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CASES 
DBCIDRD IN TIUC 

Supreme Court of Appeals of Virginia. 

Early Y. Garland'. Le ..... 

October Term. II&, Richmond. 

Seleel' =1 C __ a.r.-In I_CT asaumlDg to act 
as the ;went of Jot: T. IOld to M a lot In the town of 
LYnchb1U1l'. and L. from .... hom M T purchased 
the lot. conveyed it to M. M T then flied a 
blll to set aside the sale. and in 18111 the court 
made a decree setdnll' the sale aside, and direct
IDa' )( to convey the lot to M T. This decree 
was a1Ilrmed In the Oourt of appeals as tar as 
it went. but the court held that there 81lou14 
have been a decree over in favor of M &ll'&iDst 
C T. and BeDt the cause back for this purpose. 
PeDdlDll' these proceediDp lot conveyed twenty 
feet of the lot frontiDlI' on Maln street to P 
and ten feet to C. and C purchased the remalnder 
01 the lot from B. .... ho had verbally acquired M's 
nrht in the subject: and C had enclosed the ten 
feet lint acquired and twenty feet adjoinlnll' that 
part which he OO11&'ht of R as an alley leadinll'trom 
the street to bis house. After the case .... ent back, 
)( T ftled an amended bill makinll' C a party. and C 
8led a cn.a bill to obtain the benetit of M's rlrhts 
araiDst C T. In IBIN C died. and the suits .... ere 
revived in the name of his administrator: and in 
I8IS there was a decree in the flrst suit directinll' a 
commissioner to convey that part of the lot 
obtained by C from R to M T, .... hich .... as done. In 
l8I7 K T conveyed that part of the lot conveyed to 
him to L. and L conveyed it to G, .... ho died, havinll' 

devised it to bislOn the plain tiff. 
2 *In 1l1li>. in a friendlY suit bet .... een the wldo .... 

and beirs of C. tbe alley .... as allotted to tbe 
widow, and after ber death to C'8 daulI'hter H_ 
ID an acUon of ejectment broulI'ht in 1840 by the 
IOU of G aninst the tru8tee of H for the t .... enty 
feet inclnded in the alley. Hm.Jl: 
I. S--AdYerary PoMMaIoa-Effect ...,.. T.-

fer .. ntle.-Ifthe &'round in controversy .... as in 
the actual adversary po8Be8Il\on of the wldo .... or 
daqbter of C at the time of the conveyance by 
)( T to L or by L to G, these deeds could not 
operate as a tr&D8fer of the lepl tiUe. 

2. S--s..e-~-The fact that M T .... as not 
lu »OIIIIeII8ion of the lrrDund in controversy at 
the date of the decree ot 1II1II or of the deed of 
the commissioner to him. ....ould not of Itself 
I1I1IIce to restrict the operation of the deed to a 
mere tr&D8fer of a rllI'bt of entry .... blcb he could 
1I0t tran8fer to another. Nor .... ould the fact of 
hlB Dot belDg in POIIBe88ion .... hen he conveyed to 
1.. prevent the transfer of the tiUe to L. To 
preTeDt the tran8fer of tbe tiUe. the Jl()lllleuion 
mll8t bave been adversary in another. 

,. .s--o.cr--Effec:t .. TI!oH Not PartIe&
\'be lIllit not bavinll' beeD revived attainst the 

belrs ot C. tbey are not concluded by the decree 
of 18111. upon the principle .... hich blnd8 parties to 
a juda'ment or decree . 

... Ad"erarypee_"e. c: ... atBar.-Tberebelnr 
nothlnll' In tbe amended bill or any other part of 
the proceediDll'S havinll' special reference to the 
part of the lot boulI'ht of R by C, the decree does 
not ascertain that C .... as a purcbaser of the lot 
1Ift{In&t. liu: and the defendant 18 not thereby 
e8topped from setU11&' UP an adversary INIIIBe8-
sion anterior to Its date. 

I. e"w--oec:r--ConcI __ .. -c:... at 
Bar.-Tbo11&'h tbe decree .... asconclU81ve eYldence 
that luch a decree had been rendered. It was Dot 
conclusive apin8t the heirs of C tbat he .... as a 
~ llU purchaser. 

6. III8tnIc:tIou- Bvtdeace T ....... to Prove die ~ 
...... c:.e..-When there is any evidence tendlnr 
to make out the case supposed iD an Instruction. 
it Is belt and safest to ll'ive the in8truction if 
it propounds the la .... correctly. 

In the year 1809, Charles Terrill, ... um
ing to act as the agent and by the authority 
of lrIicajah Terrill, sold to Robert Morris a 
lot in the corporation of ~ynchburg, known 
as No. 79, and procured from John ~ynch, 
who had sold the l!IIlid lot to Micajah Ter
rill, but still held the legal title thereto, a 
deed for the same to said Morris. 

Soon afterwards, Micajah Terrill, who 

~-BvIdeaQ Tend'a. to Prove die Sapo 
.,.... c.--For the proposition laid down in the 
principal case tbat. when there is any eYldence 
tendiq to make out the case supposed In the 
instruction8, it is beat and 8afest to ll'ive the iDatruc
tions if it propound the la .... correctly. see the 
principal case cited and followed in Ne .... York, etc.. 
RaIlroad 00. v. Thomas, III Va. &11. If S. E. Rep. lIM: 
Chesapeake & Ohio B. Co. v. Anderson. lIS Va. «W. 25 
S. E. ReP. 1147: Washinll'ton. etc .• R. Co. v. Lacey. 114 
Va. 488. lIS S. E. Rep. BIN: Baltimore & Ohio R. 00. v. 
Whlttinll'ton. 80 Gralt. 81&: Gordon v. The City of 
Richmond. 88 Va. 438.:1 S. E. Rep. 771: Hone8ty v. 
Oom., 81 Va. 211'7: Dickinson v. DickinlOn. 25 Gratt. 880: 
State of W. Va. v. Betsall. 11 W. Va. 7211: Michie v. 
(loehran. lIS Va. MIl, 25 S. E. Rep. 884. 

In the last-named case the court after approvinr 
the rule above lald down sald: "It Is 8till nevertbe
leu the duty of the court. before Il'ivi11&' the in8truc
tlon to determine whether there 18 allll evidence 
upon .... hich it may be founded." 

See. in accord, Hopkin8 v. Richardson, 0 Gratt. 
40&; Farish v. Relirle. 11 Gratt. 710: Brooke v. 
YOU11&'. 8 Rand. 106. 

In addition to the above authorities. see 8ecti0Jt40f 
monOll'raphic fIOU on "In8tructlons" appended to 
Womack v. Circle. 211 GratL In. 
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3 
was then in the western country, filed 
his bill in the County court *of Camp
bell county, on the chancery side 

thereof, repudiating said sale, and seeking 
to set the same aside, and obtain a recon
veyance of the property to him, and he 
made the said Charles Terrill, Robert Mor
ris aDd John Lynch parties to the suit. 

The suit remained on the docket of the 
County court until the year 1818, when, by 
consent, it was removed to the Superior 
court of chancery for the town of Lynch
burg, where such proceedings were had, 
that on the 18th day of May 1819 a decree 
was rendered by said court, disaffirming 
tbe sale aforesaid, and rCQ.uiring Morris to 
reconyey the land to Micajah Terrill, and 

and Cabell; and quieting said Cabell and 
Pointer and those claiming under them, 
in their respective purchases, and in the 
cross suit decreeing to Friend, as adminis
trator of Cabell, the balance shown to be 
due from Charles Terrill's estate to Mor
ris, &c. 

In pursuance of this decree, Commissioner 
Benagh, on the 29th of October 1836, exe
cuted the deed thereby required. 

The defendants introduced evidence to 
prove that prior to the death of Dr. Cabell 
In 1834, he had enclosed the ten feet lot 
purchased by him of Morris and twenty feet 
of the lot purchased by Coleman, forming 
an alley of thirty feet front on Main Street, 
and running back to the mansion-house lot 
of said Cabell. The twenty feet purchased 
by Coleman, and making a part of the 
alley, is embraced by the deed from Benagh. 
commissioner, to Terrill, and forms the 
subject of controversy. The plaintiff also 

introduced evidence to prove that the 
lot had not been enclosed until a *short 
time before the action was instituted, 

and that Dr. Cabell did not claim to hold 
the lot adversely to the title of the plaintiff. 
The evidence is stated by Judge Lee in his 
opinion. 

to pay the costs of the suit. 
From this decree Morris appealed to the 

Court of appeals; and that court, on the 22d 
day of November 1823, affirmed the decree 
as far as it went, but declared it erroneous 
in not giving Morris a decree over against 
the estate of Charles Terrill for the amount 5 
paid him, with interest, costa, &c.; and 
sent the case back to the court below, for 
accounts, &c., and for relief to Morris. 

ID 1824, this decree of the Court of ap
peala was entered in the court below, and 
a decree was rendered by that court in con
formity therewith. 

Pending these proceedings, or prior to 
the institution of the suit, (which, it does 
not appear,) Robert Morris had conveyed a 
portion of the lot in controversy, fronting 
twenty feet on second or Main street, to 
one JQhn Pointer, and another portion, 
fronting ten feet on same street, to Dr • 

. John J. Cabell; and on the 9th day of Sep
tember 1823, Dr. Cabell purchased from one 
Robert L. Coleman, who had verballyac
quired Morris' rights in the subject, the 
residue of said lot No. 79, the same being 
contiguous to the ten feet purchased of 
Morris as aforesaid, and fronting one hun
dred and thirty-five feet on second or Main 
street. 

4 
After the case came back from the 

Court of appeals, *viz : in October 
1825, the plaintiff, by an amended 

bill, made Dr. Cabell a party defendant; 
and some time afterwards, (the record does 
not show the date,) Dr. Cabell filed in the 
same court a bill in the nature of a cross 
bill, referring to the proceedings in Ter
rill's suit, and seeking to secure to himself 
the benefit of Morris' claim against Charles 
Terrill's estate. 

The two suits lingered on the docket 
without final decree in either, until the 
death of Dr. Cabell in 1834, when they were 
both revived in the name of his adminis
trator, Thomas R. Friend; but the widow 
and heirs of Dr. Cabell were not made 
parties. 

On the 22d day of October 1836, a final 
decree was entered in the two suits, direct
ing, in the first suit, a conveyance by 
James Benagh, a s~cial commissioner of 
the court, to Micajah Terrill, of so much 
of the lot in the proceedings mentioned as 
had not been conveyed by Morris to Pointer 

After Dr. Cabell's death, viz: in 1835, a 
friendly suit was instituted in the Hustings 
court for the corporation of Lynchburg, by 
a portion of his heirs at law against his 
widow and the residue of his heirs, for an 
assignment of dower to the widow, and a 
division of his lands among the heirs of 
said Cabell; and a decree was rendered, by 
which the mansion-house lot, with the 
alley aforesaid, was assigned to Harry Ann 
Cabell, widow of said John J. Cabell, as 
part of her dower. 

Mrs. Cabell died in 1843; and after her 
death the mansion-house lot and alley 
aforesaid were assigned by another decree 
made in another suit between the heirs of 
Dr. Cabell, to his daulfhter Henrian Cabell; 
and in 1846, she, being about to marry 
Samuel H. Early, conveyed the same, with 
other property, to Jubal A. Early in trust 
for her benefit. 

In the year 1837, Micajah Terrill and wife 
conveyed to John Lynch the entire lot 
mentioned in the deed from Benagh, com
missioner, embracing the twenty feet of 
said alley mentioned above as being in 
dispute. 

In February 1837, John Lynch conveyed 
the same property to Maurice H. Garland; 
and by his last will, duly recorded on the 
13th of October 1840, in the Hustings court 
of Lynchburg, Maurice H. Garland, after 
some specific bequests, devised his whole 
remaining estate to his son, Samuel Gar
land, jr. 

In December 1849, Samuel Garland, jr. 
instituted his action of ejectment against 
Jubal A. Early, for that portion of the alley 
aforesaid fronting twenty feet on Main 
street, which is embraced by the deed from 
Benagh to Micajah Terrill. 
. After all the evidence had been intro

duced, the defendant moved the court 
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6 to give to the jury eight ·several in
structions; but the court refused to 

gh"e any except the seventh. It is only 
necessary to state the first, second and 
third. 

1st. If Micajah Terrill was not in posses
sion of the lot of !P.'.,Ound in controversy in 
the case of Ternll v. Morris & others, at 
the time of the decree pronounced in said 
case on the 22d day of October 1836, and at 
the time the deed from Commissioner Be
nagh to him, made in pursuance of said 
decree, was executed, the said decree and 
deed merely conferred upon said Micajah 
Terrill a right of entry which he could not 
transfer to another. And unless he had 
reduced the said lot of ground into posses
sion at the time he made the deed of bar
gain and sale to John Lynch on the 14th 
day of March 1837, the I said last named 8 
deed conveyed no title to the said John 

out of the case; for even if the Code of 1849 
did not extend the period of limitation (a 
question upon which I express no opinion) 
still to make out the bar the possession 
must have been adversary for at least fifteen 
years before the suit and must therefore 
have been carried back continuously em
bracing the period of both deeds to the 21st 
of December 1834: nor is it necessary to 
enquire whether the right of entry was 
tolled by descent cast from Dr. Cabell, be
cause if so tolled, yet if the possession were 
afterwards surrendered, the descent cast 
would become immaterial, or if it were 
abandoned the right of entry would be re
stored as the law will refer the possession 
to him who hath the right. Clarke'S lessee 
v. Courtney. 5 Peters' R. 318, 354; Taylor's 

devisees v. Burnsides, 1 Gratt. 165, 
191. *Thus the duration and charac
ter of Dr. Cabell's possession become 

unimportant except so far only as the latter 
may serve to illustrate the character of the 
possession of those who came in under and 
after him. 

Lynch. 
2d. If at the time Micajah Terrill executed 

the deed of bargain and sale to John Lynch, 
dated the 14th day of March 1837, Mrs. 
Harry Ann Cabell, as the widow of John 
J. Cabell, was in the adverse possession of 
the lot or parcel of ground in controversy, 
under an assignment of dower or otherwise, 
the said deed conferred no title on the said 
John Lynch to the said lot or parcel of 
ground. 

3d. If at the time of the execution of the 
deed of bargain and sale from John Lynch 
to Maurice H. Garland, dated the 4th day 
of February 1838, Mrs. Harry Ann Cabell, 
as the widow of John J. Cabell, was in the 
adverse possession of the lot or parcel of 
ground in controversy, under an assignment 
of dower or otherwise, the said deed con
ferred no title upon the said Maurice H. 
Garland to the said lot or parcel of ground. 

The fourth instruction asked, was that 
fifteen years' adverse possession under 
claim of title by the defendant and those 
under whom he claimed. was a bar to the 

action. And the fifth was, that the 
7 like plsaession ·of John J. Cabell for 

more than five years, and his dying 
in possession, was a bar to the action. 

There was a verdict and judgment for the 
plaintiff: Whereupon Early applied to this 
court for a supersedeas, which was awarded. 

Stanard and Bouldin, for the appellant. 
Garland and Slaughter, for the appellee. 
LEE, J. The only questions material to 

be considered in this case are those on the 
first, second and third instructions asked 
for by the defendant. For if at the time 
of the execution of the deed from Terrill to 
Lynch or that from the latter to M. H. Gar
land the premises in controversy were in 
the actual adversary possession of those 
under whom the' defendant claims such deed 
could not operate as a transfer of the legal 
title and a" the plaintiff claims no otherwise 
than through these deeds. he must fail in 
this action.. On the other hand, if at the 
time of these deeds or either of them, there 
1fa8 no such adversary possession, then any 
question upon the statute of limitations is 

That Micajah Terrill was not himself in 
possession of the lot in controversy in the 
suit against MOlTis atthe date of the decree 
of the 22d of October 1836 nor that of the 
deed from the commissioner would not of 
itself suffice to restrict the operation of the 
deed to a mere transfer of right of entry 
which he could not transfer to another; nor 
although he had not yet taken actual pos
session himself at the time of his convey
ance to Lynch does it therefore follow that 
no title passed to Lynch. Another element 
is required to prevent those deeds from 
operating as transfers of the legal title. 
The lot must not only have been in the 
possession of another but that possession 
must have been under such circumstances 
and accompanied with such a claim of 
title as would render it adversary to Terrill. 
Actual possession by the grantor is not in
dispensable to give effect to his deed, for 
if the possession held by another be of a 
fiduciary character or if its origin and con
tinuance were such as not to amount to a 
disseizin except at the election of the owner 
for the purposes of the remedy, it will not 
impede the operation of the deed. Duval v. 
Bibb, 3 Call 362; Tabb v. Baird, Ibid. 475; 
Jackson v. Todd, 2 Caines' R. 183; Williams 
v. Snidow, 4 Leigh 14. As the first in
struction therefore merely supposed the 
want of actual possession in Terrill without 
at all referring to the character of the pos
session of those by whom it was in fact 
held, the court may _ for this cause have 
very properly refused to give it. 

The second and third instructions would 
seem to be unexceptionable in the statement 
of the rule of law which they undertook to 
propound, and the only ground upon which 

the refusal to give them is to be 
9 ·sustained is either that they pre-

sented mere abstract propositions ir
relevant and immaterial because there was 
nothing in the evidence upon which to 
found the hypothetical case assumed, or 
that the defendant was in some way es-

, 
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topped or concluded from alleging the pos-! also deposed that M. H. Garland the father 
session to have been adversary at the periods I of the plainti:ff had on one occasion ad
referred to. The hypothesis was of adver-I mitted that the line separating the alley of 
sary possession in a party claiming under thirty feet from the residue of the lot which 
Dr. Cabell Udder whom also the defendant I was the line clai'med by the defendant was 
claimed both title and possession: and it I the true line between the lot purchased by 
was not enough that the court should have I him from John Lynch and the property be
thought the evidence of the defendant in- longing to the estate of Dr. Cabell. It is 
sufficient to make out such possession or true there was evidence offered by the 
that the proofs which he offered were over- plaintiff of various acts and declarations 
come by stronger and more cogent proofs of Dr. Cabell tending to show that his pos
the other way. Whether adversary posses- session never was adversary to the title of 
sion or not depends upon the fact of posses- the plaintiff nor so regarded by himself. 
sion and the circumstances under which it The allegations of his answer and cross bill 
was taken and held, especially the animus in the case of Micajah Terrill v. Morris, 
of the party holding and whether with a &c., were referred to in this connexion. 
claim of title or without any such claim. 11 But however *persuasive this evidence 
Thus it was a matter proper for the jury may have been, still the whole evi-
and if there was any evidence tending to dence upon the subject was not perfectly 
show posBe8Sion and that it was of an ad- reconcilable and it was proper the jury 
versary character not consistent with the should weigh it and decide upon the con
plaintiff's title, the instructions should not troverted fact. Certainly it cannot be said 
have been refused. For where there is evi- there was no evidence tending to make out 
dence tending to make out the supposed the case which the defendant assumed. 
case however inadequate in the opinion of But it is said Dr. Cabell was a party in 
the court or to however little weight it may the chancery suit and that the question 
be deemed entitled it is best and safest to both of title and possession must be re
give the instruction if it propound the law garded as res adjudicata under the decree of 
correctly. Hopkins v. Richardson, 9 Gratt. October 1836; and that even if he had 
485; Farish v. Reigle, 11 Gratt. 6t;11, 719. never been a party, yet as he was a pur-

Now it would seem impossible to say there chasez: pendente lite, those claiming under 
was a total want of evidence tending to him are concluded by that decree and thus 
make out the adversary possession supposed. estopped from setting up any possession as 
There was such proof however much it may adversary to the title of the plaintiff. 
have conflicted with other evidence in the It is true Dr. Cabell was made a party by 
case or been overweighed by the opposing an amended bill, but he died in August 
proofs of the plaint.iff. It was proved that 1834 and his death was suggested on the 
Dr. Cabell enclosed the ground in contra- record in February 1835. The case was 
versy by a fence which alao enclosed an- however never revived against his heirs. 
other parcel of ground belonging to him, so that they cannot be concluded by the 

making of the whole an alley thirty decree of October 1836 upon the principle 
10 feet wide: *that he erected a gate which binds those who are parties to a 

leading from the street into the alley cause at the time a judgment or decree is 
thus enclosed and another gate leading pronounced and thus have had opportunity 
from the same into a back lot on which his to make full defence. Nor is there any
mansion-house was situated: that he used thing on the face of the decree to authorize 
the ground so enclosed as an alley and the court upon a bare inspection to hold 
wagon and carriage way to his mansion- them estopped from setting up an adversary 
house lot up to the time of his death and possession even anterior to its date in a 
that he occupied a small building that stood subsequent action. It does not ascertain 
on the ground in dispute as a lodging-house that Dr. Cabell was a purchaser pendente 
for servants. It was in evidence that after lite. That question was not in issue in the 
his death the ground in controversy was cause. The amended bill contains no al
assigned to his widow as part of her dower legation whatever in reference to the twenty 
in his real estate and was used and enjoyed feet now in controversy. The purchase 
by her as such up to the time of her death which it imputes to Dr. Cabell was of the 
in 1843: that after her death the same was other ten feet not now in controversy. Nor 
allotted to Mrs. Early, then Miss Henrian does it make Coleman, of whom Dr. Cabell 
Cabell a dau~hter of Dr. Cabell, along with purchased the twenty feet, a party or allude 
the mansion-house property, as a part of to him in any manner whatever. It is true 
her share of his estate and had been used Dr. Cabell in his answer states that he pur
and enjoyed by her and her tenants up to chased the lot of Coleman during the 
the commencement of the suit. It was also ~ndency of the case in the Court of 
proved that the mansion-house lot was so 12 appeals and that Coleman had de-
situated and so surrounded by other lots rived his interest from Morris though 
and steep cliffs that the alley consisting he does not state clearly when; but there 
of the ground in dispute and other ten feet is nothing more in the whole case upon 
adjoining was the only practicable way to this subject. This cannot amount to an 
and from it for carriages and vehicles, and estoppel upon the question of adversary 
that the small bric,k building on the dis- possession, in a subsequent action. upon 
puted ground had been removed by the de- which the court can undertake to pronounce 
fendant since the suit. One of the witnesses and hold the party concluded. It was but 
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evidence to go to the jury as the admis
sion of Dr. Cabell to have such weight as 
they might deem it entitled to, in common 
with the other evidence offered of his acts 
and declarations. The decree was no ad
jll4ication of the question whether Dr. 
Cabell was a purchaser nnder such circum
mnces that he and those claiming under 
him wonld be bound thereby, nor could it be 
conclusive upon that question. It was evi
dence and conclusive of the fact that such 

acquired by purchase from Morris of his 
claim' against the estate of Charles Terrill 
and the decree as to it 8imply provided for 
the payment to the admini8trator of Dr. 
Cabell of the amount agreed to be due. 
But the heirs were not parties in this crOS8 
suit and there is nothing in it to estop them 
upon the question of adversary po8seaaion. 
The allegations of the bill. like those of the 
answer in the original8uit, would of course 
be evidence against them, but they belong 
to the class of admis8ions not to that of 
judgments and decrees by which the fact is 

a decree had been rendered, but it was not 
conclusive as against the heirs of Dr. Cabell 
who were no parties, and whose ancestor 
the record itself showed was dead at the 14 
time it was pronounced, that that ancestor 
was such a purchaser. Even as against a 
party a judgment or decree i8 held to be 
conclusive only upon what was brought 
directly in issue and not upon a matter in
cidentally brought into controversy. Duch
ess of Kingston's Case, 20 How. St. Tr.358, 
538; 1 Phil. Ev. 321, Cow. at Hill's n. 557; 
Arnold v. Arnold, 17 Pick. R. 4; 1 Stark. Ev. 
(Phil. ed.I830), p. 198. And as to those who 
are no parties though it is always evidence 

conclusively established. 
·Upon the que8tion of adversary 

posseaaion as presented by the 8econd 
and third instructions, I think it 8hould 
have been left to the jury to weigh the 
evidence and draw from it the proper con
clusion. Undoubtedly the court might in
struct the jury as to the nature and effect 
of the lis pendens as it might upon any 
other question of law involved in the en
quiry, but to withdraw the case in this form 
from the jury by first passing upon a ques
tion of fact and then refusing the instruc
tions because in its opinion the evidence 
failed to prove the case assumed would as 
it seems to me neces8arily involve a con
fusion of the boundaries separating the 
province of the court from that which prop
erly belongs to the jury. 

to prove that such judgment or decree was 
rendered yet it is not so as a medium of 
proof of ulterior facts upon which it was 
founded or which may be recited in the 
record. 1 Stark. Ev. 191 and n; 1 Greenl. 
Ev. f SZl, 538. Of neceaaity in a subse
quent and separate suit against one who 
was no party to the previous cause, but 
whom it is sought to hold bound by the 
judgment as a purchaser pendente lite, 
resort must be had to proof extrinsic to 

the judgment that he stood in cir-
13 eumstances ·which made the judg-

ment so binding upon him. And 
although in the record there may be an 
admission or declaration in regard to the 
fact it is admitted in evidence against him 
not as a judgment conclusively establish
ing the fact but as a deliberate declaration 
or admiasion that the fact waa ao, as indeed 
it might be admitted for auch purpose even 

What has been 8aid disposes of the fourth. 
fifth and sixth instructions, also. The 
seventh was given by the court but the 
eighth appears to have passed aub silentio. 
The failure to give it has however not been 
assigned as error, nor do I perceive in 
what view it could be with success. But 
for the refusal of the court to give the 
second and third instructions, I am of opin
ion to reverse the ~udgment and remand the 
cause for a new trIal. 

DANIEL and SAMUELS, Js., concurred, 
in the opinion of Lee, J. 

ALLEN, P., and MONCURE, J., dis
sented. They thought that Cabell was a 
pendente lite purchaser, and that hi8 posses
sion of the lot was not adverse, but per
miaaive. 

in favor of a stranger; and it ia to be 
treated a .. .cording to the principles govern
ing admissiona to which class it properly 
belongs. 1 Green I. Ev. I 5-'>7, a. In this 
case it will be noticed the plaintiff intro
duced Robert Morris aa a witness before 
the jury and sought to prove by him that 
Coleman'. authority to sell the lot was ac
quired and the sale made by him to Dr. 15 
Cabell while the case waa pending in the 
Court of appeals. 

Judgment reversed. 

-Tichenor v. Allen. 

Same v. Mosby'. Adm'r. 

Same v. Clough'. Adm'r. If the decree then was not conclusive 
apon its face as to the character of the pre
,'ious posaeaaion, still less could it be 80 as 
to that of lI/Ira. Cabell's poaaellsion after 
the decree under the aaaignment of dower. 
And if it even were so as to the former that 
could be no good reason why it should be 
10 also as to the latter. 

No aid is derived to the argument from the 
c:rosa bill filed by Dr. Cabell or from the fact 
that the decree was in that case as well as 
in the original cause, both being heard to
gether. The object of this bill was to as8ert 
the right which Dr. Cabell alleged he had 

Same v. Ellett. 

October Term. 1865, Ricbmond. 
I. Dbc ..... ID Buknlptcy Coadulve upoa Creditor. 
-A decree discbarlrinlf a bankrupt from hi8 debts 
under tbe act of COnlfl'e88 of AllIrUst Il1tb. 1841, is 
conclusive upon all his creditors in all suits which 
may be brouht alfainst bim in any court, except 
wbere tbe dischal'lfe is impeached for some fraUd 
or willful concealment by tbe bankrupt of his 
property or rtlfbts of properLY. contrary to tbe 

. provisions of that act. 
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a. s.me-Impuch_t of-Oroaads.--credltors wbo 
have not proved their debts In the proceedlnlr In 
bankruptcy. may Institute suits to set aside fraud· 
ulent couveyauces made by their debtor before he 
petitioned for the benefit of the bankrupt law; 
and may Impeacb his dlscharwe In bankruptcy on 
tbe lITOund of fraud or tbe wUlful concealment of 
his property or rilrhts of property contrary to the 
provisions of the act of conJrre88; sucb suit belDlr 
instituted more than two years after the decree of 
dlacharlre In bankruptcy. 

a. s.me-Sluae Courts Which Have Jarbdlctloa.*
Such Bults may be Instituted In any court. state or 
federal, In wblch, Independent of the bankrupt 
act. asult may be properlY broulrbt alrainst tbe 
bankruptcy. t 

+ s.me- LIIIIltatloaof Salta-To Whom Appilcallle.
The limitation of two years after the decree In 
bankruptcy or after the cause of suit shall first 
have accrued, provided In I 8 of tbe bankrupt act. 
has relation to proceedinp by or ualnst the 
a88lpee In bankruptcy; and does not apply to 
suits by creditors who have not proved their debts 
to set aside fraudulent conveyances by tbe bank· 
rupt. Tbe ouly effect of tbls provlslon on such 
creditors Is to prevent such a Bult untU tbe two 
years bave expired. t 

II· S--Impuch_t bJ' c::ndltor-OI'OIIIIds-Stat
ate.t-A creditor of a d1acharwed bankrupt who 
has not proved his debt in the proceedlnlr In bank
ruptcy, may under the statute. Code, ch. 1'19. '2. p. 
m. file his blll to set aside a fraudulent convey-

ance made by the bankrupt and Impeach his 
16 dlacbarlreon the Jrround of *fraud or a willful 

·DIKhIll"P In Bukruptcy-Impuch_tof-Qroaads. 
-The proposition laid down in the second and third 
headnotes of the principal case Is approved In Beall 
v. Walker, 211 W. Va. 74e, the courtBaylnlr: ''Under 

concealment of his property. wltbout havlDlr first 
recovered a judlrmentuainst tbe bankrupt. I 

6. Praadaleat Conveyance-BUI to Set Aslde-Partles. 
-In a blll by a creditor to set aside a conveyance 
of his debtor as fraudulent. a deedof trust havlnlr 
been lriven by the vendee to secure the purchase 
money. and the debtor and the trustee In the deed 
of trullt statlnlr In their answers that tbe bonds 
lriven for the purchase money had been &88lped 
by the debtor before tbe Institution of the suit to 
a person named, the plaintiff should be required 
to make such person a party to the suit. If upon a 
rule for the purpose, It appears he Is an assiJrnee 
of any of said bonda. 

In the year 1839, and for yeara previous 
thereto, Ira Tichenor carried on the coach
making business in the city of Richmond; 
and he had taken into partnerahip with him 
a certain Isaac L. Cary. Dn the 10th of 
October 1839 Tichenor executed to Benjamin 
W. Green two bonds, each for five thousand 
dollars; one of them payable on the 10th 
of October 1842 and the other on the 10th 
of October 1844; and both bearing interest 
from the date. 

On the 19th of October 1839 the firat of 
these bonds was aaaigned by Green to Joseph 
Allen, Tichenor having first aaaured Allen 
that it should be paid if he took it; and 
on the 24th of November following the aec
ond bond was aaaigned by Green to G. N. 
Clough. 

On the 5th of March 1840 Tichenor and 
wife, in consideration, as expreaaed in the 
deed, of fifteen thousand dollara, cionveyed 
to Isaac L. Cary one undivided moiety of a 
lot on Broad street in the city of Richmond. 
on which was situated Tichenora' eoach
making shop, with an undivided moiety of the same act (Bankruptcy Act of AUlrDBt III, IIKI) It 

was held that creditors, wbo had not proved their 
debts In the proceedlnp In bankruptcY, milrht In- 17 
stitute sulta to set aside fraudulent conveyances 
made by tbeir debtor, before he petitioned for the 
benefit of the bankrupt law, and miJrbt impeacb bls 
dlscharlre In bankruptcy on the Jrround of fraUd or 

all the buildings thereon, and alao one 
full moiety of all the ·vehicles of every 
description, and the harness complete. 

then in the HOp aforesaid, and of all the 
tools and materials for carrying on the busi
ness. 

By deed bearing date on the same day 
Cary conveyed to Gustavus A. Myera and 
Hamilton Crenshaw the undivided moiety 
of the lot and buildings aforesaid in trust 
to secure the payment of seven single bills. 
each for two thousand one hundred and 
forty-two dollara and eighty-one cents, 
and payable with interest on the 1st of Jan
uary 1844, 1845, 1846, 1847, 1848, 1849 and 
1850. Two of these bonds, with the deed to 
secure them, were assigned by Tichenor to 
Joseph Allen on the 1st day of July 1840. 

the wlllful concealment of bls property or rllrhts 
of property contrary to the provisions of tbe act 
of Conlrre88; sucb suits beinlr Instituted more than 
two years after the decree of dlacbarlre In bank
ruptcy; thatauch suits mllrbt be Instituted In any 
court. State or Federal, In wblcb Independent of tbe 
bankrupt act a 8111t mllrbt be properly broUlrbt 
alrainst the bankrupt. (Tlcbenor v. Allen, 18 Gratt. 
16.)" 

tsee the oplnlou of JUDO. DAl'IIBL for the statute. 
tS __ .sa--Statute.-The proposition laid down 

In the flftb headnote of tbe principal case, that 
a creditor of a dlscbarlred bankrupt who has not 
proved his debts In tbe proceedlnlr In bankruptcy. 
may under the statute, Va. Code 18411. ch. 1'19, 12. file 
his b1l1 to set aside a fral1dulent conveyance made 
by the bankrupt and Impeach his dlscbarlre on the 
Jrround of fraUd or willful concealment of his 
property, without first bavlDlr recovered bls judlr' 
ment alraInst the bankrupt. Is Quoted wltb approval 
in zell Guano Co. v. Heatherly, 88 W. Va. 415, 18 S. 
E. ReP. 812, followinlr a slmUar statute In that state; 
Code of W. Va. 18111, ch. 183, II. See also, Wat
kins v. Wortman, 19 W. Va. 78; Tuft v. Plckerinlr, 
1!8 W. Va. \180; GUlrlrenbelmer v. Lockrldlre, 811 W. 
Va. 467, III S. E. Rep. 874. 

On the 28th day of January 1841 Tichenor 
and wife, in consideration, as expreaaed io 
the deed, of fifteen thousand dollars, coo
veyed to Cary the other undi vided moiety 
of the said lot and the buildings thereon. 

'Code. ch.I'I9. U. p. m. "A creditor, before obtaln
Inlr a judlrment or decree forhls claim, may Institute 
any sutt to avoid a lrift. conveyance. &88llrDment or 
transfer of or charlre upon. the estate of bls debtor. 
which he mllrht Institute after obtalnlnlr sucb judlr
ment or decree; and be may 'In such suit have all 
the relief In respect to said estate whlcb he would be 
entitled to after obtalnlnlr a judlrment or decree 
for the claim wblcb he may be entitled to recover ... 
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And on the same day Cary conveyed the 
same to .James Beale and Robert G. Scott 
in trust to secure three bonds of five thou
sand dollars each, payable with interest on 
the ~th of .January 1843, 1844 and 1845. 
All these deeds were regularly admitted to 
record. 

On the 5th of .June 1841 the Bank of Vir
ginia recovered a judgment against Tich
enor for two hundred. dollars, with interest 
from the 21st of October 1839 until paid; and 
he having been taken in execution upon this 
judgment, on the 8th of October 1841 took 
the oath of an insolvent debtor, and was 
discharged from custody; having declared. 
in hia achedule that he had no effects, either 
real or personal, or debts due to him. 

In February 1842 Tichenor applied by pe
tition to the judge of the Distnct court of 
the United States for the eastern district 
of Virginia for the benefit of the bankrupt 
law. In the schedule of his debts accom-

panying his petition are debts ac-
18 knowledged. by -him to be justly due 

to the Bank of Virginia and .James D. 
Ellett. Then follows a list of debts which 
he &aye are claimed of him, but their justice 
is denied. Of these are the debts due to 
Allen and Clough of five thousand dollars 
each, and another due to .John Mosby of one 
thouaand two hundred dollars. In the 
schednle of his assets he states that having 
been conatrained to take the oath of an in
solvent debtor under the laws of Virginia 
during the fall of 1841, he had no property 
of any kind and no debts due to him. 

Upon his petition Tichenor was declared. 
a bankrupt, and a commissioner was di
rected to report an account of his debts. 
Thia report was made in .July 1842, from 
which it appears that notice was giveu,. to 
all the creditors, but that none of them ap
peared before the commiasioner to prove 
their debts. On the 13th of .July the decree 
1I'aa made discharging the &aid Tichenor 
from all his debts. 

In March 1852 .Joseph Allen instituted a 
suit in the Circuit court of Richmond 
againat Tichenor, Cary. Beale and Scott, the 
trustees in the second deed of trust, and 
the Bank of Virginia. In his bill he stated 
the execution of the bond for five thousand 
dollars by Tichenor to Green, and its as
signment by Green to himself; and charged 
that Tichenor, with a knowledge of that 
aasignment, with intent to defraud him, in 
fraudulent concert with Cary executed the 
deed. of the ~th of .January 1841 to Cary for 
the pretended consideration of fifteen thou
aand dollars; and that for the pretended pur
pose of securing the purchase money in three 
installments of fi'\"e thousand dollars each, 
Cary had executed the deed of trust to Beale 
and Scott. Be charged that the considera
tion for which the deed purports to be made 
was false and fictitious; that it never was 
intended that Cary should pay that money 
or any money for the property, for that he 

was without the means to pay for it. 
19 That the object of Tichenor *and 

Cary in making the deeds, was to hold 
Cary out to the world as the owner of the 

property, whilst it would remain as it did 
remain, the property of Tichenor. That 
when taken under the execution sued out 
bv the Bank of Virginia Tichenor had 
given in a schedule stating that he had no 
property or debts due him, which statement 
was charged to be false, and was made in 
continuation of the same fraudulent intent; 
and that he then was and continued still to 
be the owner of ~he property. That the 
trustees had never been called upon to exe
cute the trust, though it could not be pre
tended that Cary had paid the money. And 
that Tichenor had continued ever since the 
execution of the deeds in the occupation of 
the property and to hold and enjoy it as his 
own. 

The bill stated the application by Tich-
enor for the benefit of the bankrupt law of 
the United States, and his discharge by 
the decree of the District court of the United 
States; and insisted that it afforded no 
bar to the plaintiff's suit, because of the 
fraud and willful concealment by Tichenor 
of his property, contrary to the provisions 
of said act. And it proceeded to specify 
the fraud and concealment, as consisbng in 
concealing his property in said lot and 
buildinga; or if there waa a sale to Cary, 
in concealing his property in the bonds 
given for the purchase money: And also 
that he fraudulently omitted to embrace in 
the schedule accompanying his petition in 
bankruptcy a large amount of personal 
property belonging to him, consisting of 
carriages, harne88, tools and stocks of raw 
materials used in the coachmaking buaineas. 

The bill further stated that the proceed
ings in bankruptcy in the case of said 
Tichenor had long since terminated. That 
no step had been taken by Edmund Chris
tian, the a88ignee in bankruptcy, in said 
proceedings, or by any creditor therein, or 
at hia instance, to assert any claim 

against the property herein before 
20 *mentioned, or to recover the same, or 

against Cary or Tichenor or anyone 
else in respect thereof or of the bonds afore
said. Nor was any objection made in the 
course of said proceedings, 'that Tichenor 
had not surrendered the said property 
or bonds in his schedule; and that much 
more than two years had elapsed since 
Tichenor was declared a bankrupt, and 
since his discharge and the final termination 
of all proceedings in the case; and that all 
such proceedings were then barred by the 
eighth section of the act of congress before 
referred to. That the plaintiff was no 
party to the said proceedings, and in no 
wise bound thereby. That Christian was 
dead, and that there was then no aasignee 
in his place. 

The bill prayed that if Tichenor relied on 
his certificate of discharge as a bankrupt, 
it might be declared. null and void. That 
the two deeds of .January 28th, 1841, might 
be set aside as null and void; and that after 
satisfying the debt of the Bank of Vir
ginia, the property embraced in said deeds 
might be subjected. to the plaintiff's debt; 
and for general relief. 
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a. s.m.-I....,........t of-Orouad&.*-Credltors who 
have not proved their debts In the proceedlna- In 
bankruptcy, may lnaUtutesults to set aside fraud
ulent conveyauces made by their debtor before he 
petitioned for the benefit of the bankrupt law; 
and may Impeach his dlschara-e In bankruptcy ou 
the &"round of fraud or the willful concealment of 
hiB property or ria-hts of property contrary to the 
provlBloDB of the act of CODlrreSS; such Buit belDl" 
InBtituted more than two years after the decree of 
dlschara-e In bankruptcy. 

3. s.m.-s.me--c:oarts Which H.ve JurUdlctloa,.
Such Bults may be lnatituted In any court, state or 
federal, In which, Independent of the bankrupt 
act. aBuit may be properlY broua-ht anlnBt the 
bankruptcy. t 

+ su.- Ulllttatloaof Suits-To Whom Appllca .... -
The limitation of two years after the decree In 
bankruptCY or after the cause of suit Bhall ftrst 
have accrued, provided In I 8 of the bankrupt act, 
has relation to proceedlllItII by or aa-alnBt the 
aasll"nee in bankruptcy; and does not apply to 
BUlts by creditors who have not proved their debts 
to set aside fraudulent conveyances by the bank
rupt. The only effect of this provision on Buch 
creditors iB to prevent such a Buit until the two 
years have explred.t 

•• 5am_lmpeacb_t by Credltor--Oroaacl8-Stat
ute.t-A creditor of a diBchara-ed bankrupt who 
has not proved his debt In the proceedlDl" In bank
ruptCY, may under the statute, Code, ch. 1'19, 'lI, p. 
ft17, file hiB bill to set aside a fraudulent convey-

ance made by the bankrupt and Impeach his 
16 dlschara-e on the &"round of *fraud or a willfUl 

·DIKb ..... la Baakraptcy-... peacb_tof-Oro ........ 
-The proposition laid down in the second and third 
headnotes of the principal case Is approved In Beall 
v. Walker, III W. Va. 74e, the courtsaylna-: ''Under 
the same act (Bankruptcy Act of ADIrn8t III, 11K)) It 
was held that creditors, who had uot proved their 
debtBin the proceedinp In bankruptcy, mla-ht In
stitute suits to set aside fraudulent conveyances 
made by their debtor, before he petitioned for the 
benefit of the bankrupt law, and mla-ht Impeach his 
dischara-e In bankruptcy on the &"round of fraUd or 
the willful coucealment of his property or rla-hts 
of property contrary to the provisions of the act 
of Con&"ress; such suits belna- instituted more than 
two years after the decree of diBchara-e In bank
ruptCY; that such suits mla-ht be lnatituted In any 
court, State or Federal, In which Independent of the 
bankrupt act a suit mla-ht be properlY broua-ht 
aa-ainst the bankrupt. (Tichenor v. Allen, 18 Gratt. 
1&.)" 

tSee the opinion of JunaB D.umIL for the statute. 
tSam_.5aIIIe-Statute.-The proposition laid down 

In the fifth headnote of the principal case, that 
a creditor of a diBchara-ed bankrupt who has not 
proved his debts In the proceedlna- In bankruptcy, 
may under the statute, Va. Code 1848, ch. 1'19, 12, file 
his bill to set aside a fraudulent conveyance made 
by the bankrupt and Impeach hiB dlschara-e on the 
&"round of fraUd or willfUl concealment of his 
property, without first havina- recovered his juda-
ment aa-ainst the bankrupt,iB Quoted with approval 
In Zell Guano Co. v. Heatherly, 88 W. Va. 411;, 18 S. 
E. Rep. 812, followina- a similar statute In that state; 
Code of W, Va. 18111, ch. 188. II. See also. Wat
kins v. Wortman. III W. Va. 78; Tuft v. Plckerina-. 
28 W. Va. 880: Gunenhelmer v. Lockrlda-e, 811 W. 
Va. 467, 111 S. E. ReP. 874. 

concealment of hiB property. without haviDl" lint 
recovered a juda-mentanlnst the bankruPLS 

6. Pl'llllduleat Coaveyaac:e-BUI to Set .u1de-PartIM. 
-In a bill by a creditor to set aside a con':eyance 
of hiB debtor as fraudulent, a deed of trust havlnlr 
been I"Iven by the vendee to secure the purchase 
money, and the debtor and the trustee In the deed 
of trust statina- In their answers that the bonds 
I"Iven for the purchase money had been aaslped 
by the debtor before the institution of the suit to 
a person named, the plaintiff should be required 
to make such person a party to the 8ult, If upon a 
rule for the purpose, It appears he 18 an aaslI"nee 
of any of said 'bonds. 

In the year 1839, and for years previous 
thereto, Ira Tichenor carried on the coach
making business in the city of Richmond; 
and he had taken into partnership with him 
a certain Isaac L. Cary. Dn the 10th of 
October 1839 Tichenor executed to Benjamin 
W. Green two bonds, each for five thousand 
dollars; one of them payable on the 10th 
of October 1842 and the other on the 10th 
of October 1844; and both bearing interest 
from the date, 

On the 19th of October 1839 the first of 
these bonds was assigned by Green to Joseph 
Allen, Tichenor having first assured Allen 
that it should be paid if he took it; and 
on the 24th of November following the sec
ond bond was assigned by Green to G. N. 
Clough. 

On the 5th of March 1840 Tichenor and 
wife, in consideration, as expressed in the 
deed, of fifteen thousand dollars, conveyed 
to Isaac L. Cary one undivided moiety of a 
lot on Broad street in the city of Richmond. 
on which was situated Tichenors' coach
making shop, with an undivided moiety of 

all the buildings thereon, and also one 
17 full moiety of all the *vehicles of every 

description, and the harness complete, 
then in the HOp aforesaid, and of all the 
tools and materials for carrying on the bnsi
ness. 

By deed bearing date on the same day 
Cary conveyed to Gustavus A. Myers and 
Hamilton Crenshaw the undivided moiety 
of the lot and buildings aforesaid in trust 
to secure the payment of seven single bills, 
each for two thousand one hundred and 
forty-two dollars and eighty-one cents, 
and payable with interest on the 1st of Jan
uary 1844, 1845, 1846, 1847, 1848, 1849 and 
1850. Two of these bonds, with the deed to 
secure them, were assigned by Tichenor to 
.Joseph Allen on the 1st day of July 1840. 

On the 28th day of January 1841 Tichenor 
and wife, in consideration, as expressed in 
the deed, of fifteen thousand dollars, con
veyed to Cary the other undivided moiety 
of the said lot and the buildings thereon. 

'Code. ch. 179, 52. p. ft17. "A creditor, before obtaln
Ina- a j uda-ment or decree for his claim, may In8titute 
any suit to avoid a gift, conveyance, aaslpment or 
transfer of or chara-e upon, the estate of his debtor, 
which he mla-ht In"stltute after obtalnlna- Buch judlr
ment or decree: and he may 'In 8uch 8ult have all 
the relief In respect to said estate which he would be 
entitied to after obtalnina- a jud&'IDent or decree 
for the claim which he may be entitled to recover." 
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And on the same day Cary conveyed the 
same to James Beale and Robert G. Scott 
in trust to secure three bonds of five thou
sand dollars each, payable with interest on 
the 28th of January 1843, 1844 and 1845. 
All these deeds were regularly admitted to 
record. 

On the 5th of June 1841 the Bank of Vir
ginia recovered a judgment against Tich
enor for two hundred dollars, with interest 
from the 21st of October 1839 until paid; and 
he having been taken in execution upon this 
judgment, on the 8th of October 1841 took 
the oath of an insolvent debtor, and was 
discharged from custody; having declared 
in his schedule that he had no effects, either 
real or personal, or debts due to him. 

In February 1842 Tichenor a~1ied by pe
tition to the judge of the DistrIct court of 
the United States for the eastern district 
of Virginia for the benefit of the bankrupt 
law. In the schedule of his debts accom-

panying his petition are debts ac-
18 knowledged by -him to be justly due 

to the Bank of Virginia and James D. 
Ellett. Then follows a list of debts which 
he says are claimed of him, but their justice 
is denied. Of these are the debta due to 
Allen and Clough of five thousand dollara 
each, and another due to John Moaby of one 
thonsand two hundred dollars. In the 
schedule of hia asseta he statea that having 
been constrained to take the oath of an in
solvent debtor under the lawa of Virginia 
during the fall of 1841, he had no property 
of any kind and no debts due to him. 

Upon his petition Tichenor was declared 
a bankrupt, and a commissioner was di
rected to report an account of his debts. 
This report was made in July 1842, from 
which it appears that notice was given. to 
all the creditors, but that none of them ap
peared before the commillllioner to prove 
their debts. On the 13th of July the decree 
was made discharging the said Tichenor 
from all his debts. 

In lI/Iarch 1852 Joseph Allen instituted a 
suit in the Circuit court of Richmond 
against Tichenor, Cary, Beale and Scott, the 
trustees in the second deed of trust, and 
the Bank of Virginia. In his bill he stated 
the execution of the bond for five thousand 
dollars by Tichenor to Green, and its as
signment by Green to himself; and charged 
that Tichenor, with a knowledge of that 
assignment, with intent to defraud him, in 
fraudulent concert with Cary executed the 
deed of the 28th of January 1841 to Cary for 
the pretended consideration of fifteen thou
sand dollars; and that for the pretended pur
pose of securing the purchase money in three 
installments of fi"e thousand dollars each, 
Cary had executed the deed of trust to Beale 
and Scott. Be charged that the considera
tion for which the deed purports to be made 
was false and fictitious; that it never was 
intended that Cary should pay that money 
or any money for the property, for that he 

was withont the means to pay for it. 
19 That the object of Tichenor -and 

Cary in making the deeds, was to hold 
Cary oat to the world as the owner of the 

property, whilst it would remain aa it did 
remain, the property of Tichenor. That 
when taken under the execution sued out 
by the Bank of Virginia Tichenor had 
given in a schedule stating that he had no 
property or debts due him, which statement 
was charged to be false, and was made in 
continuation of the same fraudulent intent; 
and that he then was and continued still to 
be the owner of the property. That the 
trustees had never been called upon to exe
cute the trust, though it could not be pre
tended that Cary had paid the money. And 
that Tichenor had continued ever since the 
execution of the deeds in the occupation of 
the property and to hold and enjoy it aa his 
own. 

The bill stated the application by Tich-· 
enol' for the benefit of the bankrupt law of 
the United States, and his discharge by 
the decree of the District court of the United 
States; and inaisted that it afforded no 
bar to the plaintiff's suit, because of the 
fraud and willful concealment by Tichenor 
of his property, contrary to the provisions 
of said act. And it proceeded to specify 
the fraud and concealment, as consiating in 
concealing his property in said lot and 
buildings; or if there was a sale to Cary, 
in concealing his property in the bonds 
given for the purchase money: And also 
that he fraudulently omitted to embrace in 
the schedule accompanying his petition in 
bankruptcy a large amount of personl 
property belonging to him, consisting of 
carria,es, harness, tools and stocks of raw 
materlala used in the coachmaking businellll. 

The bill further stated that the proceed
ings in bankruptcy in the case of said 
Tichenor had long since terminated. That 
no step had been taken by Edmund Chris
tian, the assignee in bankruptcy, in said 
proceedings, or by any creditor therein, or 
at his instance, to assert any claim 

against the property herein before 
20 *mentioned, or to recover the same, or 

against Cary or Tichenor or anyone 
else in reapect thereof or of the bonds afore
said. Nor was any objection made in the 
course of said proceedings, 'that Tichenor 
had not surrendered the said property 
or bonds in his schedule; and that much 
more than two years had elapsed since 
Tichenor was declared a bankrupt, and 
since his discharge and the final termination 
of all proceedings in the case; and that all 
such proceedings were then barred by the 
eighth section of the act of congress before 
referred to. That the plaintiff was no 
party to the said proceedings, and in no 
wise bound thereby. That Christian was 
dead, and that there was then no assignee 
in his place. 

The bill prayed that if Tichenor relied on 
his certificate of discharge as a bankrupt, 
it might be declared null and void. That 
the two deeds of January 28th, 1841, might 
be set aside as null and void; and that after 
satisfying the debt of the Bank of Vir
ginia, the property embraced in said deeds 
might be subjected to the plaintiff's debt; 
and for general relief. 
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Tichenor answered the bill. He stated erty seemed to be in the join t possession 0 
the first sale and conveyance of one moiety Tichenor and Cary, but that for some yeara 
of the lot, &c., the execution of seven prior to 1852 it had been in the possession 
bonds, the payment of two of them by Cary, of Tichenor. The trustees had never been 
and the assignment of the other five bonds required to execute the trust before the suit 
to David Hayes of the state of New Jersey, was brought, except by Allen, and they had 
who had assigned them to David A. Hayes. never heard of any other owner of the bonda 
That he (Tichenor) assigned the bonds to but Tichenor, except the two secured by the 
David Hayes in part satisfaction of a large first deed which had been assigned by Tich-
indebtedness to the said David Hayes, then enor to Allen. I 
bona fide and really existing. That in 1841, In January 1853 Scott, one of the trusteea 
finding himself involved in pecuniary dUn- in the second deed of trust, answered the 
culties, he sold the other moiety of said lot bill. He said that he knew of no fraud or 
and buildings to Cary at the price of fifteen fraudulent design in making the said deed. 
thousand dollars, for which Cary executed That he had been informed that Tichenor 
his three bonds each for five thousand dol- had assigned Cary's bonds to David Hayes, 
lars; and that the deeds of January 28th, who had assigned them to David A. Hayes. 
1841, were executed. That these bonds That Tichenor by his answer had disclosed 

were also assigned to David Hayes, the facts of said assignments; and although 
21 who had assigned them to ItDavid A. respondent and his co-trustee were on 

Hayes, who was then the bona fide several occasions in the last year required 
holder of them. That David Hayes had by David A. Hayes to execute the trust, as 
since died. That these assignments were he was no party to the suit, yet feeling anx
made on account of a debt which respondent ious only to act in such manner as to do 
owed to David Hayes. And he denies all justice to all parties, and under the hope 
fraud in the said deeds and assignments. and expectation that the plaintiff would 

He further alleged that the plaintiff had make said Hayes a party to the suit, no 
no legal or just demand against him. Tbat action was taken under said requisitions 
though it was true he executed the bond to until lately. That tbe trustees delayed pro
Green, he in fact executed it for the accom- ceeding, until finding no action taken to 
modation of Green, who was to pay the bond make said Hayes a party, and he having for
when it became due: And he states that he warded to them the bonds of Cary witb the 
has been informed that the bond was as- assignments thereon, with a peremptory 
signed by Green to the plaintiff as a collat- requisition to proceed and execute the trust, 
eral security for certain claims which have they did, in December 1852, advertise the 
been discharged; and tbat Allen therefore property for sale, and shortly after the 
had no right to the bond. He further appearance of said advertisement, the plain
pleaded his discharge as a bankrupt, and tiff and others inserted a notice of the pen
filed the decree of discharge; and he also dency of their suits for setting aside 
relied upon the lapse of time. He denied said deed as fraudulent. That this 
that he had concealed his property or effects 23 • Itinduced the trustees to postpone the 
from his just creditors, or that he had reo sale, stating the fact of the assign
sorted to any fraud"lent means to defeat ment, and renewing the notice that the 
their claims. He said that the claim on property would be sold unless they were re
Cary was no longer his: but belonged to strained by the order of some court of com
David A. Hayes of New Jersey. petent jurisdiction. That nothing having 

Beside the papers referred to in the bill been done by the plaintiff and the other 
and answer in this case, several depositions creditors of Tichenor, the sale was made 
were filed in May 1852, which showed that on the 3d of January 1853, under the said 
Cary had no means with which to purchase deed of trust, at public auction, when the 
the property mentioned in the deeds to property was purchased by the agent of 
him; and that he had paid no part of the David A. Hayes, at the price of five thou
purchase money. That from 1840 to 1846 sand eight hundred lIollars, and the trus
he was frequently sued for small sums, and tees would proceed that day to execute to 
though in the early part of that period he him a conveyance for the same. That the 
paid when sued, towards the latter period bonds of Cary, with the assignments made 
he failed to pay, and finally took the benefit by Tichenor to David Hayes, and by David 
of the act for the relief of insolvent debtors, Hayes to David A. Hayes, were enclosed to 
upon an execution issued by a justice for a the trustees in a letter from David A. 
sum less than twenty dollars. Wellington Hayes, some months before, and were then 
GOOdin, who was plaintiff as administrator in respondent's possession, and would be 
in another suit which will be mentioned exhibited to the court whenever desired. 
presently, stated that Cary informed him The advertisements referred to in the an
that the object of the sale was to avoid the swer were filed with it. 

payment of some debt to Joseph AI· After the commencement of the suit of 
22 len; and his impression Itfrom that Allen, Wellington Goddin, as administrator 

conversation was that the purchase with the will annexed of John Mosby de
money was not intended to be paid, but ceased, instituted a suit in the same court 
that the sale was only intended to avoid against all the parties to Allen's suit, in
the payment of Tichenor's debts. To this cluding Allen himself. In his bill he stated 
evidence Tichenor excepted. It also ap- that his testator, John Mosby, recovered a 
peared tbat for a time after 1840 the prop· judgment against Tichenor for one thou-

28 
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sand two hundred and fifty-seven dollars 
and sixty-seven cents, with interest, which 
remained nnpaid. He then set out both the 
deeds of Tichenor and wife to Cary, and 
the deeds of trust and all the other facts 
stated in Allen's bill; and he charged that 
all the deeds were fraudulent, and intended 
to delay and hinder the creditors of Tiche
nor in the recovery of their debts. He 
charged that Tichenor'S discharge in bank
ruptcy was obtained by a fraudulent con
cealment of his property; and the other 
allegations were substantially the same as 

in Allen's bill. 
24 *Tichenor's answer and the grounds 

of defense were the same as in the 
previous case; and he stated the assignments 
to David and David A. Hayes, as in that 
case. 

Allen, in his answer, stated that he was 
the assignee of two of the notes given on 
the first purchased by Cary, which notes he 
held as collateral security for the note of 
five thousand dollars, which had been exe
cuted by Tichenor to B. W. Green, and by 
Green assigned to him for value. with the 
knowledge and concurrence of Tichenor; 
and he insisted that he became the assignee 
of the said two notes, with full knowledge 
of the assignment on the part of Cary, and 
without any knowledge at the time he took 
said assignments of the alleged fraudu
lent transaction between the said Tichenor 
and Cary, in whicl'l the said notes are said 
to have originated. And he insisted that 
be was entitled to the protection extended 
to a purchaser for value without notice. 
The evidence in this cause was substan
tially the same as that in the previous case 
of Allen. 

There were two other cases, one by.John 
D. G. Brown, as administrator of George 
N. Clough deceased, claiming as a creditor 
of Tichenor by one of the bonds for five 
thousand dollars before mentioned, executed 
on the 10th of October 1839 to B. W. Green, 
and by Green assigned to Clough; and the 
other by .James D. Ellett, claiming a debt 
of two hundred and fifty dollars, with in
terest, for which he had recovered a judg
ment against B. W. Green and Tichenor. 
The charges in these cases and the defences 
are similar to those in the case of Mosby's 
administrator; and need not be set out. 
The evidence was likewise substantially 
the same. 

On the 5th of February 1853 the Bank of 
Virginia filed its answer in all the cases, 
stating that Tichenor had taken the oath 

of an insolvent debtor at the suit 
25 ·of the bank, and th~t the debt was 

still unpaid: And the trustees, Beale 
and Scott, also filed a plea in each case: 
That the court had no jurisdiction of the 
canses: 

1st. Because, that after the making and 
recording the seTeral conveyances in the 
bill mentioned, Tichenor became a bank
rupt, and was, on the 19th of August 1842, 
so declared and discharged from all his 
debts, and duly certificated. 

2ct. Because, by the act of congress of the 

29 

United States establishing a system of 
bankruptcy, it is provided that no suit 
touching the rights and property of a bank
rupt shall be instituted after the lapse of 
two years from tbe decree of bankruptcy; 
and that more than two years did elapse 
after the decree declaring the said Tiche
nor a bankrupt was rendered before the in
stitution of this suit. 

The answer of Scott was taken as the an
swer of both the trustees in all the causes. 

On the same day the four causes came on 
together to be heard, when the court held 
that both the deeds from Tichenor and 
wife to Cary, and the two deeds of trust 
executed by Cary were fraudulent and void 
as to the creditors of Tichenor. That 
Allen, as assignee of Tichenor, of the two 
notes secured by the deed of trust of the 5th 
of March 1840, was not entitled to the ben
efit of that security. That the trustees in 
the deeds being before the court, it was not 
necessary, under the circumstances, that 
David A. Hayes, as assignee of the bonds 
secured by the deeds of trust, should be a 
party. That it was competent for the 
plaintitfs, as creditors of Tichenor, who had 
not proved their debts before the commis
sioner in bankruptcy, to impeach his dis
charge as fraudulent. That the limitation 
of two years in the bankrupt act did not 
apply to these cases. And that the court had 

jurisdiction to grant relief in the cases. 
26 There was thereupon a decree *in 

favor of each of the plaintitfs and the 
Bank of Virginia against Tichenor for the 
amount of their respective debts. And it 
was further decreed, that if Tichenor did 
not pay the sums so decreed against him 
within six months, a commissioner named 
should proceed to sell the real estate em
braced in the deeds aforesaid, in the man
ner and npon the terms specified in the 
decree, and deposit the proceeds in one of 
the banks in Richmond, and make report to 
the court. 

After the foregoing decree had been 
made, David A. Hayes applied to the court 
by petition, stating that he was the owner 
of the real estate mentioned in the deeds 
aforesaid, by purchase and conveyance to 
him; and asking that no decree affecting 
his rights in the said property might be 
rendered, until he had been made a party 
in said causes, and allowed the privilege 
of defense. This petition the court disal
lowed. And thereupon Tichenor applied to 
this court for an appeal, which was allowed. 

Lyons and Patton, for the appellant, in
sisted: 

1st. That David A. Hayes was a neces
sary party. That he was the assignee of 
the bonds to secnre which the deeds of trust 
were executed, and the decree took from him 
the property upon which he claimed a lien 
without giTing him an opportunity of de
fending his interest. They referred to Cal
vert on Parties, p. I, 2. 17, 17 Law Libr. j 
Story's Equ. Plead. I 137, 153, 201; Milf. 
Plead. p. 73; Chowning v. Cox, 1 Rand. 306; 
Clark v. Long, 4 Rand. 451. 
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perceived, is wholly silent as to all the 
matters mentioned as prerequisite to the 
discharge, except the bona fides of the 
conduct of the bankrupt. The discharge 
is declared liable to impeachment for his 
.. fraud or willful concealment," but for 
nothing else. To that extent, and to that 
extent only, a conclusive character is de
nied to the discharge; but is it not denied 
to that extent fully ~and in all regards? 
What is there in the terms employed which 
would exclude any creditor from the benefit 
of this proviso? I can perceive none. And 
I can conceive of no process of reasoning, 
founded on this section of the act, which 
would place a creditor in the predicament 
to be bound by the discharge in other 
respects, that would not at the same time 
show him entitled to impeach the discharge 
for fraud. If the design to debar any of 
the creditors of the bankrupt of this right 35 
is to be found in the act, reference must 

greu designed to convey a meaning much 
more limited than is expressed. The fair 
and natural inference is, that as the dis
charge and certificate, when duly granted, 
were effectual in all judicial tribunals in 
which they should be drawn in question, 
so they should be invalid in every court in 
which the bankrupt was sued and relied on 
them as a bar, if impeachable for any of 
the causes for which they are declared to 
be inoperative. If competent for congress 
to have withheld from the state courts the 
right to examine the validity of a bank
rupt's discharge for extrinsic objections, 
it is enough to say that this has not only 
not been done, but that the power has been 
conferred in terms of unequivocal significa
tion. " 

These views are fully sustained by nu
merous decisions of the supreme courts 
of other states, and are *not in conflict 
with any decision of the Supreme 

be had to some other section for its dis
closure. I have been unable to discover 
any language in the act, which, by fair 
interpretation, can be regarded as having 
such an aspect, unless perhaps it may be 
found in one of the clauses in the proviso 
to the 5th section. That section, after de
claring that all creditors, who shall come 
in and prove their debts in the manner pre
scribed by the act, shall be entitled to share 
in the bankrupt's property and effects, pro
vides, among other things, "that no cred
itor or other person, coming in and proving 
his debt or other claim, shall be allowed to 
maintain any suit atlaw orin equity there
for, but shall thereby be deemed to have 
waived all right of action and suit against 
such bankrupt. " Whether this clause is 
to be construed into an inhibition on any 
of the creditors to open the discharge for 
fraud, is a question which it is ob,"iously 
unnecessary for us to decide. Such inhibi
tion can, by the terms of the clause, reach 

34 
only those creditors who come in and 
*prove their debts; and, as appears by 
the report of the commissioner in 

bankruptcy, none of the appellees (indeed 
none of ';l'ichenor's creditors) proved or ap
peared to prove. their debts. 

The same clause of the fourth section, 
which declares the effect of the discharge, 
ascertains clearly, as I conceive, the tribu
nals or "courts" in which the impeachment 
of the discharge for fraud may be had. 
Jurisdiction over the matter is, by obvious 
implication, conferred on every court in 
which a suit may, independent of the act, 
be properly brought against the bankrupt. 
In the language of the court in the case of 
Mabry, Giller &: Walker v. Herndon,8 Alab. 

court of the United States which I have 
seen. Bond & Bennett v. Baldwin, 9 
Georgia R. 9; Beckman v. Wilson, 9 Mete. 
R. 434; Gupton v. Connor, &:c., 11 Humph. 
R. 287; Humphreys v. Swett, 31 Maine R. 
192; Wales v. Lyon, 2 Mich. R. 276; Dori
mus, Suidam &: Co. v. Walker, 8 Alab. R. 
194. 

It seems to me, therefore, that it was 
competent for the appellees to impeach 
Tichenor'S discharge and certificate on the 
grounds of fraud alleged in the bills, and 
that the Circuit court had jurisdiction over: 
the question of its validity. 

And J do not perceive how the decree in 
bankruptcy operated as any bar to the 
jurisdiction which the Circuit court would 
otherwise have had to hear and determine 
the matters of controversy, litigated in the 
cause, in respect to the property conveyed 
by the se'\"eral deeds in the bills and pro
ceedings mentioned. It is true that all the 
property and rights of property of Tichenor 
were, upon his obtaining the decree declar
ing him a bankrupt, vested in his assignee 
in bankruptcy. And it may be conceded 
that there was a period during which it 
was competent for the assignee to have in
stituted suits for the purpose of recovering 
from any alienee or assignee of Tichenor, 
property or evidences of debt held by them 
In virtue of conveyances or assignments 
made by him, in fraud of his creditors, 
previously to his being declared a bankrupt; 
.and that during such period such alienees 
and assignees might have relied on the 
outstanding title of the assignee in bank
ruptcy as a defense to suits instituted for a 
like purpose by credi tors of Tichenor seek
ing to recover in derogation of such title. 
But that period had passed long before the 
institution of this suit, the right of the 
assignee to institute suits for the purpose 
of recovering the property of the bank

R. 857, "I cannot understand, by the terms 
'all courts of justice,' and 'any court of 
judicature whatever,' ·that none other than 
the federal courts are competent to enter
tain an objection to the validity of the dis
charge and certificate of a bankrupt. In 36 
employing words of most extensive appli
cation and import, when every thing said 
was, or at least should have been, well con
sidered, it cannot be contended that con-

rupt, from the adverse holders of it, 
*being, by the 8th section of the 
bankrupt act, limited to two years 

after the decree of bankruptcy, or after the 
cause of suit shall first have accrued. Dur
ing that period no suit was instituted by 

32 
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him to recover the property in controversy; 
nor indeed did any exigency arise making 
it necessary for him, in the performance of 
the duties of his trust, to institute such 
suit, as none of the creditors came in to 
prove their debts; no occasion presented 
itself calling for the prosecution of the 
rights of action with which he Wall tempo
rarily clothed, and they were suffered to 
expire under the limitation imposed by the 
law which conferred them. 

87,88,89 

they had before the decree in bankruptcy, 
and protecting the alienees from all danger 
of being subjected to a double recovery. 
No effort has ever been made by the as
signe~ in bankruptcy, or any claiming 
under him, to disturb Cary or his trustees, 
or the assignees of his bonds, in the en
joyment of any rights which they may have 
acquired by the couveyances and assign
ments under which they claim; and no 
effort of the kind could now be of any 
avail. They are no longer exposed to de
mands founded on the proceedings in bank
ruptcy, and they can no longer set up those 
pr~ings as a defense against those 
creditors of Tichenor who are in a condition 

The creditors who are seeking to subject 
the property of Tichenor to the payment of 
their demands, claim nothing by virtue of 
his assignment in bankruptcy. They do 
not invoke the aid of the bankrupt law, nor 
do they seek to interfere with any right of 
the assignee under it. The appellees, Ellet 38 
and the Bank of Virginia, are seeking to 
enforce liens which had been acquired by 
them under the laws of the state before 
Tichenor was declared a bankrupt. Such 
liens, so far from being invalidated by the 
act, are expressly recognized in the proviso 
of the second section; and it is now well 
settled that the jurisdiction of the federal 
courts to enforce such liens, is not in ex
clusion of a like jurisdiction in the state 
courts. Russell v. Cheatham, 8 Smeades 

to enquire into the fairness and va
lidity of his conveyances ·and as
signments. It seems to me that the 

Circuit court had full jurisdiction of the 
controversy, and power to determine the con
fticting claims of the parties, uninlluenced 
by the proceedings in bankruptcy. But it 
seems to me that the Circuit court erred in 
proceeding to render a decree in the absence 
of David A. Hayes. Upon the supposition 
of the truth of the averments contained in 
the answers of Tichenor and the trustee 
Scott, he may have most important inter
ests in the controversy, rendering it proper 
that he should be made a party before the 
subject is disposed of. For though the 
deeds from Tichenor to Cary and from Cary 
to his trustees should, upon a final hearing 
of the cause, be adjudged to be void as to 
the creditors of Tichenor, it would not, I 
think. necessarily follow that assignees, 
for value without notice, of the bonds given 
by Cary, might not have a better right to 
subject the property to the payment of the 
bonds than any creditor of Tichenor, who 
did not claim by some lien on the property, 
acquired prior to the execution of the deeds. 
No proof was offered of the assignment to 
Hayes, other than the affidavits of Tichenor 
and Scott. 

A: Marsh. 703; Talbert v. Melton, 9Id. 9; 
McCance v. Taylor, 10 GraU. 580. The 
jurisdiction of the Circuit court to extend 
to the appellees Allen, Mosby's adminis
trator and Clough's administrator, the aid 
soufht by them in their several bills, in 
subJecting Tichenor's property to their de
mands, is, I· think, equally clear, and 
equally free from the objection of involving 
an encroachment on the rights of the as
signee in bankruptcy, or any claiming 

uuder him. The claim of Mosby's 
S7 administrator is founded on a ·judg-

ment obtained against Tichenor in 
1842, since the decree in bankruptcy; and 
upon showing that Tichenor's discharge 
was procured by fraud, the right of Allen 
and of Clough's administrator to obtain 
judgments against him upon their debts, 
would stand on the same footing as if he 
bad never been declared a bankrupt; and 
for all the purposes of the jurisdiction of a 
court of equity, the second section of the 
179th chapter of the Code of 1849 places 
them (on proof of their allegations) on the 
same footing as if they had obtained judg
ments against Tichenor before filing their 
bills. To enforce such judgments against 
the property of Tichenor in the hands of 
his fraudulent alienees, would now, on ac
count of the facts already adverted to, de
feat no purpose or policy of the bankrupt 
law, nor interfere, in any mann~r, with 
the right of the bankrupt court to adminis
ter the assets of the bankrupt. 

In a suit brought by the assignee in 
bankruptcy or any claiming under him, the 
alienee. of Tichenor might rely on the 
limitation of two years prescribed for such 
suit.. But such defense, so far from pre
senting a bar to the claims of the creditors 
in this suit, just mentioned. shows a state 
of facta remitting them to the rights which 

These affidavits, however, furnished a 
sufficient ground for justifying and requir
ing the court to make a rule on the plain
tiffs in the several suits, to show cause why 
the said Hayes should not be made a party. 

And without expressing any opinion as 
to the extent and nature of the interests in 
the cause, which may be held by Hayes, or 
by Allen as aaaignee of the two bonda which 
he claims to hold as collateral security for 
the debt claimed by him in his bill, I think 
that the cause should be remanded in order 
that, unless the plaintiffs in the several 
bills will amend them, and make Hayes a 
party thereto, they be compelled to do so, 
if, upon the hearing of a rule to sbow cause 

why they should not make him a party, 
39 first granted, it ·shall appear that 

the said Hayes is an assignee of any 
of the bonda given by Cary to Tichenor, as 
averred in the answers of Tichenor and 
Scott; and in order for furtber proceed
ings, &c. 

The other judges concurred in the opin
ion of Daniel, J. 

Decree reversed. 

V R. 13 Gratt-3 33 
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40 *Baltimore" Ohio R. R. Co. Y. City of ther in the court below before an appeal Is al-
~heeling. lowed therein. And If. in such case. an appeal is 

allowed. it may be dismissed as prematurelY 
October Term. 18156, RIchmond. allowed. I 

1.lalllactloa.-Vlolatioa of-coatempt~I ..... How 
Revlewed.--A proceedlnl' for a contempt in dis· 
obeylnl' an injunction is not an order in the cause: 
but it is In the nature of a criminal proceedlnl'. 
and the judl'ment In such a proceedinl' can only 
be reviewed by a sUlK'rlor tribunal by writ of 
error. and not always in that way. 

:a. ~rder Overralllllr Motioa to DIuoIv.-W ..... 

II. Same-MoUn to DIuoIve-ObJectiollS to.-In a case 
which Is purely an Injuuctlon cause. the parties 
havinl' had time to prepare the case. and havin&, 
taken testimony to support their respective pre
tenalona. and It not beinl' probable that any other 
facts can be broul"ht Into the cause which will 
affect Its princlple8. a motion was madp.ln vaca
tion to dissolve the Injunction. on the &"round that 

It was ImprovidentlY awarded. and upon the 
cause -as It then stood. The heartUl' of the 
motion was objected to: 1st. Because a 

AppeaI8bI •• t-An order overrullDl" a motion to dis
solve an Injunction may be appealed from. if the 41 
princlple8 of the cause are thereby adjudicated: 
and,thls thoul'h 8uch an order 18 made In vacation.; fore1&"n corporation. which was a party. had not 

anawered. 2d. Because exc~ptlons had been 1Ued 
to the sumclency of the an8wer of the defendant. 
which were still pendlnl' and undetermined. 
Bd. Because the answer of the defendant. a corpo
ration. was Dot verifted by amdavlt. The judl"e 
heard the motion. but refused to dissolve the 
Injunction. iLDd continued It until further order 
or decree. HlILD: 

,. s.--S--W ..... Not Appeele'" The court. for 
I"OOd cause shown. may overrule a motion to d18' 
solve an Injunction and continue It to the hearlnl'. 
without adjudlcatinl' the principles of the cause : 
in which case no appeal will lie from the order. 

... s.--s---W ..... AppMI Refued Bna TII .... b 
PrIDcl .... Ar. Adjudlcated.i-Where the principles 
of the caU8e are adjudicated by such order. an ap. 
peal may be refused. If the court or judl'e towhom 
the petition of appeal Is presented deems It moat 
proper that the cause 8hould be proceeded In tur-

'"Coatempt Proceedl....--How l(evIewed.-For the 
proposltlon.lald down In the 1lrBt headnote of the 
priDclpal case that. a proceedlnl' for a contempt 1a 
In the nature of a criminal proceedinl' and the 
jud&"ment In 8uch a proceediDl"cau onlY be reviewed 
by a 8uperior tribunal by writ of error. and not 
always In that Way. the principal case Is cited and 
followed In Ruhl v. Ruhl. IN W. Va. _: McMillan v. 
Btckman. 811 W. Va. 714, 14 S. E. Rep. 280: State v. 
IrwIn. BOW. Va. 416, 4 S. E. Rep. 4111. 

In addition to the above authoritie8. see division 
I, H .• mono&"raphlc Mtil on "Contempta" appended 
to WellB v. Com .• 11 Gratt. IiOO. 

tlDjaac:tleu-Order Ov.rndl .... Motloa to m-h'_ 
W ..... A.,.,... ..... -For the propoaltion laid down In 
the principal case that an orderoverrul1ul' a motion 
to dissolve an Injunction may be appealed from. If 
the princlple8 of th~ case are thereby adjudicated. 
the principal case 18 cited and approved In Kahn v. 
Keml'ood. 80 Va. 8H: Bristow v. Home Bldl'. Co .. 111 
Va. sa. 10 S. E. ReP. 1N8: Vance v. Snyder. a W. Va. 
III: Gallaher v. Moundsville. Bf W. Va. 788, 12 S. E. 
Rep. 881: not, to London-Vlrl"!nla Min. Co. v. Moore. 
a Va. Law ReI'. «. See. in accord. Talle, v. Tyree. 2 
Rob. I!OO: Lomax v. Plcot. S Rand. IN7. See. In I'en
eral. mono&"raphlc note on "InjunctlonR." 

;Code. ch. 1112. S I, p." "A person who Is a party 
to" "any case In chancery wherein there 18 a decree 
or order dlssolvlne an Injunction. or reQulrine 
money to be paid. or the poasession or tlUe of prop. 
erty to be chanl'ed. or adjudlcatinl' the principles 
of the cause. or to any civil case. wherein there 18 a 
llnal jud&"ment. decree or order. may present a 
petition. If the case be In chancery. for an appeal 
from the decree or order, or If not In chancery. for 
a writ of error or supersedeas to the jud&"ment or 
order. except." &C. 

ISaaI_S __ Wben Appeal R.fuNd EYea Thoul"b 
tllePrlaciplu Are Adjudlc:ated.-For the proposition 
that. where the princlple8 of the cause are adjudi
cated by such order. an appeal may be refused. If 
the court or jud&"e to whom the petition of appeal Is 
presented deems It moat proper that the cause 

I. s.--Same-R ...... toDluolv_Prl~AdJu
d1cated--APPML-The refusal of the judi"e to dl.· 
solve the Injunction adjudicated the principles of 
tile cause to the atent that the Injunction had 
not been ImprovidentlY awarded: and that the 
cause. as It then stood. ou&'ht to be contlnued. 
It Is therefore such an order as may be appealed 
from: and It 18 a proper case for appeal at once. 

:I. Saall s.ml PdareofPonipCorporationtoAn
.wer-Not Oroaada to R.r- D .... latIoa.'-That 
the defendant which had not answered beiDa" a 
torelli'll corporation. which could not be com
pelled to anawer. and the answer not beln&' 
required for a discovery: the absence of such 
answer Is not &"round for refuaiD&" to dissolve the 
Injunction. 

,. ~ to.-That as upon a 
motion to dlsaolve an Injunctlou all the alleea
tions of the bill. which are not denied by the 
answer. are taken as tme. It Is no objection to 
the motion to dlsaolve. that the exceptions to the 
anawer for Insumclency had not been acted on. 

abould be proceeded In further In the court below 
before an appeal la allowed therein. see prinCipal 
case cited and followed in Kahn v. Kernl"OOd. 80 Va. 
Bfa. 

ICode. ch.I82. , 10. p. 884 •. "The petition shall be 
rejected when It 18 for an appeal from an Interloc
utory decree or order. In a case which the court or 
judl"e to whom It la presented deems It moat proper 
should be proceeded In farther In the court below. 
before an appeal Is allowed therein." 

,.s...-SaaI.-Pailare of Porelp Corperatloa to 
A_r-Not 0 .......... for R ...... to DI .... ve.-In N. 
&; W. Ry. Co. v. Old Dominion B&I"I"&I"e Co.. 97 Va. eo. 
BS S. E. Rep. 886, It Is said. cltlne the principal case. 
"As a &"eneral rule. subject to some exceptions. an 
Injunction. properly &"ranted. will not be dissolved 
until the defeudant has answered." The principal 
case aeems to be one of the exceptions. for It holds. 
that one of the defendants which had not anewered 
belnl' a forell'n corporation. which could not be 
compelled to anawer. and the answer not belUl' re
quired for a discovery. the absence of such answer 
1a not &"round for refuslnl" to dissolve the Injunc
tion. 
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... s-.-S--U .. _m Auw ..... CorpontIoa a 
.... ........... *-As a corporation cannot be 
awonl. It mlUlt put in Ita alllilrer under Ita 
common seal onlY. Not beinl' sworn to. It Is not 
evidence for the corporation. thouP respoDBIve 
to the bill: but It puta In luue the alle&"atiOlUl 
of the bill to which it responds: and this as 
well upon a motion to dlBBolve the Injunction. 
as upon the hearln ... 

6. Statate8-Coaatnlc:tloa oI-CaM at Bar.t-The act 
of Karch 11th. 1M? Sess. Acts. ch. lID. Po 88, In secur· 
lnI' to the city of Wbeelinl' the beneflta of the 
western termlnlUl of the Baltimore and Ohio rail 
road. does not forbid sald company to connect 
with the Ohio river or a rail road In the state of 
Ohio. at any point between the mouth of Grave 
creek and Wbeeltn ... ; 

7. s..e-s...-s.-..-To Induce the Baltimore 
and Ohio Ratl Boad Company to accept the act of 
March 11th. 11W1. the clU' of Wheeltnl' and the com· 
pany entered into a contract, by which Wbeeltnl' 
undenook to do certain thlnp therein speclfled: 
and the committee of the company &&"reed to 
recommend to it to accept Bald act: "It belU the 
Intention of the parties to the &&"reement, amonl' 
other thlD .... to secure to the clU' of Wbeeltnl' the 
practical beneflta of the termlnlUl of the Baltimore 

and Ohio rail road. accordin .. to the provi· 
42 slons of Bald elaw." The company Is not for-

bidden by the contract to connect with the 
Ohio river. or a rail road In the atate of Ohio. at 
any point between the mouth of Grave creek and 
Wheeltu. 

L s..e-s.... Cue at Bar.-The Baltimore and 
Ohio Ratl Road Company havlu been subjected by 
the act of March Gth. 1M? to the provisions of the 
act In relation to rail roads. paBSed March 11th. 
1817. "110 far as the same are properlY appltcable:" 
under this last act, ·the company has power to 
make a branch road from the line of her road to 
lOW water mark on the Ohio river. between Grave 
creek and Wheel1n ... In order to form a connection 
with the river. and with a rail road In Ohio. 
termlnattu opposite on the other bank of the 
river.; 

.. c:.rpw..... WIIea Stocldlolder Hu a Rltrtat to 
...... ActIoII of.-AlthoUl'h a stockholder In a 
corporation may enjoin It from emploYlu the 
property or powers of the corporation for a pur· 
)IOIIe whollY or materiallY dl1ferent from that 
which was deslped by the act of Incorporation, 

esa.e-s...-Uaswom Auwer .. Corporatloa a 
n.n ........... -For the pro))08l.t1on that. as a corpo
ration cannot be sworn It must put In Ita answer 
under Ita common seal onlY. and the answer not 
beiDa" sworn to. Is not evidence for the corporation. 
th01lCh responsive to the blll. but puta In Issue the 
allea"atlona of the bill to which It responds. and this 
as well upon a motion to dlssolT'e the injunction, as 
apan the hearlu. the prtnclpal case Is ctted aud 
followed in the followln .. cases: Teter v. West Vlr
IrbIlaCent.. etc .. By. Co .• 1& W. Va. 438, 1. S. E. Rep. 
147: Jfll1er v. Aracoma. 10 W. Va. GI2, liS. E. ReP. llil: 
1 Va. Law Be8'. 11>2. See. in accord. Roanoke St. Ky. 
Co. v. Biclta. 116 Va. IilO, at s. E. Rep." See .. ener
all7. mon~phlc note on "PrIvate Corporations." 
~- ".-See the princtpal case 

ciled and followed In Blanton v. 8.. F. &I P. R. Co .• 811 
Va. ... 10 S. Eo Rep ... 

mee the opinion of .J1l'DG. KO_CUB. for the stat· 
.tea. 

yet It has no rll'ht to enjoin It from doin .. what Is 
In direct furtherance of the object of Ita creation • 
and It Is for the benefit of all the stockholders as 
SUCh: thoul'h It may be Injurious to such stock· 
holders In another character; or the Interest of 
some other person or the public maybe Injuriously 
a1fected by the work about to be executed. 

In November 1854, the city of Wheeling 
applied to the judge of the Circuit court of 
Marshall county for an injunction to 
restrain the Baltimore and Ohio Rail Road 
Company from forming a connection with 
the Central Ohio rail road at Benwood, a 
place on the Ohio river about four miles 
BOuthwest of Wheeling. In the bill it was 
set out that the general asaembly of Vir
ginia, on the 6th of March 1847. pasaed the 
act entitled" An act to authorize the Balti
more and Ohio Rail Road Company to con
struct the extension of their rail road 
through the territory of Virginia," thereby 
intending, among other purposes, "to se
cure to the said city of Wheeling the ben
efits of the western terminus" of that road. 
That the act is framed with a view to re
quire the business of the road at the Ohio 
river to be transacted or concentrated in 
the city of Wheeling as "the western ter-

minus." That after the passage of 
43 this act a contract in writing ·was 

made between the said company and 
the said city, dated the 6th day of July 
1847, and dull ratified by both parties dur
ing the year, it being the intention of the 
parties, as expresaed in the contract, among 
other things, "to secure to the city of 
Wheeling the practical benefits of the 
western terminus of the Baltimore and Ohio 
rail road, according to the provisions of 
said law." That it was the duty of the 
said company so to exercise the privilege 
conferred upon it by the state as to secure 
to the said city the practical benefits of the 
said western terminus. That the practical 
benefits contemplated by the parties were 
the transaction in said city of the business 
between the rail road and the Ohio river, 
and that between said road and the Central 
Ohio rail road. . 

The bill further set out the performance 
by the city of Wheeling of the stipUlations 
of the aforesaid contract, and especially 
that the city had subscribed for stock of 
the company to the amount of five hundred 
thousand dollars, and was a stockholder to 
that amount; though in fact at the time 
the SUbscription was made and since, the 
stock was worth little more than half that 
sum; and it was well understood at the 
time by the parties to the contract afore
said, that the chief inducement to the city 
of Wheeling to make the said subscription 
and the donations and grants mentioned in 
said contract, was the expected practical 
benefits of the western terminus of the 
road, and not the value of the stock. 

It was further stated, that in direct and 
manifest violation of these obligations of 
the law and the said contract, the Balti
more and Ohio Rail Road Company were 
engaged in the construction of certain works 
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at and near· Benwood, a place on the east 
bank of the Ohio river, about four miles 
southwestward of their depot in the city of 
Wheeling, for the purpose of there receiving 

and delivering the travel of the Cen
tral ·Ohio rail road; and for the same 
purpose had adopted and approved, 

in conjunction with the said Central Ohio 
Company, certain plans for the ferriage of 
such traffic and travel across the Ohio river 
at that place. And that the same structures 
were adapted and designed for making 
transfers of freight and passengers to the 
Baltimore and Ohio rail road from vessels 
navigating the Ohio rjver, and to the latter 
from the former. 

more and Ohio Rail Road Company, in 
being thereby deprived of the practical 
benefits of the western terminus of the 
road; that as owner of wharfs in the city, 
from which a revenue is derived, the city 
will be materially injured, and also as a 
stockholder of the company; and that the 
injuries which would be done by the com
pletion of the works at Benwood would be 
great and irreparable. 

The Baltimore and Ohio Rail Road Com
pany and the Central Ohio Rail Road Com
pany were made defendants to the bill, and 
called upon to answer. And the prayer of 
the bill was for an injunction to restrain 
them and each of them from parting with 
any of the bonds of the Northwestern Rail 
Road Company aforesaid. That the Balti
more and Ohio Rail Road Company, their 
officers and afents, might be restrained 
from carrying Into effect the said contract, 
or any contract between them and the Cen
tral Ohio Rail Road Company, ur any COD
tract, agreement or arrangement between 

The bill further stated, that the road of 
the Baltimore and Ohio Rail Road Company 
having been built near the hills, this con
nection at Benwood could not be made 
withou.t great expense; and it described the 
works which the company was constructing. 
These consisted of a branch road extending 
from the main track down the bank of the 
river, and into it to low water mark, the 
whole being about two thousand feet in 46 
length, and a large embankment being 
made into the river for about three hundred 
feet, upon which a wharf was to be con
structed. Just opposite this structure was 
one like it, erected by the Central Ohio 
Company; ,and by the agreement between 
the companies, the latter was to run a 
steamer from the one wharf to the other 
for the transportation of freight and pas
sengers. And it was charged that the ob
ject of this structure was illegal, and in 
violation of the contract between the city 

their respective officers, in pursuance 
of ·which the one of said defendan ts 
was to receive from or deli ver to the 

other, at or near Benwood, freight or pas
sengers carried on the rail road of one of 
them, and to be carried on the rail road of 
the other, or in pursuance whereof the Bal
timore and Ohio Rail Road Company were 
constructing or were to construct or com
plete any such works at or near Benwood 
as they were constructing or about to con
struct as aforesaid; or to use the same 
or any part thereof, or to use, employ, or run 
any such steamboat as aforesaid, or to make 
any such loan as aforesaid to the Central 
Ohio Rail Road Company; and to restrain 
the Baltimore and Ohio Rail Road Com
pany, their officers and agents, from doing 
any such acts, whether in pursuance of 
such contract, agreement or arrangement 
as last aforesaid or not; and from con
structing or completing, at or near Ben
wood, any wharf, pier or embankment 
wi thin or below the banks of the Ohio river, 
or connecting the same with their rail road; 
from receiving or delivering, at or near the 
same place, goods, .lc., freight or passen
gers, to be carried on the Central Ohio rail 
road, or which had been carried on said 
rail road; and from making any expendi
ture of money, structures or arrangements, 
or doing any other act designed or tending 
to cause or induce freight or passengers, 
brought from or destined for the Central 
Ohio rail road or the Ohio river, to be re
ceived or delivered on or from the said Bal
timore and Ohio rail road, at or near 
Benwood aforesaid; or to cause or induce 
any business connected with their rail road, 
which, without sllch act or acts on their 
part, might probably be transacted at 
Wheeling, to be done or transacted at Ben
wood; from forming any connection with 
the Central Ohio rail road at that place; 
and from obstructing the navigation of'the 
Ohio river by making or completing any 
wharf, pier or other structure, within the 
bed or between the banks thereof; or 

of Wheeling and the Baltimore and Ohio 
Rail Road Company; that the expenditure 
of the money of the company upon the 
work was an improper application of the 
funds of the company; and that the em
bankment and wharf extended into the 
river would be injurious to its navigation. 

It is further stated, that the Central Ohio 
Company is authorized by its charter to 
extend. its road to a point opposite the city 
of Wheeling; and such had been the de
clared purpose of that company, until the 

45 
Baltimore and Ohio Rail Road Com
pany had consented ·to make the 
structures and have the connection 

between the two roads at Bemvood. And 
it is charged that said company has no au
thority to make the agreement entered into 
with the Ohio company. 

It is further stated, that the Baltimore 
and Ohio R,ail Road Company have illegally 
agree4 to lend to the Central Ohio Rail 
Roa. Company the effects of the former 
company to the amount of four hundred 
thousand dollars, being bonds of the North
western Virginia Rail Road Company. 
That tbis loan was made to enable the Ohio 
company sooner to accomplish the said 
connection at Benwood; and was wholly 
unauthorized by any law of this state, and 
was ia violation of the rights of the city of 
Wheeling as a stockholder as aforesaid. 

It is charged that the city of Wheeling 
will be injured by the action of the Balti-
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47 *from doing any other act of the 
like nature with those herein before 

specified, designed or tending to take away 
or withhold from the city of Wheeling the 
practical benefits of the western terminus 
of the Baltimore and Ohio rail road, or to 
injure the interests or violate the rights of 
the said city as a stockholder in the Balti
more and Ohio Rail Road Company, or as 
interested in the navigation of the Ohio 
river. That all such structures made by 
the said company within the bed or between 
the banks of the Ohio river might be abated 
and removed; and for general relief. 

The application for an injunction was 
made to the judge in vacation, upon notice 
to the Baltimore and Ohio Rail Road Com
pany; and that company and the city of 
Wheeling having appeared by counsel, the 
judge awarded the injunction substantially 
according to the prayer of the bill. 

tion of the river; and if it did, they insist 
that the plaintiff has no right to raise such 
a question in this form of proceeding: And 
they demur to 80 much of the bill as relates 
to this subject. 

The answer further denies that there was 
any specific agreement between them and 
the Central Ohio Rail Road Company as to 
said works or ferry boat. There was sim
ply a concert of action to subserve the 
mutual convenience of both parties; nor 
had the Baltimore and Ohio Rail Road 
Company any interest in the ferry boat 
referred to. But if such had been the case, 
they had a right to enter into such an 
agreement or arrangement as charged in 
the bill. 

At the April rules for 1855 the Baltimore 49 
and Ohio Rail Road Company filed its an
swer. The company, whilst it admitted 
the act of 1847 and the contract wi th the 
city of Wheeling, referred to in the bill, 
strenuously contested the construction put 
upon them in the bill, and r~ferred to their 
several provisions, as well as the past action 

The answer furlher denies that the ex
penditures were unnecessary, wasteful or 
illegal. It admits the loan to the Cen

tral Ohio rail road of four hundred 
*thousand dollars, as charged in the 
bill, but denies that the transaction 

was illegal or injudicious; and whatever 
might be its true character, it was not a 
proper subject of enquiry in this cause; 
and this part of the bill is demurred to. 
They say that this loan was in no manner 
connected with the connection at Benwood; 
and that these bonds, whether properly or 
impro~rly loaned, as above mentioned, 
have long since been transferred to said 
Central Ohio Rail Road Company, and are 
therefore alike beyond the control of the 
respondents and the court. 

of the general assembly and the company, 
as showing conclusively that the construc
tion insisted on by the city of Wheeling 
was erroneous; and that both under the law 
and the agreement the company was entitled 
to form a connection with the Central Ohio 
rail road at Benwood, and had authority to 
make the branch road from its main track 
to the river, and do all other things which 
had been done by it to form that connec
tion. The answer admits that it was ex
pected at the time the agreement was made, 
that the Central Ohio Company would ter
minate its road opposite Wheeling, and 
avers that the Baltimore Company desired 
and endeavored to induce said company to 

do 80: But it was an independent 
48 ·company, over which the Baltimore 

and Ohio Rail Road ComPllny had no 
authoritative control; and judging for itself 
of ita own interests, it had determine4 to 
terminate its road, at least for the present, 
at Bellair, opposite Benwood. It denies 
that the practical benefits of the terminus 
which it was .intended that Wheeling should 
enjoy, were such as are stated in the bill. 
It admits the compliance by Wheeling w.ith 
the terms of the agreement. And it admits 
that at the time the injunction was granted 
they were employed in the construction of 
works substantially the same as described 
in the bill, for the purpose of facilitating 
the connection with the Central Ohio rail 
road at Benwood. both as to trade and 
travel; but they deny that these works have 
refereuce to the river trade, as the latter 
would be more convenient to them received 

They deny that they have in any manner 
interfered to injure or affect the proper 
rights and interests of the plaintiff, in 
yielding to the necessity arising from no 
act of theirs, of forming the ~opoaed con
nection with the Central OhIO rail road at 
Benwood; a right which they are advised 
properly belongs to them, and which a due 
regard to the interests of those whom they 
represent required them to exercise. 

The answer was not sworn to, but was 
under the corporate seal of the company. 
To this answer the plaintiff filed numerous 
exceptions for the failure to respond to 
special allegations in the bill. The cause 
was, on the motion of the defendant, set 
for hearing on the bill and answer. And 
on motion of the plaintiff, the exceptions 
were set down for hearing and argument at 
the next term. And the cause was set for 
hearing as to the Central Ohio Rail Road 
Company. 

At the May term of the. court for Mar
shall county, the plaintiff moved the court 
for a fine and sequestration, for the con
tempt of the company in willfully disobey
ing the order of injunction made in the 
cause; and a rule was made upon the com
pany to show cause against it upon a cer
tain day in the term. 

Upon the hearing of the rule, a number 
of affidavits and depositions in relation to 
the action of the Baltimore and Ohio 

Company were read, which satisfied 
*the court that the injunction had 
been violated by the company. But 

at Wheeling. They were advised. how
ever, that if any freight was offered at 
Benwood, which is a regular station of the 
compan~, they could not decline it. They 50 
deny that the works constructed by them 
would in any manner obstruct the naviga- whilst it held that there had been a viola-
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tion of the injunction, yet being of opinion lat. That it was not competent for Wheel
that it was not committed with a willful ing to raise the <Juestion whether the navi
intent to disobey the order of the court, the gation of the OhiO river was injured. by the 
rule was discharged upon the payment of construction of the embankment and pier 
the costs thereof by the Baltimore and Ohio to low water mark, by the Baltimore and 
Rail Road Company. And the court then Ohio Rail Road Company. That is a ques
proceeded to eltplain in its order what action tion, as they insisted, which can only be 
by the company would be a violation of the I raised by the state in a proper proceeding 
injunction. for the purpose. They referred to Beveridge 

On the 12th of May 1855, the Baltimore v. Lacey, 3 Rand. 63; O'Brien v. Norwich 
and Ohio Rail Road Company gave notice at Worcester R. R. Co., 17 Conn. R. 372; 
to the city of Wheeling that on the 5th of City of Georgetown v. Aleltandria Canal 
June the company would move the judge Co., 12 Peters' R. 91; Bigelow v. Hartford 
in vacation for a dissolution of the injunc- Bridge Co., 14 Conn. R. 565; Corning v. 
tion. And on that day the parties appeared Lowerre, 6 John. Ch. R. 439; Crowder 
before the judge, when the counsel of the v. Tinkler, 19 Yes. R. 617; Dimes v. 
company moved for the dissolution of the 52 Petley, 69 Eng. C. L. R. '136. * And 
injunction, as well upon the ground that they insisted, that in fact there was 
the said order of injunction had been im- no obstruction to the navigation. 
providently awarded, as upon the cause as 24. That it was not a case in which the 
it then stood: And thereupon the plaintiff city of Wheeling, as a stockholder, had a 
offered the aflidavit of its counsel, and ob- right to come into equity to enjoin the elt
jected to the said motion and to the deter- penditure of money in constructing the 
mination thereof, until a sufficient answer works at Benwood, or the loan of the bonds 
should be filed by the defendant; and also to the Central Ohio Railroad Company. 
by the other defendant, the Central Ohio That the loan was not made to enable that 
Rail Road Company: And also objected, company to construct its works at Bellair. 
that the Baltimore and Ohio Rail Road opposite Benwood, with a view to the con
Company was not entitled to move for such nection of the two roads, but to enable the 
dissolution upon its answer theretofore company to reach the river: and that the 
filed, because it was not verified by afli- eltpenditure of money in forming the con
davit. And the said matters being argued, nection was essential to the prosperity of 
upon consi'deration thereof the judge over- the Baltimore and Ohio Rail Road Com
ruled the motion to dissolve, and ordered pany; and the policy of that connection, if 
that the injunction be continued until fur- the company was authorized to make it, no 
ther order or decree. And the clerk of the stockholder of the company, looking to his 
Circuit court of Marshall was directed to interest as a stockholder, could for a ma
enter the certificate of the judge's order ment doubt. That in fact the city of 
among the records of said court. Wheeling was endeavoring to use its char-

The aflidavit of the counsel stated that acter of a stockholder to sustain what it 
he had endeavored, by such means as oc· deemed its interests as a city. That the 
curred to him to be legal and effective, to only ground on which a stockholder can 
mature the cause as well against the Cen- come into equity in such a case is, where 

tral Ohio Rail Road Company as the the company is about to apply its effects 
51 other defendant, ·and to obtain the to an illegal purpose; and then the power 

answer of that company; and that he will be eltercised with great caution, and 
considered it material for the interests of only where the damage would be irrepara
his client that the Central Ohio Rail Road ble. Ffooks v. London and Southwestern 
Company should appear and answer the Railway 'to .. 19 Eng. Law at Equ. R. 7; 
bill. And he stated that almost continually Graham v. Birkenhead & C. Co., 6 Eng. 
since the said injunction was issued he had Law at Equ. R. 132. 
been engaged in different courts, so that 3d. That an appeal lies from an order in 
he had been unable to collect and take the vacation refusing to dissolve an injunction. 
testimony which he considered material That this was so formerly; Lomalt v. Picot, 
for the complainant in the cause. 2 Rand. 247; Talley v. Tyree, 2 Rob. R. 

Beside a mass of documentary evidence, 500; and that the Code of 1849 was still 
and the aflidavits and depositions taken more explicit. Code, ch. 182, 12, p. 682; 
upon the proceeding for contempt, the elt- Penn v. Whiteheads, 12 Gratt. 74. 
aminations of the president of the Balti- 4th. That under the act of March 6th, 
more and Ohio Rail Road Company and of 1847, which eltpressly subjected the Balti
one other of its oflicers, taken upon inter- more and Ohio Rail Road Company to the 
rogatories, were filed in the cause. The provisions of the general rail road law, 
evidence is sufficiently stated by Judge Code, ch. 61, 11, p. 316, that company 
Moncure in his opinion. 53 had the *power to construct the branch 

The judge having refused to dissolve the ~d at Benw~,; a";d that instea~ of 
injunction, the Baltimore and Ohio Rail t~ere b«;lng: any prOVISion I~ th~ ac~ WhiCh, 
Road Company applied to this court for an either In tts terms or by Implication, for
appeal, both from the order in the proceed- bade the company to connect. wit~ otber 
ing for contempt and from that refusing to TC?a~s elsew~ere than at Wheebng, Its pro
dissolve the injunction' which was allowed. VISions plaIDly showed that such a power 

, was understood to exist as to any point be-
A. Hunter, Patton and Robinson, for the tween Grave creek and Wheeling. And 

appellant, insisted: 
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the act at instead of se 
to Whee fits of the ter 
of the r ding the conn 
with other roa e sewhere than at \ ee
ing, that act provided other means for 
effecting this object. They referred to i 4 
of the act, to show that it recognized the 
existence of the power to make a branch of 
the road; f 2, to show what were the means 
relied on to give to Wheeling the benefit 

Y OF WHElCI,ING 66,68 

Benwood; an in the 
re and Ohio con-
g a work or ey not 

au orlZed by its cha. f this 
character, he insisted, was the building a 
pier in the bed of the river; the transpor
tation of freight and passengel's to and 
from the state of Ohio by ferriage, &c.; 
and the loan to the Central Ohio Rail Road 

of the terminus; and to I 6, to show that 55 
Company. He referred to Beman v. 
Rufford, 6 Eng. Law *& Equ. R. 106; 

the com protected. The 
ther den nefits of the ter 
of the ated by the s 
were su laimed by the c 
Wheelin referred to th 
vious a legislation 0 

sta te of 0 the previous 
of the co w what was th 
meaning of the act of March 6th, l1W7. 

5th. That the agreement between the city 
of Wheeling and the company did. not give 
the city any greater rights as to the ben
efits of the western terminus, than was 
conferred by the act of March 6th, 1847. 
And they further insisted that the agree-
ment wa . d fi 't and uncertain in its 
terms th quity 'would n 
force a tion of it. Th 
ferred t Cochrane, 7 
BurIst. Aspdin v. Aust 
Eng. C. nn v. Sayles, Id 
Kemble mons R. 333, 9 
Eng. Ch berley v. Jenn 
Id. 340, Id. 300; Baldwin v. Society for the 
Diffusion of Gseful Knowledge, 9Id. 393, 

54 
16 Id. 394; 2 Eden on Inj. 365, note. 

*6th. That the judgment upon the 
proceeding for contempt was erro

neous, because the original order of injunc
tion was improper. Benwood was a regular 
station, at which the company was bound 
by law to receive al 
sengers that were 0 

Drewry 3 Swanst. R. 
Eden on 

Russe llee, insisted: 
1st. T ought not to 

been al e judgment i 
proceeding for contempt, because it was 
not an order in the cause, but a judgment 
in a criminal proceeding at the suit of the 
commonwealth. And the judgment was 
correct. 3 Eng. Law and Equ. R. 263; 
Ogden v. Gibbons, 4 John. Ch. R. 174. 

2d. That no appeal lies from a refusal of 
the judg . . to dissolve th . 
junction is case the or 
the judg udge the prin 
of the c fore no appea 
Code. c p. 682. At leas 
the bill d on the appea 
cause t icated the prin 
only, i ffirming that th 
contains sufficient equity. 

3d. That the city of Wheeling, as a 
stockholder in the company, had a riEl"ht to 
come into equity to enJoin the executIon of 
the illegal contract between the Baltimore 
and Ohio Rail Road Company and the Cen
tral Ohio Company for making the connec-

inch v. Birken Chesh. 
ailway Co., 13 h. 62, 
26 0 Dimmett v Munf. 
o Inhabitants 0 • Con-
River R. R. Co ; Rex 

ord, 20 Eng. C afford 
King, 21 Id. rd, 31 

Peavey v. Calai Maine 
R. 498. To show the rule in construing 
the powers of corporations, he referred to 
State of Ohio v. Granville Alexandria Soc., 
11 Ohio R. 1,12; State of Ohio v. Washing
ton Social Library Co., Id. 96; Moorehead 
v. Li tile Miami R. R. Co., 17 Id. 340; People 
v. Utica Ins. Co., 15 John. R. 358, 381; New 
York Fire Ins. Co. v. EI 2 Cow R. 699; 

. Knowler's 1 s' R. 
mpson v. Den aw & 
359; and New Canal 
Fulton Bank, ; and 
that accord in nciple 

hed in these ca ct be-
he two rail roa estab-

hshmg between them a partnership in 
transporting from one state to another, &c., 
was unauthorized by the charter of the 
Baltimore and Ohio Rail Road Company. 
Middle Bridge Corporation v. Marks, 26 
Maine R. 326. 

4th. That the acts enjoined were illegal, 
because they were in conflict with the pro-

of the compa ended 
re to Wheelin of the 

terminus of d that 
g would be ent these 
ns by injunct e had 

ract with the c emore 
organshire Ca Condo 

g. h. R. 544; Coat . ilway 
Co., 1 Russ. & Mylne 181, 4 Condo Eng. Ch. 
R. 378; Livingston v. Van Ingen, 9 John. 
R. Sffl, 585. But that if this were other
wise, the law, he insisted, was incorporated 
in the contract between Wheeling and the 
company, and she might sue to enforce 

the provisions of the law as parts of 
r contract. A . *. e con-
ruction of bot istory 
transactions b arties, 
the legislatio on the 

bject; and also of ex-
circumstances e date 
harter and the aving 

thereto. 
5th. To show that the paper on which he 

relied was an agreement binding on the 
company, he referred to Shepherd's Touch
stone 162; Foster V. Mapes, 1 Leonard's R. 
324; Hillv. Carr,l Ch. Cas. 294; Hallisv. 
Carr, 2 Mod. R. 86; Rigly V. Great Western 
Railway Co., 14 Mees. & Welsb. 811; East-
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erly v. Sampson, 19 Eng. C. L. R. 188. 17 tween the provision on this subject in the 
Id. 431; Sal toun v. Houston. 8 Id. 368; Code, p. 682, ch. 182. I 2. and the law as 
Chesapeake & Ohio Canal Co. v. Baltimore it existed when the Code took effect. In 
& Ohio Rail Road Co., 4Gi11&John. 1, 129; Lomax v. Picot, 2 Rand. 247, it was decided 
Newby v. Forsyth, 3 Gratt. 308; Seddon v. that an order overruling a motion to dis
Senate, 13 East's R. 63; Duke of St. Al- solve an injunction might come within the 
bans v. Ellis. 16Id. 352. terms of the law allowing appeals from in-

6th. He insisted, that as by the charter terlocutorl orders, and within the 
of the company Wheeling was entitled to 58 mischief intended to be remedied by 
the benefits of the western terminus of the that law. The appeal in that case 
road, the company could not. unleu spe- was from such an order. and the court en
cially authorized, do any act to defeat that tertained jurisdiction of it. In Talley v. 
benefit, although the act be of a clau which Tyree. 2 Rob. R. SOO, it was held. in ac
was lawful for such corporations generally. cordance with Lomax v. Picot, that an ap
Nor could the enumeration of particular peal lies to this court from an order of a 
means for securing that object absolve the circuit court overruling a motion to dissolve 
company from the duty of abstainin.r from. an injunction which was improvidently 
all efforts to defeat the object by the exer- .rranted. The law under which those two 
cise of mere general franchises; especially cases were decided being the same in effect 
when its charter explicitly confers these with the provision on the subject in the 
general powers only, "so far as properly Code, they maintain the right of appeal 
applicable." Nothing less than an expreu from the order in this case. That order 
grant of power to do the very act in the adjudicated the principles of the cause. if 
very case could justify acts opposed to the any order overruling a motion to dissolve 
general purpose. He referred to Angel & an injunction can have that effect. The 
Ames on Corporations, p. 84. 96; 2 Kent's court, for good cause shown, may refuse to 
Com. 298; Peoplev. Utica Ins. Co., 15 John. dissolve an injunction and continue it to 
R. 358, 380; London &: Brighton R. R. Co. the hearing, without adjudicating the prin
v. Cooper, 2 Eng. Railr. & Can. Cas. 229; ciples of the cause; in which case of course 
Blakemore v. Glamorganshire Canal Nav., no appeal would lie from the order. And 
6 Cond. Eng. Ch. R. 544. That this was even when the principles of the cause are 
so under the charter; and that the agree- adjudicated by the order, an appeal may 

57 
ment by the company "to secure to be refused, if the court or judge to whom 
Wheeling the practical *benefits of the petition therefor is presented deems 
the terminus," rendered it only still it most proper that the cause should be 

more obligatory upon the company to ab- proceeded in farther in the court below be
stain from every act which could defeat fore an appeal is allowed therein. Code, p. 
that object. That agreement, interpreted 684, ch. 182, 110. Or if an appeal is al
in good faith, signified to Wheeling that lowed in such a case, it may be dismissed 
the comr.any would so exercise its powers as having been prematurely allowed, if the 
and priVileges, under the law, as to secure court deems it most proper that the cause 
to her these practical benefits as far as it should be farther proceeded in as aforesaid. 
lawfully could. Or at the very least, that The order for the injunction in this case 
it w.ould not voluntarily exercise or abuse was made by the judge in vacation on the 
those powers so as to defeat her just ex- 22d of November 1854. It was made on due 
pectations as to these benefits, unless notice of the motion therefor to the BaIti
obliged by law to do so. more and Ohio Rail Road Company, and 

after hearing the argument of the counsel 
of both parties. The reasons of the judge 
for making the order were given at length. 
in writing, from which it appears that he 
then fully considered the principles of the 
cause as they appeared in the bill and ex
hibits. The injunction was not perfected 

by the execution of process until 
March *1855. The appellants filed 
their answer on the 30th of April. 

and on the 12th of May gave notice to the 
appellee of a motion to dissolve, to be made 
to the judge in vacation on the 5th day of 
June next following. On that dal the 
parties appeared by counsel before the Judge. 
and the motion was accordingly made. It 
was made as well upon the distinct ground 
that the injunction had been improvidently 
awarded, as upon the cause as it then stood. 
The appellee objected to the motion, and to 
the determination thereof, on the grounds. 
1, that the Central Ohio Rail Road Com
pany had not filed an answer; 2, that ex
ceptions had been taken to the sufficiency of 
the answer of the appellants, which were 

MONCURE. J. Before the merits of this 
case are considered, it is necessary to dis
pose of several preliminary questions. 

1. As to the order of the Circuit court in 
the proceeding for contempt. It is not an 
interlocutory order made in the cause; much 
less an order adjudicating the principles of 
the cause. A contempt of court is in the 59 
nature of a criminal offense; and the pro
ceeding for its punishment is in the nature 
of a criminal proceeding. The judgment 
in such a proceeding can be reviewed, by a 
superior tribunal, only by writ of error, and 
not always in that way. Code, p. 682, ch. 
182, I 2; p. 737, ch. 194, I 24, 25, 26 and 27; 
and p. 779, ch. 209, t 1 and 4. This appeal, 
so far as it is from that order, must there
fore be dismissed. 

2. As to the objection that no appeal lies 
from the other order; it being a mere re
fusal of the judge in vacation to dissolve 
the injunction, and not an order adjudica
ting the principles of the cause. There 
seems to be no substantial difference be-

40 



ISGRATT. B.u.TDlOIlB .t: O. R. R. Co. fl. CITY OF WHBBI.ING. 80,81,82 

stiU pending and undetermined; and 3, 
that that answer was not verified by affi
davit. The said matters being argued by 
counsel and considered by the judge, he 
(for the reasons given at the hearing of the 
motion for the iujunction, and filed with 61 
the order refusing to dissolve it, and upon 
the anthority of certain cases referred to,) 
overruled the motion to dissolve, and di
rected the order of injunction to be con
tinned until further order or decree. 

men of the charge rests; and this, too, 
where all the defendants are implicated in 
the same charge, and the answer of all can 
and ought to come in, if the plaintiff has 

not taken the requisite steps, with 
reasonable diligence, to *expedite his 
cause. See the cases cited in the 

note to Adams, above referred to. In this 
case the appellee cannot be charged with 
any want of diligence in expediting the 
cause. But the Central Ohio Rail Road 
Company is a foreign corporation, and can
not be compelled to file an answer. An op
portunity will be afforded to the plaintiff, 
in a proper case, to enforce an answer from 
all the defendants, before a motion will be 
heard to dissolve an injunction properly 
granted; but there can be no reason for 
affording such an opportunity as to defend
ants who are out of the jurisdiction of the 
court, and cannot be compelled to answer. 
Again, the answer of the Central Ohio Rail 
Road Company is not required for the pur
pose of discovery. None of the officers or 
members of the corporation are made de
fendants, as might have been done for that 
purpose; and it is not perceived what effect 
an answer from that company could have 
upon the right of the appellants to have the 
injunction dissolved. Where a discovery 
is required of a defendant who may be com
pelled to make it, the answer, though it 
may not be evidence against a co-defend
ant, may yet properly have some effect in 
preventing or postponing a dissolution of 
the injunction. 

Both parties had taken depositions to 
snatain their respective allegations in Ute 
bill and answer; and those depositions 
formed part of the cause as it stood when 
the motion to dissolve was made. The 
refusal of the judge to dissolve the 
injunction adjudicated the principles to 
this extent, that the injunction had not 
been improvidently awarded, and that as 
the cause then stood it ought still to be con
tinued. It is therefore such an order as 
may be appealed from. And it does not 
seem moat proper that the cause should be 
proceeded in farther in the court below, 
before an appeal is allowed therein. The 
parties had ample time to prepare and 
it seems did fully prepare, the cause for 
the decision of its principles. It is not 

probable that anI other fact will1»e 
brought into it which can at all 
affect them. It is mainly, if not en-

tirely, an injunction cause, in which the 
most summary proceedings compatible with 
its correct decision seem to be proper. Ir
reparable mischief may be done, not only 
by denying, but also by granting and re
fusing to dissolve an injunction. The leg
islature has provided the most summary 
means of relief in both cases, and has au
thorized an application to a judge in vaca
tion, not only to grant, but to dissolve an 
injunction. An order refusing to dissolve 
an injunction seems, therefore, to be pecul
iarly within the meaning and object of the 
law authorizing appeals from interlocutory 
orders adjudicating the principles of a 
cause. That the order in this case was 
made in vacation can make no difference. 
It is an interlocutory order made "by author
ity of law in the cause, and comes within 
the letter as well as the spirit of the law 

4. As to the objection that the appellants' 
answer was insufficient. This objection 
is answered by the rule that upon a motion 
to dissolve an injunction on bill and answer, 
the facts alleged in the bill and not denied 
by the answer, are taken to be true; which 
is the most that the appellee could obtain 
from a full answer. None of the officers or 
membeni of the Baltimore and Ohio Rail 
Road Company are made defendants, as 
they might have been, for the purpose of 
discovery. But the president of the com
pany was examined as a witness. and an
swered all the interrogatories propounded 
to him by the appellee. 

in regard to appeals. In Penn v. White- 62 
beads. 12 Gratt. 74, this court entertained 
jlU"isdiction of an appeal from such an 
order, and affirmed it so far as it overruled 

5. As to the obiection that the ap
pellants' answer was not verified by 
affidavit. A corporation cannot be 

sworn, and therefore must put in its answer 
under its common seal only. Story's Eq. 
Pl. t 235. If the plaintiff wishes to have a 
sworn answer, he must make some of the 
offi-:ers or member'll of the corporation par
ties. The answer of a corporation not being 
verified by affidavit, is no evidence for the 
defendant, though responsive to the bill. 
But it at least has the effect of putting the 
allegation to which it responds in issue, 
and of imposing on the plaintiff the burden 
of proving it. This is, undoubtedly, its 
effect on the hearing of the cause; and it 
is not perceiVed why the same effect does 
not exist on a motion to dissolve. That it 
does, was decil'ed by Judge Washington in 
Haight v. Proprietors of Morris Aqueduct, 
4 Wash. C. C. R. 601. The case of Fulton 

the motion to dissolve, but reversed it in 
other respects. That· case at least shows 
that it is no objection to the appeal in this 
case that the order appealed from was made 
in vacation. -

3. As to the objection that the Central 
Ohio Rail Road Company had not filed an 
answer. It is a general rule that an in
junction, properly granted, will not be dis
solved until all the defendants have 
answered. But to this rule there are many 
exceptions. 2 Rob. Pr. 242; Adams' Equity 
196, and note 1. It may be dissolved upon 
the answer of one or more defendants within 
wbolle knowledge the facts charged specially 
or el[clusively lie, or upon whom the grava-

41 



13 QRATT. VmcllUA RJCPOJlTS, ANNOTATED. 83,84,8& 

Bank v. New York & Sharon Canal Com- ing year an act was passed by Penn
pany, 1 Paige's R. 311, seems to be contra. sylvania, authorizing the company to make 
But the circumstances in that case were the road through that state. on condition 
peculiar. The case of the Union Bank of of making it, or a branch, to Pittsburg. 
Georgetown v. Geary,S Peters' R. '99, tends Under the acts of these three states, the 
to sustain the case in 4 Wash. supra, The company had a broad river front, as they 
difficulty in that case was in not giving to call it, extending from Pittsburg to the 
the answer of a corporation, under its com- mouth of the Little Kanawha, in which to 
mon seal, the same effect as to the sworn select a terminus. It seems they selected 
answer of an individual. But the court in- two, Wheeling and Pittsbur~. But the 
clined to adopt it as a general rule, that an time limited by these acts explred, leaving 
answer not under oath ~is to be considered the work nnfinished beyond Harpers Ferry. 
merely as a denial of the allegations in the In 1836, 1837 and 1838, other acts were 
bill, analogous to the general issue at law, passed by Virginia, assuming that Wheel-
80 as to put the complainant to the proof ing was to be the terminus, authorizing 
of such allegation. E,pen if it would have conditional subscriptions to the work by 
been improper to have dissolved the injunc- Wheeling and the state, and extending the 
tion in thiS case on the bill and answer period of its completion to 1843. But this 
only, it might still have been proper to ~od al80ezpired, leaving the work unfin
have done 80 in the condition in which the Ished beyond Cumberland. 
case stood when the motion was made. Pennsylvania, it seems, was unwilling to 

It may be remarked, in reference to all of renew the permission to make the road 
the' three last mentioned objections, that through that state, except on condition of 
whether they are well or ill founded, it was making Pittsburg the terminus; and the 

'error to refuse to dissolve the injunction U company could get to the Ohio river at no 
it was improvidently awarded. other point but by passing through the 

63 *Having disposed of all the prelim- territory of Virginia, without passing 
inary questions, I will proceed to con- through that of Pennsylvania. They ac

sider whether, on the merits, the motion to cordingly made an application to the legis
dis801ve the injunction was properly over- lature at the session of 1843-'44 for the 
ruled. privilege of extending their road to the 

Wheeling claims to have the acts com- Ohio, without restriction as to terminus, 
plained of enjoined, because they are in ezcept that it should be north of the mouth 
violation of her rights; first, under the act of the Little Kanawha, as in the original 
of March 6, 1847; secondly, under the con- act of 1827. "This, (in the language of 
tract of .July 6, 1847; and, thirdly, as a the learned counsel for Wheeling.) was the 
stockholder. And, opening of the controversy between the 

First: Under the act of March 6, 1847. company and Wheeling." The application 
Wheeling claims that under this act the failed. It was renewed at the session of 

benefits of the western terminus of the 1844-'45, and again failed.- But an act was 
Baltimore and Ohio rail road are secured to then passed, (Sess. Acts, p. 69,) the first 
her; that the appellants had no power to section of which authorized the company to 
do, or were bound to refrain from doing, construct their road, in whole or in part. 
any thing which might deprive her of any through the territory of this state, "80 as 
of these benefits; and that the acts enjoined to terminate and strike the Ohio river at 
would have that effect, and therefore are the city of Wheeling;" and in the 17th 
unlawful. On the other hand, the appel- section it was declared that "no part 
lants contend that they have done every 6S *of this act shall be so construed as 
thing they were bound to do to secure to to authorize or permit the said com-
Wheeling the benefits of the western ter- pany to construct their said rail road, or 
minus; that their interest and duty re- any branch thereof, to any point on the 
quired them to connect at Benwood with Ohio river below the said city of Wheel
the Central Ohio rail road, which termi- ing." The act contained many other pro
nated on the opposite side of the river visions objectionable to the company, and 
at Bellair; that they were expressly author- they rejected it. In 1845-'46 another act 
ized by the act to make such a connection; was passed, repealing some of the objec
and that in doing the acts enjoined they tionable features of the act of 1844-'45, but 
were doing no more than was necessary to leaving the provisions as to the route and 
enable them to effect that object. Let us terminus in force. Sess. Acts, p. 88. This 
see what are the relative rights of the par- act was not accepted. At the next session 
ties. And to enable us to do 80 we must of the legislature, the act of March 6, 1847, 
look to the act itself, and as far as may be was passed; which was accepted, (after the 
necessary, to the preceding acts in pari contract with Wheeling of .July 6, 1847, was 
materia, and to the surrounding facts. entered into). The terms of this act and 

The first Virginia act on the subject of the relative rights of the parties under it, 
the road, the act of March 8. 1827. which are now to be considered. 
re-enacted, with modifications, the Mary- The first section authorizes the company 
land charter passed in the preceding month, to complete their road through the territory 
did not fiz any definite terminus, but re- of the state, 80 as to pass from a point in 
quircd that the road should not strike the the ravine of Buffalo creek at or near the 

Ohio lower down than the mouth of mouth of Piles' fork to a depot to be estab-
64 the Little Kanawha. *In the succeed- Iished by said company on the northern side 
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of Wheeling creek in the city of Wheeling, 
by such route as, upon minutp. estimates, 
Ac .• shall appear to be the cheapest upon 
which to construct, maintain and work said 
road. Provided that it should not be made 
to enter the ravine of the Ohio river at any 
point further south than the mouth of Fish 
creek: or at any point further BOuth than 
Grave creek, if Wheeling would pay the 
excess of the cost of the latter over the 
former route. 

The second section is in these words: 
"That to secure to the said city of Wheel
ing the benefit of the western terminus, all 
parts of the said railroad between the Mo
nongahela river and said terminus, shall be 
opened for the transportation of freight 
and passengers simultaneously; and the 
aggregate charge for toll and transporta
tion, upon freight and passengers respec-

tively, shall be the same between 
66 Baltimore and ·any point on said 

road within a direct distance of five 
miles from the Ohio river, as between Bal
timore and Wheeling." 

The 6th section declares, "that the said 
company shall be subject to the provisions 
of the act of assembly passed on the 11th 
day of March 1837, establishing general 
regulations for the incorporation of rail 
road companies, with respect to that portion 
of their road or other improvements now 
or hereafter to be constructed within this 
commonwealth, 80 far as the same are 
properly applicable;" and a proviso is 
added as to charges on way trade and 
travel. 

The 9th section authorizes Wheeling to 
subscribe to the capital stock of the com
pany such sum not exceeding one million 
dollars, and upon such terms as may be 
agreed apon between the council of said 
city and said railroad company. 

By the 11th section, the act is to be ac
cepted in six months, and the road to be 
begun in three years, and completed in 
twelve. 

By the 25th section of the general rail 
road law above referred to, authority is 
given to the president and directors of a 
company, which is subject to that law, to 
make branches or lateral rail roads in any 
direction Whatever, in connection with 
their rail road, not exceeding ten miles in 
length. &c. This provision is to be consid
ered as milch a part of the act of March 6, 
1847, as if it had been embodied therein in 
totidem verbis, if it be "properly applica
ble." The appellants contend that it is 80 
applicable, and under it claim the right to 
make the connection at Benwood. On the 
other hand, Wheeling contends that it is 
not 80 applicable; at least to the extent 
of authorizing that connection. She does 
not deny that the provision is applicable 
to some extent; that it confers on the com
pany the branching power. Indeed, the 

4th section of the act of March 6,1847, 
67 expressly rec~izes the -existence 

of such a power. But she contends 
that it must be taken in SUbordination to 
the main intent of the act to confer on her 

the practical benefit of the westeru ter
minus; and that it cannot be so exercised as 
to ("ontravene that benefit: especially, that 
it cannot be exercised for the purpose of 
connecting with the Ohio river or the im
provements on the other side, except at 
Wheeling. This is the main, if not the 
only hinfe on which this controversy turns. 

I am 0 opinion that the provision is ap
plicable, and does authorize the connection 
in question. What was the state of things 
when the act was passed? Wheeling had 
desired not only that the road shOUld run 
to her, but run and terminate in such 
a way as that it could make no connection 
with the river or improvements beyond it 
but in that city. The company had desired 
so to run and terminate the road as to be 
in a position to make the most favorable 
connections with those great highways. 
The legislature had favored the views of 
Wheeling, and passed the actJI of 1845 and 
1846. But those acts could have no effect 
without the consent of the company. The 
road was to be made with their money, and 
would cost about six million dollars. They 
were unwilling to expend and risk so large 
a sum without more favorable terms than 
those act. presented, and therefore declined 
to accept them. The route to Pittsburg was 
still wlthin their power; and some of the 
stockholders, it seems, desired to pursue that 
route. But a majority were still anxious to 
terminate the road at or below Wheeling. 
It very clearly appeared that if it passed 
through Virginia, it must terminate at 
Wheeling: and the company were willing 
to make it to Wheeling, provided they could 
pursue such a route as would place them in 
a position to make the connections they 
desired. There were two great rail road" 

then in a course of construction in 
68 Ohio, and approaching ·the river: 

The Central Ohio road passing 
through the centre of the state, and the· 
Cincinnati and Marietta road passing 
through the southern part. The company 
desired to connect wi th both of these roads. 
They supposed that by running their road 
to the river at the mouth of Fishing creek, 
and thence up the river about forty miles 
to Wheeling, the object they had in view 
would be effected. They would then have 
it in their power to connect with those 
roads at any point or points in all that 
river front of forty miles, which the termi
nation of those roads on the river might 
render necessary. They accordingly pro
posed to the legislature, at the session of 
1846-'47, so to run their road. Their propo
sition was rejected, and the act of that 
session was passed, the terms of which 
have already been referred to. Wheeling 
was in favor of it; and her object was the 
passage of such an act as would be most apt 
to attain her views, and at the same time 
hold out sufficient inducements to its accept
ance by the company. 

In this state of things, it was important 
that the act should plainly express the in
tention of the legislature; that nothing 
should be in tended which was not expressed, 
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and nothing expressed which was not in
tended, in order that there might be no 
mistake on either side. When, therefore, 
the legislature by that act gave to the com
pany the branching power without any ex
press restriction, it cannot be fairly 
presumed that they intended to restrict it. 
If they had so intended, they ought and 
would have said so expressly. It was 
known that the company desired to make 
connections wherever they could do so to 
advantage; especially with the river and 
roads beyond it. And it was known that it 
might be necessary to connect with thos~ 
roads below Wheeling, should they ter
minate below that city. With this knowl-

edle, the act was passed. 
69 Another important fact, tending to 

show that such a restriction as is 
contended for was not intended, is, that in 
the act of 1845, which was rejected by the 
company, the branching power was given in 
precisely the same terms as in the act of 
1847, but with an express restriction to pre
vent the road or a branch from striking the 
river below Wheeling. Why, then, was this 
express restriction in the act of 1845 left out 
of the act of 1847, if it was not by design; 
and because it was known that, with its in
sertion, the latter act would have shared 
the fate of its predecessors, and been re
jected by the company? We are irresistibly 
led to the conclusion, then, that the omis
sion was by design. 
It was doubtless the desire of the legisla

ture, as well as of Wbeeling and the com
pany, that all the connections with the 
river and the improvements beyond it should 
be made in Wheeling. But the subject was 
not entirely within their control. The 
Ohio companies might terminate tbeir 
works according to their pleasure, and would 
do so according to their interest. They 
were embarrassed; and want of funds might 
prevent them from reaching Wheeling. It 
","as proper, therefore, that the appellants 
should be left free to make connections 
wherever necessity might require and the 
location of their road along the river might 
enable them. Wheeling, not being able to 
do better, was willing to incur this risk 
for the sake of the benefits she expected to 
derive from the road. It was expressly 
required to terminate at Wheeling: That 
benefit she would certainly obtain by its 
construction; the benefit of a direct and 
continuous rail way to one of the largest 
and most important Atlantic cities; the 
benefit of daily arrivals and departures of 
rail road trains from and to tbat city; and 
all the local benefits necessarily incident to 
the terminus of a great rail road. She de-

sired benefits beyond tbese-the ben-
70 efit ·of connections between that and 

other roads within her limits. But 
sbe expected to obtain them by tbe advan
tages of her position, her wealth, trade, 
population and importance; which she 
hoped and expected would be sufficient to 
attract to her limits all connections which 
might otherwise have been made at some 
other point of the road within its limited 
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river front of ten or twenty miles. For 
these expected benefits the company did not 
stipulate by the acceptance of the act, 
except to the extent of a compliance with 
its terms. It does contain terms which 
were intended to promote the attainment 
of these benefits. But these very terms 
plainly indicate that the company would 
have the power to make connections below 
Wheeling, if necessary. The first section, 
requiring the road not to enter the ravine 
of the Ohio· lower down than a certain 
point, shows that Wheeling was to incur 
the risk of intermediate connections. The 
second section shows the same thing. In 
requiring all parts of the road between the 
Monongahela and Wheelin~ to be opened. 
for transportation simultaneously, and the 
aggregate charge for toll and transportation 
to be the same between Baltimore and any 
point on the road within five miles of the 
Ohio river as between Baltimore and Wheel
ing, it was intended to give to Wheeling 
these advantages in attracting connections 
to her limits, but not to prohibit them else
where. 

These being the relative rights of the 
parties under the act of Marcb6, 1847, have 
the rights of Wheeling been violated by the 
appellants? They made the road within 
the time and along the route prescribed by 
the act. It terminates in Wheeling, to and 
from which all the through trains run, and 
where all the depots and other structures 
suitable to the terminus of such a road have 
been erected, and where a large force of 
officers, clerks, mechanics and laborers are 

constantly employed. The r~uisi-
71 tions of the 2d section have been 

strictly complied with; or, at least. 
there is no complaint in that respect. And 
the only complaint on the part of Wheel
ing, is of the connection at Benwood. Is 
that a violation of her rights under the act? 
I think not. I think they had a right to 
make it, under their branching power. 
They deny that the necessity whieh has 
arisen to make it was the result of any act 
or course of policy on tbeir part: And in 
support of this denial, they refer to and 
exhibit a letter of their late president, Mr. 
Swann, in reply to one from the president 
of the Central Ohio rail road of December 
18, 1849, made an exhibit with the bill, in 
which the writer says, "Tbis company bave 
no intention of making a terminus at any 
other point than the city of Wheeling: nor 
could I advise you to locate your work 
under any expectation of this company 
doing more than making t~eir road under 
their Virginia charter, to its terminus on 
the Ohio river at that city. The whole road 
from the Ohio river to the city of Wheeling 
will be put under contract at the same time, 
and pressed to completion, so as to be 
opened simultaneously throughout its entire 
length." 

It appears, from the evidence of Mr. Har
rison, the present president, and Mr. Done. 
master of transportation, that the company 
had no agency, directly or indirectly, in 
the selection of the route of the Central 
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Ohio road, or in causing it to stop at Bell
air. These witnesses say they were anxious 
to connect with that road through Wheel
ing, and endeavored to effect that object, 
but the president of that road refused, and 
insisted on the connection between Benwood 
and Bellair. The appellants, then, had to 
choose between the alternatives of that di
rect connection and the circuitous and un
certain one through Wheeling; in the latter 
case, snbjecting passengers to the incon
venience of an additional journey of eight 
miles, one-half of it by water or in an 

omnibus, according to the state of 
navigation, ·and to the danger of be
ing delayed on their way by not 

arriving in time to make the connection; 
and subjecting themselves, in their compe
tition with other great rival ,roads, to the 
disadvantage of such a break. They chose 
the former, as it was their interest, and I 
think their right to do. Suppose the Cen
tral Ohio road had terminated opposite 
Moundsville, at the mouth of Grave creek, 
where the Baltimore road first enters the 
ravine of the river, and ten or eleven miles 
below Wheeling, would a connection at that 
point have been unlawful? It is necessary 
to maintain that it would, in order to carry 
out the principle contended for by Wheel
ing in regard to the connection at Benwood. 
.And so also, if the Cincinnati and Marietta 
road shonld reach and terminate at a point 

Wheeling. The acceptance of the act and 
early prosecution of the work seem here to 
be the only consideration for the stipula
tions made on the part of Wheeling; and 
this is not affected br any thing that follows 
in the contract; which contains four other 
paragraphs: The first of which provides for 
the return to Wheeling of the amount paid 
on account of her subscription and cost of 
depots and interest, in case the road should 
not be made in time. The second is an 
agreement on the part of the committee of 
the company to convene a meeting of the 
stockholders at as early a day as practi
cable, and to recommend to them the accept
ance of the conditions above referred to. 
The third is in these words: "It being the 
intention of the parties to this agreement, 
among other things, to secure to the city of 
Wheeling the practical benefits of the west
ern terminus of the Baltimore and Ohio 
rail road, according to the provisions of the 
said law." The fourth declares the under
standin, to be, that the necessary surveys 
and estimates should be made, and the 
route decided upon, as soon after the rati
fication of the agreement by both parties as 
the company should find convenient. 
If any additional obligation is imposed 

on the company, it is by the third of the 
four paragraphs above mentioned. It is 
difficult to perceive the precise purpose for 
which that paragraph was inserted. With

opposite Moundsville. 
If the company have the right to make 74 

the connection at Benwood, it is their right 
and duty to provide all proper facilities to 
effect the obJect in a manner most· conven
ient for their travel and trade; and there 

out making any speculations on the 
subject, it is enough "to say that, in 
my opinion, it imposes no additional 

obligation on the company. The words 
"according to the provisions of the said 
law," with which the paragraph closes, 
expreuly limits the security referred to, to 
a compliance with the provisions of the 
law. It therefore only raises the question 
which I have already fully considered under 
the preceding head. Certainly the com
pany, unwilling to accept the act without 
further inducements from Wheeling, would 
not have agreed to surrender a right secured 
to them by that act; especially a right 80 
important to enable them to make the con
nections they had so long desired. Wheel
ing knew they desired to make them, and 
might have an opportunity of doing 80 at 
any point in all their river front. She 
knew they had the branching power, with
out any ezpress restriction in the act. And 
if she desired to restrain them, she ought to 
have done 80 ezpreuly in the contract. Had 
she insisted on such a restriction, it would 
doubtless have resulted in a rejection of 
the act. The strict rule of construction 
contended for in regard to charters of incor
poration, certainly do not apply to a con
tract made between two corporations. The 
waiver by Wheeling of her control over 
the selection of routes, (thus giving 
the company, as they then supposed, the 
right to enter the ravine of the river as 
low down as Fish creek, twenty-eight miles 
below Wheeling, instead of Grave ·creek, 
eleven miles below,) se.;ves strongly to 
show that, instead of giving up the right 
to make favorable connections below Wheel-

is nothing in the manner of making the 
connection which can give Wheeling a 
right, under the act of 1847, to complain. 

The next question to be considered is as 
to her rights: 

Secondly: Under the contract of July 6, 
1847. 

So much of what haa been said under the 
pl"eceding head is applicable to this, that 
it will not be necessary to say much more. 
I am of opinion that there is nothing in 
this contract which can restrain the right to 
make the connection in question any more 
than in the act of 1847. The contract was 
obviously designed on the part of Wheeling 
to induce the company to accept the act, 
and prosecute at their earliest convenience 
the construction of the road. It consists 
almost entirely of terms to be fulfilled on 

'i3 
the part of Wheeling. She aE.reed, 
1, to grant ten acres of land for a 
depot; 2, to secure the right of way 

within her limits; 3, to subscribe five 
hundred thousand dollars to the stock of the 
company; ., to waive, sub modo, the con
trol given her by the act of 1847 over the 
selection of routes between Fish creek and 
Grave creek; and 5, to be bound by the 
contract so soon as the stockholders of the 
company should accept the act of March 
6, 1847, and agree to prosecute, at the ear
liest convenience of the company, the con
struction of the road from Cumberland to 
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ing, the company desired and intended by 
the contract to enlarge that right, by ez
tending their river front. That such was 
their desire and intention, and such their 
understanding of the contract, plainlyap
~ars from the report of the committee, 
(made in pursuance of a stipulation con
tained in the contract,) recommending the 

acceptance of the act and ratification 
75 of the contract, *to the stockholders. 

Upon that recommendation the act 
was accepted and the contract ratified. 

It now only remains to be considered, 
whether the rights of Wheeling have been 
violated : 

Thirdly: As a stockholder. 
The ground on which she bases her claim 

to relief as a stockholder is, that the acts 
enjoined are unlawful; and therefore any 
stockholder of the company may have an 
injunction to restrain them. Some of these 
acts are said to be unlawful, without respect 
to their e:lfect on Wheeling as the terminus; 
and others, only because in contravention 
of the purposes of the law to seCure to her 
the benefits of the terminus. I have already 
disposed of the latter. The former only 
remain to be considered under this head. 

curity of the public, there are a vast quan
tity of duties imposed on the:company," &c. 
But even in that case, he said, "I only 
restrain them from carrying into ezecution 
that portion of it, (the agreemeutbetween 
the two companies,) which we call, for 
want of a better ezpression, irreparable 
injury; that is, the ez~nditure of money 
which it will be impossible, perhaps, ever 
to jl'et back again." 

The suit there was brought by 80me of 
the stockholders in behalf of themselves and 
the others. Winch v. The Birkenhead, &c .• 
Railway Co., 13 Id. 506, decided by Turner, 
V. C., was a similar case; and the right to 
relief by injunction was sustained on simi
lar grounds. There, too, the suit waa 
brought by one of the stockholders in be
half of himself and all the rest. Even in 
cases of this kind, relief by injunction haa 
been very cautiously administered; and 
has been denied to parties in consequence 
of their acquiescence in the illegal act of 
the company, or other peculiar circum
stances. Graham v. Birkenhead, &c., Co., 
6 Id. 132, decided by Lord Cottenham, and 
Ffooks v. The lAndon, &c., Co., 19 Eng. 
Law & Eq. R. 7, decided by Stuart, V. C., 
were cases of this class. Some of the 
observations of the court in those casea 
apply very forcibly to this; but I will not 
prolong my opinion by repeating them. 

As enumerated by the couusel for Wheel
ing, they are, 1. The construction of a 
pier in the bed of the river, with a rail way 
track upon it; 2. The contract with the 
Central Ohio Rail Road Company; 3. The 
transportation of freight and pasaengers to 77 
and from the state of Ohio by ferriage, &c. ; 
and 4. The loan to that company. The ap
pellants deny that they have violated, or 
intended to violate, the law in any of these 
respects. But I deem it unnecessary to 
enquire how far the appellants are impli
cated in these acts, or whether the said acts 

In this case there has been no perversion 
of the property or ~wers of the com
pany to a purpose wholly or mater
ially di:lferent from that which waa 

designed by the act of incorporation. The 
connection at Benwood seems to have been 
required by the interest of all the stock
holders, and was in direct furtherance of 
the design of their work to form a part of 
a great national thoroughfare. Every stock
holder, ezcept Wheeling, must ha"\"e been 
in favor of that connection; and Wheeling 
would doubtless have been 80, if her rela
tion to the subject had been only that of a 
stockholder. She has other interests to 
subaerve, which prompt her to endeavor to 
avail herself of her position as a stock
holder to arrest, by- injunction, ·the con
templated connection, though at the 
imminent risk of loss to all the other 
stockholders, as well as of great inconven
ience to a large portion of the traveling 
public. Under such circumstances, can she 
be entertained in a court of equity in her 
character of stockholder, merely because, 
in the manner of making the connection, 
the navigation of the Ohio river may be 
obstructed, the franchise of some nei,hbor
ing ferry owner may be interfered With, or 
the powers of the corporation may, in some 
other respect, be ezceeded or misu~. I 
think not. 

or any of them be in themselves unlawful 
or not; as I am decidedly of opinion that, 
even if they be 80, tpe claim of Wheeling 
as a stockholder to have them enjoined can
not be maintained. Undoubtedly there are 
cases in which a stockholder may be enti
tled to this mode of relief. Cases, for in
stance, in which the property or powers of 
the company are about to be perverted to a 
purpose wholly or materially di:lferent from 
that which was designed by the act of in
corporation. If a company incorporated to 
make a rail road should be about to make a 
canal; or, incorporated to make a road from 

A to B, should be about to make one 
76 from A to C. These *would be' plain 

and palpable violations of the charter, 
and would be restrained at the suit of a 
dissatisfied stockholder. 

The cases relied on by the counsel for 
Wheeling in support of her claim as a 
stockholder, seem to be of this kind. In 
Beman v. Ru:lford, 6 Eng. Law & Eq. R. 
106, one rail way company gave up the 
management of its line to another. Lord 
Cranworth, V. C., who decided the case, 
said, "In my opinion, that is delegating 
the functions Which the legislature has 
given them to other parties; which they 
have no possible right to do. For the se-

I am, therefore, for dismissing the ap
peal, as improvidently allowed, 80 far as it 
is from the order of the Circuit court in the 
proceeding for contempt; for reversing, 
with costs, the order of the judge in vaca
tion refusing to dissolve and continuing the 
injunction; and for disaolving the aaid 
injunction. 
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ALLEN, P., and SAMUELS, I., con
curred in the opinion of Moncure, 1. 

DANIEL and LEE, Is., concurred in the 
first, second and third questions considered 
by MONCURE, 1. But on the merits they 
diBSented. 

Decree reversed. 

-Bull" ala. y. Read" als. 
October Term. 18111, Richmond. 

.. c:~ Pnctb-Salt II)' ODe or More Per_ to 
Test VIIIIdIty of Ac:t.~A statute havinl" provided 
for a system of free schools In a particular dl .. 
mct in a county. and provided for commission
ers to establish and manawe the schools: some of 
the Inhabitants of the dlatrict may 1l1e a bill In 
behalf of themselves and the other Inhabitants 
uatnst the commissioners, to test the validity of 
the act, and the propriety of the proceedlup of 
the commissioners under It. 

3. s.--.s..~ C_atBllr.-Where a larl"enumber 
of persons are Interested In a common subject, 
and acts are done to the Injury of the common 
ri&'ht, the approval of the majority will neither ex· 
cuse the wronl" nor take away from the other 
parties their remedy by suit. 

J, Statat.es-Po_r of Lea'Watare to Dele!rate Aa
tIIerIty te A40pt..t-An act is passed providlnl" for 

the dlatrict shall. by a vote taken .for the purpose. 
approve it. A majority of the people of the dis· 
trict havinl" approved it by their vote. the act i8 a 
valid and Constitutionallaw.* 

4. S--LevyofTutoSapportDbtrktSdloola-Coa
IItIt1ItI-uty.-The act provides for the election of 
certain commissione1'll who are authorized to es· 
tablish schools in the district-and to levy taxes 
for their support. This iB constitutional. 

.. s.--AatllorltyofCoaalMloDen to Build ScIIooI-. 
-The commissioners belnl" authorized to estab
llah schools and levY taxes sulllcient to defray the 
exPenses thereof: they may bulld the necessary 
school·houses. and levY su.m.cient taxes to pay for 
them . 

6. ~s..e-A4V.a-TuIlPOllSlavu-Co ... tl
tatIo ..... ty of.-The act authorizes the commls· 
sioners to levY a capitation tax upon the white male 
inhabitants. and an ad valor"", tax upon the prop. 
erty of the district, sulllcient to raise the amount 
nece8B&ry to defray the expense 'of the schools. 
This provlslon i8 to be construed In accordance 
with the constitution: and the capitation tax 18 
properly levied upon the white male inhabitants 
above twenty-Gtle years of awe only ::and the ad 
lIalorma tax upon slaves 18 property levied upon 
slaves over twelve years of awe. and valued each 
at three hundred dollars. And the ratio of the 
capitation to the ad rlalorma tax may be I"reater 
than that preBCr1bed In the con8titution. Arti· 

cle '.126. 

*Thomas W. Bull and sizteen others, the establishment of a system of free schools In a 79 
particular district In a county: and It provides that 
itsball not be carried Into effect until the people of 

white male inhabitants of the first 
magisterial district in the county of Acco
mack, in behalf of themselves and the other 
inhabitants of said district, ezcept the de
fendants, applied to the judge of the Cir
cuit court of that county for an :injunction 
against the board of school commissioners 
of that magisterial district. In their bill 
they set out the provisions of an act of the 
general assembly of Virginia, passed the 
31st of March 1853, entitled, "An act to 
establish the fint magisterial district free 
school in the county of Accomack. II By 
the first section of his act it is provided, 
that that portion of Accomack county:,known 
by the name of the first magisterial dis
trict, shall form a district distinct from the 
other portions of the county. By the second 
section, the County court of said county is 
directed to order a vote to be taken in said 
district for or against the establishment of 
a separate free school system within and 
for that district; and the court is directed 
to appoint a day not exceeding Biz months 
after the passage of the act, and a sui table 
place within the district for holding said 
election. The third section provides that 
commissioners of election shall certify the 
result of the election to the court within ten 
days from the time of holding the same. 

tQ; "7 PnctIce-5alt II)' ODe or Mon Per_ 
to Ted tM V .... 1ty of. Statate.-For the proposition 
laid down In the principal case that, one of the 
Inhabltants of the district may 1lle a bill In behalf 
of himself and the other Inhabitants &I"aIust com· 
misBI.oners. to test the valtdltY of the act and the 
propriety of the proceediup under It, the prinCipal 
ca.~ Is cited and followed In the followiDl" cases: 
JIkClUDl" v. Livesay, 7 W. Va. I11III: Corrothers v. 
Board of Education. UI W. Va. MIl: Christie v. Malden, 
II W. Va. 1170: Williams v. County Court. 18 W. Va. 
500: City of Richmond v. Crenshaw. 78 Va. 1140: 
Boperv.McWhorter.7'7Va.118: Blantonv.Southern. 
etc.. Co., 7'7 Va. 817: Shen. VaI.R.Co.v.Supervisorsof 
Clarke Co .. 78 Va.1l78: Buffalo v. Town of Pocahontas. 
86 Va. 25, 7 S. E. Rep. 188: Lyuchburl" '" R. st. By. 
Co. v. Dameron. 11& Va. IIt8, lI8 S. E. ReP. 9111: Redd 
y_ Supervisors of Henry Co .• It Gratt. 888: Eyre v. 
Jacob. "Gratt. 414: JohD80D v. Drummond. 80 Gratt. 
as: DoUlass v. Town of Harrisville. II W. Va. 188: 
Kuhn v. Board of Educatiou of Wellsbura-•• W. 
\'a, 811. See. In accord. Osburn v. Staley. 1\ W. Va. 
86: Doonan v. Board of Education. II W. Va. 1C8: C. 
'" O. R. Co. v. Miller. 111 W. Va. 408: Perkln8 v. Se",
fried. 11'1' Va. 4H ... S. E. Rep. 84: Coffman v. Sanpton. 
21 Gratt.18I. and fIOU. See a"enerallY. monol"raphtc 
Mh on "Injunctions." 

tsc.a.tes-Power of the Leal.aatare to Dele!rate All
tMrIt)-.. AdtIpt.-Upon the proposltiou that the 
lec1s1ature has the power to delepte to the voters 
of any particular district or county the power to 
adopt the statute. the principal case Is cited and ap
proved in the followinll' cases: B. '" 0. R. Co. v. 
CcMmty of Je1fersou. III Fed. Rep. 108: fIOU to Prison 
Assoctatlon v. Asbby, II Va. Law ReI". 1108: Kuhn v. 
Board of Education •• W. Va. 4IlII: Neale v. County 

Court, 48 W. Va. 88, 117 S. E. Rep. 873: Savawe v. Com .• 
84 Va. 821. II S. E. ReP. &ell: EJI) JHJrte Bassltt. 110 Va. 
•• 111 S. E. Rep. 4118: Lanl"horne v. Robinson. 80 
Gratt. eeII: Gilkeson v. Frederick Justices 18 Gratt. 
II8f. and fIOU. See. In accord. Goddln v. Crump, S 
Lefl"h 120: City of Richmond v. R. '" D. R. Co .. II 
Gratt. &Of. 
~ee for the statute the statement of the case. 
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The fourth section declares that if three-, the board should have levied a capitation 
fifths of the voters be in favor of adopting tax on all white male inhabitants of the 
a separate free school system within and district, of whatever age, instead of restrict
for said district, the said court shall have ing it to those above the age of twenty-one 
the fact entered to the minutes of their years. That the mode of levying the tall: 
proceedings: And this section also provides on slaves, in confining it to those above the 
for three commissioners. These commis- age of twelve years, and fixing the value of 
sioners are constituted a corporation under all above that age at three hundred dollars, 
the name and style of "The Board of school was in violation of the act of assembly: 
commissioners for the first magisterial dis- And that the act itself was unconstitutional 
trict free school in Accomack county;" and void, in providing that it should be 
with power to sue and be sued, and to "take submitted to the vote of the people of the 
and hold, to them and their successors in district for ratification. 
office, any property which may be given, The defendants to the bill were the three 

granted, bequeathed or devised to commissioners and the superintendent who 
them, or which they ma~ ·purchase, filed their answer, and put in issu~ the 
to an amount ~~t exceeding. t,!enty- several questions raised by the plaintiffs. 

five thous~nd dollars. .The commlsslone~s And the cause coming on to be heard on 
are authorized to estabhsh, if they deem .It the 24th day of January 1855, the injunction 
n~ce~sar.v, more than one school for. said which had been granted was diasolved and 
district! at such place or places therelD as the bill dismissed. Wbereupon the plain
they think best, adapted to the wants and tiffs applied to this court for an appeal 
conven.ience of ~he schol!lt'S in said district. which WILS allowed. ' 
The mnth secbon prOVides for the boards 

80 

holding annual meetings to "ascertain the Patton, for the appellants: 
amount necessary to defray the ell:pense of 
the school or schools for said district;" and 
declares, that • 'the said board shall levy 

1st. To show that the mode of proceeding 
by bill in equity was proper, referred to 
Calvert on Parties 35, 17 Law Libr.; Story's 
Equ. Pl. f 114, 115, a, b; Bromley v. Smith, 
2 Cond. Eng. Ch. R. 5; Milligan v. 
Mitchell, 3 Mylne & Craig 72, 84; Goddin 
v. Crump, 8 Leigh 120; Osborn v. Bank 
U. S., 9 Wheat. R. 738; Bonaparte v. Cam

a capitation tax upon the white male inhab
itants. and an ad valorem tax upon the 
property of said district sufficient to raise 
the necessary amount: prodded such 
amount be not leas than two hundred and 
fifty dollars per annum." There is a pro
vision for the appointment of a superintend
ent, who is to be the treasurer and clerk of 82 
the board; and he is to collect the tall:es 
assessed by the board, with the powers of 
sheriffs in the collection of county and 
state taxes. And another section provides 
for abolishing the system by a maJority of 

den & Amboy R. R. Co., Baldwin's R. 
*205, 218; Gardner v. Village of New
burgh, 2 John. Ch. R. 162; Belknap 

v. Belknap, Id. 463. 
2d. To show that this act was to be con

strued as a private act, he referred to 7 
Dodd's Bac. Abr. title Statute, letter F, p. 
444; Dwarris on Statutes, p. 629, 9 Law 
Libr. And to show that a private statute 
was not to be liberally construed, he referred 
to Threadneedle v. Lyman, 2 Mod. R. 57. 
And that when a law is plain and unam
biguous, there is no room.for construction, 
but it is to be understood according to its 
terms, he referred to United States v. 
Fisher, 2 Cranch's R. 358, 386, 390, 399; 
Lofft's R. 438; Dwarris on Statutes, 711, 
748, 750, 9 Law Libr.; Rex v. Croke, Cowp. 
R. 26; Jones v. Smart, 1 T. R. 52-

the votes taken as therein provided. 
The vote having been taken according to 

the directions of the act, the system was 
adopted by a "ote of one hundred and sev
enty-two to twenty-five; and subsequently, 
Richard P. Read, Augustus J. F. Kellam 
and James R. Garrison, were elected com
missioners. These commissioners organ
ized by appointing Obed P. Twiford super
intendent. They then determined on the 
number and fill:ed the location of the school
houses, fizing the number at eight; and 
they proceeded to let out to the lowest 
bidder the contracts for building the houses; 
the aggregate cost of the eight amounting 
to three thousand seven hundred and ninety
seven dollars and ten cents. At another 
meeting, in March 1854, they proceeded to 
assess the tall: for that year, laying a capi
tation tax on white males above twenty

81 
one years old, at five dollars; 
"slaves over twelve years valued at 
three hundred dollars, tall: on land, 

slaves and personal property, at fifty cents 
on the hundred dollars; the whole assess
ment amounting to about six thousand five 
hundred and twenty-five dollars. 
Th~ plaintiffs in their bill insist that the 

board had no authority, under the act of 
assembly, to build school-houses, or to raise 
funds, by taxation, for that purpose. That 

48 

3d. He insisted that though the act, Sess. 
Acts 1852-3, p. 232, provides for schools, 
and authorizes a levy for the amount of the 
annual ell:penses of the school, it does not 
authorize a levy for building school-houses ; 
and the language is inconsistent with and 
inapplicable to that object. The word. 
school refers to pupils, not the house in 
which they are taught. And he referred to 
many acts of the general assembly estab
lishing such schools, in all of which, ell:cept 
those relating to the county of Accomack, 
the authority to build or purchase school
houses was ell:pressly given. He referred 
to Priestman v. The United States, 4 Da11. 
R. 30, note 1; Moser v. Newman & Boole, 
19 Eng. C. L. R. 165; and he insisted that 
if the general assembly intended to give 
this power, quod voluit non dixit. 
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4th. That the act did not authorize the 
omisaion of all the white males under 
twenty-one years old, from the capitation 
ta%; nor the omission of slaves under 
twelve, or the fixing the price of every slave 
o,,-er twelve at three hundred dollars, in 
laying an ad valorem tall: upon ~rsonal 
property. That when the act saId white 

males, it included all of them, and 
83 "when it authorized an ad valorem 

tall: upon personal property, it meant 
all of it. That the hoard had no authority 
to adapt the act to the provisions of the 
constitution; the board being but a creature 
of the act and deriving all its authority 
from it. That if the legislature could not 
confer the power as given, then it was a 
void power. That the board derived no 
power from the constitution but from the 
law; and the law conferring on them an 
unconstitutional power, it is void and illegal; 
and the board could not execute it upon the 
doctrine of cy P.ries. Christy v. MInor, 4 
Munf. 431; W1lson v. Bell, 7 Leigh 22; 
Nalle v. Fenwick, 4 Rand. 585; Allen v. 
Smith, 1 Leigh 231; Chapman v. Bennett, 
2 Leigh 329; .Jesse v. Preston, 5 Gratt. 
120. And in fact the relative amount of 
the capitation tall: and the tall: upon prop
erty, was not that fixed in the constitution; 
but to make it conform to that rule the cap
itation tax should have been thirty-six cents 
instead of five dollars. 

5th. That the law was unconstitutional 
and void, because the general assemblv, 
instead of exercising the legislative power 
exclusively vested in it by the constitution, 
and enacting the law, referred it to a vote 
of the people, and made its enstence as a 
law to depend upon the vote of the people. 
He admitted that there had been a number of 
statutes similar in this respect to this act, 
but said the subject had not been consid
ered. But the evil had now gone to such 
an extent as to have attracted attention to 
it. and the most serious consequences might 
arise if the system was not arrested. Upon 
the question of the constitutionality of the 
act, he referred to Price v. Foster, 4 Har
ring. R. 479; Parker v. Commonwealth, 6 
Barr Pa. R. !HI; Bradley v. Ball:ter, 1 
Amer. Law Reg. for August 1853, p. 658, 
15 Barb. Sup. C't R. 122; Thom v. Thamer, 
Jd. 112; Barto v. Himrod &: als., 6 Monthly 

La 1'1' Rep. for 1853, N. S. 238; People 
84 v. Collins, It Amer. Law Reg. 1854, 

p. 591. And further, that the act was 
unconstitutional because it gave the power 
of taxation to these commissioners. That 
though the courts had sustained the power 
of the County courts to levy taxes, this was 
on the ground of immemorial usage; a 
ground which could not be invoked for such 
boards as this. And the constitution hav
ing reqnired the legislature to levy a tax for 
schools, it could not confer that power on a 
part of the people. 

Lyons, for the appellees, j'nsisted: 

1st. That the act is to be expounded rea
&OIlably, and with a view to the end to be 
accomplished; and the real intention when 

ascertained, is to be carried out, though 
against the letter of the statute. Dwarris 
on Statutes, p. 688, 9 Law Libr, Nor is 
the intent to be ascertained from a par
ticular expression, but from the whole act. 
Id. 703; Cooper v. Telfair, 4 Dall. R. !4; 
Pennington v. Coze, 2 Cranch's R. 33; 
United States v. Fisher, 2 Id. 358; Fletcher 
v. Peck, 6 Id. ffl. 

The language of the Code, p. 376, is that 
they shall provide school-houses; and this 
may be done by building as well as buying. 
By the act under consideration the commis
sioners have authority to receive and to 
purchase property, to establish schools, to 
visit schools, &:c. A school is defined to be 
a place where any language or, science is 
taught, or a place for all kinds of educa
tion. And as a school cannot exist without 
a local habitation, when the commiaaioners 
are authorized to establish schools, and to 
levy for the expenses attending them, the 
term must be held to embrace the prepara
tion of a suitable building, as well as the 
appointment of a teacher, and the regula
tion of the institution. 

24. That the act did not intend to embrace 
all the white males in the capitation tu 

because it would be impoaaible to as: 
85 certain them at anyone moment; *and 

the omission of one would be as much 
a violation of the law as the omission of all 
under the age of twenty-one years. The 
constitution provides for the levy of a tax 
for education purposes, upon white males 
over the age of twenty-one years, and the 
act should be construed with reference to 
this constitutiopal provision, and as not 
intended to conflict with it. 

3d. That as slaves under twelve years old 
are exempted from tazation by the consti
tution, it was proper to exempt them in this 
case. So as the constitution had fixed the 
value of slaves who are to be taxed, it was 
proper for these commi .. ioners to adopt that 
valuation. Indeed. it was neceaaary for 
them to do so, as they had no authority to 
appoint a person to value them; and their 
aaaeaament of the tax was necessarily baaed 
upon. the valuations of property made by the 
state officers. And as to the relative 
amount of the capitation tall: and the levy 
upon property, the act left that to the dis
cretion of the commissioners. 

4th. That the question as to the constitu
tionality of the law made by the appellants 
did not arise in this case. That there wa; 
nothing in this act which was not done 
every day in the creation of corporations 
for useful or private purposes. The act was 
passed by the general assembly, and became 
a law, by its terms, from its passage. The 
people were not authorized to say whether 
it should be a law; but whether, it being a 
law, they would accept its provisions made 
solely for their benefit. What the people 
were to do, was precisely what is to be done 
by those interested in every case of a char
ter of incorporation granted by the general 
aaaembly. That to hold that this act is 
unconstitutional, would be to condemn and 
overturn a large D1aaa of our legislation; 

V R, 13 Gratt-4 49 
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legiBlation which had been most consider
ately entered upon, as was to be seen by the 
provisions in the Code of 1849; and to de

stroy our whole system of free IIChools. 
The counsel *then reviewed the cases 
cited on this question by the counsel 

86 

for the appellants, and insisted that they 
either related to laws essentially unlike the 
one before the court. or enunciated princi
ples inconsistent with the settled doctrines 
of this court. And as to conferring the 
power of taxation on the commi .. ioners, he 
referred to the Fairfax Justices, 5 Call139; 
Goddin v. Crump, 8 Leigh 120; Harrison 
Justices v. Holland, 3 Gratt. 247. 

LEE, J. The mode of suing in this case 
and the jurisdiction of the court have both 
been called in question but as I think upon 
insufficient grounds. The act in question 
is one nece8llllrily affecting all the inhab
itants of the district named who in respect 

whole mischief and secure the rights of all 
both for the present and the future: and 
its jurisdiction in such cases would seem t~ 
be well defined and fully sustained by au
thority. Mit. Pl. 89, et seq. 117; Sto. 
Eq. Jur. I 33, I 437; Hughes v. Trustees of 
Modem College, 1 Ves. R. 188; Shand v. 
Aberdeen Canal Company, 2 Dow. Par. R. 
519; Agar v. Regent's Canal Company .. 
Coop. Eq. R. 77; Gardner v. Trustees of 
Newburgh, 2 John. Ch. R. 162; Belknap v. 
Belknap, Ibid. 463; Osborn v. U. S. Bank .. 
9 Wheat. R. 738; Charles River Bridge v. 
Warren Bridge, 6 Pick. R. 376; Crenshaw 
v. Slate River Company, 6 Rand. 245; 
GOOdin v. Crump, 8 Leigh 120. 

These difficulties being overcome, we are 
brought to the merits in the front rank of 
which stands the question raised as to the 
validity and legal operation of the act of 
assembly in question. This has been denied 
upon two grounds: First: because the leg
islature has no power under the constitution 
to make the operation of a law depend upon 

the result of a vote of the people 
*or a portion of them. Second: be
cause it cannot delegate the power of 

of persons or property were liable to taxa
tion under its provisions; and as they were 
many in number but had a common inter
est, it was allowable according to settled 88 
practice, for some to file a bill on behalf 
of themselves and the other inhabitants 
similarly situated seeking any relief to 
which they might all in common be justly 
entitled, although their individual interests 
might be several and distinct. Calvert on 
Parties 28; Cockburn v. Thompson, 16 Ves. 
R. 321; Chancey v. May, Pr. In Chy. 592; 
Attorney General v. Reelis, 2 Sim . .t: Stu. 
67, 1 Cond. Eng. Ch. R. 348; Gray v. 
Chaplin, 2 Sim. &: Stu. 267, Id. 451; Black
man v. The Warden and Society of Sutton 
Coldfield, 1 Chy. Cas. 269; Mit. Pl. 137; 
Milligan v. Mitchell, 3 Mylne &: Craig 72, 
14 Eng. Ch. R. 72. And it would seem 
where a large number of persons are thus 
interested in a common subject and acts be 
done to the injury of the common right, the 
approval of the majority will neither excuse 
the wrong nor take away from the other 
parties their remedy by suit. Bromley v. 
Smith, 1 Sim. R. 8,2 Cond. Eng. Ch. 5. 
See also Sto. Eq. PI. I 107, 112, 114, 

120; Taylor v. Salmon, 4 Mylne 
*&: Craig 134, 18 Eng. Ch. R. 133, 
opinion of Lord Cottenham; Wall
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worth v. Holt, Id. 619; 1 Dan. Ch. Pr. 'lHl, 
et seq. 

taxation to a board such as that created by 
the act for the purpose specified. 

There is certainly no expre.. inhibition 
in the constitution upon the provisional 
mode of legislation adopted in this case. 
The fourth article contains various restric
tions and qualifications of the legislative 
power, and prellCribes certain rules which 
the general assembly is required to observe 
in the exercise of its appropriate functiona 
and the enactment of laws, but there ia 
nothing which directly forbids the legisla
ture to make the operation of an act de
pendent upon a vote of the people thereafter 
to be taken or other future contin~ency. 
The objection however is that it is Incon
sistent with the representative tninciple 
and the theory of our government, In trans
ferring the power and duty of making the 
law directly to the ~le or a portion of 
them, and thus relievlDg the representative 
body of their proper duty and just respon
sibilitl' 

It wll1 not be questioned that it is entirely 
competent for the legislature to provide for 
taking a vote of the people or of any por
tion of them upon a measure directly 
affecting them, and if a given number be 
found in favor of its adoption to enact a 
law thereupon carrying it into effect. And 
there would seem to be but little difference 
in substance in a reversal of the proceaa 
by first enacting the law in all its parts but 
providing that its operation is to be sus
pended until it be allCertained that the re
quisite number of the people to be affected 
by it were in favor of its adoption. In 
regard to many measures especiall1 those 
of a local character. it might be eminently 
just and proper that before they should be 
actually enforced the wishes of a majority 
or some other proportion of those who are 
to bear the burdens and reap the benefits, 

Nor is the jurisdiction of the court of 
equity in such a case more difficult to be 
maintained. It may be that for each act 
of the board of commissioners affecting the 
inhabitants of the district, every one who 
is aggrieved might have a remedy at law 
of some sort, more or less effectual, but 
the remedy in equity would be far more 
perfect adequate and complete, and as the 
acts of the commissioners would be in their 
nature continuing and to be renewed from 
time to time, to restrict the parties to their 
legal remedies would be to consign them to 
interminable litigation and involve endless 
multiplicity of suits. Hence the court of 
chancery will interpose by its injunction to 
prevent the threatened wrong and provide 
a remedy which shall at once reach the 89 

if any, should be allCertained in some 
*reliable form. And it would be upon 
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some occaalons a great saving of val
uable time especially under a system of 
biennial sessions of the legislature, if the 
order may be inverted and the act be first 
framed and submitted to the forms of en
actment and the question as to its accept
ance be subsequently determined upon by 
those interested. 

It will be conceded that the legislature 
may provide that an act shall not take 
effect until some future day named or until 
the happening of some particular event or 
in 80me contingency thereafter to arise 

the state to works of internal improvement 
when a certain amount shall be raised by 
private subscriptions, are of this character. 
The several acts authorizing the Baltimore 
and Ohio rail road company to construct 
their road through the territory of Virginia. 
contain the same feature. Such was the 
character of the act of March 3, 1835, which 
authorizcc1 the County courts to dispense 
with the first and second sections of the act 
in their respective counties and reinstate 
the road law of 1819. Such also was the 
act of February 3, 1846, accepting the county 
of Alexandria upon its retrocession. In
stances of the same kind might be multi
plied indefinitely. 

or upon the performance of some specified 
condition. The exigencies of the govern
ment may frequently require laws of this 
character and to deny to the legislature 
the right 80 to fame them would be unduly 
to qualify and impair the powers plainly 
and neceeaarily conferred. Accordingl.r we 
find this a familiar feature in the legtsla- 91 
tion both of the national and state govern
menta. The constitution of the United 
States was submitted by resolution of the 
convention, to congreaa and to the dele
gates of the different states in convention 
assembled, for their assent and ratification, 
with a further resolution declaring it to be 
the opinion of the convention that the 
proper steps should be taken to execute the 
constitution as soon as it should be ratified 

Now if the legislature may make the oper
ation of its act depend on some contingency 
thereafter to happen, or may prescribe 

conditions, it must be for them 
·to judge in what contingency or upon 
what condition tbe act shall take 

effect. They must have the power to pre
scribe any tbey may think proper; and if 
the condition be that a vote of approval 
sball first be given by the people affected 
by the proposed measure, it is difficult to 
see why it may not be as good and valid as 
any other condition whatever. There can 
be no inherent vice in tbe nature of such 
a condition wbich shall serve to defeat the 
act when it would be legal and effectual if 
made to depend upon some otber event. 
To say in such a case that the act is made 
by the voters and not by the legislature is 
to disregard all proper distinctions and in
volves an utter confusion of ideas upon this 
subject. Wherever the contingency upon 
which a law is to take effect depends upon 
the action of third persons, it might be said 
with equal trutb .that the law was enacted 
by those persons instead of the legislature. 
But tbere is a plain distinction between the 
act to be done by the voters and the legis
lative function. They have no power to alter 
or amend the act or SUbstitute something 
else in its place. When it passed the as
sembly with the forms and in the mode 
prescribed by tbe constitution, the legisla
tive function was exhausted although by 
its terms it required a vote of approval by 
the people interested before it went into 
operation. But wben that vote was given 
and the result ascertained in the mode pre
scribed, the act became as. operative and 
effectual as if it had simply fixed upon that 
day for its commencement. That its opera
tion sbould depend upon the result of the 
vote is as much a part of the legislative 
will als any other of its provisions, and 
there can be no difference in principle de
pending on the nature of the event or con
tingency upon which the act is to take effect 
though the differences in kind and degree 
may be without end. 

by nine of the states. By the ordinance of 
the 13th of luly 17f1l erecting the territory 
northwest of the Obio the governor and 
judges were to adopt and publish such laws 
of the original states as were neceaaary 
and best suited to tbe circumstances of the 
district which were to be in force until tbe 
organUa. tion of the general assembly therein 
unless disapproved by congress. The va
lidity and effect of this provision was 
affirmed both in the Supreme court and in 
the Court of errors of New York in a case 
involving the right of the government of 

the territory of Michigan, which was 
90 erected in 1805 out of part of *the 

northwest territory with a government 
similar in all respects to that established 
by the ordinance of lW, to incorporate a 
banking company. Bank of Michigan v. 
Williams, 5 Wend. R. 478; S. C. in error, 
7 Wend. R. 539. The noninter course acts 
of March I, 1809, May I, 1810, and May 2, 
1811, were expressly made to depend upon 
the coune that might be adopted by Eng
land and France with regard to the edicts 
promulged by them, to be made known by 
proclamation of the president. And the 
principle of this mode of legislation was 
sustained by the Supreme court. Brig 
Aurora v. United States, 7 Cranch's R. 382. 
See another illustration, Gray v. State of 
Delaware, 2 Harring. R. 76. Nothing is 
more common than for an act of assembly 
to be made to commence upon a future day. 
The Code of 1849 is an instance of the kind. That there can be nothing in the 

contingency of a ·vote of approval of 
an act by the people which shall serve 

of itself to nUllify and defeat it is well at
tested by the numerous instances to be found 
in the legislation both of the general and 
state governments in which that feature is 

AU acta of incorporation are in effect acts 92 
to take effect upon a future event, the ac
ceptance of the corporators; for without 
their consent the corporate body cannot be 
created. 3 Kent's Com. 277. The various 
acta making subscriptions on the part of 
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presented. By the act of assembly of the vania, an election by qualified voters of two 
3d of February 1846 before referred to, pro- certain townships was directed to be held in 
vision was made for the reannexation of order to determine whether one of the two 
the county of Alexandria to this state "80 which had been created out of part of the 
BOOn as congress should by law recede to other should be continued or annulled, the 
the commonwealth of Virginia the said question to be determined by a majority of 
county of Alexandria." By the act of con- the votes polled. An election waa held and 
greaa of the 9th of July 1840 provision ia a majority of the votes waa given against 
made for submitting the question of retro- the continuance of the new township. 
cession to a vote of the qualified electors of This act was held to be conatitutional. 
the county: and it was enacted that if a Commonwealth v. Judges of Quarter Ses
majority should be against accepting the sions. 8 Barr Pa. R. 391. So a law estab
provisions of the act, it ahould be void and Iishing a new county which was to be 
of no effect; but if a majority should be in submitted to the vote of those on whom the 
favor of accepting, it was to be in full burdens were to fall was decided to be 
force. And in that event it was made the 94 not unconstitutional. State *of Mis-
duty of the president to inform the governor souri v. Scott, 17 Miaaouri R. (2 Ben-
of Virginia of the reault of the election and nett) 521. So an act concerning the removal 
that the act was consequently in force. of the seat of justice of Delaware county, 
The constitutionality of neither of these which provided that the question of the re
laws has 80 far as I am informed ever been moval should first be aubmitted to a vote of 
questioned; and indeed the case of Mc- the qualified electors and if a majority 
Laughlin v. The Bank of Potomac, 7 Gratt. sbould be found in ita favor, the commis-
68, must have proceeded upon the conces- sioners should designate the location for the 
sum, that both were conatitutional. By the new public buildings and proceed to erect 
schedule attached to the constitution of them, was held to be valid and constitu-
1830, the genr-ral assembly was to provide tional. Commonwealth ex rei., Lyons v. 
by law for submitting the same to the Painter, 10 Barr Pa. R. 214. So an act of the 
voters the-reby qualified for their ratifica- legislature of Kentucky which authorized 
tion or rejection and for organiZing the the mayor and council of the city of Louis
government under it in case it should be ville with the consent and approbation of 
ratified. And by the act of February 12, a majority of the qualified voters of the 
1830, provision is made both for a vote of city expressed by a vote at a regular election 
the people and for the organization of the of city officers and upon a regular submis
government and the election of senators and sion of the question after due notice, to 
delegates under the amended constitlltion subscribe for stock in the Louisville and 
in case the same should be 80 ratified. By Frankfort rail road company, was sua
the constitution of 1851 a similar provision tained. Talbot v. Dent, 9 B. Mon. R. 526. 
is made for SUbmitting the same to the In Steward v. Jefferson, 3 Harring. R. 335, 
people for their ratification or rejection, a law authorizing taxation for the purposes 

and in the event of ratification, of free schools by the determination and 
93 *for the election 'of officers under the vote of a majority of the voters of a school 

new constitution and the organization district was decided to be constitutional. 
of the government. The general provision A similar law was sustained in Maryland. 
in the Code of 1849 (ch. 82) for free school a Burgeaa v. Pue, 2 Gill's R. 11. The case 
is upon the principle complained of here. of Bridgport v. Housatonic Rail Road, 15 
It authorizes a vote to be taken in any Conn. R. 475, was upon a similar principle 
county upon the petition of one-fourth of and the act in question was maintained to 
those entitled to vote in the election of be valid. In Slack v. MaYsville and Lex
delegates, by order ofthe County court, and ington Rail Road Com,Pany, 13 B. Mon. R. 
if two·thirds of the votes be in favor of I, the power of the leglslature of Kentucky 
adopting a free school system, it prescribes to impose local taxation for local purposes 
the measures to be taken for carrying the and its right to employ the agency of County 
same into effect. Code of Virginia, ch. 82, courts, trustees of towns, and other bodies 
12, et seq. p. 376, 377. The provision for created for the purpose, are fully main
subscriptions on behalf of a county to a tained; and it was held to be no objection 
work of internal improvement, is upon a to the mode of exercising it that it was 
similar principle. It authorizes a vote of referred to the vote of a majority of those 
the freeholders of the county to be taken to be affected by it. Accordingly the pro
by order of the County court, and if 'three- vision of the act incorporating the com
fourths are found in favor 'of the subscrip- pany which made it the duty of the mayors 
tion, provides for making the same and the and councils of the cities of Maysville 
means of paying the quotas. Code, ch. 62, 95 and Lexington and *of the County 
I 38, 40, 42, p. 324, 325. These general pro- courts in certain counties to ascertain 
visions but adopted the principle of submit- the sense of a majority of the CJ.ualified 
ting the subject to a vote of the people from voters within their respective limlts, and 
numerous special acts which had passed if a majority should be in favor of sub
from time to time for particular counties and scriptions to the Mock, to make the same 
districts and particular works of improve- and to levy or borrow money to raise the 
ment. And this principle has been adopted necessary amounts was held to be within 
and sustained in other states. Thus the legitimate powers of the legislature. 
by an act of the legislature of Pennsyl- I And in a case which went before the Su-
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preme court of New York. the very question 
was decided in the most imposing form. 
The act of that state of March 26, 1849, 
known as the "free school law" provided 
(f 10) that the electors should determine by 
ballot at the annual election whether the 
act shonld or should not become a law. By 
section 14 it was provided thatif a majority 
shonld be found against it, the act should be 
null and void; but if the majority should be 

the state of Pennsylvania. and the case 
was decided in the same way as in the Del
aware case, and upon very similar reason
ing. And yet it will be seen that Judge 
Bell who delivered the opinion of the ma
jority of the court (two of the judges dis
senting) fully sustains the constitutionality 
of the school law of 1836, one of the provi
sions of which was that elections should 
be held at stated periods within each dis
trict at which -the question of establishing for the law, the act should become a law and 

take e:ffect on a day specified. It was ob
jected that the effect of the act was to fJ1 
transfer the power of enacting laws from 
the legislature to the electors at the ballbt 
box. The court however distinguished be
tween the aercise of legislative power in 
framing and enacting a statJtte which is to 
become a law, and the exercise of another 
altogether different and foreign but subor
dinate power in producing the event or re
sult upon which such enactment is to take 
effect; and held the act in question to be 
valid and constitutional. Johnson v. Rich, 

common schools should be decided by 
the *qualified voters of the district. 
If a majority should be "for schools" 

the directors were to go on and establish 
them according to the provisions of the act: 
but if the majority should be "for no 
schools," the system was not to go into 
operation for a certain period. And if 
after a district had accepted the system a 
majority of the voters should be against its 
continuance (to determine which elections 
were to be held) it was to be suspended till 
a majority should otherwise decide. Like 
Chief Justice Booth in the Delaware case. 
he distinguishes between such a law and 
the excise law of which he was treating and 
which he regarded as but a transfer to the 
people at the polls of the power to enact a 
penal statute under which the citizen might 
be indicted and punished. The authority 
of this case even on the question which it 
decides, is however much shaken by the 
subsequent cases of the Commonwealth v. 
The Judges of Quarter Sessions and the 
Commonwealth v. Painter (above cited), 
although it may not have been directly and 
in terms overruled. In these cases the court 
has plainly receded from the ground at
tempted to be maintained in Parker v. Com
monwealth. and both are strong authorities 
in support of the validity of the act in 
question here. 

9 Barb. R. 680. Other cases will be found 
to the same effect or asserting a similar 
principle in several of the states. 

I am aware there are cases to be found 
in the reported decisions in some' of the 
states in which the contrary doctrine has 
been maintained. Several have been cited 
by the counsel for the appellants. One of 
these is the case of Rice v. Foster. 4 Bar
ring. R. 479. This appears to be a leading 
case as it is cited in all the other cases 
which I have seen in which the decisions 

96 
have accorded with it, and the line of 
argument *adopted in it seems to be 
very much the same as that which led 

to the conclusion in the subsequent cases. 
The act in question provided for taking a 
vote of the citizens of the several counties 
upon the question of licensing the sale of 
intoxicating liquors: and if there should be 
a majority of votes for "no license" it was 
declared to be unlawful for any person to 
retail intoxicating liquors within any 
county which had given such majority, and 
the retailing such liquors was declared to 
be a nuisance. The court held the act null 
and void because it was a delegation of 
legislative power to the people which it was 
said the legislature had no power to make. 
Bat it will be observed that the court care
fully distingUish this case from Steward v. 
Jefferson (above cited) in which it was held 
that the legislature might properly leave it to 
a majori ty of the school voters to say whether 

The doctrine of Rice v. Foster appears to 
have been applied to laws concerning free 
schools in two cases in New York. They are 
Thome v. Cramer. 15 Barb. R. 112, and 
Bradley v. Baxter, Ibid. 122. I will not stop 
to distinguish the law in question in those 
cases from our act, because whatever re
spect may be due them, I yet think in point 
of authority they are far outweighed by the 
cases establishing a different doctrine. 
The reasoning of the judges tends rather 
to demonstrate the inexpediency of this 
provisional legislation than its unconsti
tutionality, and to my mind it is far less 

a tax should be laid for the etablishment of 98 
free schools. This case was approved, but 

cogent and convincing as to the latter 
than that which prevailed *in John
son v. Rich, in which the same law 

the distinction in principle between it and 
Rice v. Foster, has eluded my perception, 
though the court in the latter case seem to 
think it very apparent. However this may 
he the utmost ingenuity will fail to distin
guish it from the case in judgment and the 
authority of the decision in the one case and 
of the opinion of the court approving it in 
the other, may both be cited here in support 
of the argument. 

The case of Parker v. Commonwealth, 6 
Barr Pa. R. 5lY1. was upon a similar law of 

was sustained by the same court although 
with a different bench of judges. 

As to the wisdom and expediency of this 
kind of legislation, this is not the place to 
express an opinion. To say that it is liable 
to be abused is but to affirm what is equally 
true of every mode of legislation. Whilst 
there may be occasions on which it may be 
adopted with advantage to the public inter
est, it may also be resorted to upon others 
to enable the representative to escape from 
his just responsibilities. Yet however pro-
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fouJ;l41y imprened the judicial mind may 
be in any given instance with its impro
priety and inexpediency, it will not do to 
say that for that cause the law may be set 
aside. This would but be for the judiciary 
to set itself up ali a revisory body upon the 
acts of the general assembly and would be 
a plain usurpation upon the powers con
ferred up'on that body. Unlike a question 
of constitutionality proper which must de
pend upon :fi.J:ed principles, this would fluc
tuate with the varying views of different 
minds. What one judge might deem moat 
unwise and dangerous another might think 
highly proper and beneficial. ' How great 
soever the evil maT be the security af8.inst 
it must be sought In the wisdom and Integ
rity of the legislative body or failing these, 
the corrective will be found in the virtue 
and intelligence of the people. 

The second ground of objection to the 
act is equally unsustainable. The mazim 
potestas delegata non potest delegari how
ever true in the abstract can have .no a~li
cation here. The authority of the legisla
ture to delegate to other bodies the power of 
tazation for certain purposes can no longer 
be considered an open question. As early as 
in the time of Judge Pendleton this court 
decided that the power of laying levies for 

county purposes might well be con-
99 ferred upon the ·county courts. Case 

of the Fairfax County Levy •. 5 Call 
139.· So the constitutionality of the act of 
the 13th February 1833 authorizing the com
mon council of the city of Richmond to 
subscribe to the stock of the James river 
and Kanawha company and to levy tazes 
to provide fer the subscription was main
tained. Goddin v. Crump, 8 Leigh 120. 
Judge Brooke who dissented from the opin
ion of the majority of the court in that 
case, agreed however that the legislature 
might delegate its power to local authorities 
for local purposes: and this doctrine was 
again affirmed in the case of:the Harrison 
Justices v. Holland, 3 Gratt. 247, and re
cei yes support from 'decisions elsewhere. 
Burgess v. Pue, 2 Gill R. 11; Livingston 
v. Mayor of New York, 8 Wend. R. 85; 
Thomas v. Leland, 24 Wend. R. 65; Lock
hart v. Harrington, 1 Hawks' R. 408; Chea
ney v. Hooser, 9 B. Mon. R. 330; Nichol 
v. Mayor, clc., of Nashville, 9 Humph. 
R. 252; Slack v. Lexington and Maysville 
R. C. 13 B. Mon. R.I. And it may now be 
regarded as definitively settled. Nor can 
any distinction be successfully maintained 
between the local municipal purposes for 
which the power of tazation has thus been 
held to be duly delegated and the support 
of a district or county free school system. 
The tioard of commissioners is a purely 
local authority and the education of those 
entitled to admission may also be regarded 

• Not, 7>v tM Judo,.-J!'he date of this decision and 
the occasion on which It was made do not appear. 
The' opinion was however furnished to the reporter 
by Jl1DOB PJomLllTON himself and it was no doubt a 
dec1s1on of the Court of allpeals in his time. That 
eminent Judll'e died In October 1808. 

as suJliciently local in it character to come 
within the stricteat interpretation of the 
rule, and aurely no purpose for which the 
power may be ezercised can be more 
laudable or more conducive to the public 

weal. 
100 ·1 feel therefore no hesitation in 

coming·to the concluaion that the act 
in question was perfectly within the con
atitutional competency of the legialature, 
and as it has been ascertained in the mode 
prescribed that the requisite number 6f votes 
was given for its acceptance, it is to be 
respected and enforced as anT other act of 
the general assembly paned In conformity 
to the constitution. 

Upon the construction of the act several 
questiona have. been made which I will now 
briefly consider. 

It is insisted that no power is given to 
the commissioners to levy tazea for school
houses and that they have transcended their 
authority in so doing. It is true t!1e act 
does not lilly in terma that the commia
sioners may levy a taz to pay for school
houses, but it authorizes them to eatablish 
schools and after ascertaining the amount 
necessary to defray the ezpense to levy 
tszes for the .. me. To establiah schools, 
the first step must be to provide school
houses; and it cannot be aupposed that the 
act contemplated these would be furniahed 
by private contributions. Nor could it have 
been the intention of the act that the aya
tem ahould not take effect unless school
houses should be so furnished. Had auch 
been the intention it would doubtless have 
been plainly expressed. There ia no reason 
for suppoeing that the omission to provide 
in express terms the power to .build or pur
chase school-houses was intentional with 
the view of withholding that of levying 
tazes for that purpose. It was doubtless not 
ezpressly conferred because it was thought 
to be embraced sufficiently in the genel'8.1 
powers given to the board. And if it be 
conceded that the act should receive a strict 
cODstruction, still it muat be auch as to en
able the board to carry the intention of the 
legislature into effect. This was to eatab
lish free schools and to do this the power 
to provide school-houaea was indispen-

sable. Upon the familiar principle 
101 ·therefore that a power ezpreasly 

granted carriea with it by necessary 
implication aU such as are required for its 
due aud proper ezercise, the power to pro
vide the necesaary school-houses may well 
be maintained. 

It is also objected that the commiasioners 
have adopted a mode of tazation unauthor
ized by the act. The capitation taz levied 
by them was upon the white male inhabit
ants over the age of twenty-one years only: 
and the property taz was an ad valorem tax 
upon all the property in the district ezcept
inR' slaves, and upon these was laid a tax 
of fifty cents for every hundred dollars 
worth of those above the age of twelve 
years, every such slave to be valued at three 
hundred dollars no taz at all being imposed 
on slaves under that 'age. These discrimi-
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nations it is insisted the board had no scribes the ratio in respect to land in which 
power to make. they shall be assessed. So that the com-

It must be supposed that it was the in- missioner's books made out for state 
tention of the legislature the act should be 103 purposes ·would only ezhibit the 
perfect and complete in all its parts and number of slaves to be assessed with 
capable of being ezecuted without further tazes under the constitution: and it is there
legislation. Now while the ninth se~tion fore reasonably to be intended that the term 
provides for a capitation taz, nothing is "property" where it occurs in the ninth 
any where said of the means by which the section is used as it respects slaves, in the 
number and names of those who would be sense affized by the constitution and that 
subject to it are to be ascertained. No the slaves embraced by it are those only 
prori&ion is made for obtaining a list and who have attained the age of twelve years, 
no one authorized to require parents or each to be assessed with a taz equal to aud 
heads of families to give the numbers of not eZceeding' that imposed on land of the 
those who would answer the description of value of three hundred dollars. It has been 
"white male inhabitants." And it can' made by the constitution a feature of state 
1lCarcely be supposed that it was the inten- policy that the ad valorem property taz 
tion of the legislature the capitation taz when applied to slaves should be in a fized 
which the act authorized should be levied ratio and according to an assumed standard 
on infants of what age soever, as well as of value, and any act of assembly provid
upon adults. Certainly a doubt may well ing for levying tazes ought to be regarded 
arise upon the construction of the ninth as intending to respect this policy and not 
section as to the precise class intended to to enlarge the area of tazation unless the 
be embraced by the terms "white male in- contrary be plainly and ezpressly declared. 
habitants" upon whom this capitation taz The capitation taz provided for in the 
was to be laid, and reference may properly twenty-fourth section of the fourth article 
be had to the constitution under which the of the constitution is to be equal to the taz 
law was enacted in aid of its interpretation. assessed on land of the value of two hun-

By the twenty-fourth section of the dred dollars. But this is a taz which the 
102 ·fourth article of the constitution, a legislature is required to levy. It may not 

capitation taz, eo nomine, is required be Ie.. than according to the ratio pre
to be levied on every white male inhabitant scribed, but there is nothing to prevent the 
who has attained the age of twenty-one legislature from making it greater; and it 
years, one moiety of which is to be applied can scarcely be doubted that it is strictly 
to education in primary and free schools. within the power of the legislature to in
It may therefore reasonably be inferred that crease this taz according to its discretion 
it was the intention of the le,islature the for the promotion of education and any 
capitation taz authorized by thls act should other legitimate purpose: and this power it 
conform to that required to be levied by the may delegate to the County courts or to a 
constitution and should be laid upon the corporation such as that created by this act 
same class of white male inhabitants. to for the purposes of education to be by them 
wit, those of the age of twenty-one years ezercised as it might be by the legislature, 
and upwards. Thus the number and names with such additional guards and restrictions 
of those who were subject to the capitation as that body shall see proper to impose. 
tall: authorized by this act would be found Hence it was competent to the board to fiz 
upon the books of the commissioners of the the capitation taz at a higher rate than that 
revenue of the county as listed for the pur- provided in the constitution, and as educa
pose of the capitation taz required to be tion is perhal's more fitly and appropriately 
imposed by the constitution: and to those the subJect of a capitation taz than 
books in the absence of any provision for 104 of a taz on ·property (although prop
making a list, reference may and must be erty also is undoubtedly interested 
had to enable the commissioners to ascer- and should contribute its just proportion) 
tain the amount of liabilities incurred and there may be food reason why the board in 
fiz the rate of the taz to be imposed. The the ezercise 0 its discretion advanced the 
names and number of the white male in- capitation taz beyond the general ratio and 
habitants resident within the district would made it relatively larger than the state taz 
perhaps be found in common with those res- prescribed by the constitution. And I do 
ident throughout the whole commissioner's not feel prepared to say that in fizing its 
district; but it would be the duty of the amount the board have abused their power 
commiBllioners to discriminate those resi- or unduly ezercised their discretion. 
dent within the limits of the district from None of the objections which have been 
those without. made should as it seems to me be sustained: 

So with regard to the taz to be laid on and I am of opinion to affirm the order dis
property. No provision is made for any solving the injunction. 
UIIeII8IIlent of property within the district ALLEN, P., and MONCURE, I., con
nor any mode or means prescribed for as- curred in the opinion of Lee 1 
certa~ning the amount and kinds liable ~o DANIEL and SAMUELS' is th ught 
tuation. Resort therefore must be again h . . ' ." o. 
bad to the books of the commissioners of t at the c0J!lmlssloners erred 1!1 ezemptlng 
the revenue. But the constitution declares from tazatlon any of the .. hlte males or 
a particular class of slaves only to be sub- slaves. On the. ~ther questions they con
jeet to t:aD.tion, to wit, those of the age of curred in th.oplnlon of Lee, J. 
twelve years and upwards and it also pre- Decree affirmed. 
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105 ·Chapman v. Campbell. 

January Term. 18511, Richmond. 

(Absent, ALLD. P.-) 

I • .s.le of Chattels-I, .sec. Statute of ~Not Ia 
Force aa Va.-The 17th section uf 211 Charles J, ch ... 
requirin&, that to make &'OOd a contract for the 
sale of &'OOds. wares and merchandise. (for the 
price of £10 or upwards.) the buyer shall accept 
and actnallY receive In whole or in part the thin&' 
sold. or &'ive some thin&' in earnest to bind the 
barwn or in part payment: or that some note or 
memorandum of the bar&,ain be made and 8i&'ned 
by the parties or their a&,ents, has not been adopted 
in thi8 state. 

2. s.--Whea Celaplete.t-When there i8 a con· 
tract for an immediate sale. and nothiDll' remains 
to be done by the vendor as between him and the 
vendee. the vendor immediatelY acquired a prop· 
erty in the price. and lhe vendee a property in the 
i'OOds; and then all the consequence8 resnltln&, 
from the ve8t1n&, of the property follow. one of 
which 18 that If It be destroyed the 1088 falls npon 
the vendee. 

3. s.--.s.me--DeIlvery Not N-.,..-AnY words 
Importin&, a harwn whereby the owner of a 
chattel slpUles his wlllInpeBII and con8ent to sell, 
and whereby another person shall si&'Dlfy his 
wlllID&'DeBB and consent to buy it, 'A pr,.eAtf, for a 
specilled price. would be a sale and transfer of the 
ri&'ht to the chattel: and neither the delivery or 
tender of the property. nor the payment or tender 
of the purchase money. Is neceuary to constitute 
the contract. 

... SIuDe-.s.me-.... of Property-Bayer'. Lou.-A 
slave on trial for larceny before a Conn ty court. Is 
sold: and before he is dlschar&,ed he makes his 
escape and is not heard of a&,ain. The contract of 
sale beln&, complete. the pnrchaser is bound for 
the price. thoDll'h the slave was not and could not 
be delivered. 

This was an action of assumpsit insti
tuted in the Circuit court of Page county 
by Nancy Campbell against William A. 
Chapman, to recover the price of a slave 
alleged to have been sold by the for-

-JUDGlIALLlIlII was absent durin&' this term; hav· 
In&' been conllned to his room in this city by Bic][neBII. 

tsate of Chatteb-Whea Complete.-In Hobbs v. 
Interchan&,e. I W. Va. 8G, the court said: "The most 
satisfactory dellnltlon of a cODBummated contract 
for the sale of a personal chattel will be seen in 18 
Grattan. page tOIl. Chapman v. Campbell: It Is 'where 
there is a contract for an immediate sale of a chat· 
tel. and nothln&' remains to be done by the vendor. 
as between him and the vendee. the vendor imme. 
dlatelY aCQnires a property in the price. and the 
vendee a properLY in the &,oods. and then all 
the consequences resnltln&' from the vestlDll' of the 
property follows. one of which Is. if It be destroyed. 
the 1088 falls on the veudee.·.. The principal case 
Is also cited In Poliu&, v. Flana&,au. 41 W. Va. 198. lIB 
S. E. ReP. !186. where it Is held in accordance with 
lhe principal case that In snch a case delivery Is not 
necessary. The prinCipal case Is also cited In 
Haxall v. Willis. til Gratt. 448. 

In addition to the above. see Mor&,an v. Kiu&,. lIB W. 
Va. 1; DI][on v. Myers. 7 Gratt. 240: Pleasants v. 
Pendleton. e Rand. 478. 

106 mer to the ~tter. The cause waa 
removed to the Circuit court of Rap

pahannock county; and when it came on 
there to be tried the jury found a verdict for 
the plaintiff for eight hundred dollars, with 
interest from the date of the contract; and 
the court rendered a judgment accordingly. 

When the verdict was rendered the de
fendant Chapman applied to the court for a 
new trial, which was refused; and upon an 
exception being taken, the facts were cer
tified as follows: 

That at a County court held for the county 
of Page on the 25th of August 1851, asia ve, 
owned by a Mr. Barbee, was tried for lar
ceny, and found guilty, and the judgment 
of the court was that he should have ten 
stripes, lightly laid on. That thereafter, a 
slave named Gilbert, the property of the 
plaintiff, was tried as accessory, and found 
Juilty; and before the court pronounced any 
Judgment, the counsel for the slave applied 
to the court not to inflict a heavier punish
ment on the accessory than had been in
flicted on the principal. To which the court 
replied, that the slave (the principal) had 
been sold and was to be taken from the 
commonwealth, and that fact ,vas the in
ducement to the infliction of so light a 
punishment. The plaintiff, an old lady. 
the owner of the slave Gilbert,who was in 
court, was then applied to, to know if she 
would sell her slave, to which she assented. 
and authorized J. Y. Menefee to sell him. 
The defendant, who was in court, and who 
it was proved was a justice of the peace of 
the county of Page, though not a member 
of the court, and was cognizant of all that 
was passing, enquired what price she would 
take for the slave. To which her agent 
replied, that she \vould take eight hundred 
dollars. The defendant then replied, I will 
give it. The agent replied, the negro then 
is youra. To which the defendant replied. 

well I will take him. 
107 ·The court then remanded the slave 

to jail, without passing sentence on 
him; the plaintiff, by her agent and coun
sel, saying the negro waa not to be re
manded at the plaintiff's expense, and the 
defendant saying, the negro was not to be 
remanded at his expense. A bill of sale 
was thereafter prepared, and executed by 
the plaintiff, with an order to pay the 
money, the price of the slave, to the said 
agent, J. Y. Menefee, and delivered to Mr. 
Menefee, who applied to the defendant for 
payment. The defendant replied, that he 
had not the money in his pocket, and would 
like to have some two weeks to pay it in. 
The agent replied, that he could not give 
that time; that he should leave court for 
the county of Rappahannock (where he 
lived) in a day or two, and if he would pay 
the money before he left, it would answer 
his purposes. To which the defendant re
plied, that he would borrow the money, and 
would pay it to him before he left. With 
this understanding the parties separated. 

It was further proved, that the defendant 
applied to the court to have the slave Gil
bert confined in an apartment separate 
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from the slave who was the principal in the 
larceny, and who was still confined in jail 
for safe keeping by his purchaser. And it 
was also proved that Barbee, the former 
owner of the slave, who was the principal, 
made a similar request, for the reason that 
the slaves were hostile, and might injure 
each other. Which order was given by the 
conrt to the jailor, and the slaves were ac
cordingly confined in separate apartments. 

It was also proved that the defendant 
applied to the jailor, after the negro Gil
bert was. remanded to jail, to know whether 
there was any thing in the jail with which 
the negro could infiict an injury on him
self; the witness proving that the defend
ant seemed to be apprehensive that the 
man might do some violence to him-

self. 
108 -It was further proved, that the 

slave broke jail that night, and made 
his escape, and the next day, when the 
agent of the plaintHf was about to leave 
for Rappahannock, he applied to the de
fendant for payment of the purchase money, 
which he refused, and this action was 
thereupon instituted. 

Chapman thereupon applied to this court 
for a supersedeas, which was awarded. 

Patton, for the appellant, insisted: 
1st. That the facts did not make out a 

contract of sale and purchase, and that 
Chapman did not consider himself the pur
chaser. And if there was a misunderstand
ing between the parties at the time on this 
point, that was good ground for refusing 
to hold either party liable. Story on Sales, 
1150. 

211. That there was no delivery of the 
slave or offer to deliver on payment of the 
purchase money, which was necessary be
fore the purchase money could be recovered. 
And moreover that the slave being in the 
CDstody of the court, was not in a condition 
to be delivered; and therefore the vendor 
could not recover. He referred to the opin
ions of Carr and Cabell, Js., in the case of 
P1ea&ants v. Pendleton, 6 Rand. 473, 495, 
4%,503. 

MOl'llOn, for the appellee, insisted: 
1st. That the proof of the contract was 

sufficient. Be said that the law of Virginia 
was unlike that of England in this ques
tion; that here where there is a ·contract of 
sale and nothing remains to be done, the 
contract is complete, and the title passes. 
Bell on Contracts of Sales, p. 82, 51 Law 
Libr.; Brown on Actions at Law 493, 45 
Law Libr. And where the property is ap
propriated by the vendor to the vendee, the 
property passes although he may retain the 

possession Dntil he i. paid for it. 
109 ~ That if it was necessary to 

prove a delivery, a legal delivery was 
proved; and it was not a case, as was known 
to both parties, in which there could be an 
actual delivery. The legal delivery was the 
same in its effects as an actual delivery. 
Pleasants v. Pendleton, 6 Rand. 473, Carr, 

J.'s opinion. As to what was constructive 
delivery, he referred to Bellon Sales 61,62; 
Story on Contracts, i 513; Jewett v. War
ren, 12 Mass. R. 300. 

DANIEL, J. The 17th section of 29 
Charles 2, ch. 3, requiring that to make 
good a contract for the sale of goods, wares 
and merchandise, (for the price of ten 
pounds and upwards,) the buyer shall accept 
and actually receive, in whole or in part, 
the things sold, or give something, in 
earnest, to bind the bargain, or in part of 
payment; or that some note or memorandum 
of the bargain be made and signed by the 
parties or their agents, has not been 
adopted in this state. And we have only 
to enquire whether the case stated in the 
certificate of facts satisfies the rules regu
lating like contracta of bargain and sale at 
the common law. In the case of Tarling 
v. Baxter, 13 Eng. C. L. R. 199, we are told 
that where there is a contract for an im
mediate sale, and nothinJ( remains to be 
done by the vendor as between him and the 
vendee, the vendor immediately acquires a 
property in the price, and the vendee a 
property in the foodS, and then all the con
sequences resultlDg from the vesting of the 
property follow; one of which is, that if it 
be destroyed, the loss falls upon the vendee. 
For the same principle, see also 2 Kent 
Comm. 491; Willis v. Willis, 6 Dana's R. 
47; Potter v. Coward, Meigs' R. 22; Inger
soll v. Kendall, 13 Smeads & Marsh. 615; 
Goodrum v. Smith, 3 Humph. R. 542; Miller 
v. Koger, 9 Humph. R. 231; Magee v. Bil-

lingsley, 3 Atab. R. 680; 2 Rob. Pr. 
110 414, "415, 495, 4t¥l, 498, and cases 

there cited; and also DcFonclear v. 
Shottenkirk, 3 Johns. R. 170. 

In the case last cited, decided by the Su
preme court of New York, (where they have 
a statute with provisions like those of the 
17th section of the English statute,) the 
court said, that independently of the stat
ute, any words importing a bargain, 
whereby the owner of a chattel signifies 
his willingness and consent to sell, and 
whereby another person shall signify his 
willingness and conseq.t to buy it, in pre
senti, for a specified price, would be a sale 
and transfer of the right to the chattel. 
The same view of the nature of such a 
contract is strongly and concisely stated 
by the Supreme court of Tennessee in the 
calif! of Potter v. Coward, above" cited. It 
is not (say the court) the delivery or tender 
of the III'Operty, nor the payment or tender 
of the purchase money, which constitutes a 
sale. The sale is good and complete as 
soon as both parties have agreed to the 
terma, that is, as soon as the vendee says, 
"I will pay the price demanded," and the 
vendor says, "I will receive it," the rights 
of both are instantly fixed. 

As soon as such a contract is made in re
spect to a chattel in the possession of the 
vendor, and ready for delivery, in the 
absence of contrary indication or agree
ment, the vendee has a right to demand the 
thing sold immediately, but must pay the 
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105 ·Chapman Y. Campbell. 

January Term, 18116, RIchmond. 

(Absent, ALLD. P.·) 

I • .s.Ie of Cbattea.-I, .sec. Statute of I'raud&-Not la 
Force la Va.-The 17th section oJf 28 Charles J, ch. 8, 
requlrine that to make eood a contract for the 
sale of eoods. wares and merchandlae, (for the 
price of £10 or upwards,) the buYer shaU accept 
and actually receive In whole or In part the thine 
sold, or etve some thine In earnest to bind the 
barealn or In part payment: or that some note or 
memorandum of the barealn be made and a1a'ned 
by the parties or their aeentB, has not been adopted 
In thla state. 

a. s-me-Wbea CoaIplete.t-When there la a con
tract for an Immediate sale, and nothine remalns 
to be done by the vendor as between him and the 
vendee, the vendor ImmediatelY acquired a prop
erty In the price, and the vendee a property In the 
eoods: and then all the consequences reaultlq 
from the veatlne of the property follow. one of 
which Is that If It be destroyed the loss falla upon 
the vendee. 

3. S_ .s._ DelIvery Not N_.".-AIly words 
Importlne a barealn whereby the owner of a 
chatteislenilleshls wlUlneneaaand consent to sell, 
and whereby another person shall alenlfy his 
wlUlneneaa and consent to buy It. c.pr"".u. for a 
specilled price, would be a sale and transfer of the 
rieht to the chattel: and neither the delivery or 
tender of the propertY, nor the payment or tender 
of the purchase money, la neceaaary to constitute 
the con tract. 

... SallIe s...-a.- of Property-Buyer's ""'.-A 
slave on trial for larceny before a Oounty court, Is 
sold: and before he Is dlachareed he makes his 
escape and Is not heard of aealn. The contract of 
sale belne complete, the purchaser Is bound for 
the price. thoqh the slave was not and could not 
be delivered. 

Thi8 was an action of asaumpsit in8ti
tuted in the Circuit court of Page county 
by Nancy Campbell against William A. 
Chapman, to recover the price of a slave 
alleged to have been sold by the for-

• .JllDG1i ALLII. was absent durine this term: hav
Ine been conflned to his room In this city by alckneBS. 

tslde of CbatteJ.-Wbea Complete.-In Hobbs v. 
Interchanee. I W_ Va. 88, the court sald: "The most 
satisfactory deflnltlon of a consummated contract 
for the sale of a personal chattel wlU be seen In 18 
Grattan, paee loe. Chapman v. campbell: It Is 'where 
there Is a contract for an Immediate sale of a chat
tel. and nothlne remains to be done by the vendor. 
as between him and the vendee. the vendor Imme
diately acquires a property In the price. and the 
vendee a propertY In the eoods, and then all 
the consequences resultlne from the vestlq of the 
property follows, one of which Is. If It be destroyed. 
the loss falls on the vendee_'" The priuclpal case 
Is also cited In Pollne v. Flanaean. 41 W. Va_ 1118, :as 
S. E. Rep. 1186, where It la held In accordance with 
the principal case that In silch a case delivery Is not 
necessary. The prinCipal case Is also cited In 
Baxall v. WIllis. 15 Gratt. «8. 

In addition to the above, see Morean v. Kine, :as W. 
Va. I; Dixon v. Myers. 'I' Gratt. 240; Pleasants v. 
Pendleton. e Rand. 4'18. 

106 mer to the *latter. The cause was 
removed to the Circuit court of Rap

pahannock county; and when it came on 
there to be tried the jury found a verdict for 
the plaintiff for eight hundred dollars, with 
interest from the date of the contract; and 
the court rendered a judgment accordingly. 

When the verdict was rendered the de
fendant Chapman applied to the court for a 
new trial, which was refused; and upon an 
exception being taken, the facta were cer
tified as follows: 

That at a County court held for the county 
of Page on the 25th of AUgU8t 1851, asia ve, 
owned by a Mr. Barbee, was tried for lar
ceny, and found guilty, and the judgment 
of the court was that he should have ten 
stripes, lightly laid on. That thereafter, a 
slave named Gilbert, the property of the 
plaintiff, was tried as acce880ry, and found 
e;uilty; and before the court pronounced any 
Judgment, the counsel for the slave applied 
to the court not to inflict a heavier punish
ment on the accesaory than had been in
flicted on the principal. To which the court 
replied, that the slave (the principal) had 
been sold and was to be taken from the 
commonwealth, and that fact ,vas the in
ducement to the infliction of so light a 
punishment. The plaintiff, an old lady, 
the owner of the slave Gilbert, who was in 
court, was then applied to, to know if she 
would sell her slave, to which she assented, 
and authorized J. Y. Menefee to sell him. 
The defendant, who was in court, and who 
it was proved was a justice of the peace of 
the county of Page, though not a member 
of the court, and was cognizant of all that 
was passing, enquired what price she would 
take for the slave. To wnich her agent 
replied, that she \vould take eight hundred 
dollars. The defendant then replied, I will 
give it. The agent replied, the negro then 
is yours. To which the defendant replied, 

well I will take him. 
107 *The court then remanded the slave 

to jail, without passing sentence on 
him; the plaintiff, by her agent and coun
sel, saying the negro was not to be re
manded at the plaintiff's expense, and the 
defendant saying, the negro was not to be 
remanded at his expense. A bill of sale 
was thereafter prepared, and executed by 
the plaintiff, with an order to pay the 
money, the price of the slave, to the said 
agent, J. Y. Menefee, and delivered to Mr. 
Menefee, who applied to the defendant for 
payment. The defendant replied, that he 
had not the money in his pocket, and would 
like to have some two weeks to pay it in. 
The agent replied, that he could not give 
that time; that he should leave court for
the county of Rappahannock (where he 
lived) in a day or two, and if he would pay 
the money before he left, it would answer 
his purposes. To which the defendant re
plied, that he would borrow the money, and 
would pay it to him before he left. With 
this understanding the parties separated. 

It was further proved, that the defendant 
applied to the court to have the slave Gil
bert confined in an apartment separate 
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from the slave who was the principal in the 
larceny, and who was still confined in jail 
for safe keeping by bis purchaser. And it 
was also proved that Barbee, the former 
owner of the slave, who was the principal, 
made a similar request, for the reason that 
the slaves were hostile, and might injure 
each other. Which order was given by the 
court to the jailor, and the slaves were ac
cordingly confined in separate apartments. 

It was alao proved that the defendant 
applied to the jailor, after the negro Gil
bert was. remanded to jail, to know whether 
there was any thing in the jail with which 
the negro could in:Oict an injury on him
self; the witness proving that the defend
ant seemed to be apprehensive that the 
man might do some violence to him-

self. 
108 -It was further proved, that the 

slave broke jail that night, and made 
his escape, and the next day, when the 
agent of the plaintiff was about to leave 
for Rappahannock, he applied to the de
fendant for payment of the purchase money, 
which he refused, and this action was 
thereupon instituted. 

Chapman thereupon applied to this court 
for a supersedeas, which was awarded. 

Patton, for the appellant, insisted: 
1st. That the facts did not make out a 

contract of sale and purchase, and that 
Chapman did not consider himself the pur
chaser. And if there was a misunderstand
ing between the parties at the time on this 
point, that was good ground for refusing 
to hold either party liable. Story on Sales, 
1150. 

2d. That there was no delivery of the 
&lave or offer to deliver on payment of the 
purchase money, which was neceaaary be
fore the purchase money could be recovered. 
And moreover that the slave being in the 
custody of the court, was not in a condition 
to be delivered; and therefore the vendor 
COIIld not recover. He referred to the opin
ions of Carr and Cabell, .Ts., in the case of 
Pleasants v. Pendleton, 6 Rand. 473, 495, 
496, 503. 

Morson, for the appellee, insisted: 
1st. That the proof of the contract was 

sufficient. Be said that the law of Virginia 
was unlike that of England in this ques
tion; that here where there is a 'contract of 
sale and nothing remains to be done, the 
contract is complete, and the title passes. 
Bell on Contracts of Sales, p. 82, 51 Law 
Libr.; Brown on Actions at Law 493, 45 
La .... Libr. And where the property is ap
propriated by the vendor to the vendee, the 
property passes although he may retain the 

possession until he is paid for it. 
109 *2d. That if it was necessary to 

prove a delivery, a legal delivery was 
proved; and it was not a case, as was known 
to both parties, in which there could be an 
actual delivery. The legal delivery was the 
same in ita effects as an actual delivery. 
Pleasants v. Pendleton, 6 Rand. 473, Carr, 

.T. 's opinion. As to what was constructive 
deli very, he referred to Bell on Sales 61, 62; 
Story on Contracts, i 513; .Tewett v. War
ren, 12 Mass. R. 300. 

DANIEL, .T. The 17th section of 29 
Charles 2, ch. 3, requiring that to make 
good a contract for the sale of goods, wares 
and merchandise, (for the price of ten 
pounds and upwards,) the buyer shall accept 
and actually receive, in whole or in part, 
the things sold, or give something, in 
earnest, to bind the bargain, or in part of 
payment; or that some note or memorandum 
of the bargain be made and signed by the 
parties or their agents, has not been 
adopted in this state. And we have only 
to enquire whether the case stated in the 
certificate of facts aatisfies the rules regu
lating like contracts of bargain and sale at 
the common law. In the case of Tarting 
v. Baxter, 13 Eng. C. L. R. 199, we are told 
that where there is a contract for an im
mediate sale, and nothin.r remains to be 
done by the vendor as between him and the 
vendee, the vendor immediately acquires a 
property in the price, and the vendee a 
property in the foodS, and then all the con
sequences resultmg from the vesting of the 
property follow; one of which is, that if it 
be destroyed, the loss falls upon the vendee. 
For the same principle, see also 2 Kent 
Comm. 491; Willis v. Willis, 6 Dana's R. 
47; Potter v. Coward, Meigs' R. 22; Inger
soll v. Kendall, 13 Smeads & Marsh. 615; 
Goodrum v. Smith, 3 Humph. R. 542; Miller 
v. Koger, 9 Humph. R. 231; Magee v. Bil-

lingsley, 3 AIab. R. 680; 2 Rob. Pr. 
110 414, *415, 495, 4t¥l, 498, and cases 

there cited; and alao DcFonclear v. 
Shottenkirk, 3.Tohns. R. 170. 

In the case last cited, decided by the Su
preme court of New York, (where they have 
a statute with provisions like those of the 
17th section of the English statute,) the 
court said, that independently of the stat
ute, any words importing a bargain, 
whereby the owner of a chattel signifies 
his willingness and consent to sell, and 
whereby another person shall signify his 
willingness and conse~t to buy it, in pre
senti, for a specified price, would be a sale 
and transfer of the right to the chattel. 
The same view of the nature of such a 
contract is strongly and concisely stated 
by the Supreme court of Tennessee in the 
ca~ of Potter v. Coward, above' cited. It 
is not (say the court) the delivery or tender 
of the 1II'0perty, nor the payment or tender 
of the purchase money, which constitutes a 
aale. The aale is good and complete as 
soon as both parties have agreed to the 
terms, that is, as soon as the vendee says, 
III will pay the price demanded," and the 
vendor says, "I will receive it," the rights 
of both are instantly fixed. 

As soon a8 such a contract is made in re
spect to a chattel in the possession of the 
vendor, and ready for delivery, in the 
absence of contrary indication or agree
ment, the vendee has a right to demand the 
thing sold immediately, but must pay the 
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consideration; and the vendor has the right 
to demand the conaideration money, but 
must deliver the property. If the vendee 
tender the purchase money and demand the 
property, he may maintain detinue or trover 
if the delivery be refused; and if the vendor 
tender the delivery of the property and de
mand hia purchase money, he may have his 
action of debt or auumpsit, if it be re
fused. Potter v. Coward and 2 Kent, as 
above. 

The payment of the price and the 
111 delivery of the ·property, however, 

may have to be simultaneous and con
current acta, or they may be performable at 
different times, according to the expreu 
agreement of the partiea, or the obvious 
nature and indication of the contract. 
Bell on Sales, 41. 

A sale may be just as binding if made on 
credit as if made for ready money. And in 
such case the vendee may have a right to 
maintain his action at once against the 
vendor for refualng to deliver the property, 
without making any tender of the price. 

And on the other hand, the completeness 
and efficacy of a sale are not neceaaarily 
affected by the consideration that the prop
erty is not in the actual poaaeaaion of the 
vendor, or if in his poase .. ion, is not to be 
immediately delivered. There is no princi
ple of law which eatabUahea that a sale of 
penonal goods ia invalid because they are 
not in the possesalon of the owner. The 
sale of a chattel in the posBeasion of a third 
person (claiming no adverse title) is not the 
transfer of a right of action, but ia the aale 
of the thing itself. The Brig Sarah Ann, 
2 Sumner'a R. 211. 

Hence the vendee may be bound to pay 
preaently, though there be noobligation on 
the vendor to deliver preaentl:r, or indeed at 
any time: For it may be ObVIOUS, from the 
nature of the contract, that the vendee ia to 
look for the delivery to aome third penon, 
in whoae custody the property may be at 
the time of the sale; or that he is himself 
to take poaaeaaion of the property wherever 
it may be found; as in the case of the sale 
of a horae whieh is an estray, or of a slave 
who is a runaway. 

And as where the sale is on credit, the 
vendee may bring his action for the prop
erty before he has paid or tendered the 
price, 80 where the aale is of property to be 
delivered at a future day, or not in the pos-

Beuion of the vendor, the latter may 
112 have a right to his suit ·for the price 

before he haa made any tender of the 
property. The application of these princi
ples to the facta stated in the certificate of 
the judge, will, I think, reault in vindica
ting the propriety of the verdict and judg
ment rendered on them. 

It appears that the slave, for the recovery 
of whose price the action waa brought, was 
at the time of the contract in custody, and 
on trial, in the County court of Page, on a 
charge of larceny. The court had found 
him guilty, but had not pronounced ita Ben
tence; and to an appeal, made by the coun
sel of the slave, to the court to inflict but a 

III, 112, 113 

light puniahment upon him, urged on the 
ground that he was but an acceaaory, and 
that the principal, another alave, who had 
juat before been found guilty, had been 
subjected only to a few stripes, the court 
replied, that the infliction of 80 light a 
punishment on the principal had been in
duced by the fact that he had been 801d, and 
was to be taken from the commonwealth. 
The defendant in error, an old lady, the 
owner of Gilbert, (the slave for whose price 
the auit is brought,) who was in court, was 
then applied to, to know if ahe would sell 
her slave; to which she aaaented, and au
thorized J. Y. Menefee to lieU him. The 
plaintiff in error, who was in court, and 
who, it waa proved, was a juatice of the 
peace of the county of Page, though not a 
member of the court, and was cojl'nizant of 
all that was pasaing, enquired what price 
she would take for the alave. To which her 
agent replied that ahe would take eiJrht 
hundred dollars. The defendant then said, 
I will give it. The agent replied, the ne
gro, then, is yours. To which the plain
itff in error replied, well, I will take him. 

Had this been all that passed between the 
partiea, it is difficult to conceive how, by 
acts or worda, they could have given a bet
ter definition or more appropriate illuatra-

tion of a contract of an immediate 
113 .. Ie. • And there is nothing in the 

SUbsequent history of the transaction 
which can, In my opinion, create any seri
ous doubt as to the true intent and effect of 
the understanding of the partiea. 

The certificate proceeda to state that the 
court then remanded the alave to jail, with
out paasing sentence on him; the defendant 
in error, by her agent and counsel, saying 
the negro was not to be remanded at her 
expense, and the plaintiff in error saying 
the negro was not to be remanded at his 
expense. A bill of sale waa thereafter (evi
dently on the same day, aa appears from 
facts subsequently stated), prepared and ex
ecuted by the defendant in error, with an 
order to pay the money, the price of the 
slave, to her said agent Menefee, and deliv
ered to Menefee, who applied to the plain
tiff in error for payment, who replied, that 
he had not the money in his pocket, and 
would like to have some two weeka to pay 
it in. The agent replied, that he could not 
give that time; that he should leave court 
for the county of Rappahannock (where he 
lived) in a day or two, and if he would pay 
the money before he left, it would answer 
hia pUrpo&es. To which the plaintiff in 
error replied, that he would borrow the 
money, and would pay it to him before he 
left: And with this understanding the par
tiea separated. 

Even if the remark by the plaintiff in 
error, that the slave was not to be remanded 
at his expenBe, imported, by neceaaary im
plication, an understanding on hia part that 
the sale waa not complete, and that the 
slave waa not yet at hia risk, it could not 
detract from the legal force of the plain 
and unambiguous contract already made. 
It waa not competent for either of the par-
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ties, after having fully assented to the ticable) would be essential to the validity 
terms of the bargain, to construe away of the transfer; as in cases of gifts inter 
its obligations or escape its conse- vivos or causa mortis, or in cases of sales, 

2uences by acts done or declarations to render them valid against the creditors 
114 made without the concurrence or of, or subsequent purchasers from, the 

assent of the other. And as has been vendor. 
seen, the defendant in error, 80 far from Whether ordinarily, in the case of a sale 
making any concession in respect to the of property in the hands of a third person, 
expenses of the future keeping of the slave, holding it under an agreement to restore 
was first to protest against his being re- the possession to the vendor at the termina
manded at her expense. And that the tion of the bailment, it is neceBBary for the 
plaintiff in error did not mean to insist on vendor, in order to maintain his action for 
the payment by the defendant of the ex- the price, to prove that he had delivered or 
penaes of the further custody of the slave, tendered to the vendee an order on the 
as a condition precedent to the vesting of bailee for the delivery of the property, or 
the property and the payment of the price, some other evidence of ownership, is a 
is fairly to be inferred from his subsequent question which I do not deem it necessary 
conduct. When applied to, to pay the price, to decide. For when the first application 
he did not intimate any incompleteness in was made to the plaintiff to pay the price, 
the bargain, or insist or suggest that any he did not question the readiness of the 
thing was yet to be done by the vendor to defendant to perform any thing that by the 
entitle him to demand the price, but asked terms of the contract she was to perform, 
and obtained a temporary postponement of but as we luave Been, requested and obtained 
payment, on the exclusive scOre of his own a postponement of the payment: And before 
eaae and accommodation. The control, too, the time for. the payment arrived, the sla,'e 
exercised by the plaintiff in ertor over the escaped. Thus, by his own act, as 
slave, in obtaining, on his own motion, an 116 he could *not have expected to receive 
order of the court to the jailor to have the an order before he was ready to pay 
slave confined in an apartment separate the price, the delivery of the order (if nec· 
from that in which the other slave, the eBBUY) was postponed to a period which 
principal in the larceny, was still confined, had not arrived before the happening of 
and the further concern about his safe the event (the escape) which rendered an 
keeping, manifested in afterwards apply- order in the jailor for the delivery of the 
ing to the jailor to know whether there was slave wholly nugatory. Besides, the slave 
any thing in the jail with which the slave was not in the possession of the jailor, 
could do violence to himself, though sus- under any agreement with or authority from 
ceptible of the e:a:planation that the plaintiff the vendor, but was in his custody under 
regarded himself as having merely entered the order and warrant of the court. As 
on a profitable treaty, which he hoped soon as the purposes of the prosecution 
and expected to conclude, yet tend more were satisfied, the slave would have been 
str;,:1JY to the conviction that he regarded discharged from the custody of the jailor 
hi as having already acquired a title by the order of the court, and it would have 
to the &lave. been for the party entitled to the posses-

It is conceded in the argument of the sion to attend and take the possession of 
plaintiff'scounse1, that if the defendant had the slave. The payment or tender of the 
delivered to the plaintiff an order on the purchase money was all that was needed, 
jailor for the slave, then the title would under the circumstances, to enable the ven
have passed; but he contends that some dee rightfully to obtain possession of the 

such act, a delivery or tender of some slave when the order for his discharge should 
115 symbol or evidence *of ownership, be made. It is, however, to be observed fur· 

was essential to the passing of the ther, that the contract was made publicly in 
title; and he relies on certain passages from open court, and it is fairly to be inferred, 
Bell and Story on Sales, to sustain the from the evidence, was within the knowledge 
position. of the jailor. And were it conceded that 

These citations do not, I think, furnish there was a duty resting on the jailor not 
aathority applicable here. They show not merely to discharge the slave on the termi· 
what is the common law rule, but what is nation of the confinement under the prosecu
now the English rule, as modified by the tion, but to deliver him over to the rightful 
17th section of the 29 Charles 2, before owner, I should still hold that nothing was 
mentioned. And as, in the absence of such wanting in the proof to enable the vendor 
statatory provision, an actual delivery of to maintain his action. A receipt for the 
p-operty in the possession of the vendor, price of the slave would, under the circum
and which can he presently delivered by stances of the case, have been fully equiv
him, is not _ntial, so neither is a con- alent to the most formal order from the 
atructive or symbolica1 delivery of property vendor to the jailor to deliver the slave to 
oat of his immediate possession, in the the vendee. Menefee's authority as agent 
keeping of a third person, essential, as was known to and recognized by Chapman, 
between vendor and vendee, to the vesting and his readiness to give a receipt for the 
of the pro~. The virtual or symbolical price was obviously inferrible from the 
delivery 18 the substitute for the actual nature of the transaction and the demand of : 
delivery, and is necessary to be resorted to payment. 
oaly where a change of possession (if prac- To the argument of ,an incompleteness of I 
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the sale which the counsel for the 
117 plaintiff in error founds on *the im-

probability that the vendor contem
plated parting with his control over the 
poBBession of the slave before the price 
should be paid, it is only neceBBary to refer 
to the authorities already cited to see that 
though the buyer has a right to retain and 
control the poueBBion until the price is paid 
or tendered, the contract of sale casts the 
right of property on the vendee, and sub
jects him to all risk of accident. 

And as to the further argument derived 
from the absence of a tender by the vendor, 
of some written evidence of warranty of 
the soundness of the slave, it is sufficient 
to observe that the parties did not, in the 
contract, stipUlate for any such warranty. 

I think the judgment should be affirmed. 

The other judges concurred in the opin
ion of Daniel, 1. 

1udgment affirmed. 

118 *Oavis' Adm'rs v. Mead.* 
January Term, 1_ Bichmond. 

(Absent. ALLD, P.) 

ne_rmad.m 01 Aa'eat-C_ at Bar.-A paper con· 
tains a statement of account of rents collected 
throUi'h a number of years by an agent for his 
principal. And at the foot of the account there Is 
a written statement setting out the gross amount 
of the rents received. certain deductions for com
miuions and expenses, leaving the net sum of one 
thousand one hundred and thlr\.Y-seven dollars 
and thirty-live cents: and it concludes. "In the 
foregOing statement all errors to be corrected. 
As wltneBB my hand and seal." And it Is slped 
and sealed by the agent. 
•• SaIII_ActloaoIDebt~.-Qwere: If this 

paper will sustain an action of debt. 
a. Same-5uae-Avenaeata.-If the paper will sus

tain an action of debt, in declaring upon it If the 
plaintl1f claims the sum stated In It as the net 
rents, It must be averred that there Is no error 
in the bond. And If the plalntiff seeks to recover 
more or leBB than the sum stated, she should 
aver such error in the bond as will sustain her 
demand. 

In February 1851, Hannah Mead instituted 
an action of debt in the Circuit court of 
Bedford county against the administrators 
of Thomas Davis deceased, for the sum of 
one thousand one hundred and thirty-seven 
dollars and thirty-five cents. The declara
tion contains four counts, but they are, as 
to the questions to be reported, substan
tially the same. The second count set out 
the cause of action as follows: For that 
whereas heretofore, to wit, on the 5th of 
March 1831, at the county aforesaid, the 
said Thomas Davis in his lifetime ac
counted with the plaintiff of and concerning 
divers sums of money received and col
lected by the said Thomas Davis in his 

.Por mouOlfl'..,bk: aote oa ''The ActIoa of Debt, .. _ 
eadol_. 

lifetime, before that time to and for the Il8e 
of the said plaintiff, and then in arrear and 

unpaid; and upon such a counting the 
119 said -Thomas Davis in his lifetime 

was then and there found to be in 
anear and indebted to the plaintiff in the 
said sum of one thousand one hundred and 
thirty-seven dollars and thirty-five cents; 
and being so indebted, the said Thomas 
Davis in his lifetime afterwards, to wit, OD 
the day and year aforesaid, at the county 
aforesaid, by his certain writing obligatory 
sealed with his seal, the date whereof is the 
day and year aforesaid, acknowledged the 
receipt of the said sum of one thousand one 
hundred and thirty-seven dollars and thirty
five cents to and for the use of the plain
tiff, whereby the said Thomas Davis in his 
lifetime became bound to pay to the plain
tiff the said sum of one thousand one hundred 
and thirty-seven dollars and thirty-five 
cents then he should be thereunto after
wards requested. 

The defendants craved oyer of the paper 
declared on, and demutTed generally to the 
declaration, and each count thereof; and 
the plaintiff joined in the demuner. 

The paoer set out on oyer, was headed as. 
follows: t I A list of rents for Hannah Mead 
from 1815 to end of 1830, made 27th of May 
1829, and again on the 8th of March 1831." 
Then followed an account, in which there 
was a column for the years, another for the 
tenants' names, another for the rent per 
annum, another for money received, and 
another for balance of rents not collected. 
And at the foot of this account was the fol
lowing writing: 

In the foregoing list of rents for Hannah 
Mead, arising on the several tracts of land 
willed to Hannah Mead as noted in the 
foregoing lists, in the county of Bedford, 
the annual amount of rents from 1815 to the 
end of 1830, amount to the sum of one thou
sand eight hundred and eighty-nine dollars 
and ninety-eight cents, of which sum three 
hundred and ninety-nine dollars and ninety-

two cents has not been collected, 
120 -and the Bum of one thousand four 

. hundred and ninety dollars and siz 
cents have been collected on account of said 
rents, from which sum of collections is 
taken seventy-four dollars and fifty cents 
for commissions, and two hundred and sev
enty-eight dollars and twenty-one cents for 
land taxes up to the end of the year 1830, 
lawyers' and clerks' fees, &c., as per ac
count rendered, leaving the net sum of one 
thousand one hundred and thirty-seven dol
lars and thirty-five cents. In the foregoing 
statement all errors to be corrected. As 
witness my hand and seal. 

Thomas Davis. (Seal.) 
March 5, 1831. 
Issues were also made up on a special plea 

of non est factum, and of payment by Davis 
in his lifetime. 

The demuner to the declaration and to 
each count thereof was overruled; and upon 
the trial of the cause there was a verdict 
and judgment for the plaintiff for the sum 
of one thousllnd one hundred and tbirty-
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seven dollars and thirty-five cents, with instance, to the first entry: "1816-Jere
interest from the 5th of March 1831 until miah Adams-Rent per annum, sao; money 
paid. On the trial the defendanttook several received, sao." If, in fact, the rent had 
exce tions to opinions of the court but it been one hundred dollars, and had been 
is asary them, were , the au enty d hould 
n ed by t rt. On plica- b to the usand ndred 
ti e defe a aurp a was a 'rty-sev ars an y·five 
awa cen ,so, if money entered upon the state-

Patton, for the appellants. ment had been raid over to the obligee, it 
Garlands and Wingfield, for the appellee. is error to retalD it in the'statement 80 as 

to require it to be paid a second time. 
ELS, J ction of illlie T reserv' ay be m enure 

o a sum , or w ay be t nefit of aintiff, rring 
re certai n the nt of eclarati rs in th ment 
t it see me th paper t rejudice proving t the 
wnbng upon wh1ch the suit 1S brought tnal; so the defendants, by pleas averring 
cannot be construed into an admission of specific errors in the entries, or any of 
indebtedness in the sum of one thousand them, or any omissions to the prejudice of 
one hundred and thirty-seven dollars and the obligor, and proving them on the trial, 
th ve cents nto an ledg- w ure the of the tion. 

nt of b und to posed A which c a subat provi-
1 ligee in amount nto a a the re partie 0, aa 

mise 0 ation that a ated, is ntical i effect 
amount. That all that is written therein is with a simple bond for payment of money 
perfectly consistent with the fact that Davis absolutely, and by estoppel preventing any 
was not indebted to Mead in any amount allegation from either party to vary the 
whatever. Subsequent reflection and in- amount There is such a variance between 
v on hav rmed my pres- t declar d that upon 
s and I a inion t e the 0 at the er shou that 
j t, and judgm the c ave bee ned. 
p In err po the d ,for' am of opinion 0 reverse t e JU gment, 
that the writing set out upon oyer imposed and remand the cause, with directions to 
no obligation upon Thomas Davis, the the Circuit court to permit the plaintiff 
plaintiffs' intestate. The court here, of below, upon terms prescribed by law, to 
f mbers, be' equally d' 'ded in a er decla . by in . aver-
o on this n, the nt of ther th or requ rrec-
th it cour n canno ersed t that err exist to cified 
f suppo r in ision i verment giving fend-
thereof. ants below perm1ss10n to plead speCifically 

Holding, then, for the purposes of this any errors to their prejudice, and any other 
case, that the action of debt is well brought proper pleas. And if the plaintiff shall not 
on this paper, it remains to consider so amend her declaration, that the court 
w it is co pon in lara- g dgment e defen below 
h rding t gal effe order n the d r to the tion. 
to this, w look t whole 

ommenc h the w A list 1 LEE, J onstitut and 
of rents," &c., and ending with the word valid obligation, the law does not 
"Seal, t. and the scroll annexed to the name require any partiCUlar set form of words to 
of Thomas Davis. The legal effect of all be employed. Any words which sufficiently 
this. as the declaration alleges. is to bind declare the intention of the party and de-
T Davis i fetime, s ad- n being b r which sly or 
m tors aft eath, to nnah i y ackno a debt from 

e thousa hundred irty- h nother stitute bond: 
Ie llars a ty-five c ,s and b it is on e natur con-
for a debt of that amount; and to estop the tract or a security for the performance of a 
obligor and his representatives from alleging contract which should be construed accord
tbat the debt was more or less; yet the ing to the intention of the partiea. 7 Bac. 

r on its face contains the reservation Ab (Bouvier's ed ) 241; 1 Tuck Comm. 
f enefit 0 party, n the homas' itt. 566 And 
f g state 11 error cor- I he pape g set 0 e dec-

This to be an ation I sufficie mplies these 
that errors did eXIst In the process by which requlsl es to cons 1 u e a vali 0 Igation. 
the balance of one thousand one hundred It is headed "A list of rents for Hannah 
and thirty-seven dollars and thirty-five Mead from 1815 to 1830 made 27th' of May 
cents was arrived at; or, at least. t,hat er- 1829 and again on the 8th of March 1831." 

. ht exist '. If e . exist, T low in colum iffer-
b rms of igation to be e s; the of the s, the 

; and t ervation s to r annum oney r , the 
ery ent the s nt by b of rents llected. dif-

122 which the amount of one *thousand ferent sums are added up and the results 
one hundred and thirty-seven dollars stated in figures at the foot of each column. 

and thirty-five cents might be affected; for The paper then proceeds to state in words the 
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amount of the whole rents thus aacertained, errors in the statement. but that if there 
the amount not collected, and the amount were, they should be corrected; and in the 
that had been collected. From the amount absence of any allegation of the e:dstence 
of the collections, it states that the of errors to the prejudice of either party. 
sum of seventy-four dollars and fifty cents the paper standa as a valid and binding ob
is deducted for commissions and the sum of ligation for the net sum collected of eleven 
two hundred and seventy-eight dollars and hundred and thirty-seven dollars and thirty
twenty-one cents for land taxes. lawyers' five cents, the same demanded in the dec1a
and clerks' fees, &c.,asperaccountrendered, ration. To give it this effect it could not 
leaving the net sum collected eleven hun- be necessary that the declaration should 
dred and thirty-seven dollars and thirty- aver that there were no errors. If in fact 
five cents. A provision is then added that there were errors to the prejudice of the 
all errors in the foregoing statement were defendant in the action, that would be mat
to be corrected, and the paper was signed ter of defense more proper to come from 
and sealed by Davis and delivered to Han- that side than to be the subject of negative 
nah Mead. From the terms of the writing averment on the part of the plaintiff; and 
it seems to me that the neceaaary and una- what is matter more properly coming from 
voidable inference is that the money col- the other side need not be stated by the 

lected for Hannah Mead had been pleader because it is not neceaaary he 
124 collected by Davis, and -that the net should anticipate the answer of his adver-

balance stated remained in his hands aary which according to Hale, C. 1., is "like 
unpaid. It was therefore an acknowleda'- leaping before one comes to the stile." See 
ment under his seal that so much was stnl Sir Ralph Bovy's Case. Vent. 217; 2 Saund. 
due her and was therefore a subsisting debt 62, b; 1 Chit. Pl. (Phil. ed. 1828), p.205; 
to ~y which a promise is raised by impH- Steph. Pl. 354. 
cation of law. I do not see how the terms I do not perceive the force of the argu
of the paper caD be reconciled with the ment that as this paper contains upon ita 
hypothesis that Davis may have owed Han- face a reservation for the benefit of botm 
nah Mead nothing. That the moneys re- F.rlies that all errors were to be correcte4 
ceived were collected bv some one as agent it varies materially from that described in 
of Hannah Mead, is apparent, and if Davis the declaration because the latter imports a. 
were not the agent why would he make a debt certain of eleven hundred and thirty
statement of the busineBB in such terms as seven dollars and thirty-five cents and 
would be appropriate only to the party who estops the obligor from alleging that it was. 
was the agent and give to it the solemnity more or less. But the party cannot be 
not only of his signature but his seal also? estopped when the right to show the debt to 
And while a portion of the amount collected be leBB is expressly reserved by the paper 
is accounted for as applied to commiasions itself, and to say there is a variance be
and clerks' and lawyers' fees, &c., no in- cause this right is not referred to in the 
timation is afforded that the net balance or declaration and the aistence of errors 
any part of it had been paid over to Hannah 126 negatived would *be to assail the well 
Mead or any person for her. If it had been established mode of pleading on a 
intended as a mere statement of his trans- bond with a condition where the declaration 
actions as agent by Davis part of which simply demands the penalty leaving the 
consisted in the payment over by him of defendant to plead the condition and his. 
the large balance found in his hands, whilst performance of it. 
he was accounting for the smaller sums I think therefore the declaration was gooc1 
applied to commiuions and fees he would and that the demurrer was properly over
not have failed to state how that large bal- ruled. 
ance was disposed of; nor if the paper was Several other questions have been raised 
not iD,tended as an acknowledgment of a in this case but as the other judges are of 
subsisting debt could there havp. been any opinion the declaration is defective in. not 
neceBBity or reason for the provision that negativing the e:dstence of errors in the 
errors were to be corrected. statement, it is unneceaaary to ezpre88 any 

I think therefore the paper set out in the opinion upon them. 
declaration does constitute a good and valid "" 1 
obligation binding Davis to the payment MONCUR~,., concurred in the opinion 
of the balance stated and that it was prop_ of Samuels, 1. 
erly 80 considered in the Circuit court. . DANIEL, 1., concurred in opinion with 

Nor do I think the paper produced varies Lee, 1., that the writing set out in the
from the description ,iven of the writing declaration was a valid and bindingobliga-. 
set out in the declaration. That it should tion, upon which debt would lie against 
be described according to its legal effect, is Davis for the net balance therein stated: 
conceded, but I think it is 80 described so but he concurred with Samuels, 1., in the 

far as necessary on the part of the opinion that the declaration was defective· 
125 plaintiff. It is ·true in the paper in not averring that there were noerrora io 

produced there is a distinct proViSion the statement. 
with which it ends that all errors in the The following is the judgment of the 
statement were to be corrected, and the court: 
declaration takes no notice of this provi- It seems to the court here, that the Cir
sion. But it is plain that it is to be con- cuit court erred in holding that the bond 
strued not as an affirmance that there were whereof the defendant in error made profert 
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V. The VerdlcL 

A. WIlen Valld. 
B. WIlen Defective. 

VI. The Juda-ment. 
A. Wilen S1l1IlclenL 
B. When lIla1l1llclenL 

I. IN OBNBRAL 

in her declaration, and which is made part 
of the record by oyer, was a bond for the 
payment of one thouund one hundred and 
thirty-eeven dollars and thirty-five cents, 
neither more nor leu. It further seems to 
the court here, that as the bond, in terms, 
reserved to the parties thereto the right to 
correct errors in the statement incorporated 
in the bond, the bond should be held to bind TIle ActIoa .. DeIIt.-'l'he action of debtts deala'necl 
the obligor for 80 much money as milfht be to recover a IIJ)ecUlc sum of money due by contract. 
found due after correcting all errors In the sealed or unsealed. verbal or written. e:r;press or 
statement. That the defendant in error ImpUed. where the amount Is either ascertatned. or 
should have averred in her declaration that from the nature of the demand ta capable of belna-

no error existed in the bond, if she ascertained. whether due on lel'al UablUties (as 
127 sought to ·recover the sum above penalties denounced by statute). on atmple con-

mentioned; or, if she sought to reo. tracts. on spectaltles (or,oblll'ations under seal). 
cover more or less, she should have averred on recorda (as recotrntsancea. judlrments. etc.). or 
such errol'll in the bond as would sustain otherwtae. [8 BL Com. lIW. 1l1li; 1 ChtL PL 1." .~.; 
her demand. Thus it seems to the court I Bob. Pr. (ad Ed.) 1'10 ., HQ.]; 4 KIn. lIlaL (1Ird. 
that the Circuit court erred in overruling Ed.) MIl. See al8O, VLCodelll8'1HBI,l8II,and W. 
the demurrer of the plaintiffs in error. Va. Code 1_. ch. III. H 10. 11. 
Therefore it is considered that the uid The action haa. as a natural COll8eQuence of 
judgment be reversed and annulled, and the reforms In procedure. been more or lesa In 
that the plaintiffs in error recover of the dtanse In modern practice. belnlr entirely aboUahed 
defendant in error their costs in this court In those states where code practice lias been 
expended. And it is ordered that the jury's adopted. 
verdict be eet aside and the cause remanded, The action of debt Ues for the recovery of arrears 
with directions to sustain the demurrer, un- of rent, but at common law no Interest 'on rent 
less the defendant in error shall amend her .... as recoverable. unless e:QIresalY or by ImpUcatlon 
declaration by inserting an averment tbat contracted for. or .... here justice required IL Cooke 
uo error existed in tbe bond, if abe shall v. Wise. 8 B. &I J(. _ But In Vlrlrlnla and In 
insist on recovering the princiPLl sum of West Vlrl'lnla by statute Intereat Is recovered "In 
one thoasand one hundred and tlilrty-seven any action for rent" as In other contracts. Va. 
dollars and thirty-five cents; or, if she shall Code 1187. H l71l'i'. II1I8I; 4 J(1n. Inst. (Brd Ed.) 1_; 
insist on recovering more or less than that W. VL Code 1_. ch. l1li, 1 T. 
sum by inserting averments to sustain her For the ceneral requlattea and qualities of a dec· 
demand; and that tbe plaintiffs in error laratlon In debt, and the modes of statlD&" the 
be permitted to file a plea or pleas alleging canse of action. reference Is made to 4 Xtn. IDBL 
specific errol'll in the bond affecting the (Brd Ed.) _ "MI .. and 701 .t HQ •• where these sub
amount due thereon, and any other proper jects are fullY treated. 
pleas to the action. w..t Vi ...... PnctIo&.-It ta held In State. etc.. v. 

THB AC110N 011 DBBT. 

L In General. 
n. WIIe-n Debt Lies. 

A. Simple Contracts. 
B. BondL 
C. ,JudArments. 
D. On Statutes. 
£. Part1allY Sealed Contracts. 

m WIlen Debt Does Not Lie. 
A. In GeneraL 
B. Bonds Not Payable In Koney. 

1\". TIle Pleadlnp. 
A. The Declaration. 

I. In GeneraL 
:t. The Debt. 
a. The Breach. 
" The Averments. 
Ii. The Dam&lreL 

B. TIle Pleaa. 
I. In GeneraL 
2. Evidence under. 
LInBar. 
" NIl Debet. 
Ii. Non Eat Factum. 
I. Payment. 
7. Of Fraud. 

C. TIle BepUcation. 

Barmon. 16 W. VL 116, In Interpretlnlr BeC. 10 of ch. 
_. of the Code of West Vlrlrlnla of 1-. that so far 
as It appUed to the action of /UnIIIVJriI upon sealed 
Instruments contatntnl' a promtae. undertak1nlr 
or obll1ration to pay money. the court did not feel 
at Ube1't1' to &"lve a more enlara'ed or Uberal I~· 
terpretatlon to It, than bound to';by the laDIrU&&"e or 
terms thereof applicable thereto. but that It reo 
carded It to be the safer practice under the tllen 
state of lea-talatlon to declare In debt upon a 
sealed Instrument for the payment of money rather 
thanln~ 

NeassItT to Aver ..... Preve ~-At 
common la ..... In an action to recover money due by 
promtaaory note. not nellOtiable (the action belna
founded not on the note. but ou the contract of 
whlcll the note ta evld~nce). It ta Indlapenaable to 
aver and prove a valuable conatderatlon. as Itls In 
actions on all unsealed contracts. 4 KIn. lIlat. (Brd 
Ed.) 701. 

In VL by statute (Va. Code 1I!?a. cll. 141. I 10; Va. 
Code 1887. 1 MIl) In case of notes for tile payment of 
money. a valuable consideration ta JW'imG ftM;I4 pre· 
sumed. at least where an action of debtta broulrllt on 
the wrttlnlr (peasley v. Boatwrtlrht, I Lela'1I1118). and 
by the Code of 1887.' 2861, the same doctrine la aplIU
cable to 1ImIfIU)rit. Crawford v. Dall'lI.1 Va. Cas. IiIl; 
Jackson v. Jacksou. 10 Lell'h 4611; 4 Xln. Inst. (ard 
Ed.) 81. But the defendant may 110 Into evidence 
touciliu conatderatlon. Jackson v. Jackson. 10 
Lela'h W. 
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...... t ..... Be"raI c.- 01 ActIoa.-Debt on a 
.Inl'le blll and on a tnIItuGt ... or other simple parol 
contract. may be joined In the same actlon of debt. 
Somerville v. Grim. 17 W. Va. 8011. The actlon of 
debt lies to recover money lent. pald. had and re
ceived. Somerville v. Grim. 17 W. Va. 8011. 

Oa Speclallty ..... 51_pie Coatnc:t-Jolat ActIoa.
An actlon of debt was broul'ht on a bond for 1aI7. 
on which was an endoreement by the oblil'Or and 
ob1ll'ee atatlnl' that a eetUement had been made. 
and there was due on the btl18UilL Tbe declaratlon 
demanded ... and contained two counts. 1st. on 
the slnl'le blll. and Ind. on the simple contract. 
It 18 well establi8hed that debt may be broul'ht on 
an oblll'atlon and on a ",utvatw joined In the same 
actlon. thoul'h the former be under Beal, and the 
latter a Ilmple contract. Tbe test of the propriety 
of luch junction II that the accounts are of the 
same nature. and the lame judcment may be I'lven 
In all. thoul'h the pleas be different. Tbe declara
tlon In this caee was free from objectlon. and the 
jOint actlon was proper. Etb v. Pindall. Ii Leil'h 
1011. 

A.,.,...-.- a.J1-Boad wldl CoadItI-.-Appear
ance ball Is not required In actlonB of debt on 
bond8 with collateral conditions: and In such 
cues. It IB error to enter a judcment by default 
al'aln8t the sheriff for not requlrinl' appearance 
bail Ru1Iln v. Call. I Wash. 181: Nadenbuah v. 
Lane. 4 Rand. 418. 

Statat...,. ....... ty.-Ball Is not requirable In an 
actlon of debt. for the penalty of a statute. U. S. T. 

Mundel. II call !MIl. 

U. WHeN DBBT UBS. 

A. SIMPLE CONTRACTS. 
Nota for ~t of MOIIQ' or ToNcco.-'l'he actlon 

of debt maybe maintained on a note In wrltlnl'. for 
the payment of money or tobacco. under our stat
ute. and It Is Immaterial that the declaratlon 
8hould set out the conslderatlon of the note. or 
that It was I'lven for value received. Crawford v. 
Dall'h. I Va. Cas. 11111. ADd It was held In Hatcher 
v. Lewta. 4 Band. lli1. that debt lies Ualnst the en
doreers of a note by a joint actlon. 

Porelp Nota Ull8tUlped.-If the law of the State 
where a note Is I'lven only declare8 that it shall not 
be admlBBible as evidence unleaa stamped. an actlon 
of debt may nevertheleaa be maintained upon It in 
another state. hnt v. Mtl1er. 17 Gratt. 47. 

Wrltlq AcImowledct .. Debt.-When there Is a 
wrltlul'. slned by the debtor. acknowledl'lnl' his 
indebtedneaa In a certain amount. the real owner 
may brinl' an actlon of debt thereon. Cunnlnl'ham 
v. Berndon. 2 Call 1180: Murdock v. Berndon. 4 B. & 
M. 2QO. AD acmowledcment of Indebtedneaa be
tween the parties to a deed. contalned In Its recitals 
Is a 8u11lclent acmowledcment of a debt to 8ustaln 
an actlon of debt thereon. Newby v. Forsyth. a 
GratLI08. 

Acceptor 01 .. Order.-Under the 4th 8ectlon of the 
Act. 1 Bev. Code, ch. 1" Po 4114. the payee of an order 
can brtnl' an action of debt &l'&lust the acceptor of 
an order, becauee by his acceptance he oblil'es hlm
eelf to pay the amount of the order to the payee by 
an absolute and unconditional ob1lntlon. and the 
8ubsequent treatment of the paper does not aftect 
him. Bol1iIll'8worth v. Kilton, 8 Lell'h IiO. 

BIll of BxcIIaDIIe-Acceptor.-AD action of debt will 
'ne In the name of the drawer of a btl1 of exchanl'e 
ua\n8t the acceptor, IndependentlY of statute, and 
an actlon of debt will lie In the name of the endorsee 

of a bUl of exchanl'e ualnat the acceptor under the 
Vlrl'lnla Statute, Code 18110, ch. 144. 110: Bepauit T. 

Bunter, 4 W. Va. .,. overru1lu Smith T. Sel'ar. a 
B. & M. 8114, and Wilson v. Crowdhlll. I Munf. lID!. 

AaI:eptor of 8111 of Bxcllup-Pa~ ... 
dor-.-It was held In Renault v. Bunter, 4 W. Va. 
.,. that an action of debt will lie In the name of tbe 
payee of a blll of exchanl'e &l'&lnst the acceptor. 
under sec. 10. chap. 144, of the Code of Va. 18110, pro
vided It be averred In the declaratlon that tbe ac
ceptance Is 8il'Ded by the party who IB to be charl'ed 
thereby, or his uent. AD actlon will therefore lie 
In the name of the drawer of a blll of excbance 
aptnst the acceptor, IndependentlY of 8tatUte. An 
action wlU lie In the name of the endorsee of a bUI 
of exch&Ill'e ualnst the acceptor under the statute. 

Porelp BIll 01 Bxcb ... p.-'l'he actlon of debt Ues on 
a foreln blll of exchanl'e, which waa drawn In 
another state and endoreed In this State. Stott v. 
Alexander. 1 Wash. 881. 

To Hold nalalr and Bado..- Jointly ....... Protest 
..... Notice Necesaary.-To make an endoreee of a 
nel'Otlable note 1lable. In debt. with the maker. It 
must appear that the note waa duly and formally 
protested for non-payment. and that he was duly 
notllled of 8uch non-payment. and protest. See 
Code 1888, ch. l1li. 111. Shields v. Bank. Ii W. Va. lIM. 

B. BONDS. 
Beads DIBcb.,...., .. la "Notea or Boada,"-Au obU

I'or bound himself to pay to the oblil'ee or order on 
or before a certain day, a certaln 8um of money, with 
Intere8t. "1f'b.lch Bum may be dlscharl'ed In notes 
and bonds due onl'OOd solvent men reBldinl' tn. the 
county of Randolph, Vlrl'lnia." ThlB IB a bond for 
the payment of money and for which an action of 
debt wiU lie. When the obllntlon 18 to pay a .um 
of money, or 80me other article In the alternative. 
on or before a certa1n day: or to pay a certain 8um 
of money, with a prlvllel'e to the oblll'Or to pay tt In 
some other artlcle on or before a certain day, the 
oblll'Or bas his election to deliver the artlcle OIl or 
before that day: but If he faU to do 80. he IB Hable 
absolutelY for the money In an actlon of debt for Its 
recovery. Butcher v. Carlile. 11 Gratt. uo. 

Boada Pay ..... la "Goods or M_y."-AD obllcation 
was made for the paymeut of a certaln sum of money 
In monthlY In8tallments. "either In I'OQdB at rel'Ular 
prices or current money." At the dates of payments 
neither the goods were delivered, nor the money 
pald. It was /t.,U that this was an obllntlon to pay 
money. with the privllel'e to the oblll'Or to dlscbarce 
the money oblll'atlon by the dellTery of I'OOd8 at rec
ularprices In equal amount. on or before the time of 
payment: and the oblil'or havlnl' falled within that 
tlme either to pay the money or so to deliver the 
I'OOds, was liable In an actlon of debt tbereon. 
Minnick v. Williams, 77 Va. 'lIi8. 

Oa Bead ofSberl ...... Treapus.-AD action of debt 
Is the proper remedy when proceedlnl' on the om
clal bond of a 8herlff who take8 the property of A. 
under an attachment &l'&lnat the property of B. 
TbIB was a vlolatlon of the duty of hlB olllce and the 
condltlon of his bond, and hlB Buretles are Uable 
therefor. Sanl'8ter v. Com .. 17 GratL IlK. 

Boads Pays .... la Ceafed ...... No .... -A bond was 
I'lven In IB112. novatinl' several prior transactions 
between the parties. If the Intention of the part.les 
to the bond was that It was payable In Confederate 
States treasUry notes, the defendant Is entitled to 
recover In an actlon of debt the value of the amoun t 
of aueb note&, scaled accardiDl' to the value of such 
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DOteswtth reference to IrOld. Dearinlr v. Rucker, 18 
GratL" 

IIoIIds PIqraIIIe Ia "OoId or SIIv ...... -AD action of 
debt 11'38 brolql"ht on a bond promlslnlr to pay, 
"twenty-four huDdred dollars, In Irold or sUver. or 
Its eqDivaient." The court was of the opinion that 
tlIllI 11'38 an oblia'ation to pay a certain sum, and 
"rold or stiver" was named as tbe standard of value. 
Tbe oblilror was not obUtred to pay In that coin. he 
tould bue paid Its equivalent. Sucb an oblilratlon 
is an absolute one for the payment of a sum certain 
of money, and as held In Butcher T. CarlUe, 12 Gratt. 
$:!I. altboulrh tbere was a privllelre to dlscb&rlre It In 
il$ equivalent, the action of debt was properly 
maintainable on It. Turpin v. Sledd, II Gratt. 288. 

RtIpIev)' BoIId--Tbe ezecutors may either maintain 
the .tatutory remedy of motion, or tbe common·law 
remedY of action of debt on a replevln bond, payable 
to tbelr testator. Booker T. McRoberts, 1 Call 10; 
Early v. Owen, II Munf. 818. 

DeIectITe ~ Baad.-Aithoulrh a motion 
bas been broolrht on a forthcomlnlr bond, and dis' 
mlsHcl because It was defective, this did not prevent 
tbe lubllequent brtnlrinlr of an action of debt upon 
the &aIDe bond, the said bond belDir taken by the 
Iberllf. and the property was not dellvered accordinlr 
to the condition of the bond and the motion on said 
bond dl8mlsaed because of Its InsumctencY. Hewlett 
T. C1Iamberlayne, 1 Wash. 887; Johnstons v. Meri· 
wether, I CallIllllL The fact that the bond was taken 
payable to the sheriff lD8tead of to the creditor, 
does not pre_nt hls brtnlrlDir an actiOll of debt on It. 
Beale T. Downman, 1 Call_ 

AddI81a-1", elL Ia-Ia c:-trae4-AdmbllRnItIH 
.... -M.. H. adm'r of R. H. recovers a judlrment 
aplnst Eo B. adm'll: of R. B. for debt dne plaintiff's 
Intestate, and sues out a .II- /G. thereon .. wblcb ls 
returned .. tIllG 6otIG; then. M.. H. the plaintiff, dies; 
and admintstration '" 60"" _ of R. H. 'I estate I. 
ITUted to A. n.u. the actiOll of debt on the 
administration bond of Eo B. &lraiD8t ber and her 
!ollreties. Hes at the relation of A. the adm'r '" 6011U 
_ of R. H. and not at the relation of the represen· 
tative of II. H.. he IlnIt adm'r of R. H., upon tbe 
COllllitrDCtlon of the ltatUte of 1818-14, ch. II, II!; 1 
Hn. Code, ch. lot, I a; Allen v. CUunlnlrham, 8 
Lo!lcbM. 
.... to ~WIIea HeIr May Sae.--The heir 

may maintain an action of debt on a bond to hl8 
ancestor, condltioned fw the qUiet enjoyment of 
land&. when the breach has happened n_ the 
ancestor .. death. Every decedent leave8 two repre' 
llentatlveB, the ezecntor, who repreaents hls personal 
ri&'hlll. and the heir, who represents bIB real rilrbts. 
The executor is entitled to tbe collection and POIIBes· 
~I"n of lbe personal estate for the purposes of 
payment of debts and lelr&Cle8, but the belr ls 
entiUedto the realty. The bond8ued oncon8t1tuted 
DO part of the testator's personal estate. as no breacb 
occurred durtnlr bls lifetime, but belonlred to tbe 
I:elr as appertainlDlr to the inberitance, and It was 
proper for him to 8ue in debt for the breacb. Eppes 
". Demovllle. II Call1lL 

c . .n"'DGJlENTS. 
.... ~ DefeIIdat Dead.-Wbere a 

:oIut :luda"ment ls obtained wain8t two defendants, 
and ODe din, an action of debt on the judlrment lie8 
uaiDst the representative of tbe deceased defend· 
ant: the law respectiDir partitions, jOint rilrbts and 
oblilr"tlOlUl. 1 ReT. Code, ., belnlr applicable to 
jOint judll"1Dents. Roane v. Drummond, II Rand. 181. 

OIl J __ ~ "If Auet&,"-It wu held In Brazton 

v. Wood, C Gratt. III, that tbe action of debt could be 
broDlrht on a judlrment, coufessed by tbe admlnls· 
trator In a suit by a debtor of bls testator, "If a 
8umclencyof tbe UBets of tbe defendan t's testator'l 
e&tate 8hall remain after paymeut of debts of 
8uPerior dllrnlty." 
J-.-t-WIM. RKorcb o.troyed.--The action of 

debt may be maintained on a judlrment, althoUlrb 
tbe records of such judlrment bave been destroyed 
by lire, whlcb also de8troya tbe record of au appeal 
taken on said jUd!rment. Newcomb T. Drummond, 
4 Leilrb rn. 

D. ON STATUTES. 
5tatatary ......,..-By the SuPP. to Rev. Code, cb. 

88. Po HI!, it provldes tbat If any 01llcer of an election. 
who Interferes In the election In any way by sbowtnlr 
partiality for any candidate, be 8ball forfeit a 
certain lum, to be recovered by blll, plaiut, or 
Information In &IlJ" court of record. In an action of 
debt broDlrht under thls statute It was contended 
that debt not belDir mentioned u a meana of reo 
covery, the action did not properly He, but the 
court held It to be embraced In tbe word8 "blll" and 
"plaint... Sims v. Alderson, 8 Lellrb 4'711. 

E. PARTIALLY SEALED OONTR:\.CTS. 
WrItI ... tiuIed II)' a Part of SIpen-JoIat-Jolataall 

&neraL-AD Instrument In wrtUDlr, biudlDlr all of 
the parties thereto. purportlna to be under their 
bands and sealB, ls not sealed u to one of the parties. 
AD actlon of debt 18 brouabt on the paper, and on 
demurrer it ls held proper to sue all of tbe parties 
to 8uch paper In one action of debt. In order to 
maintain the action the undertaltinlr must be eltber 
joint and several, or joint; It was held to be plainly 
one joint undertaltinlr. Rankin v. Boler, 8 Gratt. .. 

AD action of debt was broulrbt upon tbe follow
lDIr Instrl1ment, "On demand, I promise to pay to 
David Keller the just aud full 8um of 1200.00, for 
value received, u witne88 my band and 8eal the 1st 
day of Marcb, 1802. 

ThOll. McRdman, [Seal.] 
Security:-Davld M.. Riffe." Tbls action was a 
joint one, and was broDlrbt by Keller'8 adminlstra
tor wainst tbe oblllrOr and the 8&rety. The court 
beld that thlB wrttlnlr constituted a Joint and 8ev· 
eral promise to pay, and that tbe action of debt was 
properly broulrbt on It; It was beld not neCe88ary to 
8ue In separate actions the oblilrOr and Burety . 
Keller v. McHuffman. 15 W. Va. 1lC. 

ilL WHEN DBBT DO~ NOT UB. 
A. IN GENERAL. 
Road Payable la llUtall_C..-Wben tbe obliptlon 

Is to pay a 8um of money In twenty-tlve annual In-
8tallments, debt cannot be maintained on the bond, 
until tbe wbole amount becomes due and payable. 
The proper remedy 18 an actlon of covenant for tbe 
recovery of tbe lustallments as tbey fall due. Pey. 
ton v. Harman, lIS Gratt. Il48. 

Statutory Boad8.-If an act of assembly directs 
tbat a bond sball be payable to the justices. and 
lbat the penalty shall be £UIOO; If lbe bond be taken 
payable to tbe IrOvernor, and the penalty be £10.000, 
and a suit thereon Is broDlrbt by a succeedlnlr IrOV
emor for the benellt of the party Injured by an 
action of debt, It cannot be 8ustained. Stnart v. 
Lee, 8 Call 411. 

Apf ... t Drawer aDd Eadoners of a Spedalty.-A 
sinlrle bill, under seal, Is not a note, but a specialty; 
and tberefore tbe drawer and endorsers of sucb a 
note made nelrotlable and payable at the Farmers' 
Bank, cannot be sued jointlY In an action of debt. 
Mann v. Sutton, C Rand. IIi8. 
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51 ..... Bill aDder .5etII.-Slnce tbe passalre of the 
West Viremia Code of 1-. as before, a slule bill 
under seal Is not a note, but a specialty; and tbe 
drawer or endorsers of sucb a bill, althoulrh It be 
made payable and nelrOtiable at a bank In West 
Viremia. cannot be Bued jointlY In an action of 
debt by virtue of tbe lltb sec. of ch. l1li. of sald 
Code. See Mann v. Sutton. Ii RaneL !158; Laldley v. 
Brllrht, 17 W. Va. m. But see same section In the 
Code of 181M1. 

Beaeftclary Not • Party.-Wbere there was an 
Indenture between two parties, In which one of the 
parties covenanted to pay a certain sum to a third 
party. within a certaln time and there was a breach 
of this covenant, the .rrantee or bls personal repre
sentative onlY may proceed at law for Its recovery, 
either by covenant for the breach or by debt for the 
money. The beneflclary cannot do so. So In a aim· 
llar case when the conl.ract was by parol, tbe bene
flclary was not allowed to malntaln debt or 
assumpsit for the money. The personal represen
tative of the dead .rrantee alone belnlr allowed to 
proceed at law. Ross v. Milne. III Lellrh lIM. 87 Am. 
Dec. M8. 

nllltary c::ertAtc:.tu.-It was beld In Gibbon v. 
Jameson, Ii Call lIN, that as debt could only be sup
ported for money or tobacco, It dld not lie for mili
tary cerUflca tes. 

Por Levyl .... without Payl .... Y .... •• R.at Dae.-An 
action of debt was not sustained under an act which 
did not Impose a penalty upon the ofllcer for levylnlr 
an execution on the property of the tenant, wben a 
year's rent was due to the landlord. wblcb the 
ofllcer did not pay. The aberlff was liable In such 
case. but tbe remedy was an action on the case for 
consequential damalres. Byrd v. Cocke. I Wash. lI8lI. 

Ac:ceptor of Bill of exc:baap.-An action of debt 
was held In Smltb v. Sepr. B H. "']I(. lIN, and also 
In Wilson v. Crowdhlll, B Munf. 802, not to lie &lralnst 
the acceptor of a bill of exchanlre. Otberwlse by 
Va. Code of 1887, I I8IiII. Seealao, Relrnault v. Hunter, 
4 W. Va. lIIi7, boldlUIr same way. that the action 
doesUe. 

B. BONDS NOT PAYABLE IN MONEY. 
Boad "Payabl. la the Currency of VlllfIa ..... d Nortb 

Carolla. M_y."-on tbe 14tb of September 1888. H 
bound himself by bond to pay to D twelve montbs 
after date ellrht bundred dollars for the purchase 
money of land, descrlblu It, "payable In the cur
rency of Vlrll'1nla and North Carolina money." The 
ob1llratlon upon which this suit was broQlrht, prom-
1aed to pay ellrbt bundred dollars "payable In the 
currencY of Vlrll'1nla and Nortb Carolina money." 
Bank notes, thoulrb they pass Irenerally by common 
consent as money, and answer the purpose of 
money, are not money In a lelral sense unless they 
be made a lelral tender In payment of debts. The 
action of debt will not lie where the amount of 
recovery In money must be ascertained by evidence 
of value and the Intervention of a jUry. The action 
of debt onlY Ues for money and the plaintiff recovers 
the sum m AtmUrO, and not a compensation In dam· 
aires. In this case the quantity of the Vlrll'1nla and 
North Carolina currency was bed. and the Insertion 
of the words ellrht hundred dollars has no reference 
to curreut cOln. but to the amount of bank notes 
whlcb represents so mucb coin. In cases of Inde· 
terminate quantity there can be no other measure 
of dam&lres than the named sum, and the Interven· 
tlon of a jury IsunnecesBal"Y. Tbenamed sum must 
necessarily be the amount of tbe debt, which ls 
then precisely ascertained. But wbere the named 

sum Is to be paid In any determlnate quantity of a 
collateral article subject to fluctuation In Its mar· 
ket price. the value of that article Is tbe thlu due, 
and as It may be more or Ie .. than the named Bum 
for wblcb the creditor Is wllllnir to take the article, 
It muat be estimated In dam&1re8 by the jury. This 
was a promise to pay this sum In the currency 
named. and the action of debt cannot be malntalned 
upon It. Dunpn v. Benderllte, B1 Gratt. 1411. 

Boads Pay.... la Bank Notes.~he ob1llror 10 a 
bond, promised to Vay, on or before a certain speci· 
fled day. the sum of "818dollarsaod '7IIcenta,lnnoles 
of the United States Bank or either of the Vlrll'1nla 
banks," and an action of deht Is broQlrhl, on tbls 
wrltlnlr. It Is held tbat the action caunot be main· 
talned. The action of debt will onlY lie nPOo a 
money or tobacco bond, and the plaintiff recovel"8 
the aum ,,, _0, and not a compensation In dam· 
&Ires. Thla la aubstantlally a contract to pay bank. 
notes to a certain speclfled amount, elt1lreBBed In 
words as appropriate as any other, to slptfy bow 
mucb bank paper was to be paid. and Is equivalent 
to an enlr&lrement to pay bank notes amountlDlr to 
818 dollars and '711 cents, or ao many bank notes as on 
tbelr face will nominally make that aum. Paper 
may rise or depreciate In value before tbe day of 
payment, and If the day passes, when the contract 
Is to be fulfllled, the measure of the obUlree's rlcht. 
and of the obUlror's lIabilitiea Is the value of the 
notes on that day to be ascertained by the verdict 
of a jUry, and awarded In daMaireB. But where the 
promise Is to pay a determinate sum In an article of 
fluctuatlnlr or uncertaln value, if tbe quantitY be 
bed, ao that at the day of payment It may fall short 
of the debt, there debt will not Ue, because the 
essence of the contract was tbe delivery of the 
article and the creditor can only recover the value. 
As wbere there ia an obUption to pay IiOO dollars In 
wbeat at a certaln day, a failure ia made to deliver 
the wheat on that day, debt will lie because the 
oblilration was for IiOO dollars, whetber It be patd In 
coln or wbeat. But If the oh1llration be to pay 500 
dollars by the delivery of IiOO busbels of wheat. 
there debt will not Ue, althoulrb .the day be past, 
for It is pQ88lble that the wheat· on the day of pay
ment will be wortb less than IiOO dollars. Beirne v. 
Dunlap, 8 Le1lrb 614-

IV. THe PLBADIN05. 
A. THE DECLARATION, 
1. IN GBIUBAL. 
OaI"sloaof O.11!ror's Resldeac:e.-It Is Immaterial 

that the words, "of the county of Essex," the place 
of the obillror's residence, which Is stated In t.b.e 
bond, are not atated In tbe declaratiou: Evans v. 
Smith, 1 Wash. 7ll. 

BImIk uto 5aJaa, D • ..,.tc.-Wbere an ofllce jude-
ment was entered for the plaintiff on a declaraUon 
In debt, wblch was blank as to the sum declared 
for, the date of the bond, tbe a88llrDment to the 
plaintiff and the damalre, It was Incurably erro
neous, and the Judgment was reversed and the suit 
was dismissed with costs. Blane v. Sansum, a Call 
4115. 

Dec::laratloa of executor la Detinet-JadlraIeDt de 
Beata Tutatorls.-If an executor obtaln a jUd!rlnent 
alralnst the administrator of the debtor, for a debt 
due to his testator. to be levied of the !rOOds and 
chattels of the Intestate, aud be afterwards brine
au action of debt alfalnst the administrator S11g_ 

Irestlnlr a dn/Jltmlit and declare In tktirwt only. be 
cannot bave judlrment tk 60m. prom" of tbe a.d-
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mlnlstrator but onlY IH lIoAi. tataIqrV. To entitle 
the plaintiff to a judlrIllentlHboAU J')f'OJIriUhe should 
declare in the .1HC and UitNC. Spotswood v. PrIce. 
3 B. &M. 121. Ibecatar·. Baads-How Ac:tIoD .. aro...bt.-on a 
bond payable to "A. execut.>r of B." the declara· 
lion technicallY ahould bave been In the df6.t aR 
weU as the IUtlrut. but It was only In the .tflut. 
The plaintiff baR the rllrbt to abrldlre bls demand. 
and the omisston to declare In the ~t Is aucb 
mere matter of form. thatlt will not be beld reo 
rarded. even on speclal demurrer. Balleyv. Beck· 
lrith. '1 LelJrh 1IOt; Waller v. Ellls, I Muilf. 88. 

DecIarIDtr ...aast ~ta Helr.-In dedarlUir In an 
acllou of debt &!ralnst tbe belr of an belr on a bond 
in which sucb bem are bound. he sbould be cbar!red 
as heir of the belr of the obligor. or aR heir of the 
oblliror, with a ridflic.t. aettlnlr fortb the Interven
luI' descent. but It IB not necessary for tbe declara
tion to state how be Is belr. Waller v. EIlts. II Kanf. 
till. 

HuIJaII ....... la Salt OD Boad to Wlfe.-In an 
actiou of debt on a bond In the name of a 
married woman as assllruee of the obUlree tbe dec
laration atated that ber busband had no Interest In 
the subject matter of the ault but was Joined with 
hlswlfebywayofconformlt}'. Hdd. the declaration 
was unobJectionable. Tate v. Perkins. 8Ii Va. 1 •• '1 
!'o. E. Rep. _: Hayes v. Va. Mut.. etc.. Aas·n.78 Va. 
S 
By~oa ~Due.-Itls a surAclent dec· 

laratlon in debt. whlcb states that tbe defendant 
bad acknowledlred by bls certain wrlllnir. the set
tlemeD,t of bIB acCount wIth W. R.. and a certain 
amount due to him, Which tbe said W. R. had by 
lITitlUir on the bill of settlement I&!I81l1'Ded to tbe 
plaintiffs. dlrectlnlr the same to be understood as 
belonl'lnc to the plain tiffs. This atated a su1ftclen t 
caaseof action. CUnnIl1II'bam v. Herndon. I Call1l80. 

Oa ~tndIoa Boad.-As administration bonds 
:are for th~ use of others. and are speclllcallY des
il'D&ted and provided for by law, It follows, that 
when sucb a bond IB sued upon. and Is to be exhlb· 
ited as evidence. It oUlrht clearly to appear from 
the declaration. that the bond declared on. Is In 
it~ character an adminIstration bond. It oUlrbt not 
to have to be Inferable from the declaration that 
it is a mere private bond. which Is the Irround of ac· 
tion. When an orAclal bond Is tbe lrrGund of action. 
It ~bould be laid In the declaration to have been 
mad.e to the oblllree in hIB orAclal capaclty; tbat 
the declaration should manifest In what rllrbt the 
plalntlff SUeB IB a lreDeral prlnclple of law. The fall
";Ire to state In a declaration in debt on an ad min· 
:stratlon bond that the plaintiffs sued aR justices 
nt the court Is a fatal variance. and the bond was 
inadmlllslble In evidence. Cabell v. Hardwick. 1 
cau JI6. 

WIld ........... ID Dec:laratloa PaUl.-The declara· 
tion tn an action of debt on a negotiable note. 
which falls to state that the plaintiff Is the payee 
or endorsee or holder of the note. thoulrb the draw· 
inI' of the note. aud Ita endorsement by tbe payee 
La blank Is alle!red ; whlcb also falls to state that It 
W'U dulY presented for payment at the place where 
It was payable. at the time when It became due 
mel payable. that It was not paid. and that there· 
upon It was then duIyprotested for non-payment, of 
:all of which the endorser had prompt notice. Is fa
tlIllJ' defective on !reneral demurrer. Bank of 
BuntlDlrtDn v. Hysell. l!2 W. Va. 14l1. 
~ 1feIr. of OIIIIaor.-In an action of debt on 

bond with collateral condition. the writ (wblch by 
the defendants· praylq oyer was spread on the 
record) WaR &!ralnst four persons, aR belrs of the 
obllllOr. but the declaration onlY charlred three all 
such heirs. the declaration was too defective for a 
judlrIllent to be entered thereon. and sucb defect 
WaR not cured by verdict. Watson v. Lynch. 4 Munf. 
IK. See Va. Code 1887. 128811. 

2. TIIII DDT. 
Oa Joiat Boad .... ast Oae ObIlIrW.-In an action of 

debt galnat one onlY of two joint obllirors. where 
the declaration described the bond aR joint, aud dId 
not state that the other oblliror WaR dead. thIs was a. 
fatal error. and thoulrh It WaR not pleaded In abate
ment, was not cured by verdict. Newman v. Gra
ham. 8 Munf. 187. But It Is beld In Meredith v. Duval. 
1 Munf. 711. tbatlf the bond be spread on the record 
by oyer, and appear to be a Joim a1Id __ r.ral bond. the 
defect In the declaration will be obviated. In nel· 
ther case was the statllte of JWIIU. adverted to. See 
Va. Code. 1887. IIIHII. 

Wbea latarest Not Part 0' Debt.-The declaration In 
an action of debt on a judlrUlent, which does not 
carrY Interest. demands the sum wIth Interest. 
When the plaintiff. In an action In nothlnlr extrinsIc. 
but dependlnlr on a deed or other Instrument. and 
IIIIri ratio"" on a judlrIllent, demands more than by 
his declaration he shows himself entitled to. the 
declaration la bad· upon demurrer. Shelton v. 
Welsh. '1 Lellrh 1'15. 

Oa Marylaad Juqaaeat.-A Maryland judlrment 
was rendered for a debt, damges and costa. with a 
memorandum at the foot that the plaintiff shall 
release the damalres on payment of tbe Interest due 
on the debt. In an action of debt broulrht on this 
judlrment In VIl'IrInla. the declaration demanded 
the debt with IntereRt. and not the dam aires. The 
demand 'of the plaintiff WaR substantiallY for tbe 
debt with Interest, and hence tbere was no error In 
the declaration. which was held to be II'OOd In Kemp 
v. Mundell. 9 Lellrh 12. 

Ac:kaowlqlDeat of ladebted_ la a Deed.-In a 
declaration In debt on a deed. whlcb contaIns tbe 
acknowledlrIllent of the debt. It was held unneces· 
sary to set out any more of the deed than that which 
contains the acknowledlrIllent; and that only ac· 
cordlnlr to Ita lelral effect. Newby v. Forsyth. 8 
Gratt. Q. 

Oa Stateaaeat of Apat.-An actlon of debt WaR 
Instituted on a paper. wblch contained a statement 
of account of rents collected throUl'h a number of 
years by an gent for his principal. There was a 
statement at the foot of the account settlq out the 
Irr088 amount received. certain deductions. leavlnlr 
the net sum due, concludlnlr. "In the forel'olnlr state
ment all errors to be corrected. As witness my 
hand and seal." This wasslll'Ded and sealed by the 
alrellt. If this paper will sustain an action of debt, 
the declaration sbould declare that tbere are no 
errors In the bond; If plaIntiff claIms the net sum. 
and If she claims more or leSli. she should aver such 
error aR will sustain her demand. Davis v. Mead. 18 
Grall. 118. 

Defective Dec:laratlo_Statate of Jeofall"-The dec
laration In an action of debt on a judlrment for a 
certalllsum to be dlacharlred by a lesser. demanded 
a wroBIr 8um. and no special demurrer was flIed. 
The error was cured by the statute of J_OfIlU_, there 
belnlr enoUirh In the declaration to show the true 
amount of tbe judlrIllent. Roane v. Drummond. 6 
Rand. 181. 
~ of Dec:laratlOD.-An action of debt was 
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broU8'ht upon a jud8ment for a certain sum. In the 
declaration the sum declared for wassllchtly d11rer· 
ent from the judcment. The plea of no such record 
was Illed. Upon the tr1al of the cause. the plalntiff 
moved to amend the declaration by luaertlnc the 
true sum. which was allowed. There was no error In 
permlttinc the amendment. Anderson v. Dudley. 
IiCall_. 

Dateo' Bead BlaII; ID DecIantIoa.-An action of 
debt was broucht on two bonds. which were de
scrlbed In the declaration as dated on the - day of 
- 18IiII. and the - day of - IIM1O. The objection on 
ceneral demurrer to these counts was not held 
BOund. the bonds belnc fully descrlbed. Simmons 
v. Trumbo. 8 W. Va. 1158. 

0.. ....... 0' Sum.-In an action of debt upon a pro
tested nel(Otiable note qaIDat the makers and en
dorsers. the accldeutal omlaBlon of the aum for which 
the note was IrIven. In the deacrlption of It In the 
declaratiou. where It appears from other parts of 
the declaration. la not lrrGund of demurrer. Archer 
v. Ward. 8 Gratt. GIll. 
0.. .... Leu n .. "-at of Note SuecI_-If the 

demand In the declaration In an action of debt be 
for lellll than the rlCht of recovery ahoWD by the note 
described fn It, It would be dlareprded on demurrer 
by reason of sec. III. ch. 1111 of the Code. and as the 
variance does not &IrIrrIeve the defendant, but la to 
hla benellt; and al8O, In the absence of ademurrer. 
It la cured after judement by sec. a. ch. UK of the 
Code of W. Va. Lonc v. campbell, 8'1 W. Va. 8811, 17 
S. E. Rep. 18'1 (18118). 

Varlaace-Sevenl-Jolnt and Seve ..... -If a declara· 
tion descrlbe a Dote of aeveral partiea as aeveral. 
while the note la JOIDt and several. and no objection 
Is made on account of the varlaDce before judcment, 
thoUCh It be rendered on demurrer to evldeDce. 
It Is unavall1U8' to reverse the Judement by reason 
of sec. a. ch. 184 of the Code of W. Va. Lonc v. Camp
belL 1'1 W. Va. 8G5, 17 S. E. Rep. 18'1 (18118). 

DeclaratIon Dafec:tlve.-A judemeDt was rendered 
In favor of testator of the defendant. &l(a\nat the 
plaintiff for fJf£. as. ~. to be dlBcharced by the pay. 
ment of 111£. 411. lei. The declaration In an action of 
debt, broucht upon tbe above Judement. claimed 
only the latter sum. and a verdict was IrIven to the 
plaintiff. and Judement eDtered. On appeal the 
judcment was reversed. because by the declaration 
It Is manifest that the ault ahould have been for fJf£. 
88. 4d. Inatead of 111£. 411. lid. Ral(Bdale v. Balte. I 
Waah.20I. 

late .... tNotCl .. mecI.-An action ofdebtwasbroU8'ht 
upon a promlasory note. bearlnc Interest from date. 
The declaration stated the prinCipal sum rlcht. but 
omitted to state the amount of Intereat. Judement 
for the prlnclpal8um without Intereat must be en· 
tered upon MIl ,um it\fOrmatu,. Hubbard v. Blow. 1 
Waah.70. See also. Brooke v. Gordon. I Call 112. But 
now under the act which took effect April 18011, the 
clerk lasue8 ell:eclltions for IDterest. thoUlrh not 
mentioned In the wrltlDlr. nor demanded In the dec
laration. Wallace v. Baker. I Munf. 884; Baird v. 
Peter. 4 Munf. 78. . See Va. Code. H lI8II0.811111. 

A judiirment entered Dpon ttU dicit or 110" _ i .... 
fortlllltUl. In an action of debt In a penill bill. will not 
be reversed becau8e the declaration. althouch 
de8crlblnc the blll penal correctly as to the prlncl· 
pal. penalty. and date. omitted to mention that the 
debt was payable "with Intereat from a day prior to 
the date." and judement. In conformity with the 
penal bUl was entered for the penalty. to be d18' 
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charced by the prlnclpal. ,with auch Interest and 
costa. Harperv. Smith. 8 Munf .... 

VarIaaw ___ Bead and DacIuatIoa.-In an ac-
tion of debt on a bond. the latter was recited In the 
declaration as bearlnc date In 1811; the bond pro
duced. and made part of the declaration uPOn oyer 
waa dated In 1810. This variance was held to be a 
matter of 8ubstance. and fatal to the case. Bennett 
v. Loyd. 8 LeICh 8UI. 

Oa J.ra-t tor ~ 0 ............ by s..u.r 
Saa.-Iu an action of debt on a judement for the 
penalty of a bond. "to be dlacharl(ed by a 8maller 
sum with Intereat." the declaration oucht not to 
demand "the amaller sum with Intereat till paid." 
but "the penalty to be dlacharced thereby." On the 
lrrGund of this defect the court waa of opinion that 
the error waa a fatal one. even after verdict. An
derson v. Price. 4 Munf. 807. 

Peulty and Not AQrepte of ~ Sued on De
lIUIIIded-Not Brror.-The llUIrilu,. In an action of 
debt broucht upon an Injunction bond a~uld 
demand the alrlrrepte of aU the Injunction bonds 
named In the declaration. where there are several 
counts. and there are apparently several bonds. 
Bnt If the IlWrltw demands oDlY the penalty and not 
the &lrlrrepte It will not be ao materlal an error as 
to be available on l(eDeral demurrer. Banlt v. 
Fle8hman. 12 W. Va. 817. 

a. TBB BBBAca. 
Dealurrer-Jolalq ea- of Actloa.-A declaration 

In debt contained but one count for the aum of" 
made up of the alrlrrecate amounts due by two alllll'le 
blUs. one of whlcb alleced the defendant had 
bound hlmaelf to pay 1100 In cash and 185.00 In Irood 
caah notes. the other that he bonud himself to pay 
.... The breach laid was that "the defendant bas 
not paid the said several parcels of the said sum of 
l15li8. or any. or either of them. or any part thereof. 
In money or IrOOd caah notes." The defendant 
demurred becauae (1) the declaration was double in 
blendlnc debt with covenant; (I) debt cannot be 
maintained on money to be paid In cash notcB; (8) 
debt and covenant canDot be joined In the aame 
action. and (t) debt Is an entirety and Indlvlalble. 
These objections cannot be cousldered on a demur
rer to the whole declaration. The demnrrer callnot 
be "u8ta1ned. Henderson v. StrlDlrer. 8 Gratt. lao. 

0ffIc:IaI Bead-Prom Wb_ noney ~ved-I"""" 
...... ~-In an action of debt on a 
bond conditioned for the faithful dlacharce of the 
duties of an oflI.ce. the declaration need not set forth 
the particular persona from whom money was 
received. nor the auma received from each. nor the 
time when the breachea were committed. If It ap
pears that they occurred durlnc the continuance of 
defendant In his omce; nor la It necesaary to atate 
the damqe8 occasloDed by the breaches. It la uot 
necessary for the declaration. after the aaaipment 
of breaches. to allece that the plaintiffs have been 
Injured by the breaches, but It Is sumclent If It Is 
stated that an action haa accrued to the plaintiffs to 
demand and have the penalty of the bond. In an 
action for the penalty of a bond. It la not Deceasary 
to atate that In consequeuce of the refUBal of the 
defendant to pay. the plaintiff sustained damllire. 
Alllson v. Bank. 8 Rand. lICK. 

Bead by Olatrt ........ to lad_ally Ad .... latrator.
In an action of debt on a bond IrIven by dlstrlbutees 
to ludemnlfy an admlnlatrator for dlvldlDll' the 
estate amonc them. the condition belnC. "that they 
8hould pay him their respective proportiona of all 
debts which he should be cor7UNlkd to pay. that 
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sbould thereafter come qalDst Bald estate," It was 
a suJIlcfent asstpmen t of the breach for the decla
ration to BaY. -'that the plaintiff on a day 8ubsequent. 
to the date of the bond. had patd, by the eo .. '" of 
the defendants, a debt which was then due from 
the estate aforesaid, and which. as admintstrator 
be was 60vtId to pay. and that the defendants had 
not patd him their respective parts nor any propor
tion thereof. but the same had refused. althouch 
often requested_" X08II v_ X088, 4 H_ '" II. 2l1li. 
IIIHI8cIeIIt~tof B_II.-An asallrDDlent 

of a breach of a bond wllh collateral condition. lD 
tbe declaration which commenced "and whereas. 
etc_." and contlDued lD thts Way of recital to the 
end. and which did not contain any direct aver
ment, was held in8dclent, and the error was fatal 
on nneral demurrer. Syme v. GriIDD, 4 H. '" 1(.177. 
See Va. Code 18117. 181ft. 

IIoad wi. eou.ter .. Coadltlea.-It ts 8dclent In 
declartnlr on a bond with collateral condition. If the 
declaration lD debt on nch bond &IIIIlI(D the breach 
tn the very wordll of the condition.. Cruhtll v. 
Palre. I B.. '" X. ... Judlrment was 8ustained 
althOUlrh no daman8 were lald In the declaration 
In an action of debt on bond with a coUateral condi
tion. CrqhW v_ Pan. I H. '" I(. ... 

In an action of debt on a bond with collateral COD
ditioD, if the breach be asstped lD as ~ term8 
as those of the condition. thts 18 BnlItcfent. In luch 
cases. the pl&lDtltf may reCOVf'rmore dam&1re8 than 
he has laid in the declaration. WlnIIlow v. Com .• II 
8.1:1(. ... 

Oa BoDd wltb laterut.-'l'he declaration In an 
action of debt descrtbed it' as beinlr for a certain 
sum of mODe!'. with lDterest from a certain day. 
The breach laid was that the defendant had not 
paid "the aforesaid lum of money." without allelr
\q the non-payment of lDterest. The defendant 
waa not allowed to object to errors which were 
for hta beneflt, and the defect was cured by the ver
elIct for the prlDcfpal lum. tanther with damuel 
and coat& Hammitt v. BuUett, 1 Cau 587. 
~ .. Dec:IuIItIoD--Geni C. a el •• I.a

Bmac.... Wbere an action of debt ts based upon 
a &lDIrle btU and Blmple contracts for money lent, 
mone,. received. or money pald. and the &lrlrrepte 
of all the counts ts demanded, the uaual conclu
!Iou need not be added to each count, and If the Iren
eral coaclualon of the declaration ta In the proper 
form and !rOOd. It wUl be conBldered as applYlnw to 
each count, as weU as to all coUectivelY. And when 
the breach lD the ClOunt on the Blnlrle btU ts allend 
to bave been defective, and the breach at the end of 
the declaration IB II1l1Ilcfent, the breach to the count 
of the a1qle btU wiU be cured by the breacb at the 
end of the declaration. Somerville v. Grim, 17 W. 
Va._ 

V ..... Cared lifter Verdlet.-Tbe defendant pve 
a bond, with condition, that be would coUect certain 
debta due to obllC'ee, make return of amounts col
lected, and nrrender au bondl not pald, except 
ncb as mllrht be lodnd with lawYers for collection, 
acreelDtr to perform the duty of collector for the 
obllcee to the best of hts lkilL AD action of 
debt wu broQlrht on thta bond, and the breach was 
laid on the defendant'l nelrlectlnlr to brlDlr Balts for 
the recovery of the debts, etc. Thts vartance was 
held Immaterial. particularlY after verdict. Haw
klDI v. Berkley, 1 Wash. IOl. 

.. TInI A V1IIUOI1n'8. 
AaUl'I BoadB-Bad A-a.-Wben the action 

of debt was broulrht on a IherUl'. bond. and the 

declaration averred that the deputy sheriff __ ,. 
IduftI that he had received the amount of the execu· 
tion, not that he had ..-ifHlfl It, thts was a bad 
aTerment. For thouwh It may 'be true, that the 
deputy made the acmowledlrment, It may be false 
that he received the money. The receipt of the 
money was the Irlat of the action, and It should have 
been directlY averred, that the defendant mlwht 
put In an taaue. The ~cdamMI of the receipt 
of It did not offer proper matter upon which an 
laue could be made up. An tslue made up on It 
would have been ImmateriaL Bennett v. Loyd, CI 
Lellrh BlII. 

0ffIIIer of BIeetIoa-StBtIItory PeMlty-RBCltaII.-ID 
an action of debl under a statute Imposlq a penalty 
on the aberiff for partiality In conductlq an elec
tion, the declaration was objected to beeaDle It con· 
talDed mere recltata and not expreBB averments; 
because It did not aver that there was an election, 
nor that defendant conducted It. the words "belDlr, 
etc., .. were mere recftal. The court held that while 
the facts of tbe election, of the plalntltf belnw' a 
candidate, and that the defendant was the sheriff, 
were set forth by way of recital, the fact that the 
defendant "did Interfere and show. partiality," 
which was the Irlat of the action. W&II set forth 
directlY and not by way of recftal, and that the 
declaration was !rOOd on nneral demurrer. Sima 
v. Alderson, 8 Lellrh 4ft. 
0. 5berlft'a Boad-PatIII OIaINIo&-A declaration 

lD an action of debt upon a sherttf'8 otllclai bond, for 
the DIe of the county court of hta county, for falUq 
to pay over monen received by him In his otllctal 
capacfLY for the DIe of luch county. which falls to 
aTer that before such action was commenced. the 
county court had, by Its order entered of record. or 
by a draft made In puranance thereof, ordered him 
to pay such moneys to hts Bucceuor In otllce, or to 
some other person, and that sald 8heriff had notice 
thereof, tao upon nneral demurrer, fatallY defect
Ive. State v. Hay8, 10 W. Va. 1117, • S. E. Rep. 177. 

Aw....t .. PeaBIty aD PeaIII Boad.-A declaration 
In debt on a penal bond executed to an Indlvldnal 
must contain an averment of the non·paymentofthe 
penalty; and If It does not, the defect win be fatal 
on treneral demurrer. RlIrw v. ParaODB. III W. Va. 
.. IS. E. Rep. 81. 

0. e-tor'. Boad-A_t .. AaMtI~, 
-In an action of debt on au executor's bond, the 
declaration mU8t aver that assets sutllclent to pay 
the debt came to tbe executor's handa, or the amount 
of assets that came to hll hands. and the dnMtallfC 
thereof; and If the declaration contain n08uch aver
ment, It II bad on Ireneral demurrer. Burnett v. 
Harwell, 8 Lellrh • 

Au.c __ t Boad-luaffk:leat Alleptioa.-In an 
action of debt upon an attachment bond, the condi
tion of which was that the defendant should pay all 
coats and damalres that mllrht accrue from 'Wronw
fullY· sulDw out the attachment, the declaration 
averred that the defendant "did not pay all such 
coats and damues as have accrued, etc... But there 
was no aTerment that tbe attachment was W'rOq
fully sued out, or that costs and damans had been 
sustained. This was not a sutllctent declaration; a 
direct averment was essential. Dlcklnson v. X'Craw, 
4 Rand. lli8. 

B_tor'a .... c:o.ama ___ • Boad-Dec:IantIo 
.!aftlc:Ieat.-A bond Is executed to an executor and 
commluloner under decree of court, withcondltlon.' 
recttlnlr that the oblltror has borrowed of the exec
utor and commlBBloner a certain lum of hIB testa-
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tor'a estate, which by Baid decree he la authorlBed to 
put at Intereat, on real e8tate security and to take 
bondaln his own name as executor, the Interelt to 
be paid leml-annually. and the principal when he 
may so require. The declaration In debt on thiB 
bond did not aver any order of the court authortz.. 
In&' the collection of the money. On demurrer the 
declaration was held luIBclent. Cabell v. Cox, 8'1' 
Gratt. 181. 

By AdmIalatrator of ~ &,eneral demur
rer the declaration. In an action of debt by the 
admlniBtrator of the aaal&'Dee of the obll&'ee &&'&Inlt 
the admlnlatrator of the obll&,or. was held to be 
eaaentially defective. because It did not aver that 
the defendant had DOt paid the aaal&'Dor. before 
notice of aaa1&'Dment. nor the plaintiff'l Inteltate In 
hiB llfetime afterwardB. MItchell v. Thompaon. I 
P. 6;B. 4M. 

Statate of U.ltatlouPleMed.-'l'he plaintiff In an 
action of debt, If he wiahes to take hiB case out of 
the ltatute of lImltatioDB by relYln&, on aaubsequent 
acknowled&'ment of the debt by the defendant 
within the period of llmltation. must count on Inch 
lubsequent acknowled&'ment In hla declaration; It 
II otherw1Be In an action of aBBumpalt. Butcher v. 
H1lI:ton. 4 Lel&'h 1118. 
~ Nete-~t.-In an action of 

debt on a. promlsBOry note. brou&'ht by an Indorsee 
L&'ainlt the maker. the decla,ration atated the note 
as one made ne&'otlable at the Bank of Va. at 
Petersbur&" and averred that the note was pre
sented at the bank at maturity and protested for 
non-payment; the note offered In evidence. was made 
ne&"Otlable at the bank; there was no proof that It 
was preaented at the bank for payment. The note 
was not made payable at any particular place. It was 
only made ne&,otiable at the bank at Petersbur&,. 
and was not neceaaarily payable there. The aver
ment of prelentatlon at the bank II mere lurplul
a&,e and Immaterial. and need not be proved. 
Barrett v. Willa. 4 Lel&'h 114-
~ BIII-DeIllUld.-In an action of debt on a 

penal btu payable on demand. the declaration con
tained no averment of a apedal demand. An 
obll&'ation to pay money on demand la evidence of a 
present debt payable f ... tIJJIUr. and the writ II a 
demand. which entlUes the plaintiff to the penalty. 
Payne v. Britton. e Rand. 101. 

Coaalderatloa-Valuel a-lved..-It iB an unneces
lary averment In the declaration of an action of 
debt In a writin&' for the payment of money. that 
there was any consideration. or that It was for 
value received. The plea iB IIiltHb~t. which calb! for 
proof of note. and allows evidence to be &'lven that 
the con81deration Is bad or lackln&'. Crawford v. 
Dai&'h. 2 Va. Cas. 1121; Peaaley v. Boatwrl&'ht, I Lel&'h 
1116. See Va. Code 188'1. IlI8Ii2. 

On DeIIt D_ Tutator.-In an action of debt brou&'ht 
by the survlvln&' executor for a debt due to the 
testator In hiB llfetime. the declaration chLr&'ed 
that the debt was not paid to the plaintiff. but did 
not char&,e also that It was not paid to the testator. 
nor that It was not paid to either of the co-executors. 
This w;u. a fatal defect, and was not cured by ver
dict. Buckner v. Blair. 2 Munf. 8B8. 

On ~ PromlAory Note.-A declaration In 
debt on an aaatped promlsBOry note. which did not 
ltate that the defendant had falled to pay the money 
to the drawee. as well as to the plaintiff. was held to 
be too defective to maintain the action. Norvell v. 
Hnd&'lns, 4 Munf. 488. 

Sheriff's Boad.-ln an action of debt on the bond 

of a Iheriff, with coUateral condition. It was beld 
that where the declaration cha.r&"ed that he fa.lled 
to pay the taxes 011 dftaaAd, instead of at tlu tUM 
(UIIJOftItMl W law. that thiB was au1llclent after ver
dict. Winslow v. Com .• I B. 6; M. 4IiII. 
0. ABBIaaed Boad.-In an action of debt upon aD 

assl&'Ded bond. the declaration did not aver that 
nelther the defendant, nor ber testator. In hiB Ufe
time. paid the debt to the obl!&"ee. or to either of the 
aaal&'Dees of the 8ald bond. but onlY averred that 
neither of them pald the same to the plaintiff. The 
declaration should atate a fallure to pay to the ob
l!&"ee, and each of the asal&'Deea, as weu as to the 
plalntiff, and a fallure to do so iB too &"reat a defect 
to permit the action to be malntalned. and luch 
defect Is not cured by verdict. Braxton v. Lips
comb-I Munf. 1811; Green v. Dulany, 2 Munf. 1118; 
Nlcholaon v. Dixon. II Munf. 188. 

And In a slmllar case althou&,h the partner. who 
did not 8l&'D the debt, put In a plea of payment, aDd 
verdict and jud&,ment 1B dven L&'alnBt blm In the 
lower court. still thla 1B too defective to aupport a 
jud&'ment &&'&lnat him, In the absence of other aver
ments blndlq him, and the judwment was reversed. 
Garland v. Davidson. a Munf. 1811. 

On BoIId of Partaer lor PI ..... -In an action of debt 
L&'alnat a partnership, on a bond al&'Ded by onlY one 
partner for the ftrm. the declaration char&,ed that 
"W." for "w. G." bound himself, hla helra, execu
tors and aaal&'Da to pay. etc. This was adjud&,ed In
au1llclent In law to maintain the action &&'alD8t thE 
firm in the absence of other averments blndlo&" 
them. Shelton v. Pollock, 1 B. 6; M. _ 

... TBB DAJlAGBIJ. 
BoIId with Collateral Condltlon-AII .eat at 0. ... 

........ Penalty.-In an action of debt upon a bond 
with a collateral condition. the jury may &lllle88 

damL&'es beyond those laid in the declaraUon, If 
the penalty be adclent to cover them. payne v. 
Ellzey. I Wash. 1411. 

Dam ... OIIIItteclla DecIantIon.-The omlsalon to 
lay dama&,es In the declaration in an action of debt 
althoqh In an action soundln&, In dam&&,es was 
cured after verdict by the 8tatute of jeofalls. 
Stephena v. Whlte,lI Waah. I10Il. 
~very on CoII.terai BoIId Umlted to ar-bea 

Aarlrraed.-In an action of debt on a bond with col
lateral condition, the plaintiff cannot recover any 
coats or dam&&,e8, Which he did not demand I&. the 
ILBSI&'Dment of breachea In the declaration. Wood-
80n v. John8. B Munf. 8BO. 

V ....... c:e 1Ie'- Writ and DecI.ratlo ............... t
Protert C ....... -An acUon of debt was browrbt 
upon a protested ne&,otlable note. The writ de
manded the principal sum. but did not demand 10-
terest. nor the costs of protest. The declaration 
contained demands for the princlpal aum, to&"ether 
with Interest and the prote8t charwea. The demand 
for interest in the declaration. which la not clalmed 
in the writ, is no objection. Blnce by the atatute In 
that case provided, the Interest follows the princl
pal as the shadow does the substance. It 18 error to 
claim char&,ea of prott:st not clalmed In the writ. 
Where jud&"ment iB by defanlt thl8 error may be 
taken advanta&,e of. Hatcher v. Len, 4 Rand. tli!. 

B. THE PLEAS. 
1. IN G BNIIB.&L. 
Wroac PIea-A..ad_nt.-Where the plea of pay

ment was filed by the attorney. throu&'h Inadvert
ence. and for want of Information. to a declaration 
In debt on joint bond L&'alnst the executors of one 
obll&,or. Inatead of the plea of d1Bch&r&'e, which was 
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proper (the death of one oblla"or on a joint bond. 
prior to the Act of 1_ dlscharlred his executors). 
tbeplea was allowed to be amended. after trial and 
Terdlct for plalntl1r. Richardson v. JohnBOn. I Call 
ro. See Va. Oode 11187.1-. 
A...__t ........ NotICIe.-In debt by the lLIIII1Irnee 

of a bond, tt Is not a sdelent plea, that. before 
notice of the asslnment. the effects of the aaatirnor 
were attached In the defendant·shands. and a decree 
entered that he shoUld PaY the debt to the attachtnlr 
creditor. etc. ; and that. accordtnlrlY. he had made 
sucb payment ;-ltappeariDir by the pleadlDP. that 
Ibe bond .as aaslIrned before the attachment_ 
Instituted. and sutt broUlrht upon It by the aealpee 
before the PaYment made. WUaon v. Davtsaon. 5 
lIunf.l1& 
....... sc.c.ta .. u.ttaa-.-AdaIow ......... t .. 

DeIJt.-In ail actlon of debt upon a promissory note 
araln8t principal and sarety. the surety plead the 
statute of llmltatlon .. and to .hlch the plalntlff 
repUed weneraUy. It _ held that proof of the 
acknowl~ent of the debt by the principal, within 
live years nezt before the actlon _ broUlrht. did 
not suetaln the lsaae on the part of the plaintiff. 
Bntcher v. Hixton, 4 Lellrh 5111. 
o-nwto ...... -An action of debt _ broulrht 

on the otllclal bond of a sheriff In the name of G. 
SU~ of T .• IIOvernor of VlrIrlnta. to whom the 
bond was Irlven. A plea _ ftled tJlat G. _ not. 
and that K. was the successor of T. A demurrer 
1FU Illed to the plea. The plea althoUlrh ftled to 
entrap. cannot be pronounced bad In substance on 
demurrer. for that merelY decides whether the 
plea Is a IIOOd one. not whether the defendantshoald 
be permitted to lUe It. Bennett v. Loyd. II Leltrh lUI. 

Upon a demurrer to a plea. the court Iroes back to 
the Brat faUlt. and If plalntlff'& declaration Is defect
ive.dvea jud!rmentfordefendanton the demurrer. 
nor IB defect cured by the defendant pleadlDlr over. 
DenneU v. Loyd. II Lellrh 3UI. 

......... PIea.-ID an actlon of debt &Ir&lnst an 
encutor. the defendant pleaded that the testator 
In bIa lIfetlme ... the pardlan of an Infant. that 
his account aa pardtan had been settled by the 
commlBlllonera of court. which showed a larce bal
ance dae to the ward. and that this waa a debt of 
hlIrher dlIrutty than that clalmed by the plaintiff. 
'l"hIB 11'&8 held not to be an lalla able plea. Wyatt v. 
Woodlief. 1 Le1trh 471. 
....... Ce-uPerfor-.d.-Where an actlon was 

broUlrbtona bond. thecondttlon of which _ that 
the obUllOr shoUld make a tltle to a tract of land. 
when thereunto lawfUlly requtred. and the defend
ant plead covenants performed. the plalntlff was 
DOl boand to prove on his part any demand of a 
deed. Pate v. SpOtte, II Munf. 31M • 
......... Awadecl-Not Pra7ed for.-An actlon of 

debt IB broUlrht aiiralDBt M as hetr and devtsee of 
hlBfather. uPOn a bond entered tnto by the father 
for the payment of monel'. The defendant pleaded 
"nothlUlr by descent. "aud lsaue was jotned. A re
pleader _ awarded. thoUlrh uot asked for tn 
lowercoart. because the lBaae only tried the rllrht 
u to the descent. but not as to the devise. Balrd 
v. Mattoz. 1 Call .,. 

!. &vmg(3 UIID ... 

...... BvIoIeaae ............. Pay_t.-'1'hla 11''' 
an action of debt broUlrht on a bond. to which the 
clefeadant IUed a plea of payment. On the trial the 
defendant tntroduced a wltIle88, who stated that 
lie lleard the plaintiff. before the lnetltatlon of the 
BlIle. teD the defendant that" only of the bond re-

malned unpald. The plalntlff's counsel moved to 
exclude thts evtdence from the jury on the lrrGund 
that no such payment as that was stated In the 
account ot payments lUed with the plea. But as 
by the act of aeaemblY. 1 Rev. Code 487. ch. 127. It 
w .. provided. that In an action of debt due by 
judlrMent. bond. bill or otherwise. the defendant 
shall have Uberty. upon the trial thereof. to make 
all the discount he can &Ir&lnet sach debt; and upon 
proof thereof the same Bhall be allowed In court; 
It tB competent under the plea of payment to Irlve 
tn evidence parol adml88lona of the plaintiff. that 
but a portion of the debt claimed was reallY due. 
Blce v. Annatt. 8 Gratt. l1li1. 

PneI DIIder -'PeCIfIc ..... la a-rtd T_-In an 
action of debtbroulrht ona bond Irtveu for the price 
of a alave. a special plea under the act of 1881 Is 
Irood. which avers In Irenenl terms. that the slave 
was unaound at the time of the sale. and that the 
plaintiff knew the fact and fraudulently concealed 
It from the defendant; and that apon dlscoverlnlr 
the fact the defendant offered to retarn the alave 
and demand a rescl88lon of the contract. whtch _ 
refused.laytnlr damgeB to the whole amount of the 
price. or not laylnlr any dam&R8. and praytq for 
judlrMent In bar of the action. If auch a spectal 
plea avers In Ireneral terms the uusoundne88 of tbe 
alave. and then adds a apeclflc unsoundne88, the 
defendant maY prove any unsoundne88 under tbts 
plea. and Is not conflned to the Bpeelflc unBOand
ne88 named In the plea. Flemlq v. Toler. 7 Gratt. 
310. 

Lost Boad--4:opy Ad ....... bIe la BvIdeaw.-An ac
tton of debt was broUlrht npon a bond. wlthprof".t. 
the defendant craved fWft'. which was dven. bat the 
bond shown was a COpy. and the defendant plead 
payment. by dotnlr which he waived the necesstty 
of producinlr the orllrlnal. and a COpy may be dven 
tn evtdence at the trial, upon due proof of the I08S 

ordestructlon of the orldnal. Taylor v. Peyton. 1 
Wash. 2Ii2. 

3. IIIr RuL 
..... Ia Bar of Actioa OD Bond wltb Colla .... Cell

dltloa.-In an action of debt on a bond with collat· 
eral condttlon the declaration wastn the uBaal form. 
The defendant praYed oyer of the condition of the 
said bond which was as follo1l'8; "Whereas the ob· 
UIrOr dtd lend toJ .. W. II.liOOof the oblllree'& money. 
and the saldJ. W. havtnlrfalled. but before hefalled 
he patd Il5OO. and wbereas the sald oblilror hath tn· 
stltuted a salt galnst sald J. W. for the recovery 
of said money; now. If the said oblllirOr Bhall pay 
the whole sum 80 lent, If It can be recovered from 
the said J. W. or. tn case It cannot be wholly re
covered. will lose the one-half of that sum whtch 
c.unot be recovered. then the above oblllratlon 
shall be void. otherwise to remaln In full force and 
vtrtue:"_ plea waslUed statlnlr "'thaL he. the eald 
obllllOr. coald not recover of J. W. or his en
dorser the sum of money In the eald condition 
mentioned. or any part thereof. and that he paid to 
the ohlla"ee one-half of the sum which could not be so 
recovered. and the further sum of flve hundred 
dollars." Thts was held a IIOOd and adelent plea 
tn bar to an action upou the bond. without any 
further averment that the said obUlror bas used 
due dlUlrence In proeecatlnlr the suit. and without 
statlnlr what measures he had taken to recover 
the money. or who the endorser was. Cooke v. Gra
ham. II Munf. 172. 
__ Refuled-Relectloa of P .... -In an action of 
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debt qainst an executor. ju~ent by default hav· 
Inl" beeu rel"Dlarly entered and conllrmed, the 
defendant tendered four I"ood pleas In bar. to 
which the plaintiff Immediately put III replica· 
tions tenderinl" 188ues. The defendant refnaed to 
join In the l88ues. rejoin or demur. The court there· 
upon rejected the pleas of the defendant, and pro
ceeded to judement. Wyatt v. Woodlief, 1 Lell"h 478. 

Plea to Actloa OD Injuactlon Bond . ..JJ.'hls was an 
action of debt on an Injunction bond In a penalty. 
The declaration stated that the Injunction was die
solved whereby the action had accrued. A plea 
was II.led. statlnl", "that the Injunction was not dis· 
solved unconditionally; but upon term a, that the 
plaintiff at law should execute a bond for seeurlnl" 
the tiUe to a tract of land." but did not aver that 
8uch bond had nol been I"Iven. This was a defective 
plea and should not have been received to set aside 
an olllce ju~ent. Gray v. Campbell, S Kunf. 1111. 

CoadltloDB Perfonaed.-In an action of debt upon a 
sherill's.olllcial bond. the plea of conditions per· 
formed. properly pleaded, Is an anawer to the whole 
cause of action In the declaration mentioued, and 
controvertB the plalntlft's rll"ht to any recovery 
whatever. State v. HayB, SO W. Va. 107,8 S. E. Rep. 
1'17. 

Uachartef811 8IIIIldq Co.paay.-To an action of 
debt on a note allel"ed to have been made and dis· 
counted by the plalntiffa In Vlmnla, but made 
payable al a bank out of the atate. a plea that tlie 
plaintiffs are an unchartered bankinl" cOD;lPanY.ls
sulnl" and clrculatlnl" their own paper notes or bills 
as currencY. contrary to law and public poll<:y; and 
that they aa a banklnl" company discounted the Bald 
note, contrary to law and public pollcy. sets up a 
I"ood defense to the action. Hamtramck v. Selden, 
19 Gratt. 28. 

4. Nn. DBBBT. 
Plea of Nil Debet.-In an action of debt upon a nel"o

tiabie note. the defence that the platntllfa are not 
holders for value of the note. may be made under 
the plea of AilIUb,t. Fant v. Miller. 17 Gratt. 47. 

For a I"eneral dlscU88lon of what may be proved 
under tbe plea 'of All 11111 •• reference Is made to 4 
Min. Inst. (Brd Ed.) 'l7O. 

In the recent case of Richmond CIty & S. P. By. Co. 
v. Johnson. 110 Va. 7'75. 10 S. E. Rep. I'll. It was held 
that In order to prove payments under the plea of 
AillUblt. he must 1I.1e with his plea such a deacrlv
tlve account as Is required by see. 81118 of the Va. 
Code of 1887. cltlnl" 1 Bart. Law Pr. (lid Ed.)" 4118. 

PoreJan J ......... t-NII DeIIet-Spec:l" PIea.-To an 
action of debt broUl"ht In Vlrl"lnla upon a judement 
entered In the District of Columbia. the defendants 
tendered a plea of AilIUbIt, and a special plea, allel"' 
Inl" that the said judemen·t was recovered on a but 
of exchanl"e I"Iven while In a stale of Intoxication 
for money won at l"amlUl". The judement of the 
conrt of the District of Columbia Is a forelp judl"
ment, the "full faith and credit" clause of the <Jon
stltutlon only applylnl" to "States." and the plea of 
all tIIIIIt Is adml88lble. but the special plea should be 
rejected. as the defendant cannot brlnl" Into ques
tion the merits of the oriJrlnal judement. Draper 
v. Gorman. 8 Lel&'h 818. 

IlIQII'OIIer Plea Set .uIde.-An action of debt was 
broUl"ht In Vlrl"lnla on a Maryland ju~ent. The 
defendant pleaded no such record. on which l88ue 
was joined. He afterwarda tendered a plea of Ail 
dIIlut. which was allowed. and l88ue was joined on It. 
At the next term as on I"eneral demurrer to the 
plea-of AilIUblt. judl"ment was entered for the plain· 

till on both pleas. It was error to receive the 1m· 
proper plea of all tUb" (Clarke v. Day. I Lel&'h 171). 
and the court ml&'ht properlY have corrected thIs by 
subsequentlY settinl" aside the l88ue and the plea. 
This was substantially done by enterlnl" a judl"ment 
as If there had been a demurrer. The proceedlnp 
were not reversed for the Irreeularlty. Kemp v. 
Mundell. II Lell"h 18. 

Ponlp J ___ nt.-P ... of Nil Dellet.-Thls was an 
action of debt broul"ht In the state of Vlrl"lnla on a 
judement rendered In Kentucky. The Constitution 
and Acts of Conl"R88 of the United States have 
placed the judements of the courts of other states. 
when sued on here. on the same I"rGUnd and as hav· 
Inl" the same ellect, as they would have If sued on 
In the state where they were obtained. The plea 
IDed was Ail 1116M. which lUIIIumes that the judl"ment 
Is not conclusive evidence. Such judement was 
alIIrmed on appeal to the Supreme Court of Ken· 
tuckY. and was conclusive on the parties In that 
state. The plea was held bad. Clarke v. Day. It 
Lell"h 171; Kemp v. MULde1l. II Lell"h 18. 

Plea of Nil Dellet-Apportloa_t of itent.-In action 
of debt for rent, the defendant, on a plea of all dMH4. 
may I"Ive lu evidence any special drcumstance 
showlnl" that the rent oUl"ht to be apportioned. 
Newton v. Wilson. B H. & IIoL 4'lO. 

AQlOrd and SatlsflM:tlon n.t Be PI ...... -Several 
smaller prom~ry notes were l"lven for alaree one. 
and suit was broUl"ht on the larl"e one. The plea 
was Ail 1IIlHt. The smaller notes were held uot to be 
a dlschartre. but at most an accord and satisfaction. 
which would have to be pleaded. It could not be 
admitted under the I"eneral l88ue. McGuire v. 
Gadsby. 8 call 184. 

I\. NON EST FAOTtJJI. 
Plea of Non Bat Pac:tau. after Plea of P~

Atftdavlt to PIea.-In an action of debt upon a sln
I"le bill under seal, the defendant pleaded payment 
and the olllce judement was set aside. On trial tbe 
defendant moved for leave to Ille the plea of _ ".t 
Iactum. with alIldavit annexed that said plea -.ras 
true "to the best of the defendant's knowledl"e and 
belief." The lower court rejected the plea. The 
plea. beiq one Which !tOes to the merits, should 
have been received. espedally BO. when It .... as not 
offered for the purpose of delay. An objecUon tbat 
the alIIdavlt .... as not poaltlve was notaustalned. No 
man can swear poslUvely to lea'lll Inferences, and 
the .... orda of the allldavit do· not· render It defectlve_ 
Jacksou v. WebBter. II Munf. 482. 

Non Est P.:ta.-s-tlea-Pr ...... -In an action 
of debt founded on a bond or other deed. the 
defendant may put In l88ue the executlou of the 
instrument by pleadllll" 110. uC.fI,J/:hm l"enerall7 and 
In the common form. In a court of common law. 
fraUd may be I"Iven In evidence to vacate a deed on 
the plea of _ At .fad_ If RUch fraud relates to 
the execution of the Instrument; as the _ntlal 
element of delivery. American. etc.. Co. v. Bllrlack. 
iii W. Va. 841 •. 14 S. E. Rep. 8111. 

S. P A YJlBlIlT. 
PleaofPayment-Part.fDebtD_-When an action 

of debt was broul"ht on a bond with a condition. 
Which was made a part of the declaration by ot/fIr. 
and that condition onlY showed that a part of the 
money secured was due at the tlmeof the Institu
tion of the suit, the plea of paymeat put lu by the 
defendant onlY extended to such sumB, and not to 
those which afterwarda became due. Thatcher v. 
Taylor. 8 Hunf. HI. 

P .... fPIIY .... t.,..-~In.an actiOD-of debt.oD 
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a bond. the defendant plead. as a set-off. the obUn· 
don of the plalnWf asslped to him by a third per· 
son. and also pnt In the I"eneral plea of payment. 
The wrltinlr when prodnced proved not to be an 
obllntlon. but a promissory note executed by the 
plaintiff. This 11"&8 held to be evidence nnder the 
second plea of payment. but not under the lirst. 
AIIderson v. Bullock, • Munf ... 2-

Plea 01 ~t-W"" o.a..aI ... _-The plea of 
payment Is respOnsive to the nention of non
payment In the declaration. TIle act of assembly. 
by allowlDa" a l"eneral plea of payment In all cases, 
with a rlIrht to prove all anterior payments. makes 
It a I"eneral issne In this country. Henderson v. 
Southall •• Call In. 

c:..otIoa p..rormed Eqalnleat tv Pa~t.-The 
plea of condition performed. to an action of debt for 
money. Is eqnlvalent to the plea of payment. 
Defendant was not allowed to object to errors In 
pleadlDp which are for his beneliL Hammitt v. 
Bullett. 1 Calill/J'l. 

MIsjaIader of .. ---c:.n.d by Statute of JeotaI"'-In 
an actlon of debt on bond. the defendant lI.les as his 
plea. this. "that he haswell and truly paid the debts 
in the declaration mentioned. and the atatute of 
llmltatlona; and of this he puts himself UpOn the 
country. and the plaintiff likewise. and lasue 11"&8 

joined." The pleas of the statute of limitations and 
payment should have concluded with a verlll.cation. 
and lsaue could not have been jOlned upOn them by 
addlna' a ftmIliUr. but onl:f after replication. This 
was a misjolnder of lasue and Improper. but was 
cured after verdict by the statute of jeofalls. Slm
mona v. Trumbo.' W. Va. 8118. 

7. 0. FB&UD. 
ActIoa at Law-.5pec:lal Plea of Pralld.-The action of 

debt was broul"ht on a specialty. and the defendant 
so1l&'ht to avoid It by a plea. which atated that the 
bond had been obtained by fraudulent mlsrepre· 
Rntatlons made by the plaintiffs. The circum· 
stances relied on did not relate to the -'loR. only 
to the consideration of the bond. A specialty cannot 
be avoided in a court of law on this I"round. Wyche 
T. Macklin. I Rand... Since 1881 this rule has been 
chaDlred by statutory provlalon. See Va. Code 1887. 
I I11III: Code of W. Va. ch. lIS, 15. 

Plea .. MbrepnMlltatloa-BatoppeI-Walver.-In 
an action of debt on bond. the defendant plead that 
It 11"&8 obtained by false representations and aUI"' 
cestlona by the plaintiff. ..~ per pre;unble In the 
said bond." The plaintiff joined issue as to the fact, 
and the jnry found anlnat him. If there had been 
any estoppel to auch plea It was thereby waived, 
and judl"ment 01l&'ht to have been for the def_d· 
ant. Chew v. Moffett. II Munf. 1110. 

In TomUnaon v. )(&80n, II Rand. I., It waa held to 
be IInmaterlalln a plea to an action of debt on a 
bond. that the bond 11"&8 obtalned by fraUd and co
vill. 'without aaylq whether the fraUd was in the 
conslderatiOll of the bQnd or In Its execution. 

e. THE REPLICATION. 
5pedaI RepUcatlea-Rllpl..aer.-", bond was IIlven 

with condition to perform an award to be made by 
certaln arbitraton. In an action of debt on this 
bOD4. the condition 11"&8 made a part of the record 
by _, and the defendant pleaded "conditions per
formed." The p,lalnWf may set forth the award, 
and aver a breach of condition. by a apeclal repll· 
catlon, not havlq done 80 In his declaration, 
Butlf he nel"lect to do this. and replY I"enerally, 
the jlllla-ment OUIrht to be arrested, after a verdict 
In lila favor. The proceedlnp subllequent to the 

plea ahould be set aside, and a repleader awarded_ 
Green v. Balley, 6 Muof. 1M&. 

Repllcatloa Defec:tlve In SettlDlr Portb Coadltloa of 
Boad.-In an action of debt on a bond In a penalty, 
with a condition for the payment of a leas Bum by 
Inatallments, upOn certain prescribed conditions, 
the plalntlff In his declaration clalmed the penalty, 
but made no mention of the conditions. The 
defendant pleaded payment. The plalntlff In his 
replication aet forth the condition of the bond, and 
averred non-payment of the sum mentioned In the 
condition at the times thereln apecllied. This repli
cation was held bad on I"eneral demurrer. Mitchell 
v. Thompson, II P ... H. W. 

Repllcatloa to Plea 01 Feme C:Overt.-In an action of 
debt on bond, the defendant pleaded In bar that 
ahe was, at the time of executlna- the bond and yet 
remalned. a.1_ _to The replication of the 
plaintiff was, that the defendant'a husband had 
abjured the commonwealth and was not then or 
now a cltlaen thereof. To thla replication a I"en
eral demurrer was liled and the replication was 
held to be wholly defective. If It was Intended 
that the common·law abjuration of the realm was 
to be relied UPOn. that never existed here. If It 
11"&8 Intended that the expatriation of the husband 
under our atatute was to be relied upOn. It ahould 
have been ahown how he exPatriated himself. by a 
recorded declaration by deed. or In open court 
and that he had departed from the commonwealth. 
Even this would not have been aulllclent, without 
the farther allentlon that he resided abroad at the 
time of the execution of the bond by his wife. The 
replication waslreld defective. Branch v. Bowman. 
I Lela'h 1'70. 

PenIIIptory JaQlUat-Wbea Readered oa PIea.
If In an action of debt aa-ainat an heir, he pleada 
"no aasets by descent. nor at the time the writ la
aued, nor at any time mce, except a tract of 10'1 
acres of land ;" and lII8ue Is joined on the rel.lIca
tlon, that he had aulllclent other landa by deacent : 
and the jury flnd for the plalntlff, peremptory judl"
ment will be rendered thereon. Cohoons v. Pur
die. B Call al. 

Defec:tlvo RepUcatloa-Repieader Awarded.-In an 
action of debt aa-alnat the executors of one oblll"or, 
on a bond IIlven by the testator and one John Pat
tie, the defendant, without takinl" OIl'. pleaded In 
bar, "that the aald John Thornton was jointly bound 
'with a certain John Pattie, and the Aid John Pattie 
aurvlved him." To this plea the replication was 
"that It Ia not exPreased In the bond that the said 
John Thornton waaiolntlJ' bound with the Bald John 
Pattie, as allel"ed In the plea, and If they were jointly 
bound, that by Act of 17811 It Is declared that the 
representative of one jointly bound with another, 
may be aued as well as the aurvlvlq oblll"or hlm
aelf." The plea washeldl"ood, the replication faulty 
and a repleader awarded. Stevena v. Tallaferro, 1 
Wash. 1&6. 

Plea of P~t-Oeneral Repllcatloa.-AD action of 
debt was broUl"ht aa-ainst the defendant on a note. 
The defendant plead payment. to which plea a I"en· 
eral replication was lI.led, and issue joined. At the 
trial the defendant moved for an amendment to set 
aalde the proceedlnl"8 subsequent to the replication. 
and proved that issue 11"&8 joined by the clerk with
out hla conaent and anlnat his wish. The I"eneral 
replication to the plea of payment did not conatltute" 
an issue. The defendant ahould have been per
mitted to prove that the ri",""""entered was aa-ainat 
ilia consent. The proceedlnp should have been cor' 
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rected by a1nnl" him a mle to take other measures 
to the repllcation. Nadenbousch v. lIcRea, GUmer 

•• 
For statntory provisions rel"ardlnl" the IIfIMUUr. 

see Va. Code 1887. H BI8, 8441; Code of W. Va., ch. 1" 
, a; ch. 114, , 8. 

V. VERDI(;T. 
A. WHEN VALID. 

Annwate of PrIncipal and Intereat.-In an action of 
debt upon a bond. with a penalLY, for tbe payment 
of money. the jury may make their verdict of the 
UI"rePte of principal and Interest, The defendant 
wUI not be allowed to appeal for that cause. since 
that mode of andllll" the verdict was for his beneat. 
Smith V. HarmaDBOn. 1 Wasb. II. 

Verdict tor p.~ Sa __ W ........ materlaL-In 
an action of debt on a juda"ment for a certain sum. 
to be discbareed by a lesser. when the df'claration 
demands a wronlr sum. a verdict whlcb 1lnds an 
erroneons sum. "tbat belnl" the debt In the declara
tion mentioned." Is substantially I"ood. tbe sum be· 
tnl" surplusue. and the conclnslon of the verdict 
beiDl". of itself. sulllclent to show the real sum de
manded. Roane V. Dmmmond. II Rand. 188. 

Allove A_aat ~ed In Declarattaa.-In an action 
of debt on a bond with a collateral condition. the 
penalty is that for wbicb the plaintiff sues. and any 
sum a1ven below that Is within the sum declared for. 
The jury may assess dam&l"es beyond those laid In 
the declaration. Payne v. Ellzey. I Wash. 1 .. ; 
Jobnstons v. Meriwether. 8 Call1i2S; Winslow V. Com., 
'H. &I lI. 4l1li. 
~Part of OIIIIpn.-In an action of debt on 

a bond &plnst five oblll"ors. the Blxth was omitted; 
it appeared from the declaration that the former 
were securities for him. It was not allel"ed that he 
had sealed the bond. and no plea In abatement hav· 
inl" been aledo tbe conrt I"ave verdict for the plain· 
tiff. The presumption was that the unnamed 
oblll"Qr was dead. althoul"h not 80 stated ill the 
declaration. and the judement will be snstalned. 
Winslow V. Com .• I H. &1)(, 4l1li. 

5ufflclnatly CerUla.-A verdict and judl"ment for 
a debt claimed In the declaration with Interest, 
subject to a credit for a speclaed Bum. paid at a 
specified date. Is certain enoul"h. Barrett v. WillB. 
4 Lell"h 114. III Am. Dec. 815. 

Plea 01 Praud-Sutftclent Verdlct.-In an action of 
debt luue was joined on a plea that the bond which 
was sued npon was obtained by fraUd. A verdict 
"for the defendant, because the jUry believed the 
bond was obtained by fraudulent means" was held 
to be sulllclently positive and certain. Chew v. 
Moffett, II lIunf. 110. 

Boad tor Tollacco wltb Pecuniary PeaaIt7.-A exe
cutes a wrItinl" oblll"atory to B for the payment of 
tobacco. under a pecuniary penalLY. with a condi
tion annexed, tbat it shall be void If G shall pay 
the tobacco, or its valne to A. In an action of debt 
broul"h t on this wrIt1nl" the declaration aaslps a 
breach of tbe condition. and the defendant pleads 
payment. The verdict and judement oUl"ht to be 
for the penalLY, to be dlscharl"ed by payment. not 
of the tobacco with Interest thereupon. but of dam· 
ues. for breacb of the condition. OVerstreet v. 
lIarsball. 1 H. &I )(. 881. 

B. WHEN DEFECTIVE. 
Verdict on "Pally ~lnl"red"-I...tftcIent.-In an 

action of debt on bonds broUl"bt by tbe executor 
of the creditor ualnst the administrator of the 
debtor. IBBues were joined on the pleas of payment 
and fnllY administered. Verdict was a1ven for the 

plaintiff on the arst l88ue. and on the last, "that 
assets more than sulllclent to pay the debt came to 
the defendant·s handa to be administered." CARl&. 
~., reviewed the caaea cited and said: "It seems 
clear to me. from the whole tenor of these decl· 
slons, and the reason on which they stand, that the 
verdict before us must be pronounced Insulllclent. 
All the cases decide substantially, I think. that It 
must appear from the verdict, that at the Institution 
of the action. there were In the handa of the repre
sentative. assets not bound by superior claims. 
sulllclent to dlscharee the debt due the plaintiff: or 
if not sulllclent, that the amount of such assets must 
be found. Here It is found that assets more than 
enoul"h to pay the debt came to the defendant's 
hands; but whether he had them at the Institution 
of this Bult; or whether before he had not 
properly disbursed them, or whether If he still 
held them, they were not bound by prior judl"
ments. does not appear. There Is therefore. all 
that uncertainLY and Insulllclency. for whlcb in 
the other cases, the verdicts were set asIde; and I 
think this must sbare the same fate." Sturdivant 
v. RaInes. 1 Le\l"h 4111. 

Verdict .... aat A .... n .. tratrb: Inl8fflclent-Jllda
_t dB Boa .. Teatatorls.-An action of debt was 
broul"ht ualnst an administratrix on a bond of ber 
Intestate. The defendant plead fully administered. 
A verdict was a1ven in I"eneral terms that the de
fendant had not fully administered. and judl"ment 
tbereupon for the debt was demanded to be levied 
tU bOAU ,.,.tGtoriI. The verdict was beld InsulllcleDt 
to warrant the judement. BrizeDdlDe V. Tl8dale. fi 
Lell"b 51. 

AaahYt .§ul'Ylvor.-Where an action of debt was 
broul"ht uaiDst two persons on a bond executed by 
both and It abated 88 to one by bls death. a verdict 
which only fonnd that the survlvlnl" defendant bad 
not paid the debt, Is bad in tbat it does not neptlve 
the payment of tbe money by tbe deceased defend
ant. TrIplett V. lIIcon. 1 Rand. 2l1li. 

Defective Verdict on Plea of p.,--t.-An action of 
debt was broDl"ht al"alnst the appellant upon a bond 
of his testator. Issue was joined on the pleas of pay
ment and fully administered. and the jUry found 
"for the defendant. be bavlnl" fullY administered 
all the assets whlcb came to his hauds." This ver
dict was held defective In not beine responsive to 
the iaaue joined on the plea of payment, and tbe 
judement will be reversed by the appellate court. 
althoul"h no objection was taken In thecourtbelow: 
and a flm'r, facUu 4ellO"0 will be directed as to both 
the lunes. Brown T. Hendenons •• lIunf. 4IIS. 

Defective Verdict on Pin. of "No Auet&,"-on the 
plea of "no asBets" to an action of debt broUl"bl 
&l"&lnBt the administrators of their Intestate. a "er
dlct which found that the administrator had in bls 
hands assets belona1nl" to the e&tateof his intestate. 
without sayllll" of what amount, was held defective 
and anew trial directed. Eppes v. Smith •• Mnnf. 
4e4. 

IIIISIIfftcIeat Verdict ea Plea 0' PInae ~lnistraYlt.
The defendant to an action of debt broul"bt upon a 
bond a1ven by the testator, pleaded a specialJll_tJ4-
mlni14ra"U. and that be hath not, nor bad any trOOds 
except to a certain value. which were not sulllclent 
to satlafy the judl"ments mentioned In the plea. To 
this special plea a repllcation was aled that tbe de
fendant bath. and had I"OO4s more than sulllclent to 
satisfy tbe said judl"ments. wbereof he could haye 
83.tIaaed the plaintiff. The verdict was "for the 
debt In the declaration menfioned." This was lD.-
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a1l1lleleut; the verdict should bave found that the 
defendant had I'OOds more tban .11IIIctent to satisfy 
the ludaments. wbereof be could have satlsfled the 
plalntl1f. or the value of the assets. If they were not 
,ulIIelent. Booth V. Armstro~. I Wash. 801. 

ApI_ aD Ad8lal.ltnter-Batoppel.-If a judement 
be rendered ualnst an administrator for a debt of 
bls Intestate. and after bls death. an action of debt. 
su"estl~ a dnato" to bave been committed by 
blm In bls lifetime. be browrbt ualnst bls admin
Istrator. sucb defendantls estopped by the judl'ment 
from pleadlq that no aIIIIets of the estate of the 
orl&'lBal Intestate ever came to the bands of the 
administrator. Bppes v. Smith. 4 Munf ... 

...... t J...--t-Where Oae n.de Defa.lt aDd 
Otber P ........ -A joint promissory note was &'Iven 
by M and P. An action of debt was browrbt on 
this. and jud&"ment by default was entered ualnst 
M. P appeared and pleaded"" IWNt. and verdict 
was &'Iven al'alD.Rt blm. There sbould be &'Iven one 
and tbe Bame joint jud&"ment ualnst both. Peasley 
v. Boatwrll'bt.1 LeI&'b 1116. 

Oa Note of S-tor tor DIIbC of Tutator.-Tbe exec
utor of tbe Intestate uecuted bls note as executor 
for a debt of bls testator. An action of debt was 
broUl'bt on this note. and be was declared uail1st 
as executor. Tbe count was In the".d and tNu.wc. 
and the breacb was laid In bls fallure to pay. Upon 
a jud.ment by default; QIIQI,. .. If ltabould be de 601iU 
tutGtoru or d. 60,. ZW'Of)I'fu. If It was error to enter 
jud&"ment de 60,. vopriu. It was a clerical error. 
wblcb sbould be amended on motion. and was no 
around for an appeaL Snead v. Coleman. '1 Gratt. 
800, IiII Am. Dec. 111. 
J..aa-t OB 80ad Ia Peulty aDd CoadItioa Ia s-.e 

.5a&-The penalty and condition of a bond for the 
payment of money Is In tbe same Bum. and It Is 
proper to treat It as a slqle bllL Proper jud&"ment 
on Bucb a bond In an action of debt Is for tbe 
amount of tbe bond with Interest from time of pay. 
ment. Flemln. v. Toler, '1 Gratt. 110. 

Separate J~ts Separately eoa ....... -Tbe 
administratrix and other defendant I'ave separate 
conf_Ions of judl'lJlent to an action of debt ualnst 

A. WHEN SUFFICIENT. tbem. wbere the sult bad been revived ualnst the 
"'tor~totDeilt by lasua-ta.-A jude· administratrix. It was not error to enter separate 

ment to an aGtion of debt on a bond, for tbepayment 'jUdl'Ments aaalnst eacb. RIchardson v. Jones, III 
of a debt by IllStalments, should be, "for the debt In Gratt. liB. 

An action of debt was broUl'htaaalnstanadmlJlls. 
trator on a penal bill. said to bave been executed by 
tbe testator In bIB utetime. Amoq other pleas the 
defeDdaDt flied the plea of fully administered. The 
jury found a verdict "tbat the wrltI~ obUntory In 
tbe declaration mentioned, Is the deed of tbe de
feudaut'S Intestate; that the debt In the declaration 
mentloued hath not been pald. and that assets s11lll
dent hath come to the bands of the administrator 
to pay the same: that he bath not fully administered 
tbesaldassets." Thecoartnve judl'Ment for the 
amount of the penalty In the declaration mentioned. 
On appeal the court beld that the verdict In this case 
was clearly IllSdclen t In respect to the plea of 
fully admtnlstered. A verdict upon that plea should 
bave ascertained the amount of the assets In tbe 
bands of the defendant at the commencement of 
tbe salt. and at the time of the plea pleaded. to 
enable the court to pronounce the proper jud&"ment. 
It oll&'ht not onlY to baTe found the amount of assets 
In tbe handa of the defendants at the commence
ment of the 8Utt or that. they were .11IIIcleJ1t to pay 
tbe plalntiff's demands; but also the amount In bls 
banda at the time of pleadlnl', or that they were 
suMelent to pay the plaintiff's demands; mce the 
defeudant ml&'ht have received or dulY dlabursed 
asseta between the commeucementof the action and 
tbe time of pleadin.. The verdict.ahould also have 
found the time when theaaseta came to the defend· 
ant's hands. For these reasons the jud&"ment was 
reversed. the verdict set aside and a new trial 
aWarded. Gardner V. Vidal. CI Rand. lOCI. 

VL nte JUDOMBNT. 

tbe declaration mentioned, to be dlacharl'ed by the Verdict for ""-at N ..... Ia DecIaratIoa .. - ....... 
~um due at the time of the institution of the suit; _t lacilld.... la __ t Valld.-Tbe verdict In an 
~rvlq Uberty to the plaintiff to resort to a leiI'll action of debt on a protested Inland bill of excbanae 
Mtu to recover sucb other dama.es as ml.bt there- was simply for "the amount of the debt In the decla· 
after arise under the coudltlon of the bond." ration mentioned." which. as stated In the declara. 
Tbatcber v. Taylor. 8 Munf. 2411. See Code of Va. tion. was "the sum of 11,1011.110, wCtA ,,.,.,.t thereon 
IF-.SIIN. from the 14tb of October, 18110, until paid." and there 
~ BeMIIc:UI to Deteaclaat Will Not Be was jnd&"ment accordlqly. with coats. '285B of the 

ReYer ... at H .. ~-A bond was &'Iven for malt· Va. Code provides that In a case of this sort judl'
IIIc a title to a tract of land. and an actlon of debt ment may be &'Iven "for the prinCipal and cbar.es 
was broUl'bt thereon. The defendant plead "cove· of protest, with Interest thereon from the date of 
nanta performed." Verdict and judl'Ment were reno such protest... The leaal effect of t.he verdict was a 
dered for ~ for non·performance. but said flndlnl' for the principal sum mentioned In the dec· 
DOthln. of the 1JftI6lt" of the bond. Snch judlrlllent laratlon, with Interest, as therein claimed; 80 that 
sboDld not be reversed at tbe Instance of the defend'j the judl'ment Is In conformity both with the verdict 
ant. assucb Irrel'ularlty cannot be Injurious to blm, and the statute. Lalte V. Tyree, 1M) va. 'lUI. 19 S. E. 
because the true around of action appears by the Rep. m. 
d~laratlon. and the satisfaction thereby demanded,' It wasbeld In Metcalfe v. Battalle. Gllmer!8!, that 
uteudb1e to the whole Injury, the action can In no a ne.otiable note as to the Indorser, was not a note 
form be repeated. Pate v. SPOtts, CI Mmf. BIN. I for the payment of money within the meanln. of 
~ _ 80ad CoadItIeaed-.§urpl ....... -In an ,the Act of 18CM, cb. 8, and that therefore neither 

action of debt for rent, the verdict was for a cer.1Interest. nor flnal jud.ment for the principal sum, 
tUn IIUIIl, the debt In the declaration mentioned, could be &'Iven upon It In an actlon of debt without 
and for a certain sum as damal'ea. Judl'ment for the Intervention of a jury. as could bave been done 
tbe same to be dlacharl'ed by the payment of a If It had come within tbat act, as was decided by the 
cUaerent aum. This latter sum Is no part of the 1 cases of Wallace v. Balter, 2 Munf. 884, and Baird v. 
iudl'Meut. but Is merely surpluaue and Is to be Peter. 4 Munf. 711. 
coasidere4 .,. a release of the difference. Rosa v'l A jud.ment whlcb bas been entered upon,," dCdt 
Ow, I Wash. 87. or 110" ...... ''''ormat .... to an action of debt upon a 
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b1l1 penal, which omits to mention Interest, oUl'ht 
not to be revened because It was entered aa In con
formity with the btu penal, and was to be dtacharl'ed 
by the payment of principaL tRIA IUcA f.urul and 
costs. Harper v. Smith; II Munf .•. 

J ........ t Confeuecl for laterut OIl • Dedaratloa 
Wblc~ 0IaItted It Is Valld.-JJ.'he declaration In debt 
acalnst joint oblfl'ora on a Bfnl'le btu waa In the 
nsllal form. but said nothfnl' aboutlnterest. A com
mon order was entered and conllrmed qalnBt the 
oblll'On and their appearance ball. On motion of 
the appearance batl at the next term thls 1I'&S Bet 
aalde and he pleaded payment: but he subBequenUy 
wafved hls plea and acknowledl'ed the debt, with 
Interest. .ludl'ment waa properly entered acatnst 
the principal, aa well aa the balL Wallace v. Baker, 
S Munf. 11K. DeclBfon waa baaed on Act of lllOlS, and 
the caae waa dlstlDI'Ulshed from Brooke v. Gordon, 
2 call BIll. Approved In Baird v. Peter,' Munf. '711. 

Oa laJaactIoa Boad with CoadIttoa.-JJ.'he declara
tion In an action of debt broul'ht upon an injunction 
bond demanded the qcrel'ate of all the Injunction 
bonda named. where there were several counts, 
and there were apparently Beveral bonda. The 
bond 1I'&S for lIND, to be dtacharl'ed by the pay
ment of the damqes aaaeaaed by the jury, the judi'
ment waa entered up In the old form for lIND, the 
penalty of the bond to be dlscharl'ed by the payment 
of -.'1tI, the damqell assessed by the jury. The 
Code of W. Va., ch, 181.11'7, says that In such suits 
"judl'mentahall be entered up for what Is so ascer
tained to be due by the jury." If thls statute was 
rel'arded as requlrfnl'. not simplY permlttinl', the 
judcment to be entered In this new form, the de
fendant would not be prejudiced by the old form, 
tbe judcment would not be reveraed for such error, 
If any. Bank v. Fleshman, II W. Va. 81'7. 

....... ty fa CUr .... t M_y, Condltloa la .5terll .... -
The penalty of a bond waa In cvrrmt money, with 
condition to pay so much ,t4rllll(1money. After ver
dict for the plaintUf In an action of debt upon the 
bond, the judcment should be for the cu""'" money 
mentioned In the penal part of the bond. to be dis
charced by the lUriill(1 money In the condition. Ter
rell v. Ladd, SWash. 1110. 

Api .... Convlct-Proceu Served Wore Seateace. 
-JJ.'be proce88 to Instltute an action of debt was 
Berved upon the defendant on the day on which he 
was convicted of a felony, but before sentence was 
pronounced. The court under theBe ctrcumstances 
fairly acquired jurlsdlctlon of the cauae and partieB, 
which continued notwtthstandlnl' the subBequent 
disablllty of the defendant. The utmost that could 
have been ezacted of the plaintiff was a BUBpenslon 
of all proceedlnp until the dfsabfllty waa removed, 
or the appointment of a committee to defend the 
sult for the convict. The platntlff did not puraue 
either coune, but prosecuted the suit to a judI'
ment. If this be conceded to be an error, It was not 
such an error as would Invalldate the judl'ment, 
for the reason that jurisdiction havtnl' been once 
properly acquired over the person and the Bubject 
matter of controveny. no error In Its exercise or 
Irrel'Ularlty In the proceedlnp can make the judl'
ment void. The authority to decide belnl' once 
shown, It can never be divested by belnl' Improp
erly or erroneously employed. The fact that the 
judcment was by default does not affect this prinCi
ple, for whether the judlnDent be the act of the court 
or be entered up by the clerk under tbestatute, 
the effect Is the same. In either case Ibis the act of 
law and until reveraed by the court Which rendered 

It or by a superior tribunal, It Imports abBolute
verlty, and Is as effectual and blndlnl' aa If pro
nounced upon a trial of the merits. The judl'ment 
cannot be collaterallY aasalled In a court of equity 
or elsewhere. and Is valid until revened by the 
court which pronounced It or by a superior tribu
naL Neale v. Uts, '76 Va. (8(J. 

JaII ..... t "Whea Aueta,"-Where an executor has 
confessed judl'ment In favor of the credltora of his 
Inteitate, "when assets" or "If assets, " and an action 
of debt has been broul'ht thereon, the executor 
pleaded ~ GIIml.mtraflU. The 188ue was found for 
the executor, but the plaintiff may take another 
judl'ment "whena8llets." Braxtonv. Wood. 'GratL .. 

Jaqm.t Qaaado AClc:Iderlat-Statateo.U.ltatl-. 
-When a plaintiff In an action qalnst an executor 
or administrator takes judcment of a8IIets (lUG1IM 
accIdm..t, It Is well settled that he cannot at any 
future time proceed to execution on the judcment, 
without llnt sulq out a .eire ladru to state that 
a8IIets have come to hand. and to warn the defend
ant. shOUld he be able to allel'e anythlnl' jLl'alnst. 
sucll execution. These judcments are not barred 
by the statute, until the lapse of that period tift.,. 
assets-have come In the hands of the executor or 
administrator, and not from the date of the Judl'
ment. Smith v. Charlton. '7 Gratt. ... 

B. WHEN INSUFFICIENT. 
Sheriit'. Boad.-In au action of debt upon a sber

Iff's bond In the name of the commonwealth, for the 
benefit of a penon ql'rleved by the misconduct of 
the sheriff. the judl'ment should be entered for the 
penalty, to be dlscharl'ed by the payment of the 
damqe8 a8IIe8lled and costs, "and such other dam
Bl'es aa may be hereafter a8IIe88ed upon sufnl' out a 
,cfre/adaa, and asalI'Ulq new breaches, by the said 
C or any other penon or persons Injured." It was 
error In the judl'ment, In aUachln&, the recovery to 
C as to future Injuries, excludlnl' all others. Bibb 
v. cauthorne, 1 Wash. Ill. 

Boad Subject to Credit-Writ of InqGlry.-A judl'
ment ought not to be entered In an action of debt on 
a bond for a sum of money, "subject to a credit for 
a hophead of tobacco," without ascertalntq Its 
value. The amount of such credit should. In the 
llnt place, be aacertained by a writ of InQnlry, and 
judcment should be entered for the balance. Early 
v.)(oore,t)(DD~2SL 

If the jUry llnd a verdict for the amount men
tioned I~ the declaration In an action of debt, and 
the plaintiff, In court, release so much -thereof as Is 
equal to the credits endoraed on the bond, judl'ment 
oUl'ht not to be rendered. to be dlsch&rl'ed by the 
payment of the sum stated In the condltlon of the 
bond. subject to a deduction of the credits endoraed. 
Such deductlon oqht to be made, and judcment 
rendered for the real balance due. Grays v. BInes. 
'Mnnf. m. 

On Pleadl ... _No BIIr.-A judcmentforthe defeud
ant to an action of debt on a bond. which was I'lven 
upon the pleadlnp, does not 1'0 to the foundation of 
the action, and Is no bar to the plaintiff's brlnl'lnlr 
another action for the same cauae. Lane v. Harri
son, 8 Munf. 1\'78. 

Judpleat upon AU tbe PIMdI .... EI"I'OIICIOa, I. TnT 
Do Not 00 to Poundatlon of AetlOIIo-In an action of 
debt on the bond of a deputy sheriff. with a collat
eral condition, the defendant 1l1ed. amonl' others. 
the plea of conditions performed. The plaintiff by 
replication to tbls plea. charl'ed the breach defect
Ively, but fully avoided by other repllcatlons the 
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-other pleas of the defendant. which went to the 
fonndatlon of the action. to which replication 
demurrers were Improperly flied. A judll'Ment 
en tered for the defendant trenerallY upon all the 
pleadlnP was erroneous. as It barred auy future 
action on the bond. It should be limited to the 
replication of the platntlff to the plea of conditions 
performed. Lane V. HarrlBon. 6lrlunf. 1178. 
~ _ Declaratloll BIalIk _ to Sa-. etc., Sr-

..-s.-The aasIlI'Uee of the obllll'ee brouII'ht Bult 
ualDat the obllll'or in a bond. The writ was in 
debt. and the declaration was also tn debt. but was 
blank as to the Bum declared for. the date of the 
bond. the asaill'Ument to the plaintiff. and as to the 
dam&ll'e. A judll'Men.t entered thereon was held 
erroneous and reversed In Blane v. Sansum. I Call .. 

0fII0a J~ wItIIout Writ of Baqalry.-In an 
~tion of debt on a decree for money. a conditional 
jlldll'Ment was entered In the omce. without award-
11111' a writ of enquirY of damacea, and the judll'Ment 
Dot beinll' set aside, became flnal at the nezt term. 
~d ezecntlon was sued out on the judll'ment. At 
the ensuID8' term the judll'ment was set aside as 
lrrell'Ularly entered, and defendants were a1ven 
leave to plead. It was held error to enter judll'ment 
In the ofIlce without awardlnll' an enquirY of dam
aces. that thlB was a clerical error. which was 
properly corrected at a subsequent term. Sbelton 
v. Welsh. 7 Le1lI'h l11L 
.....-t for laterat Net DMIaaded Ia DedvatIoa 

1anHd.-If the plaintiff does not demand Interest In 
hls declaration In debt on a promllllJOrY note. and 
the defendant waives his plea of paYment. judll'
ment cannot be a1ven for the Interest on the note. 
not clalmed in the declaration. Brooke v. Gordon, 
2Calll!11. 

Oa Debt DIIe Ia .sterUac Moaq.-on an action of 
debt broU&'ht upon a protested bill of ezchanll'8, 
drawn for sterllnll' money. If the declaration is for 
the ewretll fllDlUW tlIIIw of the Bum for which the bill 
was drawn, the judll'ment. belnll' for the sum 80 

demanded. w11l be reversed on.a writ of error. The 
suit should bave been for the sterllu money. Scott 
Y. Call. I Wash. 115. 

A sterl1Iur debt may be BUed for without laytnll' the 
value in cwrMt _: If It be laid It IB merely 
surpl~e. and will not vitiate: but In such case. 
the dama&"eB shOUld be laid In Il.,.Iift(1 money: the 
verdict and judll'ment should be for .UrUft(1 money. 
and the court IB to flx tht:: rate of ezchanll'e. Still
with v. BaIrd. I Wash. 1115. 
~ e ...... Peaalty-Deleadaat SIec:t&-The 

judgment Ia always entered for the penalty. In an 
action of debt on a bond with collateral condition, 
to be dlacharll'ed by the principal and Interest. and 
If that exceed the penalty. the defendant has his 
election. and maY satisfy It by PaYlu the penalty. 
Atwell v. Towles. llrlunf. l11L 

No B.-II ~ OD AdIIIlDlatntloa Boad.-In a 
suit on an admtnIBtration bond. If no breach of the 
coudltlon of the bond be stated In 'the declaration, 
or by an aaslll'llment of breaches In some other part 
of the record. a Judll'Ment upon It Is erroneous, and 
must be reversed. Ward v. Falrfaz. 4 Irlunf. 4K. 

128 -Raines Y. Barker" al •. 
[m Am. Dec.7tIlI.J 

.lanuau Term. ll11i6, B1chmond. 
L WIB "... PrIor to Code IS4o-Law ControUl ..... -

Testator made hlB will in 1M2. purchased a tract 

of land In 1848. and died In 18112. HIs will, In' reo 
spect tothlsland.IB tobe coDBtrDed as the law was 
prior to the Code of IMII. 

2. Wllb-Atter-Acqalnd ~tat~trac
tIoa of. --The constrDcUon a'\ven to the act of 1_ 
anthorlBlnll' the devise of after·acqulred lands. In 
the case of AU", v. Htlf'fUon. 8 Call •• adhered to. 

a. WI~ ... at Bar.-Testator by hlB will made In 
1M2 emancipates his slaves: and directs his execu· 
tor to seU the land on which he lives and another 
tract Which he speclfles. and also certain stocks 
which he names. all his household and titchen 
furniture. all his stocks of all kind. plantation 
tools. with every article of property belona'\nll' to 
him. except his wearlnll' apparel; and after direct· 
Inll' that when there Is money enoUll'h collected 
from the proceeds of the sale. the nell'roes shall 
be sent to Africa and furnished plentifullY with 
every thlnll' necessarY for their comfort. he a'\ves 
flve hundred dollarS to a nephew. aud the balance 
of hlB eBtate. after PaYlnll' all expenses. he wished 
to lI'O to furnIBh the exPense of carrylnll' the ne
lI'roeB away and fnrnIBhlnll' them In a situation 
to live. A tract of land purchased after maklnll' 
the will. does not paas nnder the deviBe. 

Thia was an action of ejectment in the 
Circuit court of Suaaex county, by Alexan
der Barker and others, nephewa and heirs 
at law of John Barker deceaaec1, againat 
Nathaniel Rainea. The object of the ac
tion waa to recover a tract of land of which 
.John Barker had died seized, and which, 
aince hia deatb, had been sold by hia ezec
utor, .John R. Mason, to the defendant 
Rainea; and the only queation waa, whether 
it paaaec1 under tbe teatator'a will; it hav
ing been purchased by him after the mak-
ing of the will. . 

On tbe trial tbe jury found a apecial ver
dict, in which, in addition to the facta 
above atated, they set out the will of 

Barker. By hia will he emancipated 
129 -hi. alavea. Anotber clause ia aa 

followa: "My will and desire ia, that 
my ezecutor sell the land whereon I now 
reside, after having it aurveyed and di vided 
into two or more parta, aa be may tbink 
beat; also a tract of land in Surry, known 
by tbe name of the Indian Ialand, on the 
north aide of Black water awamp, and 
containing, I think, one hundred and aixty
three acrea; alao ten aharea in the Mer
cbanta cotton factory, in tbe town of 
Petersburg, and two aharea in the Petera
burg and Roanoke rail road company, with 
all my household and kitchen furniture, all 
my atocka of all kind, plantation toola and 
implementa, with every article of property 
belonging to me, ezcept the wearing ap
parel that may be in the house at the time 
of my death; that I wiah divided among 
the aervanta belonging to the eatate." 

He then directa that the people may be 
continued on the plantation until the money 
from the sale can be collected. And when 

*WUI_Altllr-Acqulnd Laads-Statutes-Colutrue
tlOD of.-For the proposition that a testator may 
devise after·acqulred lands under Vlra1nla statute 
of 17811. but not unleu an Intent to do so appears 
from the lanll'Uall'e of his will, the prinCipal case IB 
cited and followed In Gibson v. Carrell. 18 Gratt. 188. 
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th.:re ia money enough collected to purchase 
what may be neceaaary to fit them out for 
the trip, and to pay their passage there, 
he directs his executor to send them to 
Africa, after furnishing them plentifully 
with every thing which is necessary for 
their comfort and convenience. He then 
gives to his nephew John Barker, jr., five 
hundred dollars; and "the balance of" bis 
"eatate, after paying all expensea," he 
wished "to go to fumiah the expense of 
carrying them away, and furnish them in 
a situation to live." 

The jury further found that the will was 
altogether in the handwriting of the testa
tor, and that the name of Henry E. Scott 
was originally written in the will as the 
executor; and that subsequently, as was in
dicated by the appearance of the paper and 
the color of the ink, that name had been 
erased and that of John R. Mason inserted. 
That the testator was on terms of great 

intimacy and friendship with Scott 
130 up to the *time of Scott's death in 

1847. That the will was made on the 
15th of October 1842; and the land in con
troveray, about two hundred acrea, waa pur
chased in March 1849; and after the death 
of Barker, in January 1852, had been sold 
by his executor to the defendant Raines. 

Upon thia special verdict the court gave 
a judgment for the plaintiffs; and Rainea 
obtained a aupersedeas from this court. 

Collier, for the appellant, endeavored to 
maintain that the land pasaed under the 
will, upon the evident intention that his 
emancipated slaves should have the whole 
estate except the legacy of five hundred 
dollara to John Barker, jr.; and upon the 
language of the last clause, which he in
sisted authorized the executor to sell the 
landa acquired after the date of the will. 

D. May, for the appelleea, after referring 
to the date of the will and the 22d section 
of ch. 122 of the Code, p. 517, to show that 
this will waa to be construed by the law 
exiating prior to the Code; to show that 
the land did not pasa under the will, re
ferred to Smith v. Edrington, 8 Cranch'a 
R. 66; Allen v. Harrison, 3 Call 289; Ken
dall v. Kendall, 5 Munf. 272; Lomax on 
Ex'ors 2. 

DANIEL, J. By the eleventh section of 
chapter one hundred and twenty-two of the 
Code of 1849, it is declared that a will shall 
be conatrued, with reference to real estate 
and personal eatate comprised in it, to speak 
and take effect as if it had been executed 
immediately before the death of the testa
tor, unless a contrary intention shall ap
pear by the will. And aa the will, on the 
construction of which the right to the land 
in controversy depends, was admitted to 

probate in 1852, some question might 
131 have arisen as *to whether we should 

apply to the will the rules prevailing 
at its date, (1842,) or the statutory rule just 
cited, were it not for the provisions of the 
22d section of the same chapter (122) declar
ing that the preceding sections of the 

hapter shall not extend to any will made 
before the act should be in force, but that 
the validity and effect of such will shall be 
determined by the laws in force on the day 
before this chapter should take effect in like 
manner as if those laws, so far as they 
relate to the subject, were therein enacted 
in place of such sections. 

The English rule, that as to lands the tes
tator speaks at the date of his will, and as to 
personals, at his death, had not been sub
Jected here, prior to the adoption of the Code, 
to any legislative change other than that 
made by the act of 1785. That act directs, 
"that every person, &c., shall have power, 
&c., to devise all the estate, &c., which he 
hath, or at the time of his death shall have, 
of in, or to lands, &c." In the case of Allen 
v. Harrison, 3 Call 289, the extent of the 
change, in the old rule, contemplated by 
that act, was the subject of a very full ex
amination; and the court were unanimous in 
the opinion that the act only gave a power 
to devise after acquired lands, leaving it to 
the discretion of the testator to dispose of 
them or not: That in order to produce that 
effect, there should be something indicating 
an intention to exercise the power; and that 
where there was nothing in the language 
of the will to show that the testator evi
dently contemplated a disposition of his 
after acquired lands, a devise of his lands 
should be held to refer to the lands owned 
by him at the date of his will. The same 
interpretation of the act muat have also 
prevailed in the case of Bagwell v. Elliott, 
2 Rand. 190; and was fully recognized by 
the Supreme court of the United States in 
the case of Smith v. Edrington, 8 Cranch's 

R. 66. 
132 *It;s true that in several of our 

sister states, where statutes have 
been enacted similar in their provisions to 
our act of 1785, a strong disposition has 
been manifested so to construe those sta t
utes as to assimilate much more closely the 
rule in question to the rule which applies 
to wills of personals. Thus, in the case of 
Loveren v. Lamprey, 2 Foster's R. 434, 
(New Hamp.) where the words of the be
quest on which the case turned were, "I 
give and bequeath to my beloved wife Ruth 
Loveren all the residue and remainder of my 
estate wherever it may be found, to her, 
and her heirs and assigns, &c.," it lVas 
held that it was the intention of the testa
tor to pass to his wife all his property owned 
by him at the time of his decease, after 
paying his debts, &c., and that the prem
ises in controversy, purchased by the testa
tor after the making of his will, pasaed by 
it. So in the case of Cushing v. Aylwyn, 
12 Metc. R. 169, like views prevailed, and 
the court announced the broad proposition 
that where a will purports to dispose of the 
testator's whole estate or property, the in
tention is to dispose of all the estate or 
property of which the testator may be the 
owner at the time of his death; and that 
such intent would be inferred unless some
thing in the will should be opposed to such 
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an inference. And so again a aimilar de
cision was made in the case of Willis v. 
Watson, 4 Scam. R. 64. In the state of 
Kentucky, however, where our act of 1785 
has been adopted, the interpretation of the 
act given in the case of Allen v. Harrison 
has been closely adhered to. Warner's 
ex'on v. Swearingen cl wife, 6 Dana's R. 
196; Rosa v. Rosa, 12 B. Monr. R. 437. In 
the first of these cases, the reasons for the 
adoption of this interpretation of the act 
are fully and clearly stated, and the main 
argument in favor of the competing con
struction successfully met. That argument 
was, that the English doctrine declaring 

that as to land or other real or im-
133 movable ·estate, a testator speaks at 

the date of his will, was founded 
mainly on the terms of the statute of wills 
of Henry 8, empowering all persons having 
legal titles to lands held in free and com
mon socage, to dispose of such lands by 
will, and all persons haYing such titles to 
lands held in chivalry, to dispose of two
thirds thereof by will, clc.; and that as 
now by the act of 1785 a testator has a 
power to dispose not only of the lands which 
he hath, but also those which at his death 
he shall have, there was no longer any suf
ficient legal reason left for intending that 
in a general devise of his lands a testator 
speaks only of the lands which .he has at 
the date of his will. The chief justice 
(Robertl'On) in delivering his opinion in 
Warner's ex'ors v. Swearingen cl wife, 
fully meets this view, by showing, from 
the English cases, that "the civil law rule of 
making a testator speak at his death and 
not at the date of his will, not only was 
never applied to immovable property, but 
never would have been applied to land or 
any interest therein, even had a prospective 
freehold, as well as leasehold interest 
therein, been always devisable in England; 
for it seems (he proceeds) not to have 
been applied to general bequests of chattel 
interests in land, even though a testator 
might always in England ;have effectually 
bequeathed such interest afterward to be 
acquired by him. And the principal rea
IOns of this exception ;from the rule of the 
civil law are, first, that such an arbitrary 
rule of construction frequently operates in
consistently with a testator's intentions; 
and secondly, that aaeven a chattelinterest 
in land is not so mutable or fugative, either 
in itself or in the proprietorship of it, as 
that kind of property which is perishable, 
and in fact movable, neither policy nor 
convenience reqnired that a general beqnest 
of it should be construed as speaking at the 
testator's death, when, in most cases, he 

intended to speak only when he pub-
134 lished his will." And he came ·to 

the concluaion that under the opera
tion of the act of 1785 the true doctrine 
was, "As to a general devise of lands, like 
that of England respecting the like testa
mentary dispoaitions of leasehold interests 
in land: that is, that prima facie the tes
tator contemplated only such interests as 
he OWDed when he published his will. But 

that if he manifested an intention to de
vise whatever interests he milfht own at his 
death, then and then only hIS will should 
be understood as speaking at his death as 
to land as well as any other property; be
cause then and only then such is made to 
appear to have been, in fact, his will, and 
here he has a legal right to effectuate such 
a will." And the court accordingly held 
that a devise by the testator of "the resi
due of his estate" did not pass lands ac
quired by him subsequently to the date of 
his will. 

Though it be conceded, therefore, (as I 
believe it must,) that in a majority of the 
states whose statutes of wills are, in the 
particular in question, like our act of 1785, 
the decisions have gone far towards abol
ishing the old English rule, and though 
now, by statute, in England, (1 Vi ct. ch. 
26,) as well as here, a devise of lands, like 
a bequest of personals, is made to speak as 
if executed immediately before the death of 
the testator; Yet as the authority of Allen 
v. Harrison has not, (so far as I have seen,) 
been ever questioned, but, on the contrary, 
stands supported by the decisions of a sis
ter state, where our act of 1785 has been, 
in terms, adopted, I feel no hesitation in 
coming to the conclusion that the will in 
this case must be interpreted under the rule 
which holds the testator, no contrary in
tention appearing, as speaking in respect 
to his lands at the date of the will. 

Applying to the will this test, I ha\'e 
been unable to discover, in its terms, 
any thing to raise a serious doubt as to 
the propriety of the interpretation which the 

Circuit court has given to it. The 
135 words' 'every ·article of property be-

longing to me," were used, no doubt, 
as suggested by the counsel of the appel
lees, to carry any article of personal prop
erty which the testator supposed might, 
perchance, be held not to be embraced in 
the description immediately preceding, of 
"household and kitchen furniture, stocks, 
plantation tools and implements." And 
the words "the balance of my estate," if 
held as intended to embrace lands at all. 
must, under the requirements of the rule by 
which the construction of the will is go,-
erned, be referred to the balance of the tes
tator's lands which he owned at the date of 
his will. 

It does not seem to me that the fact that 
the testator, subsequently at the date of his 
will, erased the name of Henry E. Scott, 
and substituted that of John R. Maaon, as 
his executor, is of any value in the contro
versy. The date of this alteration is not 
fixed by the verdict; it is only found to be 
"subsequent to the original writing of the 

will." And as the verdict finds that the 
testator was on terms of intimacy with 
Scott up to the time of his (Scott's) death, 
which occurred in February 1847, the prob
ability is that the change was made soon 
after Scott's death, and before either the 
adoption of the Code or the purchase of the 
land, which occurred in March 1849. 
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I think that the judgment ought to be 
affirmed. 

The other judges concurred in the opin
ion of Daniel, J. 

Judgment affirmed. 

136 *Gibson Y. Oarrell &. al •• 

January Term. 18118, Rlcbmond. 

WII,,-After-Acqalred Laad--(;ue at Bar.-TeBtatrlz 
by ber will made In 1817 wben Bbe poaaeBBed no 
realestate.lrave two Blavesto berdaulrbter K and 
Biz t.> ber son S. and then BayS, "All tbe balance of 
my propertY of every description. real and per
BOnal. I Irlve and bequeath to mYROn S;" but If ber 
daulrbter bad a cbild ur children, tbree of the 
slaveS Irlven to S sbould 11"0 to them. Land after· 
wards acquired by the teBtatrlll:does not PUB by 
the deviBe to S. 

This was a bill in the Circuit court of 
.Jefferson county, by Eli H. Carrell and 
Margaret his wife against Samuel Gibson 
and others. And the only question was, 
whether certain real estate of which Mar
garet Gibson died seized, passed by her 
will to Samuel Gibson, or descended to her 
heirs, of whom Samuel Gibson and the fe
male plaintiff were two. The will was 
made in October 1873, when the testatrix 
was possessed of no real estate. After 
giving two slaves to her daughter Marga
ret Carrell, and sill: to her son Samuel Gib
son, she says, I' All the balance of my 
property of every sort or desCription, real 
or personal, I give and bequeath to my said 
son Samuel Gibson, and his legal represen
tatives, except that in case my said daugh
ter should have child or children, then, 
and in that case, Irena, William 'John and 
Mary Jane, (three slaves she had before 
given to Samuel,) shall be the property of 
said child or children, and his, her or their 
legal representatives; but if no child or 
children should be born unto my said 
daughter, then the said Irena, William 
John and Mary Jane are to be the property 
of my said son. 

After the making of her will, Mrs. Gib
son acquired, by purchase, the real 

137 estate which was the subject of -this 
controversy, and died in 1845, when 

her will was duly admitted to probat. 
On the hearing of the cause, the Circuit 

court held that the land did not pass under 
the will; and made a decree for the parti
tion thereof among the heirs of Margaret 
Gibson; whereupon Samuel Gibson applied 
to this coprt for an appeal, which was al
lowed. 

J. M. Mason; for the appellant. 
There was no counsel for the appellees. 

DANIEL, J. It seems to me that this case 
must be governed by the rules and princi
ples declared in Raines v. Barker, just 
decided by this court. Therl' is nothing in 
the language of the will from which to 
infer an intention on the part_of the testa-

trix to dispose of lands to be acquired after 
the date of her will. It is proved, however, 
that the testatrix owned no lands or real 
estate at the date of her will, and as by a 
residuary clause she gives the balance of 
her property "of every sort or description, 
real or personal," to the appellant, it is 
argued that the testatrix must have contem
plated the future acquisition of real estate, 
and intended it should ~ss by this clause, 
as otherwise the word • real" is left with
out meaning, andsuperftuous: and that the 
court ought not to presume that the testa
trix used a word of such important meaning 
without a purpose. The argument is not 
without show of force; Yet when we eee 
that the testatrix has used no language re
ferring in terms to any land she might 
thereafter acquire, but on the contrary, in 
the commencement of the will, declares her 
purpose simply of disposing of what 
worldly effects she then owned, and that 
she was ignorant and illiterate, and conee
quently not apt to assign ell:act meaning 

and value to the language she might 
138 use, it seems *that there is no such 

manifestation of the purpose of the 
testatrill: to dispose of after acquired lands, 
as would justify us in making this case an 
exception to the general rule. 

I am for affirming the decree. 

The other judges concurred in the opin
ion of Daniel, J. 

Decree affirmed. 

139 *Davi. v. The Oommonwealth for 
Leon. 

January Term. 18118, Rlcbmond. 
I. AttKbllleat Bo __ Wbo Caa .!uti apoII. *-The bond 

authorized by the act. Code. ch. 1111. I B. p. a. In 
relaUon to attachments, IB not a Irenerallndemnl· 
fyinlr bond; but where the attachment wues 
aninst the effects of the defendant lrenerallY. he 
alone can sue upon the bond; and where the 
attachment lBi88ued qainat specific property. 
only tbe defendant or the owner of such specifiC 
property can Bue upon the bond.· 

.Attllcb ..... t Boncb-Wbo CaD Sue apoa.-The prin
cipal case is cited and approved in Offterdiqer v. 
Ford. till Va. 6fII. lI4 S. E. Rep. lI46; M:itchell v. Chan
cellol". 14 W. Va. 211. as to the damqes covered by an 
attachment bond. 

In HoWday v. Kyers. 11 W. Va. 288. Il10. the doc
trine laid down In the principal case i8 approved. 
but dlBtlnnlshed from the case at bar. 

*Code. ch. 1M. 18. p. lIOII. "But If the plaintiff shall. 
at the Ume of sulnlr out such attachment. or after
wards. Irlve bond with security approved by the 
clerk or justice i88Uinlr the attachment, in a penalty 
of at least double the amount of the claim sworn to 
or sued for. with condition to pay all costs and 
damqes which may be awarded qainst bim or 
sustained by any person. by reason of hi a suinlr out 
the attachment. the said omcer shall take J)08IIeBBlon 
of the property Bpecl11ed in the attachment. or 
where no such property is Bpeclfied. of any estate or 
effects of the defendant. or so much thereof as is 
sumcient to pay the plalntiff's claim. When such 
bond lB KiTeD." &C. 

80 
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.. HI Wbe the ach nt I SHUe the stat of e sal Arnsthall, and did 
against the effects of the defendant ~enerallY., cause the same to be levied upon a large 

d I vied pon e pr rty a t pe qua ty cig ,t pro ty he d 
n. th pe h 0 r dy nth, Le ,th id we preten ing that the 

attachment bond, said cigars were the property of the said 
h ' f bt' h Ar hal IS as acb ,ole rctt A it th fu er rre hat the 

court of the City of RIchmond, lD which the, said cigars were not the property of the 
-COmmonwealth ~or the tM;nefit of Israel sai Am all ut ere e p per of 

n, s p ntl and III F av the id n, d t t th aid eon ad 
wa .. defendant, The action was founded on I sustained great damage by the suing out of 
a bond executed under the attachment ,law the id ch nt, wit 0 th val of 

ud the Ide, h. "f p. " ~ fou hou d nj y d ars. 
at;les ,Hawes as prinCipal, and pavls, Thus it appears that the attachment was 

as ~IS surety, upon an attachment ISSUed aga' t d nda 's e te ner ; 
Ins the ffec f C D. ?ls 11, and ot a ns peci pro rty. And e 
tor . H es., pon the rIal 0 the, question resolves itself simply into this, 

a~ varIous questlons were made and ex- Wh ther, 'f s h a tta en e Ie 'ed 
tio tak by e d nd D s t on pr rty a s ng h _ 
dec on f t cou, an the was" 'h fen m n 
rd• t d' d t f th l' t'ff f r taln an actlon t ere or on the attachment 

a ve Ie an JU gmen or e p alD 1 0 bond? 
t pe Ity f bo ~ ~i T a hm t n Ie d b a 
c rge by e ym 0 nln I seizure of the property, but by a service of 
hU!1d~ed and twe~ty-se,!en dollars, a co of the attachme t 0 he so 'n 

m s JU ~e Dav obta ed pe wh h s t pro ty s, 0 re 
, eas . rom his. urt Th nl ue I summoned to appear as garnishees. And 
t~on decided by thiS court, was .as !o the it was contended on the one hand by e 

t the lat Leo to lnt .a cou 1 he in in rror hat e 
on th ond nd pon t q stl<? I bond IS of no force or effect if there be no 

t~e ~c~ are stated by Judge Moncure In seizure of property under the atta hm t j 

op on. an n t oth by e c sel th e-
A. Johnston and Morson, for the appe1-, fendant in error, that the obligors in the 

!ant. bond are bound for all damages sustained 
n ph d L ns, th ppe e. by aso of ing ut e a chm t, 

'

whether It be leVIed lD the one way or the 
MONCURE, J. This is a supersedeas to other. Without expressing any opinion on 

ud ent bta d i the am f th thi poi I w co der e q tio as 
mm wea 0 irg a, sUlDg or the, if t e attachment had been leVIed by a 

benefit and at the cost of Israel Leon, seizure of the property: which will present 
ins ill "F av sur of arl the se stro ly poss Ie th e-

. Ha in n a chm t b d e ute fen ant in error, 
in pursuance of the Code, p. 602, ch. 151, f I Then the question recurs, Can a stranger, 

T ca wa wi ar ed th' wh pr rty ta u r a t-
rt j d ny sti w di ss 142 tac ent galDst t e *defendant's 

in the argument. But in my view of the, estate, maintain an action therefor on 
~ i ill ne sar to Dei an the tac ent nd? a f 0 ion at 
ide ly of em hic s, eth he no, Ge rall., a s eriff IS bound to 

the relator Leon can maintain an action on' execute, according to its mandate,·a writ 
at hm bo? wh' c s hi an for -lec 011 
he nd n th ond se ut i fro a la ul rce, nd may here ore 

the declaration as follows: "That whereas' justify any act done by him in pursuance 
h sa' Ch les H es, ain' in of wr' B e c jus y n ct, ch 

tain uit sti ed the rcu cou the rit s n au riz, tho gh be 
of the city of Richmond against C, D, I done under color of the wri t. Such an act is a 
Amsth 11, d fend t, d'd, u n th affi tre ss, r w ' h h 'lia lik ny er 

it hi th said lai ff, ed tre sse If ere e, rre he y 
the clerk's office of the said court, ob-Iof A under a writ against the body of B, 
tain frOID the clerk of the s id c rt a or ke t goc'" of und a w' ag , st 

ch nt ain he tat of t sa the ood f B e is uilt of res s, 
C, D. Arnsthall for the sum of two thou-I The plaintiff in the writ will also be in
sand and forty-five dollars claimed b the vol d i the t pas'f h ire he to 

d pi tiTh for f th aid arl be ne ut 'me y rea n 0 is 
R. Hawes should pay all costs and dam-, suing out the writ, Generally, the plain-
ages which might be awarded against him tiff is not liabl for th' g d in r-

sus ned y a pe ns re n su e 0 the rit nle it sue tit 
hIS s1l1ng out the said attachment, then the I maliciously and without probable cause. 
said obligation was to be void j otherwise These were universal r 1 s co on 

rem n i ull ceo la but hey ve en odifi to me 
It is then averred in the declaration I extent by statute j and aTe therefore now 

141 that the said ·Hawes, as plaintiff in stated as general rules. For i tan in 
sa sui ga t sth, d re d the abi y 0 the eri or 

t ereupon sue out an attachment against i levYlDg an execution or warrant of distress 

v 13 tt 1 
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on property, as to which a doubt may arise, 
whether it is liable to such levy; the statute 
authorizes him to require of the plaintiff 
an indemnifying bond; which, if given, 
will protect the sherifi' against any action 
for the seizure or sale of the property, pro
vided the security in the bond be good at 
the time of taking it. Code, p. 609, ch. 152, 
14, 5 and 6. And, in regard to the liability 
to tbe plaintiff for acts done in pursuance 
of the writ; the statute requires the plaintiff 
in an attachment, if he wishes the officer 
to take possession of the property against 
which the attachment issues, to give bond 
with security conditioned to pay all costs 
and damages which may be awarded against 

him ur sustained by any person by 
143 reason of his suing *out the attach-

ment. Id. p. 602, ch. 151, f 8. If he 
does not wish the officer to take possession 
of the property, but is content with a mere 
lien upon it, he is not required to give any 
bond, and his liability remains as at com
mon law: that is, he is not liable for dam
ages arising' from suing out the writ, unless 
it be sued out maliciously and without 
probable cause. 

The statute in regard to indemnifying 
bonds does not embrace attachments; but 
is confined to executions and distress war
rants. Why the legislature did not extend 
it to attachments may not be an easy ques
tion to answer. The most that can be said 
of it is, that it is a casus omissus in legisla
tion: but a casus omissus of which the 
sheriff may have cause to complain, but 
not the adverse claimant of the propert}". 
The indemnifying bond law was made for 
the ease of the officer; and exonerates him, 
to a certain extent, from his common law 
liability in case of illegal seizures, and 
from the measures previously necessary to 
be resorted to, to ascertain the title to the 
property. But if the bond be not dull re
quired by him, his common law liability is 
supposed to continue. See Stone v. Poin
ter, 5 Munf. 290; and Roane, .1., in Cole v. 
Fenwitk, 1 Gilm. 134. At first, the law 
only embraced executions, and did not pro
tect the officer, if the obligors in the bond, 
though I!olvent when taken, Ahould thereaf
ter become insolvent. Afterwards, it was 
extended to distress warrants; and made to 
protect the officer, if the surety in the bond 
was good at the time of taking it. It has 
not yet, as we have seen, been extended to 
attachments. The adverse claimant of 
property seized under an attachment has 
ample remedies, without giving him the 
benefit of an indemnifying bond. Besides 
his summary remedy by ~nterpleader, which 
is generally sufficient, he may resort for 
his indemni ty to an action of trespass 
against the sheriff who makes the levy 

and all persons who aid in 
144 *making it or direct it to be made; 

or to an action of debt on the official 
bond of the sheriff. There can be no rea
son, then, so far, at least, as ,he is con
cerned, for extending the law to attach
ments. ' 

But it may be said that it is necessary for 

82 

the protection ·of the officer making the 
levy. And it was contended by the counsel 
for the defendant in error that there is as 
much reason for requiring an indemnifying 
bond in the case of an attachment, as in 
the case of an execution or a warrant of 
distress; and that the legislature, having 
expressly provided for such a bond in the 
two latter cases, would have made a similar 
provision in the former, if it had not in
tended the attachment bond to effect the 
same object. If they had intended to extend 
the provisions of the indemnifying bond 
law to the case of attachments, they would 
have done so expressly, and not by obscure 
implication. To give the attachment bond 
such an effect as this would be to con
vert it into a general indemnifying bond. 
applying to all property which might there
after be taken under color of the attach
ment: which would be very unreasonable. 
In the case of executions and distress war
rants, the officer can require an indemnify
ing bond, only when a doubt arises whether 
property is liable to be levied on. And the 
plaintiff, when 80 required, can give it or 
not, at his discretion. But in the case of 
attachments, on the construction contended 
for, the officer might, of his own mere mo
tion, and \vithout the knowledge of the 
plaintiff, seize property plainly not liable 
to the attachment, and thereby render the 
obligors in the attachment bond liable for 
all damages arising from such seizure. 

But the law which provides for the exe
cution of that bond will, I think, admit of 
no such construction. It was enacted diver
so intuitu. It was not made for the ease 
of the officer, and to indemnify him against 

the consequences of his unauthorized 
145 act; but was made *for the benefit 

of the owner of the property against 
which the attachment issues, and to indem
nify him against the consequence of acta 
which are authorized by the attachment. 
The indemnifying bond applies to acts out
side of the writ; the attachment bond to 
acts inside of it, or done in pursuance 
thereof. These latter acts the officer is 
bound to perform; and they cannot be law
fully resisted, no matter what damage they 
may inflict. The common law liability of 
a plaintiff for damages arising from the 
suit, was not considered by the legislature 
sufficient indemnity against the conse
quences of a wrongful seizure of. property 
in pursuance of an attachment. The exe
cution of an attachment bond with se
curity has, therefore, been required. 

That this is the true construction of the 
attachment law is obvious, both from the 
terms of the law itself, and the circum
stances under which it was enacted. As to 
the terms of the law; the condition of the 
bond as:therein prescribed has already been 
set forth. It covers no damages for taking 
property which the attachment does not 
command to be taken. Such damages are 
not sustained by reason of suing out the 
attachment; but are sustained by reason of 
an unauthorized act of the officer. The 
undertaking of the obligors is, that the at-



IS GRATT. DAVIS V.THx CoM. POll LXON. 148, 147,148 

tachment i8 properly sued out, and the claim defendant in the hands of the garnishees; 
of the plaintiff well founded. They do not and not to the estate of any other person in 
undertake that the officer will commit no their hands. The garnishees are not au
trespass in its execution. They do not au- thorized, by reason of the, summons, to 
thorize him to levy it on any property which detain the ,estate of any other person in 
he may think proper, or the plaintiff may their hands. And therefore no other person 
direct him to levy it on. A person may be can have any cause of action on the attach
willing to become security in an attachment ment bond for damages arising from the 
bond, knowing the debt to be due, and that detention of property in the hands of gar
the debtor is a nonresident or abscond- I nishees. Whether the defendant can have 
iug debtor, but very unwilling to become such cause of action, is a question "hich 
security that the officer will do no wrong- it is unnecessary to decide. 
fDl acts under color of the attachment. The As to the circumstances under which the 
bond was not intended to enlarge the at- law was enacted. Until recently, an attach
tachment, but to run on all fours with it. ment could only be issued against the estate 

The attachment may be against the of the defendant generally, and not against 
146 -defendant's estate, or against spe- specific property. 1 Rev. Code, p. 476, 16. 

cHic property. If it be against the The bond provided for by that section was 
defendant's estate, the bond applies only to required to be payable to the defendant; 
that estate, and enures to the benefit of the and to be conditioned for satisfying all 
defendant only. If it be against specific costs which should be awarded to the de
property, the bond applies to the owner of fendant in case the plaintiff should be cast 
that property, whoever he may be, whether in his suit, and also all damages which 
the defendant or any other person, and should be recovered against" the plaintiff 
euures only to the benefit of such owner. for his suing out the attachment. There 
The attacbment may be against specific can be no doubt but that that bond enured 
property wben the suit is to recover such only to the benefit of the defendant; and 
property. (Code, p. 601. I 2,) or in certain could not be resorted to for the indemnity 
cases, when it is against the commander or of a person on whose property the officer 
owner of any steamboat or other vessel, or had unlawfully levied the attachment. The 
the owner of any raft or river craft naviga- damages were recoverable against the 
ting the Ohio river or any of its tributaries plaintiff, only "for his suing out the at
within the jurisdiction of this state. (Id. tachment j" and of course not for a trespass 
p.602. 15.) The law prescribes but one committed by the officer in levying it con
form of attachment bond, and therefore trary to the mandate of the writ. This 
prescribes such form as will suit both cases, manifest construction was not altered by 
as well an. attachment against specific prop- the words of the statute giving a right 
my, as an attachment against the defend- 148 of action -on the bond to "the party 
aut's estate generally. If the latter had entitled to such costs or damages," 
heeu the only kind of attachment to be pro- who could only be the defendant in the at
vided for. the bond might have been made tachment or his representatives. By the 
payable to the defendant. and conditioned act of February 24, 1827, Supp. R. C. p. 
ouly for his indemnity. But it being nec- 239, ch, 182, II, an "attachment was, I be
essary to provide for both kinds, the bond Iieve, for the first time given against spe
is required to be in such form as will apply cific property. It authorized an attachmnet 
to both or either. The defendant is the to be issued against a ship, steamboat or 
ouly person \\'ho can sustain any" damage other vessel, &c., under the circumstances 
by reason of suing out an attachment therein mentioned. But provided that no 
against his estate; but others may sustain such attachment should issue until bond 
damage by reason of suing out an attach- should be given, payable to the person 
ment against specific property. In provid- against whom the suit was brought, condi
iug for the execution of a bond conditioned tioned to indemnify the obligee in such 
to pay all damages sustained by any person bond, and the owner of such ship, steam
by reason of suing out the attachment, both boat or other vessel against any loss which 
cases are provided for. If the plaintiff they or either of them might sustain by 
shall give the bond, the officer is required reason of such attachment, in case the de
to "take possession of the property specified fendant should prevail in the suit. Here 
in the attachment, or when no such prop- we see that the bond was properly adapted 
erty is specified, of any estate or effects of to this new case, and made to provide for 
the defendant, or so much thereof as is the indemnity, not only of the defendant, 
sufficient to pay the plaintiff's claim:" in but of the owner of the property attached, 
other words, of the property against which who might be a different person from the 

the attachment issues. and no other. defendant. It was still, however, made 
147 -Id. I 8. By giving the bond he payable to the defendant, the plan of re-

acquires a right to have that property quiring such bonds to be payable to the 
taken; but that only. If no bond be gIven; commonwealth not having then been de
and perhaps whether a bond be given or vised. This bond, certainly, did not enure 
not, he may, in writing, designate to the to the benefit of "any other person than the 
officer the names of persons to be summoned defendant or the owner of the property 
as garnishees. Sections 7 and 9. But this against which the attachment issued; for 
summons applies to no specific or particular it was, by its terms, expressly confined to 
«tate; but only the estate generally of the them. By the act of March 4, 1846, Sess. 
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Ac:ts, p. 73, ch. lOS, an attachment was 
given agailJet apecific property in another 
cue. It authorized an attachment to be 
iuaed againat a ateamboat, raft, or other 
water craft Davigating the Ohio river or 
any of ita tributariea within the jariadic
tion of this state, under the circumstances 
therein mentioned. No bond was required 
by that act. But it provided, (17,) that if 
any attachment should be aaed oat by vir
tue of the act without reasonable or proper 
caaae, the penon aaing it oat ahould 

be liable to the owner of the property 
149 ·attached for any damage suatained 

by reason of the seizure and detention 
thereof; and such owner, if he appeared to 
the sait, might file a special plea therein, 
alleging that such attachment Was sued out 
without reallOnable or proper cauae, and 
the damagea sustained by reason thereof; 
and if, upon the trial, the jury should find 
that such attachment was in fact sued out 
wi thout reasonable or proper cause, such 
jury should assess the damages sustained 
by reason thereof, and judgment should be 
entered in favor of the party injured. These 
acts, giving the right of attachment 
against specifir. property, were substantially 
incorporated in the Code: And there was 
alllO incorporated therein a new and impor
tant right of attachment against specific 
property, where the sui t is to recover such 
property: in other words, in an action of 
detinue. This new provision was a conse
quence of the abolition, by the Code, of the 
right to require bail. RevillOr's Report, p. 
838. In providing for the execution of an at
tachment bond to suit all the cases in which 
it was necessary, as well the ordinary case 
of a general attachment against the defend
ant's estate, as the cases of specific attach
ment before mentioned, terms were used 
which would suit all of them: and condi
tions which had been prescribed for general 
and specific attachments respectively by 
former laws, were substantially embodied 
into one form of condition in the Code. It 
W&ll obviously not designed by the legisla
ture to make any material change in the 
condition of the bond. All these bonds, as 
well tholle prescribed by former laws as that 
prescribed by the 'Code, have substantially 
the same condition, mutatis mutandis. 
The words "for suing out such attach
ment," in the bond, prescribed by 1 Rev. 
Code 477, 1 7: the words" by reason of such 
attachment," in that prescribed by the act 
of February 24, 1827, Bupp. R. C. p. 240, 

t 1. and the words" by reason of his 
150 suing out of the attachment," ·in the 

Code, p. 602, • 8, are the'same in 
meaning and effect: and all alike apply only 
to damages which legitimately result from 
the execution of the writ in pursuance 
of its mandate. The revisors plainly 
showed that they intended to propose no 
change in this respect, not only by their 
using substantially the same language that 
was used in the old 'law, but by their tak
ing no notice of any such intention, as they 
certainly would have done if they had 
contemplated so important a change. The 

148, 1&0, 1&1 

change. which they did -intend to propose 
are stated and explained at length in a note 
to their report, p. 756. Their chief object 
...... to prodace aniformity in the attach
ment laws; and among other things, in re
gard to attachment bonda, which had been 
required in some and not in other laws, 
without any apparent reason for the differ
ence. They accordingly propoeed to make 
the la ..... "more harmonious and consistent, 
by requiring security when the plaintiff 
thinks it necessary for his safety that the 
property should be takeD by the officer, but 
to require none for any attachment when 
he is content with the lien on the property 
in the hands of home 'defendants." Id. p. 
757-58. Security for what? For the same 
thing, in substance, for which security 
had been required by some, but not by other 
of the former laws. The legislature 
adopted this recommendation of the re
visors. 

It is believed that while attachment laws 
exist in most, if not all, of the other states 
of the Union, the plaintiff lias, in none of 
them, been required to give an attachment 
bond in such form as to provide for indem
nity against the unlawful acts of the officer 
under the writ. Much leas has it, in any 
of them, been held, that a bond conditioned, 
in the ordinary form, for indemnity against 
damage sustained "by reason of suing out 
the attachment," or the like, has the effect 
of a bond of indemnity against such unlaw
ful acts. 

I have now fully expressed my views 
151 of the principles ·which, in my opin-

ion, must govern this case. I would 
not have felt justified in saying so much, 
had I not thought that the novelty and im
portance of the question considered, and 
the extent and ability of th~ argument of 
counsel, required me to do so. It now only 
remains to apply these principles to the 
case: which can be done in "ery few words. 
The attachment in this case was against 
the defendant's estate generally. The bond 
strictly conformed to the directions of the 
Code. An action can be sustained upon it, 
according to what I have said, only at the 
relation of the defendant in the attachment. 
This action was brought at the relation, 
not of the defendant, but of a stranger, 
and for a cause not within the terms of the 
bond. The defect is not in the form, but 
in the foundation of the action: and is no 
more cured by the Code, ch. 181, • a, than 
it would have heen by the statute of jeo
fails,l Rev. Code of 1819, ch.l28, 1103. It 
follows, on the authority of Ross v. Milne 
& wife, 12 Leigh 204, and Boyle's adm'r 
v. Overby, 11 Gratt. 202, that the judgment 
of the Circuit court must be reversed, and 
judgment entered for the plaintiff in error, 
non obstante veredicto. 

ALLEN, P., and DANIEL and LEE, .Js., 
concurred in the opinion of Moncure, .J. 

BAM;UELB, .J., dissented. 

.Judgment reversed, and judgment for the 
appellant non obstante the verdict. 
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152 '-Baylor'. Le .... v. Dejarn.tte. 
Januan Term. J_ RIchmond. 

wm.--c- at ...... -A dies Indebted to I[, and by his 
will dves lanre estates to his three sons B, 0 and 
D. and directs that B shall pay one-half of his 
debts, and that 0 and D shall each pay one·fourth. 
B qualities as ell:ecutor of 0 and dies, and by his 
win dves an estate to E for life, and at his death 
to the eldest son of E living at his death, E not 
hannlr a son at the death of B. K had Bued B In 
equity to recover his debt, and after B's death and 
before E had a son. the suit Is renved &/lalnst the 
aecutor of B and &/lalnst E, and after the birth 
of E's BOn there Is a decree for a sale of a part of 
the land densed by B for the PaYment of B'S half 
and O'S fourth of the debt, and the land 18801d and 
conveyed to the purchaser. the IOn of E not belJUr 
a party to the suit. OIl the death of E his son 
lIrIDp ejectmellt to recover the land 101d, &/lalDBt 
a party clalmlJUr under the purchaser under the 
decree. HKLD: 
I. 5__ .... c::o.tIIIpM .......... -The son of 

E took a contilllrent remainder In fee In the 
estate densed by B, depelldent upon his belJUr 
alive at the death of E. 

a. ~ PnctIc:e- VlrtIIId ....... tatIo ... -
The son of E not hannlr been In belnlr when the 
II1Ilt was renved &/lalnst E, and hannlr no cer
tain Interest In the estate, wasnot a necessary 
party. but Is concluded by the decree &lralnat E. 
the tenant for life. 

I- s---oevllie .......... "r ~t of lWIU
BtIec:t_ 5tatate of UaItatIou.t-The debt due to 
Knot hano. been barred at the death of A, his 
wt11 created a char.re upon the lands denaed to 
hls three IOns B. 0 and D, for the payment of his 
debts In the proportions named therein; and this 
c:b&rlre would prevent the bar of the statute of 
lImltatioDs as to the real estate taken by the 
BODS under the dense to them. 

-a.-CII,. PnctIc:e-VIrtaaI Rep_tatloll.-For 
ue proposition that, upon the principle of flfrtvalr,JIo. 
r~ It Is In ceneral unnecessary to make par. 
Uea of persona entitled to a remainder, such as an 
eltate tall, comlUlr after the tlrat estate of Inherit· 
ance, and yet such PartIes are bound by the decree, 
Ue principal case Is cited and follOWed in the 
fo110'Wlnlr cases: Faulkner v. Dans, 18 Gratt. _: 
Harrlson T. WaUton, \16 Va . .,., 10 S. E. Rep. m; Gray 
T. Smith, 78 Fed. Rep. 61\2. and cases cited. Haw· 
thorne v. Beckwith, III Va. 780, 17 S. Eo Rep. 241; 
McArthur v. Allen. 8 Fed. ReP. Il10, and cases cited; 
ZIOn. Inst. (lid Ed.) 118, where the principal case Is 
dte4. See. In accord. Fltza1bbon v. Barn. 78 Va. 7Ii6-

In WUlIamson v. Jones. III W. Va. 2M, 111 S. Eo Rep. 
fH. the doctrine of virtual representation as lal\l 
down In the principal case Is approved, but In that 
case the doctrine did not applY for the reason that, 
ue PartIes' Interests were vested. 
t~ .. of""'" for Pay_t o'DeIIts--Bffeet 

.. Statate of u.Jtatl-.-In .Johnston v. WilBon, • 
Gran. IISC, It Is said: "In lOme of the earlier cases It 
1raI held that a dense for the payment of debts had 
the effect of reviving debts alreadY. barred by lIml· 
tatlou: but this doctrine has been loUlr alnce ell:· 
ploded, and It Is now held that such a dense does 
Dot take a debt out of tbe operation ef the statute. 
Barcke v. Jones, I Ves. 11\ Beam. 1711; 7 John. Ch. R. 
8: Tazewell v. Whittle, 18 Gratt. BIll; Baylor v. 
Dejarnette, 18 Gratt. W; 1 Rob. Prac. ate. " 

... s... SUI. ~ of Deva--Bflect.-BY 
acceptlnlr the denses the' devlseea became 
personallY liable In respect to the subiect devised 
to them respectivelY, each for his shape of the 
debts; and the creditors were under no obillra· 
tlon to look to the .relleral estate of A before 
assertinlr their clalms alralnst the devisees and 
the subject densed. 

I. s...-s... , ... at ...... -B hannlr received 
assets as ell:ecutor of 0 and hannlr ell:ecuted a 
bond as ell:ecutor, O's fourth of the debts of A 
were charlred upon the real estate of B (If not 

otherwlse) by his ell:ecutorlal bond. 
153 ~ s..e-ColIaterai AttKk of Decne.*-BuUf 

the decree was erroneous In this respett, or 
If It was conclusive as between the creditor and 
E, these subjects' cannot be aamlned Into In 
this collateral proceedlnlr, but the decree Is con
clusive In this cause. upon the matters thereby 
adjudicated. and has the effect to devest the title 
out of E and his son claimlUlr In remainder after 
him. 

7. Sam. Remrd I. Ca.-ry CtI __ M ...... t of 
ntle.l-The record In the chancery cause Is 
lelral endence for the defendant as a link In his 
chain of title. thouCh the plailltiffwasnotaparty 
to the cause. 

This was an action of ejectment in the 
Circuit court of Caroline county by the 
leaaee of John N. Baylor again8t Daniel 
Dejarnette in his lifetime, and on hi8 death 
revived against his devisee John H. Dejar
nette. The matters in contrO\'er8Y were 
submitted to the court on a case agreed, in 
which it was agreed that the court in giv
ing judgment upon the case should be at 
liberty to draw all fair inferences which a 
jury might draw from the statement of 
facta and evidence; and a record add deed 
were made a part of the case to which the 
plaintiff ell:cepted, and hi8 exceptions were 
to be considered as a part of the case sub
mitted to the court. ,The following are the 
material facta in the case: 

John Baylor lat, of New Market in the 
cOunty of Caroline, died previous to the 
14th of May 1772. By hi8 will he gave to 
his BOn John Baylor 2d, hi8 New Market 
estate a8 we1l as other property. He al80 
gave a large property to hi8 BOn8 George 
and Robert; and after providing a fund 
for the payment of debt8, which proved 
inadequate, he directed that the balance 
of his debt8 not sati8fied out of the 
fund 8hould be paid one-half by hi8 80n 
John 2d, and one-fourth each by George 
and Robert. JOAn Baylor 2d and John 
Armistead the 80n in law of the te8tator. 
were appointed executors of the will, and 

~.teralAttKk of Dec:ne.-Upon the IIUes· 
tlon of collateral attack of a decree the principal 
case Is cited In the followlnlr cases: Hall v. Hall, 12 
W. Va. 18, 14; Patton v. Kerchants' Bank. III W. Va. 
lI07,and cases Cited; JricJofil1an v. mckman, l1li W. Va. 
718. 14 S. E. ReP. III!. 
SS-R_rd .. Cllancery Caue- M •• I_t o' 

ntle.-For the proposition that the record In a chan
cery cause Is lel'al evidence for the defendant as a 
link In his chain of title. the principal case i8 Cited 
In W&lrlroner v. Wolf. 28 W. Va. 8211: Holly River 
Coal Co. v. Howell, Be W. Va. GO, 111 S. E. Rep. 1Ile. 

as 
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both 'of them qualified as such; though 
.Tohn Baylor 2d did not qualify for some 
time after the qualification of Armistead. 

, During the lifetime of .Tohn Baylor 
154 1st he seems to ·have dealt with the 

firm of Dunlops & Crosse, merchants 
of Scotland, who by their agent carried on 
a store in the town of Port Royal in the 
county of Caroline; and after his death, a 
bond prepared to be executed by both the 
executors, was executed by Armistead 
alone, to Dunlops & Crosse for the sum of 
five hundred and twenty-six pounds seven 
shillings and three pence, for the amount 
of their account. This bond bears date on 
the 24th of .Tuly 1795; and was given for the 
balance due on their account, which com
menced in 1764 and continued down to 1773, 
embracing articles furnished to the estate 
after the death of .Tohn Baylor 1st. 

.Tohn Baylor 2d died about the early part 
of the year 1808. The first four clauses of 
his will are as follows: 

1st.' I give to my well beloved wife 
Frances Baylor, for and during her natural 
life, the New Market mansion-house and 
garden, and all houses therewith conven
iently connected; also one-fourth part of all 
the rents now arising and which may here
after arise from that part of my estate 
hereinafter devised to my eldest son .Tohn; 
and likewise one-fourth part of all rents 
now arising or which may hereafter arise 
from that part of my estate hereinafter 
devised to my son George, which shall be 
in lieu of all dower in and claim to my 
estate. 

2d. I lend to my eldest son .Tohn one-half 
of my New Market landed estate, which 
shall be so divided that my said son .Tohn 
may take and have the mansion-house and 
brick improvements which I had com
menced, one-half of the high land and one
half of the low land, with an equal moiety 
of all improvements, conveniences and ad
vantages appurtenant, and one-half of the 
water and mill seat. I also lend to my 
said son .Tohn one-half of all my farming 
utensils and one-half of my library, 

consisting of from twelve to thirteen 
ISS ·hundred volumes; one-half of my 

interest in all my Loyal company 
lands, and one-half of all those lands, for 
which I have brought suit in the county of 
Orange, if recovered, except three hundred 
acres thereof, which I intend for my daugh
ter Courtney Orange Fox. 

All which estate above mentioned I lend 
as aforesaid to my said son .Tohn during his 
natural life, and after his death I give and 
devise the same absolutely and in fee sim
ple to his eldest son lawfully begotten then 
living; but if my said son .Tohn should 
die leaving no male child lawfully begot
ten, then my will is, that my son George 
have and hold, during his natural life, all 
the said estate lent to my son .Tohn; and at 
the death of my son George, I give and 
devise the same 'absolutely and in fee sim
ple to the eldest son of the said George 
lawfully begotten then living; and if my son 

.Tohn should survive my son George, and die 
leaving no male child, then my will is that 
the eldest son of the said George lawfully 
begotten, shall have and receive absolutely 
and in fee simple all the said estate at the 
death of my son .Tohn. And in this caSe it 
is my will and I do direct that the said 
George and his son, who shall take the said 
estate above mentioned under this devise, 
shall pay to the daughter or daughters of 
my son .Tohn, if any, an annuity of one 
hundred pounds current money, for her or 
their natural life or lives. 

3dIy. I lend to my son George the other 
half of all my New Market landed estate, 
including one-half of the high land and 
one-half of the low land, and an equal 
moiety of all improvements, conveniences 
and advantages appurtenant, (except the 
mansion-house and brick improvements 
above mentioned,) one-half of my mill, or 
one-half of the water and mill seat. I also 
lend to my said son George one-half of all 

my farming utensils, one-half of my 
156 library, consisting of ·the aforesaid 

number of volumes, and my gold 
watch; likewise one-half of all my interest 
in all my Loyal company lands, anct one
half of all those lands for which I have 
brought suit in the county of Orange, ex
cept three hundred acres thereof, which I 
intend for my daughter Courtney Orange 
Fox, as before mentioned. All which 
estate I lend to my said son George, during 
his natural life, and at his, death I devise 
and give the same in fee simple and abso
lutely to his eldest son lawfully begotten 
then living; but if my son George should 
die leaving no male child, then my will is 
that my son .Tohn have and hold all the 
estate (lent to my son George) during his 
natural life, and at the death of my son 
.Tohn, I devise and give the same in fee 
simple and absolutely to the eldest son of 
the said .Tohn lawfully begotten then liv
ing; and if my son George should survive 
my son .Tohn, and die leaving no male 
child, then my will is that the eldest son of 
the said John then living shall have and 
receive in fee simple and absolutely all the 
said estate at the death of my son George. 
And in this case it is my will, and I do di
rect that the said .Tohn and his son who 
shall take the said estate as above men
tioned under this devise, shall pay to the 
daughter or daughters of the said George, 
if any, an annuity of one hundred pounds 
current money during her or their natural 
life or lives. 

4thly. I direct that no division of my es
tate be made betwet'n my sons .Tohn and 
George until the latter attains to twenty-one 
years of age, when the same shall be done in 
such manner as they shall agree upon, or in 
case of their disagreement, by one or moR' 
disinterested persons, who shall be mutu
ally chosen by them for that purpose; and 
the division so made shall be final and 
obligatory. 

.Tohn Baylor 2d survived his brother 
157 George Baylor ·and qualified as his 

executor; and as such received assets 
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sufficient to pay George Baylor's fourth part 
of his father's debts. 

After the death of John Baylor 2d his 
sons John Baylor 3d and George D. Baylor 
entered upon and became posseued of the 
said New Market tract of land, subject to 
the provisions of their father's will in 
favor of their mother Frances Baylor; and 
after George D. Baylor attained the age of 
twenty-one years, and about the year 1814, 
and prior to the birth of the plaintiff, who 
is the son of George D. Baylor, a parol 
division of the New Market estate was 
made between the brothers John Baylor 3d 
and George D. Baylor; by a line adopted 
by them agreeably to the provisions of the 
will of their father; by which division the 
land in controversy in this suit fell to 
George D. Baylor; and the land continued 
to be held by them in severalty, according 
to said division, George D. Baylor holding 
the land in controversy as a part of his 
moiety until 1826, when it wallo sold, as 
will be hereinafter stated. 

In 1848 George D. Baylor died, leaving 
the plaintiff John N. Baylor, his eldest son, 
who wa'l born on the 19th of August 1816, 
and leaving other sons. John Baylor 3d is 
still alive, having one son. 

In 1796, Dunlops &: Crosse instituted a 
suit in equity in the Circuit court of the 
United Statt:s for the eastern district of 
Virginia, against John Baylor 2d as execu
tor of his father John Baylor lst; and in 
their bill they set out that John Baylor 1st 
was indebted to them in his lifetime in the 
sum of five hundred and twenty-six pounds, 
seven shillings and three pence; that after 
his death his executors John Baylor 2d and 
Armistead came to an account with the 
plaintiffs, on which accounting .it was as
certained that. the said sum was due; 

and that they, well knowing that 
158 -they had assets sufficient to pay it, 

but wanting time, they agreed with 
the plaintiffs that in consideration of for
bearance they would give their own bond 
for the amount; and accordingly a bond 
was prepared, and was executed by Armis
tead, but owing to some accidental circum
stance it never was execnted by John Baylor 
:!d. And they prayed for a discovery of 
assets, and for payment of their debt. 

John Baylor 2d answered the bill, deny
ing that he had ever heard of the execution 
of the bond. He said he was very inti
mate with one of the plaintiffs from 1772 to 
October 1775, and that no demand had been 
made on him for a balance due from his 
father's estate to the plaintiffs. 

In 1801 the plaintiffs filed an amended 
bill, in which they aUege that a certain 
Edmund Pendleton was present when. the 
accounts were settled between themselves 
and the executors of John Baylor lst, or 
one of them; and they file a c:opy of their 
account. No proceu seems to have issued 
upon this amended bill; but in 1803, on the 
motion of the plaintiffs, the suit was re
manded to the rules; and it was ordered 
that oue of the commissioners of the court 
should examine, state and settle all matters 

and accounts between the parties, and re
port to the court. 

In 1805 the commissioner reported that the 
affidavit of Edmund Pendleton, not taken 
on notice, had been filed with him; and if 
the court should admit this testimony, the 
commissioner would have no account to 
settle between the parties; because he 
proved that the bond of one of the execu
tors, which was entered into at the instance 
of Pendleton, then the agent for the exec
utors, closed the mercantile account. 

John Baylor 2d having died in 1807 or 
1808, and Thomas R. Rootes having qual
ified as his administrator with the will an
nexed, in July 1808 a bill of revivor and 

supplement was filed.by the plaintiffs; 
159 -and Rootes, the administrator of 

John Baylor 2d, and his widow and 
two sons, John and George D. were made 
defendants. Rootes answered, saying he 
knew nothing of the transactions stated in 
the bill; and requiring proof. John and 
George D. :aaylor also answered, denying 
strenuously the liability of their father's 
estate for the debt, and relying upon the 
statute of limitations. 

In 1819 the deposition of Edmund Pendle
ton was taken upon proof of notice to John 
and George D. Baylor; and he proved the 
justice of the plaintiffs' debt, and that the 
bond had been executed by Armistead in 
pursuance of an agreement by which the 
executors promised to execute a writing to 
ascertain the claim of the plaintiffs upon 
the estate of John Baylor 1st; and why 
John Baylor 2d had not executed it witness 
could assign no reason, as he never did 
object to any item in the account. 

On the 1st of June 1820 the cause came 
on to be heard by consent of the plaintiffs 
and of the defendants John and George D. 
Baylor, upon the bills, their answer and 
exhibits, and the deposition of a witness, 
and upon the admissions of these defend
ants, that the New Market estate in their 
poueuion was liable for the debts of John 
Baylor 1st, and that John Baylor 2d was 
liable as executor of George Baylor for his 
portion of these debts; that said defend
ants had settled with Rootes, administrator 
with the will annexed of John Baylor 2d; 
and that the estate called New Market, held 
by them, was liable in the first place, to pay 
the debts of John Baylor 1st, and those by 
specialty bindiny the heirs of John Baylor 
2d, and that John Baylor 1st was indebted 
to the plaintiffs, as proved by the deposi
tion of Edmund Pendleton, on the 3d of 
May 1772, in the sum of five hundred and 
sixteen pounds, three shillings and eight 

pence, which had not been paid; and 
160 for three-fourths of which the ·said 

land. was mediately or immediately 
responsible. On consideration whereof, the 
court, with the assent of the plaintiffs and 
the defendants John and George D. Baylor, 
decreed the said land to be charged with 
the payment of two thousand three hundred 
and seventy-one dollars and thirty-seven 
cents, that being three-fourths of the 
principal and interest of the debt due 
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to the plaintiffs; and that unless the de
fendants John and George D. Baylor should 
pay that sum, with interest, at certain 
specified periods in 1821 and 1822, the mar
shal of the court should proceed, in the 
mode prescri bed in the decree, to sell so 
much of the said land, from any part thereof 
that he might think proper, as would sat
isfy the decree, with the costs and expenses 
attending the sale. 

The money not having been paid, the 
marshal proceeded to sell under the decree; 
and he reported that he had sold to John 
Roy one hundred and eighty-eight acres of 
the land at fifteen dollars per acre; and that 
Roy had complied with the terms of sale. 
In December 1826 the cause came on to be 
finally heard, when the sale was confirmed, 
and the marshal was directed to convey the 
land to the purchaser. This was the land 
in controversy, and it was taken from that 
part of the New Market tract which had 
been allotted to George D. Baylor in the 
division made by himself and his brotber 
John Baylor 3d. The defendant deduced 
his title by regular conveyances from the 
marshal. 

In Apri11846 John and George D. Baylor 
executed a deed, by which they confirmed 
the parol division of the land made by them 
in 1814. This deed, after setting out the 
division lines, says, that they believe this 
to have been a just division at the time it 
was made, though at the time of making 
the deed it was unequal as to quantity, 
arising from the fact that the land sold to 
satisfy the decree aforesaid had been taken 

from George D. Baylor's moiety. 
161 And that this was done *in conse-

quence of George D. Baylor's having 
appropriated a certain debt named, due to 
both ofthem. The plaintiff objected to this 
deed, as also to proof of the parol division 
between John and George D. Baylor; and 
he likewiSe objected to the introduction of 
the record of the suit before mentioned as 
evidence. 

Upon the special verdict the Circuit court 
rendered a Judgment for the defendant; 
whereupon the plaintift applied to this 
court for a su~rsedeas, which was allowed. 

R. T. Daniel, for the appellant, after 
premising that the case turned upon the 
validity and effect of the decree of June 
1820 in the Circuit court of the United 
States, insisted~ 

1st. That the decree was fraudulent in 
fact, and intended to devest the estate in 
remainder of the children of John and 
George D. Baylor: And he reviewed the 
facta of the case for the purpose of. estab
lishing_ that proposition. 

2d. That the plaintiff, though he was in 
being at the time of the decree, was not 
made a party to the suit; and therefore was 
not bound by the decree. That this was 
the general rule would not be questioned. 
Then was this case an exception on the 
ground that he was a privy? ~hat to be a 
privy he must be not only a privy in blood, 
but a privy in estate; and in this case the 
plaintiff claimed not under George D. Bay-

lor, the tenant 
Baylor 2d. He 
sen, 606, 717-18, 
title Fine. 

for life, but under John 
referred to 2 Thom. Coke 
note 2; 4 Comy. Dig. 338, 

He insisted further, that the doctrine of 
equitable representation did not extend to 
the case of the plaintiff. That George D. 
Baylor took but a life estate, with a con
tingent remainder in fee to his eldest son; 
and that as the fee waa never in abey
ance, it descended to the right heira of 

the testator John Baylor 2d. He-
162 -referred to Feame on Cont. Re-

mainders, ch. 6; Calvert on Parties. 
189, 17 Law Libr. That the cases in which 
the doctrine of repr~sentation was allowed, 
were cases of estatea tail, in which the I 

firat tenant in tail was allowed to represent 
all the succeeding interests; but that per
sons entitled to an eatate of inheritance 
muat be before the court. That the fur
thest the courts have gone is to permit a 
tenant for life to represent the fee where 
hia issue was to be entitled to the fee and 
had not come into existence. Calvert on 
Parties 48, 17 Law Libr. And he inaisted 
that whatever was the rule in England, in 
Virginia under our statute the contingent 
remainderman was a necessary party, and 
his interest was to be sedulously guarded. 
1 Rev. Code of 1819, p. 368-9, I 20, 21, 26. 
28; 141. 462. 

Morson, for the appellee, insisted: 
That there was no fraud in the decree of 

1820; but if there waa, it could not be en
quired into in this suit. 

He admitted the general rule as to par
ties; but said there were exceptions as well 
eatablished as the rule. And one of these 
exceptions was, that where the fee is cut 
up, it ia aufficient to bring before the court 
th0ire who make up the first fee, if they are 
in existence; and if they are not in eziat
ence, then the life tenant alone. Calvert 
on Parties 49, 189, 192, 17 Law Libr. 

He'inaisted further, that persona having 
contingent interests were not proper par
ties, and if made parties might demur t~ 
the bill. Calvert, supra; Story's Equ. Pl. 
145; Gaskell v. Gaskell, 9 Cond. Eng. Ch. 
R.448. 

LEE, J. 'As. the lessor of the plaintiff" 
ezactly fills the description given of the 
devisee in remainder after the expiration 

of the life estate devised to George 
163 D. *Baylor in the half of the New 

Market estate embracing the premises 
now in con troversy, by the will of hia father 
John Baylor 2d, being the oldest son of 
George D. Baylor and having survived his 
father, and as he brought his suit in a 
short time (less than three years) after the 
death of his father, he must recover unless 
the title which he was to take upon the 
death of George D. Baylor waa intercepted 
by the decree in the case of the Dunlops 
against the representatives of John Baylor 
2d, and was by virtue of that decree and 
the sale and con\'eyance made under it, 
transferred to and vested in the purchaser. 
Thus the decision of this cause must depend 
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upon the operation and effect to be assigned then living." Whenever the remainderman 
to this decree in ita bearing upon the estate took he took an abeolute, unconditional, 
in remainder devised to the le880r of the unqualified fee simple estate. It could not 
plaintiff, and this is resolved into the en- be an estate vested upon his birth but liable 
quiry how far and to what extent he al- to be defeated by hie subsequent death dur
though no party was bound by it. That it lng the lifetime of his father. If that 
was legitimate and proper evidence cannot 165 had occurred *no interest would have 
be questioned, for a judgment or decree is descended to his heirs, otherwise the 
always evidence of the fact that such judg- ulterior limitation over to John Baylor 3d for 
ment or decree was rendered and of the life with remainder in fee to his oldest son 
legal consequences of that fact, whoever would have been defeated. For there can be 
were the parties to the suit in which it was no such limitation over after a fee except by 
rendered; and where a title is derived uu- way of alternative or conditionallimita
der a decree, it is necessary to establish its tion. And the distinction is between the 
existence in order .to show the legal validity cases where a fee is given to the first taker 
of the deed made under ita authority; and and those in which he has but a freehold. 
the admissibility of the record for that Where by a will a fee is given and after
purpose as a fact introductory to a link in wards an estate in fee ia limited to some 
the chain of the title and conatituting a other person, the latter will be conatrued "to 
part of the munimenta of the party's eatate be an executory devise provided it be lim
is a matter of familiar recognition and con- ited to take effect within the time prescribed 
stant practice. 1 Stark. Ev. 187, et seq.; by the rulea of law: but where a freehold 
1 Greenl. Ev. 1538; Barr v. Gratz's heirs, only ia given to the firat taker and after-
4 Wheat. R. 213. Bnt although admissible wards a fee ia limited upon a contingency 
in evidence, how far· this decree servea to the subsequent devise ia in the nature of a 
defeat the plaintiff's title, is a matter of remainder and being capable of being sup
different consideration, and it is insisted ported by the precedent freehold estate as a 
on his part that he ought not to be held contingent remainder it shall not be deemed 
boulld by it to any extent or for any pur- an executory devise. For where a limita
pose whatever, because he 'Waa no party to tion may take effect aa a contingent re-

the cause in which it was pronounced mainder it ahall never be conatrued to be 
164 and claims not under *any party but an executory devise. Here the estate lim-

under the devise in the will of hia ited to the first taker waa an eatate for life 
grand father John Baylor 2d, by whom an and the remainder over was therefore not 
estate for life ,",s devised to hia father to be conatrued an executory devise, but a 
with remainder to him in fee. contingent remainder which retained that 

The general rule certainly is that none character until the death of the tenant for 
are bound by a judgment or decree except life and which conferred upon the remain
those who were parties or standing in derman, no interest but a mere possibility. 
privity with others who w"re. But there And these views will I think be found suf
are exceptions to the rule of equal authority ficiently supported by authority. See 
with the rule itself. Keyes, 182, p. 48; 1 Lam. Dig. 417; Fearne 

It is clear that the limitation in the will on Rem. 394; Plunket v. Holmes, 1 Sid. R. 
of John Baylor 2d to the eldest son of 47, 1 Lev. 11; Doe ex demo Planner et ux. 
George D. Baylor, lawfully begotten, who v. Scudamore, 2 Boa. & Pul. 288; Doe ex 
should be living at the death of his father demo Mussell v. Morgan, 3T. R. 763; Pllre
was neither a vested remainder nor an exec- foy V. Rogera, 2 Saund. R. 380; CartH' 
atory devise but muat be construed to be a v. Barnadiston, 1 P. Wms. 505; Luddington 
contingent remainder. At the time the V. Kime, 1 Ld. Raym. 203; 3 Lam. Dig. 281; 
will was made, George D. Baylor had no Fearne 373; Taylor and Biddall'a Case, 2 
aon, and the limitation was of a freehold Mod. R. 289. • 
for life with remainder to a person not in Assuming then that the le880r of 
esse. Such a limitation is a contingent 166 the plaintiff took *a mere contingent 
remainder. Keyes on Future Interests f or possible interest under the will of 
222, p. 104; 1 Lom. Dig. 411; Fearne on his grand father which would only become 
Cont. Rem. 9. Nor was ita character vested upon the death of the father, we are 
changed by the subsequent birth of the les- to enquire how far this interest was bound 
&or of the plaintiff in 1816, some eight years by the decree in the chancery suit, and 
after the death of the testator. Whether a whether the purchaser under it took only 
condition upon which a devise is made to the interest of the tenant for life or the 
depend is to be regarded as a precedent or whole estate discharged of the limitations 
subsequent condition must be determined by way of remainder. 
by the apparent intent of the testator. It would certainly be very unreasonable 
Here it was plainly the intention that the and unjust that a party having a charge 
remainderman should fill all the conditions "upon an estate affecting the whole fee 
of the devise before he could take. He should be delayed or embarrassed in enforc
must be the eldest son of George, lawfully ing it by reasons of limitations by way of 
begotten, and he must survive his father. remainder to persona whom it might be im
Until all these things concurred, no estate possible or improper to make parties to the 
was to vest. The language is "I devise cause. To obviate the difficulty in such 
and give the same in fee simple and abso- cases the doctrine of virtual represen
lately to his eldest eon lawfully begotten tation has been introduced, according to 
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which c before the in esse shall ty to 
are regar nting those e and falsify , In 
ing afte . contingent i s case it appe nt of 
ests, who therefore it is not required 168 fact the son was in *being at the 
should be made parties. Accordingly it commencement of the proceeding and 
is well settled that it is not necessary there appears to be a mistake in the report 
that remaindermen after the first estate of which assumes that at that time no other 
inheritance should be made parties: and person was entitled. See note of the editor 
where real estate is in controversy which is and Supplement, p. 92. The case of Finch 
subject to an entail it is sufficient to make v. Finch, 2 Ves. sen. 491, was a bill by 
the first t t' t'l in esse in whom an t nants for life for the execution of the 
estate of vested a party n act of parlia will 
those cIa erests without 'Ilottingham j a ques-
ing thos may claim i s whom it was the 
version 0 ter such estat to brinlf befo Lord 
inheritan ecree against ke said' it is a nec-
tenant in those in reve bring the first d to 
or remai y the failure 0 inder and inhe is in 
the previous estates, the estates in remalD- belDg. It is true if there IS none such in 
der or reversion might afterwards become whom the remainder of the inheritance is 
'\"ested. Reynoldson '\". Perkins, Ambler'S vested in being (as if none of the sons had 
R. 564; Lloyd v. Johnes, 9 Ves. R. 37, 56; issue male), then it is impossible to say the 
Cockburn v. Thompson, 16 Ves. R. 321,326; creditors are to remain unpaid and the trust 
Hopkins-v. Hopkins, 1 Atk. R. 581,590; Gif- not to be executed until a son is born. If 
fard v. Hort, 1 Schoo & Lef. 386; Finch v. there is no fint son in being the court must 
Finch,l Ves. jr. R. 534; Mit. Pl. 140,141; take the facts as they stand. It would be a 

Ch Clinton, 2 Ja d decree and fter-
167 Wa he courts have uld dispute it u show 

sto nder certain cir lusion or misb per-
stances, t for life has bee of these tru he 
garded as the entire fee, bound by it." erved 
the decre inst him been this case the t was 
binding ing in after hi and the remain was 
remainde . v. Hort, ubi. p. uld be brough court 
Lord Redesdale says, "where all the parties was one who had a vested and not a mere con
are brought before the court that can be tingent remainder. So a bill by tenant for 
brought before it and the court acts on the life with remainder to his unborn sons in 
property according to the rights that ap- tail, for partition, had been maintained 
pear, without fraud, its decision must of and the decree held binding on the sons 
necessity be final and conclusive. It has when in esse: aod the vice chancellor said 
been repeatedly determined that if there be the court frequently decreed partition where 
tenant fo' . r to his first so . t for life was t the 
tail, rem and he is bro n which the pa nged 
before t e he has issue ke no differenc that 
con tinge men are barr ase the partitio well 
And in , this learned j d into effect. kell, 
remarked f equity have d . 643, 9 Cond. 8. 
mined on gh expediency hen the orig and 
it is suffi before the cour plemental bill were 
first tenant in tail in being, and if there '169 filed, there was no son of *George D. 
be no tenant in tail in being, the first person Baylor in esse, the lessor of the plain
entitled to the inheritance, and if no such tiff, who was the oldest son, not having 
person, then the tenant for life." In been born till August 1816; it was therefore 
Leonard V. Lord Sussex, 2 Vern. R. 527, "sufficient according to the rule to make 
there was a tenant for life of a trust re- George D. Baylor the tenant for life, de
mainder to his sons. The tenant for life fendant, and the decree against him would 
before he had a son born brings a bill. bind all contingent remaindermen coming 
against t an account is him. And th on is 
creed wh ds taken: Held upon the birth f the. 
the acco and and be bin pending the s ssary 
upon th len V. Papwort to bind him th have 
Ves. sen. s a bill by hus e a party by a sup-
and wif ount taken. 1 bill. I thin state 
Hardwic unt should be n him upon none 
binding on any contingent remainderman could vest unless he fulfilled also the COD
when his title should afterwards vest nor dition of surviving his father. Until then 
should he open it unless fraud or errors are he could have no title to the inheritance, 
shown therein. He said it "often happens but a mere contingent interest or possibil
on settlements where there is tenant for ity that he would take on the death of his 
life with limitations in remainder, upon a father, by reason of his outliving him. 
bill for an account where none but tenant The only vested estate was that of the ten
for'life is in being, a child afterwards ant for life, his father, and he was the 
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proper party to bring before the court as 
representing the whole estate and all those 
who are to come in after him by way of 
contingent remainder. Those who might 
be entitled to future uncertain and contin
gent interests it was neither necessary nor 
proper to make parties although they might 
be in life. This is the doctrine aaaerted in 
Pelham v. Gregory, 1 Eden's R. 518; S. C. 
3 Bro. P. C. 204. Lord Northington speak
ing of the defendants Lord Vane and Lord 
Darlington, said: "Now the rights of these 
two defendants in the condition in which 
this lease is at present, are legal rights and 
yet being contingent and future, they are 
not attended till they come into posseaaion 
with a legal remedy. And I have no ap
prehension that any person can have a 
right to call another into this court to make 
him contest here by anticipation a future 
legal right: I have as little conception that 
this court when such a right is brought 

hither has any jurisdiction to take 
170 cognizance of it." *1 Eden's R. 520. 

,This case was regarded by Lord 
Redesdale as a decisive authority and he 
expressed the opinion that many cases 
might be found where bills had been dis
missed upon this ground. And he accord
ingly held upon a similar principle that a 
remainderman could not be held to litigate 
a title which might never be beneficial to 
him. Devonsher v. Newenham, 2 Sch. & 
Lef. 197. If it was not necessary to call 
in the contingent remainderman in those 
cases, still less would it be 80 where, as here, 
he was not born till after the suit was 
commenced. 

In the excellent treatise of Mr. Calvert 
on Parties to Suits in Equity, the general 
principle of representation established by 
the cases is thus expressed: "In respect of 
the first estate of inheritance and of all 
interests depending upon it, it is sufficient 
to bring before the court the person entitled 
to that first estate: and if there be no such 
person. then the tenant for life." Calvert, 
p. 52. It is stated in terms very similar or 
to the same effect by other learned authors. 
Story Eq. PI. I 145, '792; Coop. Eq. PI. 36, 
7i to 83. Mr. Calvert however suggests 
that there should be a qualification as to the 
tenant for life and that except under very 
particular circumstances, the tenant for life 
who should be regarded as representing the 
whole estate must be one whose child if he 
have one, will become entitled to the inher
itance. The idea is that there would be 
thus afforded a guaranty for a proper defense 
according to the dictum in Dayrell v. 
Champness, 1 Eq. Cas. Ab. 400, that the 
tenant for life is to take care of the inherit
ance for his children. He admits however 
there is no direct authority for the sugges
tion though he thinks it is countenanced by 
expressions to be found in several of the 
c:asea. Calvert on Parties, p. 52, 53, 192. 
The condition required by this suggestion 

is however fully met in this case as 
171 -the lessor of the plaintiff who would 

take the remainder in fee if he sur
vived his father is the son of the tenant for 
life who waa made defendant. 

Upon the merits of the chancery case I 
shall remark very briefly. 

I think the debt claimed was sufficiently 
established by the testimony of Pendleton, ' 
and though it might have been barred by 
the statute of limitations in an action upon 
the account at law, yet I conceive that the 
amount for which the decree was rendered 
was not barred at the death of John Baylor 
1st in 1772, and that by his will a charge 
was created upon the lands devised to his 
three sons John 2d, George and Robert for 
the payment of his debts in the proportiODS 
named in the will: and this charge would 
prevent the statute from running against 
the proceeds of the sale of the land upon 
the principles of Fergus' ex'ors v. Gore, 1 
Sch. & Lef. 107; Burke v. Jones, 2 Ves. & 
Beame Z15; Ault v. Goodrich, 4 Ruaa. R. 
430, 3 Cond. Eng. Ch. R. 740; Kane v. 
Bloodgood, 7 John. Ch. R. 90, 129. That 
there was such a charge seems to be very 
clear. Both parties in this action claim 
title from John Baylor :1st as the common 
source. The devisees under his will took 
the estates devised to them upon the terms 
of the will which epxressly required th",t 
John should pay one-half of the debts not 
otherwise satisfied and George and Robert 
should pay the other half. By accepting 
the devises, the devisees became personally 
liable in respect of the subjects devised to 
them, respectively, to their shares of the 
debts and the creditors were under no neces
sity to look to the general estate of John 
Baylor 1st before asserting their claims 
against the devisees and the subjects de
vised. John Baylor 2d who took the New 
Market estate was in Europe at the date of 
the will and at the testator's death in 1772. 
When he returned to. Virginia does not 

distinctly appear, but he states in 
172 ·his answer that he went back to 

Europe in 1775 so that he probably re
turned from his first visit shortly after his 
father's death: and there is no reason to 
suppose tha~ the profits of the property dur
ing the interval were sufficient to pay the 
debts or that they were paid otherwise. Nor 
was the bond given by Armistead a dis
charge of the debt. It purports to be the bond 
of John Baylor as well as of Armistead and 
never having been execllted by the former 
it may be questioned whether it was bind
ing even on Armistead upon the principles 
of King v. Smith, 2 Leigh 157, and Hicks 
v. Goode, 12 Leigh 479, 490. But however 
this may he, in the absence of proof that it 
was intended at the time to'discharge the 
original debt, it ought not to be deemed to 
have that effect. I refer to the cases of 
Sale v. Dishman's ex'ors, 3 Leigh 548, and 
Weaver v. Tapscott, 9 Leigh 424, the prin
ciples of which will apply to the question 
here. That the decree was for three-fourths 
of the debt instead of the moiety only 
charged on the estate of John Baylor 2d by 
his father's will constitutes no objection. 
John Baylor 2d was the executor of his 
brother George and doubtless gave bond as 
such, and haTing received assets, he should 
have paid George's fourth part. Failing to 
do this, this fourth was a debt from hi .. 
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estate and was charged upon his real estate 
(if not otherwise) by his executorial bond. 

But with regard to these and the other sup
posed errors in the proceedings it is suffi
cient to say that they cannot be examined 
into when the decree is offered in evidence 
in a court of law. And 80 with regard to 
the charge of collusion. If there was any 
improper arrangement between those par
ties to subject the property to a debt with 
which it was not chargeable in whole or in 
part, or if any wrong were done in throw
ing the whole burden upon that part of the 

land held by George D. Baylor, the 
173 remedy is not *to be .ought in the ex-

clusion of the decree which was the 
basis of the defendant's title. All these are 
matters purely of equitable cognizance with 
which the court of law has no concern. To 
undertake to reverse the proceedings would 
be to usurp the province of the court. of 
chancery, and to do what even that court 
would not do in this collateral way. For 
that court would not without proper pro
ceedings to present the subject directly, 
disregard this decree or reject it as evi
dence. So long as it remains unreversed it 
must have the force and effect of an adju
dication upOn the entire estate and must be 
considered to devest the title out of the 
defendant and those claiming in remainder 
after him. Although it is a decree in 
chancery and not a judgment at law, yet 
our courts of chancery being courts of rec
ord, their decrees may be the basis of title 
in a court of law, the same as a judgment 
of recovery in a real action. And the deed 
of the marshal made in conformity to its 
decree operates to transfer the entire title 
in fee simple to the purchaser and must 80 
stand and be accepted as long as the decree 
on which it rests remains in force. If thpre 
be errors to the prejudice of the remainder
man for which the decree is liable to be 
reversed he may, it would seem, make him
self a party" to the original suit by filing 
a supplemental bill to have the benefit of 
the proceedings for the purpose of appeal
inff. 3 Dan. Ch. P. 1604; Giffard v. Hort, 
ubi sup. ; Osborne v. Usher, 6 Bro. P. C. 
20; Lloyd v. Johnes, 9 Yes. R. 37, 55,' Cal
vert on Parties 193; 8to. Eq. Pl. 144. 
Whether however an appeal would avail the 
party in this case, or whether he can main
tain a bill to impeach the decree for fraud 
or whether he can have contribution or a 
new partition are questions not :arising in 
this case and upon which I mean to ezpress 
no opinion. All that I mean to say is that 
as the case now stands, the doctrine of 

equitable representation by the fa-
174 ther, tenant *for life, of his 80ns 

claiming a contingent remainder in 
fee, must apply; and that although the re
mainder might afterwards if not hindered 
have become a vested estate, yet that the 
remainderman is still bound by the decree 
and must 80 remain as long as it continues 
in force and unreversed. 

I have not thought it necessary to examine 
the analogous case of a recovery at law in 
a real action and its effect in defeating 

subsequent estates in remainder: nor to 
consider how far that effect would be 
avoided by showing that the recovery was by 
default or collusion under the provisions of 
our act taken from the statute of Westm. 
2. The court of law mot give to this de
cree the same force and effect which it 
would have in the court of equity when 
brought incidentally to its consideration in 
another suit. In the latter it must be re
garded as binding upon all those coming in 
by way of contingent remainder after the 
tenant for life, and it must therefore be 
regarded as binding upon the le88Ol' of the 
plaintiff in this action. 

I am of opinion to affirm the judgment. 

The other judges concurred in the opinion 
of Lee, J. 

Judgment affirmed. 

175 ·Prattv. WrighUkals. 

January Term. 18M, Richmond. 

[87 Am. Dec. m.l 
(Absent • .AI.LIIN. P.) 

I. 0ffIcUI ~aardlaae-Pallare to Note AppoInt
_t-Eftect.-The oftlcial bond of a auardlau i. 
not invalidated by the omission to recite In it the 
fact of hi8 appointment as auardlau. 

:I. s.--Seme--<loWIIIIIItB Not iteqalred ~ 5tIItate
Bffec:t.-A auardian'8 bond contain8 a covenant to 
indemnlfy the jU8tiCes conatitutlna- the court at 
the time it i8 talr.en. AlthoulI"h thl8lB not required 
by the 8tatUte. and therefore 1a not obllptory. it 
does not avoid the bond. 

3. s..-s... Coadltloa·of ..... 0IaItteII-Bffec. 
-AithoulI"h the condition in a auardlan'8 bond i. 
not as exten8ive as the statute requlre8. yet as it 
relates to a part of the duty of the auarolan. the 
bond 1a not void, but bind8 the obllll"Ors to the ell:
tent of the condition. 

... s...-s.--111epI CoadItioas at eo._ Law
By .5tatute--eftec:t W ...... Statute Avoida.-There i. 
no 8011d distinction between bond8 and other deeds 
contalnlnll condltiona. covenants and &"rants not 
malum '" ., but 1l1epl at the common law. and 
those contalnlnll" conditions. covenants or &"rants 
1l1ell"al by the elt})re88 prohibition of statutes. In 
each case the bonds or other deeds are void as to 
the conditions. covenants or &"rants that are llle
Ila!, and are 11"004 as to all others whlcb are lea-al 
and unexceptionable in their purport. The only 
exception 18 where the statute has avoided the 
whole inatrument to all Intents aud purposes. 

.. Sa~-A condition of a auardlan's boDd 
havlD&" been in lI"eneral use for many years. 
(J1I«r" If the court would not 8ustain it thoulI"h It 
was not In conformity to the statute. 

-ottIc:1aI Boada-Ouardlluu-Coadltlons Not .. Ex
taaalve .. Required by .5tatute-EIfect.-See Oibllon Y. 
Beckham, UI Oratt. III. and foot-no'" where there 1B 
a full collection of authorities. 

In addition. see Barnum v. Frost, 170ratt. 408. ... 
See alao. noe. to principal case In 87 Am. Dec, '181'. 

See not. on "Oftlclal Bonda" appended to Sanll"B
ter v. The Com., 17 Oratt. lJi. 
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.. a.-r,. PrKtIe--s.ttIeaMat of 0 .......... •• Ac
~-A court of equity bas jurlsdiction to bold 
a lrQ&l'diaD to account. and bis Huretles with him, 
to the payment of any balaDce fouod due to the 
ward; th01ll'b the pardian Uves out of the state 
aDd has no property within It. 

This was a suit in equity in the Circuit 
<ourt of Madison county, instituted by John 
J. Pratt against his late guardian Uriel 
Wright and his sureties, for an account of 
his guardianship and satisfaction of the 

amount which milf.ht be ascertained 
176 to be due. Wright had removed from 

the state' of Virginia, and was pro
ceeded against as an absent defendant. 
One of the sureties and the re~ntative 
of another demurred to the blll, and also 
answered. insisting that the bond execut~ 
by Wright and his sureties was void and 
of no effect for defects apparent on its face. 

The bond in the penal part of it does 
not in any way recognize Wright as guard
ian, or indicate that it was executed by 
him and his snreties as a guardian's bond. 
The condition is as follows: 

"The condition of the above obligation 
is snch, that if the above bound Uriel 
Wright, bis executors and administrators, 
shall well and truly pay and deliver or cause 
to be paid and delivered unto John J. Pratt 
and Betsy P. Pratt, infant children of Ed
win G. Pratt and Frances his wife, late 
Frances Wright, all such estate or estates 
as now is or are, or hereafter shall appear 
to be due to tbe' said infants when and as 
soon as they shall attain to lawful age, or 
when thereto required by the justices of 
the Court, as al80 keep barmless the above 
named justices, tbeir and every of their 
beit'll, executors and administrators, from 
all trouble and damages that shall or may 
ariae about the said estate, tben the above 
obligation to be void, otherwise to remain 
in full force." 

The cause came on to be heard in May 
1853, when the court, being of opinion that 
tbe bond was null and void, dismiued the 
bill as to the sureties on that ground; and 
being of opinion that the court had no 
jurisdiction of tbe cause as to Wright the 
guardian. wbo was an absent defendant 
upon whom proceu had not been served, 
aud who had no property within tbe juris
diction of the court, tbe bill was also dis
missed as to him. W)1ereupon the plaintiff 
applied to this court for an appeal, which 
was allowed. 

John M. Patton, Jr., for the appel-
177 lant, referred to·Call v. Ruffin, 1 Call 

333, and insisted that the bond which 
was sustained in that case, was in every 
substantial particular and almost in words, 
the same as the one in the case before the 
court. He referred to the forms which bad 
been in use ever since the decision in Call 
v. Ruffin. as following the form of the bond 
in that case; and insisted upon the very 
serious con~uences which must follow a 
decision avoidlng sucb bonds. 

Patton, for the appellee, endeavored to 
lustain the decree, on the ground of the 

wllnt of jurisdiction in the court to call a 
nonresident guardian to account, or to re
quire his sureties to settle the account. He 
also referred to the statements of the bill 
to show that no account was necessary. 

DANIEL, J. The apPellees Millar and 
Humphreys insist, respectively. in their 
several answers, that the bond on which 
the suit is founded is not binding on the 
securities because of faults apparent on its 
face. They do. not, however, (either of 
tbem,) point to the particular feature or 
features of the bond in which the supposed 
faults are to be found; and the Circuit court 
simply responds to this ground of their de
fense by declaring the bond null and void. 
We are thus left to conjecture the reasons 
on which the objections to the validity of 
the bond were rested and sustained. 

Tbe act in force at the time of the execu
tion of the bond, (the act of 1819,) requires 
that every guardian shall give bond to the 
justices, with sufficient security, condi
tioned "for the faithful execution of bis 
office." And it will be seen that the con
dition of the bond in question varies from 
that required by the act in two ~rticulars: 
Instead of requiring simply 'the faith
ful execution of his office." it requires 
the guardian to pay and deli ver to his 

wards all such estate as now is or 
178 ·hereafter shall appear to be due to 

them, when and as soon as they shall 
attain to lawful age or when thereto re
quired by the justices of the said court; and 
also further requires, that the guardian 
shall keep harmleu the justices from. all 
trouble and damages that shall or may arise 
about the said estate. And it is in one or 
both of these departures from tbe terms of 
the act that the defects, if any, in the bond 
are supposed to reside. It must be conceded 
that these departures involve variances not 
only in form, but also to some extent in 
substance, from the bond which the law 
directs to be given; the first clause in the 
condition stopping short of the full require
ment of the act, and the last superadding a 
bewand independent condition, which the 
act does not mention. It is insisted, how
ever, by the counsel for the appellant, that 
all question as to the force of these defects 
on the validity of the instrument, ought to 
be regarded here as closed by the decision 
of this court in the case of Call v. Ruffin, 
1 Call 333, in which a judgment rendered 
on a bond exactly like this was affirmed, 
and by the fact that the bond here has 
strictly pursued the form prescribed in the 
books of forms which have been and still 
are usually consulted by the justices and 
clerks as guides in taking such bonds. 

The decision in Call v. Ruffin does not 
seem to me to be entitled to all the weight 
which is claimed for it as an authority ap
plicable to this case. The bond in tbat case 
<as will be seen from the statement of Judge 
Pendleton in delivering the opinion of the 
court) was dated in 1779, at which period 
the act of 1748 was still in force. And by 
said last mentioned act the direction to the 
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cour the bonds of g e, to hold the b any con-
was uld "take good n imposed be e law re-
of al them appointe ed, and good, was in 
estates 0 t e orp ans to them respec lve y con ormity to the ac . 
committed." Hen. St. ch. 4, f 4, p. 450. The cases of Central Bank v. Kendrack, 

'rhe first clause of the condition Dudley (Geo. R.) 67; Speck v. The Com-
179 *of the bond, therefore, in that case, monwealth, 3 Watts & Serj. 324; Common

was almost in exact conformity with wealth for &c. v. Pearce, 7 Monr. R. 317; 
the very words of the act under which it Walker v. Chapman, 22 Alab. R. 116, are 
was taken. all to the same effect. See also 2 Rob. Pro 

Still, as the justices, most probably not 35, 36. 
adve eration in the . . 'en, therefore, . n in re-
of th uired in the a t to indemnifyi imposed 
and in the act of '1 the guardian d onerous 
cont old form, a de , wholly forei ure of his 
of th f bonds on th , we should be in refus-
such alleged agains to "call in a condition 
unde n, could not f h might be ille at which 
prod serious evils. e::.rly legal." ynne, 20 
if I entertained the opinion that a free and Eng. C. L. R. 189. 
untrammeled consideration of the question That the want of conformity, in the first 
as an open one, would probably result in a clause of the condition, to the terms of 
conclusion unfavorable to the validity of the act does not vitiate the bond, would 
such bonds, I would, in view of the conse- seem to be still more obvious. It would 
quences likely to ensue from such a deci- seem to be absurd to hold the parties not 
sion, feel strongly inclined, if not indeed responsible for a failure of the guardian to 
constr' d to d f I' to the usage. I dorm one of his duties and that the 

I a tisfied that a duty of his because 
to th will result in the condition , falling 
that the bond unde *short of the langua~e 
erati t its efficacy to of the act, h pulate 10 

parti t of their und s for the perfor he duties 
Th validity of th s office. It is he condi-

a pu superadding a is co-extensive ons with 
not reqUired U'I the act directing the bond the breach or breaches alleged. 
to be taken, is very fully considered by The suggestion of insufficiency in the 
Judge Story in delivering the opinion of bond because of the failure in the condition 
the Supreme court of the United States in to recite the appointment of Wright as 
the case of United States v. Bradley. 10 guardian, is fully met by the decision in 
Peters' R. 343. The English cases are Call v. Ruffin, before cited. The same 
there reviewed, and the doctrine is deduced objection to the bond was there taken; and 
from them, as well as from previous deci- indeed that was the only objection to the 
sions me court, tha iency of the bo he atten-
no so in cases of of the court wa specially 
betw other.deeds co ted in the ani rs. The 
cond ts or grants no tion was, as n, of no 
in se the common I . And nogrou bsequent 
those nditions, cove lation on the which to 
gran e express prohi the necessity I now. 
statu . se the bonds 0 not see on w y doubt 
deeds are void as to the conditions, cove- can be raised as to the jurisdiction of the 

nants or grants that are illegal, and Circuit court. The bill calls for an account 
ISO are good as *to all others which are of the guardianship; and if the Circuit 

legal and unexceptionable in their court had not been of the opinion that the 
purport. The only exception is where the bond was null and void, and consequently, 
statute has not confined its prohibitions to that there was no foundation for relief 
the illegal conditions, covenants or grants, against the surviving surety and the repre-
bat h I' by necessary" tives of the su . e dead, I 
tion hole instrume ehend it would obstacle, 
inten s. The judge p ng out of th of the 
furth that inasmuc dian, to preven isdiction 
act m d the form and e cause, as w as to the 
of th ken, and did no defendants. t in Call 
that not taken in uffin it was he scertain-
scrib ld be utterly , by previous s e guard-
would be a mischievous interpretation' of! ian, of the demand against him, was not 
the act to hold that under such circum- in all cases essential (as it was in a suit 
stances it was the intendment of the act upon an executor's bond) to the mainte
that the bond should be void. And that it nance of a suit at law on the bond; but 
was a sufficient compliance with the policy that case has never been understood by the 
of the act, and in consonance with the courts as settling that the right so to pro-· 
dictates of the common law and of common ceed at law on the bond was in exclusioDt 
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of the jurisdiction of chancery to hold the 
guardian to an account, and his se-

182 curities with him, to the -payment of 
any balance found due to his ward. 

lf the guardian in this case was within the 
jurisdiction of the court, neither he or his 
sureties could be heard to object that the 
proceeding ought to have been by suit at 
law instead of by bill in equity. His ab
sence does not oust the court of chancery of 
its jurisdiction. His sureties or their rep
resentatives are within the jurisdiction of 
the court, and no reason is perceived why 
the suit may not ptoceed' as in other cases 
where some of the defendants are within 
and others without the jurisdiction of the 
court. His absence may be the occasion of 
inconvenience and trouble in making up 
the account, but it presents no legal bar to 
the relief sought. 

It seems to me that the decree ought to 
be reversed, and the cause remanded for 
farther proceedings in accordance with the 
principles herein declared. 

MONCURE and BAMUELB~ Js., con
curred in the opinion of Daniel, J. 

LEE, J., concurred in the opinion, except 
that he was not disposed to give as much 
weight to the practice as to the forms of 
the bonds as was attached to it in the opin
ion. 

Decree reversed. 

183 -Taylor" ala. y. Yarbrough" Wif •• 

(Absent. ALLD. P.) 

.lauuary Term, 1_ Rlcbmond. 

I. ClIft to WIfe---.5IaW&--Cue at 8u'.-T lends to bill 
daulrbter D, a married womau, tbree ne.rro women 
durlUir ber Ufe, and they 11'0 luto tbe possession of 
the husband; and by deed be trives ber the future 
increase of the tbree ·women. D survives ber 
busbaud and keeps J)OII8e88lon of the three women 
as beloqinlr to her. aud wbllst so in ber PQ!I8easlon 
they have a number of cblldren. HJILI): 
I. s.ae-s...-llltar.t.of H ....... d.'"-Tbe women 

not havlnll' been expreaaed to be triven for the 
separate use of D and not bavlnll' been conveyed 
toa trustee, tbey were the property of the bus
band for the life of the wife. 

:II. s...-.s.me--Pahn lIIcrMH.-The trift of the 
future Increase of the women was a valid trift. 

3. ss--s.--Sule.-Tbe wife bavlnll' survived 
her husbaud, tbe Increase of the three women 
born after the death of the husband beloUir to 
the wife. 

:II. R. Jadlat&.t-A bill In equity bavlnll' been dis
mla1led llenerally without a reservation of any 
rilrht of the plaintiff to sue thereafter, Is conclusl ve 
between the parties and those clalmlnll' under 
them upon all the luues made up in tbe call8e. 

*OIft to Wife--- .5Ia.u--llltarut of H ......... - See 
prluclpal case cited In Hutchinson v. Parkeraburll', 
!liW. Va.!40. 

See lI'enerally. mODoJrraphlC 110'" on "Gifts." 
tste. Jadlc:ata.-For the propOSItion that. a bUl In 

equity having been dlsm188ed lI'enerally without a 
reBerTlltion of any rill'h t of the plain tiff to sue there-
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By deed bearing date the 17th of July 
1823, Robert Taylor, for divers good causes 
and conaiderations, but more especially for 
and in consideration of natural love and 
affection, conveyed to his daughter Patty 
Deshazor four certain young negroes named 
Daphney, Caasandra, Wiley and Armatead, 
children of Nelly, and Rachel and Jenny, 
together with all the future increase of the 
said three women from and after the date 
of the deed. And the deed recites that he 
had lent the three women Nelly, Rachel and 

Jenny to Mrs. Deshazor for her lile. 
184 -At the time of the execution of 

this deed John Deshazor, the husband 
of Mrs. Patty Deshazor, was alive, and the 
slaves went into hia poasesaion, and so 
continued until his death in March 1825. 

In November 1825 a suit was instituted in 
the County court of Powhatan by Mrs. 
Deshazor against George Taylor as the ad
ministrator of John Deahazor deceased and 
Ann Elizabeth an infant dautfhter by a 
former marriage, and the only chIld of John 
Deshazor, for a settlement of the adminis
tration account and a diatribution of the 
estate. At the same term the administrator 
and guardian ad litem filed their anawers, 
and there waa a decree appointing commis
aioners to settle the account, and divide the 
slavea and other personal estate, the one
third. to the widow and the other two-thirds 
to the daughter; the widow's third of the 
slavea for her life. 

These commiasioners reported their divi
aion of the slavea, which omitted all men
tion of the three women given to Mrs. 
Deshazor for life; and the cause coming 
on to be finally heard on the 17th of May 
1827 the report was confirmed, and the 
widow and daughter were each decreed to 
hold the slaves allotted to them respectively, 
the first for life and the latter in fee. 

Some time after this decree, but whilst 
ahe waa still an infant, Ann Elizabeth 
Deahazor married William W. Yarbrough; 
and they in February 1843 filed their bill 
in the Circuit court of Powhatan county 
against George Taylor aa adminiatrator of 
John Deahazor and Patty Deshazor, in 
which they set out the deed of Robert Tay
lor, the fact that the seven negroea came 
into the poasession of John Deshazor, and 
his death leaving a widow and the female 
plaintiff his only child then an infant. 
They state that soon thereafter George 
Taylor qualified aa adminiatrator, and made 
in the'fall of the same year 1825, a partial 

division of the said alaves as the 
185 property of his intestate. giving -to 

the widow one-third of the four young 
negroes during her life, and the remaining 
two-thirds thereof to the female plaintiff, 
and leaving undivided and in the poasession 

after, Is conclusive between the parties aud those 
clatmlnll under them upon all the tuues made ~p In 
the cause, the prinCipal case Is cited and followed 
In the followlall'cases: Carberry v. West Va., etc., R. 
R. Co., 44 W. Va ... 18 S. E. Rep. 8116; Watson v. 
Watson, 46 W. Va. 2116. 81 S. E. Rep. tHo. 

See. In accord. Van Dorn T. Lewis County Court, 88 
W. Va. 18'1. 18 S. E. ReP. M9. 
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of the widow, the three women aforesaid, 
where they and their numerous increaae 
bom since the date of the deed, had ever 
since remained, except Nelly who was dead. 

They claimed that John Deshazor became 
absolutely entitled in his lifetime and so 
continued until his death, to all the said 
seven slaves, and their increase bom after 
the date of the deed, the three women· for 
life of his wife, but their increase abso
lutely. That at his death the same property 
passed to the female ;\>laintiff subject to the 
widow's third for hie, and ought to have 
been so held and distributed by the admin
istrator. They state that the increase of 
the slaves has been considerable since the 
death of John Deshazor; and that they are 
advised they are entitled to have a distri
bution in manner aforesaid. And they ask 
for such a distribution, and an account of 
profits. 

George Taylor, the administrator of 
Deshazor, answered the bill, referring to 
the decree in the County court of Powhatan, 
and relying upon it as a bar to the claim 
of the complainants. He said that under 
that decree the property was delivered to 
the parties. That it was probable the 
County court erred in its decision upon the 
right of John Deshazor'sestate to the negro 
women Nelly, Rachel and Jenny; and if so, 
he had no objection to the correction of the 
decree, if the plaintiffs are not barred by 
the length of time during which Mrs. 
Deshazor has held the said negroes ad
versely. But he insists that the increase of 
the women born since the death of John 
Deshazor are no part of his estate, but 
survived to Mrs. Deshazor. He gives the 
names of the children botll since John 
Deshazor's death. 

Mrs. Deshazor also answered, taking 
186 the same *grounds; and insisting, 

that if she is to be deprived of the 
sla ves, she should be allowed for raising 
them. She also relied upon the statute of 
limitations. 

This cause came on to be finally heard 
on the 10th of November 1845, when there 
was a decree in general terms, dismissing 
the bill wi th costs. And from this decree 
the plaintiffs obtained :an appeal, which 
was afterwards dismissed for their failure 
to perfect the appeal in the time prescribed 
by law. See 7 Gratt. 374. 

In April 1851 the same plaintiffs insti
tuted this suit in the Circuit court of Pow
hatan county. They again set out the facts 
as to the deed of Robert Taylor, the death 
of Deshazor, and the partial division of the 
slaves between Mrs. Deshazor and the 
female plaintiff, and the leaving the three 
women in the hands of Mrs. Deshazor. 
They insist that John Deshazor was en
titled to the three women for the life of his 
wife, and to their increase born during that 
time absolutely. They say that Mrs. 
Deshazor was entitled to one-third of them 
for her life, and the complainants were 
entitled to the other two-thirds, with the 
reversion in the third to which the widow 
was entitled for life. That it is probable 

they have lost their right to the two-thirds 
which would have been allotted to them in 
the first instance by the lapse of time; but 
that as to the other third they had only an 
interest in remainder which had lately be
come vested by the death of Mrs. Deshazor. 
That they could not sue for that third dur
ing the lifetime of Mrs. Deshazor, and 
therefore could not be barred by the lapse 
of time. And making the administrator of 
John Deshazor and the executor and legatees 
of Mrs. Deshazor parties defendants, they 
asked for a decree in their favor for one
third of the increase' of the said three 
women between the date of the deed and 

the death of Mrs. Deshazor. 
187 * All the defendants answered at 

great length. They relied on the de
crees in the suits in the County and Circuit 
courts hereinbefore mentioned as a bar to 
the claim of the complainants. They de
nied that Mrs. Deshazor held the one-third 
of the increase of said three women as a 
part of her dower slaves; and insisted that 
she held all of said slaves, claiming them 
as her own, and that she had so held and 
claimed them from the time of the division 
of the slaves in 1825 until her death in 
1850. They said that at that division the 
right of M1'8. Deshazor to the three women 
was acquiesced in before the commissioners 
by the guardian of the female plaintiff: 
And they relied on the statute of limitations 
in bar of the plaintiffs' claim. 

The cause came on to be heard on the 8th 
day of February 1854, when the court held 
that under the deed of Robert Taylor to 
Mrs. Deshazor, her husband John Deshazor 
took an estate for her life in the three 
women, and that their increase bom during 
that period constituted a part of his estate; 
and that the plaintiffs were not baiTed by 
either of the before mentioned suits, of 
their recovery of the third thereof to which 
Mrs. Deshazor was entitled as for her 
dower or thirds in her husband's estate. 
And a decree was made against the legatees 
of Mrs. Deshazor who had received the 
slaves under her will, accordingly. Where
upon they applied to this court for an ap
peal, which was allowed. 

Patton, for the appellants, insisted: 
1st. That the deed of Robert Taylor 

vested an estate in Mrs. Deshazor for her 
separate use; and therefore. that her hus
band took no interest in the slaves. 

2d. That the plaintiffs were barred by the 
decree in the former suit. That Mrs. 
Deshazor held and claimed all the slaves as 

her own, and that she set up this title 
188 *in that suit. That the decree in that 

suit passed upon her title and con
cluded the question. 

Dance, for the appellees, insisted: 
lst. That the deed of Taylor conveyed the 

slaves directly to Mrs. Deshazor, without 
in any way creating a separate estate in 
her; and that the slaves vested absolutely 
in her hU'lband John Deshazor, and on his 
death passed as a part of his estate. 

2d. That these slaves were not divided by 
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the commissioners in 1825, but went into 
the possession of Mrs. Deshazor; to one
third of which she was entitled for life. 
That the question in the former suit was 
different from the present: There the plain
tiffs claimed the two-thirds of the slaves, 
which claim was defeated by the plea of 
the statute of limitations; and the decree, 
therefore, only barred the plaintiffs to the 
extent that the plea covered the claim. 
Saunders v. Marshall, 4 Hen. & Munf. 455; 
Lane v. Harrison, 6 Munf. 573; North
western Bank v. Nelson,l Gratt. 108. And 
that the statute could not apply to the one
third of the saves held by the widow as her 
dower slaves, to which she was entitled for 
life; and for which the plaintiffs had no 
title to sue until her death in 1850. 

LEE. ;r. The interest granted to Mrs. 
Deshazor in the negroes Nelly, Rachel and 
Jenny by her father's deed being for her 
life only. of course whatever right John 
Deshazor acquired in them terminated npon 
her death, and accordingly Rachel and 
Jenny were surrendered to her father, the 
other, Nelly, having died some time previ
ously. And as the appellees admit that as 
to two-thirds of the increase born aftt!r the 
death of ;rohn Deshazor they have l08t tbeir 
right by lapse of time and as those born 
previously have been heretofore divided, 
tbe only subject of controversy here is the 

undivided third part of the increase 
189 of the *three slaves named born after 

the death of ;rohn Deshazor, the whole 
having been held by Mrs. Deshazor during 
ber life. 

That the deed from Taylor conveying to 
his daughter Mrs. Deshazor the future in
crease of the tbree slaves was effectnal to 
pass such increase cannot be successfully 
questioned. True, it may be said that as 
they were not in existence, property in 
them could not be in the grantor and non 
det qui non habet. Still being the absolute 
owner of the reversion of these slaves after 
the determination of the life estate granted 
to his daughter, their capabilities of in
crease also belonged to him and he might 
grant such increase just as well as the 
principal subject. Thus it is said a man 
may grant the wool of a flock of sheep for 
years. Noy's Max. 83. And it is commqn 
to grant the future rents and profits of real 
estate. The grant of the future increase of 
a female slave would of course confer but a 
contingent and uncertain interest: but as 
the cbildren were born they would vest in 
the donee and the title become complete. 
It has even been held that the owner of a 
female slave may give her to one child and 
her future increase to anotber. Banks' 
adm'r v. Marksberry, 3 Littell's R. '.l1S. In 
one case decided in the old General court in 
1736, a bequest of the future increase of 
slaVes to others tban those to whom the 
slaves were given, was held to be void. 
Stone's adm'r v. Pope, Jeff. R. 43. In a 
subsequent case decided by Chancellor 
Wythe in 1791. such a bequest was sus· 
tained. Dandridge v. Lyon, Wythe's R. 
123. Tbe last case would I apprehend fur-

V R, 13 Gratt-7 

nish the rule at this day. Thatthe increase 
of the slaves during Mrs. Deshazor's life 
estate would belong to her father (but for 
his grant) may be regardel:1 as settled by 
the authorities. Ellison v. Woody, 6 Munf. 
368; Maria v. Surbaugh, 2 Rand. 228. 

In the deed to Mrs. Deshazor, no 
190 trustee was named *to intercept the 

marital rights of her husband, nor 
was the deed even expressed to be for her 
special or sole or separate use. So that 
the property in the slaves born during the 
lifetime of John Deshazor vested in him. 
But as to those born after his death a 
different quer.tion is presented. 

Marriage is said to be an absolute gift to 
the husband of the goods and personal 
chattels of which the wife was actually and 
beneficially possessed in her own right at 
the ti~e of the marriage and of such others 
as come to her during the coverture. Coke 
Litt. 300 a, 351 b; 2 Bac. Abr. "Baron and 
Feme," C. 3, p. 21. But of property com
ing under the description of choses in 
action, such as debts due the wife, legacies, 
residuary personal estate, money invested 
in public securities and the like, marriage 
is only a qualified gift upon condition that 
the husband get possession during its con
tinuance; for if he die before the wife 
without having gained such possession, she 
and not his personal representative will be 
entitled. Coke Litt. 351; Beawen ". Blunt, 
7 Yes. R. 294; J.angham v. Nenny, 3 Yes. 
R. 467; Legg v. Legg. 8 Mass. R. 99. In 
2 Black. Comm.433, the doctrine is stated 
iu general terms that "in chattel interests 
the sale and absolute property vests in the 
hubsand to be disposed of at his pleasure 
if he chooses to take possession of them: 
for unless he reduces them to possession by 
exercising some act of ownership upon 
them, no property vests in him but they 
shall remain to the wife or representatives 
after the coverture is determined." This 
learned and accurate writer makes no dis
crimination in this regard between personal 
chattels and chases in action: as to both 
the reductio in possessionem is required to 
vest the property in the husband. And 
;rudge Tucker tells us that chattels personal 
and chases in action "are all upon the same 

footing, whether they be debts, bonds 
191 or *contracts (which are properly 

called choses in action) or slaves, 
horses or other cattle or goods, all of which 
come under the general denomination of 
chattels. For unless reduced by the hus
band into possession at some time during 
the coverture they will suni ve to the wife 
if she survives." 1 Tuck. Comm. Lib. 2, 
ch. 24, p. 329. Thus if the property of the 
wife be a bond or a slave or horse of which 
another person has possession adverse to 
the wife the husband must sue for and re
cover the money or property in the wife's 
lifetime or the property will not be his. 
Ibid. The learned commentator would seem 
to restrict the necessity of a reduction to 
posseuion to~the cases in which the posses
sion was held by a third person adversely. 
But the doctrine is carried further for it 
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is held to apply strictly in cases in whi"ch I of her deceased husband marries a second 
the possession is not adverse to the wife time and a suit is brought by her 
but perfectly consistent with her title, but 193 *second husband and herself for a 
in which the husband did not, because from division of the slaves which is made 
the nature of the case, he could not, recover by commissioners appointed by the court, 
the p'?ssession during his life. Thus where but their report was never returned nor 
a wlfe is entitled to slaves in remainder or therefore confirmed: the slaves remain on 
reversion expectant upon a previous life the plantation in possession of husband 
estate and the husband die before the ter- and wife and in this state of things the 
mination of the life estate, the wife him husband dies: held (though by a divided 
surviving, she, and not the estate of the court) that the husband acquired no right 
husband, is entitled to the property; and to the slaves. Gregory's adm'r v. Mark's 
any disposition of it by his will, will be adm'r, 1 Rand. 355. Thus it appears the 
ineffectual. Upshaw v. Upshaw, 2 Hen. Ii law favors the wife'S right of survivorship 
Munf. 381. So where there was a deed of and is not disposed to surrender it unless 
gift of slaves from a father to his daughter, the husband shall take possession, nor will 
the use and possession of which was re- it permit a doubtful or constructive posses
served to the father during life: the daugh- sion to defeat it. For where there is a 
ter married and the father afterwards died, possession in the husband which may be 
and then the husband died without taking referred to his character of executor or to 
actual possession: held that the right to that of husband, it will, as we have seen, 
the slaves survived to the wife. Bohn v. to protect the wife's right rather refer it to 
Headly, 7 Harris & John. 257. Where the the former than the latter. .And so where 
husband survives the wife but both die the possession might have been as trustee 
during the life estate, the right passes to or as executor and trustee. Wall v. Tom
the wife's administrator. Neale's adm'r linson, 16 Yes. R. 413; Baker v. Hall, 12 

v. Haddock, Cam. & Norw. R. 75. Yes. R. 496. See also Smith v. Scudder, 11 
192 *As to reversionary interests in Serg. & Rawle 325; Blakey v. Newby's 

personal p,roperty of a wife expectant adm'r, 6 Munf. 64. 
on a previous hfe estate in another, if the Now in the present case the interest' of 
tenant for life and the wife both outlive the wife is not a reversion expectant upon 
the husband, it is the settled rule that the a life estate but it is a future interest far 
wife takes the property by survivorship more uncertain and contingent. It is a 
even although the husband may have as- right to slaves thereafter to be born and 
signed it during his life to another. which only came in esse after the death of 
Hornsby v. Lee, 2 Madd. R. 16; Purdew v. her husband. It was therefore a subject 
Jackson, 1 Russ. R. 1; Honner v. Morton, which from its character was not suscepti-
3 Russ. R. 65, 3 Cond. Eng. Ch. R. 298; ble of any thing in the nature of a posses
Browning v. Headly, 2 Rob. R. 340. In sion by John Deshazor in his lifetime nor 
these cases the husband could not reduce did he assign it or exercise ownership or 
the property to possession because of the do any other act in regard to it which by 
life estate and his assignment of. the the most liberal construction could be re
reversionary interest was not deemed to be garded as a SUbstitute for or as equivalent 
equivalent; and so upon his death, the wife to a reduction into possession. Every rea
took the property. But a similar rule would son which would save to the wife her right 
seem to have prevailed in certain cases in of survivorship in the case of a reversionary 
which the chose might have been immedi- interest would seem to apply in full or 
ately reduced into possession but from stronger force: and I am therefore of opin
neglect or other causes had been left out- ion that the increase of the three 
standing by the apignee. Elwin v. Wil- 194 slaves named born after the *death of 
liams, 13 8im. R. 309, 36 Eng. Ch. R. 308; John Deshazor did not belong to his 
Ashby v. Ashby, 1 Coli. R. 553, 28 Eng. estate but were the property of Mrs. De
Ch. R. 549. See also Hutchings v. Smith, shazor, and that the appellees can maintain 
9 8im. R. 137, 16 Eng. Ch. R. 138; 1 Bright no claim to them whatever. " 
on Husb. & Wife 86. And even where pos- But if this were otherwise, there is an
session did come to the husband but not other ground upon which as it seems to me, 
clearly and distinctly in his ~haracter of the appellees must fail. Their bill filed in 
husband, such possession was held not to 1843 sets up this identical claim to the in
defeat the wife's right of survivorship. crease of the three women born after the 
Thus in a well considered case in which a death of John Deshazor which of course 
father by his will gave slaves to his mar- inCluded the reversion of the third after 
ried daughter and appointed her husband the death of Mrs. Deshazor and prayed dis
executor who qualified as such: the husband tribution to be made between them and Mrs. 
afterwards died before any division of the Deshazor (upon the concession that she 
estate of the father was made, having by was entitled to a life estate in a third) and 
his wi11 bequeathed the slaves to his daugh- an account of hires and profits. Mrs. De
ter and sons: held that his possession was shazor in her answer pleads the statute of 
to be considered as in his character of ex- limitations and relies upon the decree of 
ecutor and not that of husband, and that partition of the County court in 1826 as a 
the right to the slaves survived to the wife. bar to the claim. But she also directly de
Wallace v. Taliaferro; 2 Call 447. So where nies the right of the appellees to any of the 
a widow entitled to an interest in the slaves slaves born after the death of John De-
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shazor and insists that they were her prop
erty and not the property of his estate. 
Upon these issues the case was heard in 1845 
and a decree pronounced in general terms 
dismissing' the bill with costs. No grounds 
are specified as those ou which the decree 
was based nor is there any reservation of 
the right to sue at a future period for the 
third conceded to be properly held by Mrs. 
Desbazor for her life: and in the absence 
of any specification of the grounds on which 
it was based and of such a reservation, the 
decree must be taken to rest upon each and 
all of the issues presented by the pleadings 
and must be regarded as a final adjudication 
of the entire right, as well that to the two
thirds then claimed as to the remaining 
third now sought to be recovered. 

I am of opinion to reverse the decree and 
dismiss the bill. 

The other judges concurred in the opin
ion of Lee, J. 

Decree reversed. 

195 *Daniel " als. Y. Leitch. 

January Term. 18M, Richmond. 

(Abeent. ALLD'. P .• and DAlUBL, J.) 

I. PIIrI:II.- of LaacI &aIlJect to Deed of Tnut-Prl_..,. 
Fad ... ~t of DeIIU-Cue lit BIIr.*-D pur
cbases a tract of land on which there ls a deed of 
tnult to secure a debt which lhe creditor may 
enforce by a sale of the land whenever he may 
direct. and D retains the amount of the debt out of 
llle purchase money for the purpose of paylnlr It. 
D dies laTlrely Indebted. to a much I[reater amount 
than can be paid out of his personal estate. The 
land Is the primary fund for the payment of the 
debt: and the widow of D Is not entitled to have it 
dlschaI1l'ed out of hIs personal estate. 

:L s...-.!alt by Widow to Hay. LIlIId 5oId.t-In Ruch 
a case the widow may Institute a suit In eqnlty to 
have the land sold and the debt paid. aud to have 
her do .... er out of the residue of the purchase 
money. 

......... of LaacI SallJect to Deed of Trast-Prl-.y 
.,..... .. ~t of DeIIt&.-In Gayle v. Wllaon. 10 
Gralt. 173. It Is aald: "As between the veudor aud 
the purchaser of the equity of redemption. the land 
is the primary fund for the Ilqnldatlon of the 
Illcumbrance. See Da.ul e. IAUdl, 111 Oratt. JIM.1II1IJ; 
Jqmel v. Jumel. '7 Pallre R. 1iII1. II Pallre 28: Stebblus 
r. Ball," Barb. R. 1iIK: Jonea on Kortlra!res. II '1'88, 
i .. H.7&I." 

See alao. Osborne v. Cabell. '1'1 Va. 487. where the 
principal case Is cited. 
+!_I Salt lIy Widow to H.y. LaacI SoId.-In 

llorrls v. Peyton. 10 W. Va. B. the courtaald: "There 
<aD be no more doubt In this case. than there was In 
the case of Daniel v. Leitch. II Gratt. I" that at the 
death of Peyton. his widow had a rlIrht of dower In 
the said tract of land. subject to the vendor's Ilen. 
She had a clear rilrht to relleve the land from that 
Incumbrance. In order to make her claim to dower 
.l';dlable. 'She was entltled to IrO Into eqnlty to 
have the land sold. the Incnmbrance dlscharlred. and 
her rlIrht of dower In the surplus 8ecured to her.' 
(1ft.) If. then, she coD14 be complalnant. CI /Or'Uori 

... s...-sa.e-c-.t Bar.-Iu her bill the widoW 
8tate8 that the personal e .. tale wlU not be sumclent 
to (lay the debts. and that it wUl be necessary to 
sell the land for thl8 purpose, and that It wUl be 
l[reaUy for the Interest of the heirs of D. who are 
Infants. to have tbe land sold. and after paylnlr the 
debts. to Invest the balance ofthepurcbase money 
In some of the 81ave8 of her hUllband's eBtatf 
which are of pecul1ar value to them: and she asks 
for a sale of tbe land. the payment of the debt 
secured on the land, and the Investment of the 
proceeds of sale after payment of debta In these 
Blaves. She also prays that If the trust creditor 
will consent to It. that the land may be sold sub
ject to the trust: but tbls the creditor decl1nes.
The addition of this prayer does not vitiate tbe 
proc4!edlnlrS as &!ralnst tbe Infant heirs: but the 
decree dlrectinlr a sale of the lands and the pay_ 
ment of the trust debt. a purcbaser under tbe 
decree may obtain a valid title to the land 8OId. 
and will be compelled to complete his purchase. 

40 Sale of Infaata' Lauds-Sale ConftNied -R_llie 
TI •• to Perfect TItle.; -A sale of a part of the land 
bavlnlr been made under a decree In the IIUit by 
the widew. and that sale havlnlr beeu confirmed 
by the court. even If the proceedlnlr was Irrenlar 
a8 to the Infant heirs. yet the Purchaser w1ll not 
be dl8ChaTired from hl8 purchase If the Utle can be 
perfected witblu a reasonable time: And the 
nardlan of the Infanta havlnlr filed hls bill 
accordlnlr to tbe statute. In wblch he asks to have 
the sale confirmed as verybeneliclal to the Infanta. 
the court may In tbat case conlirm the sale. and 
thus assure to tbe purchaser a Irood Utle &!ralnRt 
the Infant bell"ll: aud compel him to complete hl8 

purchase. 
196 ·5. s.--S--Same.-Afterasale of Infanta 

land has been confirmed by the court 
althoulrh the proceedlnlr baH been Irrenlar. Yet If 
the title of the purcbaser can be made Irood. and It 
Is for the Interest of the Infauta to confirm the 
sale, tbe purcbaser will not be released from his 
purchase: but If tbe Interest of the Infanta 18 
Injured by tbe sale It will be' set aHlde. 

she should be made a defendant to a sutt Uk;;"th!,;, .. 
In Hull v. Hull, l!fl W. Va. I, It Is said, dlstlnnlsh. 

Inlr the principal case, "A widow cannot brinlr a suit 
In chancery to have all the lands of her husband 
sold. and out of the proceeds ofauch sale to bave the 
value of her dower paid. and the residue paid to tbe 
creditors of her hU8band, and If any surplus 
remalus. to have It divided amon&, her children. the 
sole heirs of her busband." 

~ of In'anta' Laada-Sale COnftr ..... -R-.III. 
TI •• to Perfect TItle.-The principal case Is cited aud 
followed In the followinlr cases: Thomas v. Davidson, 
78 Va. US: Berl1n v. Kelhorn. '7\i Va. 6&2: Wataon v. 
Hoy. 28 Gratt. 710: Robinson v. Shacklett. 211 Gratt. 
108: Lonlr v. Weller. 211 Gralt. Blil; Zirkle v. KcCue. 
18 Gratt. \i8O: Brock v. Rice. 27 Gratt. BUI: Crawford 
v. WeUer, 211 Gratt. 860: Jonea v. Tatum, 18 Gratt. 
m. and IIOt~; Cooper v. Hepburn. 15 Gratt. 1188: Hurt 
v. M:111er. 115 Va. 41, 27 S. E. Rep. 831: Carr v. Carr. 88 
Va. 1111. I. S. E. Rep. 868: Terry v. Coles. 80 Va. 708: 
Hyman v. Smltb. IS W. Va. '/'Ill: Holden v. Bolrlre88, 
110 W. Va. 88: Todd v. Gallelro Kills Kflr. Co.. lit Va. 
1iIIO. 5 S. E. Rep. tI78: Dunfee v. Childs. 45 W. Va. 1111. 
BO S. E. Rep. 108. 

See monOfl"raphlc Mt. on "Infanta' Lands": also. 
monolrraphlc flO" on "Judicial Sales" appended to 
Walker v. Palre. II Gratt. tI88. 
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6. Jadlclal.s.a_-DlKretloa .,Court 18 Olv IqTl •• fo 
Perfect TItle.-OOurts of equity have at least as 
lanre a discretion In Jrlvlnll time to perfect the 
title In cases of sales nnder their decrees, as In 
cases of purchases by private contract. 

In the year 1823 the late Judge William 
Daniel borrowed of the president, masters 
and professors of William and Mary College 
the sum of five thousand dollars, for which 
he executed to them his bond with sureties 
payable on demand, with interest to be 
paid semiannually until the principal was 
demanded, and he at the same time executed 
a deed by which he conveyed to Edmund 
Christian, the bursar of the college, a tract 
of land called Broomfield, of some fifteen 
hundred acres, lying on both sides of Willis' 
creek in the county of Cumberland, in trust 
to secure the same; in which it was pro
vided that upon the failure of said Daniel 
to pay the said semiannual interest as it 
fell due, or the principal sum when de
manded, the trustee should sell the said tract 
of land for cash, and out of the prpceeds of 
sale should pa V the debt. This land was 
devised by Judge Daniel to hill three 
daughters, two of whom were married; and 
the husbands and daughters in June 1841 
sold and conveyed the same to John Daniel. 
Up to this time the interest on the debt to 
the college had been paid; and the vendors 
paid to John Daniel out of the purchase 
money five thousand dollars to discharge the 
lien of the college upon the land. The bal
ance of the purchase money was paid. 

In 1850 John Daniel died. leaving a 
widow, Mary Ann Daniel, and two infant 
children; and Archibald C. Page qualified 
as hiB administrator. At this time the debt 
to the college had not been paid; and John 
Daniel was largely indebted, to much more 
than the value of his whole personal 

estate. 
197 ItIn February 1851 Mrs. Mary Ann 

Daniel filed her bill in the Circuit 
court of the county of Cumberland, in which 
she set out the foregoing facts. She stated 
that the whole estate left by her husband 
both real and personal was estimated at 
about thirty thousand dollars, of which the 
said tract of land was estimated at twelve 
thousand dollars; and that his debts would 
probablv exceed twenty-three thousand dol
lars. That if the whole personal estate 
including the negroes were applied to the 
payment of the debts in the ordinary course 
of administration, the land would still be 
required to satisfy the demands of the cred
itors and the real estate remaining would 
be u'nprofitable to herself and her infant 
children, as they would have no means .of 
cultivating it; and if rented out, it would 
deteriorate in value: And from what she 
had learned, she apprehended the college 
were unwilling longer to continue the loan 
of fi ve thousand dollars, which they were 
entitled to recall at pleasure. 

She further stated, that among the slaves 
belonging to the estate, there were some 
family servants who were very valuable, 
and from their good qualities and long as-

sociation and early attachments, were of 
peculiar value to herself and her children: 
And that if the property left to them after 
the payment ofthedebts should be in slavea 
instead of land, it would be more agreeable 
to their feelings and mot:e conducive to 
their pecuniary interests. And having 
made parties defendants to the bill the ad
ministrator of John Daniel, and his infant 
children, the trustee Christian and the 
College and the executor of Judge Daniel, 
she prayed for a settlement of the adminis
trator's accounts, and for an a~ount of the 
unadministered estate of John Daniel real 
and personal, and also of debts due which 
had been paid by the administrator, and 
the character of those debts. That the court 
would decree a sale of the said tract 

of land, subject to the trust in 
198 Itfavor of the college, if the college 

and the executor of Judge Daniel 
were willing to continue the loan of the 
five thousand dollars with the provisions in 
the deed of trust specified; but if they were 
not willing to continue the loan, then that 
the land should be sold and the said debt 
paid out of the proceeds of sale, and that 
the residue of said proceeds should be ap
plied to the payment of the debts due from 
John Daniel deceased. That if any of the 
property could be saved for herself and the 
children, the administrator should be di
rected to reserve such of the slaves as would 
be most profitable to them; and that the 
said slaves, or a certain number of them 
equal in value to the residue of the proceeds 
of the sale of the land after the payment 
of the debt to the collel{e, be held by herself 
and her children, subject to the laws of 
descent which are applicable to such estate. 

The president, masters and professors of 
William and Mary college and the trustee 
Christian and the executor of Judge Daniel 
answered, declining to permit the land to 
be sold subject to the trust of 1823, but ex
pressing themselves willing that it should 
be sold and the debt be paid. The admin
istrator Page also answered, stating that 
the estate was 'very much involved in debt, 
and expressing his belief that the personal 
estate was not sufficient to discharge the 
indebtedness, and that the real estate would 
have to be applied to that purpose. He 
stated that he hadjust settled an account of 
his administration before one of the com
missioners of the court, the report of which, 
with a statement of the outstanding debts, 
and the amount of assets real and personal, 
he filed with his answer" which he believed 
was a true exhibit of the condition of his 
intestate's estate. The infants answered 
by guardian ad litem. 

The report filed by the administrator 
showed that there were in his hands 

199 proceeds of sales of personal Itestate 
not then due, of one thousand four 

hundred and two dollars and forty-eight 
cents; that the slaves and other ~nal 
estate in his hands were estimated at nine 
thousand five hundred dollars; and that the 
ascertained outstanding debts amounted to 
twenty thousand one .hundred and forty-
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three dollars and fifty cents; showing a t:1e- in the decree. And the death of the de
ficiency of personal assets to pay the debts, fendant Christian was suggested. 
of eight thousand eight hundred and thirty- In March 1852 the commissioners reported 
three dollars and siay-three cents. The that Leitch the purchaser of the land had 
real estate consisted of the tract of land paid, on the 2d of October 1851, six thou
before mentioned of fifteen hundred and sand two hundred and ninety-eight dollars 
seventy-six acres, estimated by the commis- and thirty cents, paying off two of his 
sioner at eight dollars and fifty cents per bonds, and giving him a credit of one hun
acre, or thirteen thousand three hundred dred and twenty-five dollars on his bond 
and ninety-six dollars. last due. That after paying the expenses 

The cause came on to be heard on the 26th of the sale they had paid to William and 
of March 1851, when the court, reciting Mary college their debt, amounting 
that it appeared the college desired the pay- 201 to ·five thousand and sixty-nine dol
ment of the debt of five thousand dollars lars and sixteen cents; and that they 
secured by the deed of trust on the land in had paid over the balance in their hands, 
the bill and proceedings mentioned; that amounting to one thousand and forty-one 
the personal estate of John Daniel deceased dollars and one cent, to the administrator 
was to -a considerable extent insufficient to of John Daniel. And they reported that 
discharge his debts, and tltat his real they had obtained from the president, mas
estate was chargeable with the same, decreed ters and professors of William and Kary 
that the said tract should be sold on the college a deed releasing the trust given by 
premises at public auction on a credit, al- Judge Daniel to secure the debt, and that 
together or in separate parcels, as might be the bond bad been delivered to them: And 
considered most likely to secure the best the deed and bond were returned with the 
price; five thousand dollars of the purchase report. 
money to be paid in one year from the day At the same March term of the court 
of sale, and the balance in two equal annual William Leitch, the purchaser of the land 
instalments thereafter; that bonds and good aforesaid, presented his petition to be made 
security were to be executed by the pur- a party defendant in the cause and to have 
chaser and the title retained as additional the sale of the land set aside. After set
security. And two commissioners were ting out all the proceedings in the cause 
appointed to execute the decree, one of down to the last report of the commis
whom was the counsel of the plaintiff. sioners, he says, Of the proceedings in the 

In August 1851 the commissioners returned said cause he had no knowledge until 
tbeir report. They say that on the 30th of within a few days past. He saw the ad
July, the time specified in the advertise- vertisement made by the commissioners in 
ments and notices, and the day sllcceeding, the newspapers, and spoke of becoming a 

there was cloudy weather and rain. bidder. He then heard it suggested that 
200 *'The followin~ day, the first of Au- the proceedings had in the case were per-

gust, was faIr and a considerable haps not exactly regular, but the sugges
number of persons attended the sale; and tion made no impression on his mind; and 
that the land lying on the east of Willis' supposing that all things had been rightly 
river, amounting according to a survey done in the cause, he attended the sale and 
made some years before by which they sold was a bidder as aforesaid. Afterwards and 
it, to aix hundred and twenty-four and one- before paying a cent of the purchase money, 
balf acres, was knocked out to William he out of abundant caution sought a con
Leitch at sixteen dollars per acre, making versation with one of. the commissioners, 
the sum of nine thousand nine hundred who was the lawyer who had conducted all 
and ninety-two dollars. the proceedings in the suit. That the said 

The cause came on again to be heard on commissioner assured him that all things 
the 29th of August, when the court con- had been rightly done, and that in that suit 
firmed the sale, and the commissioners were a good title would be made to him for the 
authorized to retain the purchaser's bonds la1ld he had purchased; and he therefore 
and collect the same as they fell due. And paid to the commissioners the sum of six 
it being suggested that the purchaser would thousand two hundred and ninety-eight dol
probably prefer paying the whole or a por- lars and twenty cents. 
tion of the purchase money before it fell He further stated that he had been ad
due, the commissioners were authorized to vised that the sale made in the suit 
receive any such payment, discounting the 202 was absolutely null and void. ·That 
same at the rate of siz per centum per an- the widow not being a creditor of the 
Dum for the time for which the payment estate, had no right to bring a suit for the 
was anticipated: And they were directed sale of her deceased husband's real estate; 
after paying the expenses of the sale, to and that the real estate of infants can be 
payoff the debt due to the college, and to sold under the decree of a Circuit court only 
pay over the residue to the administrator where the decree is made in a suit brought 
of John Daniel, to be applied by him in pay- by the guardian of the infants, and pros
meat of the debts due from the estate of ecuted according to the mode prescribed 
hill intestate. by the statute regulating the manner in 

And the cOmmissioners were further au- which the rt:al estate 04 infants may be 
thorized to sell that portion of the said tract sold. He charged that his purchase was 
of land lying west of Willis' ri"er, either made and money paid under decrees that 
at public or private sale, upon terms stated I were void, and that a good title could not be 
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made to him in the suit; and he prayed that 
he miJht be made a party in the cause; that 
he mlght be restored to the position he oc
cupied before his purchase; that the money 
he had paid might be returned to him, and 
that his bond for the balance of the pur
chase money might be delivered up to him; 
and that the court would make all other 
orders and decrees that might be necessary 
to protect his just rights and to remedy the 
injury which had been done to him. 

In July 1852 Archibald C. Page was ap
pointed by the County court of Cumberland 
guardian of the two infant children of John 
Daniel deceased; and in August he as their 
guardian filed his bill in the Circuit court 
of Cumberland for the purpose of having a 
confirmation of the sale to Leitch, and a 
sale of the remainder of the tract. To this 
bill the infants, and the person who would 
be their heir if they died during infancy, 
their mother and Leitch were parties de
fendanbs. The proceedings in the former 
suit were set out, and it was alleged that 
the sale of the land was made at a high 
price, and that it would be very injurious 
to the infants to set it aside; and he prays 
that it may be sustained, and that the pur
chaser may be quieted in his title. 
. The bill further set out the other property 

of the estate of John Daniel deceased ; 
203 which consisted of ·slaves and the 

remainder of the tract of land before 
mentioned. It alleged that there was a 
large amount of debt yet due, and that it 
was very much for the interest of the in
fants that the remaining lands should be 
sold and applied to the payment of the 
debts; and that the slaves should be re
tained. 

The heir of the infants and their guard
ian ad litem answered, occurring in the 
opinion that the confirmation of the sale to 
Lei tch and the sale of the other lanl1 would 
be beneficial to the infants. Leitch an
swered, denying that the proceedings in 
Mrs. Daniel's suit were valid, or that he 
was bound to abide by his purchase when 
every party was at perfect liberty to repu
diate it. Be insisted that in this suit the 
land of the infants could only be passed 
from them by a sale, and to such a sale he 
had no objection; but he positively objected 
to be bound where no other person con
cerned was bound. And he asked that the 
sale made in the other suit might be de
clared null and void. 

The bill and proceedings in this Buit seem 
to have been in strict conformity to the 
statute in relation to the sale of infants' 
lands, if the application to confirm the sale 
already made was proper. 

In January 1853 another bill was filed in 
the same court by Thomas M. Powers, a 
creditor of John Daniel, in behalf of him
self and of all the other creditors, in which 
he sought to enforce the sale of the land to 
Leitch. To this bill Leitch set up the same 
objections to the"alidity and confirmation 
of the sale as in the previous suit by the 
guardian, and in his petition. 

On the 9th of March 1853 the three causes 

came on to be heard together, the first 
upon the papers formerly read and the peti
tion of Leitch, when the court held that 
Mary Ann Daniel, the plaintiff in the first 

suit, had no right to institute that 
204 suit, and that neither the ·infant 

heirs or any guardian that might be 
appointed for them were bound by the de
cree rendered therein; and that Leitch 
could not have obtained a good title ~to the 
land purchased by him under that decree. 
And as he could not have obtained a' good 
title under that decree, he was entitled to 
be discharged from his purchase, notwith
standing the now guardians of the infants, 
and the creditors of John Daniel, at the 
time of the hearing of the causes, expressed 
their willingness to ratify the sale as set 
forth in the bills in the second and third of 
said causes. And the court further held 
that as the debt due to the college was a 
primary charge upon the land, and that 
debt had been paid out of the money re
ceived from Leitch, he was entitled to be 
substituted to the rights of the creditor, 
and to have the land sold to reimburse him; 
and commissioners were appointed to elr
amine and report what part of said land 
would be sufficient to discharge said debt, 
and could be sold with least inconvenience 
to the heirs and widow of John Daniel; and 
whether the land could be sold most advan
tageously altogether or in parcels. And it 
was decreed that Page should pay to Leitch 
the sum of one thousand and forty-one dol
lars and one cent, paid to him under the 
former decree by the commissioners, with 
interest from the date of its receipt; and 
that the decree directing the commissioners 
to collect the balance remaining unpaid on 
Leitch's third bond be set aside, and that 
they should return the bond to the clerk of 
the court. 

In the third cause the court decreed ac
counts of the debts due from the estate of 
John Daniel, and that the administrator 
settle his accounts before a commissioner 
of the court. And the same commissioner 
was directed to report the gross value of the 
whole tract of land.. and separately the 
value of the part lying on the east and west 

of Willis' river, as also the annual 
205 values of ·the whole and the separate 

parts; and also the personal assets 
remaining in the hands of the administra
tor, and their vahle. 

The report of the commissioner showed 
that after charging the administrator with 
the sum of one thousand and forty-one dol
lars and one cent, received as before stated, 
he was in advance to the estate on the 1st 
of July 1853, four hundred and forty-eight 
dollars and seventy-six cents. That he had 
paid debts binding the heirs, eleven thou
sand five hundred and twenty-four dollars 
and forty-one cents; debts by simple con
tract, two thousand and twelve dollars and 
two cents. That the whole tract of land 
was of the value of twelve thousand five 
hundred and twelve dollars; the land on the 
east side of Willis' river was of the value 
of sill: thousand two hundred and forty-five 
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dollars, and that on the west of the river, 
of six thousand five hundred and seventy
six dollars and fifty cents; the annual value 
of the whole was four hundred and fifty 
dollars; that on the east of the river was 
two hundred and fifty dollaTs, and that on 
the west was one hundred and fifty dollars; 
and the rents due from Leitch, five hundred 
dollars. The personal assets in the hands 
of the administrator consisting, except as 
to five hundred dollars, wholly of slaves, 
were valued at thirteen thousand five hun
dred dollars; the debts still due binding the 
heirs amounted to fourteen thousand six 
hnndred and sixty-two dollars and seventy
two cents, and by simple contract, to four 
thousand seven hundred and ten dollars and 
thirty-two cents. There were other liabil
ities reported, amounting to two thousand 
one hundred and sixty-three dollars and 
thirty-three cents; thus making the whole 
assets, real and personal, twenty-six thou
sand five hundred and twelve dollars; and 
the whole debts, twenty-one thousand five 
hundred and thirty-six dollars and thirty-
three cents. • 

On the 8th of August 1853 the 
206 causes came on *again to be heard, 

when the court confirmed the report 
to which there was no exception; and it 
appearing that the payment of the debts 
would exhaust the whole personal estate 
aud would require for their payment the sale 
of the greater portion of the real estate of 
John Daniel; and the court being of opin
ion that it was clearly shown, independent 
of the admissions in the answer, that the 
interest of the infants would be promoted 
and that the rights of no person would be 
violated by a sale of the real estate, and by 
investing the proceeds of sale, so far as 
the same might not be required in aid of 
the personalty, for the payment of debts, 
in the slaves left by the said John Daniel, 
it was decreed that Archibald C. Page, who 
was appointed a commissioner for the 
purpose, should sell the land lying east of 
Willis' river at public auction upon a credit 
of one and two years; and that he should 
sell the land on the west side of the river 
either at public or private sale altogether 
or in parcels, upon the like credit, &:c. 
From the decrees of the 9th of March and 
8th of August 1853, the widow and infant 
children of John Daniel applied to this court 
for an appeal, which was allowed. 

The Attorney General and Patton, for 
the appellants. 

Morson and Robinson, for the appellee. 

MONCURE, J. The tract of land called 
Broomfield, and not the personal estate of 
John Daniel, was the primary fund for the 
payment of the debt of five thousand dol
lars due to the president and masters or 
professors of William and Mary college, and 
secured by deed of trust on the land. When 
land is sold subject to a mortgage as part of 
the consideration money, the grantee, as 
between himself and the grantor, is bound 
to pay, and is liable to an action on the 
part of the grantor for breach of con-

2fY1 tract in not paying the *debt; but 
the grantee does not become person

ally liable to the mortgagee without some 
promise made to him; and even a promise 
made to him, does not always change the 
primary liability from the mortgaged land 
to the personal estate of the grantee. It 
must be made with intention to have that 
effect. For the authorities on this subject, 
see 1 Leading Cases in Equity 415-440, 65 
Law Libr. 432-456. Though the land in 
question was conveyed by the devisees of 
Judge Daniel to John Daniel, with cove
nant of general warranty, it was in effect 
com-eyed subject to the incumbrance of the 
deed of trust; the deb$ secured by which 
was part of the consideration money. The 
latter undertook with the former, and was 
bound to them, to discharge the incum
brance; but he had no communication, and 
made no contract for that purpose with the 
creditor. 

At the death of John Daniel, his widow 
the appellant Mary Ann Daniel, had a right 
of dower in the said tract of land subject to 
the said deed of trust; in other words, in 
equity of redemption. Heth v. Cocke &: 
wife, 1 Rand. 344. The land being the 
primary fund for the payment of the debt 
secured by the deed of trust, she had no 
right to have it paid out of the personal 
estate, even if that had not been, as it was, 
required for the payment of his other debts, 
to which it was wholly inadequate. She 
had a clear right to redeem the land and 
disengage it from the incumbrance, in order 
to make her own cliam beneficial or avail
able. 2 Story's Eq. Jur. I 1023. She was 
entitled to go into a court of equity to have 
the land sold, the incumbrance discharged, 
and her right of dower in the surplus 
secured to her. The creditor was unwilling 
to wait longer for the debt, and a sale of 
the land for its payment was necessary. 
The trustee in the deed might have sold it 

without any decree for the purpose. 
208 He might have sold the *whole tract, 

as the deed provided for a sale of the 
whole; and in that case the surplus would 
have been subject to the rights of the widow 
and heirs to be adjusted and secured by the 
decree of a court of equity. The trustee 
was in declining health, and probably was 
not able to execute the trust. He died 
pending the suit, and shortly after it was 
brought. The creditor might have come 
into a court of equity in consequence of the 
death of the trustee or his inability to act, 
and had the land sold, the debt paid, and 
the surplus disposed of, as before men
tioned, under a decree of the court. Or the 
widow and heirs or any or either of them 
might have brought a suit for the same 
purpose. It was not material by which of 
these parties the suit was brought, so that 
it was brought for that purpose, and the 
necessary parties were made. 

The suit brought by the appellant Mary 
Ann Daniel ,vas substantially, I think, a 
suit of that kind. Her bill set forth all the 
necessary facts, and made all proper parties. 
She expressed her fears, from information 
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received, that the president and masters or 
professors of William and Mary college were 
unwilling longer to continue the loan, 
which under the deed they had a right to 
recall at their pleasure. And she prayed, 
in effect, that if they were unwilling to do 
so, the land should be sold with a clear title 
to the purchaser, and out of the proceeds of 
sale, after paying the expenses thereof, the 
debt of five thousand dollars with any in
terest which might be then due thereon 
should be paid,and that the surplus should be 
invested in the purchase of such of the slaves 
of her husband (some of whom were repre
sented as of peculiar value) as would likely 
be most profitable to her and her children, 
to be held by them subject to the laws of 
descent which are applicable to real estate. 

If this had been the whole frame of 
209 the bill, there could ha ve been no *ob-

jection to it in form or substance. I 
see no impropriety in the prayer that the 
residue of the proceeds of sale of the land 
after paying off the incumbrance should be 
invested in the purchase of slaves to be 
held as real estate. Though the court could 
not have converted land into slaves in such 
a suit merely because the interest of the 
widow and heirs required it; vet having 
properly converted the land into money for 
the purpose of discharging the incum
brance, it might properly invest the surplus 
in any subject which the interest of the 
widow and heirs might require, provided 
the subject retained the character of realty. 
At all events, it could not be contended that 
a prayer for such an investment would in
validate the sale of the land. 

But the bill prays for other and alterna
tive relief, which it is supposed rendered 
the sale null and void. It prays for a sale 
of the land subject to the incumbrance, if 
the president and masters or profeBSors of 
William and Mary college and the executor 
of Judge Daniel were willing to continue the 
loan. There would seem to be little sub
stantial difference between a sale of the 
land and payment of the debt out of the 
proceeds, and a sale of the land subject to 
the payment of the debt. In either case 
the amount of the debt would, in effect, be 
a part of the price of the lapd. In the one 
case, it would be paid immediately; in the 
other, it would be assumed by the purchaser 
and paid by him afterwards. The chief 
difference would seem to consist in the ac
commodation which the latter mode would 
afford to the purchaser, and the enhance
ment of the sale which it would probably 
occasion. In either mode, the widow and 
heirs would realize the value of the equity 
of redemption, to be disposed of for their 
benefit and according to their respective 

rights. But let it be conceded that in 
210 this *suit there could properly have 

been no sale of the land subject to 
the incumbrance; and that the prayer for 
such a sale was an improper prayer. Would 
its insertion in the bill affect the sale? I 
think not. At most it would be mere sur
plusage, there being enough in the bill to 
sustain the propriety of the decree which 

was made. The president and masters or 
professora of William and Mary college and 
the executor of Judge Daniel were unwill
ing to continue the loan. This rendered the 
prayer for a sale of the land subject to the 
incumbrance ineffectual; and made it nec
essary to proceed on the alternative prayer 
for a sale of the land and payment of the 
incumbrance out of the proceeds. The de
cree was such a one as might well have 
been made if the bill had been properly 
framed, and had contained no sujlerftuous 
allegation or prayer. And the sale was 
made according to the decree. It is the 
business of a purchaser at a judicial sale to 
see that all the persons who are neceBSary to 
convey the title are before the -court. and 
that the sale is made according to the decree. 
But he "will not be aifected by error in the 
decree, such as not giving an infant a day 
to show cause, in cases in which a day 
ought to be given; or decreeing a sale of 
lands to satisfy judgment debts without an 
account of personal estate." 2 Daniel's 
Ch. Pro 1456; Bennett V. Hamill. 2 Sch. &: 
Lef. 566; Lloyd v. Johnes, 9 Ves. R. 37. 
A fortiori he will not be affected by any 
imperfection in the frame of the bill, if it 
contain sufficient matter to show the prop
priety of the decree. No more of the estate 
was sold in this case than was pI;Oper for 
the purpose of paying off the incumbrance: 
And that portion of it was sold which the 
convenience of the owner required. This 
is shown by the fact. that after the sale 
was set aside the Circuit court decreed a 
resale of the very same portion for the 

furpose of refunding to the purchaser 
211 the amount of the incumbrance which 

had been discharged out of the pur
chase money' paid by him. But if more of 
the estate had been sold than was necessary 
to discharge the incumbrance, the purchaser 
could make no objection to it, "the decree 
being a sufficient security to him, as it can
not appear but that it was right to sell the 
whole." 1 Sugd. on Vend. 68. (In fact, 
the deed of trust in this case provided for 
a sale of the whole.) Nor is he answerable 
for any disposition which the court may 
make of the purchase money. Brown v. 
Wallace, 4 Gill &: John. 479. Nor for any 
error which the court may afterwards com
mit ip decreeing a sale of the residue of the 
land. According to these views there was 
no defect in the title of the purchaser under 
the decree in this case. 

But if there had been such defect I am of 
opinion that it was not incurable; and that 
it might, and ought to have been cured by 
a decree of confirmation in one or both of 
the other suits which were brought for that 
purpose. The highest bidder at a jUdicial 
sale is not considered as the purchaser until 
the report of sale is confirmed. Until then, 
according to the English practice, he haa 
no right to resell at a profit, except for the 
benefit of the owner of the estate. He ia 
not liable to any loBS by fire or otherwise, 
which may happen to the estate. Nor is he 
entitled to the benefit of any material ap
preciation of the estate by the accidental 
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falling in of lives or by other means. 
Heywood v. Covington's heirs, 4 Leigh 
373; Taylor v. Cooper, 10 Leigh 317. As 
the chief aim of the court is to obtain as 
~at a price for the estate as possible, it is 
in the habit, under certain regulations, of 
opening the biddings. 1 SUJd. on Vend. 
114. It is unnecessary to enquire how far the 
English practice in these respects has been 
departed from in Virginia. Our courts cer-

tainly exercise a larle discretion in 
212 refusing to confirm a report of sale, 

and in ordering a resale of property 
sold under a decree. They will not confirm 
a report of sale and compel a purchaser to 
complete his purchase when there is any 
defect of title of which he had no knowl
edge when' the sale was made. Nor will 
they confirm it when the directions of the 
decree in regard to the sale have not been 
pursued, if either party object to such con
finnation. Accordingly, in Talley &c. v. 
Starke's adm'r, 6 Gratt. 339, in which the 
land was not sold on the premises as directed 
by the decree, and the confirmation of the 
report was opposed by two of the purchasers 
on that ground; this court, for that and 
other reasons, reversed the decree of con
firmation; Aying that inasmuch as the 
purchasers could not have enforced t.heir 
contracts, if resisted by the parties in the 
cause, they ought not to be compelled to 
perfect them. If therefore there was any 
defect in the title which the purchaser could 
acquire under the decree in this case, the 
court on his motion would have refused to 
confirm the report of sale, and discharged 
him from his purchase. 

Butafter confirmation of a report of sale, 
without any objection on the part of the 
purchaser, his rights and obligations are 
very diiFerent. His inchoate contract is 
then perfected, and the court has a right to 
compel him to complete his purchase. He 
baa still a right, according to the English 
practice, to have an order to enquire whether 
a good title can be mal1e to him. But he may 
waive that enquiry; and if he pay the pur
chase money and enter into possession of the 
property, he will generally be considered as 
baYing wai ved the enquiry and accepted the 
title. 1 Sugd. on Vend. 73. In Virginia it 
would seem that the proper time for making 
objections to the title, and for having an 
enquiry, if one is desired, is before 
the confirmation of the report. Threl-

kelds v. Campbell, 2 Gratt. 198; 
213 *Young's adm'r v. McClung, 9 Gratt. 

336. There are certainly some defects 
to which objection may be made by a pur
chaser even after confirmation, here as well 
as in England: such. for example, as a de
fect arising from a want of jurisdiction. or 
want of parties, which would prevent a 
purchaser from getting the title intended 
to be sold and conveyed to him. But 
there is this difference between such an 
objection made before and after confirma
tion; that in the former case, if the objec
tion be well founded, the purchaser will be 
discharged peremptorily; whereas. in the 

. latter, he will be diacharged only if the de-

fect be incurable, or be not cured in a rea
sonable time. A complete contract having, 
in the latter case, been made between the 
court and the purchaser, the court has 'the 
same right which any other vendor has to 
cure defects and perfect the title, provided 
it be done in a reasonable time, so as to 
occasion no injury to the purchaser. On a 
reference as to title in a suit for specific 
performance the enquiry generally is, 
Whether the vendor can, not whether he 
could make a title at the time of entering 
into the agreement? If a good title can be 
shown at any time before the master's re
port, and even after the report, if the vend
or can satisfy the court that he can make 
a good title by clearing up the objections 
reported by the master, the court will gen
erally make a decree in his favor. See 2 
Daniel's Ch. Pro 1195, and notes; Seton ". 
Slade, 3 Leadinlf Cases in Equity 392. 72 
Law Libr. 14. 'Where (says Lord Eldon) 
the master's report is that the vendor get
ting in a term or getting administration, &c. 
will have a title, the court will put him un
der terms to procure that speedily." Coffin 
v. Cooper, 14 Ves. R. 205. In which case it 
was held that the purchaser could not insist 
on being discharged from the contract, the 

vendor having procured a good title by 
214 means of an act of parliament, *al-

though upwards of a month after the 
master's report. It is true that in a case 
where there was error in the decree under 
which the estate was sold the purchaser waa 
discharged, upon motion, from his purchase, 
although the parties were proceeding to 
rectify it: Lord Eldon, who decided the 
case, saying that he would not extend the 
rule which the court had adopted, of com
pelling a purchaser to take the estate when 
a title is not made till after the contract, to 
any case to which it had not already been 
applied. Lechmere v. Braaier, 2 Jac. a: 
Walk. '287. I have no doubt of the correct
ness of the decision of that case, in which 
it seema a good title could not have been 
made until an infant heir became of age. 
But I cannot see why the same rule which 
applies to ordinary cases, should not apply 
to a }udicial sale in this respect. The court 
conslders itself to have greater power over 
the contract of aale when it is made under a 
decree, than when it is made between party 
and party. 2 Daniel's Ch. Pr. 1465. And 
it may therefore exercise at least as much 
discretion in affording parties an opportu
nity of perfecting the title in the former as 
in the latter case. In the subsequent case 
of Chamberlain v. Lee, 10 Sim. R. 444, 16 
Eng. Ch. R. 445, the case of Lechmere V. 
Brasier was not considered as making a 
judicial sale an exception to the general 
rule; but it being discovered after the sale 
of an esta"te under a decree, and after the 
confirmation of the report. of sale, tha~ a 
small portion of the estate was the property 
of another person, the court would not dis
charge the purchaser from his contract, 
without giving the "endor an opportunity 
of acquiring a title to that portion. In the 
case of Crawle v. Meem, 8 Gratt. 496, land 
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in which infants were interested was sold 
under a decree prematurely made, and the 

report of sale was confirmed: it was 
215 held that although *it was competent 

for the court, the proceedings being 
interlocutory, to set them aside in the fur
ther progress of the cause, upon its appear
ing that they were prejudicial to the 
interests of the infants; yet, on the other 
hand, it appearing to be beneficial to them, 
there could be no good reason for disturb
ing them in behalf of any other party. 
This court was of opinion that the sale 
should be established or set aside, accord
ing as the Circuit court should consider it 
to be advantageous to the infant heirs. I 
can see little or no difference, in principle, 
between that case and this. There, as 
here, infants were interested in the:land 
decreed to be sold, and the report of sale 
was confirmed before any objection was 
made by the purchaser. There, as here, the 
purchaser contended that he was not bound 
because the infants were not bound. But 
the court in that case held, as I think it 
ought in this, that as the ground of objec
tion to the title might be'removed by a 
further decree of the court, the sale should 
be established and the purchaser compelled 
to complete his purchase if the interest of 
the infants requued it. 

Whatever defect or irregularity there may 
have been in the proceedings in this case, 
it is not pretended that there was any fraud 
or unfairness on the part of those by whom 
or for whose benefit they were conducted. 
They bona fide believed that the proceed
ings were all right and, legal, and that a 
good title could and would be conveyed to 
the purchaser. This gives them a strong 
claim on the consideration of the court in 
the exercise of its discretion to compel the 
purchaser to complete his purchase. On the 
other hand, the purchaser, while it cannot 
be said that he has been guilty of any bad 
faith or unfairness, has certainly no just 
claim on the court to interpose in his favor 

and discharge him from his purchase. 
216 He did not file his "petition until 

after the sale had been confirmed, the 
possession of the land delivered to him, the 
greater t\art of the purchase money paid by 
him, the amount so paid applied to the dis
charge of the incumbrance, and otherwise 
according to the direction of the court, and 
the land released from the lien of the deed 
of trust; nor until nine months after the 
sale. The excuse assigned in his petition 
for not filing it sooner, was that he had no 
knowledge of the proceedings in the cause 
until within a few days past. Though he 
admits that when he saw the advertisement 
of the sale in the newspapers and spoke of 
becoming a bidder, he heard it suggested 
that the proceedings had in th& case were 
perhaps not exactly regular, but says the 
suggestion made no impression on his 
mind, and supposing that all things had 
been rightly done in the cause, he attended 
the sale and became a bidder. Notwith
standing the admonition he had thus early 
received, he took no step, either before or 

after the sale, until a few days before the 
filing of his petition, to inform himself of 
the correctness of the proceedings, or to 
obtain the advice of counsel in regard to 
the title; but chose to rely on a conversa
tion, which he says he sought and had be
fore he paid one cent of the money, with 
one of the commissioners, who was the 
lawyer that conducted all the proceedings; 
and who, he says, in tltat conversation as
sured him that all things had been rightly 
done in the suit, and that a good title would 
therein be made to him. This assurance 
being fairly given, it is not perceived in 
what manner it can help the purchaser. 
Under these circumstances, he had no right 
to demand an absolute discharge from his 
purchase, even if the title was defective; 
but the utmost extent of the belief to which 
he was entitled was to be discharged if the 
defect could not, or in a reasonable time 

should not, be cured. The defect, if 
217 any, ·was curable; and in a reason-

able time could have been cured, by a 
decree in one or both of the suits brought 
for that purpose, as soon as convenient after 
the petition was filed. There was no un
necessary delay in the prosecution of those 
suits, which was not occasioned by the pe
titioner himself. He was the only reluctant 
party; against him alone the suits had to 
be regularly matured. All the other par
ties were anxious to confirm the sale. And 
at the first term after a guardian was ap
pointed to the infants, his suit might have 
been matured, and a decree of confirmatit)n 
made therein: Even as it was, both suits 
were soon matured for a decree, and on the 
9th of March 1853 all three of the causes 
came on to be heard together, when the 
purchaser was discharged from his purchase. 
Instead of that, the court should have con
firmed the sale, and held him to his pur
chase. For it then clearly appeared from 
the proceedings in each and all of the suits, 
that the interest of all parties concerned 
required a confirmation of the sale, except 
perhaps the purchaser, who certainly had 
no right to complain of it. In a suit 
brollght by a guardian for the sale of the 
real estate of his ward, under chap. 128 
of the Code, p. 535, the court may confirm 
a sale already made, if the interest of the 
ward require it. Garland v. Loving, 1 
Rand. 396. In that case it was held to be 
competent for the court to confirm a sale 
already made, provided the purchaser was 
willing to abide thereby. And it was 
argued by the counsel for the appellee in 
this case, that the court cannot confirm 
such a sale without the consent of the pur
chaser. Even if such consent be necessary 
in ordinary cases, (as to which I express no 
opinion,) it certainly cannot be in this case. 
All that the purchaser here can require is a 
good title; and he cannot prevent the court 
from giving it to him by withholding 

his consent to a decree of confirma-
218 tion. *See also Hughes &: wife v. 

.Johnston, 12 Gratt. 479. 
I am therefore of opinion, that so much of 

the decree appealed from as discharged the 
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appellee from his purchase, and directed the 
purchase money paid by him, or any part of 
it, to be refunded, and the land purchased 
by him to be resold,is erroneous, and ought 
to be reversed; that the sale made to him 
ought to be established and confirmed, and 
he compelled to complete bis purchase; and 
that the cause should be remanded, to be 
further proceeded in according to the prin
ciples before expressed. 

LEE and SAMUELS, Js., concurred in 
the opinion of Moncure, J. 

Decree reversed. 

219 -Hepburn" al •. y. Dundas"aI •. 

(Absent. ALLEN. P.) 

Januarl' Term. 18118, Richmond. 

I. ~ .. 0' Slava--<:oadltloa-~at of 
CertaIa.5a .. -e:.eat Bar.-A deed of emancipation 
sets the slave free upon the payment of a certain 
sum. and the interest thereon. and provides that 
a receipt In full for tbe payment shall be taken as 
complete testimonY of such dlscharll'e. The pal" 
ment of the money may be inferred from circum
stances: and it is not essential to produce ·the 
receipt. 

2. Slavea-BaIlUlcl.,.ted-HeIn o'.*-There are three 
neeroes, chUdren of the same mother. born slaves. 
and the mother and children are afterwards 
emancipated. One of the three dies. havinll' ac
quired real estate. intestate and without children. 
TIle mother is dead. The other two take the estate 
as heirs of the deceased sister. 

3. EJect-t-laterut Allowed oa Proflts-Bffect
!tatate. t-Prior to the act. Oode. ch. 117. 114. p. 878. 
luterest could not be allowed· by a jury in An 
ejectment upon the profits: aud the jUry havinll' 
allowed such interest it is mere surplusqe. aud 
the Judll'ment wiU be for the principal sum and 
interest from the date of the verdict.; 

OSInes-B~-Helnof.-In Blalrv. Adams. 
!III Fed. Rep ... it is said: "Uuder the statute of 
Vlra1ula. which provides that. 'bastards al!!lO shall 
be capable of inheritinll' or of trausmittlnll' iuherit
ance. on the part of their mother. In like manner 
as if thel' had beeu lawfulll' bell'Otten of such 
mother.' the conrts of that state have uniformly 80 

held as to confer npon the bastard the capacit)' to 
IDberitestates. real and personal. from the mother 
aDd any of bel' kindred. lineal and collateral. and 
transmit to the motber and such kindred in like 
manner as if he had been lawfully bell'otten of the 
mother. He is thus a1ven a mother. uterine brothers 
and Blsters. and other kindred on the part of the 
mother. but quoad the father he is rell'arded as 
_i .uUiw}lllu. Garland v. HarriROn. 8 Leill'b 888 
It Nfl.: Hep6"rA e. Dur6dlH. 18 (Jral.t. illS: Bennett v. 
Toler. 15 Gratt. 588. " 

But the court in the above case distinll'uished the 
principal case and held that under the Texasstatnte 
a bastard did not tranRmlt bis estate throulI'h bis 
deceased mother to her survivinll' brothers and 
mters. 
'~atereat-Statute&-Tbe principal case 

Is dted in Lewis v. Arnold. 13 Gratt. 4411. 
Wade. ch. 117. 114. p. tmI. "The jury in anl' action 

fOllDded on coutract. may allow interest on the 

This was an action of ejectment in the 
Circuit court of Alexandria county, insti
tuted in April 1848, by the lessee of Moses 
Hepburn and Arthur Waring and Julianna 
his wife, persons of color, against James 
H. Dundas and others claiming as heirs at 
law of William Hepburn deceased, to recover 
a tenement in the city of Alexandria. The 

ulaintiffs Moses and Julianna 
220 ~claimed as the brother and sister 

of Letty, a woman of color, and as 
such her heirs at law, to whom the property 
was devised by William Hepburn. The 
facts are stated by Judge Samuels in his 
opinion. The defendllnts demurred to the 
evidence; and the court below rendered a 
judgment upon the demurrer in favor of the 
defendants. And thereupon the plaintiffs 
applied to this court for a supersedeas, which 
was allowed. . 

The case was elaborately argued by Well
ford and Morson, for tbe appellants, and 
H. Winter Davis, for the appellees. 

SAMUELS, J. This is an action of eject
ment, brought before the Code of 1849 was 
enacted. It is therefore incumbent on the 
plaintiff to sustain his action by proving a 
right of entry in his lessors at the time the 
action was brought. The only evidence 
offered on the trial was that of the plain
tiff; and to tbis the defendant demurred. 
We must; therefore, regard as fact every 
thing which ·was directly proved by the tes
timony, or which the JUry might have 
fairly inferred from it. 

It must, tberefore, be taken as true, that 
the property sued for by the plaintiff and 
that held by the defendants is tbe same 
property. That William Hepburn had title 
in fee to the premises, and that he held 
possession, claiming such title from tbe 
year 1796. at least, until his death in the 
year 1817. That by his will he devised 
the same to Letty, sometimes called Letitia 
Hepburn, a woman of color, and a bastard. 
Tbat Letty, by her guardian, or by her 
busband, had possession of the property 
from Hepburn's death until her own death 
in 1823 or 1824, 'after having bad living 
issue, which died in her lifetime. That 

Letty's mother being dead, Moses and 
221 Julianna, lessors of the ·plaintiff, 

are the bastard brotber and sister of 
Letty, and the only surviving issue of 
Letty's mother. That Grymes, the hus
band of Letty, held the property as tenant 
by the curtesy until his death in 1834. Tbe 
question of capacity in Letty, Moses and 
JuHanna respectively, to take or transmit 

princIpal due. or any part thereof. and fix the period 
at which such Interestshall commence. And In any 
action for a canse arlsJnll' hereafter. whether from 
contract or from tort. the jury may allow Interest 
on the sum found by the verdict. or any part thereof. 
and fix the period at which the said Interest shall 
commence. If a verdict be rendered hereafter 
whIch does not allow interest. the sum tbereby 
foun.!. shall bear Interest from Its date. whether the 
canse of action arose heretofore. or shall arise here
after. and Judwment shall be entered accordlnll'ly." 
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the inheritance, turns upon the same facts. 
It appears that they were the children of 
Esther, a slave, the property of William 
Hepburn, and were thus born aIaves. That 
Hepburn, on the 1st of February 1816, con
veyed Esther and her said children to Han
nah Jackson, a woman of color, the sister 
of Esther; (a question is made, to be con
sidered hereafter, whether Hannah Jackson 
had capacity to acquire title to these slaves, 
or to emancipate them.) That Hannah Jack
son executed a deed of emancipation, dated 
February 12, 1816, in due form of law, 
whereby she se.t free Esther and her chil
dren, if she had capacity in law to acquire 
and manumit slaves. In regard to thill 
question of capacity, it appears that Han
nah Jackson had been the sla\"e of one John 
Harper. That Harper, on the 23d of Oc
tober 1810, in consideration of one hundred 
and ninety-six dollars, sold and by deed 
conveyed Hannah to one William Goddard 
for the term of ten years, and no more; and 
at the end of that time, set her free; and 
also set" free any child or children of Han
nah, born during her servitude. This deed 
was executed in form to operate as a deed 
of prospective emancipation. On the 24th 
of October 1810, Goddard executed a deed of 
emancipation, setting' Hannah free when
ever payment of the said sum of one hun
dred and ninety-six dollars, and the interest 
thereon, should be made: and providing 
that the receipt in full for the payment 
should be taken and admitted as complete 
testimony of such discharge. These deeds 
were duly recorded December 241, 1811. It is 

shown by the evidence that Hannah 
222 Jackson acted as a free woman in *buy-

ing and holding property. The evi
dence is not clear as to the precise time at 
which she began 80 to act; but fro!l1 the 
fact that the deeds of emancipation from 
Harper and Goddard respectively, were 
withheld from the record from October 1810 
to December 1811, and then recorded, and 
that Hepburn, on the 1st February 1816, 
sold Esther and her children to Hannah, 
and that no question has been made by 
those interested to make one about the 
atatus of Hannah or of Esther and her 
children, it may be inferred that every 
thing was rightly done in regard to them on 
the 1st February 1816. There is no force, I 
conceive, in the objection that the payment 
of the hundred and ninety-six dollars and 
its interest could be proved only by God
dard's receipt. The deeds of emancipation 
and registry thereof, and the fact Of pay
ment, completed the manumission; and the 
payment is sufficiently shown by the circum
stances above stated, which occurred soon 
after the date of Goddtord's deed. The pro
vision in regard to the receipt was intended 
for the benefit of the freed woman; to give 
it a weight and force beyond that usually 
gi ven to a mere recei pt; to make it complete 
testimony. I am of opinion that Hannah 
Jackson was a free woman on the 1st of 
February 1816; that Hepburn's conveyance 
of that date passed to her his title to Esther 
and her children; and that her deed of the 

12th February 1816 was effectual to emanci
pate them. 

Holding then that I.etty had capacity to 
take and transmit the inheritance by de
scent, that Moses and Julianna were of 
capacity to take the rnheritance if the law 
cast it upon them, the bastard brother and 
sister of I.etty, the question is presented 
whether the law of descents did so cast the 
inheritance? 

If the estate in controversy had been 
within the jurisdiction of Virginia, and 
subject to her laws at the time of 

I.etty's death, there would have been 
223 no *reason to doubt the right of Moses 

and Julianna, the bastard brother and 
sister, to succeed to her estate. The statute 
of October 1785, 12 Hen. Stat. p. 138, pre
scribes the course for descents of real estate. 
Section 16 enacts that" bastards also shall 
be capable of inheriting or transmitting 
inheritance on the part of their mother in 
like manner as if they had been lawfully 
begotten of such mother." The atatute of 
October 1785 has been repeatedly re-enacted 
in Virginia with some modifications; the 
clause above cited, however, has always 
been re-enacted without change, and is now 
the la.w of Virginia. 1 Rev. Code of 1819. 
p. 357, '18; p. 523, , 5. This court long 
since decided under this statute, that bas
tarda might transmit inheritance collater
ally on the part of the mother. Garland v. 
Harrison, 8 I.l!igh 368. This construction 
of the statute may now be regarded aa the 
settled law of Virginia. It ia said, how
ever, and said truly, that at the time of 
Letty's death this property was beyond the 
jurisdiction of the state of Virginia, and 
that the law of that part of the district of 
Columbia in which it lay regulated the 
descent. Conceding this, it becomes nec
essary to ascertain what was the law in 
that locality. The congreaa of the United 
States was the legislature for the district 
of Columbia, having authority and charged 
with the duty to provide lawa therein. It 
was accordingly enacted by the statute 
February rT, 1801, 2 Statutes at I.arge, p. 
-,I, "that the laws of the state of Vir
ginia, as they now exist, shall be and con
tinue in force in that part of the district of 
Columbia which was ceded by the said 
state to the United States, and by them 
accepted for the permanent seat of govern
ment," &c. The atatute of October 1785, aa 
modified and re-enacted by the act of Decem
ber 8, 1792, thus became the law of that 
part of the district of Columbia which is 

now the county of Alexandria, and 
224 which includes *the property in con-

troversy. Section 180fthe act of 1792 
is the same as section 16 of the act of 1785 
in regard to deacents to or from bastards. 
Thus it is shown that the cl'ase of Garland 
v. Harrison, above cited, should rule this 
case, unless something is made to appear 
requiring a different ruling. 

It is said that the Supreme court, in 
Stevenson's heirs v. Sullivant,S Wheat. R. 
207. placed a different construction upon 
this clause of the statute of descents, hold-
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ing that it prescribed transmission of in- bastards are not permitted. The reference 
heritance lineally but not collaterally on to the Virginia law was by way of .argu
the part of the mother of a bastard: that ment or illustration. There is no enact
the Supreme court at the time of this de- ment by congress, .nor any authoritative 
scent cast was the cout of the highest au- esposition of the law of descents by the 
thority having jurisdiction over the locality Supreme court. to prevent the courts of Vir
in which the property was; and that the ginia for putting our own construction of 
decisions of that court must have the same this clause of the statute of descents in 
conclusive eifp.ct in settling the law within Alesandria whilst under the jurisdic
their local jurisdiction that the decisions of tion of the general government. In 
this court have in settling the law of Vir- 226 ·Virginia a Ring~e decision of this 
ginia. It must be conceded that all rights court on a question in the law of 
of property iu Alesandria county, vested property long acquiesced in, or successive 
according to law whilst that territory was uniform decisions on such question, are 
under the jurisdiction of the United States regarded as settling the law; as establish
government, must be respected. This is ing a canon of property. So after a con
required as well by natural justice as by struction has been put upon a statute, if 
the terms of the acts of congress and of the the legislature re-enact such statute, the 
general assembly retroceding that territory construction is regarded as having received, 
to Virginia. We should give to any adju- in some sort. a legislative sanction; as 
dication by a court of competent jurisdic- having correctly espounded the meaning of 
tion therein the same binding force upon the law makers. The case of Garland v. 
the parties to a suit, which their laws at Harrison was long since decided, and has 
the time imparted to su~ adjudications. ne,-er since been drawn in question ulltil 
We should generally allow to decisions of now; and the law thereby espounded hali 
the Supreme court on questions of law aris- been re-enacted and a reference to the case 
iug in Alesandria county, whilst that tri- placed upon the statute book. Thus stabil
bunal was the local tribunal of the last ity has been imparted to the law as thereby 
resort tlterein, the same authoritative right declared, in all the forms in which it may 
in settling the law therein that we ascribe be done. Regarding the decision of the 
to decisions of this court in settling the court therein as now beyond question, I 
law of Virginia. In fine, conceding every may yet be permitted to add that it rests 
thing which can be claimed as giving oblig- upon a foundation so just, reasonable and 
atory force to decisions of the Supreme consistent with the letter and spirit of the 

court on questions of law arising in statute, that it should not be disturbed. I 
225 *Alexandna county. yet it is impossi- am therefore of opinion that Moses and 

ble to hold the decision in Stevenson's Julianna succeeded to the estate of Letty. 
heirs v. Sullivant, 5 Wheat. R. '1JY1, a deci- It remains to be considered whether the 
sion upon the law of Alesandria county. right of entry has been barred by the stat
Stevenson the intestate lived in Kentucky, ute of limitations. Up to the time of 
and died in 1796. The land descended lay Grymes' death in 1834, the possession was 
in the Nothwestern territory, now the state held by tenants paying rent to him as ten
of Ohio. The suit was brought in Ohio. ant by the curtesy; that is, it was held in 
The state of Virginia, on the first of privity with, and not adversely to, the title 
March 1784, by her deed of that date, ceded to which Moses and Julianna succeeded. 
her territory lying north and west of the However little I might be disposed, on the 
Ohio river to the United States; 11 Hen. evidence in the case, to regard the posses
Stat. 571; and from that time, by tne es- sion of the tenants after Grymes' death as 
press terms of the deed, her jurisdiction adverse to the lessors of the plaintiif, yet it 
ceased in that quarter. The statute of is not material to decide whether it was so 
October 1'185 was not enacted until more or not, because, even if adverse, it did not 
than a year after the cession, and thus at continue so long as to bar the right of 
no time was in force in the ceded territory. entry. 
On the 13th of July 1787 the congress of The plaintiff filed with his declaration a 
the United States passed an ordinance for statement claiming damages for rents and 
the government of the territory. This was profits up to March 10. 1848, with in
before the death of Stevenson the intestate. terest from the end of each year for 
By the second section uf that ordinance a 21fT the ·rent of such year. Whether the 
course of descents is prescribed, which ex- plaintiff, under the statute, Code, p. 
dudes bastards from collateral succession to 562, ,30, might have filed an additional 
an inheritance. From this it is plain that statement claiming further rents and profits 
neither the law of descents of Alesandria accruing after March 10;1848. and up to 
cunnty or of Virginia was involved in the the time of the trial, with such interest as 
case before the Supreme court; that court the law allows, is not material to enquire, 
obviously held that the law of Ohio gov- as no such additional rents and profits, 
emed the case; and as the law of Ohio was with interest, were claimed by the plain
supposed to be not more favorable to the tiff, or assessed bV the jury. The damages 
bastards than the law of Virginia, they claimed and allowed are for a tort, for the 
placed a construction of the law of Virginia trespass and ejectment alleged, prior to the 
as showing the law of Ohio. The court list of July 1850, when the Code of 1849 be
decided nothing more than this, that by came the law. The statute, ch. 177, ,14, 
the law of Ohio collateral descents amongst p. 673, permits a jury to give interest on 
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damages for tort arising after that law took 
effect; but leaves damages for tort thereto
fore committed as they formerly were; 
that is, bearing no interest. The usual and 
proper course for juries in cases of this 
kind has been to consider the amount of 
interest, and allow it as damages, but not 
as interest. Regarding the allowance of 
interest made by the jury in this case as 
mere surplusage, the case is left under the 
operation of the second clause of 114, which 
requires judgment to be given for interest 
for money recovered in all cases from the 
date of the verdict, if no other proper time 
be fixed. The judgment in this case must, 
therefore, be for interest on the damages 
assessed frOID the 18th May 1853, the date 
of the verdict. 

The other judges concurred in the opin
ion of Samuels, J. 

Judgment reversed. 

228 *McDaniel v. Baskervill. 

January Term, 18118, Richmond, 

(Absent, A.LuJ(, P.) 

.,.... of Trut--C ... lit Bar.-By deed of marrlalre 
setUement the feme conveys several slaves to D 
In trust, amonlr others, that If she should die In 
the lifetime of her husband, the trustee should 
deliver the property to her lelratees. Durlnlr the 
coverture D sold one of the slaves to B, and the 
wife by her next friend Illed a bill &!ralnst D and 
B to recover the said slave and for an account of 
prollts: and there was a decree for tbe slave and 
for an account. Pendlnlr the suit the wife died 
havlDlr made a will, by which she Irave all the 
trust property to her husband 11(. 1\( then Illed his 
bill aa-alnst B and the administrator of his Wife, 
In which he set out the proceedlnp In the pre· 
vlous suit, the death of his w,lfe, and her will: 
and he prayed that the suit milrht stand In his 
name in that condition to enable him to recover 
the slave sold to B, and that B should be compelled 
to deliver the alave to him: or If the slave could 
not be had. that B should be made to account for 
his value and alBa for his hires. B demurred to 
the bill. HELD: 
I, Ch_ry Pnctlce---ortclaal BDl.-1\( mllrht have 

broulrht a new and Independent suit In equity 
&!ralnst D and B and his wife's administrator for 
the purpose of recoverlnlr the said slave or his 
value, and so much of his hires as had not been 
paid to the wife in her lifetime. 

2. Sllllle-BIII of Revlew,*-But 1\( mllrht file a bill 
settiDir out the proceedlnp In the previous suit, 
and ask to have the benelltof said proceedlnp: 
and the prayer of the bill thoulrh Informal, Is 
substantially that prayer. 

:10 Sam_Partle&.t-That D the trustee Is a nec· 
essary party. 

*C ..... cery Pnu:tI~BIII of Revlew.-The principal 
case Is cited and approved In Reid v. Stuart, 20 W. 
Va .• 
tcb_ry PrIUltl~PartIes.-ln Simon v. Ellison, 

90 Va. 1&8. 17 S. E. Rep. 8118, It is said: "1\(r. Barton 
says in his Chancery Practice, voL I, sec .• : 'It Is a 
Ireneral rule In equity that all personslntereBted In 

In March 1850 Daniel W. McDaniel filed 
his bill in the Circuit court of Mecklenburg, 
in which he stated, that in the year 1843 a 
suit was instituted in the same court in the 
name of himself and his wife Diannah, the 
latter by her next friend, against Alexan
der Dortch and William Baskervill, the 
object of which was to recover of Dortch 
the hires of a negro boy named Asa, and to 

recover of Baskervill the boy Asa. 
229 and alloo his *hires for the time Bas-

kervill had him. That Diannah Mc
Daniel had, with his consent, previous to the 
marriage, executed a deed by which she 
conveyed to the said Dortch the negro Asa. 
a girl Chaina and other property, in trust 
for her exclusive use and benefit; and in 
said deed it was provided that Dortch 
should reconvey and deliver over all the 
property and the interest and profits thereof 
which miffht not have been paid over to hp.t'" 
order durmg the coverture, to the said 
Diannah, if she should survive the said 
Daniel McDaniel; and if she shoull1 die 
during the coverture, then that the said 
Dortch should deliver over the said property 
according to her will. But if she should die 
without having made a will, that he should 
deliver the property over' to her heirs. 
That the said bill charged the trustee with 
having received large sums of money for 
which he had not accounted; and that the 
sale of the boy Asa by Dortch to Baskervill 
was without authority and void. That the 
court in that case decided that the sale of 
the boy Asa was without authority, and that 
Baskervill had no title to the boy, but that 
he belonged to the said Diannah. and that a 
commissioner of the court was directed to 
settle the account of the trustee. 

The bill further stated that during the 
pendency of that suit Diannah McDaniel 
died, having first made her will, by which 
she bequeathed to the plaintiff her hus
band, the said boy Asa, the girl Chaina 
and her increase and all the other property 
she had. And it prayed tha~ the suit might 
stand in his name in that plight and con
dition to enable him to recover the said boy 
Asa. And it prayed that the court 'Would 
decree that Baskervill should deliver up the 
boy Asa to him, or if he could not be had, 
that then Baskervill should be made to ac
count to the plaintiff for the full value of 
him, and also for his hires. The only de-

the subject·matter of the bill, and which Is involved 
In and to be affected by the proceedlnp and result 
of tbe suit, shOUld be made. parties, however numer
ous they may be.' C1t1nlr numerous authorities, the 
decisions In this State are In an unbroken Uue: and 
upon plain prlnclples he whose rllrbts are to be 
affected by any proceedlnlr should be before the 
court, and have au opportunity to be heard. Other
wise he Is not bound by the decree. Clark v. LonK", 
4, Rand. 452: Richardson v. Davis and Wife, III GratL 
~: Armentrout's Ex'or v. Gibbons. lI5 Gratt. 375: 
Barton's Ch. Pro p. 1119, vol. I, see. 74,: Collins V. 

Lofftus &I Co., 10 Leilrh II: Commonwealth V. Ricks, 1 
Gratt. 4,18: .J(cDanf" fl. BIUi«n:UI, 18 QraU. 1IJ8: 
Story's Eq. PL IS llC17,B10; Fltzlrlbbon v. Barry, '18 Va. 
5: Stovall v. Border Granlre Bank, 18 Va. 188." 
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fendant made in this suit was Basker
vill. 

23/) ·Before the defen.dant appeared the 
plaintiff amended his bill, and after 

repeating what he had before said, he 
stated that the will of Diannah McDaniel 
had been accidentally destroyed by fire; 
but that its purport and contents had been 
set up and established as her true last will 
by the County court of Mecklenburg. And 
be exhibited with his bill a copy of the 
order of the County court establishing the 
will and stating its contents. The prayers 
of the bill are the same as in the fonner; 
and Baskenill and John F. Finch the sher
iff of Mecklenburg and as such the admin
istrator wi th the will annexed of Diannah 
McDaniel are made parties defendants. 

Baskervill appeared and demurred to the 
bill, on the grounds, first, that the plain
tiff's title to the boy Asa, if any he had, was 
acquired after the filing of the original bill, 
and had DO connection or dependence upon 
the title of Diannah McDaniel the plaintiff 
in the original bill. Second, that the 
plaintiff had a clear remedy at law, and a 
court of equity had no jurisdiction of the 
case. 

Beside the will of· Diannah McDaniel 
which gave all her property including tpe 
boy Asa, to the plaintiff, the deed of mar
riage settlement was filed, by which the 
property was settled to her separate use 
with the provision stated in the bill. 

The cause came on to be heard on the 
20th of September 1852, when the court sus
tained the demurrer and dismiued the bill 
with costs. Whereupon the plaintiff applied 
to this court for an appeal, which was al
lowed. 

Bouldin, for the appellant: 
This is not a bill of revivor, but an orig

inal bill in the nature of a supplemental bill. 
But if the bill sets out a ground of relief, 
the court will consider it just of such a 

nature as the case may require. And 
:!31 to ·show the liberality of the court 

as to pleadings in equity, I refer to 
Kyle v. Kyle, 1 Gratt. 516. That the in
terest of the plaintiff is so connected with 
the interest involved in the original bill as 
to entitle his plaintiff to file an original 
bill in the nature of a supplemental bill, 
see Story's Equ. Pl. 11346, 349, 350, and note 
to this last section; 3 Daniel's Ch. Pr. 1718 
to 1723. 

As to the jurisdiction, clearly the plain
tiff in the first suit was properly in equity. 
In that suit there was a decree for an ac
count and a decree affirming the title under 
which plaintiff here claims. Even if the 
plaintiff held the legal title, he is entitled, 
under the circumstances, to the aid of a 
court of equity to enforce his rights. But 
the legal title is in the trustee, whose duty 
it is to deliver over the property, and he 
refuses; then surely we may come into 
equity to compel him. The case is much 
stronger for the interposition of a court of 
equity and the privity of the titles more 
perfect than in the case of Robinson v. 

Day, 5 Gratt. 56, in which the bill was sus
tained and relief was given. 

In this case there are strong reasons whJ' 
the plaintiff should be allowed the benefit 
of the previous proceedings. The statute 
of limitations might bar the recovery of 
the profits if the plaintiff is put to com
mence au ,original proceeding, though in 
the first sui t there has been a decree for an 
account. 

Joynes, for the appellee: 
The court will find that it requires not 

only great liberality but some charity of 
construction to make anything out of this 
bill. The only thing stated is that the 
plaintiff is the owner of a slave in the pos
seuion of Baskervill, and asks that it may 

be delivered up to him. He claims 
232 nothing by virtue of the previous .pro

ceedings, and does not exhibit the 
papers. And states no difficulty in proceed
ing at law. 

The title set up in the bill is purely legal. 
The title of the trustee is commensurate 
with the trusts. If the purposes of the 
trust are exhausted with the life or cover
ture of the cestui que trust, the estate of 
the trustee then terminates, though an 
estate of inheritance is granted to him. 
Hill on Trustees 239. Dortch's estate, then, 
was only commensurate with the objects of 
the trust, and they continued only during 
coverture. If the party named in the will 
had been named in the deed, he would have 
taken a legal estate in remainder after the 
estate for life. So though not named in the 
deed, yet the power exercised in his fa\'or 
made him a remainderman in the deed, and 
gave him the legal title. Then where was 
the difficulty in suing at law. 

In order to show the nature of the claSB of 
bills into which the counsel on the other 
side would introduce this bill, the court is 
referred to the authorities cited by the 
counsel, and to Daniel's Ch. Pr. 1666. In 
a supplemental bill the old proceedings be
come a part of the new cause, and the 
papers are incorporated with it. These 
authorities imply that the plaintiff must 
have ground of his own on which to stand 
in court. He is not entitled to the benefit 
of what is done in the first cause. There 
may be a new defense; there must be other 
evidence; and even if there is a decree in 
the first cause, it can only be relied on as 
inducement, not as binding the rights of 
the parties. Then, in this case, the prayer 
for the benefit of the previous proceedings 
is improper; and the plaintiff is not entitled 
to the benefit of that suit. 

DANIEL, J., delivered the opinion of the 
court: 

It seems to the court, that as by the 
233 terms of the ·deed of marriage set-

tlement of the 9th of November 1831, 
it is made the duty of the trustee Dortch, 
in case of the death of Mrs. McDanieloccur
ring before that of the appellant, to pay and 
deliver over all of the property in said deed 
embraced, according to her last will and 
testament; and as by her last will and 

111 



13 GRATT. VIRGINIA REPORTS, ANNOTATBD. 284. 235. 288 
testament she has bequeathed to the appel
lant the negro man Asa and all the other 
property to which she was entitled, it was 
competent for the appellant, upon the state 
of facts alleged in his bill, to have brought 
a new and independent suit in equity for 
the purpose of recovering the said negro or 
his value, and so much of his hires as had not 
been received by Mrs. McDaniel in her life
time, making the appellee Baskervill, the 
trustee Dortch, and the legal representative 
of Mrs. McDaniel, all parties to his bill. 

It seems, however, further to the court, 
that as Mrs. McDaniel had in her lifetime 
instituted her suit in equity against the 
appellee and the said trustee, for the pur
pose of recovering said slave or his value, 
and of having a settlement of the account 
of trustee, it was not necessary for the ap
pellant, in order to obtain the relief sought 
by him, to bring a suit wholly independent 
of the suit so commenced by Mrs. McDan
iel; but that it was competent for him, in 
a bill setting forth his case and the pre
vious proceedings had at the instance of 
Mrs. McDaniel, to ask to have the benefit 
of said proceedings. 

And it seems further to the court, that 
the prayer in the bill of the appellant. in 
respect to the proceedings had in Mrs. Mc
Daniel's "uit, though informal, is still a 
substantial prayer to be allowed to have the 
benefit of said proceedings. 

The court is therefore of opinion, that 
the appellant has in his bill and amendment 
thereto stated a case entitling him to 

the aid of a court of equity, and that 
234 ·the decree of the Circuit court sus

taining the demurrer and dismissing 
the bill is erroneous. 

And it seems also to the court, that it 
would be premature in this court to express 
any opinion as to whether the appellant is 
entitled to have the benefit of the proceed
ings in Mrs. McDaniel's suit, absolutely, 
under the rules which ordinarily govern in 
cases of bills simply supplemental, or on 
such terms as are usually imposed in cases 
of original bills in the nature of supple
mental bills. In either aspect, however, it 
seems to the court proper that the appellant 
should make the trustee Dortch a. party to 
his bill. 

The court doth therefore adjudge, order 
and decree, that the decree of the Circuit 
court be reversed with costs, &ic. And the 
cause is remanded, with liberty to the ap
pellant to amend his bill and make new 
parties; and for further proceedings in ac
cordance with the principles above declared. 

Decree reversed. 

235 *Armstrong'sAdm'r&'als. v. Pitts &.als, 
January Term, 18M, Richmond. 

(Absent, ALL.N, P.) 

I. WID_Dev'" In T ..... t for Use of SoD aad P_lIy
Rlchtof Credlton to Sue before Acqulrlatr LIea.*
Testator devises land and ne.-roes to trustees for 

*DevIN In T ..... t forUM of Son aad P_lly-Rltrht of 
Creditor. to.s- before Acqulrlq Lleo.-In the princl· 

the use aud benefit of his son A d urlnl' his Ufe. with 
the privUel'e that he may reside on said farm and 
have the use of said negroes 110 far as may be 
nece88ary for his support and maintenance. and 
for the BJlPport and maintenance of his family: 
and at his death the property to be equally divided 
amonl' his chUdren. And lie directs that the prop
erty shall not be Uable for any debt whlcb his 
BOn A might then or thereafter owe. Creditors of 
A not bavlng recovered a judwment &IraInst blm 
cannot come Into equity to subject the trust prop.. 
erty, thougb the debts were contracted for neces· 
aries for the support of the family. 

:I. Cbaac:ery PrKtlClll-Iaterloc:1ltory o.:r--Brrora
Cornc:tloa la Lower Court.t-A cause Is heard upon 
the report of a comml881oner which had not been 
returned for the legal period. The decree beln .. 
merely Interlocutory, the error should bave been 
corrected by application to the court below: and 
It 18 not .-ronnd for an appeal unle88, upon appllca
tion, the court below refuses to correct It. 

In the ,ear 1840 Ellis Armstrong of the 
county 0 Essex departed this life, having 
made his will, which was duly admitted to 
probate in the County court of Easex. By 
the first clause of his will he gave to John 
Armstrong and George Wright the farm on 
which he liyed and nine slaves, upon the 
following trust; "for the use and benefit 
of my son Joseph N. Armstrong during his 
life, with the privilege that he may reside 
on said farm and have the use of said ne
groes, so far as may be necessary for his 
support and maintenance, and for the sup
port and maintenance of his family; and 
at his death, should his wife Susan survive 
him, then the said Susan may reside on 
said farm and have the use of said negroes, 
so far as may be necessary for the support 

and maintenance of herself and such 
236 children ·as she may have by my 

said son Joseph N. during her widow
hood, and no longer; and at the death of 
my said son Joseph N. and at the death or 

pal case It 18 held that credItors of the c~'Cu, fItH tru,' 
not havlnl' recovered jndwment alralnst him cannot 
come Into equity to subject the trust propert,·. 
lho11&"h the debts were contracted for necessaries 
for the support of the family. 

This rullng Is approved In the case of Salamone v. 
KelleY,80 Va. l1li, bnt that ca8e 101 dl8t1nl'D18bed on the 
I'round, that the trustee In Improving the trust 
property, created a llablllty on tbe property, aDd 
thereby Involved It In a controversy properly coeDI
sable In equity. 

That equity does not have jurisdiction In all cases 
simply because a trustee 18 a party, 8ee Markham 
v. Guerrant, , Lell'h 1179; Sheppard. v. Turpin. 3 
Gratt. 378. 

tchaallllry PnctIce--Jart.dlc:tloa of Court -- WIlen 
the ()bJectIoa c:.n Be n.de.-In Slack v. Jacob, 8 W. 
Va. 8ii6, the ruling of the principal case on p. lUll Is 
Quoted and approved, that Is, that where the court 
of equity has no jurisdIction, the blllshoDld be dis
ml88ed by the appellate court and that even thou .. h 
there was no exception made In the court below. 
And to sustain the propOSItion the court cites the 
followlnl' authorities Including the principal case: 
Hudson v. KUne, II GratL 1179; Jones v. Bradshaw. UI 
Gratt. BI56; Green & SutUe v. Massie, I. Gratt. l1li8. 
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marriage of the said Susan his wife, if she it unneceaaary to consider the case upon 
should survive him as herein before pro- the merits. That question was raised by 
vided for, to be equally divided among the the third assignment of error, which is, 
children of my son Joseph N. and their that • 'it was irregular to hear the <cause 
lawful issue. The issue of such as may be upon the commissioner's report until thirty 
dead to take such part or portion only as days after the same had been returned to 
his, her or their ancestor or ancestors would the court." Code, p. 659, ph. 175, t 9. In 
take if living." Gray v. Dickenson's adm'rs, 4 Gratt. 87, re-

By the fifth clause of the will it was de- ferred to in the petition, this court, on a 
clared that the property and estate given in similar ground, reversed with costs the de
tbe first clause should be in no way liable cree of the court below, without considering 
for any debt or liability which his son Jo- the other errors assigned. We would have 
seph N. might thereafter or at that time to take the same course in this case, if it 
owe. wp.re like that in all respects: but it is not. 

The executors and trustees refused to In that case the decree appealed from was 
qualify or take upon them the burden of final. The defendant had not appeared and 
tbe trusts of the will, and the estate was answered; and there was nothing in tlte 
committed to the sheriff of Essel!:. record from which it could be inferred 

In January 1853 B. D. Pitts & Co. and 238 that the cause "was heard: by con
Robert B. Rennolds filed their bill in the Bent, or that the objection to acting 
Circuit court of Essex county, against the upon the report returned to the court so 
administrator of Ellis Armstrong, John N. recently before the cause was heard, had. 
Armstrong and wife and their children, in been waived. The only remedy for the cor
which tbey set out the trust in favor of rection of the error was by an appeal. In 
John N. Armstrong and his wife and. chil- this case, the decree appealed from is inter
dren. Tbey stated tbat Armstrong had locutory: and though the bill was taken 
become indebted to D. B. Pitts 4: Co. for for confessed as to some of the parties, who 
goods. which were neceaaaries of the family cannot be considered as having consented 
suited to their condition and estate, and to the hearing of the cause within thirty 
that he had become indebted to Rennolds days after the return of the commissioner's 
for attendance upon his family as a physi- report, or as having waived any objection 
cian. And they insisted that under the thereto; yet they had an opportunity of 
trust of the will and the principles of having the error corrected by motion to the 
equity they were entitled to have their Circuit court; and if there had been no 
debts satisfied out of the trust property: other error in the proceedings, ought to 
And such was the prayer of the bill, &c. have pursued that course, rather than' sub-

The bill was taken for confessed as to ject the appellees to the expense and delay 
Armstrong and wife, and the husbands of of an appeal. The right of appeal from an 
two of the children and their wives, and interlocutory order or decree was not given 
there were answers by the administrator for the correction of such an error as this; 
and tbe guardian ad litem of the infant but is limited to "a decree or order dissolv
children. ing an injunction or requiring money to be 

In April 1853 there was a decree for an paid, or the possession or title of property 
ac:coant of the debts of the complainants to be changed, or adjudicating the princi
and of the trust property. The commis- pies of the cause;" and was intended to 

sioner filed his report on tbe 25tb test the merits of the decree or order. If 
"J31 ·of October 1853, in which he stated that be right upon the merits, and the only 

the debt due to D. B. Pitts & Co. at apparent error in the proceedings consists 
two bundred and fifty-nine dollars and five in the fact that the decree or order was 
cents. and the debt due to Rennolds at two prematurely made, the petition for an ap
hundred and ninety-five dollars; both bear- peal therefrom may be rejected upon the 
ing intereat; and the trust slaves were ~und that it is most proper that the case 
valued at four thousand two hundred and 'sbould be proceeded in further in the court 
seventy-five dollars. below, before an appeal is allowed therein." 

The cause came on again to be heard on In other words, the petitioner should have 
the report of the commiaaioner on the 12th of the error corrected in the court below if he 
November 1853, when the court made a de- can. If bis.application for relief to that 
cree in favor of the plaintiffs for the sums court be overruled, he will then be entitled 
reported to be due to them respectively, to come to this court and have the decree or 
with interest, and also for their costs. order reversed with costs. But if he come 
From this decree the administrator of Ellis to this·court without having first un success
Armstrong and the adult children of Jo- fully applied for relief to the court 'below, 
seph N. Armstrong with their husbands ap- though he will be entitled to have the de
plied to this court for an appeal, which was cree or order reversed on account of that 
allowed. error; yet the question of costs will 

Griswold & Claiborne, for tbe appellants. 239 depend upon *the question, whether 
11 the decree or order be correct in prin-

Patton, for the appe ees. ciple, upon the case as it stands; and if it 
MONCURE, J. This case was first sub- be so, the appellee will recover costs as the 

mitted to the court on a preliminary ques- party substantially prevailing. This is the 
tion, the decision of which in favor of the pt'inciple of the decision of this court in 
appellants, it was supposed, would render I Cunningham v. Patteson, 3 Rand. 66; in 
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which the court said that the appellant not 
having made his objections in the court 
below, "shall not lie by and take advantage 
of them in the appellate court, to throw on 
the opposite party the costs of an appeal, 
which the law never intended to allow for 
the correction of such defects." 

The court ha\"ing announced that, what
ever might be its opinion upon the prelim
inary question "ubmitted, it would' be 
necessary to consider the question, whether 
the decree be correct in principle; the case 
was then fully submitted for its decision. 

In considering the case upon its Inerits, 
the first question which presents itself is, 
Whether the appellees are entitled to any 
relief in the case as it now stands? In 
other words, Whether a court of equity has 
any jurisdiction of the calK'? 

The appellees have obtained no judgments 
upon their claims. They are creditors at 
large of Joseph N. Armstrong. They do 
not come into court under chap. 179, i 2, p. 
677 of the Code, "to avoid a gift. convey
ance, assignment or transfer of. or charge 
upon. the estate" of their debtor. They do 
not claim to be beneficiaries under, or prh'
ies to, the trUst created for their debtor by 
the will of his father. Nor do they set any 
claim to a lien on the trust subject under 
any contract with the trustee, or even with 
their debtor. They claim only as general 
creditors ofJosephN. Armstrong, and upon 
the ground that their claims are for neces
saries furnished for the use, maintenance 
and support of the said Armstrong, his 
wife and family; and that they are there
fore, as they insist, "entitled to be paid 

out of the property given by the 
240 *will aforesaid to the said Joseph N. 

not only in accordance with the prin
ciples of equity, but according to the ex
pre88 provisions of said will. " The claim of 
a creditor against his debtor is generally in 
personam only. He can acquire a lien 
upon specific property, only in some mode 
prescribed by law, or under some contract 
made for that purpose, or some trust created 
for his benefit. If his debtor be a feme 
covert entitled to separate estate, he can 
have no claim against her personally, be
cause she is incapable in law of making a 
contract, to bind herself personally; and can 
only bind her separate estate; as to which 
she is regarded In equity as a feme sole. 
All the contracts which she is authorized. to 
make under the settlement, are considered 
as contracts made in reference to, and as 
binding upon her separate estate. Her 
creditors therefore cannot sue her at law, 
but must go into equity in pursuit of that 
estate. But if the debtor be sui juris, the 
creditor cannot go into a court of equity 
merely because a trust has been created for 
the benefit of the debtor. He has no more 
specific lien or claim upon the trust subject 
than he has upon any other property of his 
debtor. That he looked to that subject for 
the satisfaction of the debt when it was 
created, can give him no such lien or 
claim. He no doubt then looked to all the 
property of the debtor for that purpose. In 

this case the wUI gave no separate estate 
to the wife of Joseph N. Armstrong: and 
not she, but he is the debtor. The trust 
subject is therefore not bound in equity for 
these claims, unless bound for them by the 
provisions of the will, as the bill insists. 
Now the express object of the trust was to 
prevent the subject from being bound for 
the dcbts of Joseph N. Armstrong; it being 
by the fifth clause of the will expressly 
declared that the property given in the first 
clause (which creates the trust) shall be in 

no way liable for any debt which the 
241 said Joseph N. might *then or there-

after owe or be bound for. Whatever 
may be the effect of this clause in securing 
to Joseph N. Armstrong and his family the 
enjoyment of the trust subject against the 
claims of his creditors, it certainly excludes 
all idea of any right on the part of those 
creditors to come in as beneficiaries under 
the trust. Their claim upon the subject, if 
any, must be against, and not under, the 
terms of the trust. It must be founded on 
some contract with the trustee or the cestui 
que trust, which they or either may have a 
right to make. It is not pretended that any 
contract at all was made with the trustee; 
nor any contract for a lien, with the cestui 
que trust. The claim is solely based upon 
a general contract with the cestui que trust, 
and the principles of equity and the pro
visions of the will. That these are not 
sufficient to create a lien and give the ap
pellees a right to come into equity, has 
already been sufficiently shown. That no 
contract with a cestui que trust in such a 
case could give his creditors a lien on the 
trust subject, and a right to come into 
equity to subject it to the payment of their 
claims, is conclusively shown by the case 
of Markham ". Guerrant &: Watkins, 4 
Leigh 279, which in Most of its features is 
very much like this. Of all the cases re
ferred to on either side, that is the only one 
in which the creditors came into a court of 
equity to charge the trust subject with their 
debts, without first having obtained judg
ments for them at law. In the other cases 
the creditors had obtained judgments and 
were seeking to enforce them against the 
trust subject at law when they were en
joined at the suit of parties claiming under 
the trust. In that case the creditors came 
into equity on the alleged grounds that re
lying on the credit of the trust estate they 
had furnished sundry necessary supplies to 
John Markham and his family, that Flem
ing the trustee had assumed the paymen t 

of the debt out of the trust estate by 
242 a *letter which was cxhibited, and 

that Markham had lately died lea"ing 
no property but the trust estate. The bill 
was dIsmissed without prejudice to any 
other remedy to which the appellees might 
be advised to resort. "It behooves e'l,ery 
one (said the court in that case) who deals 
on the credit of a fund like this, to look to 
the deed and see how much can be dis
bursed; and to make his bargain before
hand with the trustee. In this case then I 
do not think that the appellees by their 
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dealings with the family, acquired any 
right to charge the trust fund: if they did, 
every other person who chose to let the ces
tuis que trust have goods or property would 
have the J08.me right; and thus the check 
interposed by the deed would be destroyed, 
and one year's extravagance swallow up the 
revenue of years to come, and leave the 
wife and children to starve." The court 
strongly inclined to the opinion that even 
the trustee could not bind the fund by an
ticipation, .and thus absorb the support of 
fnture years; and intimated that the proper 
course to be pursued by persons furnishing 
necessaries to a family in such a case is, to 
apply to the trustee to know how far they 
may fl'o in trusting the cestuis que trust: 
in whlch case he will be personally liable 
to the extent of the dealings he may have 
authorized, and may indemnify himself 
out of any of the trust funds which may 
come to his hands and be properly a'pplica
ble to that purpose. That case was more 
favorable to the claims of the creditors than 
this is.. In that case, by the terms of the 
trust, all the profits of the trust subject 
,..ere applicable to the support of the fam
ily; whereas, in this case, while the trust 
subject is given for the use and benefit of 
Joseph N. Armstrong during his life, it is 
",..ith the privilege that he may reside on 
the fann and have the use of the negroes, 
110 far as may be nece88ary for his support 

and maintenance, and for the su~port 
243 and maintenance *of his famtly." 

If the bill was properly dismissed in 
that caae, &0 it ought to be in this. That 
case is a binding authority in itself, and 
has been recognized and followed in subse
quent cases in this court. Nickell v. 
Handly, 10 Gratt. 336; Johnston v. Zane'. 
trustees, 11 Id. 552. 
It would be premature, and is not intended 

to intimate any opinion in this case, 
whether, and to what extent, the trust sub
ject or its profits may ultimately be made 
liable to the claims of the appellees; the 
court being of opinion, that whether 80 

liable or not, and to whatever extent liable, 
they can have no right to come into equity 
to enforce any such liability until they shall 
first have obtained jUdJ.l?lents at law. And 
then, if there be a liabllity which cannot be 
enforced at law, they may come into equity 
to enforce it. Upon the question of liabil
ity, whenever it may properly arise, the 
cases cited by the counsel, in addition to 
that of Markham v. Guerrant &: Watkins, 
may have an important bearing. Those 
cases are Scott v. Gibbon, 5 Munf. 86; 
Scott v. Loraine, 6 Munf. 117; Galt v. Car
ter, Id. 245; Rankin v. Bradford. 1 Leigh 
163; Roa'nes v. Archer, 4 Leigh, 550; Butler 
v. McCann, Id. 631; Nichell v. Handley. 
10 Gratt. 336; Johnston v. Zane's trustees, 
11 Id. 552. See also Hughes v. Pledge, 1 
Leigh 443; Wallace&: wife v. Dold'sex'ors, 
3 Id. 258; Stinson, ex'or v. Day &: wife, 1 
Rob. R. 435; Perkins, trustee v. Dickinson, 
3 Gratt. 335; which may have some bearing 
on the question. 

That the bill, not showing on its face 

proper matter for the jurisdiction of the 
court, may be dismissed for want of juris
diction, notwithstanding no exception on 
that ground was taken in the court below, 
is shown by the case of Hudson v. Kline,~9 
Gratt.379. 

The court is therefore of opinion that 
both the decree of the 25th day of 

244 April 1853 and the decree of *the 12th 
day of November 1853 are erroneous, 

and ought to be reversed with costs, and the 
bill dismissed with costs, but without pre
judice to any other remedy to which the ap
pellees may be advised to resort. 

The other judges concurred in: the opin ion 
of Moncure, J. 

Decree reversed. 

245 *Hooe &. al •. v. Hooe. 
January Term, 181i8, Richmond. 

(Absent, ALLo, P .• and KONCUB •• J.) 

WlI......c:oautractlon ol."-Testator saYB. "I lfive the 
use and proflta of all my estate, real and personal, 
to my dauehters who may remain IIlnele. Should 
they all marry, or when they die, then It Is my 
,..111 that my property shall be equally divided 
amone my survlvlne children. My land In the 
county of Kine Georee, called Dlsslni'ton and 
Freldland, I lfive to my son G. I do this In consid
eration of. tbe attention and klndneSil that he ha~ 
paid, and will continue to pay, to his sister ... " 
Testator had three SODS who had means to support 
themselves. and six dauehters, flve of whom 
,..ere, at the time, unmarrted. He lived on the 
land mentioned as lfiven to G. and It was all the 
land he owned, and he had about thirty slaves. 
HnD: 
t. Same-Saate.-By the flrst clause of the will an 

estate for life was lfiven to hili dall8'hters In the 
property therein described; determinable as to 
each upon her marriue. 

:a. Same-Same.-That the devise of the land to G. 
In the third clause of the will, Is not an excep
tion out of the eeneral devise to the dauehters. 
nor a revocation of said devise 111'0 tanto upon 
the Irl'ound of repugnancy thereto. 

30 Same-.s.me.-That the dauehters did not take 
a mere equitable rieht to the use and proflts of 

*WlIls-Coutrac:tloD ol.-In Hatcher v. Hatcher. sO 
Va. 171, It Is said: "And In order the better to com
prehend the scheme Which the testator had In his 
mind for the disposition of his estate, the judicial 
eX]lOllltor Is permitted to place himself. lltruraUvely 
speak!.ne. In the very shoes of the person. whose 
will he Is called on to constnte. and with the aid of 
Buch extrinsic evidence as Is admissible for the pur· 
pose, possess himself of the condlUon of the testa· 
tor and his family and of such surroundlne facts 
and circumstances as may be reasonably supposed 
to have Influenced him In the disposition of his prop· 
erty. Wootton v. Redd. 11 Gratt. 2011; Roo. t·. Boo«. 
1B (hoatt. 146: Williamson v. Coalter, 14 Gratt. 398." 
The principal case Is also cited and approved In 
Lazier v. Lazier, 85 W. Va. 574. 14 S. E. Rep. 1150. Fur
ther upon the Cllnstruction of Wills. see 2 Min. Inst. 
(fth Ed.) UIIO .e 'MI. See also,/OOt-lIOt. to Midlothian. 
etc .. Co. v. Finney. 18 Gratt. 804. 
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the property devised. dependent. as to the land, 
npOn a lell'al estate vested In lI08IIesslon in G; 
but took such a lell'al estate in the use and 
prollts of the testator's whole estate includinll' 
the land, as entiUed them to retain the posses· 
slon thereof unUI they should marrY or die; 
and the estate II'lven to G will not vest lD J)OIIIIe8-

sioll unUI that Ume. 

This was an action of ejectment in the 
Circuit court of King George county, 
brought by the infant children of George 
Mason Hooe, by their next friend, against 
George Anna S. Hooe. to recover two tracts 
of land, called Dissington and Freidland. 

The plaintiffs claimed under a devise 
246 to their father from his ·father, Alex

ander S. Hooe. The defendant was 
the only remaining unmarried daughter of 
the testator. 

Alexander S. Hooe died in October 1835, 
having made his will in the previous Au
gust; which contained a single devise, as 
follows: 

"I give the use and profits of all my 
estate, real and personal, to my daughters 
who may remain single. Should they all 
marry, or when they die, then it is my will 
that my property shall be equally divided 
among my surviving children. My land in 
the county of King George, called Dissing
ton and Freidland, I /five to my son, George 
Mason Hooe. I do thiS in consideration of 
the attention and kindness that he' has paid, 
anit' that he will continue to pay, to his 
sisters." George Mason Hooe and the de
fendant George Anna S. Hooe were ap
pointed executor and executrix of the will. 

The condition of the testator's estate and 
family and the circumstances by which he 
was surrounded at the time of making his 
will, and at his death, are stated by Judge 
Lee in his opinion. 

The parties submitted the case to the 
court upon a case agreed, and there was a 
judgment for the defendant. Whereupon the 
plaintiffs obtained a supersedeas to this 
court. 

Welfon1 and Morson, for the appellants. 
Patton, for the appellee. 

LBE, J. This case turns upon the con
struction of the will of the late Alexander 
S. Hooe of King George. 

For the plaintiffs it is contended that the 
devise of the lands called " Dissington" 
and "Freidland" to the testator's son 
George M. Hooe, operates to except them 
out of the estate. the uses and profits of 
which had in the first clause of the will, 
beeD devised to the daughters who migh t 

remain unmarried. Or, if this' 
247 *be not so, that there is an incurable 

repugnancy between the devise to 
the daughters and that to George M. Hooe 
the e.ect of which is that the latter oper
ates as a revocation pro tanto of the former. 
And if neither of these views can be sus
tained, it is insisted that the interest taken 
by the daughters in "Dissington" and 
"Freidland" was a mere equitable right to 
the use and· profits dependent upon the legal 

estate vested in George M. Hooe by the 
terms of the will and thus that the plain
tiffs having the legal title must recover in 
this action whatever may be the rights of 
the defendant elsewhere. 

There are certainly no express terms of 
exception used in the will nor are any such 
to be supplied unless rendered necessary by 
the clear and plain intention of the testa
tor. Indeed had there been express terms 
of exception DO room would have been left 
for controversy. The argument is ho,vever 
that from the terms and succession of the 
several devises to the daughters and George 
M. Hooe,the subject of the latter is by nec
essary implication withdrawn and excepted 
from the former, because George M. Hooe 
was to take Dissington and Fteidland im
mediately and no interest was intended to 
be given in them to the daughters. Thus 
the question is resolved into an enquiry as 
to what was the true meaning and inten
tion of the testator, and this is to be ascer
tained by weighiDg the terms of the will 
themselves aDd by placing ourselves in the 
situatioD of the testator aDd coDsidering 
the language he has used in the light re
flected upon it by the circumstances sur
roundiDg him at the time his will was made, 
and the relative situation of the differeDt 
parties. KeD DOD v. McRobert et ux., 1 
Wash. 96; Wootton v. Redd's ex'ors, 12 
Gratt.196, . 

The testator by the first clause of his 
will gives the use aDd profits of all his estate 
real and personal to his daughters who 

may remain single. By the Dext 
248 ·clause, he declares that should the 

daughters all marry or when they 
died, his property was to be equally divided 
among his surviving children. Thlls an 
estate for life in the use and profits of the 
whole estate was plainly given to the 
daughters determinable as to each, upon 
her marriage. Then follows the devise to 
George M. Hooe of Dissington and Freid
land, which is declared to be in considera
tion of the attention and kindDess that he 
ltad paid and would continue to pay to his 
sisters. Now if we look to the context and 
general tenor of the instrument, it seems 
apparent that the testator's first object was 
to provide for the support of his unmarried 
daughters, and to this end he devotes the 
profits of his whole estate. UPOD their 
marriage when he assumed that the neces
sity for such provision would cease, or at 
their death, he directs a division of his 
property among hiB surviving children. 
But it occurs to him that his son George M. 
Hooe for the reasons which he assigns is 
entitled to some special manifestation of 
gratitude and regard, and he accordingly 
gives to him his lands called "Dissington" 
and "Freidland." The devise to the 
daughters is of the use and profits: that to 
the surviving children and that to George 
M. Hooe are of the absolute title and estate. 
If therefore the devise to George M. Hooe 
constitutes an exception out of aDY previous 
devise it would seem to be rather out of 
that to the surviving children than that to 
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the daughters. The division of the property 
among the surviving children was to take 
place upon the death or marriage of the 
daughters, and it is not an unreasonable 
interpretation of the will that the devise to 
the son should take eftect at the same 
period. 

This view of the testator's intention as 
deduced from the general scope and conte:.:t 
of the will is greatly strengthened when we 
come to consider the circumstances by 

which he was surrounded at the 
249 -time it was made. It appears that the 

only real estate which he owned werc 
tbese lands called Dissington and Freidland 
and certain ground rents in Alezandria of 
tbe annual value of one hundred and thirty
five dollars: that these two tracts lay in 
the county of King George and were sepa
rated from each other by the main road 
leading from Fredericksburg to King 
George court-house, but had always been 
cultivated together and treated as one plan
tation by the testator: that his residence 
with his family for many years and up to 
the time of his death was upon Freidland 
on which was a mansion-house with serv
ants' housea, barns and other out-houses, 
wbile npon Dissington there was no dwell
ing or other house whatsoever: that Dis
sington contained about si:.: hundred and 
twenty-six acres and was assessed in 1835 
(the year of the testator's death) at the sum 
of five thousand eight hundred and thirty
four dollars and thirty-two cents: that 
Freidland contained about one hundred and 
forty-nine acres and was assessed in the 
ame year at two thousand two hundred and 
ninety dollars and thirteen cents: that the 
testator owned slaves, thirty-one in num
ber and valued at the aggregate sum of ten 
thousand two hundred and ninety-five dol
lars, and other personal estate of the value 
(as by appraisement) of one thousand five 
hundred and thirty·one dollars: and that 
he owed very few debts and those of very 
inconsiderable amount. It further appears 
that at the making of his will the testator 
had nine children, three sons and six 
daughters: that of the sons, the eldest Al
aander S. was a captain in the United 
States army and had recently married the 
daughter of a very wealthy man: that the 
other two sons were unmarried and were 
lieutenants in the navy: that of the daugh
ters one only was married, and the young
est was of the age of ten years only. 

Now it is most probable that the 
250 testator regarded -any provision for 

the immediate support of his sons un
necessary, thinking the pay which they 
received as army and navy officers adequate 
for that purpose whilst he did deem it nec
essary and proper to make such provision for 
his daughters. And it cannot be doubted 
that it was his intention they should con
tinue to reside until they might happen to 
marry upon The property on which he had 
for many years resided with his family and 
should be supported by cultivating both 
tracts just as he had himself done wi th the 
alave&. It is imposaible to suppose he could 

have intended to give the daughters thirty
one slaves and yet take from them the lands 
on which they had their home and which 
would be necessary for the profitable em
ployment of the slaves and for their support 
as well as that of the daughters. It cannot 
be supposed that he intended the slaves to 
be hired out and their hires a~lied after 
providing for the support of children and 
any who might be infirm or disabled, to the 
maintenance of the daughters. Nor is 
there any thing in the motives by which 
the testator is prompted to make the devise 
to George M. Booe which at all evinces any 
intention to diminish the extent of the pre
vious devise to the daughters. On the con
trary those which he assigns grow out of 
his aftection for his daughters and looked 
to their benefit and advantage. The gift of 
Dissington and Freidland to George M. 
Booe was in consideration of the attention 
and kindness which he should continae to 
pay to his sisters as well as of that which 
he had previously shown; and when those 
fraternal offices should be no longer required 
by the condition of his sisters, he was to be 
rewarded by the enjoyment of the property 
given to him by his father in consideration 
of his aftection and dutiful conduct towards 
those whom the father regarded as most 
needing protection and provision and who 
were plainly the first obJects of his bounty 

and paternal care. 
251 -Nor is there any such inconsis-

tency between the devise to the 
daughters and that to George M. Booe that 
the latter should be regarded as a revoca
tion of the former to the extent of the sab
ject which it embraces. The rules on this 
subject of an implied revocation of a pre
vious devise by a subsequent inconsistent 
one, are well settled. It is the duty of the 
judicial e:.:pounder of a will. to give eftect 
to every word without alteration or diminu
tion, if an eftect can be given to it not 
inconsistent with the general intent of the 
whole will taken together; and the former 
of several apparently contradictory devises 
is never to be sacrificed but on the failare of 
every attempt to gh·e to the whole such a 
construction as will render every part of it 
eftective: and in the attainment of this 
object, the mere local order of the several 
devises will be disregarded if by their trans
position a consistent disposition may be 
deduced from the entire will. 2 Jarman on 
Wills 415; Gray v. Minnethorpe, 3 Yes. R. 
103; Constantine v. Constantin~, 6 Ves. R. 
100; Doe ell: demo Baldwin et ux. v. Rawl· 
ing, 2 Bam. &: Ald. 448,449. 452; Shelton's 
ex'ora v. Shelton, 1 Wash. 53. Thus the 
rule which assigns to a subsequent devise 
in a will the eftect of revoking a previous 
one as being the latest manifestation of 
the testator's intention is never applied 
except where the two provisions are totally 
irreconcilable and where the real intention 
of the testator cannot be ascertained. Cov
enhoven v. Shuler, 2 Paige's R.I22; Bomer 
v. Shelton, 2 Metc. R. 194, 202. Nor is it 
ever suffered to clash or interfere with the 
doctrine which enjoins upon the expositor 
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to look for the intention of the testator in 
the general tenor and context of the instru
ment and to qualify or even reject any clause 
or phrase that may be found incompatible 
with it; and though first expressed, this 
general intent shall overrule the particular 
intent afterwards disclosed. 1 Jarman on 

Wills 420; 2 Wms. Ex. 710, et seq.; 
252 Doe ex *dem. Bosnall v. Harvey, 4 

Barn. &: Cress. 610, 10 Eng. C. L. R. 
419; Jesson v. Wright, 2 Bligh. Par. Cas. 
I, 56; Boon v. Cornforth, 2 Ves. R. 277; 
Cory ton v. Helyar, 2 Cox's Cas. 340; Lunn 
v. Osborne, 7 Sim. R. 56, 9 Cond. Eng. Ch. 
R. 476; Bartlett v. King, 12 Mass. R. 537; 
Cook v. Holmes, 11 Mass. R. 528. And the 
courts have ever betrayed an anxiety in the 
interpretation of wills to adopt such a con
struction as will give effect to every part of 
an instrument and thus avoid declaring any 
provision which it contains to be repugnant 
to others. Thus where a testator in differ
ent parts of his will gives the same iden
tical lands to different persons in fee; this 
would appear to be a case of direct and 
insuperable repugnahcy in which the earlier 
devise in the will would according to the 
rule be deemed to be revoked by the later. 
But the difficulty has been overcome by the 
modern construction which would seem to 
have prevailed in opposition to the early 
writers, according to which the devisees 
take concurrently. Sherratt v. Bentley, 2 
Myl. &: Keene 149, 7 Cond. Eng. Ch. R. 305; 
Ridout v. Pain, 3 Atk. R. 486; Constantine 
v. Constantine, 6 Ves. R. 100; 1 Jarman on 
Willa 417. So where there are apparent in
consistent limitations on an estate in fee, 
the conflict has been reconciled by assuming 
that the latter disposition was intended as 
a substituted devise in case of lapse and 
applied exclusively to the event of the prior 
devisee dying in the lifetime of the testa
tor. Clayton v. Lowe,S Barn. &: Ald. 636,7 
Eng. C. L. R. 218. Other ilhlstrations of 
the astuteness of the courts to reconcile 
apparent repugnance between the devises 
of a will will be found in the cases. Hold
fast ex demo Hi tchcock v. Pardoe, 2 Black. 
R. 975; Cory ton v. Heylar, 2 Cox's Cas. 
340; Bettison v. Richards, 7 Taunt. R. 105, 
2 Eng. C. L. R. 40. 

In this case I think there is no difficulty 
in reconciling the seemingly incon-

253 sistent devises. The devise -to the 
daughters is as we have seen, of a 

life etsate determinable as to each upon her 
happening to marry. This is followed by 
a devise in fee of the lands to George M. 
Hooe. The plain and natural import of 
such a disposition would seem to be that the 
former devise should have its full effect and 
the latter take effect in remainder after the 
determination of the previous estate upon 
the marriage or death of the daughters. 
Such I think we must see was the intention 
of the testator whether we look to the gen
eral tenor and context of the will alone or 
view it as illustrated and explained by sur
rounding circumstances. There is therefore 
no room for this doctrine of repugnancy 
and implied revocation. The case resembles 

that put of a devise of land in fee to A 
and a subsequent devise of the same lands 
to B for life. In the construction of law 
both devises shall stand and the will shall 
be read as if the devise had been first to B 
for life with remainder to A in fee. Per 
Anderson, C. J. Anon. Cro. Eliz. 9. 

This construction will be found strongly 
supported by a decision of the Supreme 
court of North Carolina in a very Similar 
case. The testator by his will gave to his 
wife a life estate in the land and plantation 
whereon he lived. After some other provi
sions, the wilt proceeded as follows: "To 
my son Aaron I give a horse, &:c., my land 
and plantation that I have before mentioned 
in this will with all the farming utensils 
&:c." It was contended that the devise of 
the estate for life to the wife was revoked 
by the subsequent devise to the son or at 
least was so far modified that the son be
came entitled to an immediate estate in the 
premises on the death of the testator and to 
a joint possession with the wife. But the 
court held otherwise and that the wife was 
entitled to an exclusive life estate. Ruffin, 
C. J., said "that no contradiction was to be 

allowed of unless the several provi-
254 sions are *absolutely irreconcilable. II 

"That the naturalimport of" (such a 
devise) "is that the latter takes in remain
der and therefore that the first gift remains 
in force. In that way there is nothing in
congruous in the two dispositions but each 
operates in its natural order." Cri_man 
v. Crissman,S Ired. Law R. 498. 

In our case the devise to the daughters i. 
of a life estate determinable as to each upon 
her previous marriage, and there is the ad
ditional circumstance evincive of the tes
tator's intention that there should be no 
interference between it and the devise to 
George M. Hooe, that the former is in 
terms of the use and profits of the estate, 
the latter is of the lands by the name. 
which had been given to them. 

The remaining "round upon which the 
right to recover an this action has been 
sought to be maintained that the devise to 
George M. Hooe paases the legal title at 
least subject to accountability in equity to 
the daughters for the rents and profits, i. 
I think equally unsustainable. It is in 
vain to enquire what might be the technical 
import of the language used, or the nature 
of the limitations '''hich it might create if 
employed in a deed. It is the language of 
a nonprofessional gentleman in the country 
framing for himself the testamentary dis
position of his estate. There is no room 
here for the application of technical rules 
or the niceties of conveyancing. The first 
and great rule in the exposition of wills, to 
which all other rules must bend, as said 
by Chief Justice Marshall, is that the inten
tion of the testator shall prevail provided it 
be consistent with the rules of law. It is 
the polar atar to guide us in the construc
tion of wills. Smith v. Bell, 6 Peters' R. 
68, 75, 84. If the intention be apparent, no 
strict legal construction nor technical sense 
of any words whatever, shall prevail against 
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it. 2 Wms. Ex. 710; Hodpon v. Ambroae, 
1 Doug. R. 337, 342; Homer v •. Shel

ton, 2 Metc. R. 195; Kennon v. 
255 *McRobert et ux., 1 Wash. 96. Here 

the plain and unmistakable intention 
of the testator was that the daughters 
should have the use and profits of the whole 
estate for their support and education until 
the necessity for such a provision should 
cease by reason of their marriage or death: 
and this right to CUltivate the lands for their 
own benefit with the slaves, carries with it 
as a necessary incident the absolute right 
to the possession untrammeled by any no
tion of mere trust. Or if it be regarded in 
the terms of its creation, as a devise in 
trust to permit the daughters to receive the 
rents and profits, it is an executed use car
ryiug the legal title upon which the daugh
ters may successfully rest their defense to 
any action by George M. Hooe or his heirs 
before their estate is determined as pro
vided in the will, upon the principle estab
lished in Doe ex demo Leicester, 2 Taunt. 
R. 109. Either way, the will should in 
effect be read as giving a life estate to the 
daughters dderminable as to each by mar
riage with remainder in fee to George M. 
Hooe. 

I am of opinion to affirm the judgment. 

The other judges concurred in the opinion 
of Lee, :1. 

The judgment was as follows: 
The court is of opinion, that by the first 

clause of the will of the said Alexander S. 
Hooe deceased, an estate for life was given 
to his daughters in the property therein de
IICribed, determinable as to each, upon her 
marriage. 

And the court is further of opinion that 
the devise of the lands called "Dissington" 
and "Freidland" to the testator's son 
George Mason Hooe, by the third clause of 
the will, is not to be regarded as an excep-

tion out of the general devise in the 
256 first clause to the *daughters, nor as 

a revocation of said devise pro tanto 
upon the ground of repugnancy thereto. 

And the court is further of opinion upon 
the true construction of said will that the 
daughters did not take a mere equitable 
right to the use and profits of the property 
devised dependent as' to the lands called 
Dissington and Freidland u~n a legal 
estate vested in lJOS8e&sion In the said 
George Mason Hooe, but took such a legal 
estate in the use and profits of the testator's 
whole estate including Diasington and 
Freidland as entitled them to retain the 
pos!eSSion thereof until they should be mar
ried or die, and that the estate given to 
George Mason Hooe in Dissington and 
Freidland will not become vested in posses
sion as long as either.of said daughters shall 
remain in life and unmarried. 

And the court is therefore of opinion that 
as the defendant is one of the daughters of 
the said Alexander S. Hooe and is still un
married, the plaintiffs are not entitled to 
recover in this action. 

And so it seemeth to the court here that 
there is no error in the judgment aforesaid. 

Therefore it is considered by the court 
that the said judgment be affirmed and that 
the defendant in error recover against the 
said Elizabeth M. A. G. Hooe, prochein ami 
of the plaintiffs thirty dollars damages ac
cording to law for retarding the execution 
of the said judgment, together with her 
costs by her in the defense of said writ in 
this court expended. Which is ordered to 
be certified to the said Circuit court. 

257 ·Franklin's Adm'r V. P. Depriest. 

January Term. 1_ Richmond. 

(Absent, ALLBlf. P.) 

t. OffIcI .. Boada-Itec:ltal-Batoppel.*-The omcial 
bond of an executor Is made payable to four 
justices. one of whom was not a member of the 
court at the time. HBLD: 
t. ~.5II __ Sluae.-That the surety havinll' 

executed the bond he Is estopped from pleadlnll' 
tbat It Is not his bond because so executed. 

•. ~~.s.me.-Tl1at by the act, Code. 
ch. 1811. I B. p. MO. the sutt may be maintained 
npon the bond. thoulI'h It is made payable to a 
lustice who was not s!ttinll' In the court at the 
time of Its execution.t 

•. Same-s...-sarette.--Statate of UtIIltatlotu.*
Testator dies intestate as to one slave who is sold 
by the executor and purcbased by himself. After· 
wards the executor bavhur failed to setUe bls ac>
counts. a suit tn equity is brollll'ht ;urainst him. In 
wblch tbere Is a claim for tbe slave and his hires. 
and for asetUementofhlsaccounts; and in thl8Buit 
the sale to the executor is set aside. and he is re-

*OffIcial Boada-Itec:ltal-e.toppel.-For the propo-
sition tbat parties to a bond are estopped to deny 
the truth of recitals contained therein althoulI'h It ta 
In direct contradiction to tbe record. tbe principal 
case Is cited and followed In Caskie v. Harrison. 71 
Va. UIi; Blankenship v. Ely. 118 Va. 88B. 88 S. E. Rep. 
48f; Monteith v. Com .• III Gratl. 187; Findley v. Find· 
ley. 411 W. Va. BBl. 18 S. E. Rep. as; B. "0. R. R. Co' 
v. Vanderwarker.11I W. Va. 270; Gibson v. Beckham. 
18 Gratl. _ and flOe.. See. in accord. Chapmau v. 
Com .• 211 Gratl. 721; Pannlll v. Calloway. 78 Va. 884; 
Shelton v. Jones. 118 Gratl. 8118; Andrews v. Avory. 
14 Gratl. 1211; Lancaster v. Wilson. 'Ifl Grall. at. 

See mouorrraphic not. on "Omclal Bonds" ap
pended to Sanpter v. Com .• 17 Gratl. 184. See mono 
orrrapblc noe. on "Estoppel" appended to Bower v. 
McCormicll:. 21 Gratl. 810. 

tCode. ch. 188, I B. p. tHO. "Upon an omclal bond. 
executed before this act Is in force. suit may be 
maintained (for the beuefltof any person Injured by 
the breach of the r.ondltlon thereof) In the names of 
the ludll'es. justices or other person to wbom such 
bond Is payable. whether any of the obllll'ees be 
alive or not; and althourrh any justice to whom the 
bond Is made payable. was not slttlnll' in the court 
at the time of Its execution. or althoulI'h any other 
justice was slttlnrr at the time." 

*Sata_Saretlu-Statate of U.ltatlona.-For the 
proposition that the statute of limitations bars aD 
action on a fiduciary bond only after 10 years from 
the time the cause of action accrued. the principal 
case Is cited and followed in Morrison v. Lavell. 81 
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Qulred to account for the hires of the slave: and In 
18110 there Is a decree Ualnst the executor In favor 
of the parties Interested In the estate for their 
respective shares of these hires. In an action 
ualnst a surety of the executor founded on this 
decree. Held: The statute of limitations In favor 
of the soreties of Ilduclarles. Code. ch. 1411. III and 
II. p. l1li1. did not bellin to rauln favor of the surety 
until the decree of 18110: ADd this thouah the 
surety was not a party to the Bult In equity. I 

a. Dec:reu-De Ball .. T .. tatorb-De BoaIB ProprIIs.
That the decree ~ln8t the execotor was de bom. '"'atm,. when It should have been de bom. JR"O
twill. is an error of which the plaintiff mlaht have 
complained. but It is not an error which can avail 
the Hurety. 

... SallIe --Erro ___ BladIa.1IIItII Revened.I-If the 
decree was erroneous as to the surety. this 

258 would not render -tt a nulUty. So lona as It 
remains unreversed full force and effect 

must be alven to It as well alrainst the surety as 
the executor: and It cannot be Questioned by the 
surety III an action upon the otllclal bond of 
the executor. 

This was an action in the Circuit court of 
Campbell county, brought in January 1851, 
by Williston Talbott, John Organ, Anselm 
Lynch and Adam Clement, justices of said 
county, at the relation of Patsey Depriest, 
against Lewis Franklin, and upon his death 
revived against his administrator. The 
action was founded on the official bond of 
John Rosser, as executor of Henry Wood, 
and was against Franklin as one of his 
sureties. The declaration, after setting 
out the execution of the bond and the qual
ification of Roaser as executor of Wood, set 
out the proceedings in a suit in chancery 
instituted in December 1834, by Patsey De
priest and others against the said executor, 
which resulted in a decree made in October 
1850, in favor of the plaintiffs, for various 
sums, and among others for the sum of 
eight hundred and twenty-one dollars and 
twenty cents, with interest on four hundred 
and ninety dollars, a part thereof, from the 
31st of December 1847 till paid: this being 
the share of Patsey Depriest of the hires of 
a slave named Squire, for which the execu
tor was held responsible. 

Franklin appeared and pleaded "cove
nants performed," and the statute of limi
tations, on which issues were made up. 
He also tendered a further special plea of 

Va. 11111: AIIhby v. Bell. 80 Va. 811.817. See. In accord. 
McCormick v. Wrllrht, 711 Va. 1124: Sharpe v. RocIr.. 
wood. 78 Va. 14: Lavell v. Gold. 2Ii GratL '78: Leake 
v. Leake. 711 Va. 7112. • 

See monoaraphlc flOe. on "OIII.clal Bonds" appended 
to Sanpter v. Com .• 17 GratL 114. 

ISee the oplnlou of JUDO. Lilli for the statute. 
IDecreu-Erroa..-Blndlna untll Revened.-For 

the proposition that an erroneous decree 80 10na as 
It remains un reversed Is as obllaatory and effective 
as any other decree. the prlnclpal case Is clted and 
followed In Gilmer v. Baker. 1M W. Va. III: Findley v. 
Findley. i2 W. Va. 881. 28 S. E. Rep. i88: Gibson v. 
Ik'cltham. III GratL 11M. and fIOt •• where there Is a 
larae collection of the authorities upon the above 
polnL 

nOD eat factum, that the o16cial bond of the 
executor was not made payable to the jus
tices of the County court of Campbell at 
the time it was executed; and that Adam 
Clement, one of the persons to whom it is 
made payable, waa not one of the justices 
sitting in said court at the time of the exe
cution of said bond, as would appear by the 
records of that court. This plea was ob
jected to by the plaintiff, and excluded by 

the court; and the defendant eJl:cepted. 
259 ·On the trial the defendant demurred 

to the evidence; and the jury having 
found a verdict for the plaintiff for eight 
hundred and twenty-one dollars and twenty 
cents, with interest on four hundred and 
ninety-dollara, a part thereof, from the 31st 
of December 1847 till paid, subject to the 
opinion of the court on the demurrer to 
evidence; the court at the same term ren
dered a judgment thereon in favor of the 
plaintiff: Whereupon Franklin'S adminis
trator a?plied to this court for a superse
deas, whlch was awarded. The evidence is 
sufficiently stated in the opinion of Judge 
Lee. 

Garland, for the appellant: 
1. The first question presented is, Whether 

the court erred in refusing to receive the 
plea, stating that the bond was not taken 
in conformity with the act of assembly? 
The plea alleges, and verifies it by the 
record, that Adam Clement, one of the jus
tices to whom said bond is payable, was 
not sitting in said court at the time said 
bond was executed. The record would 
show that but three justices were sitting 
when said bond was taken, and it was there
fore not taken in conformity with the act of 
assembly. These bonds are statutory 
bonds, and the requisites of the statute 
must be therefore complied with. 

2. The next question is, Did the court 
err in refusing to receive the plea of the 
statute of limitations upon executor's bonds? 
We insist that it did. The bond bears date 
the 8th of December 1823. The suit in this 
case (which is the first proceeding of which 
the court can notice upon the executor's 
bond) was instituted on the 10th of January 
1851, twenty-eight years after the execution 
of the bond. By the various reports in the 
chancery suit, it will be seen that the in
debtedness to the appellee Patsey Depriest 

was entirely on account of the negro 
260 Squire and his hires, except ·sixty 

dollars and sbty-two cents as of De
cember 31st, 1833, and its interest, which 
was properly in the hands of said John 
Rosser, who was at that time her trustee. 
Upon inspection of the decree, it will be 
found that there was no goeneral balance 
upon account due to the several plaintiffs 
who have brought these suits, except to Pat
sey Depriest, as abuve stated; and that the 
whole sums decreed in their favor to be due 
arose out of the proceeds of a sale and the 
hires of the negro Squire. 

Of course the securities were not bound 
for any misappropriation of the trust fund of 
Patsey Depriest, held by said Rosser, as 
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her trustee. The conditions of an execu
torial bond could not cover such a liability. 
Jones v. Hobson, 2 Rand. 483. 

It is insisted that the right of action to 
set aside the sale of the negro man Squire 
accrued from the time when said sale was 
made. The injury to the legatees was the 
ule; and thereupon the condition of the 
bond was broken, and a right of action 
accrued. Spotswood v. Dandridge, 4 Munf. 
289. The plainti1fs, aware of this state of 
things, made the securities defendants by 
the amended bill. Two ~urities appeared 
and answered, relying upon the act of limi
tations. The plainti1fs, seeing that the 
statute would apply, and in order to avoid 
it, (Rosser not having relied upon it,) dis
missed their suit as to the securities and 
took this extraordinary decree in this case, 
that the actual indebtedness of the executor 
to the estate should be paid out of the assets 
of the estate. 

3. The last question is, Did the court err 
in overruling the defendant's demurrer to 
evidence and givinjf judgments for the 
plainti1f? We think It did. 

Because the decree, in "Depriest v. 
Wood's adm'r," gil·en in evidence, was 
both a fraud upon the securities and a 
nullity. 

1. Was it not a fraud? In using this ex
pression, we do not mean to attribute 

261 any intentional fraudulent "design, 
but insiBt that it waB a legal fraud. 

The securities had been dismissed from the 
case and placed in a situation, in which 
they could not protect their rights. The 
deCree is such as the plainti1fs had 110 right 
to have, and such as no court should have 
rendered. It is the fint instance in the 
history of our judicial proceedings in which 
a decree in favor of distributees against an 
executor for distribution, after a balance 
found du~ in his hands, has been rendered 
payable out of the assets of the estate in his 
handa to be administered, and not out of 
his own personal estate. 

Whoever hesrd that legatees were to be 
treated as creditors of an estate? And yet 
such is this de~e. The legatees could 
only he entitled to the residue of the estate, 
after the payment of debts; and for such 
residue they were entitled to a direct decree 
against the executor. In this case they 
could not make the assets 'of the estate pay 
the amount of Squire's ule and hires, when 
the executor alone was in default. This 
decree, being against all rules and prece
dents, could have no other object, therefore, 
than to avoid the statute of limitations 
wbich had a pplied in fa VOl' of the securi ties; 
and as they had been diBmissed from the 
case and could not protect their rights, it 
was in law a fraud upon their rights. 

This decree should have been against 
John Rosser's private estate. Moore'Bex'x 
v. FerguBOn, 2 Munf. 421; Sheppard's ex'or 
v. Starke, 3 Munf. 29; 2 Rob. Pr. 392, old 
eeL 

2. We insist, also, that this decree is a 
nullity. 

This suit was on behalf of legatees. It 

has been fOUlld, upon a settlement of the 
executorial account, that there are certain 
balances in the hands of the executor due 
to them as legatees. For these balances, 
instead of taking decrees directly against 
the executor, they have taken decrees 
against the asaets of the estate in his hands 

to be administered. The record, made 
262 ·evidence in the case at bar, shows 

that the whole estate of the testator 
is in the hands of the legatees themselves, 
except these balances. The decree, then, 
is substantially againBt the legateeB them
selves. 

We inBiBt, therefore, that the judgment 
upon the demurrer to evidence iB erroneous 
and ought to be reversed. 

Mosby, for the appellee: 
The counsel for the appellee Bubmits that 

two questionB only are presented by theBe 
recordB to the Court of appealB. Did the 
court err: 

1. In rejecting the third plea o1fered by 
the defendants severally? 

2. In overruling the defendant'B demurrer 
to the evidence and giving judgmentB for 
the plainti1f? 

AB to the first: The gist of thiB plea iB, 
that the bond BUed on "iB not payable to the 
parties Bitting in the uid County court of 
Camp\>ell at the time it was executed." 

I submit that the bond, on its face, de
claring that the obligors are bound to four 
persons, "gentlemen justices of the county 
of Campbell, now sitting," they are, upon 
general principles, estopped (e'\"en if the fact 
were otherwise, as it really was not in this 
case), from denying that averment waB 
true. It is not necessary, however, to for
tify this position by argument or authority, 
mnce the question presented is settled defi
nitely by the 3d section of chapter 168 of 
the Code, p. 640. 

This section provides, that "upon any 
official bond, executed before this act is in 
force, suit may be maintained. (for the bene
fit of any person injured by the breach of the 
condition thereof), in the names of the 
judges, JUBticeB or other person, to whom 
Buch bond is payable, whether any of the 
obligeeB be ali ve or not. and although any 

iustice to whom the bond iB payable, 
263 . waB not sitting in court at the time 

of its execution, or although any other 
JUBtice waB Bitting at that time." 

AB to the second question: The printed 
argument of the appellant'B counsel takeB 
the ground that the decree of 12th of Octo
ber 1850 waB "a fraud on the BecuritieB and 
a nullity."· 

As to thiB latter ground, it may be re
marked, at the least, it iB mOBt gratuitouB. 
How could the decree of the 12th of October 
1850 be a fraud upon ot' injuriouBly affect 
the rightB of the Bureties? It Bimply car
ried out the mandate of the Court of ap
pealB, directing the executor John Rosser 
to be charged with Squire and hiB hires, 
which could not haye been reBisted either 
by him or the suretieB. It did not bind the 
suretieB, unleBB they were bound independ-
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ently of it. It did not and could not IIOSsi
bly affect the operation of the act of limita
tions, if that act was otherwise a protection 
to them. It left them exactly where they 
were, if they had not been made parties by 
the amended bill of 1850. When sued!in the 
action at law, the forum merely was 
changed, and they had then and there every 
right of defense that could at any time or 
under any circumstances have been made by 
them. 

Equally powerless is the idea that the de
cree is a nullity, because it directs the exec
utor, out of the assets of his testator in 
his hands, to pay the plaintiff's demand. 
It is true, that so far as Mrs. Depriest is 
concerned, the decree may be regarded as 
erroneous, because it limits the recovery of 
the sum decreed her, to the assets in the 
executor's hands; and for this cause she 
might reverse it, if her interests should 
make it necessary to do so. This is the 
principle referred to in 2 Rob. Pr. p. 392, 
and sanctioned by the Court of appeals in 
2 Munf. 421, and 3 Munf. 29. 

But the case is wholly different so far as 
the executor and his sureties are con-

264 cerned. They cannot object *to the 
decree because of its limited charac

ter. This is beneficial to them, and espec
ially to the sureties. It is admitted the 
executor had in his hands the hires of 
Squire. By the terms of the executorial 
bond he was bound to pay them over to the 
rightful owner, and his sureties stood re
sponsible for that appropriation. It is not 
percei ved how they were or could be injured 
by a decree which (though it restricted the 
appellee's proper remedy) did, in effect, but 
order the executor to pay these very hires 
over to her. Following the decree, she at
tempts to collect them by execution. The 
return shows an inability to do so, and the 
'\'"erdict finds that the executor has wasted 
and converted them to his own use. What 
more can be necessary to fix the liability of 
the· sureties? It is submitted that that 
liability was perfect and must now be en
forced unless the act of limitations is a 
bar. And this brings up the only point 
really relied on by the appellants in the 
court below, viz: 

Did the act of limitations bar the plain
tiff's action? 

The facts are, that the sale of Squire was 
in May 1825, and the lIuit of Depriest v. 
Rosser was commenced the 23d of Decem
ber 1834, so that, on the ground taken by 
the ap~llant himself, his defense fails. 

But 1t is submitted that the appellant's 
counsel misapprehends the true period at 
which the act of limitations relied on could 
apply to the bond in question. The act was 
passed on the 8th of March 1826, and went 
into effect on that day. See Supp. R. C. p. 
260. 

By the 4th section it is provided, "that 
in computing the time within which rights 
of entry and of action now existing will he 
barred by the provision of this act, this 
computation shall commence from the date 
of the passage of this act and not before, 

so that such entries may be made and such 
actions brought within the same time, as 

if the right or title thereto had ac-
265 crued *at the time of passing this 

act." The 8th day of March 1826 
bein~ then the earliest day at which the 
suretIes could begin to rely on this act, and 
the suit of Depriest v. Rosser having been 
commenced on the 23d Decembcr 1834, there 
seems to be an end of the question, unless 
indeed the fact that they were not made 
parties in the suit thus brought "against the 
executor will discharge them. The appel
lant's couDsel, either in the peti~ion nor 
printed argument, has contended for such 
a proposition. 

The court is referred to the case of Rob
erts v. Colvin, 3 Gratt. 358. That was a 
case much stronger for the surety than this. 
A ward, soon after coming of age, filed a bill 
against the administrator of her guardian 
for an account. After twenty-four years a 
decree was rendered in the ward's favor. 
Unable to make it out of the guardian's 
estate, she then filed a bill against his 
sureties, and this court held "that the lapse 
of time during which the ward was prose
cuting the claim against the administrator 
of the guardian furnishes no ground for 
the exoneration of the surety; and that the 
statute of limitations does not apply to the 
case." 

LEE, 1. I am of opinion that the third 
plea offered by the plaintiffs in error that 
Clement one of the persons to whom the 
bond sued on was made payable, was not 
one of the justices sitting in the court at 
the time the bond was executed, was naught 
and was properly rejected by the court. By 
the bond itself the parties who executed it 
acknowledged and declared that the four 
persons to whom it was made payable were 
justices of the county, then sitting, and it 
was acknowledged by them in open court 
and ordered to be recorded. They are there
fore estopped now from averring the con
trary upon the general principles of 

estoppels. But if there were any 
266 doubt about this, *the question is put 

at rest by a provision of the Code 
which declares that upon any official bond 
executed before that act was in force suit 
may be maintained in the names of the 
judges, justices or other persons to whom 
such bond is payable, whether any of the 
obligees be alive or not, and although any 
justice to whom the bond is made payable 
was not sitting in the court at the time of 
its execution or although any other justice 
waR sitting at that time. Code of Vir
ginia, ch. 168, I 3, p. 640. 

The defendant in error having given in 
evidence the bond of Rosser and his sure
ties, the decree of the 12th of October 1850, 
the execution sued out upon that decree and 
the return "no effects" showed herself 
prima facie entitled to recover in this 
action unless her right was barred by the 
statute of limitations; and this is resolved 
into the enquiry when the cause of action 
accrued. 
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By the fifth section of chapter 149 of the 
Code, p. 591, it is provided that every action 
upon a bond of an executor, administrator, 
.tc., shall be brought within ten years next 
after the right to bring the same shall have 
first accrued; and by the sixth section it is 
declared that the right of action of a per
son obtaining execution against any per
sonal representative of a decedeut or to 
whom payment or delivery of estate in the 
hands of such repreeentative shall be or
dered by a court acting upon his account, 
upon the official bond of such representa
tive, shall be deemed to have first accrued 
from the return day of such execution or 
from the time of the right to require pay
ment or delivery upon such order. If this 
provision i. to furnish the rule of decision 
here there is an end of the case; for the 
decree in favor of Mrs. Depriest was ren
dered on the 12th of October 1850; the exe
cution sued out thereon and returned "no 
effects" _s dated 21st of November 1850 
and was returnable on the first Monday in 

January 1851, and the suit was brought 
'JiJ7 on the -16th of January 1851. But 

the argument of the appellant's coun
sel has assumed that this provisi<.n does 
not apply, for he insists that the wrong to 
the parties interested was the sale of the 
slave Squire in 1825 by which the condition 
of the bond was broken and that the right 
of action accrued at that time. And to 
make the argument complete it must be 
assumed that as the right of action was 
thus barred by the operation of the act of 
March 30, 1826, the provision in the Code 
above cited could not serve to restore it nor 
could it prescribe any other or dUferent pe
riod from which the bar of the statute 
which its enacts should be computed in a 
suit brought after it took effect to enforce 
any right growing out of this original 
supposed. cause of action. 

Waiving any enquiry into the correctness 
of this last proposition, let us briefly con
sider when the cause of action upon this 
bond for the matter in controversy should 
be said to have accrued independently of 
the provision of the statute. 

Tlie subject sought to be recovered was 
the share of Mrs. Depriest in the hires of a 
slave named Squire as to which the testator 
appears to have died intestate; for which 
hires she claimed that the executor was 
liable to account. Rosser the executor had 
sold this slave in 1825 and purchased him, 
himself, and he claimed to hold him after
wards as his own property; whilst Mrs. 
Depriest insisted that he was to be consid
ered as a part of the estate of the testator 
notwithstanding the sale, and so that the 
executor should account for the hires for 
all the time the slave was held by him. 
The executor had not settled his accounts, 
and there was therefore nothing to show 
the balance in his hands by which a foun
dation could be laid for the present demand. 
A suit in chancery became necessary to set 
aside the alleged sale, restore the slave to 

the estate and hold the executor to an 
268 account of the hires. -This was ac-

complished by the decree in the chan
cery cause of the 27th of April 1841; for 
although the bill did not charge the fact of 
the sale of Squire, it charged that a negro 
man whose name was left in blank, not 
named in the will, came to the hands of the 
executor, and called for a discovery in rela
tion to him and to the manner in which he 
had been disposed of: Rosser in his answer 
stated that he had sold Squire for six hun
dred dollars, having previously held him 
about a year or sixteen months, and ex
pressed his willingness to account for the 
amount of the sale and a reasonable hire 
while the slave was tbus in his possession. 
The court however by its decree adjudged the 
sale invalid and set it aside, and declared 
that Rosser should account for the hires 
from the time he qualified as executor 
until the slave should be sold as therein 
after directed. And this decree was affirmed 
by the Court of appeals on the 17th of Oc
tober 1848, that court declaring that the 
accountability of Rosser for the sale was 
just the same as if such sale had not been 
made no title having been thereby acquired 
by him. Thus after a controversy of nearl,. 
fourteen years, it was finally adjudged that 
the executor was to be regarded as having 
held the slave as the property of the estate 
of his testator during all that time and as 
then liable for the whole amount of the 
hires. And an account having been taken 
on the principles of the decree of the Court 
of appeals, the court on the 12th of October 
1850 rendered a decree against the executor 
for the amount of the hires. 

Now upon this simple statement of. the 
case it would seem impossible to say that 
this cause of action upon the executorial 
bond accrued at such a period that it was 
barred in January 1851 when this suit was 
brought. The case was simply that of an 
executor who in 1850 was found to have 
in his hands assets of the estate of his 

testator which he was required by the 
269 *decree of the court to pay to a dis-

tributee but failed so to do. Concede 
that the executor violated his duty and the 
condition of his bond by making an illegal 
sale of the slave instead of making distribu
tion or by failing to settle his accounts, it 
docs not follow that the period of the limi
tation for the present demand is to be com
puted from the time of such delinquency. 
It is not always that the right of action upon 
a bond with condition shall be deemed to 
have accrued from the time the condition is 
broken. Thus in an action upon a mar
shal's bond, the breach of the condition al
leged was that by the order of the District 
court of the United States for the district 
of Louisiana, in an admiralty case, the 
marshal was directed to sell the schooner 
Estrella and her cargo and to hold the pro
ceeds subject to the order of the court; that 
the sale was made and the money received 
by the marshal; that the court by its final 
decree directed the vessel and cargo or the 
proceeds thereof to be restored to the libel
lants, and that the marshal had failed to 
pay over a part of the proceeds. By law it 
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was made the duty of the manhal to bring 
the proceeds of sale into court to be depos
ited in bank in the name and to the credit 
of the court. This he had failed to do and 
this violation of his duty took place more 
than six years before the suit on the bond 
,vas commenced. The act of congress of 
1806 in relation to suits on marshals' bonds 
enacts that suits thereon for cause of ac
tion thereafter to accrue, shall be com
menced within six years after the right of 
action shall have accrued and not after
wards, and this statute was relied on as a 
bar to the action. The court held however 
that its mandate was not fully performed 
till the proceeds were brought into court or 
paid over to the libellants and that if the 
condition of the bond was broken by the 

failure to bring the money ~nto court, 
'J30 yet that the *plaintiffs' right of ac-

tion should not be deemed to have 
accrued until the order directing the pro
ceeds to be paid over to them, nor (an ap
peal having been taken) until its affirmance: 
and this affirmance being within six years 
before the institution of the suit, that the 
action was not barred. Montgomery v. 
Hernandez, 12 Wheat. R. 129. So in an 
action brought in October 1845 against the 
sureties of a constable upon his official 
bond in North Carolina, it appeared that 
certain claims against persons who were 
good 'had been placed In the constable's 
hands for collection in February 1842 and 
the statutory limitation of three years was 
set up as a bar to the recovery: and the 
argument was that if the officer could have 
collected the claims between February and 
October 1842, his failure to do so was a 
breach of the condition of' his bond for 
which a right of action at once accrued and 
so the sureties were protected by the sta t
ute. But the court held otherwise. "The 
omission to collect, (said Pearson, J.) was a 
breach of a continuous nature. Admit there 
was a breach by a failure to collect before 
October 1842. non constat that there was 
not a breach for a failure to collect after 
October 1842 to which latter breach the 
statute was no bar." State v. Patton, 13 
Ired. R. 421. From these cases it may be 
deduced that although there may be a right 
of action upon the first breach of the con
dition of a bond with a penalty, and the 
whole penalty may be recovered to stand as 
a security for such other su·ms as may be 
afterwards assessed on scire facias, yet the 
plaintiff is under no necessity to bring his 
action at once. He may waive the first 
breach and when a subsequent breach oc
cun, he may bring his suit and assign the 
latter; and the right of action as to it will 
not be deemed to have accrued until the 
time at which it occurred. And this result 

is supported by other cases. Sanden 
271 v. Coward, *15 Mees. & Welsb. 48; 

Blair v. Ormond, 7 Eng. Law & Eq. 
318; Arnott v. Holden, 16 Eng. Law & Eq. 
142; Austin v. Moore, 7 Metc. R. 116. 

Whether therefore, Rosser the executor 
committed a breach of the condition of his 
bond by the illegal sale of the slave, or by 

failing to settle his account, or (if the sale 
be treated as a nullity) by failing ·to pay 
over the value of the slave and his hires to 
those entitled at an earlier period, it seema 
clear that after the amount of those hires 
was ascertained in the chancery suit and 
declared to be a part of the assets of the 
estate of his testator with which he was 
chargeable and when he was required by 
the decree of October 1850 to pay over the 
same to those' entitled and execution in 
favor of Mrs. Depriest for her share waa 
returned "no assets," there was a clear 
right of action in her favor upon the execu
torial bond to which the statute of limita
tions could have no application. See Beale's 
adm'r v. Botetourt Justices, 10 Gratt. 278, 
(opinion of Moncure, J.) which commenced 
some years before the Code of 1849 took 
effect. 

Whether therefore the period, at which 
the cause of action upon the executorial 
bond for the matter in controversy here, 
shall be said to have accrued, be determined 
by the provision in the Code already referred 
to, or·upon general principles, the result ia 
the same. In neither case has the statute 
of limitations any application. The provi
sion of the Code is in effect but declaratory 
of what the law would have been without it 
in this precise case. 

That the securities might have been made 
parties in the chancery cause and in fact 
were at one time made parties but the bill 
was afterwards dismissed as to them will 
not impair the present right of action on 
the bond. Parties may often proceed in 
equity against an executor and may also 
make the sureties parties in the cause with 

a view to their ultimate liability. 
272 But *they are under no necessity to 

make them such parties and the fail
ure to do so will in no manner aBect the 
right to proceed against them by action on 
the bond after they shall have established 
their demands against the exeCt1tor, either 
under the statute of limitations or other
wise. Creditors upon legal demands some
times may, and upon equitable 4emanda 
must, come in the first instance into equity 
to assert their claims and may make the 
sureties parties but they may omit them 
and after establishing their claims against 
the executor and failing to get satisfaction 
by execution, may then sue upon the official 
bond, and their failure to unite the sureties 
in the chancery suit as defendants with 
the executor will in no manner affect the 
question as to when the cause of action 
upon the official bond accrued. That a de
cree creditor might sue upon such a bond 
as well as a judgment creditor was settled 
even before the provision of the Code, (ch. 
130, t 23, p. 544,) which covered both. 
Bush v. Beale, 1 Gratt. 233. And it is now 
held even in England that an action of 
debt will lie upon a decree ascertaining a 
certain sum to be due and requiring its 
payment. See cases cited 2 Rob. Pro (ed. 
1855,) p. 124; 1 Ibid. 204. 

That the decree was de bonis testatoris 
and not de bonis propriis is a matter which 
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cannot avail the appellants. The appellee 
might complain that the decree was re
stricted to the assets in the hands of the 
executor, and for that cause might have 
claimed a reversal in an appellate court. 
Moore's ex'x v. Ferguson, 2 Munf. 421; 
Sheppard's ex'or v. Starke, 3 Munf. 29. 
But it could not prejudice the sureties and 
certainly cannot render the decree fraudu
lent and void as to them. The form of the 
decree was the act of the court and not of 
the party or her counsel, and there is noth
ing in the case upon which fraud in fact 
or in law can with any justice be imputed 
to either of these. If the decree were 

even erroneous as contended by the 
ZlJ ·counsel, this would not render it a 

nullity. As long as it remains un
reversed full force and effect must b~ given 
to it as well against the sureties as the ex
ecutor himself and it cannot be questioned 
in this collateral way. 

I think none of the grounds of error as
signed can be maintained: and I am of 
opinion to affirm the judgment. 

The other judges concurred in the opinion 
of Lee, J. 

Judgment affirmed. 

Zl4 -Calahan'. Adm'rs v .... R. Depriest, 
Trustee. 

(Absent. .AI.LJnf. P.) 

J'anuary Term. 18118. Richmond. 
0fIIdaI BoadII-ActIoa apoa-Relator.*-In an action 

aD the olllc1al bond of an executor awainBt one of 
bls sureties to recover tbe amount of a decree 
uatnst the executor rendered In favor of the 
trustee of a woman. the trustee 1s the proper 
nlator In the action. 

This was an action of debt in the Circuit 
court of Campbell county by Williston Tal
bott, Adam Clement and two others, justices 
of Campbell county, at the relation of John 
R. Depriest, trustee of Patsy Depriest, 
against the administrators of David Calahan 
deceased, who was one of the sureties of 
John Rosser as executor of Henry Wood 
deceased. The facts are stated by Judge 
Lee in his opinion. Calahan'S adminis
trators applied to this court for a superse
deas to the judgment, which was allowed. 

Garland, for the appellants. 
lIIosby, for the appellee. 

LEE, J. The action in this case is upon 
the same bond which was the foundation of 
the action in the case of Lewis Franklin's 
adm'r against Patsy Depriest; but it was 
against another of the sureties and was at 
the relation of John R. Depriest as trustee 
of Patsy Depriest and her children and not 
at the relation of Patsy Depriest herself; 
and the object of the suit was to recover 
Dot Mrs. Depriest's share of the hires of 

"See wenerailY. monowraphlc MU on "OIllc1al 
Bonds" appended to 8aDPter v. Com .• 17 Gratt. UK. 

the slave Squire, but the sum of one hun
dred and twenty-five dollars and 

275 eighty-two cents with interest *on 
sixty dollars and sixty-two cents part 

thereof from the 31st of December 1833 until 
paid being the amount decreed to John R. 
Depriest as trustee for Mrs. Depriest and 
her children for so much found due to them 
from the executor on general account. The 
pleadings were the same as in the action 
against Franklin's administrator and there 
was, as in that, a demurrer to the evidence. 
But losing sight of the breach alleged in 
the declaration the jury found a verdict for 
eight hundred and twenty-one dollars and 
twenty cents with interest on four hundred 
and ninety dollars part thereof from the 31st 
of December 1847 till paid (being the precise 
amount decreed to Mrs. Depriest herself for 
her share of the hires of Squire) and the 
further sum of sixty-eight cents r.osts sub
ject to the opinion of the court upon the 
demurrer to evidence. And the court being 
of opinion that the law upon this demurrer 
was for the plaintiff, rendered judgment for 
the penalty of the bond and coats to be dis
charged by payment of the amount so found 
by the jury and the costs. * 

Now for reasons similar to those I have 
endeavored to assign for the judgment in 
the case of Franklin's adm'r against Patsy 
Depriest I think it very clear there was 
cause .of action upon the bond for the 
amount decreed to be due Mrs. Depriest on 
general account and that the same was not 
barred by the statute of limitations; and a. 
this amount was decreed to John R. De
priest as trustee for Mrs. Depriest and her 
children, there can be no doubt that to re
cover this particular amount, the suit was 
properly at his relation. For even one who 
was originally an equitable assignee only 

may maintain such an action if he 
276 has in his own *name brought suit 

and obtained a decree for the debt. 
Commonwealth v. Barstow, 3 B. Monr. R. 
293. But it is at the same time perfectly 
clear that John R. Depriest cannot in this 
action recover the amount of Mrs. De
priest's share of the hires of Squire. In 
fact the declaration makes no claim what
ever on this account but by the only breach 
of the condition which it alleges, is ex
pressly restricted to a demand of the one 
hundred and twenty-five dollars and eighty
two cents with interest on a part thereof 
decreed to John R. Depriest as trustee of 
Mrs. Depriest and her children for so much 
due them from the executor on the general 
account. And if the declaration had 
claimed the hires of squire, still John R. 
Depriest has shown no nght to recover them 
in this action. Such an action is only to 
be maintained at the relation of the party 
baving the legal right to the subject de
manded or in whose name the judgment or 

-Note 11,. tAe Rq)Or"Ur.-It afterwards appeared tbat 
the error was not that of the jury or the court. but 
of the clerk. who In makinw UP the record. put Into 
It the verdict and judwment rendered In ,the pre· 
vious case instead of the. one rendered in the cause. 
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decree was rendered. Garland v • .Jacobs, 
2 ~igh 651; Burnett v. Harwell, 3 Leigh 
89. The decree for the hires was to Mrs. 
Depriest herself, and not to .John R. De
priest, and concede (what I am not disposed 
to controvert) that if he had been appointed 
by competent authority, trustee for Mrs. 
Depriest as to these hires with power to 
demand sue for and recover them for her 
benefit, it would have authorized him to 
maintain an action for them at his own rela
tion, yet nothing of the kind is shown here. 
It is true .John R. Depriest was appointed 
trustee for Mrs. Depriest by an order made 
pending the cause in place of Edward B. 
Withers deceased who had replaced Rosser 
when by a previous order he had been re
moved as sucb trustee; but Rosser had been 
appointed the trustee by tbe will of Edward 
Wood in relation to the property given to 
Mrs. Depriest and her children by the will 
and the trust did not extend to the hires of 
Squire because as to him the testator died 

intestate. Hence the hires were de-
7:17 creed *directly to Mrs. Depriest (Tur-

pin Depriest her husband being then 
dead) and not to .John R. Depriest. It is 
clear therefore that he could not have re
covered these bires even if tbe declaration 
had alleged as a breach the failure to pay 
them, and that the verdict improrrlY found 
for the plaintiffs the amount 0 them in
stead of the smaller sum due on the general 
account. And as the verdict must be set 
aside, judgment cannot now be given even 
for the amount which it appears the relator 
was entitled to recover. 

There is still another error in the judg
ment whicb would render a reversal una
voidable. The judgment is against the 
plaintUfs individually when it should have 
been against them as administrators to be 
levied of the assets in their bands to be 
administered. As it must be reversed how
ever for the reason already assigned, this 
error becomes immaterial. 

I am of opinion to reverse the judgment, 
to set aside the verdict and the demurrer to 
evidence and remand the cause for a venire 
facias de novo. 

The other judges concurred in the opinion 
of ~e, .J. 

.Judgment reversed. 

7:18 *McKildoe's Ex'or v. Darracott. 

(Abtrent. ALLIIN. P.) 

April Term. 181i11, RIchmond. 

t. a--BretU:h of Coadltloas-Walver by ~.*-A 
lease belnlr forfeited by the act of the le88ee In 

.a--Bnac:h of ConcIltlons-Waiver.-For the 
proposition that where a lease has been forfeited 
for a breach of conditions such forfeiture Is waived 
where the le880r knowlDlrlY accepts the rent accru· 
Inlr after the forfeiture, the prluclpal case 18 cited 
and approved In the foUowlnlr cases: Allen v. Bart
lett, 20 W. Va. 1\4; Huklll v. Myers. 88 W. Va. 817,1& s. 
E. Rep. 158. 

8ublettlulr the premises. the forfeiture will be 
waived If the leB80r with knowledlre of the for
feiture, accepts rent. or sues out a distress for 
rent, accrnlnlr after the forfeiture. 

2. S--S. __ S-.-A sublettlulrls not acontlnu· 
Inlr act of forfeiture. and if the forfeiture Is once 
waived It cannot afterwards be retracted. 

This was an action of unlawful detainer 
instituted in tbe Hustings court of the city 
of Richmond by Peyton .Johnston executor 
of .James McKildoe deceased, against .John 
Darracott, to recover possession of the 
Powhatan bouse in the city of Richmond. 
Upon the trial of the cause it appeared that 
the plaintiff as executor of McKildoe and 
guardian of his children, leased by deed to 
Richard F. Darracott the Powhatan house 
in the city of Richmond, for five years from 
the 1st of October 1852, reserving a rent of 
three tbousand dollars per annum, payable 
quarterly; and Darracott covenanted that 
he would not, without the license of the 
said .Johnston, assign or in any way dispose 
of !tis said lease, or underlet the property, 
or In any manner transfer or dispose of the 
same, or his interest therein, or any part 
of his said interest, during the term afore
said; and should he do so, the said .John
ston reserved the right to re-enter on the 
premises and property and determine the 
lease. 

In March 1855 Richard F. Darracott hav
ing failed in business, he conveyed all his 
furniture in the Powhatan house and 

other property to William D. Winston 
279 -and .John O. Steger in trust for the 

payment of his debts. On the 2d of 
May 1855 Darracott addressed a note to 
.Johnston, in which, after referring to the 
provisions of his lease which forbade him 
to sublet the house, and to his inability to 
keep up the hotel, proposed to surrender the 
lease on the 20th of tbe month; and gave 
him'Dotice that unless he would accept the 
surrender of the lease he should sublet it to 
.John Darracott for one year from the 15th 
instant. And he said that unless before 
that day he heard from him objecting to 
the subletting to .John Darracott, and con
senting to accept a surrender of the lease 
he should consider the subletting met wi th 
his approbation, and would be with his 
license. 

Not having received an answer to his 
letter, Richard F. Darracott proceeded to 
lease the house to .John Darracott for one 
year from the 15th of May 1855; and by 
another letter of that date he informed 
.Johnston that he had so leased the property 
to .John Darracott and had put him in pos
session. To this letter .Johnston replied on 
the same day, positively objecting to the 
transfer of the lease by Richard F. to .John 
Darracott. And it appears that he had, be
tween the 2d and 15th of May, apprised the 
parties that he objected to the lease of the 
premises to .John Darracott, unless he would 
take it for the whole of the unexpired term. 

On the 16th of May 1855 William D. Win
ston and .John O. Steger addressed a note to 
the plaintiff, informing him that the cred-
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itors secured by the deed of trust executed 
by Richard F. Darracott, desired them to 
proceed at once to sell the property; and as 
the law required that one year's rent of the 
premises should be secured to the landlord 
before the property was removed, they 
therewith sent him a bond securing the 
payment of the rent from April 1st, 1855, 
to April 1st, 1856. And with this note 

they sent the bond. 
280 ·When the quarter's rent fell due 

on the 1st of July 1855, the plaintift 
wrote a note to Richard F. aarracott, dated 
July 2d, requesting him to let the plaintift 
have the rent due for the Powhatan house 
before three o'clock. John Darracott 
oftered to pay the rent, but required the 
plaintiff to give him a receipt for it as ten
ant; which the plaintift refused to do. On 
the 3d of July the plaintift gave a receipt 
for two hundred dollars in part of the rent, 
without specifying from whom it was re
cieved; and he sued out a warrant of dis
tress for the balance of tHe rent as due from 
Richard F. Darracott, having first made 
the affidavit required by the statute; where
upon the balance of the rent was paid, and 
a receipt for it was given by the plaintift 
without specifying by whom it was paid, 
except that it was paid by a check of John 
Darracott, payable to plaintift's order; but 
the plaintift at the time of receiving the 
check protested that John Darracott was 
not his tenant, but Richard F. Darracott 
was. 

Upon this evidence the jury found a ver
dict for the plaintift; and the defendant 
moved the court to set it aside and grant 
him a new trial; but the court overruled the 
motion; and he excepted, and applied to the 
judge of the Circuit court of the ci'ty of 
Richmond for a supersedeas to the judg
ment, which was allowed. 

In February 1856 the cause came on to be 
heard in the Circuit court, when that court 
reversed tbe judgment of the Hustings 
court; and the cause was retained for trial. 
And thereupon the plaintift applied to th,is 
court for a supersedeas, which was allowed. 

A. Johnston and Standard, for the ap
pellant. 

Steger, for the appellee. 

MONCURE, J. It was properly conceded, 
in the argument of this cafe, on the one 
hand, that R. F. Darracott had incurred a 

forfeiture of his lease from Johnston 
281 *by subletting the demised premises 

to John Darracott; and on the other, 
that the forfeiture might be waived by the 
lessor: And the only question to be decided 
is, Whether it was so waived? 

The underletting in this case was without 
the consent of the lessor, either written or 
parol. And a forfeiture for assigning or 
lIubletting without license may be waived, 
whether the license be required by the termll 
of the lease to be in writing or not. Good
right v. Davidll, Cowp. R. 803; Roe v. Bar
rillOD, 2 T. R. 425, 430. It ill unnecellsary, 
therefore, to consider whether this case 

comes within the operation of the Code, 
p. 506, I 18; which declares that "in a deed 
of lease a covenant by the lessee that 'he 
will not a8llign without license,' shall have 
the same eftect as a covenant that the lessee 
will not, during the term, a88ign, transfer 
or set over the premises or any part thereof, 
to any person without the consent in writ
ing of the lessor, his representative or 
assigns." 

Then, as to the question of waiver of the , 
forfei ture. The doctrine on this subject 
is thus laid down by an elementary writer: 
"The re-entry resting, as we have seen, in 
the election of the lessor, he may enforce or 
waive his right at his pleasure. And as 
forfeitures, to use the phrase of the books, 
are odious in law, slight acts on his part 
have been deemed sufficient to amount to a 
waiver. Indeed, it may be stated as a gen
eral rule, that any recognition of a tenancy 
subsisting after the right of entry has ac· 
crued, and the lessor has had notice of the 
forfeiture, will have that eftect." 2 Platt 
on Leases 468. To the 88me eftect is the 
law laid down by other writers; and the 
cases cited, so far as I have seen, seem 
fully to sustain them. 

There is, indeed, no conflict of authority 
in regard to the principle which governs 
the case. The only apparent conflict is in 
its application to individual cases. The 

principle simply is, that if the les-
282 sor, with -knowledge of the forfei-

ture, do any act affirming the tenancy 
or recognizing itll continuance, he thereby 
waives the forfeiture. Whether the act, in 
a given case, will have that eftect, is some
times a question of difficulty. The accep
tance of rent, eo nomine, generally, if not 
always, hall that effect; because it can 
rarely, if ever, occur without the relation 
of landlord and tenant, and is an admis
sion that the tenancy is then subsisting. 
Archbold '11, citing Penant's Case, 3 Coke 
64b; Harvey v. Oswald, Cro. Eliz. 553, 572; 
Moore 456; 2 Anderson 90; Amsby v. Wood
ward, 6 Bam. &: Cress. 519, 13 Eng. C. L. 
R. 241. Tile same may be said of a distress 
for rent. Id.; and also of an absolute and 
unqualified demand of rent, whatever may 
be the secret motive of the lessor in demand
ing it. 2 Platt on J4eases 468. Generally, 
the le8ll0r, by merely being passive, will 
not waive the forfeiture. It is not enough 
that he knows of the breach without avail
ing himself 'of his right of re-entry. The 
act by which the forfeiture is waived must, 
as we have seen, amount to an affirmance 
of the tenancy or a recognition of its con
tinuance. Comyn 334; Archbold '11; Doe 
v. Allen, 3 Taunt. R. 78. Though if. by 
his acquiescence, he induce the tenant to 
incur expense in making improvements or 
otherwise, that is ·a circumstance from 
which, it seems. a jury might infer a 
waiver. Id. 

There is a case, however, which was 
much relied on by the counsel for the plain
tift in error as an authority to show that 
the mere acceptance of rent is not of itself 
a waiver, but matter of evidence only to be 
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left to the jury. I mean the ca.e of Doe v. The ca.e of Jone.' devisee. v. Roberts, 3 
Batten, Cowp. R. 243. That wa. not a case Hen. &: Munf. 436, in which it was con
of forfeiture. The question wa., Whether tended by the counsel for the plaintiff in 
the landlord, by receiving rent, had waived error, that this court had approved the case 
his notice to quit, and created a new ten- of Doe v. Batten, was a .uit for specific 
ancy for a year; or had merely received an performance of an agreement for a lease, 

occupation rent, in.tead of double and there were many reasons for refusing 
283 rent to which he was -entitled under to enforce the agreement, without relTing 

the stat. 4 Geo. 2. It was held to be a on the doctrine of that case, which is Inci
question of intention for the con.ideration dentally referred to with .eeming approba
of the jury on all the e,·idence. Aston, J., tion by two of the judges. The que.tion 
expre88ly di.tinguished between that case did not properly arise, and could not have 
and a case of forfeiture. been considered in the case. 

But Doe v. Batten was cited, and the doc- Nothing done by the lessor before he has 
trine therein laid down disapproved by knowledge of the forfeiture can have the 
the Conrt of king'. bench, in Goodright effect of waiving it. After he is informed of 
v. Cordwent,6 T. R. 219. Lord Kenyon, C. the forfeiture he mu.t make his election, in 
J., in delivering his opinion in that case, view of all the circumstances. whether he 
the other judge. concurring. said, "If the will waive or enforce it. He is not bound 
defendant had paid, and the le .. or of the to elect immediately; but may take his 
plaintiff had received the money as a .ati.- own time to do 80. Until he make. up his 
faction for the injury done by the defendant mind, however, he mu.t take care to do no 
in continuing on the plainti1f's land a. a act which may have the effect of affirming 
tre.passer, then the plainti1f might have or recognizing the continuance of the ten
recovered in ejectment. But if it were paid ancy. He cannot first waive, and then en
eo nomine a. rent. and received as such, and force the forfeiture. The le.see cannot 
the jury have found that it was so, I can- be a tenant and a trespasser at the 
not a.sent to the doctrine laid down in the 285 *same time. He continues to be a 
case. cited, that the receipt of rent accruing tenant, if the forfeiture be waived, 
after the expiration of the notice to quit is just as if it had never occurred. He be
not a·waiver of it; for according to that come. a tre.passer, if it be enforced. 
doctrine, the same person might .Eand in The waiver of one forfeiture is of course 
the relation of tenant and trespasser to his not a waiver of a subsequent forfeiture: 
landlord at the same time." And if the act of forfeiture be continuing, 

In Blyth v. Dennett, 16 Law &: Equ. a waiver of a right of re-entry for one 
R. 424, which was al80 a ca.e of notice breach will not preclude a re-entry for a 
to quit, it was conceded that the acceptance new or continuing breach. Thu •• a lessor 
to rent, accruing after the expiration of the may take advantage of a forfeiture occur
notice, would have been a waiver of it; but ring de die in diem, a. in the case of a 
no .uch rent had been received. neglect to repair, work a mine, or the like, 

That Lord Mansfield did not intend, in conttnuing from day to day, notwithstand
Doe v. Batten, to que.tion the principle ing a previous distress for rent. 2 Platt 
that acceptance of rent accruing after for- on Lea.es 471, and cases cited. So also, 
feiture, with notice of the forfeiture, a. a where the covenant was that room. should 
waiver of it, is conclu.ively .hown by the not be used for certain purposes, it was 
case of Goodright v. David., Cowp. R. 803, held that there was a breach of this cove
decided only three years after the former. nant every day during the term that they 
That was ejectment brought by lessor were 80 used; and that the lessor was not 
again.tie.see on tht! ground of forfeiture by precluded by receiving rent sub.equent to 
SUbletting, contrary to a covenant and the commencement of .uch u.er, from tak
condition contained in the lease. The de- ing advantage of the forfeiture, provided 
fense was that the forfeiture had been the u.er continued after such receipt of 

waived by the acceptance of rent. I rent. Comyn 334; Doe v. Woodbridge, 9 
284 *Lord Mansfield said, "Thi. case i. Barn. &: Cre ... 376, 17 Eng. C. r ... R. 399. 

extremely clear. To construe this But a .ublease i. no more a continuing act 
acceptance of rent due .ince the condition of forfeiture than an assignment, notwith
broken, a waiver of the forfeiture, i. to standing what is said by Platt, rd. 472, that 
construe it according to the intention of the I "It doe. not appear to be .ettled whether 
parties. Upon the breach of the condition, an underletting is or is not a continuing 
the landlord had a right to enter. He had; breach." The only authority cited for 
full notice of the breach, and does not take: this ob.ervation i. an obiter dictum of the 
advantage of it; but accept. rent .ubse-I V. C. in Dowell v. Dew, 1 Young &: Col. 
quently accrued. That shows he meant the, 345, 366, 20 Eng. Ch. R. 345. But that dic
lease should continue. Cases of forfeiture I' tum i. plainly opposed to principle and the 
are not favored in law; and where the for- whole current of authority. The cases are 
feiture is once waived, the court will not I numerous in which forfeiture. by .ublet
assi.t it. The consequence is, that there ting have been held to be waived by the 
must be judgment for the plaintiff.... The subsequent acceptance of rent. The case 
authority of this case has never been de- I already cited from Cowper 803, i. a case of 
nied. It is cited by the elementary writer., I that kind. There could ha,·e been no difli
and set forth at length in 2 Lom. Dig. I' culty in enforcing the forfeitures in these 
margo 91-2. cases if the breaches had been continuing. 
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The only difference between an assignment 
and underlease in this respect is, that 

286 the *doctrine of Dumpor's Case, 4 
Coke R. 119, in regard to assign

ments, has not been extended to under
leases. It was held in that case that a 
license to assign any part is a dispensation 
of the whole condition, and the lessee or 
his assigns may a88ign all the residue 
without license: Whereas it has been since 
held that a lessor who has a right of re
entry on a breach of covenant not to under
let, does not, by waiving his entry on one 
underletting waive his right to re-enter 
on a subsequent underletting. Doe v, Bli88, 
4 Taunt. R. 735; Archbold en, In the 
former case the waiver is of the condition 
itself. In the latter only of the forfeiture 
for a particular breach. But in the latter 
each breach is a complete, and not a con
tinuing'act of forfeiture. 

Having stated the legal principles which 
I deemed pertinent, it now only remains to 
apply them to the case. It is certain that 
Johnston never assented to the underletting 
to John Darracott, or affirmed or recognized 
his tenancy; but that he always refused to 
do so. It is, I think, equally certain that 
he did affirm and recognize the continuance 
of the tenancy of R. F. Darracott, with full 
knowledge of the forfeiture. He was fully 
informed on the 2c1 of May 1855 that the 
premises would be sublet to John Darracott 
on the 15th of that month; and again, on 
the 15th, .... as informed that they had ac
cordingly been sublet. On the 2c1 of July he 
dt!manded the rent of R. F. Darracott, a 
quarter's rent having, on the preceding 
day, become due under the lease. On the 
3d of that month he received two hundred 
dollars, and signed a. receipt for it, in part 
of rent to the first of the month. On the 
5th or 6th of the month he sued out a dis
tress warrant against R, F. Danacott for 
live hundred and fifty dollars, balance of 
the quarter's rent due on the first of the 
month, having first made the necessary 
affidavit that the said balance was justly 

due him, "for rent reserved upon con
'JJ!f1 tract from the said R. F. ItDana-

cott." On the same or the next day 
he received J. Darracott's ·check for the 
said balance, and gave a receipt therefor, 
"protesting at the same time that J. Dar
racott was not leasee or tenant, but that R. 
F. Darracott was." Each and all of these 
acts, to wit, the demand of the rent, the 
distre88 for it, the acceptance of it, and the 
express declaration made at the time of its 
payment, were plain and palpable affirma
tions and recognitions of the existing ten
ancyof R. F. Darracott. Why, then, are 
they not a waiver of the forfeiture? Can 
it be because Johnston refused to sanction 
the underletting, or to recognize J. Darra
cott as his tenant? Certainly not. It was 
not nece888ry to do that in order to con
tinue the existence of the lease. There was 
no inconsistency in repudiating the act of 
subletting, and at the same time insisting 
on the continuance of the lease. R. F. 
Darracott could not drive Johnston to the 

alternatives of sanctioning the act of for
feiture or putting an end to the lease. The 
right of re-entry was a cumulative remedy, 
to which Johnston might resort or not, at 
his election; and whether he resorted to 
it or not he might still resort to his 
remedy by action for. the breach of the 
covenant not to underlet; in which ac
tion he would be entitled to recover such 
damages as he could show that he had 
sustained. See Doe v. Meux, 10 Eng. 
C. L. R. 417. It might have been to 
his interest to continue the lease notwith
standing the breach, and to rely for his in
demnityon the action only. The covenant 
would be of no use if he could not do so. 
By enforcing the forfeiture he would have 
lost the benefit of the year's rent which 
had been secured to him in advance, (except 
so much as had accrued before the forfei
ture,) and take .. the chance of finding an
other tenant for the property. 

I conclude, then, that these acts were 
a waiver of the forfeiture: and the 

288 wah'er, having once been *made, 
could not be withdrawn. Johnston 

could not affirm the continuance of the ten
ancy to the 1st of July and then determine 
it. He may have supposed that he had a 
right to do so; but that cannot change the 
legal effect of his acts. If the tenancy of 
R. F. Darracott is still a subsisting ten
ancy, it follows that Johnston is not enti
tled to the posse88ion of the premises, and 
of course cannot recover it of J. Darracott, 
however wrongful the act whereby the latter 
acquired it. 

I am for affirming the j,\dgment of the 
Circui t court. 

The other judges concurred in the opinion 
of Moncure, J. 

Judgment affirmed. 

289 *Tinsley v. done. 8& al •• 

April Term. 18M, Rlcbmond. 
(Absent, A.LI.BN, P.) 

WIII~ at Bar.-B died In 18117. and by his will 
devised a tract of land to eacb of bls ~ons J and F. 
He tben says. "It Is my will If my said BOn J die 
wltbout Issue. and tbe property heretofore etven 
him sballll"o to bls brotber F. wbo In that case 
will lose tbe land beretofore etven blm. It beln .. 
my will and d~~lre tben and In tbat case. and 
upon tbe bappenlulI" of tbe event of my BOn J's 
deatb, tbat tbe land near W. wblcb would otber. 
wise be F's sbart'. be BOld and tbe money equally 
divided between my survtvlnll" children." J dies 
without Issue. HBLD: • 
I. s. .. _e.tatu Tall-<:Onvertecllnto Fee 51 ...... *

J took an estate tall In the land devised to blm, 
wblcb was converted by tbe statute Into a fee 
simple; and tberefore tbe limitation over to 
F Is void. 

ewuls-EstaW Tall-<::Gnvertecllnto Fee SIm .... -In 
Hood v. Haden. 82 Va. 1!117, It Is sald: "The same 
principle (that Is as was decided In Ball v. Payne. G 
Rand. 78). was decided In See v. Cralll"en, 8 Lelll"h HI. 
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not beln., entlUed to take the estate devised to 
J nnder the limitation over to him, the bequest 
of the proceeds of land devised to him, to the 
survlvinlr chlldren of the testator npon F's tak
In., the land devised to J Is void, and F Is entl
Ued to retain It. 

The testator John Bryan, who died in 
1807, devised a tract of land to each of his 
sons John F. and Frederick; after which 
his will contains a clause in these words: 
"It is my will, if .my said son John F. 
Bryan die without issue, that the property 
heretofore given him shall go to his brother 
Frederick Bryan, who in that case will lose 
the land heretofore :given him. It being 
my will and desire, then and in that case, 
and upon the happening of the,event of my 
son John F. Bryan's death, that the land 
near Williamsburg. which would otherwise 
be Frederick's share, be' sold, and the 
money equally divided between my surviv
ing children." J. F. Bryan died in 1~, 
leaving no issue living at his death. Fred
erick is still living. The appellant, as 

the personal representative and an 
.290 heir *of one of the children of the 

testator who survived him, but died 
before J. F. Bryan, claims an interest in 
the land devised to F. Bryan under the 
limitation aforesaid in favor of the testa-. 
tor's surviving children. 

In April 1820 John F. Bryan and Freder
ick Bryan entned into an agreement under 
seal, by which they agreed to unite in the 
sale of the land devised by their father to 
John F. Bryan, and to divide the proceeds 
of the sale between them; and Frederick 
Bryan covenanted to convey to John F. 
one-half of the land devised to Frederick, 
upon the condition of John F. Bryan's hav
ing a child or children; and if John F. had 
no child, the deed was to be void. In pur
suance of this agreement they in August 
1820 sold and conveyed the land of John F. 
Bryan to Seervant Jones. 

In 1826 Frederick Bryan conveyed the land 
devised to him to Bennett Kirby in trust to 
secure to Haynes Lee a debt due to him 
from Frederick Bryan, and also to indem
nify Lee as the security of Frederick Bryan. 
This land seems to have been sold under 
this deed of trust, and to have come through 
several intermediate conveyances to the 
possession of Scervant .Jones. 

After the death of John F. Bryan in 1850 
this suit was instituted in the Circuit· court 
of Williamsburg and James City, by 

In that case. a will dated In 1803 contained the 
followinlr clause: '1lrlve and bequeath to my dau.,h
ter, Phmbe. the upper half of my plantation • • .: 
but should she die without heirs of her own body.' 
then over. It was held that the daulrhter took an 
estate tall converted Into fee simple. See also, Tate 
v. Tally, 8 Call 8M: Smith v. Chapman. 1 H. &: M. 800; 
Bramble v. Billups, 4 Leigh 110: Callls v. Kemp, 11 
Gratt. 78; 7'ilWll~ fl. JOM., 18 Gratt. _: II Min. Inst. 
(Bel Ed.) marlr. p. 8IK It '111." 

See, In accord, Graham~v. Graham, 4 W. Va. 8llO. 
The principal case is cited In 4 Va. Law Relr. lIII8, 86'1, 
868, 810: 5 Va. Law Relr. 86. 

Thomas Tinsley, a descendant of one of the 
d~ughters of the testator John Bryan, in 
hIS own right and as the administrator of 
the daughter, against Jones and the other 
descendants of John Bryan, seeking to re
cover the land which had been devised to 
Frederick Bryan; and to have it divided 
under the will of John Bryan. Upon the 
hearing the court below dismissed the bill' 
and thereupon Tinsley applied to thi~ 
court for an appeal, which was allowed. 

Morson and Wellford, for the appellant. 
Robinson and Stanard, for the appellee 

Jones. , 
291 *MONCURE, J. I think that Fred-

erick Bryan was not to lose the land 
devised to him, unless and until he should 
become entitled to the land devised to John 
F. Bryan.' The will so ezpressly declares, 
and th~t was the testator's plain intention. 
Then, If the land devised to John F. Bryan 
was devised to him in tail, the limitation 
over to Frederick can never take eifect • 
being a remainder limited on an estate tail: 
and destroyed by the statute converting 
that estate into a fee simple . 

The question therefore is, Whether John 
F. Bryan took an estate tail in the land 
devised to him? If he did, it must have 
been by virtue of the words "die without 
issue," in the limitation over; there being 
no words of inheritance superadded to the 
devise. The first words of the limitation 
over are, "It is my will if my said son John 
F. Bryan die without issue, that the prop
erty heretofore given him shall go to 111. 
brother Frederick Bryan." If the will had 
stopped here, it would, by clear implication 
have created an estate tail in J. F. Bryan ~ 
it being well settled that a limitation ove: 
in these words superadded to an eatate 
given to the ancestor in fee or for life will 
in the one case cut down, and in the ~ther 
enlarge, the estate of the ancestor into an 
estate tail. The remaining words are 
"who (that is F. Bryan) in that case wiIi 
lose the land heretofore given him. It 
being my will and desire then and in that 
case," &c. (ut supra). Do these words 
restrict the technical meaning of the words 
"die without issue," and prevent them 
from conferring an estate tail on J. F. 
Bryan? If the words "and upon the hap
pening of the event of my son J. F. Bryan's 
death," had been omitted, the residue cer
tainly would not have had that etfect. The 
whole question then is, as to the effect of 
the last recited words in the connection in 

which they stand. . 
292 *"Issue" is nomen collectivum, and 

a word of very extensive import, em
b~cing th~ whole line of lineal descendants. 
It IS used In the statute de donis, in some 
instances, at least, synonymously with heirs 
of the body; and a devise to A and his is
~ue has even been stated by. an eminent 
Judge, (Lord Thurlow,) as "the aptest way 
of describing an estate tail, according to 
~he sta tutt;. " 2 J arm. OD Wills 329, 331. It 
IS a techmcal word of established meaning 
and must always have its effect accordingly: 
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Dnlesa there be a clear manifestation of in
tention in the context to use it in the re
stricted sense of iuue living at the death. 
It has been long settled that words (occur
ring in a will which took effect before the 
ret'ision of 1819) referring to the death of a 
pe1'llOD without iuue, whether the terms be 
"if he die without iuue"," "if he have no 

. issue," "if he die before he has any issue," 
or "for want, or in default of issue," un
explained by the context, and whether 
applied to real or personal estate, are con
strued to import a general indefinite fail
ure of issue. Id. 418. "The rule (in the 
language of Lord Redesdale) is, that tech
nical words shall have their legal effect, 
Dnleu from subsequent inconsistent words 
it. is very clear that the testator meant 
otherwise." Id. 284. Or "unless (in the 
language of another distinguished judge, 
Lord Alvanley, in Poole v. Poole, 3 Bos. 8r: 
Put. 620) the intent appear so plainly to 
the contrary that no one can misunderstand 
it." As to personalty, it seems the word 
"issue" yields more readily to expressions 
and circumstances in the will tending to 
confine it to the restricted sense than when 
applied to real estate. Id. 427. Thus, 
where the phrase is, "leaving no issue," 
the settled construction is that, applied to 
real estate, it means an indefinite failure 
of issue, but in reference to personal estate, 
it imports a failure of issue at the death. 
Forth v. Chapman, 1 P. Wms. 663, is the 

leading authority for this distinction; 
293 but it has *been confirmed by a long 

train of subsequent decisions. 2 
Jann. 419, and cases cited; also Bramford 
T. Lord, 78 Eng. C. L. R. 7CYl; Dunn & 
.... ife v. Bray, 1 Call 338; Hill v. Burrow, 
3 Id. 342. The question in this case arises 
in regard to real, and not peraonal estate. 
For though the land in controversy is that 
.... hich was devised to F. Bryan which, in 
the event of the limitation over taking 
effect, is directed to be 8o1d and the money 
divided, (thus converting the subject, in 
that event, .into peraona! estate,) yet, as 
we have seen, the question OD which the 
case depends is as to the estate devised to 
J. F. Bryan, "hich in no event is directed 
to be sold. 

Then do the words "upon the hapPening 
of the event of my son J. F. Bryan's death" 
clearly manifest an intention to use the 
word "issue" in a restricted sense? Simi
lar words have, in England, been held not 
to have that effect. 2 Jarm. 439. In Walter 
T. Drew, 1 Com. R. 373, the words of the 
deriae were, "It is my will that if W, my 
son, shall happen to die and have no issue, 
.teo, then and in that case, and not other
wiae, after the death of the said W, I give, 
&c., all my landa, &c. unto R, my son, to 
have and to hold the same after the death 
ofthe said W, to him and his heirs." Held 
that W took an estate tail. In Doe v. 
Cooper, 1 East. R. 229, it '\"as held that a 
deTise of land to R C for the term only of 
his life, and after his decease to his .issue 
as tenants in common, but in case he should. 
die without leaving illSue, then to E H in 

fee, gives to R C an estate tail. In Doe v. 
Goldsmith, 7 Taunt. 209, 2 Eng. C. L. R. 
73, the devise was to F G and his assigns 
for his life, and immediately after his de
cease to the heirs of his body in such parts 
or shares as he should by deed or will ap
point; and in default of such heir of his 
body, then immediately after his decease to 

J G. Held, that F G took an estate 
294 tail by *implication. See also Broad

hurst v. Morris, 22 Id. 1, and Doe ,'. 
Rucastle, 8r:c., 65 Id. 87". 

I have seen no English case in which 
similar words have had the effect of re
stricting the technical meaning of the 
words "die without issue," in regard to 
real estate, though there have been several 
in which they have had that effect in regard 
to peraonal estate. 2 Jarm. 443; as in Pin
bury v. Elkin, 1 P. Wms. 563; which was 
followed by Stratton v. Payne, 3 Bro. P. 
C. Toml. ed. 99 (cited in Read v. Shell, 2 
Atk. 647); Wilkinson 'I. South, 7 T. R. 553; 
Trotter v. Oswald, 1 Cox's Cas. 317 i. and 
Rackstraw v. Vile, 1 Sim. 8r: Stu. 604, 1 
Condo Eng. Ch. R. 309. But in Donn v. 
Penny. 19 Ves. R. 545, the word. "after 
him" (following the words "for want of 
issue") were held by Sir W. Grant not to 
vary the construction. "That no judge of 
later times, (says Jarman, p. 446,) would 
have depar\ed from the legal sense of the 
words upon such an expresaion as that in 
Pin bury v. Elkin, admits of little doubt." 
But he thinks that, followed all that case 
has been by the other cases above men
tioned, it is too late to question its author
ity. "We are taught, however, (be says,) 
by Sir W. Grant's decision in Donn v. 
Penny, that the doctrine of the case of 
Pinbury v. Elkin will not be applied to any 
case in which the variation of phrase is 
such as fairly to take it out of the reach of 
its authority." 

But stronger manifestation of intention 
to use the words "die without illSue" in a 
restricted &ense will be required iq a case 
in which a life estate only is given to the 
ancestor, than in a case in which a fee 
simple is given to him. In the latter case 
the illSue may inherit the estate from the 
ancestor as his heirs at law, or derive it 
from him by deed or will; whereas in the 
former they cannot get it at all, if the 
words be construed in a restricted sense; 

and it is therefore necessary to con-
295 strue *them in a technical sense to 

effectuate the manifest intention of 
the testator. There can be no conceivable 
motive for limiting the estate over only in 
the event of the ancestor's dying without 
issue, but that the issue, if any. may have 
the estate. The restrictive words should 
therefore be extremely strong to require 
such a construction as would deprive the 
isaue of any possible means of succeeding 
to the estate. See 2 Jarm. 440-1-2; in 
which the case of Wyld V. Lewis, 1 Atk. 
R. 432, is cited as having been decided un
der the infiuence of these views. But the 
opinion of Tucker, P., in Doe v. Craigen, 
8 Leigh 449, is conclusive on this subject. 
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"Bere. (said he.) the words. if she dies 
without heirs of her body. do not amount 
to a devise to the hei rs of her body after 
the determination of her estate for life; 
and the consequence would be. that if she 
takes but an estate for life. her issue can 
never take any thing. The law of England 
would therefore construe this clearly an 
estate tail." "The estate for life must be 
enlarged into a fee tail. according to the 
general intent." The authorities upon this 
subject. he said. are numerous; and he cited 
several, not only from the English. but also 
from our own reports. 

'the will in this case does not give an 
express estate for life to J. F. Bryan; but 
it gives the land to him. without the super
addition of any words of inheritance; and 
there is nothing in the will, but the limi
tation over in the event of his dying with
out issue, to manifest an intention to give 
them more than a life estate. The conse
quence is, that but for that limitation over 
he would have been entitled only to a life 
estate, independently of the act dispensing 
with the necessity of words of inheritance 
in the creation of an estate in fee simple. 
The act of 1785 converting estates tail into 
estates in fee, declares that every estate in 

lands which since the 7th of October 
296 1776 Ithath been, or hereafter shall be 

limited so that. as the law aforetime 
was, such an estate would have been an 
estate tail, sha1l be deemed to have been. 
and to.continue, an estate in fee simple. 
12 Ben. Stat. 156. The question, therefore, 
in determining whether an estate tail is 
created, always is, (or at least was before 
the revision of 1819,) Whether it would have 
been such an estate under the law as it was 
before the 7th of October 1776. In the lan
guage of Roane, J., in Tate v. Talley, 3 
Call 354, the act "refers to and reserves all 
laws then in force for the decision of the 
question, Whether, in future as well as in 
past cases, an estate tail would (but for the 
Interposition of the act) have passed or 
not?" And in the language of Fleming, 
J., in the same case. "the whole effect of 
the statute is to convert estates tail into 
estates in fee simple, and not to alter the 
meaning of words or destroy the established 
rules of construction." The doctrine of 
that case, which seems indeed to be noth
ing more than the neces&ary construction 
of the act according to its terms, has been 
recognized and acted on in all the subse
quent cases. Some of the judges in some 
of the cases supposed that as the same act of 
1785, which referred to the law as it afore
time was, also dispensed with the necessity 
of words of inheritance in the creation of a 
fee, the law as it aforetime was must be 
considered as modified to that extent in the 
determination of cases arising afterwards. 
But that view, it seems to me. is opposed 
not only to the manifest design of the pro
vision dispensing with words of inherit
ance, but to the plain language of the act. 
That design was to effectuate the probable 
intent of a grantor or testator where there 
is nothing in the deed or will to show that 

298.297.298 

a less estate than a fee was intended to be 
given, and where but for the provision the 
grantee or devisee would be entitled only to 

a life estate. The act refers to and 
'191 adopts the law as it *aforetime was 

without limitation or restriction; and 
it expressly declares that every estate. &c., 
"shall be deemed a fee simple, if a less 
estate be not limited by express words. or 
do not appear to have been granted, &c., 
by construction or operation of law." 
Where an estate is devised to A, and if he 
die without issue. to B, the statute. or rather 
tbe provision in question, does not give A 
an estate in fee, because the will. "by con
struction or operation of law." gives him 
an estate tail. So also where the words 
"then on the happening of his death." or 
any other words insufficient to restrict the 
technical meaning of the word ., issue," 
are superadded thereto. But it seems to be 
now definitely settled that the provision in 
question can have no effect in such cases. 
"From an examination of the cases. (says 
Tucker, P.. in Doe v. Craigen. supra,) it 
will be found that the question is expressly 
decided against the statute (that is against 
the effect of the said provision) in Ball v. 
Payne, 6 Rand. 73; and that the case of 
Bramble v. Billups. 4 Leigh 90, recognizes 
the principles of that decision in extenso." 
Though he had struggled against that con
struction in more than one case, yet he said 
he could no longer undertake to controvert 
it, and must therefore surrender. 8 Leigh 
452. 

The case of Lucas & wife v. Duffield, 6 
Gratt. 456, was cited and very much relied 
on by the counsel of the appellant, to show 
that the words "die without issue," in this 
case, were used· in the restricted sense of 
issue living at the death of J. F. Bryan. 
who did not therefore take an estate tail. 
Without undertaking to reconcile' that case 
with others on the same subject, it is suffi
cient to say that it certainly does not pra
fess, nor was it thereby intended, to 
overrule the case of Lee v. Craigen, and 
other cases therein referred to; from which 
it is plainly distinguishable in this, that 

the land there was devised to W D, to 
298 him and his heirs. *No reasons are 

assigned for the judgment; but, in 
construing the words "die without legal 
issue, It to mean issue living at the death 
of W D, the court no doubt considered that 
it would not only be pursuing the restrictive 
words contained in the clause of attestation, 
but would be gh'ing effect to the whole 
will, and that the issue might inherit the 
land as heirs of W D, or derive it from 
him by deed or will, and thus get the ben
efit intended for them, while the limitation 
over would take effect as an executory de
vise. The decision I imagine would have 
been different if a life estate only had been 
given by the will to W D: and the manifest 
general intent in favor of the issue could 
only have been effected by enlarging that 
life estate into an estate in tail. See Roe 
v. Grew, 2 Wils. R. 322; and Doe v. Applin, 
4 T. R. 82. ' 
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The result of what I have said is, that 
in my opinion J. F. Bryan took an estate 
tail in the land devised to him, with re
mainder limited thereon to F. Bryan. It is 
not material to enquire whether that re
mainder is limited to take effect on the 
death of J. F. Bryan without issue indefi
nitely, or without issue living at his death; 
18, by the act for docking entails, all re
mainders, as well contingent as vested, 
dependent on the estate in tail, are utterly 

. barred; and as the case occurred before the 
act of 1819 giving effect to every limitation 
upon such an estate which would be valid 
when limited upon an estate in fee simple 
created by technical language. 1 Rev. 
Code, p. 369, I 25. 

The following cases in our own reports 
tend strongly to sustain the principles on 
which the foregoing opinion is based : 
Carter v. Tyler, 1 Call 165; Hill v. Burrow, 
J Id. 342; Tate v. Tally, Id. 354; Eldridge 
v. Fisher, 1 Hen. &: Munf. 559; Goodrich 
v. Harding, 3 Rand. 280; Bellsv. Gillespie, 
5Id. 273; Broaddus v. Turner, Id. 308; Ball 
v. Payne, 6 Id. 73; Jiggetts v. Davis, 1 

Leigh 368; Callava v. Pope, 3 Id. 
m 103; Bramble *v. Billups, 4 Id. 90; 

Doe v. Anderson, Id. 118; Doe v. 
Craigen, 8 Id. 449; Wright v. Cohoon, 12 
!d. 370; Callis v. Kemp, 11 Gratt. 78; and 
Moore v. Brooks, 12 Id. 135. All of these 
cases concern real estate; in regard to 
which there has been little conlIict in the 
decisions of this court. lIoIany cases con
cerning personal property might be cited 
for the same purpose; but it cannot be 
necessary to do so. 

It now only remains to consider whether, 
as contended by the counsel for the appel
lant, F. Bryan has concluded himself and 
his assigns from setting up the title of J. 
F. Bryan as tenant in tail, by the agree
ment with him of the 20th of April 1820, 
and by joining him in the deed of the 21st 
of Angust of that year, conveying the land 
to the appellee Jones. I think not. The 
agreement was between the two brothers; 
and was a compromise of their respective 
rights, whatever they might be, in the land 
devised to J. F. Bryan. None of the other 
children of the testator were partiea to it, 
or had any interest whatever in the subject. 
The agreement was not intended to benefit, 
and could not injure them in any way. 
The only consideration required of ..... Bryan 
for being permitted to participate in the 
purchase money of the land was hia joining 
in the deed and giving a covenant of war
ranty to the purchaser, and a covenant to 
convey to J. F. Bryan, in the event of his 
having a child or children, one-half of the 
land devised to F. Bryan, which ls the land 
now in controversy. That land, as early 
as February 1826, was conveyed by F. 
Bryan by deed of trust for the benefit of a 
creditor. The deed was duly recorded; the 
land was sold under it; has been conveyed 
to several successive owners; and ultimately 
to the appellee Jones, as he says, for full 
ruue paid for the fee simple estate; he and 
thOle under whom he claims having been 

advised, as he says, that""F. Bryan 
300 tlhad a good title to the land ander 

his father's will. If the said appellee 
had notice of the agreement aforesaid, it 
doea not appear that the intermediate 
vendors had; nor do I deem it material 
whether they had or not. 

I think the decree ought to be affirmed. 

The other judges concurred in the opinion 
of Moncure, J. 

Decree affirmed. 

301 tlBrooke "ala. v. Shacklett. 

Carter" als. v. Wolfe. 

April Term. 181511, RIchmond. 

t. Cue Appnved.*-TIie case of GalietlO', a'or, v. 
TA_ AttOf'lNW' G_I. 8 Lellrh 4110. approved. 

2. Relic'''' eoa.,....atIou-Statatu.t-The act, 
Code. ch. '1'1.18. 11.10. 11. 11, II, relates only to con· 
veyances. devises and dedications of pro~rty for 
the use of "'relt/rlous con/rfeptionR. " In the ltmlted 
and local RenBe of the term. viz: for the members 
of those relt/rlous conne.rations. who. from their 
residence at or near the place of publtc worship. 
maY be exPected to UBe It for such purpose.* 

a. s...-OHt Mast 0.. .... EnJoy_t of Load 5ocIet,.. 
-No deed Which does not reBpect the rilrhtB of the 
local Boclety or relt/rlou8 conll"relration: and no 
deed which does not desllrD the enjoyment of the 
UBeB of the property conveyed by the local re1l
/rIous society or con/rfelration. can be placed 
within the Inflnence of the Btatute. 

4. Deed-SIuIctIou " .. IBter.' AppoIa~-V"Id\ty. 
-A deed conveytnll" property In trust for the use 

"'Cue Approved.-For the law as laid down In 
GallelrO v. Attorney General. 8 Lellrh 4150. and ap
proved In the flrst headnote of the prlnctpal case. 
the princtpal case IB ctted and approved In the 
followlnlr CaseB: Com. v. LeVY. 28 Gratt. 40; Wilson 
v. Perry •• W. Va. 1811. 1 S. E. Rep. 8.7. and cases 
cited; Wilmoth v. Wllmoth.1IC W. Va. 4118. III S. E. Rep. 
184. and CaseB cited; Pack v. Shanklin. 48 W. Va. 817. 
17 S. E. Rep. 8IH; Heiskell v. Trout, 81 W. Va. 812. 8 
S. E. Rep. _; Knox v. Knox. 8 W. Va. 1411; Kelly v. 
Love. 10 Gratt. 1110, and mononaphlc flOe, on "'Chart· 
ties" appended at end of case. 

'!Church Property. - See mononaphlc fIO'- on 
"'Charities" appended to Kelly v. Love. 10 Gratt. 180. 

;The substance of the Btatute IB stated by J11DG. 
DANIlIL In his opinion. 

I. IN OENERAL 
A Chtm:ll-DeflalUoa.-Tbe collective bod,. of 

ChristianB. or those who acknowledlre Christ .. the 
Savior of mankind form the Church. Wilson v. 
Perry •• W. Va. 1811.1 S. E. ReP. BOIl. 

s..e-Caaaot Be I_rpora"'.-"The General All
sembly shall not /rfant a charter of Incorporation 
to any church or relt/rlous denomination." CoIIsti· 
tution of Vlr/rlnla. Art. V.117. 

The case of Trustees v. Guthrie. 811 Va. 1211. 10 S. E. 
Rep. 818. called for a conBtruction of thlB section of 
the constitution. The facts were as follows: A cor· 
poration styled the '"Trustees of the General ~m
blyofthePreBbyterian Church In the United States." 
with power to carry on forel/rD mlBBlons. etc.. to 
establtsh committees. etc.. deemed branchea, for tt. 
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of the local society. Is !not without the operation By deed bearing date the 3d day of .June 
of the statute. by reason that It sanctions the 1842, .John C. Davis and wife, in consider
appointment of the ministers and authorizes them ation of ninety dollars, conveyed to Benja
to use the house for preachlnlr. without any refer· min Brooke, George W. Shacklett and three 
enee to the vote or wish of the conwrelratlon; It others, a lot in the town of Salem in the 
belnw a Methodist church. and the ministers belnlr county of Fauquier, upon the following 
to be appointed by the conference. accordlnlr to trusts: In trust that thlly shall erect and 
the constitution of that church. build, or cause to be erected and built 

8. Sallle-MlD1sten' Rlabt to PrellCb la Cban:ll-Po ... • thereon, a house or place of worship for the 
.... of-Majority-La .... of Cban:b.-Deed conveys a use of the members of the Methodist Epis
house of worship In trust for a local reUlrious con- copal church in the United States of Amer
wrewatlon; and provides. that the trustees are at ica, according to the rules and discipline 
all times to permit the ministers belonlrlnlr to the which from time to time may be agreed 
Methodist Episcopal church. who shall be duly upon and adopted by the ministers and 
authorized by the conferences of the chnrch. to preachers of the said church at their general 
preach In the house. Upon a question of the rllrht conferences in the United States of Amer
of a minister to preach In the honse, that question ica; and in further trust and confidence, 
Is to be determined by enqu1r1nw. not whether he that they shall at all times forever here
represents the wishes of a majority of the memo after, permit such ministers and preachers 
bers of the society. but whether he has been belonging to said church as shall from time 
appointed and assllrned to the society In accord- to time be duly authorized by the general 
anee to the laws of the church. conferences of the ministers. anel preachers 

6. Plan for s.,....tloa of Cban:b-Rl&bt to Adopt.- of the said Methodist Episcopal church, or 
The Ireneral conference of the Methodist Episcopal by the annual conferences authorized by 
church In the United States had the conditional the said general conference, to preach and 
power to adopt the plan for the separation of the expound God's holy word therein. And in 

church. adopted In 184(. further trust and confidence, t.hat as often 
302 .., . .!Iame-S-e-R,labt of MaJority to u .. as anyone or more of the trustees herein 

Cburcb.H_.-A society of the church before mentiont'd shall die or cease to be a 
whl.ch. accordlnlr to the plan of separallon. Is a member or members of the said church, ac
border society. havlnlr by a majority of Its memo cording to the rules and discipline as afore
bersresolved to adhere to the Methodist Eplsco- said, then and in Buch case it shall be the 
pal church south. Is entitled to the nse of the duty of the stationed preacher or minister 
church-house In exclnslon of' those who repudiate (authorized as aforesaid) who shall have 
the authority of sald church. and refnse to receive the pastoral charge of the members of t.he 
the pastors appointed by It. said church, to call a meeting of the re-

purposes. with a provision that any bequest to the 
corporation for any such committees. etc.. ahould 
pass to said trnstees. created a committee called the 
"Executive Committee of Forellrn 1II1881ona." com
monly known as "The Board of Forelp Mlsalons." 
and the executive omcer as "the secretary." aud the 
corporation Itself aa the "Southern Presbyterian 
Church." g,ld. the creation of such corporation 
was not the Incorporation of a church or rellirlous 
denomination. which Is forbidden by Vlrlrlnla 
Const.. Art. V. 117. 

ReI.-oaa C~nptlODS.-Relllrlous coDIrCewallons 
Include. as well those which are united with others 
under a common Irovernment. as those which are 
Independent or conlrrelratlonalln their or(l"aD!zation 
and government. The phrase. however. does not 
apply to whole denominations of sects. but It Is to 
be understood In the limited and local sense of the 
words. so as to restrict the beneflt of such convey· 
ances to single conlrrelratlons. whose members. 
from their residence at or near the place of public 
worship. may be expected to use It fgr such a pur· 
pose. Brooke v. Shacklett. IS Gratt. 818; HOSkinson 
v. Pusey. 82 Gratt. 481. 

Public PoIk:y.-The legislation of Vlrlrlnla haa 
never exhibited any hostility to bequests for rell· 
1rI0UB uses. Prot. E. lllIl. Soc. v. Churchman. 80 Va. 
718: Trustees v. Guthrie. 88 Va. 1211, 10 S. E. Rep. 81B. 

II. V AUDITY OP OIFT5 TO CHURCHBS. 
A. INDEPENDENTLY OF STATUTE.-In Vlr

IrInla IrIfts for rellirlous purposes In Ireneral are 
void as they create trust.'1 of a vape and Indeflnlte 
character. The Vlrlrlnladeclslons as to the validity 
of such trusts. and the Ireneral powers of a court of 

chancery. In the absence of statute. over tru8ta 
of this nature. have been confllctlnlr. As held In 
Flfleld. v. Vau Wyck, IN Va. 1S6'1. 17 S. E. ·Rep. 44S, the 
latest Vlrlrlnla c~ Involving a determination of 
this question. chancery courts have no jurisdiction 
to declare vque and Indeflnlte chartt3[ trusts. 
Independently of statutory provisions. 

As to the general subject of chancery jurlsdlctioa 
over vague and Indeflnlte charlt\es. see mono
wraphlc !IOU on "Charities." 

B. CONSTITUTIONAL AND STATUTORY PRO
VISIONS. 

1. CoN8TlT1lTIOlfAL PRoVI8Iolfll.-The Virginia 
Constitution. Art. V. I i7. provides that the general 
assembly may secure the title to church property. 
to an extent to be limited by law. For construction 
of this section of the constitution. Bee TrUstees .... 
Guthrie. 88 Va. 1211, 10 S. E. Rep. 81B. 

lI. STATUTOBY PBoVIBIOlfll.-In 1881H1'1' (Acts 1888-er 
p. 807. Va. Code 188'1. 111118). the Vlrlrlnla Lelrlalature 
enacted a statute provldlnlr that IrIfts of land for 
certain rellirlons purposes should be valid when 
such donations were made by conveyance. devlBe 
or dedications Blnce Jan. 1. 1777. and after that date 
(188&-87). donations made by conveyance only. for 
such purposes. should be valid. For amendmenta 
to Va. Code. 188'1. I 11118. Bee Pollard's Supp. Va. 
Code. S III1B. 

For like provision In West Vlrlrlnla relative to 
IrIfts for rellirlous uses. the law governing which fa 
very BlmUar to Vlrlrlnla. see W. Va. Code. 1II1II. ch. 57. 
11. These statutes have been brought In qUestiOD 
and construed In·the following cases: Brooke v. 
Shacklett. IS Gratt. 801: Hoskinson v. Pusey ... 
Gratt. 428; Finley v. Brent. 87 Va. 108, 11 S. E. ReP. 
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maining trustees as soon as conveniently successors within one year after such notice 
may be; and when so met, the said minister given, and if such sale tali:e place, the said 
or preacher shall proceed to nominate one trustees, or their successors, after paying 

or more persons to fill the place 'Or the debt, and other expenses which are due, 
303 places of him or them whose *office 'from the money arising from such sale, 

or offices has or have been vacated as shall deposit the remainder of the money 
aforesaid: provided, the person or persons produced by the said sale in the hands of 
80 nominated shall have been one year a the steward or stewards of the society be
member or members of the said church im- longing to or attending divine service on 
mediately preceding such nomination, and the said premises, which surplus of the 
be at least twenty-one years of age. And ptoduce of such sale, so deposited in the 
the said trustees, 80 assembled, shall pro- handa of said steward or stewards, shall be 
ceed to elect, and by a majority of votes at the disposal of the next yearly confer
appoint the person or persons so nominated ence, authorized as aforesaid; which said 
to fill such vacancy or vacancies, in order yearly conference shall dispose of said 
to keep up the number of five trustees for- money according to the best of 
ever. And in case of an equal number of 304 *their judgment for the use of said 
votes for and against the said nomination, society. And the said John C. Davis 
the stationed minister or preacher shall and Susanna his wife do by these presents 
have the casting vote: provided, neverthe- warrant and forever defend all and singular 
less, that if the said trustees, or any of the before mentioned and described lot or 
them, or their successors, have advanced, piece of land with the appurtenances thereto 
or shall advance, any sum or sums of belonging, .unto them, the said Benjamin 
money, or are or shall be responsible for Brooke, W. H. Rector, George W. Shacklett, 
any sum or sums of money on account of James F. Milton and Richard H. Carter, 
the said premises, and they, the said trus- and their succe880rs, chosen and appointed 
tees or their successors, be obliged to pay as aforesaid, from the claim or claims of 
the said sum or sums of money, they, or a them, the said John C. Davis and Susanna 
majority of them, shall be authorized to his wife, their heirs and assigns, and from 
raise the said sum or sums of money by a the claim or claims of all persons claiming 
mortgage on said premises, or by selling by or under them. 
the said premises, after notice given to the, The bill states, and it is not denied in 
pastor, or preacher, who has the oversight the answer, that the said trustees, by means 
of the congregation .attending divine serv- of subscriptions obtained from the members 
ice on the said premises. If the money due of the congregation, on whose behalf plain
be not paid to the said trustees or their tiff sues, and from other sources, built a 

228; Bozwell v. AJIIeck. '19 Va. 402; Prot. E. Ed. Soc. 
v. Churchman. 80 Va. 718: Seaburn v. Seaburn. Iii 
Grau. 421; Bible Soc. v. Pendleton. 7 W. Va. '19; 
Wilson v. Perry. !II W. Va. 1_. 1 S. E. Rep. 801: Trus
tees v. Guthrie. 88 Va. 1211. 10 S. E. Rep. 818; canka
don v. TorreYllOD.17 W. Va. 41-

0IIIecU ad. Parposu 0' til. statute. 
.. Lalld.--'l'lle statute vaUdates conveyances of 

laDd for reU!rious cona-rell'aUoD8 for the followinll' 
1IlIH: As a place for pubUc worship; as a burial 
place. or a rea1dence for a minister. If any other 
purposes and objects than those above designated 
lIhall be aimed at. the conveyance Is. as to Buch 
PUrp0&e8 at least. as void as If the statute had never 
been enacted. Brooke v. Shacklett. 18 Gratt. 801; 
Llnu v. Carson, 82 Gratt. 170. 
s--G1ft MIIIIt De.lp Eajo;ymeat by Loc:aI SocIety. 

-No deed which does not respect the rllI'hts of the 
local sodety or rell!rious cona-reption; and no deed 
wblch does not deslp the enjoyment of the uses of 
tbeproperty,coDveyed, by the localrell!riou8 society 
or collll'l'ell'ation, can be placed within the Influence 
of the statute. Brooke v. Shacklett. 18 Gratt. 801. 

DedIcatIoa-Load Sodety.-No dedication of prop
erty to reU!riouB uses which does not respect the 
rla'btB of the local society or reillrious cona-reption 
can be placed within the purnell' of the BtatUte· 
Brooke v. Shacklett. 11 Gratt. 801. 

st.Iate AIIt~ • "Convey-." Not. "DevIN." 
'-The act. Code U1411, ch. 77. 18 (Va. Code 1887. 118118), 
relative to !rifts for the use of rell!rious cona-rell'a
tiODS, does not authorize a devise of land. but onlY a 
conveyance by deed. Seaburn v. Seaburn, Iii Gratt. 
e For like Interpretation of W. Va. Code. 18911. ch. 
57, f 1. which Is slmUar to Va. Statute. see Bible Soc. 

v. Pendleton, 7 W. Va. '19. which cites Seaburn v. 
Seaburn. Iii Gratt. 421. 

Beq_t of Moaey-BuUdl... Cllarch-Supportlall 
Putor.-The statute does not authorize a bequest of 
mone)' to be expended In bulldlnll' a church at a 
apecUl.ed place, or for the 8upport of the pastor of 
such- church. Seabum v. Seaburn, Iii Gratt. 421. 
See Bible Soc. v Pendleton. 7 W. Va. '19. for like 
Interpretation of W. Va. Code. ch. rn. 11. thl88tatute 
bel nil' 81mllar In Its provlBlons to Va. Code 1887.1 1111111. 

Conveyaace - eon.re.atloa Dlstlnplslled froID 
Cllarcb at ......... -A conveyance for the use of a 
particular conll'Cell'aUon, In the limited and local 
sense of the term. that Is, for the members, as 8uch. 
of a certain. defined conll'rell'atlon, who. from their 
reBldence at or near the place of public worllhlp. 
may be e][pected to U8e It for that purpoae. 18 valid 
under Va. Code 1873. ch. 7e. 18 (Va. Code 1887, 118118>. 
If It were for the use of the church In the lI'eneral 

sense. as for the use of the Methodist Episcopal 
Church, such conveyance would be void. BoBklnson 
v. Pusey. 82 Gratt. 418; Boxwell v. A1II.eck, '19 Va, 401. 

Deed-SUctIons Minister'. Appolntlllent-V"ldlty.
A deed conveylnll' property In trust for the use of a 
local society, Is not without the operation of the 
statute. by reason that It sanctions the appointment 
of the minister and authorizes them to use the 
house for preachlnll'. even thoulI'h It be without 
reference to the wishes of the cona-rell'ation. Brooke 
v. Shacklett. 18 Gratt. 801. 

Coastracttoa.-No very liberal rule of construcUon 
shOUld be !riven to the statute. Va. Code 1887. 118118, 
but It should be construed accordlnll' to the lI'eneral 
rnle. Seaburn v. Seaburn, Iii Gratt. 418. 
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church-house on said lot, and that the same Whereas a declaration has been presented 
had been used by the congregation and the to this general conference, with the signa
ministers and preachers aforesaid, accord- tures of fifty-one delegates of the body from 
iug to the trust,' for a long time. This was thirteen annual conferences in the slave
the church-house in controversy in the case holding states, representing that, for vari
of Brooke & also v. Shacklett. ous reasons enumerated, the objects and 

By deed bearing date the 15th day of Au- purposes of the christian ministry and 
gust 1805, Daniel Floweree and wife, in church organization cannot be successfully 
consideration of the conveyance of a lot of accomplished (by them) under the jurisdic
land to them, conveyed with general war- tion of this general conference, as now 
ranty to Benjamin Rector and others a lot constituted; and 
of land in the village of Rectortown in the Whereas, in the event of a separation, a 
county of Fauquier, upon the same trusts as contingency to which the declaration asks 
those above stated as contained in the deed attention as not i.Jnprobable, we esteem it 
from Davis and wife to Brooke and others. the duty of this general conference to meet 
And a church-house was built thereon by the emergency with christian kindness and 
the same means and was used in the same the strictest equity: therefore, 
way. This is the church-house in contro- Resolved, by the delegates of the several 
versy in the case of Carter & als. v. Wolfe. annual conferences in general conference 
All the proceedings and all the other facts assembled, 
in the two cases are precisely the same; That should the delegates from the con
and they were heard together in the court ferences in the slaveholding states find it 
below and in this court. necessary to unite in a distinct ecclesias-

In 1844 a committee of the general con- tical connection, the following rule shall 
ference of the Methodist El,iscopal be observed with regard to the northern 

305 church held in New York, made a boundary of such connection: All the soci-
report, which was adopted by the eties, stations and conferences a,dhering to 

general conference, of which the introduc- -the church in the south, by a vote of a ma
tion and the first, second and ninth clauses jority of the members of said societies, 
are as follows: stations and conferences, shall remain 

The select committee of nine, to consider under the unmolested pastoral care of the 
and report on the declaration of the delegates southern church, (and \:he ministers of the 
from the conferences of the slaveholding Methodist Episcopal church shall in nowise 
states, beg leave to submit the following attempt to organize churches or societies 
report: within the limits of the church -south; nor 

Division In Cbarcb-Property-Retroac:tIve Eflec:t of 
I 1400, V .. Code 1887.-The provision of Va. Code 
1881, 11400, that In the continl'ency of a division of 
any reUl'ious society, it should be lawful for a 
majority to determine to which branch such con
I'reption shall hereafter belonl'. etc., and shollid 
conclude questions lj.8 to propertY held In trust for 
such con&'rel'ation. Is void when applied to property 
theretofore I'ranted In trnst for a partiCUlar con
I'rel'atlon, as it alters the terms of the trust and 
impairs the oblll'ation of the contract, and Is repul'
nant to botb the federal and state constitutions. 
Finley v. Brent, 1fT Va. 108, 11 S. E. Rep. 118. 

11. BooU aoo FurnUvr •. -Tbe statute, Va. Code 1881, 
11401, seems to contemplate books and furnltllre for 
the beneflt of the conl'rel'ation, church, or relllrious 
society, and their use on the land In the ceremonies 
of public worship, or at the residence of the minis
ter. 

.s.me--V_ of Local .5odety.-The uses mentioned 
In the statute must belonl' peculiarly to the local 
society or "relll'ious conl'rel'ation" at or near the 
locality of the property conveyed. Brooke v. 
Shacklett, 13 Gratt. .,1. 

5a_-How Acqulred.--No. particular mode of ao
qulrinl' books and furniture (the only chattels 
allowed to ~ acqnlred) Is prescribed. It may there
fore be by l'ift or purchase ,nC". vivo. or by wlll. 
Va. Code 1881, 11401. 

III. RlOHTS AND POWERS OP CHURCH 8001135. 

Civil War-H_ Property Rltrbta AfIec:ted.-Const. of 
Va. art. 11, 18. provides that the rights of ecclesias
tical bodies In and to chllrc.h property conveyed to 
them by rel'Ular deed of conveyance, shall not be 
affected by the late civil war, nor any antecedent 

or subsequent event, nor by an act of the lel'isla
ture purportlnl' to I'Overn the same. but all such 
property shall pass to and be held by the parties 
set forth In the oril'inal d«:eds of conveyance, or the 
lel'al assll'Dees of such oril'inal parties holdlnl' 
throul'h or by conveyance, and any act or acts of 
the lel'\Slature In opposition thereto shall be null 
and void. 

Po_n of Oeneral Cbarcb Bodlu-Traufer of Prop
erty.-Where property Is l'iven to the uses of a 
particular congrel'ation. the I'Ift Is not to the 
church In a I'eneral sense, because as such It would 
be void, and the I'eneral conference of the church 
has no power, directly or Indirectly, to transfer the 
property of the conl'rel'ation. Boxwell v. AIIleck. 
'19 Va. 401; Finley v. Breut,1fT Va. 108, 11 S. E. Rep. 
!128. 

Powers of MaJorlty over Property-Division In eoa
trnaatloa.-Where property Is &'ranted In truSt for 
the sole and exclusive beneflt of a certain relll'lous 
conl'rel'ation of a regular orthodox church, and 
the majority of the conl'rel'ation leave that cburch 
and join another, they cannot take with them the 
property for the use of the church to which they 
1'0. Finley v. Brent, 1fT Va. 108, 111 S. E. ReP. DB. 

Powersof MaJorlty-Mlalster'. Rlllbt to Pruc:b In 
BuUdIIllr.-A deed conveyed a house of worship In 
trust for a local relll'lous conl'rel'atlon. It pro
vided that the trustees shollid at all times permit 
the ministers belonl'inl' to the church, of·whlch the 
local society was a part. and who should be quaU
fled onlY by the conferences of that church. to 
preach In the house. Upon a question of the rll'ht 
of a minister to preach In the house, it was held, 
that such question shollid be determined by en
quiring whether the minister had been appointed 
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shall they attempt to exercise any pastoral 
oversight therein, it being underatood that 

the ministry of the south reciprocally 
306 ·observe the same rule in relation to 

stations, societies and conferences 
adhering by vote of a majority to the Meth
odist ~piscopal church,) provided, also, 
that this rule shall apply only to societi~s, 
stations and conferences bordering on the 
tiDe of division, and not to interior charges, 
which shall in all cases be left to the care 
of that churcb within whose territory they 
are situated. 

2d. That ministers, local and traveling, 
of every grade and ollice in the Methodist 
Episcopal church, may, as they prefer, re
main in that church, or, without blame, 
attach themselves to the church south. 

9th. That all the property of the Metho
dist ~piscopal church in meeting-houses, 
parsonages, colleges, schools, conference 
fuDds, cemeteries, and of every kind, within 
the limits of the southern organization, 
shall be forever free from any claim set up 
on the part of the Methodist ~piscopa1 
charch, so far as this resolution can be of 
force in the premises. 

In May 1845 the representatives of thir
teen annual conferences which are within 
the slaveholding states, met at Louisville, 
Kentucky, and by a vote of ninety-four to 
three, adopted the following resolutions: 

Be it resolved, by the delegates of the 
several annual conferences of the Methodist 
Episcopal church in the slaveholding states, 

aud l.llII\Ped to the society in accordance with tbe 
!a1l'll of the cburch. and not whetber be represented 
the wlsbes of a majority of the members of the 
society. Brookev. Sbacklett. 11 Gratl. .,1. 

Power. of Majority-New Orpalzatloa-Property.
All ora'anlzed cbnrch cannot be divested of its 
property even thol1/l'h a majority of Its members 
euter Into a new orl'anization which adopts the 
DaIIIe of the oril'1Dal chnrch: provided the old 
ornnIzation atill exists. Venable 1'. Coffman, II 
W. \'1..110. 

....... BzcllIded ...... BaIldl .... _R.I8 .. u,-When 
members are improperly exclnded from the chnrch 
bul1dlDp they may be restored to their ril'hts and 
PlIvilena by eqnltable proceedlnp. SeeJINt, "Pr0-
cedure" Wade 1'. Hancock, 78 Va. 8IIlO: Brooke 1'. 
SlJactiett. 18 Gratl. 101: Hoskinson v. Pusey, 88 
Gran. .. 
DIInpnI of Cuaalea*IIua'. WIsll-VaUdltyol Olft.

The statute authorizes a I'1ft by deed In trust for the 
De of local BOCIeties. and such II.l'Ift Is not void, or 
without the purview of the statute, because tbe deed 
sancdous the appointment of the minister In a cer
tain way without reference to the wish or vote of 
the OOIII'I'el'ation. Brooke v. Shacklett. 18 Gratt. 
101. 

TIlle In T~ .. 10 Trut tor CIIarc .. 
~ ~.-Where the lel'al title to prop
ertY was vested In trustees for the use and benellt 
of a certain Church, It was held that until the title 
was lewa11Y divested, It must continue to be held as 
a trust for said church 80 lon, as It bas an exist
euce. Venable T. Coffman, I W. Va. 810. 

IV. TAXAnON. 

TIle coutltUtiODS of Vlrl'1nia. art. 10. I 8, and W. 

in general convention assembled, that it is 
right, expedient and necessary to erect 
the annual conferences represented in this 
conventi,on into a distinct ecclesiastical 
connection, separate from the jurisdiction 
of the general conference of the Methodist 
Episcopal church, as at present constituted; 
and accordingly we, the delegates of the 
said annual conferences, acting under the 
provisional plan of separation adopted by 
the general conference of 1844, do solemnly 
declare the jurisdiction hitherto exercised 
over said annual conferences by the general 

conference of the Methodist ~pisco-
3dI pal church, entirely *dissolved; and 

that said annual conferences shall be 
and they hereby are constituted a separate 
ecclesiasj:ical connection under the provi
sional plan of separation aforesaid, and 
based upon the discipline of the Methodist 
~piscopal church, comprehending the doc
trines, and entire moral, ecclesiastical and 
economical rules and regulations. of said 
discipline, except only in so far as verbal 
alterations may be necessary to a distinct 
organization, and to be known by the style 
and tiUe of the Methodist ~piscopal Church 
south. 

Resolved, that this convention request 
the bishops presiding at the ensuing session 
of the border conferences of the Methodist 
Episcopal church south, to incorporate into 
the aforesaid conferences any societies or 
stations adjOining the line of division: 
provided, such societies or stations, by a 

Va. art. 10, II, provide that property used for re-
1I1'10us purposes may be exempted from taxaUon 
by law. In accordance with the conBtitutional 
privilel'e, the lel'lslatures of both states have en· 
acted statutes, Va. Code 1881, H 461. 488, W. Va. Code 
1II1II, ch. 111,148. rellevlnl' churcbes from the payment 
of taxes upon property held for relll'1oDS uses. 

Coutltutloullty of Va. Code 1117, 11457, 488.-In 
passinI' upon these provisions the court In City of 
Petersburl' 1'. Petersburl' Ben. M. Au'n, 78 Va. 411, 
held them to be valid. 

Proc:eeda of Property.-Tbe court In the above case 
further held tbe &'rant of power to exempt from taxa
tion all property used for benevolent purposes, to 
carry witb It tbe power to exempt property the pro
ceeds whereof Is used for those purposes. 

V. PRoceDURB. 
C:llurc"u nay.5ae to Reclre.. Aay Wroll8 or D_

....-A church, althoul'h It has no corporate exist
ence In this state, la clearly reCOl'Dlzed by the law 
of VlrI'lnla as belnl' a lenl orl'anization. capable 
of holdlnl' property, and It may sue to redress any 
wronl' or dam&l'e that It mll'ht Buffer by reason of 
an Illelrallnfrinwement ofltsril'hts relative to prop
erty that It may lawfullY hold. Perkins 1'. Sell'frled, 
117 Va. 444, 1M S. E. Rep. M-

How. C"arc:ll nay s--BqultY.-A suit may be 
brol1/l'ht In equity by one member of the con&'rel'a
tion sulnl' on behalf of himself and tbe other mem
bers. Perkins v. SeI8'frled, 117 Va. 444, 1M S. E. Rep. 
M: Berkshire 1': Evans. • Lell'h 118: Coffman 1'. 
Sanpton, II Gratt. _ 

RIJrIIU 01 nember-excladed ..... Balldlas.-Where 
members of a conl'Rl'ation are entitled to the use 
of- bulldlnll8, and are Improperly excluded by the 
trustees, they may be restored to such rll'hts and 
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majori ty of the members, according to the 
provisions of the plan of separation as 
adopted by the late general conference, re-
quest such .. an arrangement. , 

The Virginia conference was represented 
in the convention at Louisville, and became 
a part of the Methodist Episcopal church 
south. The Baltimore conference was not 
represented in that convention, and in 1846 
it formally resolved to adhere to the Meth
odist Episcopal church. A part of this 
conference was in Virginia, and the Lou
doun and Warrenton circuits belonged to it; 
and they extended to the RappahannQck 
river; which was the dividing line between 
the Virginia and Baltimore conferences. 

After the action of the Louisville conven
tion, and of the Baltimore conference, the 
societies worshiping at Salem and Rector
town, by the vote of a majority of their 
members, resolved to adhere to the Metho
dist church south. These societies claimed 
to be boJlder societies, and therefore entitled, 
under the plan of separation, to elect 
whether they would adhere to the northern 

or southern church. Whether they 
308 were *such border societies the proof 

was somewhat contradictory, though 
the weight of the evidence was in their 
favor. 

The trustees in the deeds holding the 
church-houses for the use of the societies 
and ministers connected with the southern 
church, George W. Shacklett in the first 
case, and Andrew Wolfe in the second, filed 
their bills in the Circuit court of Fauquier 
county, in behalf of themselves and the 
congregation worshiping in the church
houses, respectively, against the trustees, 
in which, after setting out the deeds and 

privUeges by IllIng a bill In equity for thls purpose. 
Wade v. Hancock. 78 Va. _; Brooke v. Sbacklett. 
13 Gratt. aul; Hoskinson T. Pusey. III Gratt. 4J8. 

SaIU by M_ben .. Inst Truatee to CoIQeI Proper 
Appllc:atloa of Property.-See Va. Code 1877.1 144M. 

R_very of Property-Actloa of VDlawfld Det8IDer.
Trustees. wbo are tbe regularlY appointed succes· 
SOI'll oftbe original trustees In tbe deed conTeylng 
tbe property. may maintain an action of unlawful 
detainer to reCOTer the P088e88lon of tlle church 
buUdlng. Allen v. Paul. 24 Gratt. 1182. 

Sal_Exteat of eqalty Jurl8dIc:tlon.-Va. Code 188'1. 
11406. autborlzes the circuit court of the county or 
corporation wherein the land lies. upon the applica
tion of any member of the congregation. In a proper 
case. to decree the sale of cburch property. 

Construing this statute In Linn v. Carson. 8lI Gratt. 
170. the court said. that the authority ginn In the 
instances mel)tioned In the statute does not exclude 
tbe authority of a court of equity In other cases In 
the exercise of Its general jurisdiction to decree a 
sale. "It may be regarded ratber as predicated of 
the amenabUlty of churcb property to tbe general 
jurisdiction of courts of equity. jns) as tbe property 
of other lndlvlduals or association of Indlvldnals Is. 
and that tbls section was designed only to give tbe 
jurisdiction npon the application of any member of 
a religious society to effect a sale for the benefit of 
tbe society. and for direction to the court In the 
disposition of the proceeds of tbe sale." 

308,809 

the division of the Methodist church, as 
herein before stated, they insisted that 
these societies were not border societies, 
and entitled under the plan of separation 
to adhere to the chureh south; that the 
trustees were abusing their trust in exclud
inf from the use of the said church-houses 
th members and ministers of the Methodist 
Episcopal church, and in converting them 
to the use of the members and ministers of 
the Methodist church south. And they 
prayed that the trusteea might be compelled 
to execute the trusts of the deeds truly and 
faithfully, and apply the said church-houses 
to the use of the members and ministers of 
the Methodist Episcopal church in the 
United States worshiping in said houses, 
or that the said trustees be removed and 
others appointed in their place; and for 
general relief. 

The trustees answered the bills, insisting 
that these were border societies, and en
titled to adhere to the church south. And 
the causes coming on to be heard upon the 
facts and evidence herein before stated, 
the court held, that the plaintiffs and the 
other members of the congregations of the 
Methodist Episcopal church worshiping at 
the church-houses in Salem and Rectortown, 
in the bills and proceedings mentioned, 
with the ministers duly appointed by the 
Methodist Episcopal church, for JIIlid con
gregations and chureh-houses to minis-

ter therein, were the beneficiaries 
309 *in the deeds aforesaid; and the legal 

title only being in the trustees, that 
it was their duty to appropriate the same 
for the use and benefit of the said congre
gations and ministers and for none others: 
And the decree was accordingly. And the 

Sale-Powers of Tnuu...-A deed conveyed land to 
certain trustees. on condition 'that they build 
tbereon. wben they tbougbt fit, a churcb. and per· 
mit certain persons to preach In It, and further. to 
be used "for sucb other pnrposes as should be 
deemed appropriate and neceBBarY to further tbe 
cause of Christ... It contained no covenant to 
rebuild. on condition tbat tbe land revert, upon 
failure oftbe trustees to maintain the cbnrch. Held. 
tbe trustees may sell the land and Inveat tbe pro
ceeds In a parsonage for the same congregation. In 
connection wllb a new cburch on a different lot 
Hardy T. Wiley. 87 Va. 1 •• 12 S. E. Rep. _ As t'; 
provisions for sale. see Va. Code 188'1. ch. 81. 

5ale-Uen on Cburcb Property.-Wbere tbe cburch 
discipline gives a lien to parties Incurring debt on 
bebalf of tbe congregation for the payment of the 
purchase price of lands. or for advancements. or 
wbere they bave. at the Instance of tbe trustees. 
made themselves liable for anY such debt, a conrt 
of equity will enforce sucb clalm. Linn v. Carson. 
l1li Gratt. 170; Hoskinson v. Pusey.8lIGratt.4A 

But compare Clark v. Oliver, III Va. ell. 12 S. E. 
Rep. 175. wbere It Is beld. tbat a court of equity wUl 
not In tbe absence of statutory authority. entertain 
jurlsdlction to enforce a purely legal demand. The 
right to charge the property specifiCallY must be 
first aCQuired. In tbe course of the opinion the 
court cited Linn v. Carson. l1li Gratt. 170. and said 
tbat tbls case rested upon Its own pecuUar facts. 
The churcb discipline gave a "lien." 
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court proc to remove the 
tees; and it would upon 
applicatio r authorities 0 
congregations aforesaid appoint new trus
tees in their stead. From these decrees the 
trustees applied to this court for appeals, 
which were allowed. 

The cases were elaborately Jargued by 
Griswold, Patton' and Robinson, for the 
appellants, and Morson, for the appellees. 

DANIE ed his opinio 
the case 0 hacklett, but i 
plies equ ses: 

In the 's ex'ors v. A 
ney Gene , decided by 
court in d that the cou 
chancery had no jurisdi 
to enforce deVIses and bequests to religIOUS 
societies or congregations. The court said, 
that as the statute of charitable uses, 43 
Eliz. under which alone such vague bequests 
could be established, if ever in force in 
Virginia, had been repealed in 1792, in the 
general repeal of English statutes, chari
table bequests were to be treated as stand-
ing on th with other bequ 
If definit be treated as t 
which co would execut 
virtue of ry jurisdiction 
if indefin no longerrecogn 
by law, a be enforced: A 
devise or operty to or fo 
uses of a ngregation wa , 
was said, of the character last mentioned. 
It was too uncertain as to the beneficiaries. 

The reasoning of the court, it is 
310 obvious, applies ·with equal force to 

a conveyance of property to a reli
gious congregation by deed. 

I do not deem it at all necessary to en-
quire how . . on in the case . 
cited ma the views of c 
elsewhere this branch 0 

law. inas not aware tha 
authority a true expos 
of the la has been ever 
onsly qu therefore, the 
now stood r to the passa 
certain acts whose pro\'isions will be pres
ently noticed, I should find no difficulty in 
holding that the bill of the appellee ought 
to have been dismissed as stating no case 
for. the jurisdiction of a court of equity. 
For though there can be no reverter of the 
property in question to the grantor or his 
heirs, inasmuch as the deed purports to be 
founded consideration, 
contains rranting to the 
tees and ors, the prope 
against the grantors, 
heirs, an aiming by or u 
them; Ye efiniteness as to 
beneficiar ated the beque 
the Koman Cat OIC congregation in a -
lego's ex'ora v. Attorney General, is to be 
found in the deed here, and would present 
an insuperable difficulty in the way of the 
conrt's undertaking to control the trustees 
in the performance of their duties, at the 
instance of a beneficiary in the deed, 
whether he claimed a use in the property 

,812 

mber of the copal 
r as a member ation 
church, wors alem 

church-house. It becomes necessary, there
fore, to examine the acts of assemlily just 
mentioned, and to enquire whether the 
trusts of the deed can be brought within 
the scope of their provisions. 

The first of the acts to which I refer, is 
the act entitled an act concerning convey
ances or devises of places of public wor-

p, passed F 1842. 
his act in subs that 
ere any lot or has 
etofore, or .shal con-
one or more e use 
fit of any reli ation 
for a place of , the 

same and all improvements thereupon shall 
be held by such trustee or trustees, and 
their successors, for the purposes of the 
trust, and not otherwise; that where such 
conveyance or devise has been heretofore 
made to trustees, or where such conveyance 
or devise shall hereafter be made, whether 
by the intervention of trustees or not, the 

uperior court 0 ncery 
county or co e the 
is situate, shal on of 
ney for the co n be-
the authorized any 
igious congreg power 
ority to appoin nally 
ere were non , itute 

others from time to time, in cases of death, 
removal from the county or corporation, or 
other inability to execute the trust benefi
cially and conveniently; and the legal title 
shall thereupon become exclusively ,ested 
in the Whole number of the then trustees, 
and their successors. The act, after further 

g that a maj' f h cting 
of any such con y sue 
ued in relation SBeS-
njoyment of con-
ith a proviso, tees. 
UBe of a reli tion, 
hereafter take one 
tract of land , ex-

ceeding in quantity thirtl' acres, or 10 any 
incorporated town, exceeding two acres; 
and that such real property shall not be 
held by them for any other use than as a 
place of public worship, religious or other 
instruction, burial ground and residence of 
their minister. The next in order is the 
act of 1846-7, which gives to anyone or 

he members of con-
gation the rig their 
mes, on behalf rega-

n, to commence suit 
against the t mpel 

apply the pro se or 
f the congregat duty 

s a require. In 1849 t ese ac s were sub
stantially re-enacted and are embodied in 
the Code, in the eighth, ninth, tenth, elev
enth, twelfth and thirteenth Bections of 
chapter 77. The only material changes 
made by these sections of the Code in the 
provisions of the acts of 1842 and 1846-7, 
are those to be found in the eighth and 
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tenth sections; by the former of which, 
validity is given not only to every convey
ance and devise, but also to every dedication 
of pro~rty for the uses aforesaid; and by 
the latter of which it is declared that when 
books or furniture shall be given or ac
quired for the benefit of such congregation, 
to be used on the said land in the ceremo
nies of public worship, or at the residence 
of their minister, the same shall stand 
vested in the trustees having the legal title 
to the land, to be held by them as the land 
is held, for the benefit of the congregation. 

There is, I think, nothing in the language 
of these laws to show that the legislature 
designed to confer peculiar benefits on any 
particular religious sect or sects. And the 
manifestation of any such design would 

, not only have been utterly at war with the 
whole spirit of our institutions, but in di
rect conflict with the letter of the constitu
tion declaring that the legislature "shall 
not confer any peculiar privileges or ad
vantages on anyone sect or denomination. " 
The terms of the acts are broad enough to 
embrace not only such congregations as 
may be independent of others, choosing 
their own pastors, and making the laws for 
their own government, but also such as 
may be u"lited with other congregations 
under a common government, from which 
they may respectively receive the pastors 

that are to instruct them or the laws 
313 that 'tare to regulate them, without 

having any voice either in the selec
tion or appointment of the former, or in 
the framing or enactment of the latter. 
And such is, I think, the obvious design of 
the legislature. The benefits which these 
acts confer are intended for any and every 
religious congregation, without regard to 
the peculiarities of religious faith or the 
forms of church government. It is, how
ever, equally obvious that the conveyances, 
devises and dedk:ations to which the acts 
mean to give validity, are' conveyances, 
devises and dedications of property for the 
use of the "religious congregations" 
therein mentioned, in the limited and local 
sense of the tesm, viz: for the members 
(of these religious congregations) as such, 
who, from their residence at or near the 
place of public worship, may be'expected 
to use it for such purpose. This interpre
tation is to be drawn from the general tenor 
of the acts, but more especially from the 
language of those portaons of them that 
stand in the Code as the eighth and tenth 
sections of the chapter before referred to. 
The dedications of real estate must be made 
for the use of the' 'religious congregation, 
as a place for public worship, or as a burial 
place, or a residence for a minister;" and 
that of the "books and furniture," "for 
the benefit of such congregation, to be used 
on the said land in the ceremonies of public 
worship, or at the residence of their minis
ter;" uses, which it is plain, from their 
very nature and the connection in which 
they are mentioned, must belong peculiarly 
to the local society, "the religious congre
gation" at or near the locality of the prop-

erty conveyed. No dedication of property 
to religious uses, which does not respect 
these rights of the local society or religious 
congregation, no deed which does riot de
sign such enjoyment of the uses of the 
property conveyed, by the local religious 
society or congregation, can be placed 
within the influence and protection of the 

statutes. 
314 *The deed under consideration, in 

its first clause or declaration of trusts, 
provides that the trustees are to hold the 
property conveyed to them, and their suc
cessors forever, in trust that they shall 
build or cause' to be built thereon a house 
or place of worship for the use of the mem
bers of the Methodist Episcopal church in 
the United States of America, according to 
the rules and discipline which from time 
to time may be agreed upon and adopted by 
the ministers and preachers of the said 
church, at their general conferences in the 
United States of America; and in further 
trust and confidence that they shall at all 
times forever hereafter permit such minis
ters and preachers belonging to said church. 
as shall from time to time be duly author
ized by the general conferences of the min
isters and preachers of the said Methodist 
Episcopal church, or by the annual confer
ences authorized. by the said general con
ference, to preach and expound God's holy 
word therein. 

I am free to admit, that the first impres
sion which this clause of the deed is cal
culated to make is that of a declaration of 
trust, not for the benefit of a local society, 
or congregation of Methodists worshiping 
or expected to worship at a particular place, 
but for the benefit of the "Methodist Epis
copal church in the United States as an 
aggregate body or sect," to the exclusion 
of any peculiar rights of property in the 
land conveyed, in such local society.or con
gregation. And if such is the true inter
pretation to be given the deed, it would 
plainly stand, for reasons already men
tioned, out of the influence and operation 
of the statutes. Upon a fuller and more 
rigid examination of the deed. however, 
in which I have been much aided by the 
clear and forcible views presented by Chief 
Justice Marshall of Kentucky, in announc
ing the interpretation placed by the 
Supreme court of that state, on a deed iden-

tical in its features with the deed 
315 under *consideration. (see Gibson v. 

Armstrong, 7B. Monr. R. 481.) I have 
come to the conclusion that the deed ia en
titled to be regarded as substantially a con
veyance of the property therein mentioned, 
to the uses of the local society. And that 
said property is thus placed within the pale 
of the statutes. 

It is to be observed, as already 'stated, 
that the house or place of worship to be 
erected is to be for the use of the members 
of the Methodist Episcopal church, &c. ; 
and as the members of the loc;ll society are 
necessarily members of the Methodist Epis
copal church, in the s~nse in which the term 
is used in the deed, it follows that the land 
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is conveyed for the benefit, 'to some extent 
at least, of the local society or congrega· 
tion. It is to be noted further also, that 
except upon the happening of a certain 
contingency, the deed contemplates the 
perpetual use of the property as a place of 
worship. And it is obvious, from the na
ture of things, that the usual occupancy of 
the property, in attending upon the preach
ing and exhorations of their minister and 
in meeting for the observance of the vari
oas reUgious duties and exercises enjoined 
apon its members by the rules of the church, 
is one that can be enjoyed only by the local 
society; and that any use or occupancy of 
the house by other members of the church 
must be nece88arily casual and infrequent; 
so much as not to interfere with the full use 
and enjoyment of it as a place of worship 
by the local members. ,Hence it is fairly 
inferrible that the former use and not the 
latter was mainly if not exclusively within 
the contemplation of the parties to the deed. 
This view is made still more apparent in 
the subsequent declaration of the trusts. 
The deed proceeds to provide further, that 
in case one or more of the trustees die or 
cease to be a member or members of the 
said church, the stationed minister or 

preacher who shall have the pastoral 
316 charge of the *members of the said 

church, (meaning plainly the soci
ety,) is to call a meeting of the remaining 
trustees, who, upon his nomination, are to 
appoint one or more persons, who shall 
have been one year a member or members 
of said church, to fill such vacancy: show
ing that the minister provided for in the 
de-=d is to have charge of the members of 
the local society; who, consequently, are 
expected to attend upon and receive his re
ligious instructions and ministrations; and 
who are thus neceasarily the members that 
are, peculiarly, to enjoy the occupancy of the 
house 118 a place of worship. And in the 
next and last clause, in which, upon a cer
tain contingency, provision is made for the 
sale of the property for the discharge of 
debts incurred by the trustees on account of 
the premises, the surplus arising from the 
sale, after paying the debts, is directed to 
be placed in the hands of the steward of 
the society attending divine service on the 
premises, and is to be disposed of by the 
next yearly conference, according to 
the best of their judgment, for the use of 
said society. 

Does ,not this provision strongly persuade 
to the conclusion of a design that, in the 
event no sale of the property is ever re
quired, or until it is required, the immedi
ate control and peculiar use of the property 
ill to be and remain with the local society, 
by the contribution of whose members, in 
the main, (as is stated in the bill and not 
denied in the answer,) the church-house 
was erected, and to whose use the surplus 
proceeds of ~e property, in the event of a 
sale, are to be appropriated? 

"The primary object of the whole trans
action, (in the language of Chief Justice 
Marshall in the case before cited,) must 

neceasarily have been to provide and secure 
a place of worship according to the Metho
dist Episcopal discipline for the local soci-

ety of that denomination, by and for 
317 which contributions *were made, and 

which was expected to attend worship 
on the premises. The members of the 
Methodist Episcopal church at large, not 
belonging to the local society, can, in a 
general view, have no other use of the local 
premises but through the instrumentality 
of the local society, and by means of the 
subordination of the local use to the laws 
and authority of the church at large." 

The provision that the trustees are at all 
times to permit the ministers and preachers 
belonging to the Methodist Episcopal 
church, who shall be duly authorized by 
the conferences of the church" to preach in 
the house to be erected, it is obvious, can
not in any degree detract from the charac
ter and effect of the deed as a dedication of 
property to the use and benefit of a religious 
congregation, in conformity with the stat
ute. For' the religious congregations, 
whose worship is not conducted under the 
lead and instruction of a minister, are 
comparatively few in number, and it is ex
pressly provided in the statutes, as we have 
seen, that one of the uses to which the 
property dedicated may be applied, is, as 
u a residence for a minister." The only 
ground, therefore, on which it can be argued 
that this feature of the deed places it with
out the pale of the statute, is, that it sanc
tions the appointment of the ministers, and 
authorizes them to use the house for preach
ing, without any reference to the vote or 
wish of the congregation. It is true, that 
under the deed, and according to the rules 
and discipline therein referred to, the local 
societies have no voice in the selection of 
their ministers. But it does not follow 
that the deed therefore fails to fulfill any 
requirement of the statute, or is in any re
gard in confiict with its spirit. It could 
not have been unknown to the legislature 
that a large number of the religious con
gregations in the state are in such predica-

ment; receiving their ministers from 
318 bodies who are bound by no rule *of 

ehurch government to consult the 
preferences of the local 'IOCieties or congre
gations in appointing the pastors who are 
to have charge of them. To declare the 
deed objectionable and invalid because of 
the feature in question, would therefore be 
to impute to the legislature the design of 
making a most unjust and invidious dis
crimination against all the congregations 
just mentioned, and in favor of those who 
have the selection of their own pastors. 
Such an idea is wholly inadmissible. Upon 
the whole, therefore, though some of the 
provisions of the deed, upon a first inspec
tion, did seem to me to look another way, I 
am satisfied that it does import a substan
tial dedication of the property therein men
tioned to the uses of the local society, and 
that we cannot reject it, without adopting 
in respect to it, rules of construction favor
able to the defeat rather than the upholding 
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of such instruments: And I cannot see that 
we have the warrant of any sufficient reason 
for such a course. 

The dangers to be apprehended from 
church establishments, and the evils likely 
to flow from allowing them to.acquire prop
erty under such broad powers as were at 
one time claimed and exercised by the 
chancellor in England as representing the 
superintendency of the crown, as parens 
patrie, over charities, might be very prop
erly looked to and considered by a court 
engaged, as this court was, in the case of 
Gallego's ex'ors v. Attorney General, in 
enquiring whether it had been left free to 
exercise a jurisdiction, which when once 
admitted it had no po\ver to limit by any 
well :defined boundaries. The subject is 
however presented to our consideration 
under circumstances wholly different. The 
transfer and acquisition of property for re
ligious purposes has been made the subject 
of a legislation in which the extent and 
the uses to which dedications of this char
acter may be made, are precisely fixed 

and ascertained. The legislature has 
319 declared *that permanency may be 

legally assured to the houses of wor
ship, the pastoral residences, and the burial 
places of the various religious congrega
tions of the country. They have given the 
form and sanction of law to the opinion 
that the good to the community likely to 
result from placing the title to such prop
erty on a firm and certain footing, and thus 
putting an end, as far as the ~aw can, to 
the unseemly disorder that might other
wise arise from leaving it to the uncertain 
tenure by which it has been hitherto held, 
is of such character and weight as to over
balance any vague apprehension that the 
object may not be attained without furnish
ing occasion for ecclesiastical encroach
ments dangerous to the institutions of the 
state. This course of the legislature has 
been approved by the convention of 185G-Sl, 
and in the 32d section of the 4th article of 
our new constitution it is declared, that the 
general assembly may secure the title to 
church property to an extent to be limited 
by law; whilst an additional guard against 
the danJers adverted to is thrown around 
the subJect by a provision that there shall 
not be any grants of charters of incorpora
tion to any church or religious denomina-
tion. . 

In passing now, therefore, on such a deed 
as the one under consideration, n!> jealousy 
of the extension of ecclesiastical power can 
be properly allowed to exert an influence in 
the selection of the rules of interpretation 
to be applied. On the contrary, we should 
rather favor that interpretation of the in
strument which, consistently with the rules 
of construction, will place it within the 
operation of the changed policy of our leg
islation. 

The deed being valid, as we must, I 
think, hold it to be, all doubt as to the juris
diction of the court is ended; and we have 
decided which of the two parties litigant 
are entitled to the use of the property which 
the deed conveY8. There i8 no di8-

320 pute between *the parties about any 
matter of religious faith. The doc

trines of the two parties are identical. 
Neither party denies that the ministers of 
the other are, in the doctrinal 8ense of the 
word, members of the Methodi8t Episcopal 
church. But it i8 most obvious that 
"8imply holding the same faith, without 
8ubmitting to the government and disci
pline of a church, cannot make or keep a 
man a member of that church. To consti
tute a member'of any church, two points at 
lea&t are essential, without meaning to say 
that others are not so, a profession of its 
faith and a 8ubmi88ion to its government." 
Den v. Bolton. 7 Hal8t. R. 215. 

The local society of which both of the 
parties litigant claim to be members, is not 
a separate and independent society or con
gregation making its own laW8, but i8 one 
of a large number of local societies belong
ing (prior to a divi8ion of the church which 
will be presently noticed) to the Methodist 
Epi8copal church in the Vnited States. 
According to the plan of church govern
ment," annual conferences were composed 
of the traveling preachers within certain 
boundaries fixed by the general conference. 
The preachers were received into the church 
by the annual conferences, and distributed 
or assigned to their several charges by the 
bishops. The general conference was com
posed of one for every twenty-one members 
of each annual conference appointed either 
by seniority or choice at the discretion of 
each annual conference; Yet so that such 
representatives should have traveled at least 
a certain number of years. The general 
conference elected the bi8hops, and had 
"full powers to make rules and regulations 
for the church under certain specified limita
tions and restrictions... The members of 
the local societies had no right to be repre
sented by delegates either in the annual 
conferences or in the general conference. 
They had no voice in making the rules for 

the government of the church; none 
321 in the appointment or selection *of 

the preacher to whose charge they 
might be committed. If at any time before 
the division of the church a controversy 
had arisen among the members of the so
cietyat Salem church-house, in respect to 
the occupancy of the house--each party un
der the lead of a preacher claiming its 
exclusive use for purposes of worship-the 
dispute must have been determined by en
quiring, not which of the two parties con
stituted a majority, or represented the 
wishes of a majority, of the members of the 
society, but which of the two preachers 
had been appointed and assigned to the 
society in accordance to the laws of the 
church; which of the two parties was act
ing in conformity with the discipline of the 
church. and submitting to its lawful gov
ernment. 

These views conduct us neceyarily to the 
enquiry as to what effect the division of the 
church is to have on the control of the uses 
of the houses of worship by the local soci
eties. 

1 do not deem it necessary to go into:any 
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statement of the cauaes which led to this 
division, which was effected under certain 
resolutions adopted by the general confer
ence in 1844. The resolutions are preceded 
by a preamble setting forth that a declara
tion had been presented with the signatares 
offifty-one delegates of the body from thir
teen annual conferences in the slavehold
ing states, repreaenting that for various 
reasons enamerated, the objects and pur
poses of the christian ministry and church 
organization could not be successfully ac
complished by therq ander the jurisdiction 
of the general conference as then consti
tuted; and that in the event of a aepara
tion, a contingency to which the declara
tion asked attention as not improbable, the 
conference 'esteemed ita duty to meet the 
emergency with christian kiadneaa and 
the strictest equity. 

The first resolution declares I that 
J22 should the delegates *from the annual 

conferences in the slaveholding states 
find it necessary to unite in 'a distinct ec
clesiastical connection, the following rule 
shall be observed with regard to the north
ern boundary of such connection: All the 
societies, stations and conferences adhering 
to the church in the soath by a vote of a 
majority of the members of said societies, 
stations aDd conferences, shall remain under 
the unmolested pastoral care of the soathern 
church (and the ministers of the Metho
dist Episcopal church shall in no caae at
tempt to organize churches or societies 
within the limits of the church south; nor 
shall they attempt to ezerciae any pastoral 
oversight therein, it being understood that 
the ministry of the south reciprocally 
observe the same rule in relation to stations, 
societies and conferen~s adhering by vote 
of a majority to the Methodist Episcopal 
chllrch); provided also that this rule shall 
apply only to societies, stations and con
ferencea bordering on the line of division, 
alld not to. interior charges, which shall in 
all caRS be left to the care of that church 
within whose territory they are situated. 

By the second l"P.solation it is declared that 
ministers, local and tra'V'eling, of every 
gt1lde and office in the Methodist Episcopal 
church may, as they prefer, remain in that 
charch, or, without blame, attach them
selves to the church south. 

And by the ninth it is declared that all 
the property of the Methodist Episcopal 
church, in meeting-houses, parsonages, 
colleges, schools, conference funds, ceme
teries, and of every kind, within the limits 
of the aoathern organization, shall be for
ner free from any claim aet up on the part 
of the Methodist Episcopal church, so far 
as this resolution can be of force in the 
premiRS. 

In May of the following year U845) dele
gates, regularly appointed by the 

323 several annual conferences of *the 
Methodist Episcopal church in the 

alaveholding states, met in Louisville, 
Kentucky, in a general convention, and 
adopted by a vote (of ninety-four to three) 
a resolution by which they declare the juris-

diction hitherto ezerciaed over said annual 
conference by the general conference of 
the Methodist Episcopal church entirely 
diaaolved; and thataaidannual conferences 
shall be and they hereby are constituted a 
separate ecclesiastical connection under the 
provisional plan of separation aforesaid, 
and baaed upon the diSCIpline of the Meth
odist Episcopal church, comprehending the 
doctrines and entire moral,ecclesiastical and 
economical rules and regulations of said 
discipline, ezcept only in so far as verbal 
alterations may be necessary to a distinct 
organization, and to be known by the style 
and title of the Methodist Episcopal church 
soath. 

If this division of the church was lawful, 
it is obvious, I think, that the members of 
the local societies in the southern organiza
tion of the church stand in the same rela
tion to the general conference, the annual 
conferences, the bishops, pastors, rules and 
discipline of the Methodist Episcopal church 
south, that they occupied before the divi
sion, in respect to thoae of the Methodist 
Episcopal church. There has been no 
change of faith, no change of doctrine, no 
change of discipline, no change in the mode 
of administering it: All remain as before. 
By the ezpress terms of the plan of aepara
tion, no blame is to be attached to the pas
tors in the south for adhering to the church 
soath; and the members of the local socie
ties are to remain under the unmolested care 
of the southern church, as they were before 
under that of the Methodist Episcopal 
church. And the southern church is to 
occuPy the same relation to the church prop
erty In the south that the Methodist Episco
pal church before occupied in respect to it. 
If the division has been lawfully effected, 

why may not a controversy among the 
J24 local *members of a society in respect 

to the uae of the church property be 
settled by a resort to the same mode of en
quiry, (merely changing the name of the 
church,) that would have determined it 
before? Upon the' hypothesis that the plan 
of separation is constitutional, the ques
tions upon which such a controversy would 
now tum, would be, Which of the two par
ties is in regular connection with the Meth
odist Episcopal church south, recognizing 
its discipline, submitting to its government, 
and receiving its pastors? Those who can 
identify themaelves with the party indicated 
in the enquiry, are entitled to the uae of the 
property. 

We have still to enquire, Whether the 
general conference of 1844 had the power to 
adopt the resolutions authorizing the divi
sion? If I had the largest freedom of time 
and space, I shoald not desire to pursue any 
very eztended courae of statement or of 
argument in considering this question. 
And I do not think that there is any neces
sity for my doing so. The question is 
one which has been deemed for some years 
past of such public concernment, of such 
vast importance in its bearing on the 
rights, interest and feeling of a large por
tion of the c;ommunit,Y, as to have been 
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made the subject of the fullest examinatiOn., the division of the church; and the a~l. 
The zeal, ability and research of the most lants, under the influence of the pr:inclples 
eminent men of the bar and of the church which I have endeavored to establIsh, would 
have been enlisted in its discussion. No, thus have been entitled, though a minority. 
fact or argument that could elucidate the I to prevail in this controversy were it not 
subject remains to be stated or urged. Not ~ for· the provision in the first resolution of 
only so, but the question has been decided I' the plan of separation, by which the border 
by the Supreme court of Kentucky and by the societies have a right, by vote of a major
Supreme court of the United State., upon I ity of its members, to choose to which 
such mature deliberation and with such una- jurisdictional division of the church they 
nimity, in each case, aa to leave but little I will belong. The members of Salem church, 
room for hesitating as'to the propriety of at a meeting which seems to have been 
regarding the question as settled. In each fairly conducted, have determined, by a 
case the validity of the plan of separation majority vote, to adhere to the church south. 
was sustained. Smith v. Swormstedt, 16 A still further question, however, re
How. U. S. R. 288; Gibson v. Armstrong, mains to be settled, viz: Whether this is a 

7 B. Monr. R. 481. border society? The boundaries of the an-
325 ItI deem it necessary to say but lit- nual conferences have been from time to 

tIe more than that I concur in these time fixed by the general conference, but 
decisions. I have not been able to perceive no boundaries have been fixed for the socie
on what ground it is to be maintained that ties, stations and circuits. In this state 
the general conference of 1844 was not of things, it is obvious that in some cases 
invested with as full powers over the sub- it may be extremely difficult, if not im
ject as any general conference that preceded practicable, to carry out the plan of separa
it. The six restrictive articles adopted. by tion. It is next to impossible to lay down 
the conference of 1808 and by succeedang any general rule by which to define a 
conferences manifestly contain no limita- border society. In some cases, however, as 
tion of power that can bear on the ques- in the case of the Maysville Church, in 7 
tion. The ministers and preachers in whom B. Monr. R. 481, and in the case of Clift 
resided the supreme power, had, when they Church, (which was argued with this,) the 
assembled in 1784 to frame a government proximity of the houses of wQrship to a 
for the church, full power to place it under common boundary of two conferences was 
one or two or a still greater number of gen- 80 close that no question seems to have 
eralorganizations, if they had believed that arisen as to the claim of the societies to be 
the interests of the church would be thereby regarded as border societies, in the meaning 
promoted. And I do not see how it can be of the resolutions. 
said that the general conferences of 1792, One of the witnesses ell'presses the belief 
1796, 1800, 1804 and 1808, composed as they that Salem society is not a border 
were of the body of the ministers and 32:l society, and that a portion of *War
preachers, did not each have the same renton circuit is interposed between it 
power. And when they determined. at the and the Rappahannock river, which is the 
last mentioned conference (1808) to meet no common boundary of the Virginia and Balti
longer en maSBe, but thereafter, by a dele- more conferences. But some five or six 
gation from their own body, the provision, other witnesses express the belief that Salem 
which they adopted, that the general con- is a border society, and that no portion of 
ference should have full powers to make the country between the church and the 
rules and regulations for the church, under I river is attached to the Warrenton circuit. 
the limitations and restrictions contained I The weight of this testimony is in favor of 
in the six restrictive articles just men- the proposition that it is a border society; 
tioned, amounted in substance to an au- and upon a question of the kind the con
thority to the delegates in conference, duct of the parties interested, as showing 
thereafter to exercise all the ~wers (except how they have regarded the matter, is en
those prohibited in said restrIctive articles) I titled to much weight. The minority, by 
that could at any time have been exercised going into a vote on the question, have 
by a full conference of all the ministers, treated it as one on which a vote might be 
and preachers. No further limitation on II properly taken; which would not be the 
the powers of the general conference hav- case on any other hypothesis than that of 
inR' been subsequently made, it seems to' the society's being a border society. And 
me that the conference of 1844 was clothed, it seems to me, therefore, that this conduct 
with the power which it claimed and exer-Iof the parties, taken in connection with th~ 
c:ised. ,other proofs in the cause, justifies us in 

The Baltimore conference sent no dele- treating this as a border society. 
gates to the Louisville convention, and By the vote of a majority, the society haa 

326 in 1846 adopted resolutions *declaring been placed, in the manner contemplated 
that they still regarded themselves a' and allowed by the plan of separation, in 

constituent part, of the Methodist Episcopal jurisdictional connection with the ecclesi
church in the United State8. By virtue of astical government of the Methodist Epis
this action of 8aid conference, the 8ociety' copal church south; which, by virtue of its 
at Salem church being within 'the limits of organization under said plan. is now the 
that conference, would have been left to lawful succes80rof the Methodi8t Episcopal 
atand in connection with the northern di- church in respect to the disciplinary control 
vi8ion of the church, as they 8tood before I and protection of the members of the church 
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adhering to the southern division: And the latter relies upon the Btatute of limitations In 
sach members have now the same right to his answer. This Is sumclent to protect the estate 
enjoy the church property whic~ .w.as held from a decree aealnst the executor. 
by their aocieties before the divIsion, in a • .5ame-.5ame-S._-CoaalDluloaer's R.eport.*
exclusion of those who repudiate the au- The plaintiff havlD&' stated In the bill that his 
thority of the Methodist Episcopal church debt was evidenced by deed. If It appears In the 
south, and refuse to receive the pastors al?- ProaTess of the cause that It was by parol. the 
pointed by it, that they had, before the dl- executor may set up the defense of the Btatute bJ' 
vision and whilst in connection with t~e exception to the commlsatoner'. rePllrt. 
Methodist Episcopal church, to enjoy said I ... Debta of Decedeat-StRate 01 LllDltatlo __ St8te-

property in exclusion of any who lDentof DeIIt Pumls ..... Execator-;-EIIec:t.-That the 
328 might have refused *to submit to the creditor has furnished the executor. at his reo 

discipline and to receive the preachers quest, with a statement of his debt which the 
of said last mentioned church. executor does not object to. will not remove the 

Such being the views which I have taken bar oithe statute. 
of the case, it seems; to me that the decree •. Debta of Decedeat-Buncl-Effec:t 01 Ac:lcaow ...... 
of the Circai t court IS erroneo1;ls, and ought _t 01 Executor.i-To take a debt out of the stat
to be revenied, and that the bill should be ute the acknowledlrlllent of an executor must be 
dismissed. _.... expreBB. And _~, If there must not be an ex-LEE and SAMUELS, .Ts., conca.n:u In 
the results of the opinion of Daniel, .T., but press promise to pay. 
not in the views or reasoning. 6. ell .... la Will fer Pay_t of Debb-Effec:t apoa 

Statute 01 LllDlt8tIoas.I-A charlre In a will for pay
ALLEN, P., and MONCURE, .T., con- mentof debta Will not revive a debt barred by the 

cnrred in the opinion. statute at the death of the testator. 

Decree reversed. 

329 *Tazewell's Ex'or v. Whittle'. Adm'r. 
April Term. 18118, Richmond. 

'. a..-.,. Pnct1ca-Aaswer-Statate of LlIDIta
tIoas. --Any thlnlr In an answer whleb will apprise 
tbe plaintiff that the defendant relies on the stat
ute of limitations Is sDmclent. If such facta are 
stated as are necessary to show that the statute Is 
applicable. 

:a. s--s---s.---W"o May PI ...... t-In a bill by 
creditor of testator alralnBt executor and lelratee. 

~ Pnct1ca-Allswer-St8tate of LIDIIta. 
tIIu.-For the proposition that It must appear some
.... hereln the pleadlDlrS that the statute of limitations 
hasbeen relied upon, thelprinclpal case Is cited and 
appro-red In the followlnlr cases: Drumrilrht v. 
Bite (Va.), III S. E. Rep. 1i8B; Hubble v. Poff, 88 Va. 
4&". 11 S. E. Rep. m; Smith v. Pattie. 81 Va. _ 
See. \n accord. calvert v. K1Ustead. I Lellrh 118: 
Gibson v. Green. 89 Va.IiII4. UI S. E. Rep. eel; Hickman 
T. Stoat. I Lellrh II: Smith v. Hutchinson, 78 Va. 888; 
Sebora v. Beckwith. 80 W. Va. 'l'74. I S. E. Rep. fIiO; 
Ro.dsoa v. Hudson. II Lellrh lIIilI; Reynolds v. Lee. Va. 
UlI' J. 1181. IM8; Dorr v. Rohr. 81 Va. 8118; SwitBer v. 
Voffsnrnr, 81 Va. _; Herrinlrton v. Harkins, 1 Rob. 
III. 

Tbe bar of the statute may be objected In an 
action at law to a matter of set-off Without formal 
!)lea. Trlmyerv. Pollard. I Gratt. 4eO; Bell v. Craw
ford. 8 Gratt. no. 

7. s... .s..e. If the creditor relies upon a charlre 
In a will to prevent the operation of the statute. 
It Is for him to show that the testator died before 
his debt was barred. 

propOSItion that It Is competent to any ~rty Inter
ested In a fund to take advantaee of the statute and 
this, notwlthstandlnlr the execution of the deceased 
party refused to do 80. the principal case Is cited anel 
followed In the followlnlr cases: WOOdyard v. Pol
sley. 14 W. Va.lIIl; Mccartney v. Tyrer. !If Va. lOB. 
III S. E. Rep. 4111: Smith v. Pattie. 81 Va. _ See, In 
accord. McClaD&'herty v. Croft. 41 W. Va. 170. rr s. E. 
Rep. l1li; Werdenbaulrh v. Reid, llO W. Va. 1188; 
Shipley v. Pew. 18 W. Va. •. 

;.s...-~s---co..lDlu~B lReport.-For 
the proposition that In chancery the bar of the 
statute may be set up by exception to the commis_ 
sioner's report. the principal case \s cited and fOl
lowed In WOOdyard v. Polsley. 14 W. Va. 1III1; Smith 
v. Pattie, 81 Va. 6GII: Johnston v. Wilson. 211 Gratt. 
1M. See. In accord, Jlncey v. Wlnlleld. 1/ Gratt. 721; 
Leith v. Carter. 81 Va. I11III. I S. E. Rep. 111M; Ayer v. 
Burke. 81 Va. 188; Blair v. Carter, 78 Va. 1121. 

IDebta 01 Dec:edeat-BarrecI-Effec:t of Ac:lcaowledC
_tol Exec:utor.-In Abrahams v. Swann. 18 W. Va. 
280. it Is said: "The position taken by the counsel of 
the plaintiff In error Is. that If the bar of the statute 
is soulrht to be removed by proof of a new promise 
in wrltlnlr. such promise mast be clear. explicit. 
nnequlvocal and determinate. and If any conditions 
are annexed. they must be proven to have 
been performed; and If an acknowledlrment Is 
relied upon to take a case out of the statute of limi
tations. It should be a direct ackuowledlrlllen t of a 
Bubslstlnlr debt from which an Implied promise 
may be fairly Inferred. These poSitions are BUS
talned by the authorities referred to by the counsel 
of the plaintiff In error: Bell v. Morrison" al •• l 
Pet. 1111; Moore v. President. etc., Bank of Columbia. 
II Peters 88; Bell v. Crawford. 8 Gratt. 110; T_1I 
e. WAiu', Adm',., 13 O,.alL _.' Aylett·s Ex'or v. 
Robinson. II Lellrh f6." 

ID West Vlrlrinla It Is held In accordance with the 
nneral American doctrine Includlnlr the Supreme 
O'Jllrt of the United States. that the defence of the 
.atate of limitations can be taken advantan of by 
a demurrer to the bilL Jackson v. Hull. III W. Va. 
401: ThompSOn v. Whitaker Ins. Co .• 41 W. Va. 17f. 28 
8. E. Rep. 'lIIIi; Van Winkle v. Blackford. 18 W. Va. 
~.II S. E. Rep. III; Paxton v. Paxton •• W. Va. 1117, 
18 S. E. Rep. 7lIIi; Whittaker v. South West Imp. Co .• 
Ii W. Va.I1T. III S. E. Rep.liO'I'; Humphreyv. Spencer. 
• W. Va. 17. 18. If S. E. ReP. 412. fll; Sebom"!'. Beck-
1I'ltb. 30 W. Va. 'l'7f. IS. E. Rep. _ '5_. :5_ s... Wlio May PIeId.-For 

ICiIup In Will fer Pay_at of Debt-Bffect ....... 
StRate 01 LIIDltatI_.-See foot-flQt, to Baylor v. 

the Dejarnette. 18 Gratt. 1111. 

V K, 13 Gratt-tO t45 
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.. .5ettIemeat of o-deat'. S.tata-lAc .... of Creel-

1tor.L-Tb.ouwh a creditor's debt Is evidenced by 
deed. yet where there has been wross laches In Its 
prosecution. and the account cannot be settled 
without Injustice to the estate of the deceased 
debtor, a court of equity will not Wive the credo 
ltor relief. 

relation to this debt due from Little-
331 ton Tazewell to *Conway Whittle. 

That he supposed that the debt was 
due by parol until after 1821, when he in
stituted an action at law to recover it· and 
when he learned for the first time, th~t the 
lease of the land and the sale of the property 
w.as by deed. That he therefore dismissed 
hiS action at law, being advised that he 
could not there find redreaa. That the 
deed had been lost. but that it was probably 
executed in duplicate, and if 80, it was 
probable that one of the duplicates was 
among the papers of Littleton Tazewell • 

In .June 1825 Fortescue Whittle, as ad
ministrator' of Conway Whittle deceased, 
filed his bill in the late Richmond chancery 
court against William Tazewell, surviving 
executor of Littleton Tazewell deceased, in 
which he stated, that on the 24th of March 

. 1803 his intestate let by deed a tract 
330 of land in the county of tI.James City 

called Piney Grove to Littleton Taze
well, to hold from that time until the end 
of the year 1810; 'for which Tazewell the 
lessee covenanted to pay him for the re
maining part of the year 1803 one hundred 
and sixty-six dollars and sixty-six cents, 
and during the residue of the term an an
nual rent of three hundred and thirty-three 
dollars and thirty-three and one-third cents; 
and that the lessee took poaaession of the 
land and held it until the lease expired. 
That at the same time his intestate 801d 
and delivered to Tazewell peraonal property 
consisting of horses, cattle, sheep, hogs, 
implements of husbandry and other articles, 
for which Tazewell covenanted to pay him 
one thousand two hundred and seventy
seven dollars and six cents. And that it 
was agreed that the lessee should retain 
four hundred dollars for the purpose of 
making certain improvements upon the 
farm. That the parties were relations and 
intimate friends, which induced Tazewell 
to expect and ask for time to comply with 
his contract; and the same consideration 
induced Conway Whittle to grant it; 80 that 
for rent at the death of the latter, there 
was due to him from Tazewell two thousand 
one hundred dollars. exclusive of interest. 
That on account of the amount due for the 
purchase of the property sold to Tazewell 
nothing was paid until 1810, when two 
payments were made which reduced the 
amount due on that account to three hun
dred and sixty-one dollars and seventy 
cents, with interest from the 8th of August 
1810. 

The executor William Tazewell was called 
upon to answer the bill fully and particu
larly. And the prayer of the bill was for 
a settlement of the executor's accounts, and 
the payment of the amount due with inter
est: ~nd if the peraonal estate was not 
suffiCient for the purpose, that the real 
estate of Littleton Tazewell, which had 
been subjecte" by his will to the payment 
of his debts, might be 801d for that purpose 
~illiam Tazewell answered the bill. H~ 

obJected to the jurisdiction of the court· 
and submitted, whether the court would 
enquire into the justness of a demand 
which had been standing upon an open ac
count for about twenty years; and whether 
even should the statute of limitations not 
bar the claim, it might not be esteemed a 
stale account, especially as the same, if 
due at all, was due more than five years 
before the death of Littleton Tazewell He 
!,-dmitted that the estate called Piney Grove 
In the county of .James City, was rented by 
Conway Whittle to Littleton Tazewell' but 
at \vhat time this was done, for what ~iod 
or on what terms, he did not know and 
called for strict proof. He denied that Li t
tieton Tazewell had ever consented for the 
s~m of four hundred dollars to improve the 
Piney Grove estate to the extent that he 
did improve it. He said that the plantation 
had been unoccupied for many years' that 

the dwelling-house had been b~rned 
332 down; only one *negro-house was 

standing, and that in 80 old and shat
te~ a condition that it was not worth re
palrlDg; and the fencing entirely rotten or 
removed. Instead of this state of things 
when the plantation was returned to Con: 
way Whi ttle, beside other valuable improve
ments Littleton Tazewell had built on it at" 
his coat, a good dwelling-house with two 
rooms on each floor and a brick chimney 
at .each end, and a large well built barn. 
which together could not ha ve been worth 
less than two thousand dollars. 

The bill, after stating the death of Lit
tleton Tazewell, and his having left a will 
charging his real estate with the payment 
of his debts, and the qualification of his 
widow and William Tazewell as his per
sonal representatives, sets out a corre
spondence between William Tazewell and 
Conway Whi ttle, and al80 a correspondence 
between said Tazewell and the plaintiff, in 

.5ettIe_t of o-cIeat'a Batate---Lllc.... of Creel
ltor.-For the proposition laid down In the last head
note of the principal case. that equity will not Wive 
relief where there has been wross lachl"ll In the 
I.ra.ecutlon of a suit. the principal case Is cited and 
approved In Wilson v. Barclay. 18 GratL 110: Nelson 
v. Kownslar. '111 Va. 4111. and cases cited. See also. 
DoImett v. Helm. 17 GratL lie. and foot-flOC. where 
there Is a collection of cases on the polnL See al&o. 
mll v. Bowyer. 18 GratLIIM. and foot·flOt,. 

He further stated that when he wrote the 
let~ers exhibited by the plaintiff he was 
acting as the agent of Mrs. Tazewell· that
they supposed, as a claim had beed' :aade 
that .tht; plaintiff h~d ~me documents t~ 
sus tam It; and on which If any thing was 
due, it was very inconsiderable, as Little
ton Tazewell had been often heard to say 
that on a settlement of accounts with Con: 
way Whit~le ther~ would be little or nothing 
due on either Side. That it was true he 
did request the plaintiff to furnish a state-

146 



13GRATT. TAZKWJU.I.'S EX'OR &'. WHITTLE'S ADM'R. 333, 334, 336-

ment of what appeared to be due by any 
docnments in his hands; but that though a 
statement was furnished no proof of its 
accuracy or any documents acc.ompanied it, 
or had ever been furnished. 

He stated further that he kDew nothing of 
the deed of lease. It had never been in his 
possesaion, Dor did he believe that Mrs. 
Tazewell ever had it in her possession. 
And he called for proof that it ever existed, 
and of its cODteDts aDd stipulatioDs. 

The plaiDtiff filed with his bill a letter 
from. LittletoD Tazewell to CODway Whittle, 
dated "Williamsburg, July 26th, 1809," iD 
which he said, "I have ezperieDced coDsid
erable uDeasiDellS at Dot having beeD able 
to pay your claim agaiDst me for articles 
purchased at P. Grove. Unt;l the last year 
I made scarcely aDY thiDg for market. By 

the eDd of this year I trust it will be 
333 iD my power b, settle with you ·with-

out selling aDY other property, such 
acepted as caD be spared coDveDieDtly. 
Mr. Tyler has talked of purchasiDg the 
plantation, iD which case I shall have DO 
difficulty in selliDg to him the stock, ~c., 
ou the place. Provided -you can sell with
out a sacrifice, I thiDk it will be advisable. 
Lands generally are DOt beDefited by beiDg 
leased; though that rule does Dot hold as 
relates to my lease." 

The accouDt of the persoDal ~perty sold 
which was filed with the bill contaiDed 
credits for two paymeDts made, ODe for six 
hundred and fifty dollars made on the 30th 
of July 1810, aDd the other for the like sum 
made on the 8th of August of the same 
year. 

The plaiDtiff also filed with his bill two 
letters of William Tazewell, one to Conway 
Whittle, dated the 24th of July 1816, iD 
which he says, "You will oblige by for
warding a statemeDt of your claim on the 
estate of L. Tazewell deceased to the exec
utrix at Williamsburg." He expresses the 
opinion that th~ estate will be ample to pay 
all the debts, aDd concludes by sayiDg, "All 
that is DOW asked of the creditors is that 
they will not compel a sacrifice of the prop
erty." 

On this letter is an endorsemeDt by COD
way Whittle, statiDg that it had beeD aD
swered on the 30th of July 1816, statiDg 
that he was about to start to the SpriDgs, 
and OD his return would furnish the amount; 
and that he felt disposed to accommodate 
the ezecutors with any reasonable time to 
enable them to make the most of the prop
erty. 

The other letter was to Fortescue Whittle, 
and dated at Richmond, 30th November 1819. 
After ackDowledging the receipt of a letter 
from Whittle, he says, that Mrs. Tazewell 
writes that she caD find no documents es
tablishing debits against your late brother, 
except mechanics' bills aDd receipts for 

improvemeDts made at PiDey Grove. 
3M "She did DOt fail to*ezpress her sen

sibility of the indulgence that had 
been exteDded to her by the represeDtatives 
of your brother . You will oblige by fur-

DishiDg a statemeDt of what appears to be 
due from aDY documeDts in your hands." 

It does DOt appear with certaiDty when 
Littleton Tazewell died; though William 
Tazewell states iD a Dote addressed to the 
commissioner iD May 1829, that he died in 
November 1815. His will was admitted to 
record on the 27th of November of that 
year, aDd by it he gave his executors power 
to sell his real estate for the paymeDt of hie 
debts. 

OD the 13th of JaDuary 1827 a decree waa 
made iD the cal1se directing the defendaDt 
William Tazewell to settle his admiDistra
tion account. At this time no evidence as 
to the deed of lease, or its terms, or of the 
property sold, had been filed. In the mODth 
of February several depositioDs were takeD 
by the plaiD tiff. The oDly witDess who 
proved the existence of the deed was Charles. 
Z. Abrahams. He stated that there was a 
deed of lease which was executed, as he 
thought, in the month of May 1804. That 
he saw both Whittle aDd Tazewell execute 
it, and that himself and two others attested 
it •. The last he saw of it, it was iD the 
hands of Whittle. He was incliDed to think 
the lease commeDced in 1804; did DOt re
member how 10Dg it was to coDtiDue; aDd 
that the reDt reserved was about niDety 
pouDds per aDDum. . 

The witness stated further that Tazewell 
was to be allowed for the buildings he put 
upon the plaDtatioD. That it was iD a 
wretched cODditioD, having little or no 
feDcing around it, Dor any building of any 
descriptioD except an old log house. That 
the witness did the carpeDters' work of a 
dwelliDg-house OD the place, aDd finished a 
dairy, for which he received from LittletoD 
Tazewell aDd the executor ODe hUDdred aDd 

eighty-nine pounds, eight shillings 
335 aDd ODe peDDY. This did ·not iDclude 

materials, or any other thaD the car
penters' work. He stated further that a 
smoke-house and a large bam were built on 
the place. 

There were other witDesses, one of whom 
aided to build the barD, who thought that 
the lease commenced iD 1803, and that the 
rent was ODe hUDdred pouDds a :vear. It 
was very certaiD that it termiDated with 
the eDd of the year 1809; aDd the oDly wit
Dess who spoke of the period of its existence 
fized it at siz years .. 

There was but ODe witDess who spoke of 
the property purchased by Tazewell from 
Whittle. Be stated that he was building a 
barD on the place. He thought Tazewell 
took possession iD 1803; aDd he meDtioDs a 
Dumber of horses, oxeD aDd implements of 
husbaDdry, which were received from Whit
tle by Tazewell; but accordiDg to his esti
mate of their value, they did DOt amount to 
ODe thousand dollars. 

ID April 1829 the commissioner issued a 
notice that he would proceed OD the 25th of 
May to ezecute the order of the court di
rectiDg the settlemeDt of the executor's ac
counts; aDd iD January 1834 he made his 
report, showiDg a balaDce in favor of the 
ezecutor. This report, though certaiDly 
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very defective, was not excepted to by the 
plaintiff until February 1846. 

In 1842 the plaintiff amended his bill, and 
made William O. Goode, who had married 
the only child of Littleton Tazewell, a de
fendant, and he revived the suit against 
bJ:ward S. Gay, executor of William Taze
well who had died previously. 

Gay answered, disclaiming all knowledge 
of the plaintiff's claim, referring to the 
answer of his testator, and relying upon all 
the grounds of defense therein set up. 
Goode also answered in 1843, setting up the 
atatute of limitations, if there was no deed, 
objecting that no sufficient excuse had been 

shown for the failure to produce it, 
336 and no affidavit made that it *was 

lost; and also objecting thatthe court 
had no jurisdiction of the cause. 

In February 1846 the plaintiff filed an 
affidaTit that he had not been able to find 
the deed of lease among the papers of Con
way Whittle; and did not know what had 
become of it. And in .July following the 
cause came on to be heard, when the court 
made an order directing one of the commis
sioners of the court to take an account of 
the moneys due from Littleton Tazewell to 
Conway Whittle, under the contra~ts of 
lease and sale in the bill mentioned. 

In .January 1848 the commissioner made 
his report, in which he stated the amount 
due on the lease on the 31st of December 
1809, at one thousand four hundred and 
seventy dollars and thirty cents of princi
pal, and two hundred and six dollars and 
two cents of interest; and the amount due 
on the 8th of August 1810, for the property 
purchased, at the sum of four hundred and 
sixty-three dollars and thirty-two cents. 

In 1852 the defendant Gay filed various 
exceptions to this report, and especially 
relied on the statute of limitations as a bar 
to so much of the claim as related to the 
purchase of property. 

The report of the executor's account, 
made in the case of Saunders v. Tazewell's 
ex'or, was by consent filed in this case. 
That report had been twice recommitted, 
and there were numerous exceptions to it. 
It stated an amuunt due from the executor 
William Tazewell sufficient to pay the debts 
in both cases, if all the exceptions of the 
defendant were o1'erruled. 

In February 1853 the cause came on to be 
finally heard witl1 the case of Saunders' 
ex'or T. Tazewell's ex'or, when the court 
overruled all the defendant's exceptions to 
the report of the plaintiff's debt, and hav
ing had a special statement made showing 

the amount of the debt due to be, on 
337 the 1st of .January *1853, seven thou-

sand and sixty-five dollars and fifty
five ceats, made a decree in favor of the 
plaintiff for that amount, with interest on 
one thousand nine hundred and thirty-five 
dollars and sixty-two cents, from the 1st of 
.January preceding till paid; to be paid by 
the defendant Gay out of the assets of his 
testator in his hands to be administered. 
From this decree Gay applied to this court 
for an appeal, which was allowed. 

There were a number of questions in the 
cause elaborately argued, which, as they 
are not involved in the decision of this 
court, will not be noticed further. 

Grattan, for the appellant: 
The claim of the plaintiff as stated in his 

bill arises from two sources, though both 
were stated to be embraced by the same 
deed. Let us first consider the claim aris
ing out of the sale of property. This sale 
according to the bill was. made in 1803, and 
was evidenced by deed, and amounted to 
one thousand two hundred and seventy
seven dollars and six cents. 

Now it is very clear that none of the wit
nesses who have been examined in the 
cause, and that no paper filed, gives the 
slightest ground even to suppose that this 
sale was evidenced by deed. Abrahams 
who is the only witness who speaks of the 
deed, not only does not speak of it as em
bracing the sale of the property, but says 
that he knew nothing about the sale. Then 
is not this brsnch of the plaintiff's claim 
barred by the statute of limihtions. 

It is ,aid that the statute of limitations 
is no defense unless it is pleaded; and fur
ther that the precise time which will bar 
must be stated in the plea. And the cases 
of Hickman v. Stout, 2 Leigh 6, and Hud
son v. Hudson, 6 Munf. 352, are cited. The 

latter of these cases is relied on for the 
338 last branch of this proposition; *and 

if the case is really an authority for 
it, then it stands alone in its requirements. 
Aylett v. Robinson, 9 Leigh 45; Harpending 
v. The Dutch Church, 16 Peters' R. 455. 
486. Although the bill charges that the 
sale was by deed, yet the answer of William 
Tazewell refers to the statute; the answer 
of Goode who married the only daughter 
and principal devisee and legatee of Little
ton Tazewell, sets it up; and the defendant 
Gay in his exceptions to the commissioner's 
report expressly relies upon it. Now al
though it is a general rule that the statute 
must be pleaded, yet where from the mode 
of proceeding this cannot be done, it may 
be relied on without plea. Thus in Shewen 
v. Vanderhorst, 4 Cond. Eng. Ch. R. 458. 
it was held that any party interested might 
set up the statute against a creditor in the 
master's office. So in Purcell v. Wilson, 4 
Gratt. 16, an action of ejectment, the de
fendant was permitted to rely on the statute 
upon the trial in order to limit the recovery 
of mesne profits, as he had no opportunity 
to plead it. In Trimyer v. Pollard,S Gratl. 
460, and Bell v. Crawford, 8 Gratt. 110. a 
plaintiff was held entitled to rely upon the 
statute on the trial, to defeat a set off; and 
in .Jincey v. Winfield, 9 Gratt. 708, a party 
was allowed to set it up by exception to the 
report of a commissioner. 

If, then, the statute of limitations has 
been properly relied on, the question is • 
Does it apply? According to the plaintiff's 
pretensions, the debt was due in 1803, and 
this suit was instittlted in 1825. Unless. 
therefore, the plaintiff can show something 
which will take the case out of the opera-
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tion of the statute, it must bar his recovery. 
Bllt there is nothing in the record which 
can have that effect. Even if the letter of 
Littleton Tazewell of July 26th, 1809, or 
the two letters of William Tazewell in 1816 
and 1819, were acknowledgments of the 

debt sufficient to remove the bar of 
339 "the statute, still the suit was not 

brought within five years from the 
date of the latest of these letters. But the 
letters of William Tazewell are wholly in
sllflicient for that purpose. They, in fact, 
admit no debt; and certainly not this claim 
on account of property sold to Littleton 
Tazewell. It does not appear that he knew 
that there had been such a purchase. What
ever may have been the case formerly, cer
tainlyat the present day these letters are 
wholly inoperative to take the case out of 
the statute. On this point the court is 
referred, without comment, to the cases of 
Bell v. Morrison, 1 Peters' R. 351, 360-1-2; 
Butcher v. Hixton, 4 Leigh 519; Farmers 
Bank v. Clarke, Id. 603; Aylett v. Robinson, 
9 Leigh 45; Sutton v. Burrus,. Id. 381; Bell 
v. Crawford, 8 Gratt. 110, 116-17-20. 

But further. If these letters were suffi
cient in the case of a debtor to revive his 
own debt, they are not sufficient in the case 
of an executor to revive the debt of his 
testator. In such a case there must be an 
eJ:press acknowledgment of the debt, and 
as it would seem, an express promise to 
pay. Braxton v. Harrison, 11 Gratt. 30, 
56,57; Tullock v. Dunn, 21 Eng. C. L. R. 
478. Indeed, although an executor may re
vive a debt by his acknowledgment made 
before the debt is barred by the statute, 
yet after a debt is barred it is not compe
tent for an executor to revive it by any 
acknowledgment. Braxton v. Harrison, 
supra; Thompson v. Peter, 12 Wheat. R. 
565. 

The only other ground which can be re
sorted to for the removal of the bar of the 
statute is the charge for the payment of 
debts in the will of Littleton Tazewell. It 
does not appear when he died, though Wil
liam Tazewell states that he died in No
vember 1815. If this shall be considered as 
evidence, then it is apparent that even 
admitting that the letter of Littleton Taze
well of July 1809, is a sufficient acknowl-

edgment of the debt, yet that was 
340 more than five years before "his death, 

and the debt was theTefore barred 
when he died. But if the statement of 
William Tazewell is not evidence, then 
the burden being upon the plaintiff to re
move the bar of the statute, he has failed 
to show that Littleton Tazewell died and 
the charge in his will took effect before the 
debt was barred. 

Then will a charge in a will revive a debt 
barred by the statute? At one time this 
seems to have been supposed to be the law. 
Roane, J., in Lewis v. Bacon, 3 Hen. & 
Munt. 89; and that judge seems to have 
supposed that it extended even to personal 
estate. As to the latter point, it certainly 
is not the law here now. Braxton v. Woods, 
4 Gratt. 25. And indeed the general ques-

tion is now settled in the negative too 
firmly to admit of any further discussion 
of it. Burke v. Jones, 2 Ves. & Beame 275; 
Hargreaves v. Michel, 6Madd. 326; Fergu!B 
v. Gore, 1 Sch. & Lef. 107; Roosevelt v. 
Mark, 6 John. Ch. R. 266, 293. 

The second ground of the plaintiff's claim 
is the tease. Thitl was by deed, and there
fore the statute of limitations does not 
apply to it. The question, however, still 
arises, whether, under all the circumstances 
of the case, a court of equity will Kive the 
plaintiff a decree? 

The counsel then went into an examina
tion of the facts to show that there had 
been gross neglect on the part of the plain
tiff, and that the account could not now be 
taken without doing great injustice to the 
esta te of Li ttleton Tazewell. He referred 
to Carr v. Chapman, 5 Leigh 164; Hayes 
v. Goode, 7Id. 452; Page v. Booth, 1 Rob. 
R. 161; West v. Thornton, 7 Gratt. 177; 
Smith v. Thompson, Id. 112; HilUs v. 
Hamilton, 10 Id. 300; Crawford v. Patter
son, 11 Id. 364. 

Stanard, for the appellee: 
The counsel for the appellant h. cor

rectly stated that the claim of the 
341 plaintiff arises from two sources; "one 

the lease of the land, and the other 
the sale of the property. And in the first 
place, let us consider the questions con
nected with the sale of the property. 

The letter of Littleton Tazewell, written 
in July 1809, is conclusive to prove a sale 
of property by Conway Whittle to Tazewell, 
and that the purchase money of that prop
erty was still due at the date of that letter. 
There are moreover witnesses. who prove 
the property sold, which may well be sup
posed to have been sold for the sum stated 
in the plaintiff's bill. But if there was 
doubt upon this point, there can be none 
on the proposition that the defendant, if 
he relies upon the credits stated in the ac
count filed by the plaintiff with his bill, 
must take that account altogether; and 
therefore if the defendant is to be credited 
for the payment of one thousand and three 
hundred dollars in 1810, he must be charged 
with the sum of one thousand two hundred 
and seventy-seven dollars and six cents in 
1803. Robertson v. Archer,S Rand. 319. 

But the principal reliance of the defend
ant as to this part of the plaintiff's claim 
is the statute of limitations. To entitle a 
party to the benefit of this defense, he must 
plead it or rely upon it in some form in his 
pleadings, and the time prescribed by the 
statute should be particularly pleaded or 
relied on. Hudson v. Hudson, 6 Munf. 352; 
Hickman v. Stout, 2 Leigh 6. Then the 
first question is, whether the statute has 
been sufficiently pleaded; and that question 
is clearly settled in the negative by a refer
ence to the defendant's answer. 

It is insisted on the other side that the 
defendant was entitled to set up the defense 
of the statute by an elfCeption to the com
missioner's report, and that such an excep
tion had been taken to the report in this 

149 



18 GRATT. VIRGUl'IA RJtI'ORTS, ANNOTATJCD. 842,848,844,846 

case. The report in this case was made in claim. This letter, too, was answered, and 
1848, and during the whole time that the the account asked for furnished, as admitted 

case was before the commissioner, by William' Tazewell's answer; and that 
342 ·it does not appear that the defendant was never objected to until this suit was 

attended him, and certainly no such commenced. None even of the modern 
objection was taken before him; and in cases w.ould reject this evidence as an ad
fact it was not taken in court until 1852. mission of the debt sufficient to revive it. 
Now if this defense of the statute .may be Ault v. Goodrich,3 Cond. Eng. Ch. R. 740; 
set up in this mode, it must be done before Smith v. Poole,35 Eng. Ch. R. 16; Townes 
the commissioner, so that the plaintiff may. v. Birchett, 12 Leigh 173. 
have an opportunity to repel it by proof. The counsel then went into an examina-

But if the objection of the statute is tion of the facts of the case, and endeavored 
properly taken, then the next question is, to maintain that it was not a case in which 
Does it constitute a bar? We have the let- the court would refuse relief. He referred 
ter of Littleton Tazewell in July 1809 ad- to Baker v. Morris, 10 Leigh 284. 
mitting the debt, and we have the payments 
made by him and credited in the account MONCURE, J. The debt for which the 
as late as August 1810. And we h:1Ve the decree in this case was rendered consists 
death of Littleton Tazewell and his will of two parts; firat, a balance claimed to be 
admitted to probat in November 1815 crea- due for personal property sold by Conway 
ting a trust for the payment of debts. Whittle to Littleton Tazewell in March 

In considering the question whether the 1803; and secondly, a balance claimed 
trust of the will for the payment of debts J4.4 to be due for -rent of a tract of land 
will repel the bar of the statute in this called Piney Grove, leased by said 
case, we should look to the law as it was Whittle to said Tazewell from that time 
then understood and expounded; and clearly un til the end of 1809. 
at the time of the death of Littleton Taze- Firat: As to the balance claimed on ae
well the trust of his will would have repelled count of the sale of personal property. This 
the bar of the statute to the extent of the debt was due by parol contract. The orig
trust subject, though the debt was barred inal cause of action accrued in 1803 or 1804. 
at his death. Lewis v. Bacon, 3 Hen. &: The suit was brought in 1825. It is of 
Munf. 89. .Judge Roane went even further, course barred by the statute of limitations; 
and held that the debt was revived to the if the appellant had a right to avail himself 
fullest extent. It is true that such is not of that defense, and if the debt has not 
now the doctrine of the courts; Burke v. been taken out of the operation of the 
Jones, 2 Ves. &: Beame '1tl5; but the ques- statute. 
tion is, what was the law of Virginia in It is objected that the appellant had no 
1815, not what it is now. right to avail himself of the statute; not 

But take the doctrine as stated in Burke having relied on the same by plea or an
v. Jones, supra, as the law of this case. swer. It is certainly true, as a general 
We show that in August 1810 our debt was rule, that this defense must be made by 
admitted to be due by Littleton Tazewell, plea or answer: and the rule applies as well 
and that he then made a payment upon it; to a court of equity as a court of law. If 
and we show his will admitted to probat in this case comes under the rule, I think the 
November 1815, creating a trust which it defense was sufficiently made by answer. 
is conceded prevents the running of the The same strictness of pleading is not re
statute against all debts not then barred. quired in equity as at law. It is not com-

Having done this, we have made mon to plead the statute specially or 
343 ·out our case, and it is for the other formally in equity; but only to rely upon 

side to show that the debt was barred it, in general terms, in the answer. The 
at the time. The party J?leading the stat- only reason for requiring the defense to be 
ute must bring himself within it. made by plea or answer is that the plaintiff 

If the debt has not been revived by the may have an opportunity, if he can, to take 
will, has it not been revived by the acts of the case out of the operation of the statute. 
the executor. It is said by the counsel for Anything in an answer which will apprise 
the appellant that an executor cannot revive the plaintiff that the defendant relies on the 
a debt barred by the statute. In this, how- statute will be sufficient, if such facts be 
ever, he is mistaken. Baxter v. Penniman, averred as are necessary to show that the 
8 Mass. R. 134; Emerson v. Thompson, 16 statute is applicable. In this case the exec
Mass. R. 429; "Northcutt v. Wilkinson, 12 utor of Littleton Tazewell in his answer 
B. Monr. R. 408. An admission by an eJl<- submits to the court, "Whether, even 
ecutor will take a case out of the statute, should the statute of limitations not bar the 
when such an admission made by the debtor claim, it may not be esteemed a stale ac
would have that effect. There is some count, especially as the same, if due at all, 
difference in the English eases where there was so more than five years before the 
is more than one executor. and the admis- death of the testator." This plainly shows 
sion is by one. But in this case the execu- that if the statute should be a bar to the 
tors were acting together. Both the letters claim, the respondent intended to rely 
of William Tazewell show that he was upon it. And the facts necessary 
acting for both, and the last was written 1345 -to sustain the defense are here set 
after an examination of the papers of their forth. In this respect the case differs 
testator with reference to the plaintiff's from that of Hudsons v. Hudson's adm'r, 6 
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Munf. 352. It is certainly an informal 
mode of pleading the statute: but proceeded 
no doubt from the fact that the plaintiff had 
alleged the debt to be due by specialty; to 
which of C01U'Re the statute would not have 
applied. Again: the defendant Goode ex
pressly and formally relies on the statute 
in his answer; and as he. in right of his 
deceased wife, is sole resid!l8ry legatee of 
Littleton Tazewell, his defense enures to 
the benefit of the executor. In Shewen v. 
Vanderhorst, 4 Cond. Eng. Ch. R. 458. a 
creditor applied, under the common decree 
in an administration suit, to prove a debt 
which was barred by lapse of time; and the 
executors refusing to interfere, the plaintiff 
a residuary legatee, insisted on setting up 
the objection of the statute: Held, that it 
was competent for the plaintiff or any other 
party interested in the fund to take advan
tage of the statute, notwithstanding the re
fusal of the executors. In this case the 
executor, in,tead of refusing, manifested 
his intention to rely on the statute if it 
should be applicable. 

But I do not think this case comes under 
the general rule. The plaintiff averred in 
his bill that the debt was due by specialty; 
which was alleged to be lost. It afterwards 
appeared that the debt was not due by 
specialty, but by simple contract: or at least 
that was the presumption from the absence 
of any proof on the subject. Until then, it 
did not appear that the statute afforded a 
bar to the claim. The proper mode of mak
ing the defense, therefore, was by excep
tion to the commissioner'S report of the 
claim; which exception was accordingly 
taken. 

The appellant then had a right to avail 
hi'l1self of the statute; and the next ques
tion is. Whether the debt has been taken 
out of its operation? The counsel for the 

appellee contended that it has; lst, 
J46 by the *will, which charges the whole 

estate of the testator with the pay
ment of his debts; and 2dly, by a new 
promise or acknowledgment, made by the 
personal representatives or one of them, 
within five years before the institution of 
the lIuit. 

As to the charge created by the will. It 
raises no trust in regard to the personal 
estate; and is merely inoperative, so far as 
that is concerned. It cannot therefore pre
Tent the statute from being a bar to a suit 
brought to obtain payment of a debt out of 
the personal estate. .Jones v. Scott, 4 Condo 
Eng. Ch. R. 413; S. C. 4 Clarke & Fin. 
J82; Brown's adm'r V. Griffiths, 6 Munf. 
450; Branon V. Wood's adm'r, 4 Gratt. 25. 
But tbe charge creates a trust in regM'd to 
the real estate. Formerly it was supposed 
tbat such a trust embraced all debts of the 
testator, whether barred or not by tbe stat
ute at the time of his death. But since the 
decision of Burke V • .Jones, 2 Vest & Beame 
275. it has been considered to be well settled 
that a debt barred at the time of the testa
!Or's death, is not revived by such a charge, 
tn regard to real any more than personal 
estate. The able judgment of Sir Thomas 

Plumer in that case, as Ch. Kent has said, 
is well founded upon principle and npon 
the authorities, and puts an end to the 
question. Roosevelt v. Mark, 6 John. Ch. 
R. 266. See the principles stated and the 
cases collected on this subject in 1 Rob. 
Pr. newed. p. 566-571. "The doctrine, then, 
(in the langualre of that writer,) is nar
rowed down to this, that where there is a 
devise of real estate for the payment of 
debts, there is, as to the proceeds of such 
real estate, a trust created (according to 
Lord Redesdale's opinion) for those creditors 
whose debts, at the testator's death, were 
not barred by the statute; and after that 
event the statute does not so run as to affect 
the claim of those creditors upon these pro-

ceeds. " It is unnecessary to deter-
347 mine the tonstruction and effect *of 

the provision on this subject in the 
Code, p. 592, t 9, as it does not apply to 
this case. 

In Lewis' ell'or v. Bacon's legatee. 3 
Hen. & Munf. 89, it was held that a debt 
barred at the time of the testator's death 
was, to some extent, revived by such a 
tru.t. But that case was decided in 1808, 
before the decision of Burke V. Jones, and 
ought not to be considered as settling the 
law of this state in opposition to the ,sound 
doctrine of the latter case. It was decided 
by three judges, who differed among them
selves and made a compromise decree; and 
was decided at a period when the statute 
was almost entirely frittered away by the 
course of adjudication here and elsewhere. 
A striking illustration of this is afforded 
in the opinion of Judge Roane, who says, 
"It has been established, ("lnd if it has not 
it ought to be,) that an advertisement by a 
debtor notifying all those who have any 
just debts owing to them, that they may 
apply at such a place and get payment, 
is such an acknowledgment as will bring 
a debt out of the statute." Id. 109. Be 
was for considering the debt revived as to 
the personal as well as the real estate. 

Then was the debt barred by the statute 
at the time of the testator's death? There 
is nothing in the record to show the precise 
period of his death; except the statement 
made by his executor and returned with 
Commissioner Green's report, from which 
it appears that he died in November 1815; 
in which month also his will was admitted 
to probat. Regarding that as the period of 
his death, the debt in question was barred, 
in any view which can be taken as to the 
time wben the cause of action accrued ; 
whether it was in March 1804, when it is 
said the debt first became due, or .July 26, 
1809, the date of his letter to C. Whittle, or 
August 8, 1810, the date of the last credit 
given on account of the debt. But it was 

contended (and perbapsproperly) that 
348 there is no sufficient evidence of *the 

period of his death, or that it hap
pened within five years after the cause of 
action accrued. Concede this, and still it 
does not help the objection to the bar of 
the statute. The appellant relies on: the 
statute; which is certainly a bar, unleu 

151 



18 GRATT. VIRGINIA. RlU'OB'H, ANNO'tATaD. 849,860,361 

the claimant 6an' show something which 
will take the case out of its operation. 
The burden of doing this devolves on the 
latter. Be seeks to do it by producing the 
will. But that is not enough; as the will 
was admitted to probat more than five 
years after the cause of action accrued. 
He ought further to have proved, if he 
could, that the testator died within five 
years after the cause of action accrued. 
This he has not done, and therefore he has 
failed to repel the bar of the statute by 
means of the will. 

As to any new promise or acknowledg
ment by the personal representatives, or 
either of them. The debt, as we have seen, 
was barred at the time of the testator's 
death; and if the counsel for the appellant 
was right in maintaining that a personal 
representative cannot revive such a debt, 
then there is an end of the question. But 
without expressing any opinion upon that 
point, and conceding, so far as tiiis case is 
concerned, that such a debt may be revived 
by a personal representative, let us enquire 
whether this debt has been so revived. 

3.'he letters of W. Tazewell of the 24tJt of 
July 1816, and 30th of November 1819, are 
plainly insufficient, according to all the 
recent authorities, to revive the debt. 
Even' if they were sufficient; more than 
five years elapsed between the date of the 
last, and the institution of the suit; so that 
the debt was then again barred, unleu in the 
mean time revived by some other promise 
or acknowledgment. The only evidence 
of any such promise or acknowledgment is 
the fact admitted in the answer of W. Taze-

well; that, in compliance with the re-
349 quest contained in his letter of *the 

30th of November 1819, Whittle would 
furnish a statement of what appeared to be 
due from any documents in his hands, 
"a statement ,vas furnished, but no proof of 
its accuracy or any documents accompanied 
it, and none have been furnished to this 
day." This fact, whether taken by itself, 
or in connection with the letters, cannot 
amount to such a promise or acknowledg
ment as will take the debt out of the stat
ute. The only authority relied on to gh-e 
it that effect, is Townes v. Birchett, 12 
Leigh 173; decided by two judges in a 
court of three, and of course not a binding 
authority. The majority, Judges Tucker 
and Cabell, were of opinion that the rule, 
that • 'an account current rendered by one 
party to another, received and held without 
complaint or objection, shall be deemed a 
stated account," is not confined to accounts 
rendered by merchant to merchant of mu
tual dealings between them as merchants. 
The third judge, Allen, was of opinion that 
the rule is so confined. Whether it be so or 
not, it cannot apply to this case; in which an 
account current is not rendered by one party 
to another, of transactions of which they 
are both cognizant; but in which an ac
count is rendered against the estate of a 
decedent to his personal representative, 
wholly ignorant of the nature or amount of 
the debt. A promise by the executor to pay 

the debt cannot be inferred from his recei v
ing and holding the account without objec
tion; and more especially, if the debt be 
barred by the statute. If an executor can 
revive a debt so barred, he can only do it 
by an expreu promise; or, at least, by snch 
an expreas acknowledgment as plainly 
~mplies a promise to pay the debt. Indeed, 
lD Tullock ,-. Dunn, 21 Eng. C. L. R. 478, 
Chief Justice Abbott said, "As against an 
executor, an acknowledgment merely is 
not sufficient; there must be an express 
promise." See also 1 Rob. Pro new ed. 

575. But even if the statement ren-
350 dered *could be considered as an ac-

count stated, and sufficient to revive 
the debt, it does not appear that it was 
rendered within five years before the in
stitution of the suit. In every view of the 
case, therefore, the claim which arose from 
the sale of personal property, is barred by 
the statute. 

Secondly: As to the claim for rent. The 
complaillant alleged in his bill that the land 
was leased by deed on the 24th of March 
1803, to be held from that time until the end 
of 1810, at the rent of one hundred and 
sixty-six dollars and sixty-six and two
thirds cents for the remaining part of 1803, 
and three hundred and thirty-three dollars 
and thirty-three and one-third cents per 
year for the residue of the term; that it was 
agreed that the lessee should retain four 
hundred dollars for the purpose of making 
certain improvements on the land; and that 
the deed contained a covenant for the pay
ment of the rent, but, by some accident or 
misfortune unknown to the complainant, 
had been lost: And he claimed the whole 
amount of the rent, subject only to a credit 
for the four hundred dollars. W. Tazewell 
in his answer admitted that the land was 
rented of C. Whittle by L. Tazewell; but at 
what time, for what period, or on what 
terms, he did not know, and called for the 
strictest proof. He denied "that L. Taze
well ever consented, for the sum of four 
hundred dollars, to improve the Piney Groye 
estate to the extent which he did improve 
it. For the plantation had been unoccupied 
for many years; the dwelling-house had 
been burnt down; only one negro-house was 
standing, and that in so old and shattered 
a condition that it was not worth repairing, 
and the fencing entirely rotten or removed. 
Instead of this state of things when the 
plantation was returned to C. Whittle, be
sides other valuable improvements, L. 
Tazewell had built on it at his cost, a good 
dwelling-house with two rooms on the 

:floor, and a brick chimney at each 
351 . *end, and a large well built barn. 

which together could not have been 
worth less than two thousand dollars." 
Be denied all knowledge of the deed of 
lease, and demanded proof that it e,-er ex
isted, and of its contents. The evidence 
shows that a deed of lease was executed, 
but does not show what ,vere its contents. 
It shows that the annual rent was probably 
one hundred pounds, though Abrahams. 
the witness mainly relied on to sustain the 
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claim, thinks the rent was ninety pounds. I years and then dismissed; the executor of 
It further shows that the lease probably C. Whittle having then, for the first time, 
commenced in 1803, though Abrahams discovered that the debt was not due by 
thinks it was in 1804; and that it deter- t parol, as he had supposed, but by a spe
mined at the end of 1809 instead of 1810, as cialty which had been lost. In 1825 this suit 
alleged in the bill. There is no evidence: was brought in equity. In 1827 an order 
of the loss of the lease, or of any search I was made for the settlement of the account 
having been made for it. Abrahams, who, of L. Tazewell's executor. Afterwards, in 
proves its execution, thinks he last saw it i the same year, for the first time, depositions 
in possession of C. Whittle, and advised were taken to sustain the claim. In 1829 
L. Tazewell to take a copy; but does not the order of account was placed in 
know whether he did or not. There is no 353 the hands of a commiuioner, ·whose 
evidence that L. Taxewell agreed to make report was not made until 1834; after 
the improvements for four hundred dollars. which nothing further was done until 1841, 
On the contrary, Abrahams proves that the when leave was obtained to file an amended 
plantation was in a wretched condition, bill, which was accordingly filet', but more 
having little or no fencing around it, nor than a year thereafter. In 1846 an order 
any building upon it except an old log was, for the first time, made, to take an 
house; that during the term he built a account of what was due from the estate of 
dwelling-house and smoke-house, and com- L. Tazewell to the estate of C. Whittle; and 
pleted a dairy. and other workmen built a it was not unti11853 that the decree was 
very substantial barn; and that under the made from which this appeal waB taken. 
agreement between C. Whittle and L. Taze- It would be difficult to excuse such gross 
well, the cost of building all the said houses laches in such a case. The excuse assigned 
was to be deducted from the rent. BiB bill for it is wholly inadequate for the purpose. 
alone amounted to six hundred and ninety- A just account cannot now be settled. The 
six dollars and thirty-five cents; and in- proper parties to make the settlement are 
eluded no charge for materials. It does not not in eBse, but have long been in their 
appear what was the cost of materials, nor graves. Their representatives know little 
what the cost of the barn and other im- or nothing about the facts; and even the 
provements made upon the land. There original representatives of the alleged 
is reason, however, for believing that the debtor have long since passed from the 
whole cost of improvements made by L. stage. There mayor may not be something 
Tazewell under the agreement was equal, or due. It is matter of conjecture merely; and 
nearly so, to the whole amount of the rent, the most probable conjecture is that nothing 

and that at the termination of the is due. I think we must so conclude; and, 
352 lease he owed little ·or nothing on at all events, that no relief can now be 

account of rent. That this was the given on account of the claim for rent. 
opinion o~ the ~arties, or at le;ost of~. For the foregoing reasons, I am of opin
Tazewell, IS maD1!est from the tenor of h.IS ion that the decree ought to be reversed, 
lett~ to C. WhIttle of July .26, 1809, In and the bill dismissed with costs. 
whIch he says, "I have experIenced con-
siderable uneasiness at not having been The other judges concurred in the opinion 
able to pay your claim against me for ar- of Moncure, J. 
tic1es purchased at Piney Grove," excuses 
himself for not having done so, and ex
presses a hope that he would be able to do 

Decree reversed. 

80 by the end of the year; but makes no 
allusion whatever to any debt on account 354 
of rent. Is it credible that he would not 
have made such an allusion if he had owed 

·Tazewell's Ex'or v. Saunders' Ex'or 
•• 1. 

all the rents (except four hundred dollars 
for improvements) according to the pre
tension set up in this suit; or even if he 
had owed any material part of them? Be 
lived six years after the date of that letter, 
and C. Whittle survived him; and yet it 
does not appear, and is not pretended, that 
he ever admitted his liability, or that ap
plication was ever made to him for any
thing, on account of rent. Nor was any 
account for rent ever rendered to him or his 
representatives until after W. Tazewell's 
letter of November 30th, 1819. If C. Whittle 
intended to make any claim on account of 
rent, the circumstances required him to 
make it promptly, and to prosecute it with 
diligence. Instead of doing so, no claim 
was aasertcd during the lives of the parties, 
nor unti11819, nor any suit brought until 
1821; when, it seems, a suit at law was 
brought, which was pending two or three 

A.prU Term, 181i8, Richmond. 

•• Prosecution of Clalm-Lac:hu.*-Lacbes In the 
assertion or prosecution of a claim Is not always 
enoulI'b to defeat It. The laches must be such as 

*Proaecutlon of CIaI_Lac ..... -For the proposition 
that 1ac1&u In tbe prosecution of a claim Is not always 
suftlclent to defeat It. but that the lacbes mnst be 
such as to afford a reasonable presumption of the 
satisfaction or the abandonment of the claim. the 
principal case Is cited and approved In the followlnll' 
c:ases: Tunstall v. Withers. 88 Va. Il00. 11 S. E. Rep. 
1i86: Armentrout v. Shafer. 811 Va. 1i6II, Itl S. E. Rep. 
1lI6. 

In TerrY v. Fontaine. 83 Va. 4511, IS. E. Rep. 748. 
the rule Is approved. but the court held In that case 
that the bill sbould be dismissed for laches. See. on 
the subject of laches. /oot-NJt. to Hill v. Bowyer. 18 
Gratt. 8M. where there Is a collection of tbe authorl· 
ties and a collection of all the cases to which /ooC
no," on the subject have been written. 
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to afford a reasonable presumption of tbe satisfac
tion or abandonment of the claim; or such as to 
prevent a proper defense by reason of the death 
of parties. loss of evidence or otherwise. 

3. CluUIc:er)' PrllCtlce -Interest beyond Pen .. ty of 
Bond.*-(lourts of equity will decree IntereBt upon 
a bond or ,uda-ment beyond tbe penalty, aa-ainst 
tbe principal debtor. 

a. Appellate Pnu:tIce-Om"'on of Credit byc.. .... 
.lo~rrectIon of.-A commissioner havlna- by 
mistake omitted a credit In ascertain Ina- tbe 
amount due upon a bond, the appellate court will 
correct tbe decree In this respect. and aftlrm It 
with coats. 

On the 20th of .July 1795 Littleton Taze
well el[ecuted to .John Bracken and Robert 
Saunders, el[ecutors of .James Carter de
ceased, a bond in the penalty of one thou
sand two hundred and fifty-three pounds 
ail[ shillinga and seven and a half pence, 
with condition to pay one-half of that sum 
on the 1st day of the next .January, with 
interest from the date. Upon this bond 
there was a credit of two hundred and fifty 
pounds, under date of October 24th, 1796. 

Li ttleton Tazewell died in 1815; and by 
his will, which was duly admitted to pro
bat, he authorized hia el[ecutors to sell any 
part of his estate real or personal for the 
payment of his debts; and he directed that 
his estate should be kept together for the 
support of his widow and only child until 
the latter should marry. Mrs. Tazewell and 
Dr. William Tazewell qualified as el[ecutors 
of the will. 

In September 1817 Bracken and Saunders 
recovered a judgment by default upon the 
bond aforesaid, against Mrs. Tazewell as 
el[ecutril[ of her husband. In April 1818 

this judgment was enjoined by Mra. 
355 Tazewell *and Dr. Tazewell; and it 

was not disaolved until August 1836. 
In the meantime Mrs. Tazewell died, and 
an order was made in the injunction cause, 
requiring Dr. Tazewell to consent to the 
revival of the judgment against him as ex
ecutor; and this was done in April 1832. 
In August 1836 the injunction was dissolved, 
but without damages, and with coats to the 
plaintiff, which were directed to be credited 
on the judgment; the court being of opin
ion that the plaintiff waa entitled to come 
into equity againat a judgment for the pur
chase money for land, to a part of which 
he could not otherwise obtain title. The 
only part of this injunction cause which is 
in the present case is the final decree, 
From that it appears that the land on which 
the judgment enjoined had been obtained, 
was given upon the purchase of a tract of 

*Cbaacer)' Practice-Interest beyond Penalty '" 
Bond.-The proposition laid down In the principal 
case tbat courts of equity will decree Interest upon 
a bond or 'uda-ment. beyond the penalty, aa-ainst 
the principal debtor. was approved In Perry v, 
Horn, 22 W. Va. 886, clUng the principal case. and 
the doctrine extended to the Burety alao. The prin
cipal case \a cited In Stuart v. Hurt. 88 Va. 84.~. 18 S. 
E. Rep. 488. See a-enerally, monoa-raphlc nou on 
"Bonds" appended to Ward v. Churn, 18 Gratt. 801. 

land called "Secretaries," the title to a 
part of which had not been made when the 
injunction was obtained, but was perfected 
by a conveyance decreed in the cause. And 
the final decree directed that the land should 
be conveyed to the aurviving husband and 
heirs at law of Sarah Tazewell, the only 
child of Littleton Tazewell; and further, 
that if the judgment was not satisfied 
within three months after the date of the 
decree, the land called Secretaries should 
be sold to satisfy the judgment. 

In .January 1837 an execution was issued 
on the judgment, which had been revived 
against Dr. Tazewell aa the el[ecutor, and 
waa returned "no effecta." In October 1842 
Robert Saundera, executor of Robert Saun
dera deceased, and administrator de bonis 
non with the will annexed of .Jamea Carter, 
instituted this suit in the Superior court of 
chancery for the Richmond circuit, for the 
purpose of obtaining satisfaction of the aaid 
Judgment out of the eatate of Littleton 
Tazewell deceased. He made Edward S. 
Gay, el[ecutor of William Tazewell de-

ceased, and William O. Goode, in his 
356 *own right and as executor of Mrs. 

Tazewell, defendants. The accounts 
of the executors of Li ttleton Tazewell were 
referred to a commissioner; and his report 
was twice recommitted. One of the ques
tions of controversy before the commis
sioner was, as to which of the executors 
was to be charged with the personal estate 
of their testator. The executor of Dr. 
Tazewell insisted, as Dr. Tazewell had in
sisted in his lifetime, that he had not acted 
as executor in the time of Mrs. Tazewell; 
whilst the commissioner held that he was 
the sole acting executor; and therefore 
charged him with the whole estate, except 
a very small portion of it. There were 
other questions also, and several el[ceptions 
to the report of Dr. Tazewell's executor. 
These questions were, however, only im
portant, with reference to the preceding 
case of Whittle v. Tazewell; as there was 
no question that Dr. Tazewell had acted as 
executor after the death of Mrs. Tazewell, 
and as such had sold the real estate, the 
proceeds of which in his handa were more 
than sufficient to pay the debt of Saunders. 

The cause came on to be finally heard on 
the 1st day of February 1853, with the case 
of Whittle's adm'r v. Tazewell's ex'or, 
when the court. adopting a special state
ment which made the aasets of the estate 
of Littleton Tazewell in the hands of Dr. 
Tazewell to amount to fourteen thousand 
four hundred and fifty-three dollars and 
fifty-five cents, which was more than suffi
cient to pay both debts, rendered a decree 
in favor of the plaintiff Saunders for the 
sum of five thousand two hundred and 
ninety-two dollars and twenty-fiye cents, 
with interest at five per cent. per annum 
on the principal sum due him, from .January 
lat, 1850: to be paid by the executor of Dr. 
Tazewell out of the assets in his hands, 
that being the amount of the sum mentioned 
in the condition of the bond on which the 
judgment had been recoYered, with in-
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357 ter ate, *subject to 
cre hundred and 

pounds, 1796. The am 
of the de he whole penal y 
the bond; and there was an omission to 
credit the amount of the costs in the in
junction suit, as directed by the decree in 
that case. From this decree Tazewell's 
executor applied to this court for an appeal, 
which was allowed. 

Grattan f r th a 
the facts 
the lache 
interfere 
behalf; a 
shOilid ha 
ceeded: 

llant, commented on 
and insisted 

ff below forbad 
t of equity i 
at ground the 
sBed. He then 

But if t t to be dismi 
then the question arises as to the amount 
of the plaintiff's recovery. The decree in 
the cause is for more than the whole penalty 
ofthe bond; and that although two hundred 
and fifty pounds had been paid upon it in 
October 1796. We insist that, excert under 
special circumstances, a court 0 equity 
cannot decree beyond the penalty of a bond 
or the am gment. In an 
case in V held that a d 
might dis ment by payin 
penalty a Downman v. Do 
man, 1 W now that at la 
terest be lty of a bond 
only be r e verdict of a 
giving the exceas of lDterest in the shape 
of damages. By the act of 1804, 1 Rev. 
Code, p. 208, f 58, the court is put in the 
place of a jury; but that is only in those 
cases, where the court could before give 
interest up to the decree; and by the act it 
may give it to the time of payment. Deanes 
v. Scriba, 2 Ca1'l415; Snickers v. Dorsey, 2 
Munf. 505 t was not appli 
to judgme . Beale, 4 Leigh 

But alt beyond the pe 
of a bond at law to be r 
ered in t mages for the 

ten ebt, the court 
3S8 *eq nd have by a 

cou ns refused to f 
the common law courts, and have limited 
the recovery to the amount of thp. penalty, 
unless the creditor had been delayed by the 
improper conduct of the debtor in the re
covery of his debt. Nor have they limited 
the doctrine to eases where the debt was 
dne by bond alone. Thus it will be seen 
that in f' ments the same I 
has been ny v. Ld. E 
killen, 12 h. R. 609; Gau 
Taylor. 9 11 v. Trappes, 
123, 129- ycester, 15 Td. 
Descham , 2 Ves. jr. R. 
So in th nuities. Creuz 

. Hnnter, 157; Mackwor 
Thomas,S Id. 329; Crosse v. Beddingfield, 
35 Eng. Ch, R. 31; Anderson v. Dwyer, 1 
Sch • .t Lef. 301. Among the many cases 
in which the rule has been applied to bonds, 
are Tew v. Earl of Winterton, 3 Bro. C. C. 
489; Clarke v. Seton, 6 Ves. R. 411; Hughes 
v. Wynne, 6 Cond. Eng. Ch, R. 477. There 
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s, it is true, erest 
n allowed bey y in 
; but they ar come 
he exception ; as 

Grant v. Grant,S Cond. Eng. Ch, R. 144; 
or the debt and not the bond has been se
cured by a mortgage, and satisfaction has 
been sought out of the mortgage subject; 
as Clarke v. Ld. Abingdon, 17 Ves. R. 106. 
In Virginia, interest beyond the penalty 
was allowed in Beall v. Rilver, 2 Rand. 401; 

f gross fraud . r v. 
10 Leigh 284. was 
by but two j rt of 
nd is therefor ri ty. 
tion, too, was con-

and was decided ority 
ase of Ten nan unf. 
ase at law, w ng to 

the difference in the rules prevailing at law 
and in equity. 

It is true that President Pendleton said 
in an early case that it was natural 

359 justice that a man who had *the 
money of another should pay interest 

upon it. Whether that obserration be cor
rect or not as a moral proposition we need 

to enquire. It that 
business of co e the 
of parties as , and 

ange them ace own 
f natural just inly, 
just it may b st on 

here are cases la w 
does not authorize it. hus no Interest is 
allowed on an unliquidated account, on 
estimated hires of slaves, and, until a late 
day, on rents. McConico v. Cunen, 2 Call 
358; Waggqner v. Gray's adm'rs, 2 Hen . .t 
Munf. 603; Baird v. Bland, 5 Munf. 492; 
Shields v. Anderson, 3 Leigh 729; ~yle "". 
Roberts, 6 Id. 495. 

uestion then i ditor 
yed by the i ct of 
r? He was ce layed 
btor until the s re-
n 1817, near tw after 
became payab ction 
in 1818 was p d, as 
by the decree And 

indeed that decree shows that the title to 
the land for which the bond was given was 
not perfected until 1836, when the injunction 
was dissolved. It is true the execution 
issued in 1837 was returned No effects; but 
the assets in the hands of the executor were 
equitable assets; and there were other suits 

d' by other part' 1" to be 
, all of whom w titled 
share of thes suit 
commenced u n Dr. 
was dead; and bun-

roves that his ed to 
per means to d ; but 
e such a defen 0 his 

testator's estate required and demanded. 
Stanard, for the appellee, referred to the 

facts of the case to show that the 
360 plaintiff below was not subject *to. 

the imputation of laches in the prose
cution of his claim. 

On the question as to the extent of the 



13GRATT. VIRGINIA RBPOR'tS, ANNOTATaD. 381, 382. 388 

plaintitf's recovery, he said: All the cases there was some difficulty about the title to 
cited on the other side are cases in which the land for which the bond was given, it 
the party comes in to enforce a bond, and does not appear that the difficulty was oc
are not cases of judgments: and a distinc- casioned by either Carter or his executors. 
tion has been taken between the two classes Again. In 1836 the injunction was dis
of cases. This distinction is stated by Mr. solved, and in 1837 an execution was issued 
Leigh in Baker v. Morris, 10 Leigh 284, on the judgment, when the interest was leas 
and it is in strict accordance with McClure than the penalty of the bond. What excuse 
v. Dunkin, 1 East's R. 436, and Tennants was there at that time for the failure to 
v. Gray, 5 Munf. 494. According to this pay? In Bodily v. Bellamy, 2 Burr. R. 
last case, a party is entitled to recover in- 1094, the penalty of the bond having been 
terest beyond the penalty in the shape of more than the principal and interest due, 
damages, in a court of law. And here, when the debtor delayed the recovery im
when we are forced into equity to recover, properly he was compelled to pay all the 
the court of equity is in the place of the interest. There is in fact no distinction 
jury. We know that prior to the act of between this case and that of Beall v. 
1804, 1 Rev. Code, p. 208, I 88, the court 362 Silver, 2 Rand. 401. In *that case 
could only give interest up to the decree; interest was allowed because of a 
but that act authorized the interest to be fraudulent conveyance. Here the executor 
continued up to the time of payment. And improperly refuses to pay, though he had 
in Beall v. Silver, 2 Rand. 401, which was ample assets in his hands. 
a suit in equity to enforce a judgment In Jones' ex'or v Williams 2 Call 102 
whic~ did not carry interest, the court Judge Pendleton ';ys, "It is ~atural justic~ 
gave I!. .. I that he who has the use of another's money, 

But If thl~ IS to be treated as a case ut!On should pay interest upon it." This is the 
!'- bond, thiS court cannot re.fuse to gIVe sense and spirit of our legislation, as well 
Int~rest beyond the ~nalty wI.thout over- as of our judicial decisions. To etfect this 
ruling Baker v. M?rrlS, 10 LeIgh 284. In object, courts of law allow the interest to 
that case the question .was elaborate~y ar- be given in the shape of damages; and it 
gued by the counsel, and two of the Judges will be an anomaly indeed, if courts of 
affirmed. the decree of !udge Parker, who equity which, to effect justice, relieved the 
had deCided the cause 1D the court below, debtor from the penalty which he incurred 
but was then a member of th~ court. And by failing to pay according to his contract, 
Judge Stanard was for reversmg the decree should hesitate to compel him to do justice 
and dismissing the bill on the gIound that even after courts of law bave set them the 
the plaintiff was not entitled to any relief; example. 
and expressed no opinion on the question 
as to the interest beyond the penalty. The MONCURE, J. The first question pre
case then had the concurrence of three of senting itself for consideration in this case 
the judges of the court; and no judge dis- is, Whether Saunders' executor is entitled 
sented on this point. to any relief at all against Littleton Taze-

But if this court should be of opinion well's estate? That a claim for which the 
361 that Baker v. *Morris is not an au- cause of action apcrued in 1796, against a 

thoritative decision of this question, debtor who died in 1815, leaving apparently 
still it is a decision to be respected; and an ample estate for the payment of his 
that especially as it is in accordance with debts, has not yet been prosecuted to a re
other decisions. Smeedes v. H~ghtaling, covery, would seem to impute great laches 
3 Caines' R. 48; Tennants v. Gray,S Munf. to those whose fnterest or duty it was to 
484. Nor is the case of Hughes v. Wynne, prosecute the claim. But laches in the as-
6 Condo Eng. Ch. R. 477, inconsistent with sertion or prosecution of a claim is not al
the decision in Baker v. Morris, though ways enough to defeat it. The laches must 
there is a dictum of Sir John Leach in that be such as to afford a reasonable presump
case, which may be against it. In Clarke tion of the satisfaction or abandonment of 
v. Lord Abingdon, 17 Ves. R. 106. there the claim; or such as to prevent a proper 
was a bond and mortgage, and Sir William defense by reason of the death of parties, 
Grant said, the creditor had two securities. loss of evidence, or otherwise. 10 this 
If he sued on the bond he was limited to case it cannot be said that the claim has 
the penalty; but that the mortgage did not been satisfied or abandoned. The debtor 
secure the bond but the debt. Upon the died within twenty years after the cause of 
principle of that case we are entitled to the action accrued, and before any presumption 
interest under the trust of the will of Lit- of payment hall arisen from lapse of time. 
tIeton Tazewell, which directs his whole The debt was due by specialty, to which no 
property to be sold if necessary for the act of limitations then applied. The 
payment of debts. 363 debtor by his will created *a trust of 

But further. All the cases hold that if his real estate for the payment of his 
the creditor is hindered in the recovery of debts, which as to the trust sub~ect, would 
his debt, he is entitled to interest beyond keep alive a debt againllt which no pre
the penalty. Mr. Leigh in Baker V. Morris sumption of payment or act of limitations 
specifies the case of an injunction as one had then run. In less than two years after 

• which entitles the creditor to the recovery. his death, to wit, in September 1817, a 
And here he was delayed by an injunction judgment at law was recovered against his 
from 1818 to 1836. And although it appears executrix for the debt. Very soon there-
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after, to wit, in April 1818, the judgment v. Maclean, 3 Bro. C. C. 496, which came 
was enjoined. The executrix having died on to be argued before the same judge 
thereafter, (but at what time does not ap- sitting for the lord chancellor, he sustained 
pear,) the judgment was in 1832 revived an exception to a master's report not allow
against the surviving executor, by his ing interest beyond the ~nalty of a bond. 
counsel, though it seems in pursuance of "There may be cases (he said) that say 
an order made in the injunction suit. In the interest shall only be to the amount of 
August 1836 the injunction was dissolved. the penalty; but they are very old cases, 
Robert Saunders, one of the originalobli- and were determined in conformity to the 
gees in the bond and sole plaintiff in the rule of law. But it is now held otherwise 
revived judgment, having died, it appears even there." "Then, if it be so at law, 
to have been again revived in th~ name of where is the equity to prevent it being so 
his executor. In January 1837 an execution here? Will a court of equity narrow 
was sued out on the last revived judgment, 365 the remedy of creditors whom *in gen
and returned "No effects found." In Oc- eral it favors more than a court at law 
tober 1842 this suit was brought in equity does?" This decision of Judge Buller, not
for a discovery and account of assets and withstanding the strong reasons with which 
satisfaction out of the same. There has it was enforced, was reversed on reargument 
been no unnecessary delay in the prosecu- before the lord chancellor, Thurlow; who, 
tiOD of the suit. The only delay since the about the same time, decided Tew v. Win
death of the debtor which can justly be im- terton, Id. 489, in the same way. And in 
pated to the creditor, or tend to raise a pre- Wild v. Clarkeson, 6 T. R. 303, Lord Lons
sumption against the claim, is that of five dale v. Church, supra, was denied by the 
or six years between the return of the ex- Court of king's bench. Without reviewing 
ecution and the institution of this suit. all the cases, (which are numerous,) it 
That delay, though not well accounted for, must be admitted to be now settled in Eng
is ".holly insufficient to repel the force of land, as a general rule, that no more than 
the other circumstances; which conclusively the penalty of a bond can be recovered, 
sholl' that the claim has been neither satis- either at law or in equity. See 1 Saund. 
Jied nor abandoned, but that it was promptly Rep. 58, (b,) and the cases cited in the 
asserted after the debtor's death, and has notes, and also in the note to Hellen v. 
at different times since been thrice recog- Ardley, 14 Eng. C. L. R. 186. But many 
nized and established by a court of law, exceptions have been established to the 
and once by a court of equity. Nor can it rule. As in McClure v. Durkin, 1 East's 
be said that the debtor or his personal rep- R. 436, in which it was held that in an 
resentatives have been prevented from action on a judgment it was competent to 
making a proper defense by any laches of the jury to allow interest to the amount of 

the creditor or his representative. The what was due, although it exceeded the 
364 only difficulty which exists on *that penalty of the bond on which the action 

subject has resulted from the neglect was brought. So if the party be by in
of duty of the debtor's representatives. junction prevented from recovering his debt 
That difficulty is, not in ascertaining what at law while the demand was under the 
is due on account of the debt, or whether penalty. Show. P. C. IS, 6 Ves. R. 79. 
there were assets enough for its payment, So interest will be given beyond the penalty 
but in ascertaining what part of these assets of a bond upon a mortgage for the same 
came to the hands of the representatives debt, though by a surety. Clarke v. Ld. 
respectively, and what disposition has been Abingdon, 17 Ves. R. 106; or upon a prom
made of them. It was their duty to have issory note bearing interest and given for 
returned a full inventory of the estate, to the same debt. So if an obligor goes into 
have settled just and regular accounts, and a court of equity for relief as plaintiff, 
thus to have furnished record evidence of although he s11bmits to nothing, yet by the 
the amount of assets, and the disposition mere circumstance of filing the bill, he 
made of them. They were early warned of would be taken to submit to every thing 
the existence of this claim, and it was their conscience and justice require. Pultaney 
dllty to have provided for its payment. v. Warren, 6 Ves. R. 73, 92. See the note 
These plain duties they neglected, and the to ~ellen v. Ardley, supra. 
cousequence of their neglect must not fall This case might perhaps, if it were nec
on the creditor; who, I therefore think, is essary, be brouJrht within one or more of 
entitled to relief against his debtor's estate. the foregoing exceptions. It might be con-

The next question is, What is the measure tended that it comes within the exception 
of that relief? Does it extend to the whole established by McClure v. Dunkin, of 
principal and interest claimed, or is it lim- 366 a *suit upon a judgment; or that es-
ited by the amount of the penalty of the tab1ished by Show. P. C. '15, and 6 
bond? Ves. R. 79, of a party prevented by injunc-

In Lord Lonsdale v. Church, 2 T. R. 388, tion from recovering his debt at law while 
Buller, J., after reviewing the authorities, the demand was under the penalty. It was 
upressed a decided opinion that in an argued that the injunction was properly 
action on a bond, damagoes may be recovered awarded; and though dissolved, yet it was 
for the excess of principal and interest over I without damages, and with costs to the 
the penalty of the bond; though the case I plaintiff in the injunction; and therefore 
went off without an adjudication of the that the creditor, and not the debtor, is 
question. Afterwards, however, in Knight responsible for the consequences of the in-
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junction. A copy of the decree of di8801U-1 thority. But admitting the doctrine at law 
tion is the only part of the record in the to be settled by Tennant's ex'or v. Gray, 
injunction case that is before us; from as I think it certainly is. the same doctrine 

it appe t there 0 causes ity resu nece88a sequence 
gation i ase, on ich was octrine and in has. 
d in f the pla and the run 0 fours i nd. 0 
in fay the def ; but it ps it wo more pr say tha 

does not appear which was the principal the doctrine in equity was built upon the 
cause. doctrine at law. The difficulty arose at 

But I do not think it necessary to main- law, where the penalty was considered the 
tain that this case comes within any ex- debt. There would otherwise have been no 

n to the 1 rule. settled difficult uity, w enerally 
gland. k no su ral rule regards ance a t form 
here; a the d prepon- But in t tance it gth de 
e of th rican ca , far as I ed to the la • onside 

have seen, is against its existence, and in the penalty as the ultimatum of the debt. 
favor of the doctrine as laid down by Knight v. Maclean, supra; Mackworth v. 
Buller. Many of those cases are cited in Thomas, 5 Yes. R. 329; Clarke v. Seton, 6 
P k' s' note t T v. Wint t 3 Bro. I 411. It is" e case "gment 

489. In them, v. Kip, ich, in d, inter ot gen 
e's R. hance11 laying recove either i ction a 
the lim under surety suit in , but m covered 

may be liable beyond the penalty, says, lD the former under certain circumstances 
"Such a limitation of liability, however, in the shape of damages, and will be given 
is not applicable to the principal debtor in in the latter under the same circumstances. 
a money bond. As to him, the amount Equity in this respect follows the law. 

d by th . ion of t d is the v. Tay nd. E . R. 47. 
ebt wb is, bo 11y and his stat est is ge recov-
bly, bo ay; and eglects on a ju • both and in 

the m hen it es due, Bea Silver, d. 401; 
there is no rule of justice or of common Roane's adm'r v. Drummond's adm'n, 6 rd. 
sense which should excuse him from the 182; Clarke'S adm'r v. Day, 2 Leigh 172; 
payment of the whole amount of the prin- Mercer's adm'r v. Beale, 4Id. 189; Laidley 
cipal and interest, whether it be more or v. Menifield, 7 Id. 346. But if the judg-

an the penalty bond." does not nterest face, it 
general of the n cases ly be re by acti uit upon 
(he say n fa\'o llowing dgment. not part e judg-
*interes y of da beyond , and of cannot ered by 
the penalty; and in many cases this execution thereon, nor does the lien of the 

principle has been extended to the case of judgment extend to it. Mercer's adm'r v. 
a surety." In this state, Tennants v. Beale, supra; Michaux's adm'r v. Bro:tVn. 
Gra 5 Munf 494 is admitted to be an ex- 10 Gatt. 612' 114 r v. Kip 6 P 'ge's R. 

uthorit vor of t at law think, re, the octrine 
over in beyond alty in s is,·th nterest ond, or 
ape of d . Tha unani- ent for ty, is g recov-

mous decision of the court, and It IS believed erable at law or In equity. though the prin
has ever since been regarded as having cipal and interest exceed the penalty. The 
settled the law of this state; which is an only difference between the two forums 
answer to the objection that it stands as a being, that according to the strict rules of 

" ry case. itary, i' cause it he pena t still rded in 
ver bee oned. as been s the d the ex interest 
ntally zed by ourt in nly be red ind in the 
I cases ever h believe, of dam hile eq akes no 

been questioned in any case. In Roane's notice of the penalty. but gives a direct de
adm'r v. Drummond's adm'r, 6 Rand. 182, cree for the principal and running interest. 
the principle was applied to a judgment as in other cases. Full interest should 
for a penal sum. In Baker v. Morris' always be given, though there be a pen-

10 Le , (in were was nd the ipal an rest ex-
great d the a of the ceed it, r full in ould be 
) full in was gi a court *given i were n ty. In 
ity, th with th ipal, it other w , e penal ld have 

exceeded the penalty of the bond. It was no effect on the question of interest, except 
said, in -the argument of this case, that in regard to the form of recovering the 
that was a decision of two judges in a court excess in an adtion at law upon the bond. 
of three, and therefore not a binding au- What I have said on this sub"ect h s refer-

. The udge, a roperly nly to t of a pr debtor. 
red in ument, ssed no ess no 0 in rega e Habil-
I!- on thi ion, bu nted on a suret d the :pe it being 

ano er groun. nd Judge ar er, who I unnecessary to do so. I thlDk thiS doctrine 
was then on this bench, had decided the is more reasonable than the English, and 
case in the court below. It therefore comes more consistent with our course of business. 
up as nearly as po88ible to a binding au- the uniform tendency of our adjudications. 

1 
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and the spirit of our legislation. The Jlen
alty of the bond, in its origin, was intended 
for the benefit of the obligee, and became 
the debt due to him when the condition was 
broken. It never was intended for the ben
efit of the obligor and to limit his liability 
in case of his long continued default. 
Courts of equity, at an early period, inter
posed for his relief, by compelling the ob
ligee to receive the principal and interest 
in discharge of the penalty. And courts of 
law have long since been authorized by 
statute to give the same equitable relief. 
The penal part of the obligation has thus 
lost its function, and become an unmean
ing form. Why should an eftect be now 
given to it, which was never intended by 
the contracting parties; and which converts 
"'hat was designed as a penalty on the ob
ligor for his default into a penalty on the 
obligee for his indulgence? In England 
even, ascertained debts bear interest only in 
particular cases. Here they bear interest 
generally. According to our notion, it is 
"natural justice that he who has the use of 
another's money should pay interest." Pen
dleton, P., in lones' u'or v. Williams, 2 Call 
106. In England, as we have seen, interest 
will not generally be given on judgments; 
while in this state it will. A debtor who 
is restrained by attachment from paying 
the debt will generally be compelled, in this 
state, to pay interest on the money while 

in his' hands, "because the 
370 ·owner of the debt has a right to the 

interest; because money is worth its 
interest, and if the holder does not think 
so, he has always the privilege of bringing 
the money into court." 2 Rob. Pr. 206, and 
eases cited. Other cases might be cited to 
show Ute general inclination of our courts 
in favor of the allowance of interest. As 
to the spirit of our legislation on the sub
ject. At an early period running interest 
was made recoverable, first, in actions at 
law upon contracts, 1 Rev. Code 1819, p. 
508, t 80; and then in suits in equity. Id. 
Jl8, t 58. It was a general rule formerly 
that interest was not recoverable on rent in 
arrear; but it has since been directed to be 
allowed by statute. Acts 1826-7, p. 26, ch. 
ZI, t 3. By the Code, p. 673, t 14, the jury 
is authorized to allow interest even in an 
action founded in tort. And it is provided, 
that ., if a verdict be rendered hereafter 
which does not allow interest, the sum 
thereby found shall bear interest from its 
date," and judgment shall be entered ac
cordingly. I am therefore of opinion that 
the relief to which the creditor is entitled 
in this case is not limited by the penalty of 
the bond. but extends to the whole principal 
and interest of the judgment, subject only 
to the proper credits. 

The remaining question is, Against wholD 
ought the decree to be rendered? The 
debtor charged his whole estate for the pay
ment of his debts; and it was ample for 
that purpose. The great controversy in 
the ~ has been as to what has become of 
the estate, and: what portions thereof are 
properly chargeable to the personal repre-

sentatives respectively. On the one hand. 
it was contended that W. Tazewell was the 
sole acting uecutor, and is chargeable 
with all the estate not affirmatively arpear
ing to have come to the hands 0 Mrs. 
Tazewell the executrix. On the other, it 
was contended that she, during her life, 
was the sole acting representative; 

that W.· Tazewell qualified only to 
371 ·unite in the sale and conveyance of 

the real estate, which he was advised 
required the co-operation of both executors; 
that he only acted during her life as her 
agent, and that, not in her character of 
uecutrix only, but chiefty in her character 
of devise and legatee entitled with her 
daughter to the poaaeaaion and use of the 
whole estate, and that he is chargeable 
only with such portion of the estate as ap
peared to have come to his hands as uc-cu
tor. The difficulty of determining this 
controversy is apparent from the fact that 
three se\"eral reports were made by the 
commissioner under three several decrees 
of the court; the commiasioner on each oc
casion being satisfied, and making his 
report on the basis, that W. Tazewell was 
the sole acting executor, while the court, not 
being satisfied on the subject, twice recom
mitted the report with the exceptions to the 
commiuioner to be re-examined and restated 
by him. And at last the court, not being 
able to settle the whole controversy to its 
satisfaction, but being of opinion that 
assets ~roper1y applicable to the claims of 
the plalntiifs in this case and that of Whit
tle's administrator, which came on for 
hearing with it, and sufficient to discharge 
both of the said claims, did come to the 
hands of W. Tazewell as executor, decreed 
that the appellant, uecutor of W. Taze
well, out of the assets of his testator in his 
hands to be administered, should pay both 
of the said claims and the costs of. the 
claimants respectively. The court did not 
paas upon the report and exceptions further 
than was neceasary to make the said decree. 
If it were necessary for this court to decide 
all the questions raised by those exceptions, 
it would be difficult if not impossible to do 
so. But I think it is not. If there were 
any doubt as to the sufficiency of the aasets 
which came to the hands of W. Tazewell to 
satisfy both of the aforesaid claims, there 

can be none as to their sufficiency to 
372 satisfy the claim of Saunders' ·exec-

utor, which alone will remain to be 
paid if the bill of Whittle's administrator 
be (according to my opinion in that case). 
dismissed. Without saying any thing of 
the personalty, the proceeds of the real 
estate alone. sold by W. Tazewell as execu
tor. on or before the 1st of Ianuary 1832, 
are much more than sufficient to satisfy 
that claim; and that too, after deducting 
one hundred and eighty-nine dollars and 
twenty cents with interest on one hundred 
and fifty-five dollars and twelve cents from 
December 31, 1831, appearing to be due to 
said executor on his own account settled 
before commiasioner Green in the case of 
Whittle's administrator. That certainly is 
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the moat favorable view which can be taken 
of the case for the said executor. He can
not therefore be prejudiced by the decree, 
and cannot complaIn of it. He cannot com
plain tha tthe court did not decide questions 
of difficulty raised by his own default, when 
it certainly appears that there is in his 
hands a fund properly appli\:able to the 
payment of the decree, and sufficient for 
the purpose. ~'ull power was given him by 
the will to sell the whole or any part of the 
testator's estate, real or personal, for the 
payment of his debts. The real estate was 
sold by him for that purpose in 1831 or 1832, 
and he or his representative yet holds the 
proceeds, or is liable for them. It may be 
said that the other creditors are entitled to 
participate with the claimant in this case 
in the application of these proceeds, which 
are equitable assets. No other creditors 
have claimed since the testator's death in 
1815, more than forty years ago; and it is 
now too late for them to come in, if there 
be any. It may be said that the personal 
estate is first applicable, and should be ac
counted for and applied, before the proceeds 
of the real estate are applied to the pay
ment of debts. The decree is not in rem 
against the proceeds of the real estate, but 

against the executor personally, who 
373 is, *beyond all question, liable to a 

personal decree in respect to the real 
if not the personal estate; and it matters 
not which, in this case. It cannot devolve 
on the creditor to continue an already long 
protracted and expensive litigation, merely 
for the purpoae of ascertaining" the order in 
which a fund is liable to the payment of 
his claim, to which the whole fund is cer
tainly liable. It is enough that this decree 
will leave that question open and untouched; 
to be raised and litigated by any person 
who may have a right, or choose to do so. 
I think, therefore, the Circuit court did not 
err in rendering a decree in favor of Saun
ders' ex'or against W. Tazewell's ex'or. 
But there is a small error in the amount of 
the decree. ThJ! claim was subject to a 
credit for fifty-three dollars and forty-eight 
cents, the coats recovered by L. Tazewell's 
representatives in the injunction suit. 
Commissioner Poitiaux, in his statement 
of the claim, added instead of subtracting 
the amount of this credit. Afterwards, 
Commissioner Davis, in making a special 
statement of the claim on which the decree 
was founded, deducted the same amount 
from the balance reported due by Commis
sioner Poitiaux; thus leaving the matter 
where it stood at first, without any credit 
for these costs. The error must now be cor
rected, by deducting fifty-three dollars a.nd 
forty-eight cents from the amount of the 
decree; which can be amended in this re
spect, under the provisions of chap. 181 of 
the Code, p. 680. 

Besides a decree against W. Tazewell's 
executor, Saunders' executor was entitled 
to a decree against C. Tazewell's adminis
trator, payable out of her assets in his 
hands. He probably did not take such a 
decree, because he was satisfied there were 

no 'such assets, which appears to be the 
fact, from the answer of the said ad
ministrator. At all events, Saunders' ex
ecutor does not complain of the decree of 
the Circuit court in this respect; and 

as it is interlocutory, he may still 
374 *apply to that court for a further de

cree against the said administrator. 
It is therefore unnecessary for this court to 
render such a decree. 

Before concluding my opinion, it may be 
proper to notice an objection taken in the 
argument, that no account had been given 
of the sale of the tract of land called "Sec
retaries, II decreed to be sold for the satisfac
tion of the claim of Saunders' executor, by 
the decree which dissolved the injunction. 
That objection was raised for the first time 
in this court.; which would probably be a 
sufficient answer to it. But a better answer 
is, that the decree unconditionally dissolved 
the injunction, and left the creditor free to 
enforce his judgment at law. The decree 
for the sale of "Secretaries" was collateral; 
and if any thing ever arose from it which 
could benefit the representatives of L. 
Tazewell, it was for them to show it. 

I am therefore of opinion that the decree 
ought to be amended as aforesaid; and aa 
amended, ought (so far as it applies to 
this case) ·to be affirmed with coats. 

The other judges concurred in the opin
ion of Moncure, 1. 

Decree amended and affirmed. 

375 ·Richmond and YOl"k Rivel" R. R. 
Co. v. Wicker. 

April Term. 18118. Richmond. 

•• D .... utIoa of laJunc:tloa-Appelil-Wbea Allowed. 
-An appeal may be taken from an order made In 
vacation. overrullll&" a motion to dissolve an In
junction. when the princlpal8 of the cause are 
thereby adjudicated. 

3. Statute--CaH at Bar.*-Tbe act, Code. ch.I56, If. 
p ... doe8 not apply to a ca8e In which a ratl road 
company 1B not enterinll upon the land of the 
owner of a dwelllnil-house.t 

The Richmond and York river rail road 
company were authorized by the council of 
the city of Richmond, to bring their road 
into the city by a route and in a mode 
agreed upon by the council and the com
pany. This route passed through a lot 
purchased by the company of Freeman. 
which adjoined a lot owned by Lucy Ann 
Wicker and her children. upon which there 
was a dwelling-house which was rented out 

--rhe principal case 18 cited In Hodlle8 v. Seaboard. 
etc .. R. R. Co., 88 Va. IIfi8. If S. E. Rep. 880; Me
Conlba v. Guthrie. II W. Va. 146. 

tCode. ch. 56, , f. p ... after authorlzlnll a rail 
road company to enter npon lands for the pnrpo..ore 
of layfng out Its road, says. "Norshall any company. 
nnder any proviSion In this chapter, Invade the 
dwelllnil-honse of any free person, or any apace 
within 81xty feet thereof, wlthout!!the:consent of 
the owner." 
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by them. The company having commenced 
to excavate the track for their road on the 
lot purchased of Freeman, at the distance 
of about fifteen feet from the dwelling
house on Wicker's lot, Mrs. Wicker, for 
herself and her children, applied to the 
judge of the Circuit court of Richmond for 
an injunction to restrain the company from 
in\'ading the said dwelling-house or any 
space within sbty feet thereof. She 
charged in her bill that the company had 
blocked up the access to her property, 

destroyed its value as a dw.elling-house 
3;6 "without giving her any notice of 

their purpose, and without tendering 
her any compensation; thus doing to her 
jffeat damage, and to her children irrepara
ble mischief. The injunction was granted. 

The company demurred to the bill; and 
also answered, insisting that having ob
tained permission to bring their road into 
the city, they had a right to locate it on 
their own ground, though it should pass 
within sixty feet of the plaintiff's dwelling
house. 

The court overruled the demurrer. And 
thereupon the defendants having given the 
plaintiff notice, moved the court to dissolve 
the injunction; which motion the court also 
overruled. The defendants then applied to 
this court for an appeal, which was allowed. 

Lyons, for the appellant. 
Crnmp, for the appellee. 

SAMUELS, J. In this case the question 
is presented, Whether the general assembly 
intended by the statute, Code, ch. 56, 14, 
p. 292, to forbid the construction of works 
of internal improvement within the space 
of sixty feet about any dwelling-house 
whatever, by whomsoever that space may 
be owned, or only to protect the owners in 
the enjoyment of their dwelling-houses, 
and of a space of sixty feet of their own 
land lying about such dwelling-houses? In 
my opinion, the terms of the statute, stand
ing alone. import that a dwelling-house 
and a space of sixty feet about it are ex
empt from invasion by internal improve
ment companies, as being reserved to the 
owner thereof. Without such invasion the 
owner enjoys his dwelling-house and cir
cumjacent land to the extent of his ,boun
dary, however large. If, however, publlc 
necessity requires that a portion of his 
property be taken from him, it may be 

done. but not so as to invade his 
:m dwelling-house *or a space of sixty 

feet about it. The law merely re
serves to the owner a limited extent of his 
own property, but does not confer on him 
any control whatever over the land of the 
coterminous owner. The law gives to every 
owner of land a right to use it as he may 
please, if he take care to do nothing to im
pair the right of individuals or of the pub
lic. In our case, before the location of this 
road the appellee had no control over the 
lot belonging to Freeman, on which the 
rail road is located. Her only right in l'e
~rd to it was to have it kept clear of nui
nnce. Yet it is not alleged in the bill, as 

any part of the appellee's equity, that the 
rail road is or will be a nuisance. The 
damaJ:e and irreparable mischief alleged 
are only such as will result from the con
struction of the road within the sixty feet; 
but no specification is made of the reasons 
to apprehend that damage or mischief may 
ensue. This is a88erting a power of con
trol over the property of another, not known 
in law, unless it be conferred by this stat
ute. It was perfectly competent for the 
general assembly to exempt from the opera
tion of the internal improvement laws any 
portion of an individual's property, and to 
secure him in the enjoyment thereof. If, 
however, the general assembly should go 
beyond this, and attempt to confer on such 
individual the right to control this coterm
inous neighbor in the use of his property, 
in any mode theretofore lawful, it may be 
doubted , ... hether the attempt would not be 
against the constitution. The attempt, 
however, has not been made in this case, 
and it would be out of place t9 consider 
what would be the law if such had been the 
purpose of the statute. 

In construing a statute, which is itself a 
revisal of former statutes, if there be any 
doubt about its meaning, we should 

look to the former laws, of which it 
378 'is *a revisal. They are allowed 

weight in settling the construction in 
such case. The statute, 2 Rev. Code, p. 
213, 17, in regard to turnpike roads, enacted 
before rsil roads were used in Virginia, 
protected only the dwelling-house, yard, 
garden and curtilage, frbm invasion by 
turnpike companies. It said nothing what
ever about the use which might be made of 
coterminous land. The general rail road 
law, enacted March 11, 1837, Sess. Acts, 
p. 1M, t 5, provides, "that no dwelling
house or space within sixty feet of one, 
belonging to any person, be invaded with
out his consent:" and the present statute in 
its terms is substantially the same as that 
of 1837. Looking to the distinct, well de
fined rights of property as between coterm
inous land holders, that one has no right to 
control the use which the other may' make 
of his property, so long as he keeps within 
the law against nuisances, we must hold, 
upon the facts of this case, that the appel
lee has no right to control the use made of 
the coterminous lot by the owners thereof; 
and the injunction should therefore have 
been dissolved. It is thus unnecessary to 
decide whether the charter of the appellant 
and the arrangement made with the council 
of the city of Richmond withdraws the case 
from the general rail road law, and gives 
the appellant rights not conferred by that 
law, seeing that, in the opinion of the court, 
the general law gives the right a88erted by 
the appellant, and that it is not compelled 
to rely on its charter for any right not con
ferred on all rail road companies. Nor is 
it necessary to decide what power the gen
eral assembly would have to confer on the 
appellee a new right to control the use to 
be made of the lot occupied by the appel
lant, seeing that the law does not confer, 
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nor attempt to confer, such new right. 
Nor is it neceSBary to decide whether under 

the law a distinction is to be made be-
379 tween a dwelling-house ·occupied by 

the owner as such, and a dwelling
house let to a tenant; seeing that in regard 
to either no protection is afforded beyond 
the limits of si:l:ty feet of the land occupied 
with it. 

I am of opinion to reverse the order, and 
to diBBOlve the injunction. 

The other judges CQncurred in the opiflion 
of Samuels, 1. 

thll Question of their validity, Independent of 
the Irround of fraud, IB proper to be tried In a 
court of law: and a court of equity has no 
juriscUction to try It. 

The facts of the case are sufficiently 
stated in the opinion of ludge Allen. 

Fry, for the appellant. 
Fisher, for the appellees. 

ALLEN, P. In this case the appellee 
Baker, the purchaser of the interest of A. 
Bauaeman in certain lands in Wood 

county, and which had been conveyed 
·to him by a deed wi th special war
ranty, filed a bill to enjoin the collecDecree reversed, and injunction dissoh'ed. 381 

380 ·Steed v. Baker" al.
July Term. 18l1li, Lew1sburlr. 

Mv ..... a .... to Land-cu. at Bar.-BIll by vendee 
of land to enjoin tbe payment of purcbase money 
on the lrrOund of defect of title to a part of tbe 
land. Tbe bill states tbat the adverse claimant 
boUlrht a part of tbe land under a sale for taxes. 
and another part from the attorney of bls vendor. 
and charJreslrenerallY that the deeds for the land 
sold for taxes were null and void. and the purchase 
from the attomey was fraudulent: And be makes 
his vendor aDd the adverse claimant defeadant& 
The vendor In hlB answer charlres. and sets out 
fraud In bIB attorney and tbe adverse claimant. 
The latter was In poBBeulon under hlB deeds, and 
thta was known to plalntlfr before hlB purchase. 
IIBLD: 
I. SaIa_Alleaatloa of Praad.-'rbe Ireneral allen· 

tlon of fraud In the bill Is not su1llclent to raise 
that Question. 

3. s...-o.:r. Mtwwa Codefeaduu-Cue at 
Bar.--That there Is no privity between plalntUr 
and the adverse claimant, and the equity be
tween tbe latter and the vendor does not artae 
upou the pleacUnlrs and proofs betweeu plaintiff 
and defendants, and IB not therefore the proper 
subject of a decree between codefendant& 

3. s..e-Jurl8dlctloa to Try.t-'rbat the adverse 
claimant belnlr In p0BBe88lon under hlB deeds, 

"'ThIs case should have been reported In 111 Grat· 
tan: but the opinion was not In the po!IBeBBlon of the 
reporter. 
tMv_ e .... to Land-Jarl8CIIlctloa to Try.-In 

Johnston v. Jarrett, 14 W. Va. .. It Is said: "A. 
court of equity has no jUl'lsdlction to settle the title, 
or boundaries, of land between adverse clatmants. 
unless the plaintiff bas an equity "alnst the adverse 
claimants: and equity "alnst other persons w1l1 
not Jr\ve the jurisdiction. Stuart·s Heirs v. Coalter, 
4 Rand. 14: Lanlre v. Jonel, 5 Lellrh 1112: Stud 17. 

Bak"., 111 Gratt.lIJO; Wolfe v. Scarboroulrb, II Ohio St. 
881. In this cause tbe plaintiff has no equity alrainst 
tbe adverse claimants. His equity Is "ainst the 
purchaser, James Jarrett." The principal case Is 
also cited and approved In Sulphur Mines Co. v. 
Boswell, 84 Va. 485. 11'1 S. E. Rep. 1M. In the dlssentlnlr 
opinion of BRANNON. J .. In Davis v. Settle, 48 W. Va. 
8'1, !18 S. E. ReP. 15M, the principal case Is cited and 
the rule approved. See, In accord, Comns v. Sutton, 
84 Va. 111'1. !18 S. E. ReP. 415: Carrlnlrton v. Otis. 4, 

Gratt. lIS5: Cresap v. Kemble, 118 W. Va. 803: HUl v. 
proctor, 10 W. Va. 611. 

tion of the purchase money unpaid, upon 
the ground of a defect of title to a large 
portion of the land. " 

The bill alleges, amongst other things, 
that prior to his purchase, a portion of the 
land, two hundred "acres, was sold by the 
sheriff of Wood county in February 1835 
for the nonpayment of taxes, at which sale 
losiah M. Steed became the purchaser; that 
he assigned the interest so acquired to his 
father Henry Steed the appellant, to whom 
the clerk of Wood county conveyed the two 
hundred acres on the 22d of May 1837. The 
bill also avers that the said Adam Dause
man, on the 20th of November 1837, exe
cuted a power of attorney to said 1. M. 
Steed to sell and convey his interest in said 
lands, and that 1. M. Steed, under such 
power, sold to his father Henry Steed the 
interest of A. Bauseman in and to one of 
the tracts of land in question, and conveyed 
the same, estimated to be one hundred 
acres, by deed dated the 11th of September 
1840; and that under said deed Henry Steed 
had taken possession of the land, and held 
and claimed the same against the appellee 
Baker. The bill further avera, that on the 
19th of October 1840 the appellant H. Steed 
purchased a further portion of three hun
dred acres of said lands, at a sale for taxes. 
and received a deed therefor from the clerk 
of the court on the 7th of September 1843. 
The conveyance from A. Bauseman and 
wife to Baker is dated the 16th of October 
1841, and purports to convey one equal un
divided moiety of two tracts of land, each 
containing five hundred acres, with cove
nants of warranty against themselves and 
all persons claiming under them. 

The bill further charges in general terms. 
that the sale made by 1. M. Steed to the 

appellant was fraudulent, and that the 
382 appellant had not, 80 far as the *ap

pellee Baker knew, paid a cent of the 
purchase money to the agent 1. M. Steed or 
his principal A. Bauseman. 

It further charges in gene-ral terms, that 
the sale of the two hundred acres for taxes 
was illegal, without showing in what par
ticular; and also charges that the sale and 
conveyance thereof to Henry Steed was 
illegal, fraudulent and void. And it fur
ther avers, that the appellant was employed 
by 1. M. Steed the agent of Bauseman. to 
buy in the land for the heirs ofthe original 
patentee lacob Bauseman, at the last sale 
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for tazes: but that instead of giving to the 
purchase its proper destination, he and his 
son were fraudulently combining to enable 
him to retain the said three hundred acres 
under said purchase. It is further alleged 
by the appellee Baker, that he is in the 
actual possession of but a small portion of 
,;aid tracts of land; and that he does not 
hold that portion free from the claims of 
others. Conceiving that the sale of land 
by J. M. Steed the agent, to Henry Steed, 
and the sales by the sheriffs for taxes if 
'I"lllid, are within the covenants of A. 
Bauseman, the appellee Baker insists he 
wonld be entitled to an abatement of the 
purchase money, or a reaciasion of his con
tract of purchase; and he makes the Steeds 
and Bauseman parties, and asks for an in
junction until Bauseman removed t~e liens 
and claims of the Steeds, and for general 
relief. 

The Steeds answer, denying the general 
allegatiODs of fraud and illegality charged 
in the bill; and Benry Steed relies upon 
his legal title, and 'insists that the com
plainant had no just cause, on his own 
showing, to bring him into chancery; and 
avers that he then held the tracts of one 
hundred and two hundred acres in posses
sion. 

Bauseman answers, and by his answer and 
the exhibits filed therewith, attempts to 
show that J. M. Steed was either his 

agent, or that he stood in such a 
383 ·confidential relation to him and the 

other heirs of .Tacob Bauseman the 
claimants of the lind, and had been guilty 
of such concealment as agent, as to render 
his purchase of the two hundred acres for 
tues fraudulent; that the purchase of three 
hundred acres by Benry Steed for taxes was 
made under some understanding and ar
rangement with the agent, and was made 
for the heirs; and that the sale of .T. M. 
Steed to the appellant of the one hundred 
acres and the conveyance thereof as attor
ney in fact of Bauseman, was without con
sideration and void. 

At the final hearing, the court being of 
opinion that .T. M. Steed, under the circum
stances, was not entitled to hold the two 
hundred acres purchased. at the sale for 
taxes against the codefendant Bauseman, 
and that Henry Steed occupied the place of 
his vendor, ordered and decreed that the 
deed from the clerk to Henry Steed should 
be canceled" set aside and annulled. And 
being further of opinion, tbat the record 
disclosed a state of facts which forbids the 
sale of .J. M. Steed as attorney in fact of 
Banseman, to be binding, it also annulled 
his deed, from the clerk to Henry Steed for 
the three hundred acres purchased. by him 
at the sheriff's sale. And having thus 
cleared away the defects of title so far as 
the appellant was concerned, the decree pro
ceeded to dissolve the injunction to the col
lection of the purchase money, suspending 
the effect of the order of dissolution, until 
certain deeds were properly acknowledged 
for record, or security for indemnity given. 

The first, and as it seems to me, fatal 

objection to this decree, is, that it has pro- • 
ceeded entirely upon facts alleged in the 
answer of a codefendant, to which the 
Steeds had no opportunity whate\"er of re
sponding. 

The alleged fraud of .T. M. Steed, owing 
to the fact of his agency and the supposed 
confidential relation in which be stood to 

the parties interested in the land. 
384 *before the date of the power of at-

torney from A. Bauseman, his subse
quent concealment of his purchase, and the 
cOllfidential relation between him and his 
father, and their alleged co-operation in the 
supposed fraudulent arrangement to vest 
the latter with the legal title to the most 
valuable portions of the land, seem to have 
been the grounds of the decree. 

No issues of this kind were raised by any 
specific allegations in the bill. The exist
ence of these ad,'erse claims constituted 
the grounds of relief on the part of Baker 
against his vendor. The equities between 
A. Bauseman and his codefendants did not 
arise out of the pleadings and proofs be
tween Baker and the defendants in the court 
below. The claims of Henry Steed the ap
pellant, have been finally adjudicated. and 
the title asserted by him under his various 
deeds, annulled, upon a state of facts not 
averred in the bill, and to which therefore 
neither he nor J. M. Steed have had an 
opportunity of responding. They were not 
bound under any allegation in the bill to 
state ,their own case as against the code- . 
fendantBauseman. If a decree was sought 
against them upon the grounds relied on in 
that answer, they should have been averred 
either by a crosS bill or an amended bill, so 
as to entitle the appellant and .T. M. Steed 
to the benefit of their answers. If the ap
pellant and J. M. Steed could be decreed 
against in this suit under any state of the 
pleadings, the decree rendered was erro
neous under the authority of the case of 
Blair v. Thompson, 11 Gratt. 441, and the 
cases there cited. But it seems to me there 
is a fatal objection to this whole proceeding, 
so far as the interests of the appellant were 
involved. He was in possession, claiming 
the legal title under a deed of the clerk for 
land sold for taxes, and under a deed from 
A. Bauseman, through his attorney in fact. 
His deed for two hundred acres purchased 

at the sheriff's sale in 1835, was exe-
385 cuted on *the 22d of May 1837. His 

deed from .T.M. Steed as attorney in 
fact of A. Bauseman, preceded the deed to 
Baker; and the second purchase at the 
sheriff's sale by the appellant Henry Steed 
was before Baker's deed; although the last 
conveyance to Henry Steed by the clerk was 
subsequent to the conveyance by A. Bause
nlan to Baker. 

There was no privity whatever between 
Baker and the appellant Henry Steed. The 
latter is averred to be in possession of the 
land, claiming under conveyances purport
ing to vest him with the exclusive title. 
The appellee Baker had no equity against 
him; he purchased with full knowledge of 
the adverse claim. His equity to enjoin 
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. the payment of the purchase money, until 

his vendor complied with the covenants of 
his deed, gave him no equity against this 
adverse claimant, whatever equity might 
have existed in favor of hi. vendor, grow
ing out of the alleged fraud of J. M. Steed 
and notice thereof or participation therein 
by the appellant. ' 

As to the charge that the sales. for taxes 
and the deeds from the clerk were illegal, 
independent of the question of fraud; such 
illegality would avoid them ,at law, and a 
court of law was the proper torum to test 
the legal validity of those deeds. It would 
be against all just principles to sanction a 
proceeding whereby a third person was per
mitted and encouraged to intervene in a 
controversy with which he had no concern; 
to purchase with a full knowledge of the 
ad\'erRe claim, that he might thereby be 
enabled, under pretense of having an equity 
against his vendor, to assert the equity of 
his vendor against others, and against 
whom the complainant himself had no 
equity whatever. 

So far as respects the alleged illegality 
of the tax deed, this case cannot be distin
guished in principle from the case of 

Lange v. Jones,S Leigh 192. That 
386 *was a bill exhibited by the vendee 

against the vendor alleging a contract 
for the purchase of eight hundred acres of 
land, the payment of a portion of the pur
chase money, and the withholding of the 
residue because the vendee had discovered 
that a third person claimed a portion of 
the land under a purchase from another 
claiming under a different title, and had 
actually taken possession thereof; and pray
ing that the rights of his vendor and the 
conflicting claimant might be ascertained, 
and if his vendor has no right to the part 
of the land held by the conflicting claim
ant, that there should be an abatement from 
the purchase money. 

Upon hearing, the chancellor dismissed 
the bill as to the conflicting claimant, con
tinuing the case as between the vendee and 
vendor, for further proceedings. 

Judge Carr was of opinion that the case 
fell within the principle of Stuart's heirs 
v. Coalter, 4 Rand. 74, which, he remarks, 
was well considered, and from which, there
fore, he was opposed to departing. That 
case decided that a court of equity has no 
jurisdiction to settle the title or botlDds of 
land between adverse claimants, unless the 
plaintiff has an equity against the defend
ant claiming adversely to him: An equity 
against other persons will not give such 
jurisdiction. I have already observed that 
the alleged fraud upon A. Bauseman con
stituted no equity in favor of his vendee, 
purchasing under the circumstances dis
closed in this case, as against the appel
lant. And as to the supposed illegality of 
the tax sales and deeds, there could, as 
Judge Tucker observed in the case of Lange 
v. Jones, have been no difficulty in having 
a trial of the legal title before the proper 
tribunal by the institution of an ejectment 
in the name of the vendor against the ad-

verse claimant; until the decision of which 
the vendor might have been enjoined by 
bill in equity. 

'l'he cases of A nen v. Smith, 1 Leigh 
387 231; Ruffners v. *Lewis' ex'or, 7 

Leigh 720; and Wagner v. Dyer, 11 
Leigh 384, were cases of the sale and pur
chase of mere equitable rights; of pur
chasers made, not by a stranger voluntarily 
inter\'ening in the contro\-ersies of others, 
but by creditors to save themseh'es from 
loss; and under the peculiar circumstances, 
were sustained. 

In this case the purchase was made by a 
stranger of the legal title to property then 
in the adverse possession of the appellant 
claiming the legal title under conveyances, 
the validity of which could have been read
ily settled in an action at law. 

The case of Allen v. Taylor, referred to 
by Tucker, president, in Ruffners v. Lewis' 
ex'or, 7 Leigh 720, as decided by this court. 
seems, from the statement of the judge, to 
have resembled this case in its circum
stances; and the principle of that decision 
was approved. 

So in this case, if the legal validity of the 
deeds under which the appellant claims is 
admitted, but they are to be assailed for 
the alleged fraud affecting the conscience 
of the appellant, either upon the ground of 
notice, or partiCipation therein, or want of 
considerabon, that is an equity to be as
serted by Bauseman, the party defrauded, 
and not by one voluntarily intervening 
with full knowledge of the adverse claim. 
Or if relief is sought upt>n the ground of 
the alleged illegality of the tax deeds, that 
is a question to be tried at law. 

I think the court should have dismissed 
the bill as against the appellant and J. M. 
Steed, without prejudice to the right of the 
appellee A. Bauseman, to file a bill in 
equity to impeach the deeds, or any of 
them, under which the appellant claims, 
for fraud; or to the right of the appellees, 
or either of them, to show the illegality of 
said deeds, or either oftbem, at law. That 
the injunction should have been continued a 

reasonable time to enable the said A. 
388 Bauseman to institute *proper pro-

ceedings to test the validity of said 
deeds; and upon his failure to institute such 
proceedings or to prosecute the same to a 
successful issue, there should be an aba te
ment of the purchase money, or a rescission 
of the contract of sale, as the rights of the 
parties may ~uire. 

MONCURE, J. I am so well satisfied as 
to the justice of the decree of the Circuit 
court in this case, and so doubtful as to the 
validity of the objections made to it, that I 
am very reluctant in agreeing to reverse it. 
I cannot concur with the majority in dis
missing the bill as to the Steeds. The 
fat:thest I can go for the appellant is to 
reverse the decree and remand the cause, 
with liberty to the appellee Baker to amend 
his bill and charge more specifically fraud 
and illegality in the conveyances under 
which the appellant claims title to the land 
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in controversy, or any part thereof. I think thority of law, may properlY be referred to aN 

the Steeds were properly made parties to evidence on the question. 
the suit, and that the case materially dif- 390 ~. s__ .5__ c.. at Bar.-It has beeu the 
fers in principle from those of Stuart's weneral pollcy of the leirlslature to establish 
heirs v, Coalter, 4 Rand. 74, and Lange v. and preserve the top of the Maln Alleghany monn
Jones,S Leigh 192, relied on by the appel- . taln as the llne of boundary between the adjacent 
lant's counsel. counties on either side: And In the construction 

The other judges concurred in the opin- of these acts this policy should be respected, and 
iOD of Allen, P. no Intention to depart from It should be Imputed 

Decree reversed. 
• 

389 -Hamilton v. McNeil" als, 

July Term, 181i4. Lewlsbur&,. 

I. Caveat-It-nof C._What C:OUUtuta.-In a 
case of caveat all the facts aareed by the parties, 
or found by the jury, or, If a jury Is dlKpensed 
with, ascertained by the cour", necessarilY be
come and should be made a part et the record of 
tbe cause. 

2. s.--BvIdeace Certlfled-Procedure.-In a case 
of caveat. If the court shall certify the evidence 
Instead of the facts, yet If there Is no conflict In 
tbe parol evidence, and takin&, the whole as true, 
tbe appellate court may proceed safely to jud&,
ment upon the same, It Is the duty of such court 
to proceed and irlve jud&,ment accordln&, to the 
TerY rtabt of the cause. 

J. s.--.ta,.,. 018.,...... with-Procedure to ObtaI. 
Apped.-In a case of caveat, where a jury Is dis· 
pensed With and the whole cause Is Bubmltted to 
tbe court. It Is not necessary for the losln&' partY 
to Ille a bill of exceptions to the judll'IDent of the 
court, or to move for a new trial, and If It Is reo 
fused to except to the opinion of the court refuII
In&' It: bn.t It Is sUMclent that ·the Circuit court 
!ball make tbe facts aareed and ascertained, or 
tbe evldeuce, where the parol evidence Is In no reo 
spect confllctln&" a part of the record by Its order 
to that effect upon renderin&,judll'IDent. 

... s..e--Beaadlll')' betw_ eo....u.-What Coart 
M.,- Look to.-In a case of caveat upon a question 
Involvln&' the boundary line between two coun· 
ties, the court In construln&, the acts In relation 
to their boundaries, may look to the acts formln&' 
other counties both before and subsequent. for 
tbe purpose of ascertalnln&' the Intention of the 
lell'1slatnre as to sald boundary line. 

S. Acts Fo ....... N_ Coaatlu-Coastrac:tloa of. ~he 
acts fonnln&' new counties are not to be construed 
with the same 8trictne88 which Is to be observed 
In tbe construction of a &'rant or a contract be
tween Individuals affectln&' rtahts of property: 
but a more liberal rule should be adopted: the 
object beln&' to ascertain the true meanln&' and 
intention In any II'lven act by considering tbe 
&aIDe In connection with all others 'n pari mGt4ria 
and with the &,eneral polley of the leirlslature, 
and to effectnate such Intention. 

6. s..e--S. .... -In determlnln&, the territorial 
bonndarles specified In said acts due wel&'ht 
should be irlven to the cotemporaneous Interpre· 
tatlon placed upon them by the courts and other 
lawful aathoritles within the same, and by the 
population at lar&'e resldlD&' therein. And maps 
of Ruch territory made out and publ1shed by au· 

~e prlnclpal case Is cited and approved In Shank 
T. Town of Ravenswood, 43 W. Va. m. 17 S. E. Rep. 

• 

to the leirlslatnre, unle88 It be plainly expressed, 
or the purpose be suMclenUy manifested. 

8. ~s.me.-To carry out this policy, a call In 
one of these acts which If taken literallY would 
conflict with the Intent. sbould be disregarded or 
modified, and any error In the same arising from 
an Imperfect knowled&,e of the topotrraPby of the 
couutry or any other fortuitous cause, shOUld be 
corrected. 

9. SaIII_SmIle.-In tbe arraDlrement of countlo=s It 
has been the pollcy of the leirlslature to avoid 
Inconvenient eloDiratlon or awkward or undue 
contractions, of the territory of a county, and to 
preserve the same In as compact a form as practl· 
cable: and especially to keep tbe same In one 
body, not separated by the Interposition of another 
connty. And In construln&, such an act It should 
be presumed tbat sucb was the Intention of the 
leirlslature, and no different Interpretation should 
be admitted, unleu a contrary Intention Is clearly 
manifest. 

This was a caveat filed bi Paul McNeil 
and Charles C. See to prevent the emana
tion of a patent for a tract of land to Wil
liam Hamilton. On the 10th of October 
1849 the caveators entered and located with 
the surveyor of the county of Pendleton, 
three thousand acres of land as lying in 
that couuty. A part of this land had been 
entered and located by Hamilton with the 
surveyor of the county of Pocahontas, in 
the previous September, as lying in the 
county of Pocahontas. The caveators stated 
several. objections to the entry and survey 
of Hamilton; but the only qltestion consid
ered by the Circuit court or this court, was 
whetber the land lay in the county of Pen
dleton or in the county of Pocahontas, 
That question depended upon the construc
tion of various acts of tbe general assembly 
forming the counties of Bath, Pendleton 
and Pocahontas, and fixing their bounda
ries. 

The tract of country in relation to which 
this question arose, lies between the 

391 Main Alleghany mountain *on the 
east and the Back Alleghany on the 

west. These two mountains run north and 
nearly parallel for some fifteen or twenty 
miles, and then the Back Alleghany turns 
nearly at right angles and runs to the Main 
Alleghany, The distance between the two 
mountains is about twelve miles. At the 
southern end of this tract the Greenbrier 
river forks, one branch running near the 
base of the Main Alleghany and having its 
source near the point where the two moun
tains approach each other, and the other 
branch runs near the Back Alleghany. The 
land in coutroversy lies between the latter 
branch and mountain, and extends nearly 
to the northern termination of the valley. 
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This territory prior to 1796 was a part of 
the county of Bath. In that year, upon the 
petition of the people living between the 
two mountains, a part of it was attached to 
the county of Pendleton, and that part in 
which the land in controversy lies was af· 
terwards recognized not only by the courts 
and officers of Pendleton county, but also 
by those of the county of Randolph, which 
lay west of the Back Alleghany, as belong
ing to the county of Pendleton. In 1822 
the county of Pocahontas was formed; and 
after that time this territory was treated 
by the courts and officers of that county as 
being a part of it. The boundaries of tbese 
counties cannot however be understood 
without a map: but tbe . principles applied 
to the construction of tbe statutes may be 
understood without a knowledge of the 
boundaries. 

The cause was removed to the Circuit 
court of the county of Allegbany; and 
when it came on to be tried the parties 
waived a jury and submitted the case to 
the court both upon the law and the evi
dence. On the trial some of the facts were 
agreed by the counsel, and the parol evi
dence was in the form of depositions. And 

the court having rendered a judgment 
392 for the caveators *on the ground tbat 

the land in controversy lay in the 
county of Pendleton, Hamilton excepted to 
the opinion of the court, and put into his 
bill of exceptions all the evidence introduced 
on the trial which had reference to the 
question of boundary; and the court made 
an order directing that it should be made 
a part of the record. And he thereupon 
applied to' this court for a supersedeas, 
which was allowed. 

Skeen and Fry, for the appellant. 
Price and Reynolds, for the appellees. 

LEE, J., delivered the opinion of the 
court: 

The court is of opinion that in a proceed
ing by way of caveat to prevent the emana
tion of a grant for lands under the provisions 
of the act of March I, 1819, or those of the 
Code of Virginia, all the facts material in 
the cause and not agreed by the parties 
should be fouud by the jury, or if a JUry be 
dispensed with and the whole case submitted 
to the court upon the law and the facts, 
should be ascertained by the court; and that 
the facts so a$'reed, if any, and those so 
found by the Jury or ascertained by the 
court necessarily become and should in 
every case be made a part of the record to 
the end that in the absence of pleadings 
in writing and a general verdict, the nature 
of the contro.versy and the character and 
effect of the judgment may distinctly ap
pear and that the latter may be reviewed 
by the proper appellate tribunal. 

And the court is further of opinion that 
if in such statutory proceeding by caveat 
the inferior court shall fail to certify and 
make part of the record, the facts proven 
by the evidence, but shall in lieu thereof 
certify the evidence itself, yet if it shall 

appear to the appellate court that there is 
no conflict in t.he parol evidence and that 

accepting the whole as true, it may 
393' *proceed safely to judgment upon the 

same, it is the duty ,of such court so 
to proceed and to give judgment according 
to the very right of the cause. 

And the court is further of opinion that 
in the parol testimony certified by the Cir
cuit court in this cause there is no conflict 
nor discrepancy in any material particular, 
but th;tt the same may fairll and properly 
be regarded as entirely conslstent through
out and as devolving no duty or necessity 
upon the court to distinguish between the 
different witnesses or the different degrees 
of weight and credibility to which tbeir 
testimony may be entitled; and tbat this 
court may safely proceed to review the 
judgment upon the certificate of tbe judge 
of the Circuit court togetber witli the facts 
agreed in the cause, and that it is its duty 
so to proceed and to render its judgment 
between the parties upon the whole case. 

And the court is furtber of opinion that 
to entitle tbe appellant to a review of the 
case upon the facts in this court, it was 
not necessary tbat he sbould have filed a 
bill of exceptions to the judgment of the 
Circuit court given in favor of tbe appellees 
nor that he should as upon a "\"erdlct by a 
jury in an ordinary action at law, have 
moved for a new trial of the cause. and if 
refused, have taken an exception to Buch 
refual; but that it was sufficient that the 
Circuit court should, as it did, make the 
facts agreed and its certificate of all the e,·i
dence documentary and parol, the latter 
being in no respect conflicting, part and 
parcel of the record (as a quasi special ver
dict) by an exprells order to that effect made 
upon rendering judgment, and that the 
same sbould now be considered by this court 
in the same manner and to all intents and 
purposes as fully as if such facts agreed 
and evidence bad been made part of the 
record by a formal bill of exceptions signed 
and sealed for tbat purpose. 

And tbe court is further of opinion 
394 that in pauing *upon the matters in 

controversy in this cause, it is proper 
to consider, in connection, tbe act forming 
tbe counties of Ohio, Yobogania and 
Monongalia, passed in October 1776, (ch. 
45,) the act forming the county of Green
brier paued in October 1777 (ch. 18), the 
act for dividing Monongalia county, passed 
May 1784 (cb. 6), the act of October 1786, 
(ch. 101) for dividing tbe county of Har
rison, the act of the 4th of December 1787 
(ch. 94) forming the county of Pendleton, 
the act of the l4tb December 1790 (ch. 43) 
forming the county of Bath, the act of De
cember 3, 1796 (ch. 56) annexing part of 
Bath to Pendleton, the act of December 21. 
1821 (ch. Z/) forming the county of Poca
hontas, and the act of the 19th of March 
1847 (ch. 56) forming the county of High
land, as being in a certain sense acts in 
pari materia, and aiding in the proper con
struction of the acts relating to Pendleton 
and Pocahontas counties and in defining 
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the precise territory embraced within the 396 directing ·the running of the lines 
limits of the same, respectively. supposed to be called for in said act, 

And the court is further of opinion that and the actual running of the same begin
these acts being intended merely for the ning at letter R on the plats of surveyors 
division and arrangement of the territory Johnson and Holloway thence S 68 E, 500 
which they embrace for local municipal poles to a chesnut oak on a mountain at 
purposes and the convenient and economi- the lower end of John Slaven's plantation, 
cal administration of the government within I at the point designated by letter S, and 
the same shOUld not be construed with the that a report of such running was made to 
same strictness which is to be observed in the said County court of Pendleton and was 
the construction of a grant or of a contract by said court accepted and recorded, as 
between individuals affecting rights of evidencing the true courses of the lines 
property, but that a more liberal and bene- between the counties of Bath and Pendleton 
ficial rule should be adopted the object as established by said act: considering also 
being to ascertain the true meaning and that after the passage of said act exclusive 
intention of the legislature in any given jurisdiction over the territory in question 
act by considering the same in connection was exercised by the courts and officers of 
with all others in pari materia and with Pendleton county without claim or contes
the general policy of the legislature and tation on the part of the authorities or 
such intention to effectuate and carry out people of Bath county, which jurisdiction 
whensoever and wheresoever the same can was recognized by the court of the adjoin
be dillCovered. ing county of Randolph in its official acts, 

And the court is further of opinion that as within the rightful authority of the 
in determining the territorial bounda- court of Pendletoq.· county: and further, as 

395 ries specified in said acts ·due weight in the act erecting the county of Pocahontas 
should be given to the cotemporane- passed on the 21st of December 1821, thl!re 

ous interpretation placed upon the same by IS a call for a straight line from the top of 
the courts and other lawful authorities the mountain between the Valley river and 
within the same and by the population at mouth of the Dry fork of Elk river where 
large residing' therein: and that maps of the road from Clover Lick to Randolph 
such. territory made out or published by court-house crosses said mountain, to where 
authority of law may properly be referred the line of Pendleton county intersects the 
to as persuasive evidence In support of the line of Bath and Randolph counties on the 
pretensions of either party to have such top of the mountain between Greenbrier 
weight as cunsistently with the other testi- and Cheat rivers, and a call to run thence 
mony in the cause they shall appear to be with the top of the said mountain to where 
entitled to. the road leading from Slaven's to Randolph 

And the court is further of opinion that collrt-house crosses it, which calls cannot 
the lands embraced by the entries of both be satisfied by running the lines of tile ter
parties in this cause were prior to the pas- ritory annexed to Pendleton by the act of 
sage of the act entitled "an act adding part 1796 according to the pretensions of the ap
of the county of Bath to the county of pellant but are fully satisfied by the points 
Pendleton" passed December 3, 1796, clearly Rand P and the line on the top of the 
within the boundaries of the county of Back Alleghany between them, according 
Bath, bat that by the provisions of said to the pretensions of the appellees, and are 
act, all that part of the said county of Bath therefore to be regarded as a le~sla
within which said lands were situate, must 3W tive interpretation of the act of 1796 
be held and taken to have been stricken off and as demonstrating that the begin
from the county of Bath and annexed to ning of the boundary of the territory thereby 
the county of Pendleton. For although proposed to be annexed to Pendleton was 
upon the terms of said act it might appear and is upon the Back Alleghany and not 
to be doubtful whether the call for begin- the Main Alleghany and at or near the 
ning "on the top of the Alleghany moun- point R as claimed by the appellees; and, 
tain, the northwest side of the line of ' the moreover, as there is no sufficient nor 
county of Pendleton," would not require scarcely any conceivable reason why the 
that the beginning should be at some point legislature should have annexed that por
on the Main Alleghany mountain (that tion of the county of Bath lying south of a 
lying east of the eastern fork or branch of line running from some point on the top of 
Greenbrier river) as contended for by the the Main Alleghany mountain to the lower 
appellant, or could be satisfied by beginning end of John Slaven's plantation to the 
at a point on the mountain ·lying west of county of Pendleton leaving out and re
the north or western fork or branch of said taining as part of the county of Bath though 
river, (the same being from ten to fifteen connected with the body of the county only 
miles distant from the line of Pendleton by the narrow neck of land on the mountain 
county as it then ran) as contended for by from S to R, all that territory lying north 
the appellees, yet considering that said of saic1line according to the pretensions of 
last mentioned mountain was also recog- the appellants; and as that construction 
nized as a range of the Alleghany and was which annexed the whole of said territory 
commonly known as the "Back Alleghany," to the county of Pendleton was accepted by 
and that by the cotemporaneons construc- the population within its boundaries. gen
tion placed -upon the calls of said act by the erally. and by the people of the adjoining 
County court of Pendleton in its order counties, as expressing the true intent and 
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meaning of said act, the conclusion to which 
the court must be brought is that the call 
for the northwest side of the Pendleton line 
must be rejected as conflicting with the in
tention of the legislature or that it must be 
so corrected or its literal meaning so modi
fied, that the beginning of the boundary of 
the annexed territory must be placed at or 
near letter R, running thence to S, thence 
to Dinwiddie's gap thence with the other 
calls designated in the act to the Pendleton 
line and that all the territory north of the 
lines from R to S and thence to Dinwiddie's 
gap comprehending the whole of both forks 
of the Greenbrier up 'to the lines of Ran
dolph county including all the lands covered 
by the entries of the parties in this cause 
was thus annexed to and made part of the 
county ot Pendleton. 

But the court is further of opinion 
398 that at the time *of the passage of 

the act of the 21st of December 1821 
for the formation of the county of Poca
hontas it would appear to have been the 
general policy of the legislature as evinced 
by various acts of legislation before and 
after, to establish and preserve the top of 
the Main Alleghany mountain as the line 
of boundary between the adjacent counties 
on either side, from which policy at the 
date of said act there appear to have been 
no existing variations except in the in
stances of the counties of Montjl'omery and 
Monroe as to which from the depression 
and flattening of the Alleghany ridge in 
that particular section, the reasons founded 
on the greater convenience and accessibility 
to the population did not apply with equal 
force: and except the instances of the coun
ties of Bath and Pp.ndleton which latter 
county embraced so much territory west of 
the Alleghany as lay between the Main 
Alleghany and the Back Alleghany north
wardly of the lines from R to S and from 
thence to the Main Alleghany in the di
rection of Dinwiddie's gap and ,vhich had 
been annexed to the said county of Pendle
ton by the act of 1796; and that in the con
struction of the various acts touching the 
territorial boundaries of counties, this 
policy should be duly considered and re
spected, and no intention to depart there
from should be imputed to the legislature 
except it be plainly expressed or its purpose 
to do so be sufficiently manifested; and in 
the absence of such plain expression or 
manifest purpose the general intent to es
tablish the top of the Alleghany as the line 
of county bounda.ries, should be effectuated, 
and that the calls in such acts should be 
reconciled and harmonized, for that purpose 
a particular call which taken literally would 
conflict with the intent of the act should 
be disregarded or modified and any error in 
the same arising from an imperfect knowl
edge of the topography of the country or 
any other fortuitous cause should be cor-

rected. 
399 * And the court is further of opinion 

that in the arrangements of the terri
tory of the state for county municipal pur
poses, it has also been the' general policy 

of the general assembly to avoid incon
venient elongations and awkward or undue 
contractions of the territory of a county, 
and to preserve the same in as compact a 
form as practicable, and especially for rea
sons of high public necessity and conven
ience, to keep the same in one body and 
avoid the detachment of any part of a 
county from the residue by the interposition 
of any other county i and that in the con
struction of such acts it should be presumed 
that such was the intention of the legisla
ture and no different interpretation sholild 
be admitted unless the contrary be plainly 
expressed or it shall appear that the legis
lature did intend to depart from the policy 
which had hitherto prevailed upon that 
subject. 

And the court is further of opinion that 
there was no sufficient or conceivable reason 
why the legislature in forming the said 
county of Pocahontas should have left that 
portion of territory on the head of the two 
forks of Greenbrier (the territory north
wardly of the line P Y) within the limits 
<Jf the county of Pendleton and that the rea
son why it is to be supposed it was the 
intention of the act of 1796 to annex the 
said territory to Pendleton comes with 
equal or greater force to demonstrate that 
it was the intention of the act of the 21st 
of December 1821 to embrace the same 
within the limits of the county of Pocahon
tas, thereby erected. And tJ,e court is of 
opinion that the legislature did intend by 
said act to restore to the county of Pendle
ton its former bOl1Ddary along the top of 
the Alleghany mountain and to embrace all 
of its territory which lay west of that line 
within the said county of Pocahontas; and 
that the legislature believed it had done so 
is plainly inferrible from the provisions o~ 

the act forming Highland county out 
400 of parts of Pendleton *and Bath coun-

ties passed March 19, 1847. This act 
erects the new county out of terri tory on 
the east side of the Alleghany without in
cluding any lying on the west side; and it 
is impossible to suppose, if a portion of 
Pendleton county had at that time lain on 
the west side of the Alleghany, the legisla
ture would not have included it in the 
county of Highland but would have suffered 
it to remain part and parcel of Pendleton 
county though detached and separated 'from 
it by the intervening county of Highland 
when it might just as well and every con
sideration of public policy and convenienoe 
required that it should form part o'f the 
county of Highland which it adjoined. 
That such was the belief of the legislature 
is also apparent from the act of the 24th of 
March 1838 providing for a reassessment of 
the lands in this com mOil wealth ; for 
whereas by the third section of the act of 
February 18, 1817, the counties of Bath and 
Pendleton, as well as the counties of Mon
roe and Montgomery, ar~ described as lying 
on both sides of the Alleghany, yet after 
the passage of the acts forming said Coun
ties of Bath and Pocahonta.~, by the said 
act of 1838, when the' legislative mind was 
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directed to the very question, the counties 
of Bath and Pendleton are embraced in a 
district composed of counties lying between 
the Blue Ridge and Alleghany and the 
counties of Monroe and Montgomery. only, 
are still described as lying on both sides 
of the Alleghany. And these acts may 
fairly and properly be considered in con
nection with the act forming Pocahontas 
county as supplying a legislative interpre
tation of the meaning and intent of the 
legislature in the provisions of said last 
named act. 

And the court is further of 9Pinion that 
in giving locality to the points called for 
as corners in said act, the terminus of the 
line from the top of the mountain between 

the head of the Valley river and the 
401 mouth *of the Dry fork of Elk river 

to where the line of Pendleton county 
intersects the line of Bath and Randolph 
counties is to be placed at or near letter R 
on the plats, and that of the line thence 
with the top of the mountain to where the 
road leading from Slaven's to Randolph 
court-house crosses it, is at letter P; but 
that the terminus of the line to the top of 
the Alleghany mountain opposite the head 
of the East fork of Greenbrier river is not 
at a point o1)lIOsite the head of an eastern 
branch of the fork of Greenbrier known as 
the East or South fork as claimed by the 
appellees, but is to be sought on the top of 
the Alleghany mountain opposite to the 
head of the main or longest branch of said 
fork: that the East fork of said river in
tended by said act was the main fork run
ning along the foot of the Main Alleghany, 
the head of which was the head of its long
est branch; and consequently the boundary 
line between the top of the Back Alleghany 
or Greenbrier mountain and the top of the 
Main Alleghany is not the line PYas con
tended for by the appellees, such line neither 
Siltisfying the literal call of the act nor in 
the opinion of this court being the bound
ary intended by the legislature, inasmuch 
as it would according to the appellant's 
pretensions entirely cut off from the body 
of the county of Pendleton a portion of its 
territory lying west of the Alleghany 
mountain, or if as the appellees contend, 
it would not entirely sever it, it would yet 
even according to their pretensions leave it 
connected with the rest of the county by a 
narrow neck of land not exceeding one 
hundred poles in width and stretching out 
from such neck in a southwestern direction 
from fifteen to eighteen miles; and if such 
portion were not so severed and discon
uected by that line, it would certainly be 
so upon the formation of Highland county 
which took off all the southern part of Pen
dleton east of the Alleghany, all which 

would be contrary to tlte general policy 
402 and plain intention *of the legisla-

ture. Whilst in running the boundary 
from P to the top of the Alleghany opposi te 
to the head of the East or South fork of the 
Greenbrier, to carry out the intention of 
the legislature, it would seem not un rea
IODable, and would do no violence to the 

approved rules of construction to assume 
that one or more calls may have been 
omitted or that the call for a straight line 
from P was made in mistake arising from 
the very imperfect knowledge, as it is 
proven to have been, of the exact topography 
of the mountain region in question, and to 
supply such omitted calls or disregard such 
repugnant call or so correct it or modify its 
literal import that the said boundary might 
be run along the top of t,he Back Alleghany 
or Greenbrier mountain, with the Randolph 
county line until it reaches the top of the 
Main Alleghany at a point opposite to the 
head of the longest branch of the South or 
right hand fork (ascending) of the Green
brier river, so as to embrace the whole of 
the territory annexed to the county of Pen
dleton by the act of 1796 which lay north
wardly of the line from P to the top of the 
Main Alleghany in the direction of Din
widdie's gap, and between the boundary of 
Randolph county on the Back Alleghany 
and the top of the Main Alleghany, within 
the limits of the county of Pocahontas. 

And it appearing to the court that this 
construction of the act forming Pocahontas 
county is supported by the cotemporaneous 
exposition thereof by the courts and other 
authorities of Pocahontas county in exer
cising immediately after its passage exclu
sive jurisdiction over said territory without 
question in any quarter, by the complete 
surrender of such jurisdiction by the courts 
and other authorities of Pendleton county, 
by its recognition by the general assembly 
in repeated acts of subsequent legislation, 
by the representation of county boundaries 
on maps prepared and published under the 

authority of the legislature and 
403 *in conformity with the provisions 

of laws requiring the exterior bound
aries of the counties to be laid down by 
actual surveyor by reference to one or more 
actual surveys and strict accuracy to be 
observed in denoting the true position of 
the corners -of adjacent counties, and by its 
universal acceptance as the true construc
tion by the people generally from the pas
sage of the act until the origin of the 
present litigation, the court is of opinion 
that this construction shOUld prevail and 
should be adopted by this court as the true 
exposition of the act in question. 

And it appearing to the court that the 
foregoing views and opinions of the court 
are decisive against the pretensions of the 
appellees, it is deemed unnecessary to ex
press an opinion upon any other question 
arising in the cause. 

The judgment of, this court therefore 
must be that the judgment of the Circuit 
court be reversed with costs to the appellant, 
and that the caveat be dismissed with costs 
to the caveatee in the Circuit court. 

.Judgment reversed.' 

404 *Summers "al. Y. Bean. 
July Term. 1856. Lewisbur&,. 

1_ Specific: Executlou - Contracts - Slaves - Proof of 
Peculiar Value.-As a &,eneral rule a court of equity 
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will decree the specillc ezecuUon of a contract for 
the sale or delivery of slaves at the snit of the 
purch8ller. without any alle&"aUon or proof of 
pecuUar value. 

3. s...-s.m-llUldequcy II' Remedy at ........ *-The 
purchase of slaves beln&" for the Ufe or widowhood 
of the vendor. upon her refusal to execute the 
contract, the Inadequacy of the purchaser's 
remec!y at law will &"lve equity jurlBdlcUon to 
reUeve him. 

.1. s...-Sule-Llf. Eatale In S1a,, __ PartleB.-In a 
suit In equity by purchaser of slaves for the Ufe 
or widowhood of the vendor. tbere beln&" no con
troversy as to the ri&"ht of the remaindermen In 
the slaves. they are not necessary parUes. 

... Wlu.-C- at Bar.-Testator bequeaths to his 
widow land. slaves, &c. for her Ufe or widowhood 
for the support of herself and her YOUDll"er chil
dren. One of these children &"rows up and mar
ries. and the widow contracts with her blUlband 
to sell him two of the slaves for ber ute; and 
these two slaves are not more than will be tbe 
share of bls wife In the slaves. This Is no breach 
of the trust of tbe will. and a court of equity will 
enforce the sale at the Bult of the purchaser. with 
a provision that the slaves shall be surrendered 
for d1v1"lon If the widow shall marry. 

Samuel Summers died prior to November 
1845, having made his will, which was duly 
admitted to probat in the County court of 
Kanawha. The seventh clause of his will 
is as follows: "For the purpose of enabling 
my affectionate wife Wilelmira to rear and 
educate my younger children, as well as to 
secure to her and such of my children a 
comfortable home, as may remain with her 
after my death, after paying oil' my debts 
and the specific legacies herein before 
given, I give and devise to my beloved wife 
all the rest and residue of my estate, both 
real and personal, for and during her wid
owhood; but if my said wife shall marry 

again, then in that event she is to 
405 have a ·child's part in my estate for 

and during her natural life, and no 
more." 

The property devised to Mrs. Summers 
consisted of a valuable farm on which the 
testator lived, a number of slaves and all 
the stock, ltc. upon the land. She seems to 
have lived upon and cultivated the farm un
ti1185O; when one of her daughters having 
'married John J. Bean, in July 1850 Mrs. 
Summers leased to Bean for five years the 
farm, slaves, and every thing upon the land; 
for which he covenlmted to pay all debts 
which she had theretofore contracted, to sup
port the family in the style they had been a('
customed to li ve, to pay for the schooling of 
Nancy and Blackburn, two of the younger 
children, as long as Mrs. Summers chose to 
send them to school within the said five 
years, and to pay over to Mordecai A. Sum-

*Bqulty Jurt.4lctlo_llUldequac:y of Remed7 at l.8 .... 
-For the well settled proposition that the Inad
equacyof the remedy at law IrIves a court of equity 
jurisdiction. the principal case IN cited and followed 
In Bum&"ardner v. Leavitt. iii W. Va. lI04. 18 S. E. 
Rep. 70. 

Sel tbe princlpal case cited In Walker v. Hunt, I 
W. Va. 484; Bakery. Rluehard. 11 W. Va.IMI. 

mers,(one of the children, one-half of all 
the profits arising from the leased property 
"as long as the said M. A. Summers con
tinUed to take an interest for the family." 
And he bound himself to return every thing 
at the end of the five years in as good con
dition as when he took possession. 

Within the first year of the lease the par
ties became dissatisfied; and on the 31st 
day of July 1851 three papers were executed. 
One of these was executed by Bean and Mor
decai A. Summers; and it recited that 
Mordecai Summers had bought out Bean's 
lease; and provided for the division of the 
growing crop. Another was a bond of 
Mordecai A. Summers, by which he bound 
himself to pay to Bean on the 1st of the 
next September, eight hundred dollars for 
his interest in the real estate of Samuel 
Summers. And the third was a writing 
under seal by which Mrs. Summers and 
Mordecai Summers "for various considera
tions," bound themselves to secure to Bean 
the services of Caroline, a negro girl about 
twelve years of age, and McKendry, a black 

boy living with D. Surbaugh-the 
406 ·girl then arid the boy at Christmas

the services of which two slaves the 
said Bean was to have during the life of 
Mrs. Summers. 

The girl was put into the possession of 
Bean; but she was afterwards taken pos
session of by Mordecai Summers; who also 
took possession of the boy McKendry a few 
days before Christmas. 

In April 1852 John J. Bean filed his bill in 
the Circuit court of Putnam county, against 
Mrs. Summers and Mordecai A. Summers, 
in which he set out the foregoing facts, and 
charged that the transfer of the two slaves 
to him was in consideration in part of his 
surrender of his lease. And he prayed that 
the defendants might be compelled to exe
cute specifically their covenant, by deliver
ing to him the said two slaves. 

Mrs. Summers answered the bill. She 
denied that the surrender of the lease was 
any part of the consideration for the cove
nant to let the plaintiff have the two slaves. 
She said that the difficulties which arose in 
the family by the unreasonable acts and 
conduct of the plaintiff, rendering it impos
sible for them to live together, by mutual 
consent the lease was canceled, and plain
tiil' voluntarily surrendered his interest in 
it. That no consideration was ever asked or 
required for this surrender, and none was 
ever agreed to be given. That the cove
nant in relation to the two slaves was 
wholly independent of, and had no connec
tion whatever with, the lease. That the 
plaintiff having surrendered the lease. 
claimed that he was entitled to a portion of 
the estate of Samuel Summers deceased. in 
right of his wife. That failing to get what 
he claimed he threatened that unless his 
demands were complied with he would sue 
the respondent, and would remove with his 
wife to a distant state; and by means of 
these threats and the entreaties of his wife, 
respondent agreed to give him the two 
slaves, and executed the covenant, 
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whic insisted should 
-!Oi *also Mordecai A. S 

mers ected that she 
no authon y to execu e the contract; an 
that the court had not jurisdiction to en
force it. 

All the three papers hereinbefore men
tiuned, were attested by John Bowyer, who 
was uamined as a witness. He stated that 
they were all executed at the same time; 
and the lease was to be given up or de-
stroyed on The consid 
tion menti venant as to 
two slave he could recoll 
was in par of the lease, 
as he suppo act of Bean's w 
being the rs. Summer •• 
answer to efendant, whet 
he could st ha t a surrende 
the lease was in part consideration of the 
aforesaid covenant, witness said, "I was 
under that impression, though not expressly 
mentioned at the time; and that the land 
contract, (the sale of Bean's wife's interest 
in the real estate,) I think, was also part of 
the consideration." 

The defe 
R. Middlet 
tiff told hi 
that if she 
he would r 
negroes off 

ced a witness, 
ed that the pia 
to Mrs. Summ 

mething for h 
rm and take 

The eau be heard in S 
tember 1853 urt held that 
plaintiff was entitled to a specific execution 
of the contract to the extent of the interest 
of Mrs. Summers in the two slaves: And it 
was decreed that the defendants, or whoso
ever of them had control of the said slaves, 
should deliver them to the plaintiff, to be 
held by him for the life of . Mrs. Summers, 
unless she should again marry. In which 
last event e to be restore 
her, to be ireeted by the 

of S deceased. Fr 
408 this ndants *applie 

this ppeal, which 
allowed. 

N. 4 410 

4 Leigh 346; ous 
limi ted the i the 
mily slaves. nd, 

an • 170; Randolph p , 6 
Rand. 194. But that all these cases put the 
jurisdiction on the ground of the relation; 
and in Virginia at least, none of them was 
for the specific performance of a contract. 

2d. That the will of Samuel Summers 
deceased created a trust for the benefit "Of 
all his younger children, as well as their 

nd that Mrs. no 
ispose of the t To 
it was a trust, to 

n Wills, p. 334, lim 
ey, 2 Ves. jr. R. s v. 

3 Gratt. 1. t it 
g a trust Mrs. Dot 
se ·of the pro rred 

to Batton on Specific Performance 
221, 67 Law Libr.; Nickell & Miller v. 
Handly, 10 Gratt. 336; Perkins' trustee v. 
Dickinson, 3 Gratt. 335; Markham v. Guer
rant, 4 Leigh 279; Stinson v. Day, 1 Rob. 
R. 435; Wallace v. Dold. 3 Leigh 258. 

3d. That if there was not a trust, but a 
sim Ie life estate, the remaindermen 

ve been parties. ller 
y, 10 Gratt. 336 03, t 

at there was n sid-
r the covenan bill 

p a valuable co ich 
d in the answ tiff 

cannot therefore rely upon a good consid
eration: And if he could, it is not suffi
cient. 'They referred to Batton on Specific 
Performance, p.39, 67 Law Libr. ; Darling
ton v. McCoole, 1 Leigh 36; Reed v. Van
noradate, 2 Leigh 569; 2 Rob. Pro 169, 170; 
Seymour v. Delancey, 6 John. Ch, R. 222; 
Cathcart \". Robinson, 5 Peter's R. 263; St. 

enedict, 6 Jo 1; 1 
405. 

nd Fry, for the ted: 
t the contract one 

ummers could I rs. 
g one of the c up· 

Fitzhug 
insisted : 

• or the appella , po of the estate I um-

1st. That the court would not enforce a 
specific execution of the contract. That 
slaves were personal property; and that 
although the courts had in some cases inter
posed to restrain the sale of slaves, this 
I\"as on account of the relation of the par-
ties to the . of peculiar va 
to them; a unt of the char 
ter of the referred to Far 
v. Farley, R. 506; Sarter 
Gordon, 2 Car. 121; Ho 
v. Glover, the courts of So 
Carolina h extended their 
risdiction ung v. Burton 
MeMu!. Equ. R. 255, which was a case in 
the Court of errors; and thiS decision had 
been followed in Bryan v. Robert, 1 Strobh. 
Equ. R. 334. That the like rule was fol
lowed in Georgia; Dudley v. Mallery, 4 
Georg. R. 52; and in the later cases in this 
court; Kelly v. Scott, 5 Gratt. 479; Sims v. 

mers; and there being but six children to 
share the property, and some nine slaves, 
beside a valuable tract of land, and stock 
upon it, the slaves contracted to be put into 
the possession of Bean was" not more than 
a reasonable share. 

2d. That there was both a valuable and a 
. s consideratio the 

by the other d 2 
owed that a me der· 
sufficient to su act. 
referred to Jo in, 

259; and Ellis v nd. 
. R. 534 • 
. That a court en-

force a specific performance of the 
contract: And they referred to the cases 
cited by the counsel for the appellants, and 
insisted that they established the proposi
tion. They also referred to Adderley v. 
Dixon, 1 Condo Eng. Ch, R. 311; 2 StoryVs 
Equ. Jur. I 716 to 718 and 726. They in-
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aisted further that the will did not create a at law may not, in the particular case, 
trust. 2 Story's Equ. Jur. i 1068, 1069; afford a complete remedy." Adderley v. 
Lewin on Trusts, p. 77, 24 Law Libr. Dixon, 1 Sim. & Stu. ro7, 1 Cond. Eng. 

Ch. R. 311, 2 Story's Eq. Jur. i 717. Al-
MONCURE, J. The first objection taken though in some cases of contract for the 

to the decree of the Circuit court is that the purchase of real estate a party may have an 
appellee has an adequate remedy at law, adequate remedy at law, yet he is not 
and that a court of equity has therefore no bound to resort to it, but may, at his elec
jurisdiction of the case. In answer to this tion, sue in equity. Where such a contract 
objection it is contended that he has not an is unobjectionable, it is as much of course 
adequate remedy at law, first, because of for a court of equity to decree a specific 
the nature of the subject of the contract, performance, as it is for a court of law 
being slaves; and secondly. because of the to give damages for the breach of the 
contingent and uncertain interest con- 412 *contract. Hall v. Warren, 9 Ves. R. 
tracted for, being an estate for life or wid- 605. The party need not show that 
owhood. I will consider these answers in the land is of peculiar value, or that he 
their order. And first, as to the nature of could not be adequately compensated in 
the subject of the contract. damages for the loss of it. It is enough 

This is believed to be the first case in that he so considers, and prefers to have 
which the question has been distinctly pre- the land in specie. And that he does so is 
sented for decision to this court, Whether a conclusively shown by his suit for specific 
court of equity will specifically execute a performance. His right to bring such a.suit 
contract for the sale or delivery of slaves, in all cases is founded on the nature of the 
unless it be shown that they are of peculiar subject, and on the advantage of having a 
value, or that adequate compensation for general rule and the difficulty and incon
them cannot be obtained at law: Though venience of forming exceptions thereto. 
there are several decisions of the court, Generally an adequate remedy may be 
which will be hereafter noticed, having an had at law for the breach of a contract con
important bearing upon the question. T.he cerning any other personalty than slaves: 
English books throw no light on the sub- and therefore, as a general rule. a court of 
ject. The only English case I have seen equity will not enforce the execution of such 
in which the question was involved. is that a contract. But sometimes an adequate 
of Pearne v. Lisle, Amb. R. 75; which was remedy at law cannot be had for the breach 
a suit to compel the delivery of certain ne- of such a contract; and then, its specific ex
groes which had been hired by the defend- ecution will be enforced in equity. As, 

ant in the island of Antigua. In that however, it would be presumed, from the 
411 case Lord Hardwicke is repotted *to general nature of such other personal prop-

have said, "As to the merits, a spe- erty, that an adequate remedy may be had 
cific delivery of the negroes is prayed; but at law for the breach of a contract concern
that is not necessary, others are as good j ing it, the contrary ought to be made to 
indeed in the case of a cherry-stone very appear in any case in which the specific 
finely engraved, and likewise of an extra- execution of such a contract may be 
ordinary wrought piece of plate, for the sought. 
specific delivery of which bills were brought Now let us apply the test to the peculiar 
in this court, they could not be satisfied species of property under consideration. 
any other way; their value arose on circum- Are slaves, in their very nature, such prop
stances peculiar to themselves; but in other erty as that an adequate remedy at law 
things, as diamonds, one may be as good cannot generally be had for a breach of a 
as another." His lordship rightly consid- contract to sell and deliver them? If they 
ered negroes as property; but seems not to are not. then the same principle applies to 
have considered them as human beings, of them which applies to other personal prop
greater peculiar value than' 'a cherry-stone erty. But if they are, then the same, or 
very finely engraved," or "an extraordi- nearly the same, principle applies to them 
nary wrought piece of plate." Certainly which applies to real estate; and in a suit 
that case can have no infiuence on the deci- for specific execution it will be presumed, 
sion of this; which must be decided on from the very nature of the SUbject, and 
principle, and \vith such aid as may be without any allegation to that effect, that 
derived from our own decisions, and those an adequate remedy cannot be had at law. 
of our sister states in which the institution I am of opinion that they are. Slaves are 
of slavery exists. not only property' but rational beings: 

How stands the case on principle? and are generally acquired with 
It is a geneml rule that a party can- 413 *reference to their moral and intel
not come into equity for relief if he lectual qualities. Therefore damages 
has an adequate remedy at law; but if, at law, which are measured by the ordinary 
he has not, he is entitled, for that '\"ery market value of the subject. will not gen
reason. to come into cquity. ,On this rule, erally afford adequate compensation for the 
the doctrine of specific performance rests. breach of a contract for the sale of slaves. 
Courts of equity have 'long, if not always, There is at least as much reason for enforc
exercised a general jurisdiction in the spe-, ing the specific execution of a contract 
cific execution of contracts concerning real I for the sale of slaves. as of a contract for 
estate; "not upon any distinction between I the sale of real estate. The only difference 
realty and personalty, but because damages i '?etween the two cases seems to be this, that 
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while in the latter specific execution will 
always be enforced if the contract be unob
jectionable and the suit be brought in due 
time, it will not in the former, if it appear 
that the slaves were purchased as merchan
dise, without reference to their peculiar 
value to the purchaser, or that the plaintiff 
is a mere mortgagee or other incumbrancer: 
in which case, as the slaves are to be sold 
at all events, damages at law assessed ac
cording to their market value, would be 
adequate compensation. 

Thus stands the case on principle, as it 
seems to me. Let us now see how it is 
affected by any decisions in this and other 
southeru states. And first, in regard to the 
latter. 

In South Carolina the subject h.as received 
fuller consideration than in any other state; 
and the law is now firmly settled in precisp. 
accordance with what I have stated. There 
is some apparent contradiction in the ear
lier cases, as might naturally be expected in 
the application of principle to a new sub
ject. The line"between real and personal 
estate in regard to the specific execution of 
contracts had been so long drawn, and was 
so well marked in the Englisft books, that 
the courts were at first inclined to apply the 
same rule to slaves as to other personal 
estate. Accordingly, Farley v. Farley, 1 
McCord's Ch. R. 506, was decided on that 
principle. But in Sarter &: wife v. Gordon, 
adm'r, 2 Hill's Ch. R. 121, it was laid down 

as a general rule that a bill will lie 
414 for the specific delivery *of slaves as 

for the specific performance of a l..'"On
tract for the sale of land. In Horry v. 
Glover, Id. 515. the same rule is laid down, 
and many forcible observations are made to 
show the injustice, uncertainty and incon
venience of any other rule. It is also stated 
as an exception to the rule, that if a pur
chaser contract for slaves generally, with 
no view to any particular individuals, or as 
merchandise, to sell again, the remedy is 
at law. In Young v. Burton, 1 McMul. 
Equ. R. 255, the subject was fully consid
ered by the Court of errors, and the cases 
of Barter v. Gordon and Horry v. Glover 
were entirely approved. In reference to 
those cases the court say, that although 
they were attended with the peculiar, or 
rather common circumstance that the slaves 
in controversy were family slaves, it was 
the intention of the court to lay down and 
establish a general rule. And in reference 
to Farley v. Farley, and the other early 
cases on the subject, they say, that those 
cases were decided without reference to that 
distinction which obviously exists between 
slaves and other chattels, and were based 
on a servile adherence to the English rule, 
and a total disregard to the princi pIe on 
which it was founded. The whole opinion 
of the court in that case is very able, and I 
think conclusively demonstrates the correct
ness of the principle it affirms. There is 
nothing in conflict with it in any subse
quent case. There ha,s been, so far as I 
have seen, no subsequent case on the sub
ject in the Court of errors. There have 

been several in the Court of appeals in 
equity; but they all recognize and follow 
Young v. Burton, which is regarded as 
finally settling the law on the subject in 
that state. Ellis v. Commander, 1 Strobh. 
Equ. R. 188; Bryan v. Robert, Id. 334; 
Sims v. Shelton, 2 Id. 221. The same doc- , 
trine prevails in North Carolina. Williams 
v. Howard, 3 Murph. R. 74. Also in Ten
nessee. Loftin v. Espy, 4 Yerg. R.84; 

Henderson v. Vaulx &: wife, 10 Id. 30. 
415 *Also in Mississippi. Murphy v. 

Clark, 1 Smeades &: Marsh. 221; But
ler v. Hicks, 11 Id. 78; Hull v. Clark, 14 
Id. 187. In Georgia a different doctrine 
prevails; and it is held, in conformi ty wi th 
the English rule in regard to chattels, that 
to give a Court of equity jurisdiction to 
enforce a specific delivery of slaves, it is 
necessary to charge and prove peculiar cir
cumstances; as that they are family serv
ants, a carpenter, blacksmith, wagoner, 
hostler, &:c. Dudley v. Mallery, 4 Georgia 
R. 52, 65. Also, it would seem, in Ala
bama; Savery v. Spence, 13 Alab. R. 561; 
though I have not seen the case itself, the 
volume containing it being out of place in 
the library. The foregoing are all the de
cisions of our sister states, within my 
knowledge; which appear to have a ma
terial bearing on the subject. There may 
be others: But I think it may be safely con
cluded that the decided preponderance of 
authority to be derived from that source is 
in favor of the general jurisdiction of 
equity to enforce the specific execution of a 
contract to sell or deliver slaves. 

I will now refer to such of our own deci
sions as seem to me to affect the question. 
They are all cases in which the question 
was, whether a court of equity would enjoin 
the sale of one man's slaves under an exe
cution against another man's goods. In 
Wilson v. Butler, 3 Munf. 559, the affirma
tive of the question was held; the-court be~ 
ing of opinion that the remedies of the 
owner at law are not in exclusion of a pro
ceeding in equity, having for its object the 
retention of the property in specie. The 
case was expressly placed on the same 
ground, in regard to equitable jurisdiction, 
with a suit for specific performance; thus 
admitting, as it seems to me, that in such 
a suit to enforce the delivery of slaves, the 
jurisdiction of equity exists. Scott v. 
Halliday, 25 Id. 103, and Sampson v. Bryce, 
Id. 175, were cases of the same kind, and 

decided in the same way. In Bowyer 
416 v. \.!reigh, 3 Rand. *25, the plaintiff 

was an incumbrancer merely, and it 
was held that he had an ample remedy at 
law, and therefore no right to come into 
equity. What is said by Judge Carr in de
livering the opinion of the court, on the 
general question of the jurisdiction of 
equity in such cases, is obiter dictum, and 
in conflict with subsequent decisions, which 
will be presently noticed. In Allen v. 
Freeland, Id. 170, which was decided be
fore, though reported after Bowyer v. 
Creigh, the court was unanimously of opin
ion that the appellant claimed the slaves 
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in controversy under a fraudulent sale, and 
therefore affirmed the decree dissolving his 
injunction. Three of the judge .. intimate 
their opinions on the question of jurisdic
tion in such esses. Judge Carr's conforms 
with the views expressed by him in Bowyer 
v. Creigh, and takes the ground that pecul
iar value must be shown to give the court 
jurisdiction. Judge Green inclined to think 
that slaves ought prima facie to be consid
ered as of peculiar l'alue to their owners, 
and not properly a subject for adequate 
compensation in damages, as land is con
sidered to be to a purchaser; but that this 
presumption may be repelled, as in the 
esse of a person purchasing slaves for the 
a vowed purpose of selling them again. Aud 
he inclined to think it was repelled by the 
circumstances of that case; though he said 
it was not necessary to decide the case on 
that ground. Judge Brooke, after com
menting on the peculiar nature and value 
of the property, said that in all such cases 
this court had exercised a restraining 
power, except a case in which, whatever 
may be the decision of it, the property is 
to be sold and the only controversy is as to 
the proceeds of sale; and he therefore 
thought the injunction was properly 
awarded; though upon the merits he con
curred with the rest of the court in affirm
ing the decree. In Randolph v. Randolph, 
6 Rand. 194, the question, whether slaves 

are prima facie of such ~culiar value 
417 as to give a court of equity juris-

diction to restrain a wrongful sale of 
them under execution, was fairly presented 
for decision: And four out of the five 
judges concurred in opinion that they are. 
JudJre Green said, "This prima facie pre
sumption may however be repelled by cir
cumstances. As if the slaves were neces
sarily to be sold, (as in the esse of their 
being pledged for the payment of debts,) 
and the question is between a creditor 
claiming under a specific lien, and one 
claiming under execution; or, if thel were 
in the hauds of the owner as a sublect of 
traffic; in such esses the injury done to the 
owner by seizing and selling them, under 
an execution against another, would be 
precisely and accurately measured by their 
market value." Judge Cabell said, "It 
should be regarded as a general rule, that 
the courts of chancery are bound to inter
pose whenever the slaves of one man are 
about to be sold to pay the debts of another. 
The exceptions to this general rule, what
ever they may be, are to be brought forward 
and established in each particular case by 
those who claim the benefit of them." The 
other two concurring judges were Brooke 
and Coalter. Judge Carr delivered a dis
senting opinion, in which he adhered to his 
former views. In Sims v. Harrison, 4 
Leigh 346, the case of Randolph v. Ran
'dolph was approved; and was declared as 
having determined, that in every case in 
which the owner of slaves wrongfully taken 
under execution applies to a court of equity 
to inhibit the sale of them, the court ought 

• to award an injunction, and if the esse be 

made out to give relief, though it be neither 
alleged in the bill, nor proved that the 
slaves have any peculiar value. The only 
remaining case, I believe, is Kelly v. Scott, 
5 Gratt. 479, which follows the principle 
settled in the two calif's last cited. The re
sult of these decisions, it seems to me, is to 
maintain the general jurisdiction of equity 

to enforce the specific execution of a 
418 contract *to sell or deliver slaves. 

There is at least as much reason for 
enforcing the specific delivery of slaves 
according to contract, as for protecting 
them from a wrongful sale under execution 
after their delivery. The reason in each 
case is, that the legal remedy is inadequate. 
But it is less so in the latter than the former 
case. In the latter, the party wonld gener
ally have his choice of several remedies at 
law, as detinue or trover for the recovery of 
the property or its value, or an action on 
the indemnifying bond provided for by law 
in such cases. While in the former, his 
only legal remedy would be an action for 
damages. It can make no difference in 
principle, that in the latter he is already 
owner of the slaves, while in the former he 
has only contracted for the ownership. It 
is true that in the latter he may have 
formed an attachment to the slaves from 
long connection with them; but that con
nection may have existed only for a day. 
A purchaser of slaves for his own use, looks 
to their qualities, and generally buys such 
only as will suit him. In each case, pecul
iar value will alike be presumed. 

I am therefore of opinion, both upon 
principle and authority, that it may be laid 
down as a general rule, that a court of 
equity has jurisdiction to enforce the spe
cific execution of a contract for the sale or 
delivery of slaves, though it be neither 
alleged in the bill nor proved that they 
have' any peculiar value. The exceptions 
to this rule, whatever they may be, (as was 
said by Judge Cabell in Randolph v. Ran
dolph,) are to be brought forward and es
tablished in each particular case, by those 
who claim the benefit of them. It is un
necessary to define them in this case, as it 
falls within none of them. 

I am also of opinion that the appellee has 
not an adequate remedy at law, because of 

the uncertain and contingent interest 
419 contracted for. His remedy at *law 

is an action upon the covenant of the 
appellants to secure to him the services of 
the slaves in controversy during the life
time of the female appellant. There is no 
safe or certain rule whereby the damages 
could be measured in such an action; and 
they could only be conjectured by the jury. 
If there were no other remedy, that, from 
necessity, would have to be resorted to, 
and the best attainable result arrived at, 
by the aid of tables of longevity or other
wise. After all, such result would probably 
be wide of the true mark. At least it must 
be admitted that such a remedy is inade
quate; and that is sufficient reason for a 
suit in equity to obtain the very thing con
tracted for, which will do exact justice to 
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both parties. If the covenant be construed 
to be for the use of the aIaves during the 
widowhood of the female appellant, (which 
wall the eztent of her interest therein, and 
all that can be recovered of her in a suit 
for specific performance,) then it would be 
still more difficult to estimate the damages 
in an action at law, and there would be 
greater reallOn for a suit in equity. For 
the authorities on this branch of the case, 
see the notes to Cudder v. Rutter, in Lead
iog Cases in Equity, 6S Law Libr. p. 529, 
532-537; Batten on Contracts 234, 67 Law 
Lihr. 138-144. 
If the appellee could recover the slaves 

by an action of detinue, he would have an 
ample remedy at law and could not come 
into equity for relief. Armstrong v. Hun
tons, 1 Rob. R. 323, and cases therein cited. 
Bllt he cannot maintain that action, at 
leallt for both of the aIaves. The legal 
title was not vested in him by the covenant, 
... hich is merely ezecutory. That he ob
tained, and for a short time held, possession 
of the girl, cannot take the case out of the 
jllrisciiction of equity. He never obtained 
poaseasion of the boy; and was soon dis
poasessed of the girl by the a~llants, who 

now hold both against him. Even if 
43) ·he could maintain detinue for the 

girl, (which, from the peculiar terms 
of the contract, may be doubtful,) he can
not for the boy, and may therefore sue in 
equity for both. The covenant is joint, 
aDd a court of equity having jurisdiction 
of the subject may give complete relief. 

The jurisdiction of a court of equity being 
maintainable in this case on the ground of 
specific performance, and the party having 
a remedy at law though inadequate, the 
application, as in every such case, is ad
dressed to the sound discretion of the court, 
which will enforce the contract if no good 
caUie be shown or appear to the contrary, 
It was insisted, in behalf of the appellants, 
that the contract in this case ought not to 
be enforced for several reasons. The first 
of which is, want of consideration. The 
appellee contends that the contract was 
founded both on valuable and meritorious 
consideration, and that either is sufficient 
to authorize the specific enforcement of a 
contract. The valuable consideration relied 
on is, the surrender of the lease. The ap
pellants do not deny that this would be a 
valuable and adequate consideration, sup
posing that the female appellant had au
thority to make it-a question which will 
be presently considered; but they deny that 
the contract was founded on that consider
ation, and aver that the lease was volun
tarily surrendered. The lease was for the 
term of five years, and was surrendered at 
the end of one year. The surrender and 
the contract for the services of the two 
slaves in controversy bear date on the same 
day, and were ezecuted at the same time. 
The inference from this fact, in the absence 
of any evidence to the contrary, is allJ'lost 
irresistible that the two instruments were 
dependent upon and in consideration of 
each other. The inference is supported and 

not opposed by other evidence. . At the 
same time with the ezecution of the 

421 said surrender and contract two ·other 
i~struments were executed by the 

parties or some of them; one of the said 
instruments being the obligation of the ap
pellant Mordecai A. Summers for the pur
chase money of the appellee's interest in 
the real estate of Samuel Summers; and 
the other, an agreement between the said 
M. A. Summers and the appellee in regard 
to the cro,! on the demised premises. The 
latter recites that M. A. Summers, (who 
was evidently acting for his mother,) had 
bought out the appellee's lease, which was 
then surrendered. This shows that the 
surrender was not volun tary, and no other 
consideration appears than the cotempora
neous contract for the services of the two 
slaves. The contract itself recites that it 
was ezecuted II for various considerations." 
Being under seal, it would be an estoppel 
at law to a denial of the consideration; and 
though not an estoppel in equity, it is yet 
prima facie evidence of the fact it recites 
against the parties thereto. In addition to 
all this, Bowyer the attesting witness to 
all these instruments, and who was present 
at their ezecution, being asked what were 
the various considerations mentioned in the 
covenant, said in his deposition, "The con
sideration mentioned, a,s well as I can 
recollect, was in part the surrender of the 
lease agreement, and I supposed from the 
fact of said Bean's wife being the daughter 
of Mrs. Summers." And being asked by 
the appellants whether he could state pos
itively that a surrender of the lease was 
Po'!rt consideration of the covenant, said, 
'I was under that impression, though not 

ezpressly mentioned at the time, and that 
the land contract I think was also a part of 
the consideration." Upon the whole, I 
think it manifestly appears that these acts 
and instruments were all parcels of one 
family arrangement; and mutually de
pendent upon, and in consideration of each 
other; and that the appellee would not have 

surrendered the lease but for the eze-
422 cution of the covenant. ·1 am there-

fore of opinion that the covenant was 
founded on valuable and adequate consid
eration: Which renders it unnecessary to 
considet the question, whether it is founded 
on meritorious consideration; or such as 
would authorize a court of equity to decree 
its specific performance. 

Another reason assigned for not enforcing 
the specific ezecution of the contract is, 
that it would be a breach of trust; and that 
a court of equity will not aid any person in 
obtaining the perfonnance of an agreement, 
which, if ezecuted, would be a breach of 
the trust reposed in the other party. Bat
ten 221,67 Law Libr. 132. The supposed 
trust is created by the 7th clause of the will 
of Samuel Summers. It was contended in 
behalf of the appellee that this clause cre
ates no trust; or at least none that can be 
enforced; and only indicates the motive of 
the testator for giving the residuum of his 
estate to his wife during her widowhood; 
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and Wallace v. Dold's ex'ors, 3 Leigh 258, a different arrangement. The consequence 
and Stinson, eX'or, v. Day.& wife, 1 Rob. R. was, that about a year after the execu-
435, were relied on to sustain this view; tion of the lease it was surrendered, the 
while Markham v. Guerrant, 4 Leigh 279; appellee sold his wife's interest in the real 
Perkins' trustee v. Dickinson, 3 Gratt. 335; estate to the appellant M. A. Summers, and 
Nickell v. Handley, 10 Gratt. 336, and 1 the appellants executed the covenant in re
Jarm. on Wills 334-5, were relied on by the gam to the two slaves in controversy. The 
counsel for the appellant to sustain the question now is, Was the execution of that 
contrary view. But I think it will be un- covenant a breach of the supposed trust? If 
necessary to decide this question; being of the trustee has a right to make the lease. 
opinion that another position taken on be- she had a right to accept its surrender,:and 
half of the appellee is sustainable, to wit. to pay a reasonable consideration therefot' 
that even if the S11pposed trust exists, it out of the trust subject, if required by the 
would not be violated by the specific en- interest of the beneficiaries. It does not 
forcement of the contract. The testator appear that the use of the two slaves for her 
certainly intended to give his wife a con- life or widowhood, was an unreasonable 
siderable personal interest in the residuum consideration to pay for the surrender of 
of his estate during her widowhood-more the lease. But whether it was or not, the 
then a child's part, for life, to which he covenant was not a breach of trust, if the 
limits her interest in the event of her mar- remaining trust subject, retained in 
rying again. And he certainly intended to the hands of the trustee, is ample for all 
give her during that period, if not the un- the purposes of the trust; for the use during 
controlled disposition, at least a very large her widowhood of all beyond that, certainly 

discretion in the management of the belongs to her. It is not pretended that 
423 subject*-as large as possible, con- the remaining trust subject is not ample for 

sistently with the declared purposes those purposes. It would be strange, in
of the supposed trust. It does not appear deed, if she had so little individual interest 
that the execution of the lease was a viola- in the subject, and so little power over it, 
tion of the trust; but rather that it was that she could not part with the use during 
reasonably supposed to be a convenient mode her widowhood of a boy and girl, 11 and 13 
of executing the trust. The trustee was not years of age, when she retained, subject to 
bound to keep the property together, and the purposes of the trust, all the other per
CUltivate the land herself; but might, if it sonal estlLte, including nine slaves and all 
was the interest of the parties concerned to the real estate. And that too when her son, 
do so, rent out the land and hire out the one of the beneficiaries, joined in the act of 
negroes. She might have leased out the alienation, and the husband of another was 
trust subject for a term of years, even to a the alienee; thus leaving only two of the 
stranger. She leased it for five years to beneficiaries who could have any cause to 
the appellee, her son in law, whose wife complain, and they, only if the subject re
was one of the four children who were liv- tained should be inadequate to their sup
ing with her, and one of the objects of the port. It is not pretended that, if there had 
supposed trust. In consideration whereof, been no other consideration for the cove
he stipulated to pay all her debts, to sup- nant than to make an advancement out of 
port the family, to pay for the schooling the personal estate to the wife of the appel
of the two younger children, and provide lee, the two slaves in controversy would 
them with books; in fine, to fulfill all the have been an excessive advancement, 
purposes of the trust during his term, and 425 *or such a one as it was not altogether 
at the end of it to restore the subject in as proper to make. under the circum
good or better condition than when he re- stances. She was one of the children for 
ceived it. He also stipulated to pay to M. whom a comfortable home was provided by 
A. Summers, another and the oldest of the the trust, if trust it was. And when she 
said four children, one half of all the profits married and left the materual roof, it was 
arising from the subject, as long as he con- nothing more than meet and right, and 
tinued "taking an interest in the family." sr.ems to be consonant with the purposes of 
It is not pretended that the consideration the trust, that her mother, if she chose to 
thus stipulated for, would have been an do so, should make her a fair and reason
ample rent for the property; and supposing able advancement out of the trust subject; 
the stipulations to be faithfully performed, taking care to do no injustice to the re
it is impoBBible to regard the arrangement maining beneficiaries. In no view of the 
as a beach of trust. On the contrary, it case, therefore, can the covenant be re
seemed to be the best mode of effectuating garded as a violation of the supposed trust. 
the trust. All the family continUed to live Another reason assigned for not decreeing 
together in the mansion-house of the testa- the execution of the covenant is, that it was 
tor; the property was kept together, and extorted from the apPellants by the use of 
under the management of the son in law; harsh and unjust means. The only foun
and, if there should be any profits, after I dation for this objection in the record is 
paying the expenses of the operation and, the evidence of Middleton. who testifies 
supporting the family, they were to be that the appellee said he had told the ap
equally divided between the son and son in pellant Mrs. Summers, that he would rent 
law. It turned out, however, that some dis- out the farm and take the negroes off if 

agreement arose between the parties; she would not do something for him. This 
424 ·and they found it neceBBary to make must have occurred while he held the lease; 
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and the only tendency of the evidence is, 
to show that the covenant was executed in 
consideration. in part at least, of the sur
render of the lease. The evidence is incon
sistent with the answer of Mrs. Summers, 
who says the lease was voluntarily surren
dered, and that the means by which the 
covenant was obtained were used after the 
surrender of the lease; although the sur
render and covenant bear date on the same 
day. and it is proved were executed at the 
same time. It is not pretended that any 
other means were then used than the co
temporaneous execution of both instru
ments; and it appears that none other were, 
from the evidence of the attesting witness. 
This objection therefore is unsustained. 

I have noticed all the reasons assigned 
for not enforcing the specific execu-

426 tiOD of the covenant; and ·consider
ing them insufficient, I think the 

appellee is entitled to have that mode of 
relief. 

Before closing this opinion it is necessary 
to notice an objection taken to the decree 
for want of parties. It was contended that 
the persons entitled in remainder to the 
slaves in controversy on the death or mar
riage of the appellant Mrs. Summers, are 
proper parties to this suit. I do not think 
50. The estate in remainder is not in con
troversy in this suit, and cannot be affected 
by the result of it. The rights of the re
maindermen will be the same. whether the 
particular estate be held by the appellants 
or the appellee, and are amply protected by 
law in either case. A court of equity will 
interpose for their protection whenever 
they are endangered by the act of the par
ticular tenant, in attempting or threaten
ing to remove the subject out of the state 
or otherwise. But, consistently with those 
rights, the J?Brticular tenant has the same 
right of enJoyment of his estate that any 
other haa, including the right of alienation. 
Otherwise, it would always be necessary 
for remaindermen to join the particular 
tenant in an act of alienation of his estate. 

I think the decree ought to be affirmed. 
ALLEN, P.. and DANIEL and LEE, 

Js., concu~ in the opinion of Moncure,:J. 
SAMUELS, :J., dissented. 

Decree affirmed. 

427 *Wickham and Goshorn v. Lewis 
Martin" Co. 

.July Term, IB1511. LewI8bur&'. 

•. Deeds .. A..Ia'~-To SecIlre Credltar_TrutM 
• Puc~ .... V ..... -An Insolvent merchaDt 
parchases l'oodB notlntendlnl' to pay for them. and 
after &"etUnl' po88eBIIlon of them he conveys them 
and all bls other estate In trust for the payment of 

..,.... of ..u.tp~-To Secare Credlton-Tratea 
s Pal II nr for VaI .. -For the proposition that, a 
trustee In a deed of tru8t 18 a purchaser for value, 
the prlndpal case Is cited and approved In the 
fo1lowill&' cases: Gordon v. Rlxey. '78 Va. 888: W1111am8 

his debts. the tru8tee havlnl' no notice of the 
fraUd. The trustee Is a purchaser for value with
out notice. 

a • .s.--s...e--c:oaOIct of La .... _c:- at Bar.t-Iu 
lIuch a case the I'I"IUltor and tru8iee live In Vlr
&'Inla. the l'ood8 were sold In Baltimore. and 
were sent by the purchaser to Ohio apparently 
for the purpose of concealinl' them; and the 
seller of the &'0048 there I'eta POSSession of them 
after the trustee had taken POBReBBlon; and trnstee 
8ue8 the seller In Vlr&'lnla for the &'OOd8. The 
deed 18 to be con8trued accordllll' to the law of 
Vlr&'lnla. 

,. s.m. s... c:- at Bar.;-T1Ie deed after con. 
vennl' the debtor'8 property, descrlblnl' It by Its 
location. which doea not1.nc1ude the &'ooda In COIl
troversy, and after 8tatlnl' the tru8ta upon which 
It 18 conveyed; In the conclu810n of the dee dB Say8, 
"And It 18 further expreqly understood, that If 
throlll'h accident or foreetfulneB8or Inadvertence 
the said M G (the lITantor) may have omitted to 
mention any claim or property that the same shall 
be understood as belnl' conveyed hereby to the 
said trustees, to alllntentB and purposes as fully 
as If 8pecUIcally mentioned." The &'ood8 1.n Ohio 
passed by the deed. 

v. Lord. 711 Va. 4CN; cammack v. Soran, 10 GratL .. 
and 110"; Old Dominion Steam8hlp Co. v. Burck. 
hardt, 11 Gratt. 880, and IIOt.; Antoni v. Wr1&'ht, 81 
Gratt.871; ElI:chanll"e Bk. v. KnOx. 111 Gratt. 747, a.ad 
Il0l.; Evans v. Greenhow, lliGratt. lli'7; Fidelity, etc .• 
Co. v. Shenandoah Val. R. R. Co., 8lI W. Va .• , liS. 
E. Rep. 1.; Welnberl' v. Rempe, 111 W. Va. 11\18: 
Duncan v. CU8tard. h W. Va. 717; Lamb v. Pannell. 
18 W. Va. 887: Farmers' Bk. v. Willis. 7 W. VL 47: 
W. K. &: K. Co. v. Peytona. etc., Co., 8 W. VL 441; 
Klmmln8 v. W1l801l. 8 W. Va. 1liiI, and cases cited; I 
Va. Law ReI'. 7111; Burst v. Leckie, I17·Va.15IIO, IN S. E. 
Rep. 481, and case8 cited; Lewl8 v. Glenn, 84 Va. .. 
e s. E. Rep. aee. and cases cited; Lolli' v. Meriden, 
etc .• Co., IN Va._ In S. E. Rep. 4l1li: Oberdorfer v. 
Meyer, 88 Va. 887. 11 S. E. Rep. 7118; Chapman v. Chap. 
man." Va. 400. 21 S. E. Rep. 811: Peters v. Baln. 181 
U. S. Il'1O, 10 Sup. CL Rep. .. 

See, on the 8ubJect of 888lnmentB for beneftt of 
creditors, Paul v. Daul'h, BIi Va. 111!6, II S. E. Rep. II1II: 
Siter v. McClanacban, WGratL 180; Tate v. Llnat, I 
Le1&'h IN; Lewl8 v. Caperton. 8 Gratt. 148; Phippen 
v. Durham, 8 Gratt. 4Ii'7; Skipwith v. CUnnllll'ham, 8 
Lell'h 1'11; McCullolll'h v. Sommerville, 8 Le1&'h 4111; 
JoneB v. Chrl8t1an. 88 Va. 1017. 11 S. E. Rep. 1184. See 
Gordon v. Cannon. 18 GratL 887, and Il0l •• 

t5ame-Sule-C:oafllct of La"""-For the proposl. 
tlon that, a transfer of movable property. &'OOd by 
the laW8 of the owner's domicil. Is valid wherever 
else the property may be located, and shOUld prevail. 
the principal case 18 cited and approved In Bockover 
v. Life Ass'n, '17 Va. 110. See. In accord, Kirkland v. 
Brune, 11 Gratt. 11111. and IIOtl! • 

~ •. -In Lewis v. Glenn. 84 Va. .. liS. E . 
Rep. 8811, It 18 8a1d: "The lanl'u&l'e employed In the 
deed Is apt and 8uMcient to P888 everythlnl' the 
company owned, and clearly embraced the uncalled 
and unpaid 8ubscrlptlons In the hand8 of Ita 8tock. 
holders. See Maitland v. Newton, 8 Lell'h 714, cltlnl' 
Comel'Y v. V888e, 1 Peters 1118: Mundy v. Vawter, 
8 Gratt. 1118; GriMn v. Kacauley, 7 GratL 4'17: 
Wic.tAam tI. Lftri. JlarUA c! Co., 18 Gratt. fn: KIlner v. 
Meta, 18 Peters 111." See also. the principal case 
cited In Chapman v. Railroad Co .• 211 W. Va. 881. 

V R. 13 Gratt-l~ 1'7'7 
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•. Pnad of Parcbuer-Qaere.-Qll&BB: What fraud 
In the purcbaser of goods will authorize the seller 
to reclaim them whilst In the po88esslon of the 
purchaser. 

110 CaM Su ..... ltted to Coart--Pona of Bill ofBxceptloD. 
-Qaen.I-Qll&BB: What should be the form ofa 
bill of excepUous to the refusal of the court to 
lirant a new trial, where the whole case has been 
submitted to the court. 

This was an action of trover in the Cir
cuit court of Ohio county by Wickham and 
Goshorn against Lewis Martin & Co. The 
parties agreed, and entered of record, to 
waive a trial of the issue in the cause by a 
jury, and to submit the same to the court, 
who was to determine all matters of law 
and fact, and to give judgment accord
ingly. 

Upon the trial, beside the documen-
428 tary evidence, *there was a large 

mass of parol evidence submitted in 
the form of depositions on the part both of 
the plaintiffs and the defendants, but no 
witnesses were examined before the court. 
The plaintiffs claimed under a deed bearing 
date the 19th of November 1851, executed 
by Marx Graff, late a merchant in Wheel
ing, by which, reciting that he is largely 
indebted to various firms and individuals, 
and is desirous to provide a fund for the 
payment of his said lia"ilities, and for this 
purpose to devote all'the property of every 
kind he possesses or is entitled to possess 
to the creation of such fund, he conveys to 
William S. Wickham and William S. Gos
hom all the :stock of dry goods, fixtures 
and store fumiture now in and about his 
store on the east side of Main street in the 
ci ty of Wheeling j also all the bonds, notes, 
accounts, books of account, evidences of 
debt, and choses in action of every descrip
tion, due or coming due to the said Marx 
Graff from any and all persons or corpora
tions whatsoever j also all the household 

goods and furniture in and about his dwell
ing-house, and the unexpired lease of his 
store and d~elling-house: Upon trust to 
take immediate possession, and sell the 
goods either at public or private sale, for 
cash or on credit, as they shall deem it expe· 
d~ent and proper. To collect the debts and 
also to ,compromise or compound disputedor 
doubtful claims. That the said Graff wi's 
to be allOWed to occupy the dwelling-house 
and use the household and kitchen furniture 
until the 1st of the next April, when he was 
to surrender it to the trustees, and they 
were to sell it for cash or on credit, as they 
should think best. That out of the proceeds 
of sale, after paying the expenses of exe· 
cuting the trust, including a commission of 
se.ven per cent. to themselves, the trustees 
should disburse the residue in the payment 
pro rata of all the just debts due or coming 
due from the said Graff to any creditor who 

should within six months from the 
429 date of the ·deed assent to the terms 

thereof, by subscribing a release of 
all further claim against Graff or his repre
sentatives on account of said debt. 

In the conclusion of the deed followed the 
following provision: "' And it is further ex
pressly understood, that if through accident 
or forgetfulnesa or inadvertence, the said 
Marx Graff may have omitted to mention 
any claim or property, that the same shall 
be understood as being conveyed hereby to 
the said trustees, to all intents and purposes 
as fully as if specifically mentioned." 

This deed was admi tted to record on 
the day of its date, in the clerk's office of 
the County court of Ohio county, upon the 
acknowledgment of the grantor. 

The subject in controversy in this cause 
was seven boxes of goods, which had been 
sold in August 1851 by the defendants, who 
were merchants in Baltimore, to Graff, and 
forwarded to him to Wheeling. It was 

SCUe Sa ..... ltted to Coart-P_ofBIUof BxceptI .... appellant as a demurrant to the evidence. to sustain 
-In Nutter v. Sydenstrlaer, 11 W. Va. M1. It is the ,udgment of the court below; and unless the 
said: "In this case. the law and the facts were both ,udgment is plainly erroneous. It will amrm It: 
Bubmltted to the court. There was a 'udgment for Claflin v. Steenbock, 18 Gratt. Mill: Wright v. Rambo. 
the plalnUff and the defendaut moved for a new 1111 Gratt. 11iI!; NewHn v. Beard. 8 W. Va. 110." 
trial. wblch was overruled. The evidence Is cerU·· The principal case is also cited In Ramsburll" T. 

Iled to this court. There has been much doubt aud Erb, 18 W. Va. 788; MItchell v. Barrat&. -1'1 Gratt. 463. 
controversy upon the powers and duties of and IIOt.; Baltimore, etc .• R. R. CO. v. Faulkner. 4 W. 
the ;lppellate court In such cases: Pryor v. Va. 188; Grime v. McCoY,8 W. Va. 21& And in Joslyn 
Kuhn. III Gratt. 811i; Wic.tAam 11. Ltnoi. MarCIA cf v. State Bk. of Hartford. 88 Va .•• 10 S. E. Rep. 166. 
CO .. J8 Gratt. 427. fH: ReP. Rev. 8UI. But, IlnallY. In It Is said: "Properly spealdng the appeal Is alwaY' 
Mitchell v. Baratta. 1'1 Gratt. 44Ii. the court setUed from the judll"lDent of the court and not from the 
tbe practice, and anuounced the law as follows: verdict of the ,ury. Wickham &: Goshorn v. Lewis 

"1st. That In such cases the evidence. and not the Martin &: Co., 18 Gratt. 448. In each case there must 
facts proved. should be certilled. be a bill of exceptions polnUng out the allell'ed error. 

":ad. That the case sbould uot be reversed by the and a certillcate of evidence showlnll' what testl· 
appellate court. unless It Is plainly erroneous. mony was before the court or 'ury. Paul v. Paul. I 
particularly If the evidencl:, or a part of It. be oral, H. &: M. 1iIIIi; Lee v. Boak. 11 Gratt. III!!; Bart. Chy.851 
especiallY If I t be confllctlnll'. " .~ ... 

"3d. That the whole case, belnll' before the appel- As to whether the evidence or the facta proved 
late court, It would not remand the case for a new should be set ont In the b1ll of exceptions, where a 
trial. but enter Ilnal 'udgment upon the law and the 'ury has been waived aud the cause heard by the 
evidence. Harrison v. Farmers' Bank. 6 W. Va. 1. court, see a review of the Vlrll1nla decisions in 

"Under these decisions. this court will not consider Western Union. etc .. Co .• v. Powell, 04 Va. ll'l5. 96 S. 
ob'ections to the admlsslblllty of evidence; but It E. Rep. 8S8. where the principal case Is cited. See 
will simply Inquire whether or not there Is sumcient also, monoll'raphlc IIOU on "Bills of Exception" 
competent evidence In the record, treating the appended to Stoneman v. Com .•• Gratt. 887. 
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proved by both parties that these boxes of 
goods, with others, were sent by Graff to a 
commission merchant in Steubenville in 
tbe state of Ohio; who gave a receipt for 
them, and that they remained in his pos
session until the execution of the deed to 
Wickham and Goshorn. That on the next 
day Wickham WE-nt to Steubenville, and 
producing and delivering to tbe commiasion 
merchant his receipt, he had obtained pos
session of the goods, and they were in the 
act of being transported to the boat which 
was to carry tbem to Wheeling, wben the 
sheriff of tbe county in wbich Steubenville 
is located, took poBSeasion by virtue of an 
attachment whicb iaaued at tbe suit of tbe 
defendants, and the goods were returned to 
the possession of the commission merchant, 
who, upon being indemnified by tbe de
fendauts, delivered to them the seven boxes 
of goods wbich they had sold to Graff. 

Tbese goods the defendants took back 
430 to Baltimore, where they were *sold, 

after having been opened, examined 
aDd valued by merchants called in for the 
purpose; and the valuation amounted to 
three thousand two hundred and ninety
four dollars and twenty-two cents. The 
other facta in the cause which are of any 
importance will be found stated in the 
opinion of Judge Daniel; except the fact 
that all but two of the creditors of Graff eJ:
ecuted the release required by tbe deed. 

The court below rendered a ~udgment for 
the defendants; and the plaintiffs excepted ; 
but instead of stating the facts proved on 
tbe trial, the bill of exceptions gave all the 
evidence introduced by both parties. From 
this judgment the plaintHfs applied to this 
court for a supersedeas, which was allowed. 

Rassell and Fry, for the appellants. 
SAMUELS, J. I am of opinion that it 

i. not neceaaary for the decision of this 
cue, to determine what manner of fraud 
pncticed by a vendee in obtaining goods 
011 credit, will justify the vendor in retain
ing the goods and annulling tbe sale 
thereof. Whether a purchase bv an insol
vent vendee without intention to pay will 
justify reclamation by tbe vendor, or 
whether the vendor must have industriously 
used artifice and stratagem in the purchase 
to warrant such reclamation, are questions 
wbich become immaterial in this case from 
the fact that the goods were subsequently 
IOld by the vendee Graff to Wickham and 
Goshorn, purchasera for value without no
tice. If therefore, whether Graff had been 
guilty of no fraud in buying the goods, or 
had bought them, knowing his own insol
vency, and without the purpose of paying 
for them, or had industriously used devices 
to deceive the sellers, still Wickham and 

Goshorn, subsequent purchasera for 
431 *va1ue without notice, have a title 

better than that of Martin Lewis & 
Co. the original sellers. See Williams v. 
Given, 6 Gratt. 268. 

I am further of opinion that the case of 
Pryor v. Kuhn, 12 Gratt. 615, was correctly 
decided, and should be ,ollowed in all cases 

in which it applies. That the rule of Ben
nett v. Hardaway, 6 Munf. 125, as modified 
by Ewing v. Ewing, 2 Leigh 337, Green v. 
Ashby, 6 Leigh 135, Rohr v. Davis,9 Leigh 
30, and Pasley v. English, 5 Gratt. 141, 
should give the rule in cases wherein the 
courts perform the functions of a jury, as 
well as in those wherein juries are impan
elled. Ascertaining the facts of this case 
by the rule prescribed by these cases, I am 
of opinion that the deed of trust given in 
evidence by the plaintiffs, the making of 
which is not questioned, and the proof 
offered by the defendants admitting it to 
be all true, fully establish the plaintiffs' 
right to recover. I therefore concur in the 
judgment to be rendered. 

LEE, J. I concur in these results of the 
opinion delivered by Judge Daniel and in 
mucb of the realKJning by which he is 
brought to his conclusions. I do not think 
it neceaaary however in this case to review 
the decisiol;! of this court in the case of 
Pryor v. Kuhn, 12 Gratt. 615, or to deter
mine what must be the frame of tbe excep
tion or certificate which shall enable this 
court to review the action of a Circuit court 
in a case in wbich the parties have waived 
a jury and submitted the whole matter of 
law and fact to the judgment of the court. 
For if in such a case the same rule be 
adopted which has obtained in cases where 
there is a general verdict and a motion for 
a new trial upon the ground that the ver
dict is contrary to the evidence. and the 
exception or certificate in general, be,re
quired to set out the facts and not the evi-

dence' merely. the same modification 
432 should be also *adopted which has 

prevailed in the latter case; and if in 
a given case the evidence only and not the 
facts has been certified, let if this court 
looking to the documenta'i'y evidence and 
the parol evidence of the party prevailing 
only, rejecting that of the party excepting, 
can see enough to enable it to say that the 
judgment of the court below is erroneous 
and to render judgment for the party except
ing, I think it is its duty to reverse the 
judgment and to render judgment for the 
plaintiff in error. And as I think that in 
this case rejecting all the parol evidence 
offered by the plaintiffs and taking the doc
umentary e"idencE- and the parol evidence 
of the defendants alone, the proof is abun-' 
dant to show the plaintiff's right to recover 
and alao what should be the amount of 
their recovery. I·consider it unnecessary to 
consider the frame of the bill of exceptions 
because in any view the reversal of the 
judgment and final judgment for the plain
tiffs in error are inevitable. 

There is another question discussed by 
Judge Daniel which I think not necessary 
to be decided in this case. It is as to th'e 
nature and character of the circumstances 
attending a sale and purchase of goods 
which shall so vitiate the same as to enable 
the vendor to avoid the transaction on the 
ground of fraud in the vendee and reclaim 
the property. For although there may have 
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been auch fraud in the conduct and repre
sentationa of the vendee inducing the vendor 
to part with the goods aa will enable the 
latter to avoid the transaction and reclaim 
the property from. the vendee. yet if the 
goods have gone into hia po8&e88ion as upon 
a sale in the regular course of business, and 
ha\'e since come to the hands of a purchaser 
from the vendee without notice of the 
fraud, such purchaser will not be affected 
by the vice in the former sale; and as in 
this case the plaintiffs representing the 

creditors provided for by the deed of 
433 the 19th of November 1851 ·under the 

terms and conditions of that deed, are 
to be regarded as purchasers of the goods 
for value and no notice to them or to the 
creditors of any fraud in the purchase of 
the goods by Graff is proved or alleged, they 
cannot be affected by the alleged vice in 
the trans,"ction between Graff and the de
fendanta. Upon this question therefore I 
decline to expreaa any opinion. 

DANIEL, J. In this case the parties, 
after making up the issue, availed them
selves of the provisions of the 9th section 
of chapter 162 of the Code, and by consent 
entered of record, "agreed to waive a trial 
of the issue by a jury, and to submit the 
same to the court, who was to determine 
upon all mattera of law and fact, and to 
give jUdJment accordingly." And the 
court 4avlDg found the issue for the de
fenda:itts and' given judgment accordingly, 
the plaintiffs excepted to the judgment, and 
moved the court to set aside the judgment 
and enter the same for the plaintiffs, or to 
award them a new trial on the 'ground that 
this judgment was contrary to the law and 
the evidence. But the court adhering to 
its judgment, and refusing to grant a new 
trial, the plaintiffs again excepted, and 
prayed the court to certify all the evidence; 
which the court accordingly did. 

In this state of things the question has 
been raised here as to what ought to be the 
character of the certificate to be made by 
the court when the trial has been had, and 
the judgment rendered, under the provi
sions of the section just mentioned, viz: 
Whether it ought to be a certificate of the 
evidence or of the facts. 

In the view I have taken of the case, the 
decision of this question is not essential in 
enquiring whether the circuit court was 
correct in its judgment. For if we wholly 
disregard all the evidence adduced by the 
plaintiffs except the deed, and give full 
credit and weight to all the evidence ad-

duced by the defendanta, certain 
434 ·propositions of law are presented by 

the case so made, the decision of 
which will show either the error or correct
ness of the judgment. In oUier words, all 
the elements material to determine the 
q'lestion of the right of the plaintiffs to 
recover, appear as futly from an inspection 
of their documentary evidence, the deed and 
the parol evidence of the defendants, as they 
do on looking also into the parol evidence 
of the plaintiffs. If the plaintiffs are en
titled to recover at all, they must, in the 

view I have taken of .the case, recover by 
force of the deed of trust, or of the trans
action with Myerson, proved by himself on 
his examination as a witness by the de
fendants, and posaession of the goods in 
contro\"ersy, acquired under the circum
stances detailed in depositions taken by 
the defendants. No fact is deducible from 
the parol testimony of the plaintiffs, (which 
is not also found in that of the defendants,) 
furnishing any additional support to the 
grounds of their claim above indicated. 

In opposition to these grounds, the de
fendants say that Graff the grantor in the 
deed acquired the goods by a purchase from 
them, which was made under such circum
stances of fraud, on his part, as gave them 
a right, on the discovery of the fraud, to 
cancel the sale, assert their original owner
ship, and reclaim the goods. And they 
also assail the title of the plaintiffs as de
fective, for reasons which will be hereafter 
noticed. 

It is proved thatthe goods were purchased 
of the defendants; and it becomes necessary 
at the very threshold of the case to enquire 
whether Graff by virtue of said purchase 
acquired a title to the gooda which he could 
pa88 to third persons. 

That fraud, practiced by the vendee in 
the procurement of the sale, may 80 far 
vitiate it as to confer on the vendor a right, 
on the discovery of the fraud, before the 

rights of innocent third parties have 
435 . intervened, ·to avoid the sale and 

demand restitution of the property, is 
a proposition well established by decisions 
in England and in this country. 2 Rob. 
Pro 499, and cases there cited. There is, 
however, much conflict of authority as to 
the nature of the circumstances, the char
acter of the elements, essential to the con
stitution of such fraud. Where the fraud 
to be enquired into is of the character 
alleged in this case, numerous decisions 
may be found, in which it has been held 
that the inso1vency of the vendee, at the 
time of the sale, known to himself and not 
disclosed to the vendor, accompanied by a 
design on the vendee's part not to pay for 
the property, is sufficient to constitute the 
fraud, whilst in some of the more recent 
cases it hu been held that conscipus in
solvency, though not disclosed, and an in
tention not to pay, on the part of the buyer. 
at the time of the contract, are not of 
themselves sufficient to vacate a sale, on 
the score of fraud: But that in order to 
justify the rescission of the sale, it is 
essential to be shown that the diahonest 
purpose of the buyer was consummated by 
some artifice, contrivance or false repre
sentations, intended and calculated to de
ceive. I do not deem it necessary to decide 
in which of these two lines of conflicting 
authorities the best exposition of the law 
is to be found, inasmuch as the applicatiOn 
to this evidence, of the rules most favora
ble to the rights of the vendee, will, I think, 
result in showing that the sale was procured 
by fraud. The embarrassed pecuniary con
dition of Graff; his practice before and 
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after and about the time of the sale, of 
purchasing goods in the northern cities on 
credit for the Wheeling market, and after 
they reached Wheeling, having the goods 
immediately sent to Pittsburg and Steuben
ville, and probably other places, to be sold 
at auction for cash-first effacing his own 
name from the boxes in which they were 
contained, and marking in the place 

thereof the name of an irresponsible 
436 ·person; his purchasing from other 

merchants, about the time of his pur
chase from the defendants, large quantities 
of goods, constituting in the aggregate an 
amount of stock wholly disproportioned to 
the ordinary and legitimate demands of the 
busineu in which he was engaged; his 
getting the same kinds of goods from differ
ent merchants, (or as, in the language of 
one of the witnesses, the duplicating of his 
goods,) without any apparent motive con
nected with the style. quality or price of 
the goods, are circumstances which, taken 
iu connection with the representations made 
by him to one of the defendants at the time 
of the sale. in respect to the flourishing 
state and prospects of his business, and 
the proof of his real pecuniary condition at 
the time and shortly after, would have well 
warranted a jury in finding that the de
fendants were defrauded in the sale. And 
if they had pursued the goods and reclaimed 
them (as it seems some other merchant 
from whom he bought goods about the same 
time, did) before there was any intervention 
of the rights of third persons, I know of no 
legal impediment that could have been 
placed in the way of their obtaining res
titution. It is, however, well settled in 
England, that fraud in a sale does not ab
IOlutely avoid t!:le contract, but only renders 
it voidable at the option of the party de
frauded; that tnough t"e fraud gives a 
right to rescind, the property, in the sub
ject matter, passes in the first instance to 
the vendee. And that an innocent pur
chaser from the vendee may acquire an in
disputable title to the property. Stevenson 
1'. Newnham, 16 Eng. L. & Eq. R. 408. 
And such was the decision of this court in 
the case of Williams V. Given, 6 Gratt. 268. 

There is some contrariety in the decisions 
of other states as to whether a deed of 
trust, by the vendee, for the security of 
pre-existing debts simply, places the as-

signees in any better position to dis-
437 pute the ·claim of the cheated vendor 

than the fraudulent vendee had, at 
the date of such assignment. In most of 
the calles, however, I think it will be found 
that the question turned on the further 
question, whether the trustees or creditors 
ought to be treated as purchasers for value; 
and that when the latter question has been 
decided in favor of the assignees, they 
have been generally protected against the 
claim of the original vendor. 

• And I think it has been the constant 
course of the courts in this state to regard 
the creditors in a deed of trust, made by 
their debtor, bona fide for their indemnity, 
ill the light of purchasers for valne. 

The judgment which has been obtained 
by the defendants cannot be vindicated, 
therefore, unleu it can be shown that the 
conveyance under which the plaintiffs claim 
labors under some defect or vice which 
prevents its operating, or destroys its 
validity, as a deed of trust. And in antic
ipation of such a difficulty in the way of 
their success, the defendants have contended 
here that the goods in controversy are not 
embraced in the deed, and that they are 
not brought within its operation by force 
of the transaction between the plaintiffs 
and Myerson. They also auail the deed 
because of certain provisions which it con
tains, which, they say, if not by the laws 
of Virginia, at least by the laws of Ohio, 
in which state the goods were at the date 
of the conveyance, render it fraudulent and 
void, and therefore inoperative against 
their claim. I shall proceed to examine 
each of these positions in the order in which 
they have been mentioned. 

It is conceded that the goods in contro
versy do not pass by the first clause of the 
deed, which conveys only certain property, 
rights and interests therein, specifically 
mentioned and described. But in the 
clause next to the last it is provided, that 
"if through accident, or forgetfulneu, or in
advertence," the said Marx Graff may 

have omitted to mention any claim 
438 ·or property, the same shall be under-

stood as being conveyed to the trus
tees, as fully as if specifically mentioned. 
It is perhaps difficult to believe that so 
large and valuable a portion of his property 
as these goods constituted, (supposing them 
his,) could have been omitted by Graff, 
through "accident, forgetfulness or inad
vertence;" and it is thence argued that 
they should not be held to be embn.ced in 
and conveyed by the deed. Such a con
struction would, however, it seems to me, 
be plainly at war with the leading intent of 
the parties and the obvious scheme of the 
deed, to be derived from an inspection of 
the instrument taken as a whole. For in 
the commencement of the deed the fran tor. 
after reciting his indebtedness to ' various 
firms and individuals, expressly states his 
desire, by the execution of the deed," to 
provide a fund for the payment of his said 
liabilities, and for this purpose to devote 
all the property of every kind, which he 
possesses, or is entitled to possess, to the 
creation of such fund. He then proceeds 
to convey all his stock of goods in Wheel
ing, all his household and kitchen furni
ture, all his bonds, notes, accounts and 
evidences of debt, and also an unexpired 
lease of his dwelling and store-house. And 
then, after setting out the trusts upon 
which the property is conveyed, he makes 
provision, in the manner already men
tioned, for any of his property which may 
have been omitted . 

It is I think manifest, from an examina
tion of the whole instrument, that the 
scheme proposed was a dedication by the 
grantor of his entire property of every de
scription to the payment of his debts, on 
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the condition that his creditors should re- and to take such sum of money for the same 
lease him from any balance that might or receive any other thing in lieu or ex
remain due to them after receiving- respec- change therefor as they might deem for the 
tively their pro rata shares of the proceeds interest of all concerned. And as by the 
of his estate. arrangement by the trustees with Myerson, 

Expressions in the deed of an equivocal the latter, on the terms of getting back his 
character should receive such a con- note, surrendered, or (to use his own lan-

439 struction as will support ·rather than guage) disclaimed all right or claim to the 
one which might defeat the scheme. goods, and delivered to the trustees the 

And under such a rule of interpretation ware-house receipt which he had obtained 
there is, I think, no serious difficulty in for the same, the goods were, it seems to 
holding that the words in question were me, as fully covered by the deed as if there 
designed not to control or limit the opera- had never been any arrangement between 
tion of the other words in the clause, but Graff and Myerson respecting them, and 
simply to indicate some of the cases through they had been specifically mentioned in 
which the grantor may have failed to men- the first clause of the deed. 
tion, specifically, property that might No question under the recording acts, or 
thereafter be found to have belonged to as to notice whether actual or constructive. 
him at the date of the deed; and that the by the defendants of the dghts of the 
true meaning and effect of the whole clause plaintiffs, arise in the case, inasmuch as it 
was so to extend the deed as to make it em- 1S shown that the plaintiffs had obtained 
brace all of the grantor's property, whether the actual possession of a part of the goods, 
specifically mentioned or not, and thus to and the virtual possession of the whole. 
carry out fully the purpose declared in the before the occurrence of any active inter
recital. The determination therefore of ference with their rights by the defendants i 
the question whether these goods are con- it being proved by Doyle, on his examina
veyed by the deed, must properly be the tion by the defendants, that Wickham had 
result of the simple enquiry, whether at delivered up to him the ware-house 
the date of the deed the grantor had any 441 receipt, (which embraced *also twenty 
property in or right to them, which he could other boxes of goods.) had commenced 
convey, uninfiuenced by any speculation as hauling the goods to the river to be trans
to how or why, or whether through "acci- ported to Wheeling; and had carried about 
dent, forgetfulness or inadvertence," or half of them to the wharf when he was 
otherwise, there was a failure to mention arrested in his proceedings, and the goods 
them in the first clause of the deed. were ordered back to the ware-house by the 

The purchase of the goods by Graff has sheriff. 
been already examined and commented on, The plaintiffs having thus shown a com
and there is no evidence tending to show plete and perfected title to the goods, it 
that he had divested himself of the property remains to be considered whether the deed 
therein, so acquired, at any time previous under which they claim is void because of 
to the date of the deed, unless he J!&rted the provisions in it objected to by the de
with them by force of the transaction of fendants. 
September 1851, between him and Myerson, It appears, from the report of the decision 
disclosed in the deposition of the latter, on of the Supreme court of Ohio in the case of 
his examination by the defendants. But Atkinson & Rollins v. Jordan Ellis, &c., 5 
if, as argued here. the legal effect of that Ohio R. 294, which was given in evidence 
transactio,," was so to devest Graff of title by the defendants on the trial, to have been 
to the goods, and to vest Myerson with it, decided by that court, that an assignment 
as that a conveyance of the goods thereafter of effects by an insolvent debtor to trustees 
to his creditors by Graff, would not pass for the benefit of preferred creditors, with 
them, I do not see how the claim of the a clause that those who do not within a 
plaintiffs is in any regard impaired thereby. time specified release the debtor on account 

For it is, I think, obvious that the of what may be received from the proceeds 
440 same rule of law which, in *the view of the assignment, is void as against other 

of the case taken by the defendants. creditors: And that the effects assigned may 
would give to the transaction the force of by proper process be subjected in the hands 
depriving Graff of the right thereafter to of the assignee. And it must be conceded 
assign or convey the goods, would at the that the provisions of the deed under con
same time give effect to the transfer and sideration would seem to fall fully within 
assig.1ment of the note, which was given the principles declared by the court in 
by Myerson on receiving the goods. Graff announcing their decision. It does not ap
acquired, by the colorable sale or arrange- pear from the report of the case, however. 
ment between him and Myerson, a title to where the creditors or debtors resided. 
the debt evidenced by the note, in all where the deed was made, or where the 
respects equal, in force and extent, to the property was at the date of the deed; but 
title vested in Myerson to the goods. The the fair inference is, that the controversy 
deed. as we have seen, assigns, with specific was between citizens of that state, in re
mention, all of the grantor's bonds, notes, spect to the operation of a deed made in 
&c. i and confers on the trustees not only that state, and purporting to convey ~p
the power to collect them by sui t or other- erty there si tuated; inasmuch as there J.S no 
wise, but also full authority to compromise reference in the opinion of the court to any 
and compound disputed or doubtful claims, I question of confiict of law which would 
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sho* that the forum, the domicil, the place 
of the contract, and the situs of the prop

erty, were not all the same. 
442 *The defendants also gave in evi-

dence an act of the general assembly 
of Ohio, passed in 1838, by the 3d section 
of which it is declared, that "all assign
mentS of property in trust to trustees in 
contemplation of insolvency, with the de
sign to prefer one or more creditors to the 
exclusion of others, shall be held to enure 
to the benefit of all the creditors in propor
tion to their respective demands; and such 
trusts shall be subject to the control of 
chancery as in other cases; and the court, 
if need be, may require security of the trus
tees for the faithful execution of the trusts, 
or remove them and appoint others, as jus
tice may require." It is to be observed 
that the act does not in terms avoid the as
signments therein mentioned, but only de
clares that they shall enure for the benefit 
of all the creditors. And the provision in 
respect to the control of the trustees, by 
requiring security of them, 8£c., would seem 
to favor the view of the plaintiffs' counsel. 
that the effect of the statute is not to in
validate the legal title of the trustees, but 
simply to provide for and insure an equi
table distribution of the fund. 

I do not deem it necessary, however, that 
we should construe this statute, or deter
mine the effect which it ought to have on 
the previous decision of the Supreme court 
of Ohio, already mentioned; inasmuch as 
I have been unable to perceive how such 
decisions or statutes of that state can be 
made to bear on the controversy. For it is 
well settled, as a general rule, that a 
transfer of movable property, good by the 
laws of the owner's domicil, is valid where
ever else the property may be situate. It 
ia true that this rule is liable to exceptions; 
ODe of which is, that where the transfer is 
opposed to the laws of the country where it 
is sought to be enforced, the courts of such 
country are not bound to give it effect 
against the conflicting rights of its own 
citizens. Black v. Zacharie 8£ Co., 3 How. 

U. S. R. 483, 514; Story on Conflict 
44J of Laws, • 383 to 390, inclusive; *1 

Rob. Pr. (1854) 156. In the cases of 
Burlock v. Taylor, 16 Pick. R. 335, and 
Ingraham v. Geyer, 13 Mass. R. 146, cited 
by the last mentioned author, may be found 
appropriate illustrations as well of the rule 
as of the exception. In the last mentioned 
case an assignment of his effects by a 
debtor in Pennsylvania in trust for such 
of his creditors as should within a specified 
time release all their demands against him, 
the surplus to be distributed pro rata among 
his other creditors, and the remainder, if 
any, to be paid over to the assignor, was 
holden to be void as against a creditor, a 
citizen of Massachusetts, who had acquired 
a lien after the assignment. The court 
said that such an assignment, if made 
'll'ithiu the state of Massachusetts by par
ties residing there, and with a view to be 
there executed, could not have been sup
ported, chiefly on the ground of its exclud-

ing such creditors as would not give a 
discharge of their debts i and that though 
such an assignment might be good in 
Pennsylvania, there was no comity which 
would require the court to give it validity 
against the rights of the citizens of Mas
sachusetts. But in the first mentioned 
case, an assignment in New York, which 
was valid by the laws of that state, was 
sustained against the subsequent attach
ment of a citizen of New York of property 
in Massachusetts belonging to the debtor, 
although such assignments were, under the 
laws of Massachusetts, invalid. If this 
suit, therefore, had been brought in Ohio, 
there is nothing to show that the courts 
in that state would have been justified in 
departing from the general rule. None of 
her ci tizens are parties to the con trovers}" , 
and no decision or law of Maryland, in 
which state the goods were bought, and ib 
which the defendants reside, has been given 
in evidence to show that bona fide pur
chasers from the vendee are not protected 
from the claim of the vendor to rescind the 

sale of the goods for fraud in its pro-
444 curement, or that parties *standing 

in the attitude of the plaintiffs, do 
not occupy the position of bona fide pur
chaser •. 

In such a state of things an Ohio court. 
having no motive to make an exception to 
the general rule, would have yielded to it, 
and would have adjudged the question as to 
the validi ty of the deed of trust by refer
ence to the laws of Virginia, where the 
deed was made. Let this be as it may, 
however, the plaintiffs, in the prosecution 
of their rights, have not found it necessary 
to invoke the aid of the courts of Ohio. 
They have instituted their suit in Virginia; 
and it would involve an entire departure 
from all rule on the subject, to hold that a 
court of Virginia, in passing on a deed of 
trust made in this state, upon trUllts to be 
performed here, the grantor and the trus
tees being all citizens of Virginia, is to be 
controlled, not by its own laws and deci
sions, but by the laws of another state, 
merely because the property in controversy 
was at the date of the deed in such other 
state, and because the trustees perfected 
their legal title to the property, by reducing 
it to their possession within the limits of 
said last mentioned state. And it is well 
settled in Virginia, that clauses, such as 
the one object.ed to, in deeds of trust con
veying all of the debtor's property for the 
security and satisfaction of his creditors, 
do not invalidate the deeds. Skipwith v. 
Cunningham, 8 Leigh 272; Phippen v. 
Durham, 8 Gratt. 457. 

The title of the plaintiffs is, therefore, 
as it seems to me, free from any vice or 
defect, and was complete when the tort com
plained of was committed by the defendants. 
And I think that the Circuit court erred 
in rendering a judgment for the defendants, 
and that said Judgment shOUld be reversed. 
The enquiry now arises as to the judgment 
to be rendered by this court. 

If the proceedings are to be regulated by 
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the rules prevailing in writs of error and 
supersedeas founded on exceptions taken to 

an erroneous refusal of the court 
445 *below to set aside a' general verdict 

on the ground of its being contrary 
to the law and the evidence, all we can do. 
after reversing the judgment, is to send 
the cause back for a new trial. If, on the 
other hand, we are to be governed by the 
rules prevailing in cases of appeals from 
erroneous judgments on the merits, rendered 
in cases of mills, wills, roads, and of mo
tions, where the courts below have acted as 
judges of both law and fact, it is our duty 
to render a judgment in behalf of the 
plaintiffs for such sum as they have shown 
themselves entitled to. The latter of the 
two views is that which was contemplated 
by the revisors, and by them presented to 
the legislature in their report. In their 
note to the section under which the pro
ceedings and judgment in question were 
had, they say, "This privilejre (in the 
first part of the section) is gIven in the 
case of a will offered for probat by the law 
at present; and in all cases of motion the 
whole case of law and fact may be and 
generally is determined by the court. 
There are many cases in which the parties 
would prefer, for the purpose of saving ex
pense and avoiding delay, that the court 
should decide the whole case. The right 
of exception to the judgment of the court 
will be preserved; it will merely be to the 
~udgment of the court, instead of being, 
when the trial is by jury, to the admissi
bility of evidence, or to instructions given 
or refused, or to the decision on a motion 
for a new trial. One great advantage 
when the parties waive the trial by jury, 
will be, that when the court above reverses 
the judgment of the court below, either for 
matter of law or fact, there will be no ne
cessity to send the case back for a new 
trial. OJ Rep. of Rev. 816. 

In the case of Pryor v. Kuhn, 12 Gratt. 
615, decided at the last session of the court 
in Lewisburg, the c;haracter of the certifi
cate to be made by the judges of the Circuit 

courts in cases of exceptions to their 
4.f6 judgments *under this section, was 

discussed and considered by the court; 
and I concurred in the opinion of the ma
jority of the court holding that the bills of 
exceptions in such cases should so far con
form to the practice regulating exceptions 
to the action of the courts below in over
ruling motions for new trials, as to contain 
a statement by the judge, not of the evi
dence, but of the facts proved on the trial. 
In that case, however, the evidence was 
conflicting and contradictory, and the ma
jorityof the court, as also the judge who 
dissented on the question of practice in 
respect to the certificate, all concurred in 
the opinion that under the application of 
either rule of practice the case could not 
be reversed. There was, therefore, nothing 
in the state of the case making it necessary 
to decide the question which arises in this 
as to the nature of the judgments to be 
rendered here in reversing judgments of the 

Circuit court obtaiped under this section; 
and this is therefore the first occasion on 
which the precise question has been dis
tinctly presented to the consideration of 
the court for its decision. • 

A single view of the difference between 
the two proceedings, where in the one case 
the judgment of the court follows as the 
legal consequence of the verdict of a jury, 
and where in the other it is the decision of 
the court on its own view, as well of the 
facts as the law, has sufficed to convince 
me that it is our duty to render a final 
judgment for the plaintiffs instead of re
manding the cause for further proceedings. 
There is, properly speaking, no such thing 
as an appeal from the verdict of a jury. 
Though the court which presides at the 
trial of a case before a jury, has a right. 
for certain causes, to set their verdict aside, 
it cannot give a decisive expression of its 
,-iews of the merits of the controversy, in 
the shape of a jUdgment, until there is a 
~erdict on which to found such jUdgment. 

However manifest may be the error of 
447 the jury, and *however satisfactory 

and complete the elements out of 
which to make' the verdict which in the 
opinion of the court ought to have been 
made by the jury, all the court can do is to 
set aside the verdict and award a new trial 
before another jury. And when an appeal 
is taken from an erroneous judgment of a 
court refusing to award a new trial, as the 
appellate court, after reversing, is to render 
the judgment which the inferior court ought 
to have rendered, it can, necessarily, give 
no further judgment than to award the new 
trial. But when the parties waive a trial 
by the jury, and agree that the court may 
act as judge both of the law and the fact. 
the court is vested with the power and 
charged with the duty of making a complete 
decision by its judgment. If upon appeal 
from such judgment the appellate court 
perceives error in it and reverses it. there 
is no necessity for, or propriety 'in, sending 
the cause back in order that the error may 
be corrected in the court below. To award 
a new trial before a jury is to render a 
judgment which the inferior court could not 
have rendered without violating the agree
ment of the parties that the matter should 
be determined by the court without the in
tervention of a jury. And to remand it 
that the court below may make up and pro
nounce a new judgment. such judgment as 
in the opinion of the appellate court it 
ought to have given before, is simply to 
require of the inferior court to do what the 
law makes it the duty of the appellate court 
to do itself. 

I have already expressed the opinion and 
endeavored to show that the plaintiffs have 
proved their case by their deed and the de
fendants' evidence. and that the case there
f9re would come within well recognized 
exceptions, even on the concession that in 
cases of this kind the general rule, appli
cable to bills of exceptions to jUdgments 
refusing new trials, requiring the facts 
to be certified, should prevail. It is 
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448 not, ·therefore, euential to the deci-
sion of the case that an opinion should 

be expressed as to the practice which should 
govern the Circuit courts in making their 
certificates. The question is, however, as 
I conceive, closely connected with the char
acter of the judgment to be rendered by 
the appellate court, a question which it has 
become neceuary for me, in the view I 
have taken of the case, to consider. And 
as the examination of the last mentioned 
question has resulted in satisfying me that 
the opinion, in respect to the first, which I 
entertained and united with the majority 
of tbe court in Pryor v. Kuhn, in express
ing, is erroneous, I deem it proper to avail 
myself of the occasion to declare the change 
of opinion. The reference to the comments 
of the revisors on the section of the Code 
under consideration, already cited, to which 
my attention was for the first time called 
on reading the opinion of the dissenting 

l'udge (Moncure) in the case just mentioned, 
wbich owing to the late period of the ses

sion at which the case was .decided, was 
not reduced to writing till after the close 
of the session,) and the more special en
quiry which I have been led by such refer
ence and the demands of the present case, 
to make as to the purpose and object con
templated in the enactment of said section, 
have convinced me that it was the design 
of the legislature to conform the course of 
the court below in such cases, as well in 
passing on the case as in furnishing to the 
defeated party the means of testing the 
correctness of its judgment in an appellate 
court, as also the action of the latter court 
in reviewing the judgment_ll-to the 
practice prevailing in cases of wills, mills, 
roads, and motions on the merits generally, 
and not to that which has been adopted in 
cases of motions to set aside verdicts and 
grant new trials. That the judgment of 
the appellate court when it reverses, is to 

be thus regulated, I have already at-
449 tempted to ·show, and there seems to 

be a want of consistency in holding 
that the proceedings in the previous stages 
are to be governed by a different practice. 
When the parties expreuly waive the trial 
by jury and agree that the court shall act 
upon and determine the case as judge both 
of the law and the fact, what grounds have 
we for supposing that the legislature, in 
providing the privilege, or the parties in 
accepting it, did not mean that their rights 
in the case should thenceforward be regu
lated and determined in all respects, by the 
rules governinJ in other cases where the 
court acts as Judge both of law and fact? 
What is there in the terms of the section 
to show the propriety of placing the de
feated party in the predicament of one 
wbose pretensions have been condemned by 
the verdict of a jury as well as the judg
ment of the court below, when there has 
Dot only been no verdict, but it has been 
expreuly dispensed with by the assent of 
his adversary, entered of record? 

Whilst the course of this court has been 
uiform in discountenancing the practice 

of the courts below in certifying the evi
dence instead of the facts on motions for 
new trial, it has been just as uniform in 
allowing such certificates in cases where 
the court below has rendered judgment on 
the law and the facts without a jury. 
In the vast number of appeals whicla have 
come up to this court from judgments in 
controversies respecting the probat of wills, 
the establishment of roads and mills, in 
motions on forthcoming bonds, and against 
sheriffs and their deputies and sureties, 
and in motions by corporations against de
linquent shareholders, and in many other 
classes of cases where the judgments have 
been rendered by the courts below on the 
whole case, I have seen none in which this 
court has refused to look into the bill of 
exceptions, simply because of its contain
ing a statement of the evidence. The 

difference of practice prevailing in the 
450 two classes of cases was ·well known 

to the legislature, and the inference 
seems to my mind a neceuary one, that in 
providing for dispensing with the jury 
and submitting the case to the judge. they 
would have said otherwise, if they did not 
mean to subject the proceedings to the rules 
governing in all other cases where the court 
is allowed or required to act as judge both 
of law and fact. This view, it seems to 
me, derives support from the consideration 
that the legislature were, at the very period 
of the enactment of the section under re
view, engaged in greatly extending the 
remedy by motion. Without adverting to 
other instances, it is sufficient to notice a 
striking illustration of the change of policy 
in this regard, apparent in the fifth section 
of chapter 167, in which it will be seen that 
any person entitled to recover money by 
action on any contract, .may, on motion 
before any court which would have juri.
diction in an action, obtain judgment after 
sixty days' notice, &:c. It is true that in 
the seventh section it is provided that on a 
motion where an iuue of fact is joined and 
either party desire it, or where in the opin
ion of the court it is proper, a jury shall 
be impanneled, &:c. . 

What is the character of the proceeding 
in the particulars we are considering, in 
cases arising under this law, where neither 
party shall call for a jury? Is a defeated 
party in such case to occupy the attitude of 
one seeking to set aside a verdict? Is he 
to ask the court to set aside its judgment 
and grant him a new trial? And if refused. 
is he bound to procure a certificate of the 
facts; or did the legislature mean that the 
proceedings should be of the same character 
with the proceedings that the practice of 
the courts has sanctioned in other motions 
on the law and facts? What warrant have 
we for saying to a party appealing from a 
judgment of the court below, rendered 
under this law, upon a bill of exceptions 
setting out the evidence, that we will not 

enquire into the alleged injustice, 
451 ·because he has not procured such a 

certificate of the facts as has been 
heretofore required only in cases of unsuc-
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ce8sful motions to set aside verdicts? The 
answer seems to my mind obvious. If the 
legislature had designed to except tbe pro
ceedings, in any particular, from tbe oper
ation of the well known practice prevailing 
in other cases of motions in which the 
\vhole"case is decided by the court, on the 
law and the evidence, tbey would bave used 
some express declaration to indicate such 
purpose. If in the case of a motion neitber 
party desires a jury, or if in an action the 
parties waive a jury and submit tbe wbole 
case to the court, in either case it would 
seem to me fair to infer, in the absence of 
all declaration by tbe legislature to the con
trary, tbat they intended the practice in 
motions on tbe merits to govern. And in 
sucb cases, if tbe defeated party excepts to 
the judgment and spreads out tbe evidence 
in bis bill of exceptions, he docs all that it 
is incumbent on him to do in order to pre
pare the case for the appellate court. Where 
the case turns on the credibility of wit
nesses, or, as it did in Pryor v. Kuhn, on 
the weight of conflicting and contradictory 
evidence, an appeal to tbe court can be of 
no avail to the defeated party. For in 
such case, acting on the rule announced in 
Dudleys v. Dudleys, 3 Leigh 436,445, and 
constantlyadbered to, this court ·will pre
sume tbat the inferior court that saw and 
heard tbe witnesses, has decided correctly. 
But in cases wbere the reversal of the action 
of tbe court below does not involve this 
court in the necessity of deciding on the 
credibility or weight of evidence impeached 
or contradicted in the inferior court, I 
should not feel warranted in refUsing relief 
011 the score that the defeated p::.rty brought 
up, in bis bill of exceptions, the evidence 
of the witnesses instead of a certificate of 
the facts. 

I still think th'at tbe decision in Pryor v. 
Kuhn was right;·but, in ex~essing 

452 the opinion that the practice in cases 
of tbis kind sbould be regulated by 

the rules governing bills of exceptions to 
judgments of the courts below. refusing to 
set aside the verdicts of juries, I think we 
mistook the intention of the legislature. I 
have deemed it my duty to take this the 
earliest occasion to state the change of 
opinion which my mind has undergone on 
the subject, and to set out some of the rea
sons that have induced that change. I 
forbear making any further statement of 
the arguments which might be advanced in 
support of my conclusions, as I should have 
to extend this opinion to an unreasonable 
length, and to present views which have 
been already clearly and fully stated in 
the opinion of .Judge Moncure, before men
tioned. 

The amount for which the judgment of 
this court ought to be given, remains to be 
briefly considered. It appears from the 
testimony that the goods in question were 
appraised in Baltimore on the 5th of De
cember 1851, by experienced merchants, at 
the sum of three thousand two hundred and 
ninety-four dollars and twenty-four cents. 
And tbe evidence clearly shows that the 

goods would have probably sold for more at 
Ste'lbenville. There is some conflict in the 
testimony of the defendants' witnesses as 
to the sum which sbould be added to the 
value of the goods in Baltimore in Decem
ber, in order to show their probable value 
in Steuben ville on the 20th of November 
previous, the date of the conversion. Some 
of the witnesses fixing such further sum at 
ten per cent. on the value aforesaid, ascer
tained in Baltimore; and others at a higher 
rate. I think that the former is that best 
established; say three hundred and twenty
nine doUars and forty-two cents. Tbe ag
gregate of these two sums, viz: three 
thousand six hundred and twenty-three dol
lars and sixty-four cents, to carry interest 
from the 20th day of November 1851, the 

date of the conversion, furnishes, I 
453 think, the true measure "of the recov

ery to wbich the plaintiffs should be 
adjudged entitled in this case. 

MONCURE, .J., concurred in tbe opinion 
of Daniel • .J_ 

ALLEN, P., concurred with .Judge Sam
uels in his opinion as to the questions pre
sented by this case, and in his views upon 
them; and therefore concurred in the judg
ment to be entered. 

.Judgment reversed, and judgment ren
dered for the plaintiffs for the value of the 
goods at the time of tbe conversion, with 
interest from that date. 

*Lewis Y. Arnold. 
July Term. 1856, Lewlsburlr. 

(Absent. LBB. J.) 
•• s.a.-W ..... Title Passu-Cue at Bar.-N is tbe 

le88ee of L of a salt propertY the rent of .... blcb ... 
reserved In salt. N In July sells to A all his saIl 
tIIen on hand. or wblch he sball make before tbe 
1st of the next January. except what may become 
due to L for rent. A sends bis boat early in 
December to N's wharf for a load of the salt and 
the salt is put on tbe boat: but after the boat III 
loaded and wbllst the boatman Is Ibdnlr bls oars to 
start, L comes to the place and forbids him to 
take the salt away, saylnlr be bas a landlord's 
warrant or would &"et one. to take the salt for rent. 
Soon afterwards tbedeputy sherllfcomeB also and 
forbids the boatman removlnlr the 1I&1t. sayln&" be 
had a landlord's warraut or notice, thou&"h be does 
not appear to have had such a warraut; when-· 
upou the boatman leaves the boat. and L take .. 
pOSBesalon of It and sendB It down the river. and 
It Is wrecked. In trover by A qalnBt L. Hm.o: 
•• .5ame-Stlme-Slllae.--The Halt haviD&" been deliv

ered by N to A's boatman and by him received 
and put Into his boat. It was A's Ball. 

a. SaIIIe-s...-Same.-Tbe boatman had no 
authority \.0 abandon the Balt to L. 

2. Action for Tort-Iatereat-Statate&.-Upon a judl"
ment In an action for a tort dependln&" .... ben the 
act. (".ode, ch, 177. 11'. p. 878. went Into operation. It 
Is proper to char&"e Interest from the date of tbe 
verdict.-

-See tbe opinion of JUDGB D.UIl.BL for the statute. 
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oJ. A.,.,.t -J ..... _t for More T.... Dec:I .... ttoa 
CIaI_--'ArrectJOD ot.-Upon appeal from a Jud&,
meat rendered for more than the amount of 
damues laid in the declaration, the appellate 
coart may correct and aftI.rm the judllment. 

This was an action in the Circuit court 
of Kanawha county instituted. in Apri11848, 
by ~nos S, Arnold agai nst John D. Lewi s. 
The declaration contained. five counts, four 
of which were in case, and the fifth in 
trover; and the damages were laid at $SOO. 
The defendant appeared and demurred. to the 
declaration and . each count thereof, and also 
pleaded "not guilty:" And the court sus
tained the demurrer to the second count, 

but overruled it as to the others. 
455 -The object of the suit was to re-

cover the value of a parcel of ~lt 
which the plaintiff claimed to have pur
chased of George Neville, and of which pos
session was taken by Lewis. On the trial 
the plaintiff introduced in evidence a lease 
from Lewis to Scott &: Neville, bearing 
date on the 24th of July 1844, by which he 
leased to them a salt property on the Kana
wha river, for six years from its date, 
reserving an annual rent of seven thousand 
five hundred bushels of salt, payable quar
terly. He also introduced. a deed bearing 
date the 17th of July 1846, by which Scott, 
with the assent of Lewis, assigned his in
terest in the lease to Neville, who under
took to pay the rent reserved to Lewis, and 
also to pay Scott two thousand barrels of 
salt in certain payments of five hundred. 
barrels each, and also to pay the debts of 
the partnership due in Virginia. He also 
introduced an agreement under seal, bear
ing date the 22d of July 1846, between Ne
ville and himself, by which Neville con
tracted to sell to him all the salt Neville 
then had on hand at his furnace, supposed. 
to be about eight hundred. barrels, and all 
the salt he should make at said furnace 
until the first day of the next January; ex
cept that after Neville has delivered the 
eight hundred barrels of salt to Arnold, be 
may in the next place deliver the five hun
dred barrels then due to Scott, ·after which 
he was to deliver to Arnold all the salt 
made at his furnace up to the first of Jan
uary 1847, (except 1I<hat may become due to 
I.ewis for rent,) the said salt to be of first 
quality, well packed in merchantable bar
rels, weighed, inspected according to law, 
and delivered at the salt yard of said Ne
ville. And Arnold was to pay twelve and 
a half cents per bushel for the salt, and 
settlements were to be made on the 1st of 
November and the 1st of January, when he 
was to give his notes at ninety days for 
the amount found due on these settle-

ments. 
456 -The plaintiff also introduced as a 

witness James Howery, a fiat boat 
steersman, who stated that early in De
cember 1846 he was employed by the plain
tiff to take plaintiff's fiat boat to Neville'S 
furnace, and there load it with salt and take 
it to market for the plaintiff. That in load
ing said boat for plaintiff he was engaged. 

three days, and finished it on the evening 
of the third day. That after he had fin
ished. loading the salt and was preparing 
his oars to start down the river with it, 
Lewis came to the landing and forbade him 
to take the salt away, saying he had a 
landlord's warrant, or would get one, to 
take the salt for rent. That soon after
wards Robert H. Early, a deputy sheriff for 
Kanawha county, came also to said landing 
and forbade him from removing said salt so 
loaded as aforesaid, stating that he had a 
landlord's warrant or notice, or something 
of that kind. That at this time as well as 
when Lewis was there, the witness was on 
said boat preparing his oars to start as 
aforesaid, and in consequence of what was 
said by the sheriff witness left the boat; 
and it was then taken possession of by 
some hands employed. by the defendant for 
the purpose, taken away, and accidentally 
sunk by them. Witness also stated. that 
Arnold had paid him for his services in 
loading the boat. The plaintiff also intro
duced evidence as to the value of salt at the 
time. 

When the plaintiff had introduced his evi
dence the defendant demurred to it: And 
the jury having found a verdict for the 
plaintiff for eight hundred and thirty-three 
dollars and forty-nine cents damages, sub
ject to the opinion cSf the court on the de
murrer to evidence, the court afterwards 
rendered. a judgment in his favor for that 
sum, with legal interest thereon from the 
10th day of November 1852, the date of the 
verdict. until paid. Whereupon Lewis ap
plied to this court for a supersedeas, which 

was allowed. 
457 -Fry, for the appellant. insisted: 

1st. That the whole of the salt made 
by Neville was not sold to Arnold; but that 
there was an express reserva tion of so 
much as was necessary to pay the rent re
served to Lewis. And that upon the claim 
by Lewis of the salt loaded. on Arnold's boat 
it had been abandoned by the latter; and 
had not been claimed for two years. That 
Arnold therefore could not recover for the 
salt as his property. 

2d. That the damages claimed. in the dec
laration being but eight hundred. dollars 
and the judgment having been rendered for 
eight hundred and thirty-three dollars and 
forty-nine cents, this was ea-or. 

3d. That it was error to render a judg
ment for interest. That the action having 
been brought and pending when the act 
authorizing a judgment for interest on a 
tort, that act did not apply to the case. 
That this was not a clerical error. Bent v. 
Patten, 1 Rand. 25, Campton v. Cline, 5 
Gratt. 137-70, show that it was error to 
give a judgment for interest on damages. 
He referred to Brough v. Shanks,5 Leigh 
598; Gibson v. Governor for, &:c., 11 Leigh 
600; Commonwealth v. Winstons, 5 Rand. 
546, 562. That this being a pending suit. 
it is excepted out of the act, Code. ch. 216, 
t 1, 2. p. SOO. by the operation of the act. 
ch. 16. I 18, p. 101; and should be excepted 
out of the act, ch. 177, I 14, p. 673. He 
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d to The Comm Hewitt, 
& Munf. 181; 1, 3 Call 

argo and espe~ nion of 
, J., and the cites; 

Couch v. Jeffries, " Burr. R. 2460. And he 
insisted that neither this or the error in 
rendering a judgment for more than the 
damages laid in the declaration, could be 
corrected under the act, Code, ch. 171, f 5, 
p. 681. That this act was in substance 
the same as the act of 1819, 1 Rev. Code, 
ch 128, f 108, 109, p. 512 513' and that the 

cases before c t these 
errors ·could n ed under 
the act of 181 case of 
rn v. Dundas, e point 
ot made, nor of the 
nt provisions i sidered. 

omas and B. H e appel-
lee, insisted: 

lat. That on a demurrer to evidence the 
proof was certainly sufficient to prove a de
livery of possession of the salt by Neville to 
Arnold; and that there was no intention 
to abandon the possession of, or the right to, 
the salt. The boatman supposing that the 

. had authority sion of 
nt off the boat mployer 
at was doing; e never 
ed to give up t h Lewis 

o claim of any 
That the act, C 14, p. 
rects that in a fter, in 

a verdict is r llowing 
interest, the sum thereby found shall bear 
interest, and the judgment shall be accord
ingly. And they referred to the case of 
Hepburn v. Dundas, supra 219. 

3d. That as to the excess of the judgment 
over the amount of the damages laid in the 
declaration, the judgment might be cor-

in that respect Code, 
1, i 5, 6, p. 681 

NIEL, J. The the salt 
troversy by Ne ents, to 
y, the person Arnold 
ive it, is clear by the 
ony of Hower of the 

salt was acquired, and its removal from the 
demised premises into the boat of Arnold, 
effected in an open and public manner; 
Howery, according to his statement, hav
ing been engaged three days in loading the 
boat with it. The inference is irresistible 
that it was delivered by Neville, in pur
suance of the written agreement between 

him and Arno of July 
1846. *This as thus 
completely exec the salt 
estion was co nothing 
ned to be done fect the 
er of full owne 
true that in th there is 

full recognition by Arnold of the relation 
of landlord and tenant SUbsisting between 
Lewis and Neville, and an express excep
tion out of the contract by the latter to 
deli ver Arnold all the salt he should make 
during the year, of so much as might 
become due to Lewis on account_of his rent. 

And i ch a transaction 
which een Lewis and 
had n Lewis and 
and th e latter had be 
regards the same with that of Howery, I 
am not prepared to say that there would not 
have been much show of force in the posi
tion taken by the counsel of Lewis here. 
In such a supposed state of things the in
ference would have been strong, that 
Arnold, whatever might be his strict legal 
rights in the controversy, had acquiesced 
in the s; and in such 
there en an apparen 
tice i m afterwards 
Lewis at might not h 
curred eeming acqui 
But I ound for hold 
Arnol bound by the 
of Howery. The agency of the latter was 
of the most special and limited character. 
He was the mere servant or hireling of Ar
nold, charged with the simple duty of 
receiving the salt, loading the boat with it 
and carrying it down the river to market 
for Arnold. He was clothed with no 
powers which could make his adlDis-
sions, plied, of the ju 
Lewis ing on Arnol 
theref statement that 
the bo nce of what w 
by th e was on the 
starti t, it is to be 
that the statement 

y the sheriff, 
460 knowledged ·their right to take the 

salt for rent, it is difficult to perceive 
by what rule of law it is to be maintained 
that such inference can be brought to bear 
on the rights of Arnold. 

Let it be that Howery had full faith in 
the declaration of Lewis, that "he had a 
landlo wouUI. get one 
the sa and in the an 
ment sheriff on his 
soon t "he had a la 
warra or something 
kind;' eaving the boa 
signe of his charge 
challe supposed to be 
ful claim and a lawful authority, still it is 
obvious that such conduct cannot stand in 
a controversy between Lewis and Arnold. 
as the substitute for proof, by Lewis, of the 
justice of his claim, nor dispense with the 
exhibition by him of the process by means 
of which he threatened to enforce it. 

There is nothing in the exception or pro-
viso t t between Arn 
Nevill to infer a duty 
part 0 see, on eve 
sion 0 from the furna 
a suffi was left to di 
the re y Neville. Th 
effect ion was to give 
the right to retaIn, out of the whole quantity 
made during the year, a sufficiency for that 
purpose. There is no proof of any specific 
amount of rent due to Lewis; no proof that 
he or the sheriff was armed with any legal 
authority to make a levy on the salt; no 
proof that the salt in controversy had been 
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set apart by Neville for the purpose of sat- law aa to any offence committed againat 
isfying the rent, nor that a aufficiency to the former law, nor as to any acts done, 
pay the rent was not left on the leased any penalty, forfeiture or punishment in
premises; no proof of collusion between curred, or any right accrued, or claim aris
Neville and Arnold in fraud of the rights ing under the former law, or in any way 
of Lewis. But we Are called on to infer whatever to affect any such offence or act 
all that ia eaaential to show a superior so committed or done, or any penalty, for
right in Lewis, from the exhibition feiture or punishment so incnrred, or any 

of the lease between him and his right accrued or claim arising before the 
461 ·tenant, the agreement between Ar- new law takes effect; save only that the 

nold and Neville showing that the proceedings thereafter had shall conform, 
former had notice of the terms of the lease, &0 far as practicable, to the law in force at 
and from the fact that Lewis took posses- the time of such proceedings. And by the 
&ion of the salt with the aaaertion of a law- first and second sections of the last chapter 
fol right to take it to satisfy his demands of the Code it is declared, that all the pro
as landlord. We should have to reverse all visions of the preceding chapter shall be in 
the rules applicable to demurrers to evi- force upon and after the first day of .July 
dence-before we could allow a defense con- next (after the passage of the act); and 
strocted out of such elements alone, to that all acts and parts of acta of a general 
stand in the way of the plaintiff's recovery. nature in force at the time of the paasage 
The Circuit court therefore did not err, as of the act, shall be repealed from and after 
it seems to me, in rendering a judgment on the said first day of .July next, with such 
the verdict for the plaintiff. It is con- limitations and exceptions as are already 
tended, however, that th~ judgment was in the previous provisions of the Code, or 
wrong in allowing interest on the damages, in the said chapter thereafter expressed; 
conditionally aaaeased by the jury, from the and that liuch repeal is not to affect any 
date of the verdict. offence or act committed or done or any 

By the 14th section of chapter 177 of the penalty or forfeiture incurred, or any right 
Code of 1849, p. 673, it is declared that the established, accrued or accruing before the 
jory in any action founded on contract said first day of .July, on any ?rosecution, 
may allow interest on the princpal due, or suit or proceeding pendlDg on that 
any part thereof, and fix the period 463 day, ·except that the proceedingI' 
at which such interest is to commence. thereafter had shall conform, &0 far 
And in any action for a cause arising as practicable, to the provisions of the act. 
thereafter, whether from contract or from There is no conceivable reason why the 
tort, the jury may allow interest on the legislature should have made any distinc
lIum found by the verdict, or any part tion in the particular under consideration, 
thereof, and fix the period at which the as affecting the parties thereto, between 
said interest shall commence. And if a ver- actions pending and actions thereafter to 
dict be rendered thereafter, which does not be brought on causes of action already 
allow interest, the sum thereby found shall existing; inasmuch as it is obvious that 
bear interest from its date, whether the cause this new incident to, or consequence of, the 
of action arose theretofore or shall arise verdict could be as effectually avoided by a 
thereafter; and judgment shall be entered defendant in the one case as in the other. 
accordingly. The true point of objection (if any) to the 

It is conceded by the counsel of the plain- clause in q'uestion is, that it attaches to 
tiff in error, that the terms of the last clause a cause of action already existing, a conse
of this section are sufficiently broad to cover quence which under the former law did not 
the case; and he also concedes that the belong to it, the defendant not being com
judgment is. in the particular in question, pellable by any former law in case of a 
in conformity with the'judgment rendered verdict fur damages asseased in actions for 
by this court in the case of Hepburn v. tort, to pay inte~st thereon from the date 
Dundas, supra 219. He contends, however, of the verdict. But I do not think that in 
that the terms of said clause, if sought to this respect the clau~ stands in any respect 
be applied to verdicts rendered in actions opposed to the spirit of these general reg-

pending at the date of the act, must ulations. 
462 be controlled by *the provisions of No one who has inflicted injury by the 

the 18th section of chapter 16, p. 101, commission of a tort can be properly said 
and the first and second sections of chapter to have an established right to withhold 
216, p. SOO, the last chapter of the Code. for any space of time the measure of repa
He calls attention to the fact that in the ration ascertained by the verdict of a jury 
petition for the appealin the case just men- to be due to the injUred party. The .iustice 
tioned, no such question is presented, and of requiring the prompt payment of the sum 
also to the further fact that in the written which may be asseased by a jury in such 
opinion of the court no reference is made to case, and of allowing the party injured to 
these provisions; and he insists that under receive, and of compelling the party with
such circumstances the question should not holding to pay, a fair compensation for 
be regarded as concluded by the decision retaining it, is just as clear as it is to 
made in that case. make a similar requisition of one who is 

The provisions of the section to which found to be the debtor of another by con
tbe counsel first refers us are, that no new tract. And when it is entirely within the 
law shall be construed to repeal a former power of the wrongdoer wholly to avoid 
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the new consequence which the clause in nine cents; the amount of damages claimed 
question attaches to the verdict, (as it is, in the declaration being eight hundred dol
by the prompt discharge of the damages,) I lars, whilst the verdict and judgment haTe 
cannot see how the law can be said to be been rendered for eight hundred and thirty
objectionable as being of a retrospective three dollars and forty-nine cents. By the 
character. sixth section of chapter 181 of the Code of 

It is to be observed further that the 1849, it is made the duty of the Court of 
464 act existing at ·the date of the Code appeals".in cases of this kind to amend the 

in respect to the allowance of interest judgment in such particular, and then to 
by the jury, embraced only actions founded, affirm the jUdgment, if there be no other 
on contracts, and directed that the jury error. Under the former law, I 110, ch. 
should, after ascertaining the principal 128. Rev. Code, it was the duty of this court 
sum due, fix the period at which interest in such case to reverse the judgment of the 
should commence, if interest should be al- court below on account of the error. and 
lowed by them; and that judgment should then to proceed to give s11ch judgment as 
be rendered accordingly, carrying on the in- the court below ought to have given. And 
terest till the judgment should be satisfied. here again the counsel for the "laintifl in 
This provision though repealed, by the error insists that under the requirements of 
general repeal of all acts then in force, in the general provisions of the Code already 
the last chapter of the Code, is, as we have commented on, we ought to conform our 
seen, in etfect substituted by the first clause judgment to the requirements of the former 
of the 14th section of chapter 177. In re- law. The want of any applicability of 
speet to actions founded on tort, there was, these pro"isions, and the absence of all 
at the date of the passage of the Code, no right in the plaintitf in error to ask their 
act of assembly either directing or forbid- application, is, if anything, more obvious 
ding the jury to allow interest on the dam- in this enquiry than they were in the one 
ages, or prescribing whether interest should just disposed. of. . 
or should not go on the damages assessed. 466 ·If the writ of error had been pend-
by the jury in such cases, where the ver- ing when the Code took etfect, there 
dicts did not allow inte..ooest. These matters would be a show of propriety in contending 
were regulated by the common law. In re- that the plaintiff should not by the new 
speet to them there was, therefore, no act" law be burdened with the costs of correct
of assembly to be repealed: And conse- ing an error wbich, as the law stood when 
quently, the clause in question does not he sued out the writ, he had a right, an in
come within the terms of the last chapter choate right, to have corrected at the costs 
of the Code declaring the repeal of "all acts of his adversary. But his position is just 
and parts of acts" of a general nature. the reverse of that supposed. The writ of 

So far as the said clause declares a new error, his (the plaintiff's in error) own Buit, 
rule in con:tlict with the common law, it has been instituted since the Code took 
"does so in terms definite and precise, lea v- effect. Not only so; but the cause of action 
ing nothing for a general rule of construc- on whicb it is founded, viz: the error com
tion to operate upon. It ascertains clearly mitted in the verdict and judgment rendered 
the right to the interest as an incident to in the Circuit court, did not arise till after 
every verdict to be thereafter rendered, the new law came into.operation. The new 
which does not allow interest, .whether the law does not sanction this error, nor 'five 
cause of action arose theretofore or shall to the plaintitf in the original actlon, 
arise thereafter; makes no distinction be- which was pending when the new law took 
tween suits pending or thereafter to be effect. a right to recover of the plaintiff in 
brought; fixes the date of the verdict as the error larger damages than he had a right 
period from which tbe interest is to run, to recover by the former law. So far from 
and declares that judgment shall be rendered it, whilst it repeals (as is true) the former 
accordingly. It neither needs nor admits of laws regulating the correction of such er-

a reference to any general provision rors, it at the same time SUbstitutes in their 
46S to explain or declare on what -rights place new provisions equally efficacious; 

it was designed to operate, or what and in fact gives to the plaintiff in error 
suits it was designed to affect. It carries an additional means of obtaining relief, 
with it its own construction. And to bring viz: by motion ·to the Circuit court. By 
the general regulations in question, under- pursuing that remedy, instead of the one 
stood 'as they are by the counsel of the selected, he might have saved 'himself as 
plaintiff in error, to bear upon it, would be well as his adversary the expense and delay 
to make the law contradict itself in some of that have been encountered in this court. 
its most important provisions; provisions Having refused. to avail himself of the 
in which it has used language of the most cheaper remedy, he ought not to be heard 
positive and unequivocal character. On to complain of the rule which requires him 
the operation and effect of such a law it is to pay the expenses of the more costly one 
plain these general regulations can, from of which he has chosen to avail himself. 
the very nature of the subject and the ob- No precedent can be found going to the 
jects contemplated, have no control. length of condemning, as retrospe~tive. 

There is, however, a plain mistake or laws which merely change the remedies for 
error in the verdict and Judgment, to the existing rights. And it would be carrying 
prejudice of the plaintiff in error, to the the doctrine of the inviolability of vested 
extent of thirty-three dollars and forty- rights to an extent far beyond the-
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467 real purpose of any ·constitutional 
provision, and the true object and 

scope of the general regulations in ques
tion. to hold that a party to a pending suit 
has such an established right to the then 
existing remedy for the correction of er
rors, as that an error which may be com
mitted thereafter in the propess of the 
sait, cannot be made the subJect of a new 
law regulating the costs of the proceedings 
to correct the error in the appellate court. 

It is not necessary to consider the ques
tions which were raised in the Circuit court 
by the demurrer to the first counts in the 
declaration, inasmuch as the evidence 
obviously applies only to the case stated in 
the last count. which, it is conceded, is in 
aU respects good. 

There is, I think, no error in the judg
ment, except that which was committed in 
rendering Judgment for a sum exceeding 
that laid in the declaration. This error 
ought to be corrected, and the judgment of 
the Circuit court then affirmed. 

The other judges concurred in the opin
ion of Daniel, J. 

Jndgm~nt amended and affirmed, with 
costa and damages. 

468 *Clement. Y. Kyle •. 

JulY Term. 1_ Lewlsbul'll" •. 

I. Caveat-What H S ...... Stste--()bJectlo ........ In a 
case of caveat the caveator should state In hIB 
caveat the lITOunds on which he claims to have 
the better rlll'ht to the land In controversy. And 
If thlsIB not done the caveatee may either move 
the court to dlamlu the caveat, or to require the 
caveator to Ille a speclllcatlon of the allell'ed better 
rla'ht on which hlR c1alm la founded. But. after 
the Jury IB sworn to ascertaln the facts, It IB then 
100 late to object to the form of the caveat. 

2. ~Boob of Sarwyor to SMw Tbat 
...... t PIIIUIdBd on Sarvey.-In a case of caveat the 
caveator claims under a patent lBBued to W In 17M, 
.. hleb doeR not refer to any survey. In order to 
Ihow thatthe patent was founded on a survey. the 
caveator offers In evidence a copy from the boob 
of the 811rVeyor of AUll'\lllta county, of a certl1lcate 
of a survey and plat made for W. dated In Novem· 
ber 17.e. The certlflcate Itself does not contain 
the calla for course and dlBtance or other marks. 
bDt theBe are II'lven on the plat, and they &ll'reed 
1rith the wrant In Its ll'eneral and locative caDs. 
It Is competent evidence (or thepurpoae for which 
It Is offered. - --- --:---:---:-------:-----
~-What H SIIOId4 State--Objec:tlon&-In 
~twIth v. Thompson. 18 W. Va. I •• the court said: 
"If the caveator falla to state In his caveat the 
rroDnd. on which he clalms to have the better 
rirbt. he will still be permitted to me a Rpeclftca
lioD of the aUell'ed better rlll'ht. on which hIB clalm 
Is founded, but this he must do, before the jury Is 
SlI'om to ascertain the fact: but If the cavealee does 
not object to such a fallure of the caveator to 
!!Pttlfy the wrounds of his claim. before the jUry 
L~ ... orn. he cannot afterwards object to the caveat 
oalhatacCOUDt. Clements v. Kyles,11 Gratt..ea." 

487,488,489 

3 . .s...-.s...-Wlta •••• c_ at Bar.-To prove 
the boundarles of W's patent the caveators offer 
the deposition of a witness who had purchased a 
part of the land Included In that patent from a 
party clalmlnll' under It, belt not any part of the 
land claimed by the caveators. The witness then 
had a controversy with a third person In which it 
was Important to him to establish the boundaries 
of sald patent. The deposition had been taken In 
a caveat between the ancestor of the caveators 
and the aame caveatees. in relation to the same 
land, In which the sald caveator had suffered a 
nonsuit. Hm.D: 
I. He IB a competent wltne ... 
.. The deposition is competent testimony. 
3. BvIdeace- AlICIeat BoIIndarIu- Dec:laratiolU

W .... AdID ...... e.t-The statement of a person 
livlnll' on the land at the time. made many years 
before the trlal. at which time he was dead, 
pointlnll' out to the wltneu two of the corners 
called for in W's patent. Is not competent evl· 
dence; he not havlnll' been the surveyor or chaln 
carrler at the maklnll' of the survey. or owner of 
that or adjoinlnll' lands caWnll' for the same 
boundaries, or havlnll' any motive or Interest to 

enquire and ascertain the facta. 
469 .... .s..ae-s.rveys·--c... at Bar.-SllrVeyS made 

many years after W's survey. and by a dlf· 
ferent surveyor. are not competent evidence as to 
the boundaries of W'S survey. 

So .s...-Boaadarlu-.uartaIaed PolD~" and 
~*-Three or four corners of a Iarll'e survey 
are ascertained; but between these ascertained 

fBYiCIeDc»--A Dele D t BoIIadariell - Decl8l"atlo .. -
W ..... Ad ............ -In Fry v. Stowers. III Va. 14, • 
S. E. Rep. 1500. the court said: ''The law Is well 
Bettled In this state that evidence IB admluible to 
I/rove the declaration of a deceased person as to 
the Identity of a particular corner. tree, or boun
dary, provided such person has peculiar means of 
knowlnll' the fact in question. as. for Instance. the 
surveyor or chaln catTIers who were eDll'all'ed upon 
the orlll'lnal survey, or the owner of the tract. or of 
an adjolnlDll' tract cautnll' for the aame boun. 
darles; and so of It en ants. prouss!oners, and others 
whose duty or Interest wOllld lead them to dlllll'ent 
enquiry and accurate Information of the fact; 
always, however. excludlnll' those declarations 
which are liable to the suspicion of bias from 
interest. Harriman v. Brown, 8 Lelll'h ..,; Clements 
'Y. Kyles. II Gratt. 47'7-8." 

The prlnclpal case Is a180 cited and followed in 
ReUBeDS v. Lawson, 91 Va. 2SI, 21 S. E. ReP. 847: 
BllI'h v. Pancake.4J W. Va. lI0II.:116 S. E. Rep. 688; 
l\(cl\(uWn v. Lewis. 1\ W. Va. IIW. 1l1li. 

See, In accord. Hill v. Proctor, lOW. Va. l1li: Smith 
v. Chapman. 10 Gratt. 446. 

In Crothers v. Crothers. 40 W. Va. 178. 110 S. E. 
ReP. 1IlIII, it Is said: ''To exclude the wltneu. he 
must have an Interest to be affected by the result 
of the suit by force of the adjudication. and 
thoDll'h he may feel a bias In the strDll'gle, and may 
even be interested in the question litlll'ated, and may 
have to lItipte the aame question in future litiga
tion of his own. that does not exclude him. 
Gilmer v. Balter. 1M W. Va. 72; Masters v. Varner. 
1\ Gratt. 188: Clements. v. Kyles, 18 Gratt. 47'7. I 
GreenL Ev. , 88IJ." 

~lDe-.s...-Aacertslned Polnt.-Coar .. ucI Dis
tance.-In Teass v. St. Albans.38 W. Va. 16, 17 S. E. 
ReP. 408. It Is sald: "The known, unquestionable 
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comers. the patent calls for senral lines and And the caveatees having stated that they 
coursel. In binI' the boundaries of the land, the should, from the facts and circumstances 
lInelcalllnl' for thele ascertained comers must be which would appear in evi4ence, iftsist that 
run thereto, thoul'h this may require a variation no actual survey of the land granted to 
of both course and cUatance: but where a corner .James Wood had ever been made, the cave
Is called for Which II not found. the course and ators offered in evidence the copy from the 
distance called for in the patentmustl'overn: and surveyor's books of Augusta county of a 
an averue allowance of variation in each cdurse certificate of a survey made for .James Wood, 
and llne called for between the ascertalned cor- and of the plat of the survey. These, in 
ners II not to be made. the loea tion and boundaries, agreed wi th 

6. Bo ........... of Laad-I~ at Bar.- the patent, and it bore date the 20th of No
The land In controversy tylnl' In the western part vember 1789. The certificate of the present 
of a larl'e survey, it is error to Instruct the jury sur"eyor of Augusta county followed the 
that If they are satlsAed that certain speciAed copy of the original certificate of survey, 
corners of the survey are established. and the and was followed by the plat. The cave
courses of the patent between these comers are atees objected to the evidence; but the 
correctly lald down upon the plat of the survey court overruled the objection; and the ca
made in the cause. It Is all that Is neCe88ary for veateea excepted. 
them to ascertain In this suit: as It Is in that por- In the progress of the cause the caveators 
tlonofsaidpatentthatthesnrveyofthecaveatees offered in evidence the deposition of Wil
lies, as appears by the plat, and It Is only to that liam Kenny, which related to the bounda
portion of Baid land·that they have set up title. ries of Wood's patent. He had purchased 

7. WUb-W.at Laads PaM.-The will of W ha"'~' a part of the land. i~cluded in that patent 
been made In 1'74e, before the Burvey or patent to from a party clalmmg under it, but not 
him the land embraced Insald patent did not pass any part of the land claimed by the cave
by his will to Mrs. W. but descended to his heir at ators. ~e was interested to establish the 
law • boundaries of the patent; and then had a 

. controversy with a third person in which 
8. CUe Seat Back~ at Bar.-A case in which the the establishment of these boundaries was 

cause was sent back. to the court below to have a important to him. This deposition had 
more perfect Andinl' of the facts upon which the been taken in a caveat case between .James 
rll'hts of the parties depend. Kyle, under whom the present caveatora 
In April 1849 William Kyle and others, claimed, and the same caveatees, in Rlation 

devisees of .James K,le deceased, filed with to the same land, in which the caveator 
the register of the land office a caveat to suffered a non-suit. The caveatees objected 
prevent the issue of a patent .to Orville to the evidence because it was not taken in 
Anderson and Franklin Clements for a tract the same cause, and on the ground that the 
of land of one thousand acres in the county witness was interested, and thus incompe-
6f ClI-rroll. The only ground stated in.the tent. They also objected to the answera 
ca,'eat on which they opposed the issue of given to the second, thirteenth, fifteenth 
tDe patent is that they claimed to hold the and sixteenth questions. But the court 
land by an older and better title. overruled the first and second objec-

The caveatees without making an objec- 471 tions, and *the obj~tion to the answer 
tion to the manner in which the caveators. to the second question, and sustained 
had set out the grounds of their objection. It as to t~e others. Whereupon the cave-
to the issue of tlie patent, went to trial; atees agaID e][cepte,d. • 
and the jury found the facts on which the The second questlon and the answer to It 
caveators rested their title. These are are as foUows: 

stated by .Judge ~e in his opinion "Are you acquainted with any of the 
470 The caveators claimed the legal *titl~ corners and lines of the said survey?" (the 

to the land in controversy under a Wood survey said to have been granted to 
patent issued to .James Wood on the 16th of .James Wood). 
August17S6. This patent gave the location Answer. :'When we moved.h~re" (wit
and boundaries of the land, but did not ness had said he had been 11 vlng on the 
refer to any survey on which it was founded: 'Yood survey forty-five years) "or some 

tlme thereafter .John Cock" (who had left 
the country for Kentucky between forty 
and fifty years since, th~n a middle a~ed 
man, and it had been reported for a number 
of years that he was dead), "who was then 
Ih'ing on the same land, took me and my 
father to the dug corner. and then to the 
burnt comer, aDd told us they wert' both 
corners to Wood's land." 

monuments of boundary must I'Overn, altho~h 
neither courses nor distances nor computed con· 
tents correspond. Pernam v. Wead. II Mass. 181: 
(,lerMAt. fl. 11"1/1 •• , III 0raU. 468-480. Where the boun· 
darles of land described In a survey cannot be estab
lished by reference to known monuments. and the 
courses and distances cannot be reconciled. there 
Is no universal rule which requires that one of 
these should yield to the other: but either may be 
preferred, as shall best comport with the manifest 
Intention of the parties. and with the circumstances 
of the case. Ruffner v. mll. 81 W. Va. 4i1H8e. '7 S. 
E. Rep.1B." 

The principal case Is also cited In Ruftner v. mll. 
al W. Va. 4lI6. '7 S. E. Rep. 18. 

See also. foot.-rlou to Marlow v. Bell. 18 Gratt. U'l. 

After the caveators had introduced in 
evidence the patent to Wood under which 
they claim, and the report and plat of the 
surveyor, made in the cause; and had also 
introduced evidence tending to prove that 
certain lines on the plat were the true 
boundaries called for in the pat~nt; and 
that most of the original corner and line 
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trees of said land had been destroyed some 
years previous to the survey of' the cave
atees, to prevent the identification of the 
corners and lines of the land embraced in 
the patent, offered in evidence, as tending 
to establish the true boundaries of said 
land, a patent dated the 30th of August 
li96, to Nathaniel Frisbie, for two tbouaand 
two bundred acres lying in the county of 
Grayson. This patent called for streams 
called for in Wood's patent, and one of its 
corners was called for as on the side of a 
hill near Wood's line. They also offered 
in evidence, for the aame purpose, a patent 
bearing date the 21st of June 1813, to 

Churchill Jones, for two hundred acres 
4i2 of land in the county of *Grayson. 

The caveatees objected to the intro
duction of this evidence but the court 
overruled the objection; and they aJrain 
excepted. 

After the jury had retired to consider of 
their verdict, they returned into court and 
enquired what it would be proper for them 
to do if they should be of opinion that three 
or four corners of the survey were estab
lilhed? In reply to this question the court 
said, it could only say, that if they should 
be satisfied that fB:rticular corners of the 
survey of twenty-elght hundred acres made 
for James Wood and patented to him, were 
established by the evidence, that the lines 
must be 80 run as to go to aaid corners, al
though to run them thereto might require a 
variation in the courae and distance: That 
in making aaid variation there ought to be 
a fair allowance made in each line and 
course if necessary. 

The court further instructed the jury by 
reference to the plat made in the cause by 
the surveyor, that if they should be satis
fied from the evidence that certain specified 
corners were established as corners of the 
twenty-eight hundred acre survey, and that 
the surveyor had laid down the courses of 
Wood's patent therefor in hia plat between 
these specified corners as designated by 
certain linea, correctly, it waa all that waa 
necea&ary for them to ascertain in this 
suit; as it was in that portion of aaid patent 
that the survey of the caveatees lay, aa ap
peared by the! plat, and it was only to that 
portion of aaid land that the caveatees had 
set up title. And that it was not necessary 
for them to ascertain whether the courses 
of Wood's patent were properly designated 
by certain lines upon the plat on another 
apecified part of the survey, as the title to 
that portion of the land and its boundaries 
were not in controversy in this cause. To 
this opinion of the court the caveatees 
again excepted. 

Upon the facts found by the jury, 
473 which are stated *in the opinion of 

Judge Lee, the court rendered a judg
ment for the caveators; and. thereupon 
Clements applied to this court for a super
sedeas, which was allowed. 

William H. Cook, for the appellant. 
B. R. Johnston, for the appellees. 

LEE, J. If it could be considered an 
open question whether a party claiming a 
perfect legal title under a grant from the 
commonwealth can maintain a caveat 
against one seeking to obtain a new grant 
for the same land, under the provisions of 
our act of assembly, I should have little 
difficulty in holding that the remedy is in
appropriate to such a case, thinking as I 
do that the argument to show that it is a 
proceeding for the discussion of equitable 
rights merely and not intended to draw an 
equitable right into comparison with an 
alleged perfect legal ti tle, has never been 
answered and is in truth conclusive. But 
under the influence of the cases of Preston 
v. Harvey, 3 Call 495; Tanner'l! adm'r v. 
Saddler, 2 Hen. " Munf. 370; and Hard
man v. Boardman, 4 Leigh 377; in all of 
which the caveat was sustained on the basis 
of a complete legal title in the caveator, 
either actually shown or presumed in his 
favor, and of the settled and long continued 
practice during a period within which there 
have been two revisals of our statute law 
without any change upon this subject, 1 
must regard it as no longer a debatable 
matter and hold it as now fully settled that 
a party may well enforce a complete legal 
title by caveat against another seeking to 
obtain a new grant for the aame land how
ever inezpetiient it may be in many calleS 
in which he has the actual possession also 
to forego the advantage of his position as 
defendant and take that of an asaa.i1ant in 
ezerciaing his right so to do. 

The act of 1819 provides that a ca-
474 veat on the ground *of better right 

in the caveator shall ezpress therein 
the nature of the right on which the plain
tiff claims the land. 1 Rev. Code, ch. 86, 
t 38, p. 330. The present Code contains 
the same provision. Code of Virginia, ch. 
112, t 24, p. 483. The object is to apprise 
the caveatee of the grounds on which the 
caveator claims the better right that he 
may come prepared to controvert it. Harper, 
"c., v. Baugh, "c., 9 Gratt. 508. And it has 
been held in Kentucky upon the construction 
of a similar provision in their Code, that 
the plaintiff can only rely on the grounds 
of better right set forth in his caveat. 
Justices of Allen County v. Allen, 2 A. K. 
Marsh. 30. The ca,'eators in this case con
tented themselves with saying in their 
caveat that they claimed to hold the land 
by an older and better title. The nature of 
their right is in no manner expressed ez
cept that they claim as devisees of James 
Kyle deceased and, in part, as trastees of 
Sarah McDowell. This is plainly no com
pliance with the requirement of the statute 
and the caveat is defective upon its face. 
But if the caveatees desi'ced to take advan
tage of this defect, it was their duty to 
make the objection at a pro~r stage of the 
proceeding by a motion either to dismiss 
the caveat or to require the plaintiffs to file 
a specification of the alleged better right 
on which his claim is founded. After the 
jury have been sworn to find the facts, the 
objection would come too late and it cannot 
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therefore be the subject of consideration 
here. 

These points being disposed of, we come 
to the questions upon the merits. And the 
first of these is as to the admissibility of 
the survey from the surveyor's book of 
Augusta county bearing date on the 20th 
of November 1749, as evidence for the cave
ators. The caveatees in stating their case 
had said that they should insist upon the 
evidence, as it would appear, that no actual 
survey of the land described in the grant 

to Wood under whom the caveators 
475 claimed had ·ever been made; and 

to repel such a presumption, the Cir
cuit court permitted the caveators to read 
the survey to the jury. That the official 
survey upon which a grant has issued un
der the provisions of our act of May 1779 
may be used as ~esumptive testimony be
fore the jury wIth a view to identify the 
calls of the patent subject to be repelled by 
other evidence of identity either derived 
from the grant or extrinsic thereto, has I 
believe never been questioned. Even the 
original entry may be used for that pur
pose. Camden v. Haskill, 3 Rand. 462. 
And so other surveys made by the same 
surveyor about the same time or recently 
thereafter and upon which grants have 
issued from the commonwealth, are proper 
evidence upon the question as to the locality 
or boundary of a coterminous or neighbor
ing tract although such grantees may be 
strangers to the parties to the controversy. 
Overton's heirs v. Davisson, 1 Gratt. 211. 
The same reasons would apply with equal 
force in the case of a grant under the colo
nial government. In June 1666, and again 
in October of the same year, the grand 
aBBembly declared that the grants of lands 
within the colony appertained only to the 
governor and council. 2 Hen. St. 253. In 
October 1705 (4 Anne) an act was passed 
providing the mode of obtaining grants for 
lands upon importation rights as well as 
for lands generally. It authorized a party 
not posseBBing any importation right, to 
pay to her majesty's receiver general at 
the rate of five shillings for every fifty 
acres he desired to take up and upon cer
tificate of such payment, any sworn sur
veyor to whom it should be produced was 
authorized and required to survey the quan
tity paid for and to make return of such 
survey into the secretary's office to the end 
that a patent might issue thereupon. 3 
Hen. St. 305, et seq. And the form in 
which the patent was to issue was provided 

in the act. Ibid. p. 308. By the act 
476 of ·1748, I 46, surveys of lands in-

tended to be patented were required 
to be made by a s~orn surveyor duly com
miBBioned for that purpose and the breadth 
of every survey was required to be at least 
one-third of its length except where the 
courses ""ere interrupted by rivers, creeks, 
impassable mountains and swamps or the 
lines of other lands previously taken up. 5 
Hen. St. 424. It appears that James Wood 
paid to the receiver general the sum of 
fourteen pounds entitling him to have sur-

veyed twenty-eight hundred acres of land; 
and on the 20th of November 1749 he pr0-
cured the surveyor of Augusta county to 
survey the same for him: and upon that 
survey manifestly the patent iBBued to him 
in 1756. For although the patent does not 
describe the survey by its date as does a 
grant under our act of 1779, nor indeed 
refers in terms to any survey, yet as the 
description of the land imports that a sur· 
vey was made and as in the due course of 
obtaining a grant, a survey was necessary, 
the presumption is that one was made; and 
as this survey exactly agrees wi th the 
grant in the general and locative calls for 
the land described and in all the courses 
and distances of its lines of boundary, the 
conclusion is irresistible that it was the 
survey on which the grant was founded. 
That the surveyor's certificate does not 
embody the courses and distances of the 
lines and that they are only appended in 
the form of a plat of the survey, is a mat
ter merely formal: they are as much a part 
of the description as if set out in hzc verba 
in the body of the certificate. I think it 
clear the Circuit court properly permitted 
the survey to be read in evidence to the 
jury. 

Next is the question as to the competency 
of the witness Kenny. And upon this there 
can be no doubt. He had purchased a por
tion of the land embraced by the grant to 
Wood of parties claiming under that grant 

and he claimed that the Wood survey 
477 should be located *in the same man-

ner as the caveators claimed in this 
proceeding. But the land claimed by the 
caveators was no part of that which he had 
purchased nor was there any privity be
tween them which could render the judg
ment in this case evidence for or against 
him in any other action. True, he admitted 
that he felt an interest in the "establish
ment" of the Wood survey as claimed by 
the caveators, but this was an interest in 
the question, and not in the event of the 
suit; going to his credibility, but not to 
his competency. He was therefore properly 
held to be a competent witness. Richard
son v. Carey, 2 Rand. 87; Masters "
Varner's ex'ors, 5 Gratt. 168 •. 

But although Kenqy was clearly a com
petent witness, I do not perceive on what 
just ground the court overruled the objec
tion to his answer to the second interroga
tory. It gave but the unswom statements 
of Cock that two certain corners designated 
were comers of the Wood survey. It is 
true Cock was living on the same land at 
the time, and he had left the country many 
years before the trial and was at that time 
no doubt dead. Nor is it denied that upon 
questions of boundary in Virginia, not only 
general reputation, but also hearsay evi
dence as tq particular facts may under cer
tain circumstances be properly received as 
evidence. Thus the declarations of a de
ceased person as to a particular corner tree 
or boundary may be given in evidence pro
vided such person had peculiar means of 
knowing the fact. Harriman v. Brown, 8 
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Leigh fHl. In Kentucky the rule would 
seem to be different. For although evi
dence of reputation or common tradition 
will be admitted as to an ancient boundary, 
(Smith v. Norvells. 2 Litt. R. 159,) yet 
evidence of hearsay as to particular facts 
to prove such boundary will be ell:cluded 
unless perhaps in cases where the name of 
a water course or some other object which 

commenced by parol be necessary to 
478 be established. ·Cherry v. Boyd. 

Litt. Sel. Cas. p. 8. But although 
as stated in the opinion of the court in 
Boardman v. Reed, 6 Peters' R. 328, and 
approved in Harriman v. Brown, (above 
cited,) from the perishable character of the 
land marks in this country, evidence of 
hearsay as to particular facts may under 
proper restrictions be received upon a 
question of ancient boundary, yet such evi
dence should be carefully watched because 
from its very character it may in many or 
most cases be utterly impoSBible to meet 
or disprol"e it. There must always be some 
peril in departure from the broad general 
rules of evidence, and it should not be car
ried farther than required by the absolute 
necessities of the case. I think the rule is 
laid down sufficiently broadly in Harriman 
T. Brown and I am not disposed to extend 
it in the least beyond the very terms in 
which it is there expreSBed. 

In this case Cock the person whose state
ments were allowed to be proven, was 
neither surveyor nor chain carrier at the 
making of the original survey, nor was he 
the owner of the tract or of any adjoining 
tract calling for the same boundaries. He 
had never been engaged as a processioner 
of the land nor was his situation such in 
reference thereto as to render it his duty or 
interest to make diligent enquiry and obtain 
accurate information as to the facts. It is 
said he was living on the land at the time, 
but in what character is not stated. It is 
not said that he was there as tenant nnder 
the Wood title or as a claimant for himself 
under any title. For aught that is shown 
in regard to his occupation, it may have 
been that of a mere squatter. Certainly 
nothing is shown from which it is to be 
inferred that Cock had that peculiar means 
of knowing the facts which would impreu 
upon his unsworn statements the character 
of evidence in a subsequent controversy 
between others to whom he was entirely a 

stranger about the title to the land. 
479 *That his living within the bounds 

of the survey gave him the opportu
nity to see trees marked as corners of some 
survey, found accidentally or otherwise, 
would surely not be sufficient unless some 
duty or interest can be traced to him by 
wbich he would have been prompted to 
make diligent enquiry and to obtain ac
curate information within the meaning of 
the rnle as propounded in Harriman v. 
Brown. 

I think the Circuit court should have ex
cluded the answer to the second inter
rogatory as it properly did those to the 
thirteenth, fifteenth and sixteenth inter· 
rogatories to the same witneSB. 

I think the Circuit court erred also in 
permitting the grants to Frisbie and Jones 
to go to the jury as evidence upon the ques
tion of the identity of the Wood survey. 
In Overton's heirs vs. Davisson, 1 Gratt. 
211, it was held that in a controversy con
cerning boundary or locality of land granted 
by the commonwealth pursuant to a survey, 
another survey made by the same surveyor 
about the same time or recently thereafter. 
of a coterminous or neighboring tract. upon 
which also a grant had issued whether to a 
party to the controversy or to a stranger, 
IS proper evidence upon the question of 
identity unless plainly irrelevant; and ac
eordingly it was decided that the Circuit 
court had erred in rejecting the surveys for 
Thomas and Lewis which the demandants 
had offered in evidence. Those surveys 
were dated on the 28th and 29th days of 
April 1785, respectively. The date of the 
survey on which the grant to Overton was 
founded does not appear in the report of 
the case, but the grallt was dated on the 
23d of :May 1786, and all three surveys were 
doubtless made nearly about the same time 
and by the same surveyor. In this case, 
the survey for Frisbie was made on the 
31st of October 1795, nearly forty-six years 
after the Wood survey, and the survey for 

Jones was made on the 15th of :March 
480 1809 nearly sizty years after the *Wood 

survey. The surveys for Frisbie and 
Jones were made by the surveyor of Grayson 
doubtless a different person from the sur
veyor of Augusta in 1749. They could not 
therefore come within the rule of Overton 
v. Davil\llOn. They were clearly res inter 
alios, and I am aware of no principle on 
which their admiSBibility as evidence in 
this case can be sustained. Any call which 
they might contain for "Wood's line" 
without further explanation, would be at 
best the mere declaration of a party having 
no peculiar means of knowing the fact and 
whom neither duty nor interest would so 
far as is shown, have prompted to make 
the necessary enquiry with a view to obtain 
accurate information. It would be but his 
supposition where the line was, having 
nothing of the only elements which: could 
render it evidence in a controversy between 
third persons. And it is ell:actly one of 
those calls which we are told are often mere 
matters of conjecture and always liable to 
be mistaken. Harriman v. Brown, 8 Leigh 
697, 705, per Tucker, president. 

We come next to the instructions "given 
by the court to the jury. 

In telling the jury that if they should be 
satisfied particular comers of the Wood 
survey had been established by the evidence 
the lines must be so run as to go to those 
corners notwithstanding it might involve 
a variation in both course and distance, 
the court certainly committed no error. It 
was only the familiar proposition that 
natural objects or other proven comers will 
control course and distance. But I do not 
perceive clearly what was intended by the 
addition made to this instruction "that in 
making said variation there ought to be a 
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fair allowance made in each line and course, 
if neceaaary." The idea would seem to be 
that if variations of course and distance 
were found nece888ry for the purpose indi
cated. there should be something in the 

nature of an average established 
481 -by assigning to each line a just pro-

portion of such variation. This cer
tainly cannot be correct. The course and 
distance of a line cannot be determined 
upon any such principle. The true princi
ple is that the course and distance called 
for iD the grant must govern in respect of 
each line except so far as they may be con
trolled by calls for natural objects or artifi
cial monuments proven to have been made 
or adopted for the survey itself, and in fix
ing those of anyone line no reference can 
legitimately be had to the variation from 
the patent calls that may be found neces
sary in determining the course and distance 
of any other line according to natural or 
other controlling objects found upon the 
ground. 

I think the Circuit court also erred in 
instructing the jury that if they were sat
isfied certain corners sper.ified were estab
lished by the evidence as corners of the 
Wood survey and that the surveyor had laid 
dowD upon his plat the intermediate courses 
correctly, it was all that was neceaaary to 
be done, because it was in that (the western) 
portion of the Wood survey, the caveatees' 
survey embracing the land they claimed 
title to was found to lie, and that it was not 
neceaaary for them to ascertain whether the 
courses of the intermediate lines on the 
other OC' eastern portion of the Wood survey 
were correctly designated or otherwise be
cause the title and boundaries of that por
tion of the survey were not in contt'<\versy 
in that case. It was not sufficient that the 
jury should have been satisfied that the 
COUnell of the intermediate lines around 
the western part of the survey had been 
laid down correctly, because the true length 
of each of those lines was quite as impor
tant as the course, and this was to be 
determined not by making a fanciful allow
ance in order to preserve a general average 
of variation bnt by the patent call for dis
tance unleaa the same were controlled by a 

call for some natural object or some 
482 artificial *monument sufficiently es-

tablished, in which case the distance 
should be shortened or lengthened accord
ingly. And although the land covered by 
the caveatees' entry lay in the western part 
of the Wood survey and within the compass 
of the intermediate lines running around 
that portion from what is called the" burnt 
corner" to the "beginning corner" and a 
line connecting those two comers, yet it 
by no means follows that the title to the 
residue of the Wood survey and its bounda
ries were not also drawn into controversy. 
A survey upon which a grant has issued is 
an entire thing, and if its identity be con
tested, the title to the whole and all its 
boundaries become morc or less matter of 
dispute. It may very well happen and in 
many cues must be that the locality of the 

bou~dary linea of a survey in a particular 
part depends upon the calls in an opposite 
and extreme portion of the survey; and al
though there may be intermediate caUs, yet 
if there should be any repugnancy between 
them or any of them, It would be for the 
jury to say which are to be observed and 
which to be disregarded upon the principle 
that those which are more certain and im
portant shall control those which are leas so. 

I think therefore the court unduly re
stricted by its instruction, the enquiry 
which the jury had to make; and that in 
answer to their enquiry they should have 
been told, that it was their duty to consider 
the evidence offered as to all of the corneR 
and lines of the survey: that where a corner 
was established to their satisfaction, the 
lines appearing to radiate from such corner 
should be so drawn as to converge at the 
same. and course and distance should both 
be changed so far as necessary for that 
purpose; and where no corner was found 
the patent calls for course and distance 
must be their guide and must supply such 

lines as were not established by the 
483 proofs on the ground; -that any con-

flict that might be found among the 
different calls was to be reconciled by them 
upon the principle above indicated and in 
this manner that they should give location 
to the entire survey. and determine for 
themselves whether it embraced the whole 
or any part of the land within the survey 
of the caveatees. 

I proceed to consider briefly the facts of 
the case as ascertained by the finding of 
the jury. 

The caveators claimed under the grant to 
James Wood dated the 16th of August 1756. 
To connect themselves with this grant they 
introduced the will of Col. Wood, dated the 
8th of September 1746 and admitted to pro
bate in the County court of Frederick in 
February 1760, by which he devised all his 
estate real and personal to his wife Mrs. ' 
.Mary Wood subject to certain pecuniary I 
charges in favor of children: they then 
produced a deed from Mrs. Wood by which 
she conveyed (in 1791) parcel of this land 
by metes and bounds containing seventeen 
hundred and eighteen acres, to Robert 
Wood a son of Col. James Wood, and also 
another deed of the same date by which she 
conveyed the residue of said land by metes 
and bounds supposed to contain one thou
sand and eighty-two acres to Mrs. SU8&nnah 
Wood widow of Dr. John Wood another SOD 
of Col. Wood, for life and after her death, 
to Fanrose and Stanhope Wood two sons of 
Dr. Wood: Robert Wood in his lifetime sold 
and conveyed a portion of the land conveyed 
to him by his mother to one John Kenny. 
and after his death by deed dated the 16th 
of April 1833, his widow and heirs conveyed 
the residue to James Kyle under whose will 
the caveator. claimed as devisees: Stanhope 
Wood by deed dated the 9th of August 1821. 
conveyed one moiety of the land conveyed 
to him and his brother Fan rose Wood by 
Mrs. Wood iD 1791 to the same James Kyle. 
and Fanroae Wood by deed of the 16th 
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484 of May 1823 released -bis interest in 
the moiety so conveyed. The will of 

James Kyle was then found by which he 
de'l"ised his estate to the caveators subject 
to a provision in favor of his wife. The 
jury also find that the land in controversy 
is embraced by the conveyances and wills 
under which the caveators claimed title, 
and that after the purchase of the same by 
James Kyle the taxes on the land had been 
regularly paid. 

The foregoing is in substance all the 
facts found by the jury and no other facts 
appear to have been agreed by the parties. 

Now at the date of the will of James 
Wood and until the act of 17ffl, it is clear 
that after acquired lands would not pass by 
a devise in the most general terms of all of 
a testator's lands, tenements and estate 
whatsoever of which he was or at the time 
of his decease might be possessed. Brunker 
v. Cook, 11 Mod. R. 121; B. C. on appeal, 1 
Bro. P. C. 19; 1 Wms. Baund. m, n. (e.); 
3 Lom. Dig. 19. And as the grant did not 
iuue, nor was even the survey made until 
some years after the date of the will. and 
no interest shown in Wood of any kind 
either legal or equitable, at that date, the 
land did not and could not pass by the de
vise to Mrs. Wood, but upon the death of 
the testator descended to his oldest son as 
his heir at law, the Virginia statute of 
descents not having been enacted ti1l1785. 
But although the caveators failed to con
nect themselves with the grant to Wood 
through his will, still such a succe8Bion 
might be shown to the right which de
scended to the heir at law as would be suffi
cient to maintain this proceeding. Or if 
the better right 9Bnnot be deduced by 
descent from the patentee, yet the posses
sion of those claiming under the deeds from 
MrL Wood might have been under such 
circumstances as would itself invest the 
caveators with such a title or such an in
terest in the premises as would authorize 

them to interpose and prevent the 
48S *emanation of a grant to the cave-

atees. But upon these subjects the 
finding of the jury IS wholly silent. It is 
not found who was the heir at law of James 
Wood nor what may have been the course 
of descent from him nor whether any in
terest in this land was vested in those or 
any of them under whom the caveators 
claim. It is not found how many sons 
James Wood had, nor which of them sur
nved hini, nor which was the oldest. Nor 
il any thing found as to the possession of 
the land; whether the same was ever taken 
by anyone claiming under the Wood grant, 
and if so, when taken and how long con
tioued. It may be there has been such 
possession under claim of title as would 
itself suffice to vest a perfect legal title in 
the caveators, or with the other circum
stances shown in the case would authorize 
the jury to presume an abandonment of his 
claim or some family arrangement amount
ing to a conveyance or release of the right 
of the heir of James Wood whoever he may 
have been, to those under whom the cave
atora now claim. 

I think the 'finding of the jury is so de
fective that the court could not understand
ingly and safely undertake upon the facts 
which are found to adjudicate upon the 
rights of the parties, and that therefore the 
appellants are not entitled to have final 
judgment pt'OJIounced here in their favor, 
but that the cause should be sent back to 
the Circuit court for a more full and perfect 
finding of the facts upon which the rights 
of the parties may essentially depend. See 
Cropper v. Carlton, 6 Munf. '07; McNeel v. 
Herold, 11 Gratt. 309. 

I am of opinion to reverse the judgment 
and remand the cause for a new trial. 

The other judges concurred in the opinion 
of Lee, J. 

486 *The judgment of the court is as 
follows: 

The court, for reasons stated in a written 
opinion filed with the record, is of opinion 
that the said Circuit court did not err in 
permitting the copy of the survey dated 
the 20th of November 1749 mentioned in the 
first bill of exceptions to be read as evi
dence to the jury nor in admitting as evi
dence the deposition of William Kenny 
mentioned in the second bill of exceptions, 
the court being of opinion that the said 
William Kenny was not shown to be in
competent as a witne8B in this cause. But 
the court is of opinion that the Cireuit 
court did err in permitting the answer to 
the second interrogatory to the Aid Kenny 
upon his examination in chief to be read 
as evidence this court being of opinion that 
the statements and declarations of John 
Cock which were given in that answer .ere 
not evidence against the caveatees, and 
that the same shOUld have been excluded 
from the jury as well as the answers to the 
thirteenth, fifteenth and sixteenth inter
rogatories which were properly excluded by 
the court. And the court IS of opinion that 
the objection to the said second interroga
tory and the answer thereto should have 
been sustained. 

And the court is further of opinion that 
the Circuit court erred in permitting the 
patents to Frisbie and Jones mentioned in 
the third bill of exceptions to be read as 
evidence to the jury. this court being of 
opinion that the said grants were not evi
dence against the said caveatees upon the 
question of the identity of the Wood survey 
or any other matter in i8Bue between the 
parties in this cause. 

And the court is further of opinion that 
in so much of the instructions given by 
the court to the jury mentioned in the fourth 
bill of exceptions as informed them that if 
they should be satisfied that particular cor
ners of the Wood survey were established 
by the testimony, the lines must be run so 

as to go to said comers although 
487 *80 to run them might require a vari-

ation both in course and distance, 
there is no error, but that the rest and 
residue of said instructions was erroneous, 
this court being of opinion that in lieu 
thereof and in answer to the question pro
pounded by the jury. the court should have 
instructed them that it was their duty to 
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consider the evidence offered Il'8 to all of the 
corners and lines of the survey; that if 
there should appear to be any irreconcilable 
conllict or repugnancy between the different 
calls or any of them, they were to hold to 
and be ~overned by those which were most 
certain and important rejecting those if 
any which were less 80: that if any comer 
or corners should be established to their 
satisfaction, the lines radiating therefrom 
were to be 80 run as to converge at the 
same upon the ground and that course and 
distance should both be changed so far as 
necessary to make them so converge i that 
where no corner could be found, the patent 
calls for course and distance must be their 
guide and must supply such lines as could 
not be established by the proofs of such 
corner or of the lines themseh·es inter
secting thereat i and that in this manner 
they were to give location to the entire sur
vey and to determine for themaelves whether 
it covered the land embraced by the cave
atees' aurvey or any part thereof. 

And the court is further of opinion that 
!he finding of the. facts by the jury sworn 
ID the cauae was Imperfect and insufJ;icient 
and that the court could not understandingly 
and safely undertake to pronounce final 
judgment thereupon between' the parties' 
that the same does not ascertain who wa~ 
the oldest 80n and heir at law of the said 
James Wood or whether there was any suc
ce88ion on the part of those under whom 
the caveators claimed title to the rights of 
such heir at law, and if any what waa the 
character of such succesaion and to whom 
it applied; nor does it find that there was 

any family arrangement between said 
488 *parties either proven in fact or to be 

presumed from the long continued 
claim of those under whom the caveators 
claimed and the acquiescence of those who 
m~y have been entitled by descent from the 
sud Jamea Wood and the other circum
stances of the case i nor does it find whether 
possession waa ever taken and held under 
t~e Wood title and if 50, when taken, by 
whom, and how long continued. 

The court is therefore of opinion that 
final judgment ought not now to be pro
nounced upon the finding aforesaid, but 
that the same ought to be set aside and a 
new trial had upon the principles herein 
before declared. 

Therefore reversed, &c., and cause re
manded for a new trial upon which if the 
same questions shall arise as those upon 
which the opinion of this court has been 
herein before expressed, the rulings and 
opinions of the Circuit court shall conform 
to the views and principles above declared. 
Which is ordered. &c. 

489 *Middleton for Warren'. Heir. Y. Ar
nolda. 

July Term. 1856, Lewisburg. 
(Absent, ALLBN. P. and LBB. J.) 

B~avey_ 01 Preteaaecl Tltle.--A convey-

-Act Prohibited by Statlate-Penalty-Valldlty of 
Coat.-.c:t.-For the proposition that. a contract 

ance of a pretensed tiUe to land Is not void; and 
the bonds IlIven for the purchase money for the 
aame are valtd. 

This was an action of debt in the Circuit 
court of Lewis county, brought in 1846 by 
Henry O. Middleton, for the use of John 
Warren's heirs against George Arnold and 
others, upon four single bills for one hun
dred dollars each, given for the purchase of 
the right of John Warren's heirs to a cer
tain tract of land in the county of Lewis. 
The issues were finally made up upon five 
plpas field by the defendants in September 
1854. The first was the plea of payment, 
on which the plaintiff took issue. The 
other four pleas were in substance the 
same, and alleged that the single bills de
clared on were given for a pretensed title 
to a tract of land, purchased of Warren's 
heirs through their agent Middleton, and 
negativing in their plea all the exceptions 
i!1 the statute against buying pretensed 
titles. To these pleas the plaintiff de
murred i and the court overruled the demur
rer, and rendered a judgment thereon for 
the defendants. Whereupon Middleton ap
plied to this court for a supersedeas, which 
was allowed. 

Robert Johnston and Fry, for the appel
lant. 

Hoffman, for the appellees. 

MONCURE, J., delivered the opinion of 
the court: 

It is certainly true, as a general 
490 rule, that a contract *founded on an 

act forbidden by a statute under a 
penalty i. void, although it be not expressly 
declared to be so i and that no action lies 
to enforce it. It is al80 true, that if such 
void contract be by deed, the parties thereto 
are not thereby estopped from showing the 
illegality of the act which makes the COD
tract void. The numerous authorities cited 
by the counsel for the defendant in error 
ab.u!1dantly sustain the verity of these prop
oSitions. The main question arising in 
this case is, Whether a conveyance of a pre
tensed title comes under the general rule 
and was made void by the operation of th~ 
act passed December 6, 1786, entitled "an 
act against conveying or taking pretensed 
titles?" 1 Rev. Code 1819, ch. 103, p. 375. 

That act does not declare the conveyance 

founded on au act forbidden by statute uuder a 
peualty. la void. but that It does not necessarily 
follow that the unlawfulness of the act was meant 
by the lellislature to avoid the contract made lD 
consideration of It. the prtuclpal case Is cited aDd 
approved In the followlulI'cases:Yates v.Robertson. 
80 Va. 482: Neimeyer v. Wrlll'ht. 75 Va. If8. 

In Isaacs v. City of Richmond. 80 Va. 81. 17 S. E. 
ReP. 780. the principal case 18 cited with approval. 
but the case Is di8tinll'1llahcd on the II'round that the 
act tended to Impair the aupremacy of the constitu
tion and was void. 

See. In accord. with the rull nil' In the prlnclpalcase. 
Duval v. Bibb. 3 Call 862 : Tabb v. Baird. 3 call 475, 
481; Allen v. Smith, 1 Leill'h 281. 2M; Wllllams Y. SDi
dow ... Lelll'h 16. 17. 
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void, but prohibits it under the penalty of 
forfeiture, both by the vendor and vendee, 
of the value of the land conveyed; one 
moiety to the commonwealth and the other 
to him who will sue as well for himself as 
for the commonwealth; unless the vendor, 
or those under whom he claims, shall have 
been in possessiQn of the same, or of the 
reversion or remainder thereof, one whole 
year next before; though it provides that 
any penon lawfully posseued of land, or 
the reversion or remainder thereof, may 
take, or bargain to take, the pretensed title 
of any other person, so far, and so far only 
as it may confirm his former estate. 

Not long after the passage of the act, and 
as early as 1802, its construction and effect 
were considered by this court in the case of 
Duval v. Bibb, 3 Call 362; and the court 
were of opinion that the act imposed apen
alty, but did not avoid a conveyance. That 
s1lch was the opinion of the court, does not; 
appear from the case itself; but the fact 
is so atated by Judge Roane in Tabb v. 
Baird, Id. 476, 481, decided in the following 
year. Judge Carrington, in the last case, 
also declared that the act merely creates a 

penalty, and does not affectthe right. 
491 The same opinion has *been ez-

pressed by some of the judges in sev
eral subsequent cases; as by Brooke, P., in 
Allen V. Smith, 1 Leigh 231, 254, and by 
Tucker, P., in Williams V. Snidow, 4 Id. 
16, 17. No judge, so far aa I have seen, has 
ever expressed a contrary opinion. The 
law is so laid down in our text books. 2 
Tllck. Com. book 2, p. 215; 2 Lom. Dig. p. 
10; and has been so uniformly and univer
sally regarded in Virginia. It has been 
approved by the legislature, as is shown 
by the fact that no law has ever since been 
passed to the contrary, although there have 
been two general revisions of the laws since 
this opinion has been thus authoritatively 
promulgated. In the latter of these revi
sions, that of 1849, the propriety of this 
opinion was strongly indicated, not only 
by the omi8Bion of the act of 1786, but by 
the adoption in the Code, ch. 116, I 5, p. 
500, of a provision, that "any interest in 
or claim to real estate may be disposed of by 
deed or will." After all these judicial and 
legislative recognitions of this opinion, and 
after it has so long and universally been 
regarded and followed as a correct expo
sition of the act of 1786, it is now too late 
ilnd would be attended with wide spread 
evil, to reverse it; and it must therefore be 
regarded as the settled law of the land: es
pecially as its propriety is now for the first 
time questioned, after the act itself has 
been repealed, and one of an opposite na
ture adopted in the Code. 

Bllt even if the subject were res integra, 
we think-the opinion would be reasonable. 
The act of 1786 is subatantially a re-enact
ment of the statute, 32 Hen. 8, c. 9, I 2 and 
3. That statute was passed for a different 
age and country, and never suited the state 
of things ezisting here. It is justly char
acterized by an eminent law writer as a 
"se\"ere statute," even wi thout reference to 

any effect it might have in avoiding the 
contract of the parties. 4 Kent's Com. 447. 

And President Pendleton speaks of it 
492 in the same way in *delivering the 

resolution of the court in Duval v. 
Bibb. Its literal import has been much 
restricted by subsequent decisions, even in 
England; one of which is the case of Par
tridge v. Strange, Plowd. R. 77, in which 
the SUbject was very fully argued and con
sidered in the Court of common pleas a 
few years after the statute was passed. It, 
has been held that the statute does not ex
tend to a conveyance of an equitable title 
or estate; Lord Eldon in Wood v. Griffith, 
1 Swanst. R. 43, 55; Allen v. Smith, 1 
Leigh 231; nor to judiciat:or official sales; 
Frizzle v. Veach, 1 Dana's R. 216, 2Id. 
325; Jarnett v. Tomlinson, 3 Watts a: Serg. 
114; nor to mortgages or other securities. 
The state of things which occasioned the 
paB88ge of the statute has long since ceased 
even in England, where it has in effect 
been repealed by 8 and 9 Vict. C. 106, I 6, 
which authorizes the alienation of rights 
of entry and other rights of action before 
inalienable. Reports of revisors, p. 602, 
I 5, and note t. It was no doubt embodied 
in our original Code out of abundant cau
tion, in copying such of the old English 
statutes as were supposed to be applicable 
to our country. But it remained almost a 
dead letter upon the statute book until it 
was repealed, and a wholly different pro
vision adopted in its stead in the present 
Code. We therefore consider it a reasonable 
construction of the statute which limits its 
effect to the penalty thereby expre8Bly de
nounced, and leaves the conveyance to have 
such legal effect as it would have at com
mon law. That legal effect is that a con
veyance of land in the adverse poaaession 
of another is void as to that other and all 
penons claiming under him, but valid be
tween the parties. The law is 80 laid down 
in 2 Kent's Com. 448; where it is said that 
this is the language of the old authorities, 
even as to a deed founded on champerty or 
maintenance. See these authorities cited 
in note (a,) and the cases there cited from 9 

John. R.55, and 9 Wend. R. 516. See 
493 also the case of Livingston v. *Pro-

seus, 2 Hill's (N. Y.) R. 526. The 
law may have been differently expounded 
in some of the states; but it will be 
found that in some of them, as in Ken
tucky and Tenneuee, a conveyance of 
land in the adverse occupancy of a stranger 
to the contract, is expressly declared by 
law to be void. Chamberlin v. Steuart, 
7 Dana's R. 36; Wintersides v. Martin, 
7 Yerg. R. 384. And it will probably 
also be found, that whenever a con
veyance of land has been held to be void 
because it was of a pretensed title, the land 
was, at the time of the conveyance, in the 
adverse poueuion of a stranger. 

The conveyance in this case not being 
void, it follows, as a necessary conse
quence, that the bonds given for the money 
which was the consideration of the convey
ance, are not void. If the statute avoids 
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any thing, it is the conveyance which it 
expressly prohibits, and not the bonds for 
the Pourchase money which it does not so 
prohibit. If the conveyance is valid, a 
fortiori are the bonds. It would be to the 
last degree unreasonable and unjust if the 
purchaser, who is generally at least as 
guilty as the vendor and often more so, and 
on whom the statute imposes the same pen
alty that it does on the vendor, should have 
and hold the land con\"eyed without payinl(' 
any thing for it. This would be not to 
vindicate the law and effectuate its policy, 
but to give a premium to the chief offen
der, and to encourage dishonesty and fraud. 
It is not pretended in this case that there 
has been any failure of consideration; that 
the purchasers did not get precisely what 
they contracted for, and in consideration 
of which, they bound themselves to pay 
the money; but they place their defense 
upon the ground that they and their vend
ors have ,-iolated the statute against con
veying and taking pretensed titles. The 
answer is, "The law you have violated 
leaves the con\"eyance to have its legal 
effect. You have got what you bargained 
for, and every principle of law as well as 
honesty requires YOIl to pay what you agreed 

to _pay for it." 
494 "The view which has been taken of 

the case renders it unnecessary to de
cide any other question arising therein. It 
was maintained by the counsel for the 
plaintiff in elTOr, that as the statute did not 
declare the conveyance of the land, much 
less the bonds for the purchase money, 
void, the obligors in the bonds could not 
defend themselves against their enforce
ment upon the ground that, ex zquo et 
bono, they did not owe them; but only upon 
the ground that it would be against the 
policy of the law to enforce them, and that 
in fBri delicto potior est conditio defend
enbs: that if any such policy ever existed, 
it ceased by the repeal of the statute and 
the adoption of a new and different provi
sion on the subject in the Code: that the 
pleas in which the defense was set up in 
this case, not having been filed until after 
the Code took effect, then showed no good 
cause for not enforcing the payment of the 
bonds: that it was competent for the legis
lature to authorize such enforcement; and 
a law to that effect, operating on the remedy 
and not upon the right, would not interfere 
with vested rights, nor impair the obliga
tion of a contract, but on the contrary tend 
to enforce the contract: And that a law to 
that effect, is to be found in the provision 
adopted in the Code in lieu of the former 
statute against conveying or taking pre
tensed titles. We think there is great 
strength in this position; but whether it 
be sustainable or not, is a question which 
we need not now decide. We are (\f opin
ion, for the reasons stated, that the Circuit 
court erred in not sustaining instead of 
overruling the demurrer to the pleas num
bered 2, 3, 4 and 5; and that the judgment 
must therefore be reversed with costs, the 
demurrer sustained and the cause remanded 

to the Circuit court, to be tried upon the 
issue joined on the plea of payment. 

Judgment reversed. 

495 *Cribbins Y. Markwood. 

July Term. 18M. Lewtllburl'. 

[4!7 Am. Dec. m.l 
I. s.le.fR ....... o_Merelnlldeq_yol~.t 

Bar.e-A sale of a reversion In real estate by i1 

younl' man who had just arrived at the ue of 
twenty-one years. there hannl' been no fraUd or 
Imposition on the part of the purchaser. and DO 

con8dential relati01l8 between the parties. will 
not be set aside for mere Inadequacy of price. 

a. ~Vested-EaKl"b DoctrIae-N.t Applk:llbIe.
The Enl'UBh doctrine In relation to the Bale of 
expectant Interest&, 80 far u It relates to vest~d 

• IntereBts. held not to be law In thlB Btate. 

This was a bill filed in the Circuit court 
of Augusta county by Francis M. Markwood 
against Patrick CribbinB for the purpose 
of Betting aside a Bale and conveyance of 
an interest in real estate in the town of 
Mount Sidney iII' that county, on the ground 
of fraud and of gro.. inadequacy of price; 
the sale having been made by a young man 
BOOn after coming of age, and the Bubject 
being the one-third of a house and lot and 
out lot adjoining the town, in which his 
mother was entitled to dower, and of the 
whole of which she had possession_ The 
facts are stated in the opinion of Judge 
Allen. 

When the cause came on for hearing, 
the court'below declared that there was no 
ground for imputing to the defendaDt ac
tual fraud or impoaition; but UPOD the 
ground that it was in effect the sale of a 
reversion at half its value, by an inexpe
rienced youth, the court decreed the relJcis
sion of the contract and a reconveyance of 
the property. From this decree Cribbina 
applied to this court for an appeal, which 
was allowed. 

The case was ar/iued by Baldwin, 
496 for the appellant, and Michie, for 

the appellee; but authorities are re
ferred to by the judge, and it would be use
Ie .. to give them here. 

ALLEN, P. It appears from the plead
ings and proofs in this cause, that the 
father of tho: appellee departed this life in
testate about fourteen years before the 
institution of this suit; that he owned at 
the time of his death a house and lot in the 

es.Je of Rever.lon-In.deqaacy 01 Prlce.-For tbe 
propoalUon tha', a sale of a vested reversion by one 
who Is of alre. wbere tbe deallnp are falr. will nut 
be set aside for mere Inadequacy of price. the lIrln
cipal case Is cited and followed In Mayo v. Carring
ton. 111 Gratt. 107. and "ot,. 

And In Hale v. WllktnBOn. 21 GraU. 86. and not ... the 
principal cue Is relied upon as authority for the 
proposlUon that specl8c performance will not be 
refused on the l'rOundB of mere Inadequacy of price. 
See Mt, to principal cue In 87 Am. Dec. 'l7II. 
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village of Mount Sidney, Augusta county, time of the sale was, in the actual posses
and an out lot containing about eleven acres, sion of the whole thereof, the court below 
adjoining the village. He left four chil- ·seems to have conBidered that the interest 
dren, (all infants,) one of whom died under sold by the appellee was merely reversion
age. The appellee was the eldest child; ary. So regarding it, the question is pre
and when he attained bis full age on the sented for the first time in this court for 
24th of November 1851, he was the owner direct adjudication, How far it is incum
of an undivided one-third of said property, bent on the party dealing with the seller of 
subject to the dower interest of his mother. such an expectant interest to establish, 
The estate was a vested interest, two-thirds not only that there was no actual 
a present, and one-third an interest in re- 498 *fraud, but that he had agreed to pay 
version; the whole was in the occupation a fair and adequate consideration? 
and possession of his mother, to whom In reference to expectant heirs, arad those 
dower had not been assigned. Immediately sustaining that character, the doctrine 
after arriving at full age, the appellee seems now to be fully established in Eng
offered his interest in the property for sale land that they are entitled, for mere inad
to sundry individuals. In less than two equacy of price, to have the contract 
months after he attained his majority, he rescinded upon the terms of refu.nding the 
made sale of it to the appellant for one money and interest received. In Edwards 
hundred and sixty dollars, of which one v. Burt, 15 Eng. Law &: Equ. R. 434, de
hundred dollars was to be paid down, and cided in 1852, the Lord Chancellor observes, 
si:rty dollars to be paid in nine months, in that" it is unneceaaary to canvass or discu .. 
paper. On the 16th day of January 1852 the the prinCiples on this subject, for the rule 
appellee conveyed tbe property to tbe appel- on it was finally and distinctly established 
lant: on the tenth of March thereafter his by the house of lords in the case of Lord 
mother died with pulmonary consumption, Aldborough v. Frye; and that case follow
after a confinement to her bed of about a ing several of the previous authorities, 
mouth. The appellee instituted this suit clearly estabUshes that the purchaser of a 
on the 20th of March 1852 to set aside the reverBionary interest, or, at all events, the 
sale. and to annul the deed, upon two purchaser of such an interest from an ell:
grounds: First, of actual fraud, circumven- peetant heir, or from a person standing in 
tion and imposition on the part of the apo the situation of an ell:peetant heir, (and the 
pellant; and second, of constructive fraud, plaintiff Mrs. E. clearly sustained that 
supposed to be imputed by the policy of the character,) is bound, if the transaction is 
law to such a bargaifl, growing out of the impeached within a reasonable time, to sat-

mere inadequacy of price. The evi- isfy the court that he gave the fair market 
4'1l dence shows ·that the appellee had value for what he purchased." 

not actually resided with his mother In that case property had been bequeathed 
for several years before he attained full to the mother of Mrs. E. for life, with re
age; and that for some years he had been mainder to Mrs. E. for life. At the time of 
doing business for himself, uncontrolled by tbe sale, the mother was seventy-four years 
his mother. or any other penon. But as of age, and Mrs. E. was thirty-eight. So 
he was a frequent visitor at her house. he situated she clearly sustained, according to 
had better opportunities than the appellant this opinion. the character of one standing 
of informing himself of the condition of in the situation of an expectant heir. 
ber health. There is no allegation in the After this recent and unequivocal recog
bill. or any thing in the proof to show, that nition of the rule as finally established. it is 
the appellee was not fully acquainted with unneceuary to review the long series of 
his rights and the extent of his interest in cases upon tbis subject. They will be 
the property when he contracted to sell it. found, and the substance of them set out 
He seems to have been a young man of at and commented upon in the note to the 
least ordinary intelligence, and as he bad case of Lord Chesterfield v. Janssen, in 
been doing business on his own account for White & Tudor's Selection of Leading Cases 
some years, he must have had some ell:pe- in Equity. p. 344, 393. See also Davis v. 
rience ia dealing. At the time of the sale Duke of Marlborough, 2 S,vanst. R. 113, 
he was indebted in a sum not ell:ceeding 147, n. a. 
fifty dollars. but no portion thereof was due 499 ·Contracts with persons, sustaining 
to the appellant; and it is not proved that tbe character of ell:pectant heirs, en-
there was any relation of confidence be- tered tnto during the lifetime of the parent 
tween the parties. The proposition to sell or relation standing in loco parentis, for 
a.ppears to have been made by the appellee the purchase of interests dependent upon 
to the appellant, and this after he had been the bounty of such parent or relation, may 
offering his interest in the property for sale be obnoll:ious to the imputation of fraud on 
to others. Upon the facts in the record the tbe rights and interest" of the parent or 
court below beld, and as I think correctly, relation. In Chesterfield v. Janssen, 2 
that there was not the least reason for im- Ves. sen. 125, 156, Lord Hardwicke said, 
puting any actual fraud to the appellant in "A fraud may be collected or inferred in 
this transaction. the consideration of this court, from the 

In view of the facts that the property nature and circumstances of the transac
was undivided; that dower had not been tion, as being an imposition and deceit on 
assigned; that the Wldow, from tbe death otber persons not parties to the fraudulent 
of her first husband, had been. and at the agreement." Under this head be enumer-
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ates marriage brocage contracts, in which tain the character of an expectant heir, the 
neither of the contracting parties are de- heavy burden of showing, in all cases and 
ceived, but they tend to deceive others;' at all times, that he has paid a full and 
contracts to return a part of the portion of adequate consideration, haa not 
the wife; contracts by some creditors, to 501 always been acquiesced ·in as cor
secure a larger portion of their debtl>, before recto In some of the earlier cases aD 
they will unite in a deed of composition opposite rule has been acted on. Thus. in 
with other creditors; and in the aame cIa.. Nichols v. Gould, 2 Vea. sen. 422, Lord 
he mentions catching bargains with heirs, Hardwicke refused to set aside the purchase 
reversioners and exr.;ctants, in the lifetime of a reversion at an under value, there be
of the father, &c. 'The father, ancestor, ing no fraud. He observed, "there is no 
or relation from whom was the expectation proof of any fraud, or imposition on the 
of the estate, is kept ignorant, and is so vendor; nothing but suspicion; and there
misled and seduced to leave his estate, not fore it is too much to set aside the purchase 
to his heir or family, but to a set of artful merely on the value." In Griffith v. Sprat
persons who have divided the spoil before- ley, 1 Cox's Cas. 383, the subject of sale 
hand." consisted in part of a reversion. Lord 

In conformity with this rule, it was held Chief Baron Eyre remarked, "that the case 
in Boynton v. Hubbard, 7 lIIIass. R. 112, had been much reated upon this, that the 
that a contract made by an heir to convey, satisfaction received was so inadequate in 
on the death of the ancestor living the value that it was :impossible to resist the 
heir, a certain undivided part of what inference of fraud which arises from such 
should come to the heir by descent, devise inadequacy; or if possible, to make inade
or distribution, was a fraud upon the ances- quacy itself a distinct principle of relief in 
tor. This deceit, says Parsons, C. J., is equity. But that he knew of no such prin
relieved against as a public mischief, as ciple, and the common law knows of none 
being a deceit on the father or other rela- such; that he would never agree that inad
tion, who is thus influenced to leave his equacyof consideration is in itself a prin
fortune to be divided amongst a set of ciple upon which a party may be relieved 
common adventurers, and because it is de- from a contract he has wittingly and wil-

structive of all well regulated control lingly entered into. But it may be a strong 
500 or authority ·of persons over their evidence of fraud when the transaction is 

children or others having expectations such as to be inconsistent with the sober 
from them. manner of a man's conducting his affairs." 

The rule, when limited and restricted to In Wood v. Abrey, 3 lIIIadd. R. 417, the vice 
the sale of expectancies of the above de- chancellor, Sir Jno. Leach, in reply to the 
scription, may be sustained by principles argument, that the party was entitled to 
applicable alike to all well regulated com- relief on the ground of the purchase being 
munities. It is the policy of every well of a reversion, unless the purchaser could 
constituted society to protect against fraud, show that the consideration was adequate, 
and to suppress vice. Contracts with young observed, "That the policy of this rule as 
heir& for mere expectancies dependent upon to reversions may be well doubted, and if 
the bounty of the relation, tend to encour- the cases were looked into it might be found, 
age both. They are most generally entered that the rule was'originally referred only to 
into for the purpose of ministering to some expectant heirs, and not to reversioners." 
secret, vicious indulgence. A deceit is In Shelly v. Nash, 3 lIIIadd. R. 232, the 
practiced on the owner and disposer of the same judge questions the principle and 4;he 
pro~rty, and the necessity of concealment policy of the ntle, arguing to show that 
subJects the expectant heir, generally sellers of reversions were not necessarily 
young and inexperienced, to oppressive in the power of those with whom they con
sacrifices. tract; and that persons who sell their 

In the note to Davis v. Duke of lIIIarl- 502 reversions ·from the pressure of dis
borough, 2 Swanst. R. 113, 147. the anno- tress, are thrown by the rule into the 
tator states th.t the principle 'laid down in hands of those "'0 are likely to take ad
some of the cases as that on which the vantage of their situation; for no person can 
doctrine is in part founded, would seem to securely deal with them. Sir Wm. Grant, 
comprehend every person dealing for a re- in Peacock v. Evans, 16 Ves. R. 512, says, 
versionary interest; yet he raises the ques- that the tendency of this doctrine is to 
tion, Whether, in order to constitute a title render all bargains with such persons very 
to relief, the reversioner must not combine insecure, if not impracticable. And again, 
the character of heir? He remarks, that in Gowland v. De Faria, 17 Ves. R. 20, the 
the reversionary interests, the sale of which same judge speaks of the rule requiring 
has been rescinded from mere inadequacy such a purchaser to show that a full and 
of price, were expectant on the decease of a adequate consideration was paid as impos
parent or other lineal ancestor in every in- ing a ~eavy burden upon him; but that his 
stance, except in a few cases which he case is an exception to the general rule, that 
enumerates, In all of which the sales have for mere inadequacy of value a contract is 
been made while the vendors were in dis- not to be set aside. In Jeremy's Eqa. 
tress, and so the transactions were affected Jurisdiction 398, the writer draws a dis
with actual fraud. tinction between contracts with expectant 

The doctrine of imposing upon a pur- heirs, and contracts with the actual owner 
chaser from a reversioner who does not 8US- in remainder or reversion; and conceiving 
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that con latter class ar ies. That h ncon-
necessari to excite suspi in the objecti rate 
he c1asse bargains to be could not sell h This 
aside on account of fraud, and not merely might force an heir to go home and submit 
on the ground of inadequacy of price. to his father, or bite the bridle and endure 

The rule, therefore, if distinctly settled some hardships; and in the mean time he 
in England, as being applicable to contracts might grow wiser and be reclaimed. This, 
with reversioners who do not combine the which seems to be the leading case, was 
character of expectant heirs, has only been one in which the reverisoner occupied the 
so established within a recent period, and position of heir, his father the owner of the 
not without serious doubts as to its pro- life estate, being regarded as the head of 
priety. referred to ly. 
that it co garded as a se next case, Cole 3 P. 
principle prudence at the 290, where t rule 
of Ameri ceo unded, the pI a re-

The su ed to in the ca by a bequest Lord 
McKinne 2 Leigh 149. aid the cases 0 ot in 
case wa decided on nd because no rued, 
grounds; 1 g delivered the p fterwards confir , eHef 
ion of the court, re.JDarking that it was not was denied. But the chancellor said, that 
necessary in that case to decide whether as to the cases of expectant heirs, it wall 
every seller of an expectant interest the policy of the nation to prevent a grow-

is to be treated as an expectant heir; ing mischief to ancient families, that of 
50J *and therefore he gave no opinion on seducing the heir apparent from a depend-

that point. The question has not ence on his ancestor, who would probably 
been adverted to in any other case, and is have supported him, and by feeding hill 
therefore rst impressio . ancies, tempt' . . his 
Virginia. lifetime, to s n of 

There be no greater e which was se , for 
son for r right of the 0 as it tended to ilies .• 
of a reve remainder tha hout the whole s the 
property ssession. A r nnounced in oing 
sion is value. It has maintaining a ation 
market p e subjected to ead of the fam ting 
claims of creditors; and the owner himself the breaking up of family estates, seems to 
may make a valid sale at public auction, be the main foundation to the doctrine. 
according to all the allthonties. Yet, ac- Any person having a reversionary interest 
cording to the doctrine of the recent Eng- to dispose of, has, irrespective of his age, 
!ish cases, every person entitled to such come to be classed with an expectant heir, 
reversion or remainder is treated as an ex- and in the langllage of Lord Thurlow above 
pectant heir, and in the language of Lord quoted, reduced to the situation of an in
Thurlow in Gw nne v. Heaton, 1 Bro C fant a ainst the effect of his own conduct. 
C. I, 9, " cy in justice, doubt has arise gree, 
tecting th has the expecta e situation of y in 
and redu the situation 0 gland. Owing ce of 
infant, a ts of his own lct *settlement s of 
duct." I erefore, impor ail, the parent gen-
to enqui nciple upon w ife tenant, and heir, 
this doctr to re\'ersions oner. Tnus co char-
vested remainders, IS supposed to rest, and I acters, the courts for reasons of pohcy have 
to ascertain how far the policy on which it applied principles adopted to protect the 
is fOllnded is applicable to the condition of young and inexperienced expectant heir to 
this country. If the doctrine grows out of the owners of reversions and remainders. 
a policy hostile to our syeem of goveru- The reasons of policy which have influenced 
ment, and incompatible with the habits of the English courts, have but little applica
our people, there can be no propriety, when tion to this country. That due subordina
not controlled by binding authority, in our tion to the head of the family upon which 
following nt English cas s is laid, and w seE'k 

The cas n V. Griffith, 1 e long after the ed at 
Wms. R. he first enuncia discretion, gro divi-
of a polic ngth has pre\' nks which pre oun-
in the E In that instan e political and ence 
vendor th of age, ma verning class m ned; 
and the f Hy, was the 0 ence to the he y in 
of a rem after his fath lations of life, eans 
death, who. was old, and died two years by which a distinction of classes and grada
after the sale. Lord Northington denied tion in society is kept up and preserved. 
relief, yet upon a rehearing before Lord The same consideration has operated to pre
Jeffries, relief was granted; the chancellor vent the breaking up of estates. Titular 
declaring such bargains tended to the rank, wit~out wealth or position, soon 

destruction of heirs sent to town ceases to command the respect of the commu-
504 *for education, and to the destruction nity. To keep property in a particular 
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estrictions are he free 
tion of real est opera-
f their system re, en-

tails, and strict settlements: one of the 
consequences of which is to combine in 
almost every instance the character of re
versioner with expectant heir; and hence 
the courts have assumed the extraordinary 
power to continue such re,",ersioner in a 
state of pupilage long after he has arrived 
at years of discretion. 

such reasons ex gnition 
h a doctrine he rity of 
arent whilst the bled to 
ct for himself, reed by 
or the best sec orality 
citizen is to b serving 
aired the family t when 
egal control ce y g man is 

506 called upon by the habits of our -peo-
ple, and his duty to the public, to act 

for himself in all the most important rela
tions of life, uninfluenced by an abject de
ference to the opinions of others occupying 
no higher position in society than himself. 
Proper reverence is due at all times to the 

from the chil e latter 
rrived at year , that 
t becomes a m which 

are not calle rce. It 
more readily fulfilled 

left to the free ild and 
lent influence public 
n,. unaffected ictions 

upon his dominion over his property. 
The policy of our country favors the free 

alienation of property, is adverse to large 
accumulations descending in a particular 
line, and by abolishing entail and primo
geniture, encourages an equal distribution 
amongst all standing in the same relation to 
the common ancestor .AJs one of the con-

ces of our sys rely the 
hat the reve es the 
ter of expectan combi-
, we have see n Eng-

which has led t nfound 
versioner with and to 
the same doctr In Vir-

Klnla such combinatIon IS the exception. 
It is not often that the child under the con
trol of the parent or ancestor, has a vested 
interest in his estate. Reversions usually 
arise after the death of the parent intes
tate, and most generally grow out of as
signment of dower to the widow; and most 
remainders are created by the will of the 

making provi dow for 
A young man ull age, 
ntly finds hims wner of 
ed remainder pectant 
de estate, and he most 
Ie property b i m. A 

n such cases, f man-
, for a moderate , is most 

generally for the interest of the owner. 
5(fl Judiciously invested, "or well im-

proved in a country where the field 
for enterprise is so wide and inviting, it 
may lay the foundation of a fortune far 
exceeding the value of the whole fee simple 
when the life estate terminates. 

By ule the owner 
versio mainder canno 
benefi perty by negoti 
private sale. He must either sell at public 
auction or hold on to the dry reversion until 
perhaps the decline of life. Unable to deal 
with it as with his other property, he.is 
thrown into the hands of the speculator, 
who will indemnify himself for the hazard 
he runs in being called upon at some future 
day to show, by the vague opinion of wit-
nesses ony of forme 
will be fluenced by th 
condit hen they testify 
the pn te at the tim 
purcha 

Wha may be adopted 
erence with expectant 
secretly se 109 e chance of a paren 8 

some relation's bounty; it seems tome that 
the actual adult owner of a vested interest 
in property, whether in reversion or re
mainder, should not be reduced to the con
dition of pupilage from regard to any 
supposed rule of public policy, or for the 
purpose of extending to hIm any particular 
protec . rule of public . 
exists ry; and all atte 
fetter he owner by r 
ing hi enation, operat 
riousl y lessen com 
and s e market pri 
proper no valid rea 
Makin tional case. T 
tracts of such reversioners or remainder
men, like all other contracts, if made by 
those competent to contract, if they are not 
gained by ill practice, nor made against 
the laws, should be kept. 

This court in several instances has repu
diated the doctrine of imputing fraud 

508 as a matter of law. Da,-is"v Tur-
2; Hutchison v 

1 Rob. of Alexandria 
ton, 1 And the enq 
'refere y reversioners 
maind be whether 
partic al fraud exist 
adequ youth, inexpe 
indebtedness, dIstress, are circumstances to 
be looked to and weighed in determining 
whether the bargain in the particular in
stance is not so unconscionable as to 
demonstrate some gross imposition, cir
cumvention, or undue influence; and so to 
justify relief on the ground of fraud. In 
the absence of such proof of actual fraud, 
I.do n lOcumbent on t 
chaser expectant int 
make in, by showin 
full a sideration was 

Wit consideration 
tracts t was observed 
Hardw ols v. Gould, 
sen. 4 , Y purchase of t 
must be on the foot of great uncertainty as 
to the value." And he asks, "Will a court 
of equity, after the contingency has fallen 
out one way, enter into the consideration 
of the value?" Or, as was said by the 
Chief Baron in Griffith v. Spratley, 1 Cox's 
Cas. 383, "The ",alue of a thing is what it 
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will produce. and it admits of no precise 
standard. One man may sell his property 
for leu than another would. He may !Jell 
under the pressure of circumstances, which 
may make a smaller price more beneficial 
than a greater price would have been under 
different circumstances. If courts of equity 
were to unravel all these transactions, 
they would throw every thing into confu
sion, and set alloat the contracts of man
kind." 

In the case under consideration, many 
of the witnesses deposed that in their 
opinion the. price agreed to be paid was 
adequate. The testimony on both sides 

shows that about one thousand two 
509 hundred dollars ·would have been 

the full market price for the whole 
fee simple, if sold upon the usual terms of 
«edit. Deducting one-third. four hundred 
dollars. the value of the widow's dower, 
and eight hundred dollars remain to be 
divided amongst the three heirs. A present 
interest of two hundred and sixtY-SIx dol
lars and sixty-six and two-thirds centa to 
each, with a reversion ill four hundred dol
lah, the one-third expectant on the widow's 
life estate. This estimate, however, is 
made upon the market price of the property, 
snpposing the whole fee simple could have 
been sold. But it was undivided, and 
from its nature probably not susceptible of 
equal division. The consent of the dowreu 
would have been necessary to a sale of the 
whole, out and out. If abe refused, and 
elected (as in all probability abe would) to 
have her dower laid off, the aaaignment of 
dower in such a property would necessarily 
have materially impaired the market price 
of the residue •. Under such circumstances, 
the value of the interest sold by the appel
lee is at best conjectural. And therefore 
we need not be surprised that many of the 
witnesses examined, looking to the mere 
money value of the interest sold, thought 
the price to be adequate. The moat that 
'!In be said is, that perhaps at the time of 
the sale the price was a low one; and in 
the event which has happened, that the pur
chaser hall made a good bargain. The 
inadequacy is very far from being so gross 
as to shock the moral sense; and it has 
uniformly been held, that inadequacy of 
consideration between persons who stan.d 
upon precise and equal footing is in equity 
of no account, unleaa from ita groaaness it 
is of itself evidence of fraud. 

As to the allegation that the appellant 
has withheld a portion of the hand pay
ment, it might constitute an objection to 
the specific execution of the contract at the 
5uit of the appellant, if the same had not 

been executed; but in this case the 
510 contract has been executed ·by the 

conveyance. And besides, the reten
tion of a portion of the hand payment is 
satisfactorily accounted for. The proof 
Ihows that it was withheld with the con
lent of the appellee until some enquiry 
could be made into the condition of the in
testate's estate. 

Regarding the case as if the whole in-

terest sold was reversionary, the moat 
favorable aspect for the appellee under 
which it can be contemplated, he has, in 
my opinion, failed to make out a claim to 
relief either upon the law or the facta of 
the case. In reality, however, the bulk of 
the property sold was a present interest 
in the undivided two-thirds. The reversion
ary interest embraced only the one-third to 
which the widow would be entitled for life. 
The doctrine of the English courts as to 
sales of reversionary interests did not apply 
to the moat valuable portion of the prop
erty. Even if the English rule were recog
nized as obligatory, it might still be ques
tionable whether it should be extended to 
the purchase of such ILJl interest, the larger 
portion of which was a present interest 
In the seller. But resting my judgment upon 
the broader ground before discussed, that 
the purchaser of such an expectant interest 
is not bound to show that the price given 
was adequate, when no fraud is imputed or 
proved. I do not deem it important to pursue 
this latter branch of the enquiry any farther. 

I think the decree was erroneous, and 
should be reversed. and the bill dismissed. 
But as the case was one of the first impres
sion, I think it should be dismissed without 
coata. 

The other judges concurred in the result 
of the opinion of Allen, P. 

Decree reversed. 

511 ·H.rn.ba .... r'. Adm'r y. Kinney. 

JulY Term. 11M, LewillbUTlr. 

•• a.-ry PnctIc»-Il..... '-- ........... Aftw
DIKoYeNdBvW-*-lB an action at law on a bond 
ar.Llnst the surety. he defends It on the /ITOUDd 
of UlUry: but there 18 a judlPlleDt ar.Llnlt him. 
The larety then ftlea a b1l1 for reUef ... ID8t the 
jndlPlleDt. on the /ITOuDd of after·cl.1lcovered en
dence. But there was endence to the lime point 
before the jury. The after-41Bco'Yered endence 
belD. merely cumulative. It II not /ITOund for 
reUc;f. 
·Now Trlal-Atter-Discovered Bvlcleaoe..-For the 

pro))OlltioD that a new trial '11'111 not be lrTanted on 
the IrTOUnd8 of newly-4lsco'Yered endence when the 
endeDce II merely cumUlative. the priDclpal case 
Is cited aDd followed In Brown 'Y. Speyers.1O Gratt. 
U!. and IIOC,. 

Prlac:lpaI aad 5aret)'-DIach ..... 01 .... nty.-In 
PollDl' 'Y. Maddox. 41 W. Va. 788. 24 S. E. Rep. len!. 
It Is 8a1d: ··Nor III the promise of Polini' to put no 
more collectioDI In the hands of Maddox blndln •. 
as he had the ril'ht to do 110, and hll promise was 
ba8ed OD no cODslderation. and 18 like the proml8e of 
acredltor Dot to make his debtor pay. or like a 
promise to a lurety to exoDerate him. which does 
not blDd. An al'l'eement without coll8lderation Is 
DO bar to lel'al ril'hts. Mo.~by v. Leeds. 8 Call 4811: 
Berm. E8top. 110118; Harubar(lllf'" Adm'r D. X"""v. 
18 GratC. SU." 

The priDclpal case III alBo cited ID Coffman v. 
Moore.IlIIGratt.1t8, aDd casel cited; Sayre 'Y. Klnl'. 
11 W. Va. 674: GlenD v. Morl'lUl, a w. Va. .. 
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2. Same-Sule-Defeace All_able at Law.-In such 
a case the surety seeks relief on the II'round that 
the principal obl1l1'or had sold to the oblla'ee a 
tract of land for three thousand dollars, which 
was to be credited on the bond. but that only two 
thousand II.ve hundred dollars had been 80 credo 
Ited. This defense mlll'ht have been made at 
law. and Is no around of relief. 

3. Same-SlIme-Cue at Bar.-Tbe surety further 
cbarll'es that the obllll'ee aareed upon the sale 
and purchase of said land. to release the sureties; 
but althoulI'h there Is proof that pendlnll' the 
nell'oUatlon. the obllaee said he would take a 
bond for the balance from tbe principal oblla'or 
with his 80ns as sureties. and would walt with him 
for the money durlq his life. upon his payinll' the 
Interest, and It was also proved that the principal 
obllll'or was anxious to relieve his sureties. Yet In 
the II.nal execution of the contract nothlnll' havlnll' 
been provided to Carry out tbe arranll'ement, and 
the obllaee retalnlnll'the old bond. credited with 
the price of the land. and obllll'Or paylnll' Interest 
upon It, there Is no 1I't'0und for relief on that 
account. 

40 S __ s.me-s.-.-The principal obllll'or hav· 
Inll' been remiss In payinll' the Interest upon the 
bond promptlY. as he was required to do. on two 
occasions when he sent an all'ent to pay the Inter
est due. directed him to .pay the Interest up to 
the period when the Interest would next become 
due. This. however. was voluutary on his part. 
and not required by the obllll'ee; but endorsements 
of the payments were made upon the bond. This 
Is no lI't'Ound of relief to the surety. 

This case is a sequel to that of Harns
barger's adm'r against Kinney, reported 6 
Grattan'1lf1. When the cause went back, 
Kinney filed his bill in the Circuit court of 
Augusta county, to enjoin the judgment 

upon various grounds; the first of 
512 which was of after discovered *evi-

dence. After stating the execution 
of the bond of April 1821, by Moses McCue 
and :John H. Hyde to Addison Hyde, and 
its assignment to Harnsbarger, he charged 
that Harnsbarger knew that it was an ac
commodation bond, and that with that 
knowledge he discounted it at ten per cent. 
by the assignment of other bonds to Addi
son Hyde, which, at the same time and in 
his presence, were assigned by Hyde to 
McCue; and that Harnsbarger knew that 
Hyde had no right to them, but that they 
were intended to be assigned to McCue. 
He stated that since the last trial of the 
cause he had discovered most important 
evidence, which by no diligence could he 
have discovered before; since he had knowl
edge of no fact or circumstance to direct 
enquiry to it. That on the trials at law it 
was clearly proved by Addison Hyde that 
the said bond was an accommodation bond, 
and that Harnsbarger knew this at the time 
of the assignment to him; "but there was 
a failure of proof satisfactory to the court 
or jury, as it would seem from the result, 
to show that he gave less for it than its par 
value, which if proved would have made 
the transaction clearly usurious and void." 
That soon after the decision of the cause 
in the Court of appeals he had discovered 

for the first time, that a certain Overton 
Gibson would have been a material witness 
for him on the trial, to prove that the 
transaction out of which the bond grew was 
usurious. That said Gibson was frequently 
at the house of Harnsbarger a!lout the date 
of the old bond from McCue and:J ohn H. 
Hyde to Addison Hyde, of the 30th of April 
1821, in consideration of which the bond on 
which the judgment was rendered was 
given; and often heard from Harnsbarger 
the history of the circumstances connected 
with the execution of said bond. That 
Harnsbarger had informed Gibson that 
McCue had applied to him for a loan of 
money; that McCue had agreed to take 

bonds, and allow Harnsbarger to 
513 shave hi" bond at a *large discount, 

and pay for it in bonds. And that 
Harnsbarger had informed said Gibson that 
he made by said exchange some three or 
four hundred dollars; which he said was a 
good day's work. . 

Other grounds for the injunction were, 
that the land sold by McCue to Harnsbarger 
and conveyed to Hamilton, was extorted 
from McCue at about half its value, under 
the pressure of his embarrassments, and 
when he was in a state of mind which par
tially if not entirely incapacitated him for 
the transaction of business. That there 
was an actual contract on the sale of said 
land, that if McCue would let Harnsbarger 
have it at a certain F.ice Harnsbarger 
would release his set:unties; which condi
tion was performed, and the contract of 
release thereby consummated. That Harns
barger also agreed that if the interest on 
the balance of the debt remaining after the 
sale of the land, was punctually paid, he 
would indulge the said McCue, without the 
privity or consent of said securities; which 
latter condition was also performed for 
many years afterwards, whereby said se
curities were deprived of their bill quia 
timet. The prayer of the bill was for an 
injunction to the judgment; for a new trial; 
and for general relief. And the injunction 
was granted. 

Hamsbarger's administrator answered, 
denying all knowledge of the usury, ex
tortion or agreements for release of the 
securities or for delay, charged in the bill. 
The facts stated in the bill as to Harns
barger's statement of the circumstances 
attending the execution of the first bond, 
and the profi t which Harnsbarger made on 
the discount of the bond, were testified to 
by Overton Gibson: and his statement of 
the discount of the bond at ten per cent. 
was also testified to by Richard Gibson. 
There was also evidence as to the sale and 
purchase of the land, and the condition of 
. McCue at the time. 
514 *The cause came on in February 

1853 upon a motion to dissolve the 
injunction, when the court declining at 
that time to express any opinion as to the 
claim of the plaintiff to the relief prayed 
for on any of the four grounds stated in 
his bill, nevertheless rejected the motion 
to dissolve the injunction, and gave the 
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plaintiff leave to amend his bill, and put him as the agent of his father at the house 
in issue another ground of relief appearing of Hamsbarger: And he sustained the 
from the endorsements on the bond. statements in the answer, expressly nega-

In pursuance of the leave given, the tiving any contract or agreement for delay; 
plaintiff filed an amended bill, in which he and stating that the payments were volun
charged that Hamsbarger on the first of tary on the part of McCue, made because 
April 1833, did fora valuable consideration, of his previous delays in the payment of 
contract and agree with McCue the princi- interest, and to keep Hamsbarger in a good 
pal debtor, to receive the interest in advance humor, in the hope that he would not preas 
upon the bond upon which the judgment for the payment of the principal of the 
had been obtained against the plaintiff as debt. 
lurety for McCue; and that in pursuance 516 *The endorsements on the bond re-
of that agreement said Hamsbarger did on ferred to in the bill and answer, were 
that day actually receive from McCue the as follows: 
lum of one hundred and eighty dollars April 1st, 1833.-Paid this day $180, being 
which would have fallen due on said bond the amount of interest till 10th of April 
on the last day of April next thereafter. next. M. H. McC. 
And in like manner said Harnsbarger did, November 20th, 1834.-Paid this day $127, 
on the 20th of November 1834, make another being the amount of interest on this note, 
agreement with said McCue based upon down to the 10th of April next. 
Tilluable consideration, by which he agreed M. H. McCue. 
to receive from said McCue payment on The last payment made previous to these 
account of interest not then due upon said was April 16th, 1831, when the interest for 
bond; and accordingly he did on that day three years was paid. 
receive the sum of one hundred and twenty- The cause came on to be finally heard in 
seven dollars from McCue, that being the June 1854, when the court perpetuated the 
amount of interest on said bond to the 10th injunction. Whereupon Harnsbarger's ad
of April next thereafter; both of which ministrator applied to this court for an ap
payments said Hamsbarger caused to be peal, which was allowed. 
endorsed on said bond. And the plaintiff 
averred that all this was without his knowl- Stuart and H. W. Sheffey, for the appel-

lant. 
edge or consent; and that in pursuance of Michie and Baldwin, for the appellee. 
said agreements said Hamsbarger did ex-
tend the day of payment to McCue from the SAMUE~S, J. A plaintiff who comes 
dates of said payment up to the periods into a court of equity asking the new trial 
when the interest 80 paid in advance fell of an issue at law. on the ground of having 
due; and that this giving time was without discovered evidence after the trial, must 

the consent of the plaintiff. show that he has not been guilty of laches 
515 *The administrator answered the in making the discovery; that the evidence 

amended bill. He denied that any is material to the issue; that it is not 
contract for indulgence or stay of suit was merely cumulative, or in addition to other 
made between Harnsbarger and McCue, evidence of like import heard at the trial. 
at the time the endorsements referred to in In the view I take of this part of the case, 
the bill were made on said bond. He said it is not necessary to consider any question 
that the endorsements were made by Moses other than the one whether the newly dis
H. McCue, the son and agent of Moses Mc- covered evidence is cumulative, or whether 
Cue; that on neither occasion was there it be such that no evidence of like sub
any contract for further indulgence on the stance was heard by the jury which tried 
bond; and that the bond was at the time I the case. It was incumbent on the plaintiff 
due, and both the principal and interest to make out his case in all its material 
were demandable of all the obligors in the parts; he should have showp what newly 
bond. He alleged further that Harnsbarger discovered evidence he proposed to offer on 
was particular in requiring prompt payment a new trial; also what evidence haa 
of interest due him; and that McCue hav- 517 been offered -at the former trial. to 
ing been in arrear in that respect, when the end that the court might see that 
Moses H. McCue was sent to make said the new evidence was not of the like sub
payments he was instructed, in considera- stance and import with any portion of that 
tion of the previous long delay in paying already heard. The plaintiff in this case 
interest, to make the payment large enough in his bill alleges that upon the former trial 
to cover the interest for the current "ear. it was proved, "that the said bond of three 
That this was the voluntary act of Moses thousand eight hundred and fifty dollars 
McCue, not required or demanded by was an accommodation bond, and that said 
Harnsbarger; and that it was done without Harnsbarger knew it to be 80, but there 
any stipulation or understanding that was a failure of proof satisfactory to the 
Harnsbarger should wait one moment if he court or jury, as it would seem from the 
chose tosue, or was required by the sureties result, to show that he gave leas for it than 
therein to sue, on said bond. its par value, which, if proven, would have 

Moses H. McCue was examined as a wit- made the ttansaction clearly usurious and 
ness; and he sustained the statements of void." This is not an allegation that no 
the answer. He stated that the endorse- proof as to the particular fact stated had 
ments on the bond were made by himself, been offered, but only that the proof was 
and that the payments had been made by "not satisfactory to the court or jur"." 
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This is not enough to justify the interfer
ence of the court; for in every instance in 
which the jury finds against a party who 
has offered proof to establish a fact or a 
aeries of connected facts to sustain the 
issue on his part, it is because the evidence 
is not satisfactory to the jury. The plain
tiff seems to have been wholly intent upon 
proving in this case the usury alleged in 
defense, and to have omitted the plain 
duty, required by his case, of showing 
either that there was no proof at all, or no 
proof on which a jury might have acted, in 
regard to the fact he now seeks to prove by 
the newly discovered evidence. He has 
utterly failed to meet the exigency of his 
case, by showing that the evidence is not 
merely cumulative. 

In the argument here, the counsel on both 
sides relied upon the record in the suit at 
law, of which the evidence at the trial is 
made a part. I do not perceive that this 
record has been made part of the record in 
the chancery cause (now before us) whilst 
in the Circuit court; and it cannot there
fore be properly looked into. If it were 
otherwise, I would say that proof of pre
cisely the same import as 'that now proposed 

to be offered, was heard on the trial 
518 at law; and that the *new evidence is 

merely cumulative. Thus I am of 
opinion no new trial of the iuue on the 
plea of usury should be directed. 

The appellee seeks relief upon the further 
ground that his principal McCue in his 
lifetime had sold to Hamsbarger, the ap
pellant's in~estate, a tract of land at the 
price of three thousand dollars, to be ap
plied as a credit to the bond on which the 
Judgment was obtained; and that credit 
was not given for this price, but only for 
two thousand five hundred and twenty dol
lars, part thereof. Without stopping to 
comment upon the defects of the appellee's 
proof of the fact alleged, or on the probable 
application of a portion of the price to an
other debt from McCue to Harnsbarger, it 
is enough to say that this is a defense 
which, if well founded, might have been 
made on the trial at law, and that no rea
son is shown for the failure to make it 
there. 

The appellee seeks relief upon the further 
ground that the contract by which McCue 
sold to Hamsbarger the tract of land already 
mentioned, was extortionate and uncon
scionable. and wrung from the fear and 
distress of the debtor by his grasping cred
itor. If this were all true as alleged, it is 
impossible to perceive how the appellee can 
found thereon any claim to relief in this 
case. At a proper time and between proper 
parties it might have been a question fit to 
be investigated whether the contract of sale 
should be rescinded; yet this would afford 
no relief to the appellee whose obligation 
existed before the sale; he could not claim 
to have a new and different contract estab
lished, and credit for a larger amount placed 
on the bond. 

The appellee seeks relief upon the further 

ground that by the contract for sale of land 
above mentioned, the sureties Kinney and 
Sowers were to be discharged from all lia
bility; and further that Harnsbarger should 
indulge McCue for the balance of the debt 

as long as Harnsbarger should live. 
519 These grounds for relief are *not, nor 

is either of them, established by 
proof. It is shown that pending the nego
tiation for the sale Harnsbarger did say 
that if McCue would sell the land on cer
tain terms, McCue should never be troubled 
for the balance due on the bond whilst hilo 
(Hamsbarger's) head "was hot;" that 
Harnsbarger offered to take a new bond for 
the balance with McCue's sons as sureties, 
but that it was not given; that McCue was 
anxious to relieve his sureties; that the 
deed was executed, and two thousand five 
hundred and twenty dollars credited on the 
bond. There is no proof whatever as to 
any thing saiel or agreed upon when the 
contract was finally consummated, and in 
the final execution of the contract the par
ties were aided by others who were fully 
competent to put their agreement into an 
authentic form. In the absence of proof to 
the contrary, we must hold that the bond 
still retained by Hamsbarger, with the 
credit endorsed but in nowise changed be
yond placing the credit on it, showed all 
that was agreed to be done in regard to the 
bond or the parties to it; that the written 
evidence of what was done contains every 
thing upon which the parties had agreed. 

The several grounds of relief above men
tioned were not passed upon by the Circuit 
court. The decree of that court, it would 
seem, is founded upon the allegation in 
the amended bill, that Harnsbarger, on two 
occasions, without the consent of the 
surety, did agree to receive from McCue 
the principal a sum of money as in\ereat 
on the bond in advance of the time lit which 
the interest was payable; and that the in
terest on these several occaaions was 80 

prepaid and endorsed on the bond. The 
endorsements are found upon the bond giv
ing credit for money paid for interest which 
was thereafter to accrue. The evidence of 
a witness proves that the money above 
mentioned was paid by him as the agent of 
McCue; that Hamsbarger did not require 

such prepayment, and that there was 
520 no expreu *contract for indulgence in 

consideration thereof; that McCue 
was i.o pecuniacy embarrassment, and that 
forbearance on the part of Hamsbarger was 
very desirable; that he had at times suffered 
the intetest to fall in arrear, at which 
Hamsbarger was dissatisfied; that the pre
payments were voluntary on the part of 
McCue, as well for the purpose of quieting 
Hamsbarger as of making amends for de
faults in payment of interest at other times; 
that these were the moti ves which prompted 
McCue to make the payments in advance. 
but Hamsbarger was not informed of those 
motives .. 

Although it is not expressly stated in the 
decree of the Circuit court upon what 
ground the relief waa granted, yet there ia 
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enough to show that it was upon the ground 
last stated. 

It must be conceded that the doctrine of 
equitable releases to sureties is too firmly 
settled in Virginia by the decisions of this 
court to be again drawn in question; that 
an agreement for valuable consideration 
between a creditor and a principal debtor, 
whereby the creditor, without the consent 
of the surety, contracts to forbear for a 
definite time the collection of his debt, is, 
in equity, a release of the surety, cannot 
now be doubted. Yet when the attempt is 
made to bring' a case of different facts 
within the principle of those decisions, we 
may well look into the principle itself to 
see whether its intrinsic justice and con
formity with the general principles of 
~uity require that it should be extended to 
a new cia .. of cases. The decisions here
tofore made have all proceeded upon the 
theory that by the contract for forbearance 
the surety would be subjected to liability 
for a longer time than that prescribed in 
his original obligation; that his right of 
SUbstitution to the rights and remedies of 
the creditor would be impaired in case he 
paid the debt; and especially beQluse the 
surety is thereby prevented from resorting 

to a bill quia timet, or a notice to the 
~21 ·creditor to collect the, debt. An 

agreement between creditor and debtor 
for forbearance is no bar to an action at 
law. unless it be a covenant never to sue, 
which is equivalent to a release to the party 
with whom the covenant is made. Regard
ing the subject as the courts of law regard 
it. a contract for indulgence would not de
lay a suit for the debt, and the surety might 
avail himself of his remedies to enforce 
the collection thereof, and thus obtain ex
oneration from liability. Ward v. Johnson, 
6 Munf. 6; Steptoe's adm'rs v. Harvey's 
eJ:'ors, 7 Leigh SOl; Devers v. Rosa, 10 
Gratt. 252. 

Courts of equity, however, do interfere 
in any case in which the creditor and prin
cipal debtor, without the assent of the 
sorety, make a contract for a consideration, 
however small, to delay tbe collection of 
the debt for a time, however short,' and as 
it seems, relieve the surety; and this with
out enquiring whether the obligation of 
the surety has been varied in any appreci
able degree, or whether his remedies, for 
all practical purposes, have remained un
impaired. This doctrine is founded upon 
the hypothesis that the principal debtor 
might enjoin a suit brought in violation of 
the contract for indulgence, and thus spe
cifically enforce that contract. If there be 
no sorety, a contract for indulgence would 
be enforced in equity only in a case in 
w-hich the general principles of the court 
require that such relief should be given; 
that is, in case adequate relief may not be 
had at law: yet, if a surety be bound, then 
the debtor is held to ba ve the right, in -all 
cases, to -enjoin until the delay contracted 
for haa been enjoyed; and the surety is 
thereby held to be discharged because of 
the change in his obligation, and the sus-

pension of remedies whereby he might have 
80ught exoneration. See 2 Rob. Prac. (old 
ed.) 134, and the cases there cited. 

The case bE!fore us differs from all 
522 others decided in ·this court, in this, 

that no promille for indulgence was 
expressly given or contracted for; that the 
debtor having been in default in paying 
the interest theretofore due, made these 
prepayments as in some 80rt a compensa
tion for his former remissness; and further 
in the hope of propitiating the creditor to 
give future indulgence. From these facts 
the attempt is made to imply a contract 
that Harnsbarger should postpone the col
lection of the debt to the time when the 
principal of his debt should have earned 
the interest 80 paid in advance. I am of 
opinion that such implication is strained 
and unjust, and at variance with the facts 
as shown in evidence. 

In the argument here the counsel cited 
many cases decided in different courts on 
the question whether the isolated fact of 
prepayment of interest on a debt already 
due would of itself juatify the implication 
of a contract for indulgence, whereby 
sureties would be entitled to a release in 
equity. Some of these cases are in conflict; 
others of them were decided upon the pecul
iar lawa of the atates in which they were 
made, and could afford no aid in the deci
sion of a case in thia state. Not regarding 
this as a case of that kind, I deem it un
necessary to consider the question. It is 
the duty of the court to declare the law 
upon the case aa it standa, and nut as it 
would be if some of the facts did not ap
pear therein. It will be the time to decide 
thia much controverted queation when it 
shall arise in some case depending for its 
decision upon the solution thereof. 

I am of opinion to reverse the decree, to 
dissolve the injunction, and dismisa the 
bill. 

The uther judges concurred in the result. 

Decree reversed. 

523 ·Randolph .Justices v. Stalnaker. 

July Term. 18156, Lewlsburll. 

•. Tax lWes-Report elf .!arveyor-Duty elf Coart to 
Admit to R~""It Is the duty of a County court. 

*Tax ~-Report elf Surveyor-Duty 01 c-rt to 
Admit to R_rd-Maad_ .... - For the proposition 
that the admission of the surveyor's report to record 
Is purely ministerial and the county court may be 
made to admit It by mandamus proceedlnn. the 
principal case Is cited and approved In the follOwing 
CaRes: Doolittle v. County Court. 1I8 W. Va. 174: 
Paul v. Bau/lh. 86 Va. vet. II S. E. Rep. 8211: Forqueran 
v. Donoally. 7 W. Va. 188. 1411; Hays v. Heatherly. 1I8 
W. Va. 631. t68. E. Rep. _; Paa-e v. Clopton, 80 Gratt. 
4111, and r&Ot~ and CaRes cited. 

See. In accord. Dawaon v. Thrustoo. 2 H. " M. 1112: 
:Manns v. Givens. 7 Lel/lh 8l1li: Carter v. Robinett. sa 
Gratt. 4211: II Min. Inst. (4th Ed.) 887: Delaney v. 
Goodin. III Uratt. 2e6. 
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actinll" uDder the Code, ch. 87,115, p, 2OII,In relatioD lor's report to be recorded for cau -
to laDd sold for taxes, to admit the r~port of the signed. ,ses as 
s r to r d If It c nforms to the t. And The fi that th eputy h iff wh d 
th rt h autho 0 enq nto th elan s at me 0 sale _ 
r rlty or dlty 0 sale by th ted i e pu • b . 
sheriff. 1 se , el n . agreement between him and th~ purchaser 

2 • .same -Sa_-Same-Mandamaa.-The Circuit that he should have' half of the land r
court may proceed by maflliamIU to compel the chased, and that the urehase was mad~in 
Co court mit th ort of rveyo rsuan such emen econ t 
t rd. e repo as m y the eyor _ 
This was a mandamus issued by the cir-I formation derived from said . purchasers, 

cuit court of Randolph county on the mo- and does not set out the owners of adjoining 
tio Hami StaIn , to' . stice lands. And in the third place, that the 
of ount rt of dolph uirin nd h een r med paym 0 
the 0 ad 0 re he re of th e cler the co , by the n 
surveyor of the county in relation to a tract I does not show, on the 19th of August 18:12; 
of land sold by the sheriff for the taxes due and also by a tender to the appellee on 
upo '. T cts stated Judg 525 the 31s~ *of Octoberl853, by the agent 
Al n hi inion he C cou of les cl ng to e eq e 
aw a pe tory damu nd th ners e Ian the nt pa y 
justices thereupon applied to one of the 1 the appellee, with lDterest at the rate of 10 
judges of this court for a supersedeas per centum per annum, up to the time of 
whO as a d. ' .the tender. 

The C t cou emin 
an, f e ap ts. fficien ward pere 

retu 
rym 

e Justices Price, for t e appellee. 1 mus; from which eclsion t 
ALLEN, P. The sheriff of Randolph appealed.to .this court: 

cou t havin Id a tra t of land in said The pr.J.nclpal questIOns presented by the 
cou on 24th Septe 1850 ord h been d by decis f 

r th npay of s du scou the fDeI v. , 
524 *thereon, the appellee became the I Grat • • Th ase elabo y 

purchaser, as appears by the list of argu.ed and maturely; ~onsidered; and all 
sales returned by the sheriff and received !he Judges were of opinion that the author-
fro e ahe is re for price o~ t unty t wa . ited e 
Th e was the e tra nd 0 qUlry ther t eport he su r 
the 29th of June 1853 the surveyor of the 1 i~ co ity.. t~e pions e 
county made a report in pursuance of the secbon under whIch It IS made; and if free 
act found in the Code, ch. 37, f 15, p. 203;" from.objecti?n in this respect, it becomes 
an app mov e co hav 1m ve d of th urt to r 
it rded. mot was nued repo be r ed. a rna y 
and at the July term the appellee renewed t~e t held tin ng 0 h 
his motion to have the report admitted to 19.ue~t~on the County court is vested with no 
record. Certain persons appeared and re- JU~I~Ial power, but acts in a capacity purely 
sis he m n; an cou ng 0 Dlste l' and th an e 'n ref . g-
opi there obje to ecord orde re f th eyor e 
ing of the report, enter an order at the orded only corre by m -
same be not recorded. The appellee ex-I mus. " . 
cepted to the opinion and decision of the The obJectIons growmg out of the alleged 
cou prea the pro n th complicit of the sheriff with the purchase", 
rec and ward sente peti whet he ta nd da es an t 
tion 0 he C cou said ty re .surve here vey made e 
ferring to and making the record and 1 paId by a party authorized by law to re
proceedings of the County court on the deem, ~ the proper party and within the 
mo 0 rec he su r's r part proper time are matters not appearing 011 

of titio d ask or a 'amu repo the ~ f sale any If 
to pel th unty rt to rd th !1ect ereWl The r de -
report. 1 natton of them would Involve enquiries Iuto 

A rule in the nature of a mandamus nisi matters of law and fact, Which the County 
wa arded . whic e Co cour court, acting. ministerially and in this ex 
ma tum, Ding rder t rvey te p lng, not, confo • 
_ __ ___ ___ __ h th cisio the eferr 

-COde, ch. 87, S 15, p. 2011. "When also an f:ntlre I enter into. The survey and report returned 
tract of laud Is sold, aDd not redeemed wlthlD the by the surveyor describes the land with 
Kaid two years, the purchaser, his heirs or asSigns, great particularity, referring to nu-
at h heir e e, shal a re ade b m natu bject nd na g 
the yor 0 count the co hereof m ndivi thro hose s 
RpeclfylDlI" the metes aDd boUDds of the land SOld'1 or near 0 w ose lan s or houses the mes 
aDd the names of the owners of the adjolnlnlltracts; of the tract in question passed. But he 
aDd IllvlDg any such further descriptioD of the laDd further certifies there are no lands owne<' 
80ld llldeD e sam d the Co court own djoi n abov med 
unle see so bjectio such , shal e ob of th port a urvey 
order the same to be recorded. I g e su escrip of t Dds 

o 
s 
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will identify them. Specifying the metes 
and bounds and the names of the owners 
of adjoining tracts is the mode pointed out 
to identify them. The description given 
does identify the land by the lines as sur
veyed and the calls for all the other objects 
set out in the report. The survey is for 
the benefit of the purchaser, and can atJect 
the rights of no other person. The mate
riality of a survey is apparent when made 
under the 14th section of the act, which 
provides for a survey where but part of a 
tract is sold. and directs how it shall be 
made; but where the whole tract is BOld. 
the only effect of the survey is to furnish 
the purchaser with such a description as 
may identify the land. The surveyor must 
report such facts as may serve to describe 
and identify it. He acts officially, and 
cannot report the names of the owners of 
adjoining tracts. if they are not known to 
him. Whether other tracts do adjoin or 
not, might involve enquiries as to the 
boundaries of those tracts and an attempt 
to try questions without having the parties 
before the court, and without the means of 
arriving at a correct conclusion. I think 
the report comes up to the requisitions of 
the statute. and gives such a description 
of the land BOld as will identify the same, 
and it was the duty of the court to order it to 
be recorded. 

I think the judgment should be affirmed 
with thirty dollars damages and coats. 

The other judges concurred in the opinion 
of Allen. P. 

Judgment affirmed. 

5!i *Marlow Y. Bell's Lessee. 

July Term. 18l1li. Lewlsbur~. 

lad ~for Natural Ob~,... aad 
[I!et_-'t..,......c:y.*-A patent of S calls to 
commence at a certain point admitted to be a cor
nerofJl'ssu1"9"ey. and to run with hl8line a certain 
course and distance to a white oak comer of C : 
and thence with C's line a certain course and dis
tance to another corner of C. Followl~ the first 
call. It comes to a white oak comer of M. bat not 
the corner of C : but to ~et to C's comer, the line 
most leave the second coruer of M at nearly rl~ht 
angles and run seventy·nlne poles, not runnln~ 
on the line of either M or C for this distance. The 
call for the llne of M will. under the circum· 
~tances. be conllidered the correct call: and S's 

....... P~" for Natural ObJecU-Coa ..... 
... ~~.-111 Clarkston v. Va. 
'·oal. etc.. 00 .. 8B Va. _ 1M S. E. ReP. m, It Is sald : 
'Where such repupancy exists, the ~eneral rule 
I~ that both course and dlstance must ~ve away to 
:tatunl or permanent objects or monuments. and 
courses must be varied and distances lennhened 
or shortened 80 as to conform to the natural or 
Pmnanent objects or monuments called for by the 
mnt or su1"9"ey. DoIran v. Seekrl~ht. 4 H. &: II(. 

Iii; Baker v. Seekrl~ht. I H. &: M. 177; Coles v. 
WOOdIn/(.2 Pal. &: B. 1811; Smith v. Dam. 4 GratL 
50: and Marlow v. Bell's Lessee. 11 Gratt. l1li7." 

patent wUI be held to Include all the land up to 
the line of II(. 

This was an action of ejectment in the 
Circuit court of Ohio county by Bell's lessee 
v. Marlow. The plaintiff claimed under a 
patent to Moses Shepherd, dated the 24th 
of August 1803, for fourteen hundred and 
forty-one acres of land lying on the waters 
of Little Wheeling creek in the county of 
Ohio. The defendant claimed under a 
patent bearing date the 1st day of March 
1831, for sixty acres. The only question in 
the cause was whether the patent under 
which the plaintiff claimed included the 
land claimed by the defendant under his 
patent. 

It appears that prior to the patent to 
Shepherd, Robert McCoy owned a tract of 
land of four hundred acres, which lies north 
of the land patented to Shepherd; and 
Samuel McConnell owned a tract of four 
hundred acres, which lies east of Shepherd's 
tract. Shepherd in his survey and patent 
calls for two lines of McCoy's patent. The 
first of these calls is for a line running S. 
24 E. 17<1 poles, to a chestnut oak comer to 
Robert McCoy. This, it was agreed, was 

at the point G, in the accompanying 
528 diagram. The second was, * •• Thence 

with his line. N. 75 E. 265 poles to a 
white oak comer to Samuel McConnell. 
The next call was," thence with his lines 
S. 16 E. 180 poles to a white oak. 

The beginning comer of McCoy's survey 
was at a white oak at H; and the call in 
his sun'ey for the line from G to H is N. 
75 E. 265 poles. The survey made in the 
cause makes the call N. 77 E. 280 poles. It 
was agreed that I and K were true comers 
of McConnell's survey; and that the line I 
"K was a true line of that survey. The call 
in the survey for that line was. Thence S .. 
16 E. 180 poles to a large white oak. The 
survey made in the cause ma,kes the dis
tance 183 poles. It was agreed that K was 
a comer of Shepherd's survey: And it was 
agreed that the lines and comers G H I 
represent the true lines and corners of the 
survey made for the defendant. The line 
H I was the line. and they were the comers 
of a survey made in 1818 for Hugh Mc
Cutcheon, lying on the east of that line. 

For the lines G, H, I and K, see diagram. 
Upon the trial the parties dispensed with 

a jury, and submitted the cause to the 
court; and there was a judgment for the 
plaintiff. Whereupon the defendant Marlow 
applied to this court for a supersedeas, 
which was allowed. . 

Russell, for the appellant, insisted that 
in running the line of Shepherd's patent 
from the point G, one part of the descriptive 
call must neceaaarily be abandoned; as it 
was impossible to go by one line from the 
comer at G to McConnell's comer at I and 
follow McCoy's line, which ran to Hand 
there stopped. And therefore as McCon
nell's corner. at I was well known, and was 

called for, it was more reasonable to 
529 suppose *that there was a mistake in 
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calling for McCoy's line, than in call
ing for McConnell's corner. He referred 
to Hiscocks v. Hiscocks, 5 Mees. 8r: Welsb. 
J63; Taylor's devisees v. Burnsides, 1 
Gratt. 165, 201; Greenl. Evi. I 301, 302; 
Dogan v. Seekright, 4 Hen. 8r: Munf. 125, 
130; 4 Bibb's R. 497; McIver v. Walker, 9 
eranch's R. 173; Newsom v. Pryor, 7 
Wheat. R. 7; Mercerv. Bate, 4 J. J. Marsh. 
R. 334, 361; Wychoff's lessee v. Stephenson, 
14 Ohio R.13; Frost v. Spaulding, 19 Pick. 
R. 445; Magoun v. Lapham, 21 Id. 135; 
Slater v. Rawson, 1 Metc. R. 450. 

Jacob, for the appellee, insisted on the 
converse of the proposition. He referred 
to Johnson v. McMillan, 1 Strobh. Law R. 
143; White v. Gay, 9 N. Hamp. R. 126; Hall 
v. Gittings, 2Har. 8r: John. 112; Jackson v. 
Hudson, 3 John. R. 375; Shultz v. Young, 
3 Ired. Law R. 385; Carroll v. Norwood, 5 
Har. 8r: Johd'. 155; Pennington v. Bordley, 
4 Id. 457; Cox v. Couch, 8 Barr. R. 147; 
Jarrot v. McIlvaine, 1 Rich. R. 14; Hull v. 
Fuller, 7 Verm. R. 100; Law v. Hempstead, 
10 Conn. R. 23. 

ALLEN, P. Upon the trial of this eject
ment, the controversy turned upon the con
struction of the description of the land 
contained in the grant under which the 
lessor of the defendant in error claimed. 
That grant is dated in 1803; the grant un
der which the plainti:ff in error claimed, 
bears date on the 1st of March 1831. This 
action was commenced in 1839. If, there
fore. the descriptive calls of the grant to 
the person under whom the defendant in 
error claims, embrace the land in contro
versy, judgment was properly rendered in 
his favor. 

The grant to Moses Shepherd for one 
thousand four hundred and forty-one acres, 
under which the defendant in error claims, 
after setting out several lines and corners 

about which there was no dispute, and 
530 all of ·which it was agreed by the 

parties in the agreement of facts filed, 
are correctly laid down and' designated in 
the plat and report made out and returned 
in the cause by A. P. Woods. surveyor; 
called at the point G on said plat for a chest
nut oak corner to Robert McCoy, about 
which or the fact of its being McCoy.'s 
corner there is no controversy; both parties 
claiming and callinl" for it as McCoy's cor-

• ner in their respective grants. From this 
admitted corner of McCoy, Shepherd's 
patent proceeds as follows: "Thence with 
his line N. 75 E. 265 poles to a white oak 
corner to Samuel McConnell. Thence with 
his lines S. 16 .E. 180 poles to a white oak, 
conceded to be at X on the diagram. This 
last line terminating at K is a line in the 
patent to McConnell called for in his grant 
as beginning at McConnell's white oak 
corner admitted to be at letter I on the dia
gram, and running from the white oak at 
I, S. 16 E. 180 poles to the white oak at X. 
McConnell's comer at I is distant 79 poles 
from the termination of McCoy's line with 
which Shepherd calls to run, and at the 
end of which he calls for the white oak as 

a corner to Samuel McConnell: The comer 
of McConnell at I is nearly at right angles 
with the end of McCoy's line. To reach 
the comer of McConnell at X, the nell:t call 
of Shepherd's grant, the line must be eJ:
tended 79 poles; and instead uf running 
with McConnell's lines throughout the 
whole ell:tent, it would run for 79 poles 
through land vacant at the time until it 
reached McConnell's corner at I; and from 
I it would run with his line to X. 

The defendant in error contencia, that the 
true boundary of Shepherd's grant was thE' 
line of McCoy's grant, for the whole of 
which he called, and from the termination 
of the line, the correct boundary is to be 
ascertained by running nearly at right 
angles with McCoy's line to the first comer 
of McConnell at I, and continuing on thr. 
course called for with McConnell's line from 

I to It. 
531 ·The plainti1f in error insists, that 

the true boundary of Shepherd's grant 
is a straight line from the point G, called 
for as McCoy's corner, the agreed point of 
departure, to McConnell's white oak corner 
at I; and thence with McConnell's line as 
called for, S. 16 E. 180 poles, to the comer 
at K; thus departing entirely from McCoy's 
line as called for bv Shepherd, and mate
rially changing the course and distance. 
'l'he line in question, as called for both by 
McCoy and Shepherd, being N. 75 E. 26.';. 
poles, found on actual survey to be N. 'ii 
E. 280 poles, a di:fference of two degrees in 
course and fifteen poles in distance. 
Whereas the straight line is found on actual 
survey to be N. 88 E. 305 poles; a variation 
of thirteen degrees in course and an in
crease of forty poles in distance. 

It is not controverted in argument, that 
where notorious land marks, as comer trees 
or natural objects, are called for, they are 
to be regarded as termini, and a straight 
line is to be run from one terminus to the 
other, without respect to course or distance. 
The case of Smith v. Davis, 4 Gratt. SO, 
recognizes this as a general rule. But 
though this be the true rule where no other 
call is found in the grant but the call to 
run from one terminus to another, there 
certainly may be other calls which show 
the line was not intended to be a straight 
line; as where a call is to run with a river 
or a public road from one terminus to an
other, the stream or road, if it leads to the 
other terminus, must be followed, though 
it may diverge from a direct line between 
the two points. The same rule would apply 
to a marked line, if there was enough to 
show that such line, though not a direct 
line, was intended as the boundary; pro
vided by following the marked line the other 
terminus can be reached. The difficulty in 
this case grows out of the fact that by fol
lowing the line of McCoy's grant from the 
comer at G to the end thereof, as called 

for in Shepherd's grant, though a 
532 ·white oak corner is found a-t the 

termination of the line of McCoy, it 
is. not the white oak corner of S. McConnell 
as called for. That corner is not found at 
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the end of the McCoy line, or in the di-I called for a white oak, but by mistake sup
rection of it, but nearly at right angles posing McConnell to corner on the same 
with the end of said line and seventy-nine I tree, and intending to run with two of his 
poles distant from it. If a direct line in lines, he called for it as McConnell's cor
legal construction. in the absence of proof nero There is no mistake as to the object 
of an actual survey on the ground, between called for, a white oak, or as to the position 
tbe two termini is to be adopted, then the of the white oak at the termination of Mc
call to run with McCoy's line throughout Coy's line. I think the object 80 called for 
its whole extent must be rejected. But by must. in legal construction, be regarded as 
following the line as called for to its termi- one of the land marks to which the party 
nation. and then running the next line by has a right to go, although he was mistaken 
McConnell's corner at I to the corner at X, in supposing it to be the corner of McCon
tbe call for McConnell's corner is reached, nell's survey. The line called for was called 
though not in the direct line as called for. for as the boundary, and the object at which 
It may be remarked, that there is no direct it terminates limits its extent in that di
evidence in the record of any actual sur- rection. It shows the distance to 
veying on the ground when the original 534 which the boundary *extends in the 
survey of Shepherd was made. And it is direction of the line called for; and 
jut as fair to presume he knew where Mc- if McConnell's comer be not found at the 
Coy's line was as that he knew the position termination of the distance, yet by stopping 
of McConnell's corner. I think, indeed, it at the distance called for and then running 
is the fair inference, deduced from the calls to the object and 80 by it to the next corner. 
in the different surveys and the facts effect is given in a measure to every call of 
agreed. that he was much more likely to the grant. and certainly much less violence 
bave known the position of the line than is done to the calls than if that which is 
the corner. He was causing a survey to be most material should be entirely disre
made of waste and unappropriated land. garded. The case of Shultz v. Young, 3 
He saw a large body of such la,nd bounded Ired. R. 385, was similar in all its circum
in several places by the lines of tJrevious stances to the present. There the deed 
grants. His survey calls to beglU on a called to run 80uth with A B's line 310 poles 
comer of Samuel Buchanan, and to run to C D's old comer. A B's line did not 
thence with his lines. It calls elsewhere reach the corner. but at the end of A B's 
for a corner of William Shepherd, and to line it was necessary to nm at right angles 
run with a line of his survey. It afterwards to reach C D's comer. It was held that 
runs with two lines of McCoy, and with the line should be run 310 poles on A B's 
two lines of the McConnell grant. Seeing line and then a straight line to C D's old 
the body of land he was about locating and comer, as that best conformed to the de
surveying was bounded to a considerable scription of the deed, though it was neces
extent on the western, northern alld eastern sary to run two lines instead of the one 
sides by older grants or surveys, it was called for. 
natural he should call for them. The land The court was of opinion that there were 
wall vacant along the lines called for; and manifest and strong reasons for believing 

as he adopts the lines of McCoy that the line called for was well known to 
533 *where he runs with them thronghout the parties: And 80 believing, determined 

the whole distance. and precisely as that the call for the terminus should not 
they are found in McCoy's grant, it is overrule the rest ot the description. It is 
manifest he intended to appropriate the equally manifest from the calls of this 
vacant land up to McCoy's line, and to grant, that the locator here knew that the 
make his line the boundary of his tract on wallte land he was appropriating was 
that side as far as it extended. bounded in part by older surveys; that he 

The land law, 1 Rev. Code 1819, p. 328. I knew the general position of these surveys 
30. provides that the surveyor, at the time and where the lines run; that the surveys 
of making a survey, shall leaTe no open were before him. and that he intended to 
lines, but shall see the same plainly bounded adopt and did adopt the lines of such sur
by marked trees, except where a watercourse veys where called for, precisely as they 
or ancient marked line shall be the boun- had been run originally, and to make them 
clary. It thus appears that the law regards the boundaries of his survey. And these 
an ancient marked line as sufficiently notori- things being 80, it seems to me the call for 
ouatodispense with any further survey. It McCoV's line cannot be rejected. I think 
does not appear that the line of McCoy was therefore that the judgment of the Circuit 
IDarked. The corners, however, are found court should be affirmed. 
at each end, proving that it .w!is act~ally The other judges concurred. 
run and probably marked; and 1t lS adm1tted 
to be McCoy'. line, and both parties call Judgment affirmed. 
for it at the place designated in the plat. 
It is clear that McCoy'. survey was before 
Shepherd when hi. survey wa. made; and 535 ·,Jenkins Y. Liston & als. 
from calling for the comers at each end of July Term. 1856, T..ewlsburll'. 
the line, the reasonable presumption is that Arbltrators-Admb.loa 01 Evkleace laAbMnceoi Oae 
he knew where the line was, and intended 
to call for it as his northern boundary in Party-Effect upon ~~.rd.·-Arbltrator8 havln~ 
this portion of the survey. McCoy'. line -Arbltrators-Admbsloa 01 Evidence la A_ace 01 
terminated at a white oak corner; and he ODe Pm"ty-Ellec:t upon Awerd.-For the prollOllltlon 
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received a paper as evidence without the knowl· they awarded the farm to Liston, upon 
edlrt! or consent of one of the parties to the arbl· condition of his paying the above sum of 
tratlon. thonl'h tbey Say that their opinions were seven hundred dollars in the manner 
formed before It was received. their award 18 void. specified. 
John Jenkins died prior to June 1835, Within the time specified, Jonathan and 

after having made his will, which was duly Graham Jenkins gave notice to Liston, 
admitted to probat in the County court of that they had agreed to abide the decision 
Preston county. By his will, after giving of the arbitrators and pay 'him seven hun· 
to his wife for her life a part of the tract of dred dollars. And on the 27th of February 
land on which he lived, and to his son Jon- 1854 Liston wrote at the foot of the award 
athan Jenkins, the land on which he lived that he bound himself to make a good and 
which was a part of the first tract, he says ~ warrantee deed against the children of 
"Thirdly. The lands I now live on, ex- John and Rebecca Smith and none others 
clusive of that which I have bequeathed to within twelve months from that time. • 
my son Jonathan Jenkins, I give and be- It appears that whilst the arbitrators were 
queath to John Smith my son in law and engaged in considering the case, a 
Rebecca Smith, my daughter, after my 537 paper written by a person "in Penn
wife's decease, fully to be possessed and sylvania, was put into their hands as 
enjoyed by them during their natural lives • evidence in the absence of the Jenkinses. 
and after their decease to fall to their son' One of the arbitrators who made the award 
John Jenkins Smith. And in case of hi~ says he had made up his opinion before he 
death, the land is to fall to the rest of John saw this paper, and that he did not use the 
Smith and Rebecca Smith's children." paper as evidence at all. The other says 
The land devised in this third clause of the he had made up his opinion before the paper 
will is stated in the bill to be between one was shown to him, and that he did not 
hundred and fifty and one hundred and consider it as evidence; but it strengthened 
sixty acres. him in the opinion that no fraud had been 

In March 1836 John Smith and wife and committed. The contents of the paper do 
John Jenkins Smith and wife united in a not appear. 
deed, by which they conveyed to Jonathan The Jenkinses having refused to execute 
and Graham Jenkins all theirinterestin the the award, Liston and wife and the other 
land devised to them by John Jenkins, and children of John and Rebecca Smith filed 
covenanted to warrant the land against their bill in the Circuit court of Preston 
their respective heirs. county. against them to enforce it; alleging 

John Jenkins Smith died in 1841, that L1ston was authorized by most of the 
536 in the lifetime of .John Smith and other heirs to prosecute their claim for the 

his wife, leaving a widow and two land; and that he submitted the whole mat
children. John Smith survived his wife ter in controversy to arbitration. 
and died in 1853, leaving several children The defendants insisted that under the 
and real estate which, exclusive of hi~ will of John Jenkins, John Jenkins Smith 
widow's dower, was valued at his death at had the remainder in fee in the land. That 
nine hundred dollars; and which pending !f the arbitration only extended to Liston's 
this suit was valued at one thousand four lDterest, the award was unconscionable' 
hundred dollars. and that if it was an award for all the com~ 

In February 1854 Abraham Liston, who plain ants, they were not bound by it; and 
had married a daughter of John Smith, theref.ore the defendants were not bound. 
and Jonathan and Graham Jenkins, entered Tha~ 1n fact the arbitrators were only au
into a mutual bond, in which, reciting that thor1zed to decide upon Liston's interest 
there was a controversy between them con- and had exceeded their powers. That im: 
cerning the will of John Jenkins and the proper testimony had been submitted to the 
purchase of real estate, they submitted the arbitrators without the knowledge of the 
said cont.roversy to the arbitrament of three defendants. And that the plaintiffs had 
persons named, or any two of them; and inherited real estate from their father John 
convenanted to abide by their award, in Smith, and were therefore bound by his 
the penalty of two thousand dollars. warranty of the land to the defendants. 

Two of the arbitrators on the 22d of Feb- The cause came on to be heard in August 
roary 1854 made an award in the case by 1855, when the court below held that the 
'''hich they awarded that Jonathan 'and award should be specifically executed' and 
Graham Jenkins were to keep the farm by made a decree accordingly. Where;"pon 
paying to Abraham Liston seven hundred the defendants applied to this court for an 
dollars, in specified payments: Or if they appeal, which was allowed. 
should be unwilling to keep it upon these 538 ·Price and Brown, for the appel· 
terms, and shOUld express said unwilling- lants. 
ness by 6 A. M. on the next Friday, then Fry, for the appellees. 

tbat. where arbitrators admit evidence without the SAMUELS, J. It is unnecessary to the 
knowledl'e or consent of one of the parties their proper decision of this case to determine 
award Is void. the principal case Is cited and all- whether Abraham Liston could make a 
proved In th4; followinl' cases: Dickinson v. Rall- submission to arbitration valid in law to 
road Co •• 7 W. Va. 480: Fluharty v. Beatty. 211 W. Va. bind his own wife and other femes covert 
'107. See l'eDerally. monol'raphlc 1tOe. OD "Arbltra· in their rights to real property' or whether 
lion and Award." the submission before us can' be held to 
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embrace those rights; or whether an intel
ligible construction can be placed UPOD the 
submission; or whether the award made is 
within its terms. If all these questions 
should be decided in favor of the appellees, 
still the decree directing the specific per
formance of the award must be reversed 
because of misbehavior in the arbitrators. 
The record shows that in the absence of the 
appellants, and without their kDowledge, 
the arbitrators received from the appellees, 
or some of them, or from some one on their 
behalf, a writteD paper to be used as evi
dence upon the questioDs involved in the 
submiuion. What the paper cODtained, or 
whether its coDtents were sworn to, the 
record does not show. ODe of the arbitra
tors proves that, having previously made 
up his opiDion as to what the award should 
be, the contents of the paper had the effect 
of confirming him iD that opiDion. 

It has always been an object of great 
concern wi th the courts to keep the admiD
istratioD of justice free not only from 
partiality, but also from any suspicion 
thereof. It is due to all parties, whether 
asserting or defendiDg their rights in courts 
of record. or before domestic tribunals of 
their own choice, that they should hear 
and know everythiDg alleged or proved iD 
opposition to the rights claimed. If, how
ever. evidence on behalf of one party may 
be secretly heard, his adversary is deprived 
of the right to e:zplain or disprove what is 

alleged to his prejudice. 
5.:;'9 *Many cases may be fouDd affirmiDg 

the position laid down: there ia no 
conflict of opiDioD in regard to the general 
principle itself, although tliere may have 
been some in applying it to the facts of 
particular cases. 

The case of Graham'S adm'r v. Pence, 6 
Rand. 529, is sustained as well by the cases 
cited by Judge Carr, who delivered the 
opinion, as by many others. It may there
fore be safely declared that an award can
not be sustained if made in favor of a party 
who has secretly offered evidence which 
has been received by the arbitrators whilst 
acting in their capacity as such. Nor will 
the case be withdrawn from the operation 
of the general rule by proof that the award 
would have been the same without such 
proof. The law in its jealousy will not 
permit an en'luiry into the effect of the evi
dence so receIVed; it tends to partiality and 
corruption, and nothiDg leu than the com
plete vacation of the award will satisfy the 
law. 

There is no particular reason to impute 
improper motives to the arbitrators who 
made the award in question; they probably 
received the evidence in ignoraDce of the 
proprieties of their positioD. 

It is said in behalf of the appellees, that 
the paper alleged to bave been executed by 
the appellants after the award was made, 
a~ing to keep the land aDd pay the sum 
of seveD hUDdred dollars, is iD itself such 
a CODtraCt as the coUrt should cause to be 
enforced. I am of a different opiDion, 
howe\"er. The arbitrators had decided that 

the appellants should either give up the 
land aDd receive seven bundred dollars-from 
the appellees, or retain the land and' pay 
seven hundred dollars to the appellees, and 
that the appellants should make their elec
tion in a limited time. The paper referred 
to was merely to show that, of the two al
ternatives offered by the award, the appel-

lant selected to keep the land and pay 
540 the money; but it was in *nowise 

inteDded as a new and original con
tract of sale. 

I am of opinion the decree should be re
versed and the bill dismissed. 

The other judges concurred in the opinion 
of Samuels, J. 

Decree reveraed and bill cUamiued. 

541 -"'am •• River and Kanawha Co. v. 
Early. 

Jnly Term, 1_ Lewi8burlr. 

(Absent, DARIBL, J. *) 

•• Nav .... _ c:. • .,...--'Pallun to C ....... I.
pro •• -a of R! •• r-U .... lt,.-<:aae at Bar.-The 
Jame8 river and Kanawha company not hannlr 
completed the Improvement of the Kanawha river 
as prescribed In their charter, and not hannlr 
charlred tolla as authorized by Bald charter, are 
notllable for damuesoccurrinlrln the navllratlon 
of the river, for not hannlr 8uch an Improvement 
as the charter prescribes. 

:&. s.m.-Fallure to Keep ca._ ... Open-LIa1IUIt,..1'
The 8ald company belnlr autborized by law to 
charlre tolla on the Kauawha river not exceedlnlr 
those allowed to be charlred by their predecessors 
the Jame8 river company. are bound to keep tbe 
navllration of the river In the condition In which 
the JameA river companY was required to keep It. 
and are liable for aoy damues sustained by their 
fallure so to keep It. 

,. Same-s.--s-ra-LIalIIDt,..-Tbe James 
river company was on13' required to Improve the 
Kanawha river In the mode BUlrlrested In the re
port of the principal enlrineer of the state made In 
January 1820, and referred to In the act of the 
17th of February 1820. This did not contemplate a 
continued line of Improvement, but that specilled 
work8 should be done at 8peclfled places. And 
for damalres occurrinlr In con8equence of obstruc· 

·Judlre DANlBL 18 a 8tockholder In the James river 
and Kanawha company. 

tNa.lptloa c:...,...lu-Pallure to Keep Cbaaael 
Open-L1alt1llt,..-For the proposition that when a 
navllratloncompany. chartered to keep open a river 
chaonel. falls to perform Its duty and damalre 
re8ults therefrom. such company Is liable. the 
prinCipal case Is cited and approved In the follow· 
IOIr cases: Tompkins ·v. Kanawha Board. 19 W. Va. 
!180. l!82: Tompkln8 v. Kanawha Board, 21 W. Va. •. 

The principal case 18 dlstlnlrU18hed In Mendel v. 
City of Wheellnlr. 28 W. Va. 248, 2110, 2111. wbere It Is 
held that a munlclp."l1 corporation will not be held 
liable In damues for failure to supply water to ex· 
tlnlrulsh fire. even tboulrh tbe city owns the water· 
works and charlre8 rent for supplylnlr such water. 
on tbe &"round that It was a IrOvernmental function. 
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tlODS at otber places tbe preseDt company. tbe 
successors of tbe James river company. are Dot 
respoDsible. 

4 . .5uIe-Buoy-.statate-Cue at Bar.-Tbe Dluth 
lIectioD of tbe act of February 17tb. 18211. Sup. R. C. 
p. ... does Dot require tbe company to place 
buoys or beacons OD a SDU lodll"ed temporarily ID 
tbe river at a place at wbicb. by tbe piau of Im
provement sUll"Ire&ted by tbe priDcipal eUlriDeer 
aDd adopted by the act of February 17tb. 1820. DO 
wock was required to be dODe .• 

a. .5uIe-1.aDcI Depo5Ita--Statate-Cue at Bar.-Tbe 
teDth sectioD of said act of February 17th. 18211. 
oDly refers to depositloDs ofsand. &C. iD th~ artill.
clal chanDels and slucies made in the improve
meDt of tbe Davlll"atioD of the river. and DOt to 
such deposltloDB iD tbe Datural channels of the 

river.· 

542. .-In .January 1820 the principal en-
gineer of the Board of public works 

of Virginil!- made .a report to ~he board upon 
a mode of Improving the navigation of the 
.James and Kanawha rivers. As to the 
Kanawha river commencing at the Great 
falls, which is ninety-four miles from its 
mouth, the engineer reports upon each 
mile separately, stating the then condition 
of the river, and the mode and estimated 
cost of improving the navigation. From 
this report it appears that in parts of the 
~ver the navigation was good, and noth-
109 was necessary to be done. Thus the 
t~ird mile is state~ to be excellent naviga
b<!n; so of the Sixth, seventh and eighth 
mlles; so of the fourteenth and fifteenth' of 
the seventeenth and eighteenth' and' so 
from the twenty-eighth to the thirty-sixth 
both inclusive; and this became more and 
more the condition of the river as it 
was de~ended; and ~m the eightieth 
to the mnety-fourth mile, both inclusive 
the navigation was reported to be good' 
with scarce any fall in any part of thi~ 
distance; and nothing was proposed to 
be done below the seventy-ninth mile. 
The fall in the river, including the Great 
falls, was one hundred and twenty-six feet: 
and the whole cost of the improvement qf 
the. river upon the plan of the report, was 
estimated at twenty-nine thousand six 
hundred and fifty dollars. The general 
~ode of improving the river was by dig
gmg channels through the shoals, remov
ing rocks at particular places, and making 
wing dams to collect the water. 

By an act passed on the 17th of February 
1820, the general assembly of Virginia 
reciting that it would be greatly beneficiai 
to the good people of the commonwealth to 
improve the navigation of the .James and 
.Jackson's rivera, to the mouth of Dunlap's 
creek, to make a road from thence to the 
Great falls of the Kanawha river; and to 
make the last mentioned river conveniently 

navigable from the Great falls thereof 
S43 to *the Ohio river, provided by the 

first section of the act for a modifica
tion of the charter of the Old .James river 
company, so that it should be merely the 
agent of the state in the execution of the pro· 

*See the report of the case for the statute. 

posed improvement of the rivers. The 
second section of the act directed that the 
company should proceed: "First, to render 
the Great Kanawha from the Great falls 
thereof to the Ohio river navigable at all 
seasons of the year, for boats drawing 
three feet water, according to the plan of 
the principal engineer, in his report to the 
Board of public works made in .January 
1820." And when the work was done to it. 
specified point on the river, the company 
was authorized to charge certain tolls; 
they being the same, whatever distance the 
freight was carried on the river. 

By an act pasaed the 24th of February 
1823, the old organization of the .James 
river company was abolished, and the gov
ernor, lieutenant governor, treasurer and 
first and second auditors, and their sucress
ors in office, were declared to be the president 
a~d directors of the James river company. 
With the powers and duties of the former 
officers of the company . 

From 1823 to 1829 the .James river com
pany proceeded to improve the navigation 
upon the plan pointed out in the engineer's 
report; and by a subsequent act a collect
or's district for the collection of tolls on 
the river was established at Charleston. 
There was great dissatisfaction, however. 
with the navigation upon the part of the 
persons navigating the river, and difficult,· 
in collecting the tolls, as the boats fre
quently passed below the collection district 
without paying the tolls; and were thus 
beyond the reach of the collector. To pro
vide for these difficulties and complaints. 
the act of February 27th, 1829, was passed. 
By this act the tolls were reduced; that 011 
salt, which was the principal article carried 
on the river, was reduced to one-half cent ' 

a bushel: And the collection district 
544 was *extended to the mouth of the 

Kanawha river, iacluding all the 
shores, bays and inlets of said river within 
that distance; and v~rious provisions were 
made, to enable the collector to collect the 
tolls. By the ninth section of the act. the 
.James river company was required to cause 
buoys to be placed in the Kanawha river. 
so as readily and clearly to point out to 
navigators all the entrances and lines of 
sluices, the wing dams and jetties, and 
generally the course of the channels. And 
also to cause beacons to be placed on the 
bars, rocks and other obstructions to the 
navigation, not within the sluices and 
channels, but which from their posi tion, 
or from other causes, were likely to endan
ger the safety of vessels or boats naviga
ting said river; which buoys and beacons 
were to be so constructed as to be visible 
until the water of the river should rise 
five feet above its ordinary lowest level. 
By the tenth section the company was re
quired t? cause all depositions of sand. 
gravel, timber or other obstructions in the 
channels. sluices or passages of the said 
river. to be removed therefrom, so as to re
store to the said channels, sluices and pas
sages the width and depth of water produced 
therein by the works recently constructed 
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on said river; and at all times to keep the 
said channels, sluices and passages free 
from depositions or other obstructions 
which might impair or impede the naviga
tion. Provided that nothing contained in 
that act Should authorize the expenditure 
of more than one thousand dollars. 

By an act passed the 16th of March 1832, 
the present James river and Kanawha com
pany was incorporated. The provisions of 
this act bearing on the case are given by 
Judge Lee in his opinion. 

In January 1850 Samuel H. Early brsti
tuted an action on the case in the Circuit 
court of Mason county against the James 

river and Kanawha company, to re-
545 cover *the value of a boat and its 

cargo of salt, which had been lost by 
striking on a snag in the Kanawha river. 
The amended declaration contained three 
counts, the substal;1ce of which is stated in 
the opinion of Judge Lee, so far as is nec
essary to show the question decided by this 
court. That question is, Whether the com
pany is liable for a loss occasioned by a 
tree which had lodged in the river some 
miles below the works erected by the James 
river company, and where the engineer's 
report stated the navigation to be good, and 
nothing was required to be done? The de
fendant demurred to the declaration, and 
each count thereof j but the court overruled 
the demurrer. Upon the trial a number of 
exceptions were taken to rulings of the 
court j but they were not passed upon by 
this court, and therefore need not be fur
ther noticed. There was a verdict and 
judgment in favor of the plaintiff for five 
thousand four hundred and ninety-one dol
lars and seventy-one cents, with interest 
from the date of the judgment. Where
upon the .James river and Kanawha com
pany applied to this court for a supersedeas, 
which wa.s awarded. 

B. H. Smith and Grattan, for the appel
lants, and Patton and McComas, for the 
appellee, argued the cause on all the ques
tions involved in it j but the opinion of the 
court is confined to a single question, and 
that is very fully considered by the judge. 

LEE, J. I concur with the counsel in 
thinking that the most important and ma
terial question in this cause arises upon the 
demurrer to the declaration: and that is 
whether taking the declaration in its broad
est sense and strongest import, and dis
regarding all matters of form and all 
technical defects and omissions which 
might be remedied or supplied, such a case 

is"alleged as entitles the plaintiff in 
546 the action to "recover against the 

defendant for the injury alleged to 
have been sustained. 

The declaration (as amended) consists of 
three counts. The first alleges that the 
defendant being a body corporate created 
by act of assembly, was clothed with cer
tain rights and privileges and chargPd 
with certain duties perti.ining to the navi
gation of the Kanawha river among which 

was the duty of keeping the river within 
the line of their improvements free from all 
obstructions to the navigation j that this 
duty it had failed to perform; that it had 
suftered a large snag to be and remain in 
the river at a certain point specified as "in 
the neighborhood of Seven mile rock about 
seven miles above the mouth of the river in 
Mason county and within the line of their 
improvement," whereby the navigation of 
the river was obstructed j and that by rea
son thereof the plaintift in navigating the 
river with a boat loaded with salt struck 
and stove his boat upon the snag whereby 
both boat and cargo were wholly lost. 

The 6econd count alleges that one of the 
duties of the company was to place buoys 
in the Kanawha river to indicate the en
trance of the sluices, wing dams and jetties, 
and generally the courses of the channels, 
and also to cause beacons to be placed on 
the bars, rocks and other obstructions to the 
navigation which though not within the 
channels or sluices yet from their positions 
or other causes were likely to endanger the 
safety of boats and ,'essels navigating the 
river but that the company in disregard of 
this duty had failed to place a beacon at or 
upon a large snag in the river about seven 
miles from the mouth at or near the Seven 
mile rock, which snag from its position in 
the river did endanger the safety of vessels 
and boats navigating the same and that by 
reason of such neglect, the plaintift had 
stove a boat with which he was naviga-

547 tinl the river upon the snag and both 
it and a large cargo of salt with 
which it was freighted were wholly 

lost. 
The third count allege. that it was the 

duty of the company to remove all deposi
tion. and obstructions in the channels and 
passages of the river which might impede 
the navigation, but that in disregard of 
this duty it had unlawfully permitted a 
large snag to be and remain in the river at 
the same point designated in the two pre
vious counts being a portion of the line of 
the company's improvement; by reason of 
which the navigation was greatly ob
structed, so that a boat with which the plain
tift was navigating the river ran against and 
was stove upon the snag, and both it and 
its cargo were wholly lost. 

The act of assembly referred to in each of 
the counts of the declaration is the act en
titled "an act incorporating the stock
holders of the James river and Kanawha 
company," passed March 16, 1832. After a 
preamble reciting that the measures there
tofore adopted by the general assembly for 
the purpose of connecting the tide water of 
James river with the navigable waters of 
the Ohio had been found inadequate to 
eftect that object by such a line of transpor
tation as the public interest required, the 
act provided for the opening of books for 
subscriptions to the capital stock of a new 
company in which the state was to take ten 
thousand shares; and when three-fifths of 
the stock should have been subscribed by 
persons other than the commonwealth and 
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the required sum paid on each share, the 
company was to be incorporated by the name 
of "The James River and Kanawha Com
pany," with the usual rights and incidents, 
and declared to be to every intent and pur
pose in law the successors of' the then 
James river company. By the twentieth 
section, the whole interest of the common
wealth in the works and property of the 

James river company was transferred 
548 to the 'tnew company to be held for the 

use of the stockholders; and the new 
company was declared to be thenceforward 
(after the period at which the transfer was 
to take effect) entitled to all the tolls, renta 
and other emoluments, rights, privileges 
and immunities enjoyed by the James river 
company subject however to the incum
brances, limitations and restrictions in the 
act declared. By the twenty-second section 
the new company was charged with the 
duty of connecting the tide water of James 
river with the navigable water of the Ohio 
by one of three plans of improvement at 
their election, that is to say, either by a 
continuation of the lower James river canal 
to some point not lower than Lynchburg, a 
rail road from its western terminus to some 
convenient point on the Kanawha below 
the falls and an improvement of that river 
thence to the Ohio so as to make it suitable 
for steamboat navigation; or secondly by 
such a combination of the canal and a rail 
road from its western terminus to the Ohio; 
or thirdly by a continued rail road from 
Richmond to the Ohio. 

By the twenty-sixth section it waa pro
vided that if the western termination of the 
rail road should be at any point on the 
Kanawha above its mouth, then the navi
gation of that river thence to the Ohio 
should be improved by locks and dams or 
otherwise so as at all seasons of the year 
to afford a safe and convenient navigation 
for steamboats of not less than one hundred 
tons burden. 

By the twenty-seventh section the com
pany was required to commence its works 
within two years after the passing of the 
act and to finish them within twelve years 
after the first general meeting of the stock
holders, on pain of forfeiting their charter 
and property which in that event were de
clared to be vested in the then existing 
James river company for the benefit of 

the commonwealth. By the act of the 
549 ·6th March 1833, the time within 

which the works were to be com
menced was extended to the end of two 
years after the passage of that act and 
twelve years allowed for the completion of 
the works after the first general meeting of 
the stockholders. By the act of M.arch 
1, 1847, this time was extended to the 25th 
of May 1859, and is therefore not yet ex
pired. 

By the forty-sixth section of the act of 
1832, the company was authorized u~n the 
completion of the improvements upOn the 
Kanawha river as therein directed, to 
demand and receive on articles transported 
by water on their line of improvement, in 

lieu of the tolls then authorized by law, such 
as the company might assess not exceeding 
certain rates per ton per mile specified in 
the act; and until the river should be ren
dered navigable in the manner prescribed 
from the terminus of the rail road to the 
mouth of the river, it was authorized to 
demand and recei",e such toUs as it might 
aasess not exceeding those then allowed by 
law. 

Turning now to the provisions of the 
several acts concerning the James river 
company, it will be seen at once that a new 
and very different improvement of the 
Kanawha river waa contemplated by the act 
of 1832 from that projected by the former. 
By the second section of the act entitled 
"an act to amend the act entitled 'an act 
for clearing and improving the navigation 
of James river,' and for uniting the eastern 
and western waters by the James and Kan
awha rivers," paased February 17, 1820, the 
company was required to proceed to render 
the Kanawha from the falls to the Ohio navi
gable at all seasons for boats of three feet 
draught, according to the plan of the prin
cipal engineer in his report to the Board of 
public works made in January 1820. This 
improvement waa plainly not intended by 
the legislature to be a complete and per-

fect improvement of the river, but to 
550 be in its character -partial limited 

and sporadic. The plan of the en
gineer referred to proposed only to improve 
the navigation at different points specified 
along the river by opening sluices through 
certain shoals, deepening the channel in 
particular places, removing rocks at certain 
points and the like; and the particular 
places at which work is to be done are all 
plainly set down and an estimate made of the 
probable coat of the work necessary to be 
done at each. At all other places the natu
ral state of the river is assumed to be suffi
cient to afford an ordinary navigation of 
three feet in depth. Under the provisions 
of that act, a continuous and connected im
provement was not contemplated. The 
intended improvement was to consist of a 
succession of works at the different points 
named, the river elsewhere and between the 
different works of the company, being as
sumed to be an open navigable highway in 
regard to which no duty is imposed by the 
act upon that company. The act of Feb
ruary 24, 1823, to make more effectual pro
vision for carrying the former into effect, 
refers to the mode of improvement as con
templated by that act, and the plan of the 
engineer is thus made as much a part of 
both acts as if embodied in them at length, 
nor until the act of lIU2 creating the James 
river and Kanawha company, was any 
change made or any different plan adopted 
for the improvement of the Kanawha. 

If this view of the nature of the improve
ment designed by the acts concerning the 
James river company needs any confirma
tion, it will be found in the amounts au
thorized to be borrowed for the purpose "of 
completing the works with which it was 
charged, which would seem to be compara-
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tively inconsiderable and such as would the public and administering public funds 
only suffice for works of a partial and lim- for the benefit of the public. but it is a 
itE'll. character; and especially the very joint stock company which has undertaken 
moderate sum which the improvements on the constructi9n of a work useful to the 

the Kanawha were to coat according to public certainly but intended for the private 
551 the engineer's estimates and *which emolument of the stockholdera in dividends 

must have been in the contemplation of the profits. There can be no good reason 
of the legislature at the time; and in the why such a corporation should be exempt 
character of the several tariffs prescribed from liability for injuries occasioned by its 
for the tolls whicJt : were at different times neglect. It ia a maxim of the common law 
authorized to be collected by the former that one specially injured by a breach of duty 
company. All of these as well that of the in another shall have, his remedy by an ac
act of 1820, that in favor of the salt interest tion; and the caae of a corporation should be 
of the act of February 28, 1821, that of the no exception. It undertakea ita corporate 
act of March 1, 1828, and that of the act of duties by its own consent and receivea an 
February 27. 1829, unlike that prescribed by equivalent for their performance. And> it 
the act of 1832, ,were specific tolls fixed at may be considered now well settled that 
an arbitrary rate haVtng no reference to such a corporation will be liable for dam
the distance navigated; whilst the tolls agea specially occasioned to an individual 
authorized by the act of 1832 for the new by a breach or neglect of its corporate duties. 
improvement which was to afford a constant Mayor of Lynn v. Turner. Cowp. R. 86; 
navigation for ateam boats of an hundred Yarborough v. Bank of England, 16 East's 
tons burden, are all graduated by a aeale of R. 6; Townsend v. Susquehanna Turnpike 
exact distance navigated. and not to exceed Co., 6 John. R. 90; Riddle v. Proprietors of 
a given rate per ton per mile. Locks and Canals on Merrimack 

By the terms of the act of 1832, the tolls 553 River, *7 Maaa. R. 169; Chesnut Hill 
authorized to'betaken for the new improve- T. Co. Y. Rutter, 4 Sergo & Rawle 6. 
ment of the Kanawha river, were only to That the state owned a large interest in 
be collected when the improvements on the the stock of the company will not vary the 
same should have been fully completed as case. The act of incorporation declares 
by that act authorized and directed; and in that it may sue and be sued, may plead 
the absence of any express provision in the and be impleaded; and a mere interest 
act upon the subject, it would seem clear taken by the commonwealth in the stock 
that the company could not be held liable would not be sufficient to bring an action 
for an injury to an individual occasioned by againat the company for neglect of ita cor
any neglect or breach of duty on its part in ,porate duty within the influence of the 
respect to the new and more perfect im- decision in the case of Sayre v. The North
provement of the river projected by the western Turnpike Road, 10 Leigh 454, and 
act until it had entitled Itself to demand the claaa of cases upon the authority of 
the tolls thereby provided upon the comple- which that case is supposed to have been 
tion of its works, or had exerciaed the right decided and which are referred to by Judge 
to demand such tolls upon the assumption Allen in delivering his opinion in the case 
that the works had been completed. The of Dunnington V. The Northwestern Turn
right to demand the- tolla and the liability pike Road, 6 Gratt. 160. 171. 
for neglect of the duty upon the performance But in order to charge the company with 
of which the tolls were authorized, are re- the conllequences of a neglect of duty in 
ciprocal and correlative: the tolls are the reference to the new and more perfect im
remuneration to the company for its expend- provement projected by the act of 1832, a 
itures on its works and the consideration proper case showing that it was so respon-

and basis for any legal liability that sible, and setting out the nature of the duty 
552 may be cast upon it for any 1tomis- and the character of the supposed liability 

sion or neglect of duty in respect of must be distinctly alleged. ,If it be not 
the new works with which it was charged. averred that the company had taken poa-

Now there is no express provision in the sesaion of the river under its charter and 
act in regard to liability for neglect of duty had completed its new works according to 
in reference to the improved navigation of the requirements of the act, or had de
the Kanawha river. The subject of such manded and collected tolls according to the 
liability is left by the act to the general improved tariff authorized by its charter, 
principle-s applicable to the case and to the enough at least should be averred to show 
relations in which the company stands to that in point of time, place and circum
the public and individuals. That the com- stances the company was chargeable with 
pany may upon proper allegations be held the consequences of neglect of duty in ref
liable for an injury to an individual navi- erence to the new improvement. Now of 
gating the Kanawha occasioned by neglect the three counts in the declaration the first 
of its duty in reference to the new improve- is the only one which can be supposed to 
ment with which it was charged after it have any reference to the new duties im
shall have exercised the right to demand posed upon the company for the purpose of 
the tolls provided by the act (which is in aft'ectintr the more perfect improvement of 
effect an affirmation upon its part that it the n;lvlgation of the Kanawha designed 
bas completed its works according to the re- by the act of 1832. The second and third 
quirements of the act) I entertain no doubt. counts although they speak of duties 
It is not a public corporation representing 554 with which the company was *charged 
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by the act of 1832 in reference to the 
navigation of the Kanawha, yet are plainly 
founded upon the ninth and tenth sections 
of the act of the 27th of February :1829 pre
scribing certain duties to be performed by 
the James river company in reference to 
the navigation of the Kanawha contem
plated by that and previous acts concerning 
that company, and which duties it is as
sumed devolved upon the James river and 
Kanawha company by the provisions of the 
act of 1832 in anticipation of the more per
fect improvement required by that act. 
But this first count only alleges in general 
terms the duty to remove obstructions 
within the line of its improvement and the 
failure to perform that duty, specifying the 
obstruction complained of. It does not 
specify whether the supposed duty related 
to the new improvement or to the previous 
navigation of the river confided to its 
charge. It does not aver that the company 
had elected the plan which makes the Kan
awha river a part of its line of improve
ment nor that it had completed its works 
and taken possession of the entire water 
line by exercising or claiming to exercise the 
right to demand the improved t()lls accord
ing to the act of 1832; it does not charge a 
failure to render the river navigable for 
steam boats of the speCified tonnage, nor 
does it contain any other sufficient aver
ments to charge the company as for a 
breach of corporate duty in its failure to 
provide the neY' and improved navigation 
required by the provisions of that act. 

I think it clear that the liability sought 
to be asserted in this case cannot be main
tained upon the ground of any neglect or 
breach of duty on the part of the company 
in failing to provide the more perfect nayi-

,gation required by the twenty-second and 
twenty-sixth sections of the act of 1832; 
and if it can be successfully asserted, it 
must be on the basis of its succession to 

the rights of property, privileges anp 
555 *franchises of the James river com

pany and by consequence to the bur
dens and duties devolved upon that company 
by the laws then in force. 

Counsel have argued it is true that no 
liability to an action at the suit of a party 
injured even by its neglect of duty devolved' 
upon this company in virtue of its succes
sion to the former company's rights and 
duties, because it succeeded as well to the 
privileges and immunities enjoyed by that 
company as to its rights and duties, and 
that one of those immunities was exemption 
from liability to be sued by an individual 
for neglect of duty, because as it is said. 
the James riYer company :was but the agent 
of the commonwealth, administering public 
funds and holding only in trust for the 
commonwealth, and thus as being in effect 
the commonwealth itself for the purposes 
of the acts, was not liable to any such 
action. But I cannot assent to this rea
soning. Even if it be conceded that the 
James river company was not liable to an 
action upon the principle of the decision 
in Sayre v. The Northwestern Turnpike, it 

by no means follows that the present com
pany would be entitled to the same exemp
tion. The reason of that case cannot apply 
to this. The exemption from liability to 
be sued is a privilege peculiar and personal 
(so to speak) to the commonwealth and' does 
not extet:ld to her assignee any more than 
would her privilege not to be sued for land 
claimed by her extend to her grantee of the 
land. The transfer of the "privileges and 
immunities" of the James river company 
was not intended to place the James river 
and Kanawha company above the law and 
to leave individuals who might be specially 
injured by the neglect of its corporate 
duties without remedy or redress. It would 
be grievously unjust that such a corpora
tion should be clothed with a privilege of 
this character only properly pertaining to 
the sovereign authority of the state. and 

there is no sufficient reason for sup-
5S6 posing *that the legislature ever in

tended to confer it upon this company. 
I think therefore whether the James river 

company would have been liable or not for 
neglect of its duties in reference to the 
"convenient navigation" of the Kanawha 
river contemplated by the act of 1820 and 
the subsequent acts concerning that com
pany (a question upon which it is unneces
sary to express any opinion) that the present 
company having taken upon itself the per
formance of those duties in consideration 
of the privileges conferred upon it and 
among the rest of the right to demand the 
tolls allowed to the James river company 
until the new improvement should be com
pleted, will be liable for any breach or 
neglect of duty in reference to the naviga
tion of the Kanawha which it was bound to 
keep up until the new works should be com
pleted, to anyone sustaining special dam
age thereby in the same manner as it will 
be liable for nelgect of its corporate duty 
in reference to the more perfect improye
ment contemplated by the act of 1832 after 
it shall have placed itself in a condition to 
be subject to such responsibility. 

But to subject it to such liability the 
neglect of duty must be plainly and suffi
ciently alleged. It must be charged that 
the injury complained of was occasioned by 
some act or omission of the company for 
the consequences of which it was legally 
responsible. The enquiry then OCCU1'5 what 
were the duties of the James river company 
required to be performed with a view to 
render the Kanawha river "conveniently 
navigable" as contemplated in the preamble 
to the act of 1820. 

Now, as has been already stated. it is 
clear it was not made the duty of that com
pany to provide a perfect and complete 
navigation of the Kanawha throughout its 
entire length from the falls to the Ohio. 

Before the act of 1820 was passed it 
557 appears that the *Board of public 

works had caused a survey to be made 
by the principal enjZ'ineer of the James and 
Kanawha rivers and of the intermediate 
country with a view to the commercial 
communication which it was desired to 
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establish between the eastern and western them to become entirely useless for want of 
waters of the state. In January 1820 a repairs, and yet permit them to demand the 
detailed report was made by the engineer tolls allowed for the improvement which in 
of the results of his exploration and exam- a proper state of repair they afforded to the 
ination, accompanied by his recommenda- navigation. I consider that to keep the 
tion as to the plan and mode of improvement works in a snfficient state of repair so as to 
bJ which the desired communication might afford such aid to the navigation as was 
be effected, and his estimates as to the cost intended by the act of 1820, is the condition 
oftbe works and the amount of expenditure of the right to demand the tolls, and that 
necessarily involved. Amongst the rest is snch demand amonnts to an affirmation on 
the plan proposed by him for the improve- the part of the company that they were in 
ment of the Kanawha rh-er. Every mile such a state of repair. I do not mean by 
from the falls to the mouth is examined, this that a party could snccessfully resist 
the state of the navigation, as found, re- the payment of tolls by alleging that 
ported and the mode and method of improv- the works were not kept in proper 
ing it specified particularly. The different 559 *repair. What I mean is tbat the 
points at which work is required and the company would be liable for special 
kind of work at each point, are stated with injury occasioned to an individual by rea
great precision and particularity. Upon son of its works not being kept in the 
the intermediate portions ofthe river where condition required by law. Be)'ond this 
no work is required to be done it assumed however, its liabilities cannot be carried. 
that in its natural state the river afforded If tbe works were executed upon the pre
a sufficient navigation for ordinary pur- scribed plan, and kept in due repair, tbe 
poses, and estimates are furnished of the company cannot be held liable for losses 
cost of the works that would in the opinion not attributable to any default or neglect 
of the engineer suffice to secure a n8viga- on its part, bnt occasioned by defects or. 
tion of three feet at all times. The total insufficiencies in the plan of improvement 
amount of these estimates is twenty-nine or which occurred outside of its works upon 
thousand six hundred and fifty dollars. those portions of the river which were 
This report was adopted by the legislature reported by the engineer as not requiring 
as the basis of its legislation on the sub- any improvement and which were therefore 
ject; and by the act of 1820, the James river not placed by the act in charge of tbe com
company was directed to make its im- pany. 
provement of the Kanawha upon the plan To charge the company then with the 
thereby proposed. It is clear therefore that consequences of an injury sustained by a 
a limited and partial improvement only was party in na\'igating the ri~er it must be dis
contemplated by the legislature and not an tinctly averred that it was occasioned by 
entire connected improvement throughout some unlawful act of tbe company or its 
the whole course of the river below the omission or neglect to do or provide some
falls. Unlike the act of 1832 which required thing which the report of the engineer or 

a navigation for steam boats of a the law required. It should at least be 
5S8 *certain tonnage to be provided by averred that the place at which the alleged 

locks and dams or wbatever other injury occurred was one of those at which 
means might be found necessary, through- the company was required to do the neces
out the entire length of the river below the sary work for the improvement of the nav
western terminus of the rail road (if the igation and that the injury was occasioned 
combined method of a rail road and a river by its default. 
navigation should be adopted) the act of Now in this respect the first count is 
1~ only required the improvement of r.a-r- plainly defective. The allegation is that 
ticnlar places in the river upon a prescrlbed it was the duty of tbe company to keep tbe 
plan. Thns it only contemplated such an river free from obstructions within tbe line 
improvement of the navigation as the exe- of its improvement wbich duty it failed to 
cution of the detached works pr.escribed by perform. This is not a sufficient allegation 
the engineer's report would afford. It was that the obstruction occurred in any part of 
assumed that this mode of improvement tbe company's works or at any place which 
would insure an Qrdinary navigation of the company was bound to keep clear of 
three feet. But if this expectation should ·obstructions. The James river company 
not be realized tbe company could not be bad no line of improvement in the sense 
held responsible. It was responsible that intended in the declaration. The phrase 
the required works should be constructed appears to be borrowed from the act of 1832 
in conformity to the plan of the engineer, which treats tbe entire river below the 
and tbat tbey should be kept in proper western termi ... us of the railroad as 
repair. For although tbere is no express 560 *occupied by the line of the com
prorision in the act of 1832 requiring the pany's improvement, and graduates 
James river and Kanawha company to keep the tolls according to tbe distance navi
the works in repair, I tbink it is their duty gated; but it can have no application to the 
110 to do. They are entitled to collect tolls particular improvement in detached parcels 
according to tbe rates of former laws until and in different places required by tbe acts 
the improvement required by tbe act of concerning the James river company. It 
1832 ahall be completed; and it is impossi- is too vague and indefinite at best to fix 
ble to suppose tbat the legislature intended tbe place intended witbin tbe limits of tbe 
they might abandon all the old works, suffer I company's works or to designate it as one 
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of those at which the company was charged 
with the duty of improving the natural 
na\"igation of the river. But this count 
not only fails to show that the place in 
question was one of those which the com
pany was charged with the duty of improv-
109, but in point of fact it shows very 
distinctly that it was not. The place of 
the injury is sumciently identified as being 
"in the neighborhood of the Seven mile 
rock about seven miles above the mouth of 
the river." Now if we turn to the engi
neer's report we find that for fifteen miles 
above the mouth of the river he pronounces 
the navigation good in the natural state of 
the river and requiring no improvement of 
any kind whatever. His plan of improve
ment requires nothing whatever to be done 
below the seventy-ninth mile (computing 
from the' Great falls) which terminates 
fifteen miles above the mouth of the river; 
and thus the place at which the injury is 
alleged to have been sustained was one at 
which no duty devolved upon the company 
in reference to the navigation of the river 
.and for the sumciency of which it was no 
more responsible than any other person 
whatever. 

I think it clear therefore that the first 
count wholly fails to make out any case to 
charge the company with the consequences 
of the injury and 1088 alleged to have been 
sustained. 

The third count is obnoxious to very 
much the same objection as the first. It 
does not sumcieotly allege that the place 

at which the injury of which it 
561 ·complains occurred was one of those 

at which the company was required 
to make any improvement by the report of 
the engineer or the acts ~hich adopted it. 
The breach of duty of which it complains 
was in the failure of the cOD?pany to remove 
depositions and obstructions in the pas
sages, sluices and channels of the river, 
which it is alleged it was its duty to remove 
in order that such passages, sluices and 
channels might afford a free and unimpeded 
navigation. The count isevid.ently framed 
under the tenth section of the act of Feb
ruary 'Jf1, 1829, upon an entire misconception 
as I think of the true intent and meaning 
of that section. It proceeds upon the as
sumption that that section makes it the 
duty of the company to remove depositions 
and other obstructions in all the passages, 
sluices and channels of the river, whether 
artificial or natural. Such is not the mean
ing of the section. It did not intend to 
require any new improvement or any work 
to be done at other places than those speci
fied in the engineer's report. It was not 
the purpose of the act to extend the com
pany's charge and responsibilities over 
those portions of the river which had been 
reported as affording a sumciently good 
navigation in its then condition. The true 
object was to cause the works that had been 
constructed upon the engineer's plan, to be 
repaired and reinstated in the condition in 
which it was contemplated they should be 
kept by the engineer's report. The pas-

sag~s, sluices and channels spoken of were 
the artificial passages, sluices and channels 
produced by the works of the company con
structed upon the engineer's plan and 
which it would seem had become obstructed 
by depositions of sand, gravel and timber 
impeding the navigation through them, and 
not the natural channels of the river at 
other places. This is apparent from the 
terms of the section which require the ob
structions to be removed so as to restore to 

the channels, sluices and passages 
562 *referred to, the width and depth of 

water produced in them by the works 
then recently constructed upon the river; 
and it is confirmed by the limited amount 
of the expenditure authorized for the pur
pose which was not to exceed one thousand 
dollars. I think therefore this third count 
equally fails to make a case of such neglect 
of duty on the part of the company as would 
charge it for the consequences of the injury 
complained of. . 

The remaining count is the second which 
alleges the neglect of duty on the part of 
the company to consist in the failure to 
place a beacon or beacons at or upon the 
snag in the river which occasioned the in
jury. This count is evidently framed upon 
the 'I1inth section of the act of February 
27, 1829, but as I think, under a miscon
ception of the true meaning of that section. 
The bars, rocks and other obstructions upon 
which it was made the duty of the .James 
river company to place beacons were such 
as were of a fixed and permanent character 
then in the river or at the banks or in such 
other positions that they might endanger 
the navigation. They were such as formed 
part of the natural features of the river. 
It was not designed to require beacons to 
be placed upon a casual, temporary, mov
able impediment such as that specified in 
the declaration. A treew,bich havin, been 
adrift, had accidentally become stationary 
in the river forming Whilst it remained in 
that ,Position "a snag" could not have been 
within the meaning of the legislature. It 
might be in a given place on one day and 
in a different on the next; and with the first 
rise· of the water if not sooner, it would 
probably disappear entirely. Such an ob
struction as ·this would not admit of the 
erection of a beacon upon it and is to be 
guarded against and avoided by the care 
and vigilance of those engaged in the nav
igation. This count therefore I think 
without any just foundation to sustain 

it. 
563 *The views which I have thus ex-

pressed all go to the foundation of the 
action, and thus it becomes unnecessary to 
express an opinion upon afly other of the 
questions raised and discussed by the coun
sel. The only remaining question is as to 
the disposition of the case if the demurrers 
to the declaration be sustained. If the de
fects were merely in the statement of the 
case and might be remedied by a proper 
amendment. then according to the settled 
practice of this court, the cause should be 
sent back to the Circuit court to give the 
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party tbe opportunity to make sucb amend
ment. But sucb is not tbeir character. 
They are defects in the very sUbstance of 
the case itself, and such as cannot be helpel. 
by any amendment cons,stent with tbe 
allegations and proofs in tbe record before 
us. These all show that the party has and 
can have no cause of action against this 
company for the loss wbich be has sus
tained. I think therefore no useful purpose 
can be answered by sending tbe cause back 
and that it should be finally determined 
here. 

I am of opinion to reverse tbe ju.dgment 
and render final judgment for the plaintiff 
in error. 

The other judges concurred in the opinion 
of Lee, 1. 

Judgment reversed, the demurrer sus
tained, and final judgment thereon for the 
defendants. 

·Amick Y. Tharp. 

July Term. 18M. Lewisburlr. 
0IIdnctI0a of W.ter c ..... aeI-Llalllllty.'"-Clty au

tborities chaDlre the channel of a drain 80 as to 
tbrow the water 1I0winir alonlr It upon the lot of 
T lylq below. He cannot obstruct the channel 80 
18 to cause the water to 1I0w back upon and Injure 
the lot of A lylq above hIB. 

This was an action on the case in the 
Circuit court of Ohio county by lacob 
Amick against Daniel V. Tharp, to recover 
damages for an injury done to the plaintiff's 
lot in the city of Wheeling, by the obstruc
tion of a drain by which the water from a 
spring on the plaintiff's lot, and tbat which 
1I0wed from the surface of the ground after 
a rain, had been accustomed to run off. 
On the trial of the cause it appeared that 
there had been fl'Om time immemorial a 
ravine through which water could flow to 
Wheeling creek from a certain part of the 
city of Wheeling. The bottom of this 
ravine was from thirty to forty feet wide. 
This ravine seems to have run through the 
rear of lots laid off on each side of it; and 
the city authorities having determined to 

OOIIstrac:tloa of Water C ..... aeI-Nu ... nae.-In Ma. 
sonic Temple v. BanD. 114 Va. fIIn.27 S. E. ReP. GO. 
tbe court sald: "The rilrht of the complainant and 
the erection of the dam by the defendant were not 
disputed: and It was clearly shown that the base
ment and cellars of the complainant's bulldlnlr were 
ftooded with water as the result of the erection of 
the dam. The act QJ the defendant In obstructlnlr 
the stream and caUBlnlr the water to overll.ow the 
premil!es of the complainant was unlawful and con' 
.Ututed a nuisance. 1 Wood on Nuisances. sees. 1 
aud 117; Burwell v. Bobson. 12 Grate. 822; AmicA: e. 
Tl/IrJI. 111 (kaU. 664: and N. 41 W. R. R. Co. v. Carter, 
.1 Va. 1i87, 12 S. E. ReP. 1i17." 

The last named case contalnll a full dlBcusslon by 
JCOOIi RIBLY of the rllrhts and duties of landowners 
relatlnlr to surface water. 

Tbe principal case III referred to In Powell v. 
BenUey. etc., Co •• 114 W. Va. 808, III S. E. ReP. 10116. 

fill it up at least for a part of its distance. 
had a culvert built in the bottom of the 
ravine for the purpose of carrying off the 
water, and tben filled up the ravine over 
the culvert with earth. This culvert the 
defendant insisted, and introduced evidence 
tending to prove, was not built over the 
ordinary cbannel along which the water 
ran at the bottom of the ravine, but that it 
was built from fifteen to thirty feet fro~ I 

said channel, and was thus put upon the 
lot of the defendant, This work was done 
under the superintendence of the plaintiff, 
who was a street commissioner of the city 

of Wheeling. 
565 ·At the time the culvert was built 

and the ravine was filled up, neither 
the plaintiff or defendant owned his lot, 
The plaintiff afterwards purchased tbe lot 
on the north side of the alley, on wbich the 
spring before mentioned was situated; and 
the defendant purchased his lot on the 
south side of said alley, lying further down 
said ravine, and extending below tbe point 
to which the culvert extended: And tbe 
mouth of the culvert being on his lot and 
throwing the water thereon, he filled up the 
ravine on his own lot 80 as to shut up the 
moutb of the culvert; and thus prevented 
the flow of the water through the culvert, 
and caused it to be thrown back on and 
over the lot of the plaintiff where it lay 
stagnant. 

Tbe evidence having been introduced. 
the court, on the motion of the defendant, 
instructed the jury, "That the defendant 
had a right to fill up his lot, as aforesaid, 
notwithstanding such filling up may haye 
stopped the flow of water through said 
culvert, and caused the same to overflow 
the property of the plaintiff; provided the 
jury believe that the course of said drain 
was changed so as to cause the water to 
flow over a different part of his lot from 
the place where it had always been accus
tomed to flow: A,nd that the city had no 
authority so to grade an alley as to throw 
the water of such drain on the property of 
a citizen without compensation, and tbereby 
deprive him of the right to exercise any 
authority as owner which he previously had 
over his own property." To the' giving of 
this instruction the plaintiff excepted: And 
there having been a verdict and judgment 
for the defendant, the plaintiff applied for 
a supersedeas, which was allowed. 

Russell, for the appellant, 
. Fry, for the appellee. 

566 ·DANIEL,I. In tbe view which I 
take of this case, it does not seem to 

me necessary to enquire whether the city 
of Wbeeling, in grading the street and con
structing the culvert in the proceedings 
mentioned, did or did not act in pursuance 
of a lawful authority, Tbere is notbing in 
the evidence, upon which the instructions 
of the Circuit court are founded, to show 
that these works had caused any obstruction 
to the course of tbe branch in its passage 
over tbe lot of the plaintiff, or had in any 
manner become, or were likely to become. 
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the cause of injury to his property, till the 
flow of the water through the culvert was 
stopped by the defendant. And indeed the 
instructions of the Circuit court proceed aD 
the hypothesis that the works of the de
fendant on his own lot were the proximate 
cause of the overflow of the plaintiff's; and 
declare to the jury that the defendant had 
a right to fill up bis lot, notwithstandiDg 
such filling may bave stopped tbe flow of 
water tbrou(Ch tbe culvert aDd caused the 
same to overflow the property of tbe plaiD
tiff; provided the jury sbould believe tbat 
tbe course of tbe drain was cbanged by the 
works of the city above meDtioDed, so as·to 
cause tbe water to flow over a different part 
of his lot from the place where it bad al
ways been accustomed to flow; and tbat the 
city bad no autbority so to grade an alley 
as to throw the water of sncb a drain on 
the property of a citizen witbout compeD
satioD !lnd thereby to deprive bim of tbe 
right to exercise any authority as owner 
which be previously bad over bis own prop
erty. 

In Angell on Water Courses, f 389, it is 
said tbat a party aggrieved may remove a 
private nuisance if it can be peaceably 
done. Tbus, if a ditch is dug, by means 
of wbich tbe water is diverted from the 
land of a ripariaD proprietor, through whose 

land it would otherwise flow in its 
567 natural course, he may go upon ·the 

land of tbe wrongdoer and fill it up. 
So the law affords the owner of land pro
tection against the flow of back water on 
his land or upon his mill; and he may law
fully enter UPOD the land of the person 
causing the injury, and remove the ob
struction by whicb it was occasioned. And 
in tbe same treatise. f 332, it is declared 
that a riparian proprietor, wbose lands are 
directly lDundated by the acts of bis neigb
bar, can not only by tbe common law re
cover adequate damages, but be is allowed 
by the same authority to defend his land 
against encroachments; and if any conse
quences detrimental to the wrong doer 
result from this course, they afford no legal 
ground of complaint. Tbe same doctrine 
is asserted in Hilliard on Real Property, 
vol. 2, p. 120, where it is said that if the 
land of one person is overflowed through 
the act of another, the former may erect 
any obstruction wbich may be necessary to 
keep off the water, and will Dot be answer
able for damages tbereby occasioned to the 
wrongdoer. But the important qualifica· 
tion is added, that "he cannot lawfully 
cause damage to tbird persons by such 
erectioD. " 

In looking to the cases cited in the fore
going passages in support of the propositioD 
therein asserted, it will be seen, I think, 
that, whilst the right of a party ag!p"ieved 
to protect his property from tbe inJurious 
consequences of works uDlawfully erected. 
by the abatement of sucb works, is well 
established, the circumstances which justify 
a resort to counter works which must result 
in damage to the property of the wrong
doer, are by DO means very clearly defined. 

Be this, however, as it may, I have been 
unable to fiDd any precedent which 'Would 
justify a party, in a case like this, where 
the evidence affords the presumptiou that 
there was ample time to resort to other 
means of protectiou, in placing such ob
structions to the flow of the water as 

would inevitably cause the overflow 
568 of ·the lands of a third person. And 

justice and fair dealiDg would seem 
to require of a persoD who, under such cir
cumstances chooses, instead of resortiDg 
to the legal tribunal, to take his redress or 
protection iDto his own hands, the caUtiOD, 
that his proceediDgs do not iDvolve the 
ruin or iDjury of third parties. It seems 
to me that the cases which deDY to the 
origiDal wroDgdoer the right to recover for 
damages done to his property by couDter
vailing works, have gODe full far enough 
in vindicatiDg the right of self-protection; 
as under their sanctioD slight wrongs may, 
in some cases, be redressed by very serious 
injuries. A just deference to the rights of 
unoffending third parties and a proper 
regard for the peace and order of society, 
forbid a further extensioD of the doctriDe. 
UDder the iDstructions of the Circuit court, 
a person whose property is injured iD aDY 
degree, however slight, by tbe uDauthorized 
diversioD of a stream from its accustomed 
flow, may justify the erection of any work 
Decessary to the complete protectioD and 
full enjoyment of his property, though the 
necessary consequence is not merely to 
endanger but to visit with certaiD de
structioD the property of a neighbor, how
ever valuable; and he may thus, in order 
to prevent or repair a loss, or obviate eveD 
an inconvenieDce, however trifling, carry 
ruin to the fortunes of innocent parties, 
and then refer them for redress to the re
mote, and perhaps insolvent wrongdoer. 

In the absence of autbority plainly so 
declaring the law, I canDot give myasseDt 
to a doctrine which may work out such 
unjust results. 

On the contrary, justice and convenieDce 
seem to me to require, in such cases, that 
an aggrieved party should not be compelled, 
in seeking redress, to look beyond the per
son whose acts are the proximate cause of 
the injury done to his property. When he 

shows that but for the act complaiDed 
569 of he would have *sustained no in-

jury, he establishes a right to have 
redress at the hands of the person who did 
it. No sufficient answer to the complaint 
is made by the plea that such act was done 
by the defendant to repair an injury to his 
own property, proceeding from the illegal 
acts of a third person. 

The cases in which parties have been held 
excused for acts done injurious to the prop
erty of others, under circumstances of im
minent danger expected from fire or flood, 
furnish, I think, no rule or argument in 
support of the instructions of tbe Circuit 
court. In such cases of accidental and ex
traordinary casualty, where the law is 
powerless to afford either protection or re
dress, each person exposed to the danger is 

226 



13 GRAT.T. WBl'J'E v. CAKPBEI.I.. 670, 671, 672, 678 

left to adopt the best means within his 
power to avert the threatened mischief; 
and if consequences prejudicial to the prop
erty of others ensue, the defense and excuse 
are found in the pressing emergency of the 
occasion. The difference between such 
cases and those where the parties have it 
in their power to appeal to the preventive 
and remedial justice of the court; and have 
also time and opportunity afforded to select 
the means of preventing or repairing the 
mischief without damage to others, is 80 
obvious as to need no comment. And it is 
also to be observed, that even in cases of 
the threatened outburst of a Bood or spread 
of a conBagration, the right of a per80n to 
protect his property cannot be exercised in 
total disregard of the rights of others. He 
must still, in the selection of the means of 
protection within his power, use care to 
prevent unnecessary injury to the property 
of others. Noyes v. Shepherd, 30 Maine 
R. 173,179; Beach v. Trudgain, 2 Gratt. 219. 

In the first mentioned case, where the 
defendant waa sued for damages reSUlting 
from the use of means employed to prevent 
an expected inundation from the waters of 

a pond which threatened to do great 
5iO injury *to the property of the defend-

ant and others, he was held to show 
that he had observed ordinary care in his 
proceedings: And in the case of Beach v. 
'rrudgain, in which parties, pulling down 
a house in a town to arrest the spread of a 
tire, were sued by the owner, this court held 
that they were responsible for the damages 
thereby sustained by the owner, if the 
honae might have been prevented taking 
fire by the use of the means within the 
power of the parties pulling it down. 

If any analogy favorable to the defense 
could be drawn from the indulgence ex
tended to parties acting under the pressure 
of imminent danger, (and I have already 
expressed the opinion that the analogy does 
Dot hold,) I should still be of the opinion 
that the rule declared by the Circuit court 
was too broad, inasmuch as it a .. erts the 
Dnqualified right of the defendant to use 
his property, under the state of things dis
closed in the proofs, to the prejudice of his 
neighbor, without any reference to the con
sideration whether he might not have pre
vented damage aa well to his own property 
as to that of the plaintiff, by the use of 
other means. 

Before a party, in a case of the kind 
under consideration, should be allowed to 
repair an injury or indemnify himself 
against a loss by the employment of means, 
of which mischief to the property of third 
persons is the natural and inevitable result, 
he should be at least required to show that 
he could not have prevented the damage by 
the use of means involving no greater 
trouble or expense than that encountered in 
the use of those selected. And in this case, 
Whilst the ordinary remedies recognized by 
the law were open to the defendant, (which 
differs his case from those just commented 
ou,) there is an absence of any proof to show 
that he might not have restored the stream 

v R, 13 Gratt-15 

to its original channel, or, whilst fill-
571 ing up his *lot, might not have pro-

vided a passage for the water, so as to 
prevent the overflow of the plaintiff's land, 
without any further outlay of money or use 
of labor than that employed, and without 
being curtailed in any manner of an equally 
full and convenient enjoyment of his own 
lot. 

The evidence, that the plaintiff was the 
street commissioner of the City of Wheeling 
superintending and directing the work at th; 
time of the grading of the alley and the 
construction of the culvert, seems to me to 
make no difference in the case. At that 
time, (the bill of exceptions states,) neither 
the defendant nor the plaintiff had pur
chased their lots. No portion of the culvert 
was upon the plaintiff's lot; and his entire 
connection with it ceased before the defend
ant became the owner of hiB lot. The 
plaintiff, after the culvert was completed, 
had no control or power over it. Its con
tinuance was not in virtue of any permis
sion, license or grant from him. It was 
wholly the property of the city, by whose 
order it was built, before the defendant or 
the plaintiff had acquired any rights of 
property to be affected by it; and its con
tinuance thereafter, by which alone the 
defendant could have been injured, was by 
the authority of the city alone. This evi
dence of the plaintiff's connection with the 
works of the city does not seem to have 
formed in any degree the baBis of the in
structions given to the jury; and I am of 
opinion that it does not relieve them of the 
objections which I have pointed out. 

I am of opinion to reverse, and remand 
the cause for a new trial. 

The other judges concurred. 
The judgment was as follows: 

It seems to the court, that whether 
572 the city of *Wheeling had or had not 

lawful authority to grade the alley or 
construct the sewer in the bill of exceptions 
mentioned, 80 as to cause the water which 
had hitherto Bowed over a part of the lot of 
the defendant to Bow over another part of 
said lot, to the injury of the defendant the 
defendant had no legal right to obstruct 
the Bow of water through said sewer 80 as 
thereby to cause the water to be dammed 
and thrown~back on the property of the 
plaintiff, to his injury: And consequently 
that the Circuit court erred in giving th~ 
instructions in said bill of exceptions men
tion~. It is therefore considered, &c .• that 
the Judgment be reversed, &c., with costs 
verdict set aside, and cause remanded fo; 
new trial; on which the Circuit court will 
not repeat such instructions, if asked. 

573 *White Y. Campbell. 

July Term, 11M, Lewtabur'lr. 

Seduc:tlo_Actloa by Father-May Prove Prom ... o. 
Marrt .... L-In an action for the seduction of the 

-seduc:tlon-Action for by Fatber-o.au..-.-The 
principal case lays down the rule that In an action 
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plalntlfl's daulrhter, to enhance the damues, he 
may prove that the defendant promised to marry 
her, and by meaus of sald promise had succeeded 
In de~uchlUir her. 

This was an action instituted by George 
W. Campbell against .Tohn White, for the 
seduction of the daughter of the plaintiff. 
On the trial, after the plaintiff had intro
duced evidence tending to prove that the 
defendant had debauched his daughter, to 
enhance the damages, he proposed to prove 
that defendant had promised said daughter 
to marry her, and by means of said promise 
had succeeded in debauching her. The de
fendant objected to '"the admission of this 
evidence; but the court overruled the ob
jection; and he excepted. There was a ver
dict and judgment in favor of the plaintiff 
for eight hundred dollars. Whereupon the 
defendant applied to this court for a super
sedeas, which was allowed. 

Robert .Tohnston, for the appellant. 
Fry, for the appellee. 

MONCURE, .T., delivered the opinion of 
the court: 

The action b~ught by a father for the 
seduction of his daughter is founded on the 
supposed relation of master and servant; 
and at common law, it was neceaaary to 
aver and prove loss of service in order to 
maintain the action. It was long and well 
settled, however, that loss of actual service 
had little to do with the action; and that, 
in substance, it was an action for dam-

ages, not only for the loss of service, 
574 *liut also for all that the plaintiff 

could feel from the nature of the in
jury. "The ~ury, in as_ing the damages, 
might cons1der his loss of the comfort, as 
well as the service, of the daughter, in 
whose virtue he could feel no consolation, 
and his anxiety as the parent of other 
children whose morals might be corrupted 
by her example. Greenl. Ev.' 579. The 
Code, ch. 148, ,I, p. 589, has provided, that 
"an action for seduction may be maintained 
without any allegation or proof of the loss 
of the senice of the female by reason of 
the defendant's wrongful act." The action 
is now, in form as well as substance, an 
action to recover damages for the wound 
infiicted by the seducer on the" peace and 
happiness of the injured father. These dam
ages are exemplary; and whatever evidence 
reasonably tends to aggravate the offender's 
wrong, and show the extent of the father's 
loss, is legal and proper. Evidence of the 
means by which the seduction was accom-

by the father for the seduction of his daUlrhter he 
may 11f"OfI'. to enhance the damues. that the 
defendant promised to marry his daUlrhter and by 
such means succeeded In debauchiUlr her. This Is 
approved In HudklDR v. Haskins. a w. Va. _ where 
It is said that If a promise of marrtawe, etc., Is 
allelred In the declaration It wUl be treated as mere 
surplusalre, since that fact can be proved at the trial 
as well without as with such allelration. 

See alao, on the subject of seduptlon. ./OOt_t, to 
Clem v. Holmes, 88 Gratt. 7l!I. 

plished is of that character. And upon 
principle, therefore, it would seem to be 
very clear, that if the wicked act was ac
complished by means of a prior promise of 
marriage, evidence of such promise would 
be admissible in aggravation of the dam
ages. That such promise is an independ
ent cause of action by the daughter, is no 
good reason why it should not be proved in 
aggravation of damages in the father's 
action for seduction. His action is ex de
licto; her's ex contractu. The evidence is 
merely collateral to his action, while it ill 
the very foundation of her's. Each has II 
perfect right to recover damages to the full 
extent of the wrong done to each; and in 
order to do so, may prove whatever may 
reasonably serve to show the measure of 
damages sustained by each. 

Thus stands the case on principle. How 
does it stand on authority? We have no 
decision of our own on the subject, 

and are therefore let free to follow 
575 ·principle, aided by whatever light 

we may be able to derive from deci
sions elsewhere. In Dodd v. Norris, 3 
Camp. R. 519, decided at nisi prius in 1814. 
Lord Ellenborough held that the daughter, 
examined as a witneas in the action, might 
be asked whether the defendant had not paid 
his addresses to her in an honorable way, 
but not whether he had promised to marry 
her. To admit evidence of a direct promise 
of marriage would be, he said, to allow the 
parent to recover damages for a breach of 
that promise upon the testimony of the 
daughter. We cannot see the force of the 
distinction thus drawn between evidence of 
a direct promise of marriage, and evidence 
tending to prove such a promise. If one is 
admiaaible, the other should be. This case 
has never, so far as we have seen, been 
directly recognized. as a binding authority 
in England. In EWott v. Nicklin, 5 Price's 
R. 641, decided by the Court of exchequer 
in 1818, Dodd v. Norris was referred to and 
ezplained by Garrow, baron, who had been 
counsel in the case. There the evidence 
was not of a promise of marriage, but that 
the defendant was addreasing the plaintiff's 
daughter; and the court unanimously ad
mitted the evidence. They carefully avoided 
deciding the question whether evidence of 
a promise of marriage would have been 
admissible, as the case did not require it. 
There has been no other English case OD 
the subject since Dodd v. Norris, that we 
have seen. There is a prior case, Tullidge 
v. Wade, 3 Wils. R. 18, decided in tbe Com
mon pleas in 1769. But in tbat case the 
evidence was admitted, and with approba
tion, by Lord C . .T. Wilmot; though Bath
urat, one of the justices, said such evidence 
was improper. In New York, it seems, the 
doctrine of Dodd v. Norris bas been fol
lOWed. 1 .Tohn. R. 296; 2 Wend. R. 459; 7 
Id. 193. Though it has been much modified 
in a more recent case. 5 Denio'S R. 367. 

Few other cases on the subject are to 
576 be ·found in the American books. 

Some of the best elementary writers 
seem to disapprove the doctrine of Dodd v. 
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Sorris, and think the evidence is or ought 
to be admi88ible. See 3 Stephens' N. P. 
2356; 3 Starkie's Ev. 1310, title Seduction; 
Greenl. Ev. I 579. same title. 

We think the evidence is admissible, for 
the purpose for which it was offered in this 
case, and that the judgment should be 
affirmed. 

Judgment affirmed. 

571 ecinkeson Y. The Frederick oIustlc ... 

October Term 1_ Rlcbmond. 

I. TuatJea-~oa.'"'-Tbe con· 
stitutlon of Vtrll'lnla. article 4. ,.. .. II, In re
lation to talI:atlon and fiuance. relate to tuatlon 
by the weneral assemblY for purposes of state rev
euue. and do not apply to taxes. levies. &C. by 
C01Intiea, corporations. &c. for tbe local purposes 
of such bodies. l' 

3. s-e-s.--Levy by Maid.,.. Corporatleu.;
The lI'eueral assemblY bas full power to authorize 
comtlea, municipal corporations and the llke. to 
levy taxes witbin their bounds for their peculiar 
P1I1'POIIe8. And the mode. subjects. and extent of 
!lIch tuatlon 1B not Umlted or rell'Ulated by the 
proTl8l.0DB of the constitution In relation to .tax
ation and flDance. 

·T~-c:oa.trac:tIoa.-In Dollll" 
\ass T. The Town of Harrtaville. II W. va. 1" It Is 
said: "The ftrIIt section of article elll'bt of the Con
stimtion of 1-. and the lirst section of article ten 
of tbe Constitntlon of 18'11. In BO far as they provide 
that tu:atlon sball be 'equal and unlform·throUll'h
out the lltate. and that all property. both real and 
personal, shall be taxed in proportion to Its value. 
do not applY to couuties. cities. towns. and vlll&ll'etl. 
See GiloW_ fl. TM Fr«ht'W JwCUu. 1.1 9raU. "n." 

The princtpal case 18 also cited In Powell v. 
Part.ersblll'lr.28 W. Va. 708; Norfolk City v. E11ls. III 
GratL _ and !lDt,; Eyre v. Jacob, 14Gratt. a4. The 
Princl.pal case ta referred to In Norfolk v. Chamber
IaiJ1, 811 Va. ... 16 S. E. Rep. !ilK. See. In accord. 
Slaqbter v. Com •• III Gratt. 'l'ffl. 

tFor these provtslons of the conttltntlon. see the 
OIIIDton oUlJDG. 8AJrolwI. 
t'.. S p. Lavy by ~ CorporatJou ..... 

c..tIu.-For the propoaltlon that municipal c0rpo

rations and c;ountiell may levY taxes within their 
bounds for their pecnllar purposes, the principal 
case ta cited and followed In OUld v. City of Rlch
Mood •• Gratt. 4'll1. and !lDU; Norfolk City v. Ellta. III 
Gratt." and !IOU; Neale v. County Conrt. 41W. Va. 
lID. till. !'I' S. E. Rep. m; Powell T. Parkeraburll'. 18 W. 
," .. 'lOll. 

The principal case Is cited In Vlrll'1n1a. etc.. R. R. 
Co. v. Waabl.Dgton County. 80 Gratt. _ and !lDte. 
where It la said: "The constitution of the state does 
not anthorize tbe county authorities to aaaeaa prop
erty for tazatlon and levy taxes upon It Independent 
of tbe action of the leplature." 

See. In accord. Bull v. Read. 18 Gratt. 'l8, and !lDt,; 
IJst v. Wbeelll1&'. 'I' W. Va. &01; Probasco v. Town 
of Moundsville. 11 W. Va. &01; Lanll'borne v. Bobln
I>lII. III Gratt. 881. and ROU. See wenerally. mono
napblc fIDIe on "Municipal Corporations" appended 
to DanvUle v. Pace. !!Ii Gratt. 1. 

,. Statato-A __ .t 0. Sberlff-C:o.stltutJoaal.
The act of June '1'. 18111. Sess. Acts of 1M2. p. 12. 
authoriz1nll' assessments In certain cases on tbe 
ofll.ce of sbertfla and serll'eants. ta not In violation 
of tbe constitution.' 

... S-_5uae CaM at BU.-An asse88ment of four 
bundred dollars upon the sberiff of Frederick 
county. laid on the 4tb of October and to be paid 
on the 1st of February followinll'. ta noUn violation 
of tbe act of I_I 

.. Same-Same-TI_ of Paymeat.-It the time of 
payment bed by the court was Inconsistent witb 
tbe act. that would not render tbe asse88ment 
void; but It would be corrected as to tbe time of 
payment. 

At a court held for the county of Frederick, 
all the justices of the county having been 
summoned for the purpose, it was ordered 
that the sum of four hundred dollars be 

taxed on the sheriff of the county, to 
578 be *paid on the first of the next Feb-

ruary. At the April term of the court 
for 1853, Thomas A. Tidball was appointed 
a commissioner to settle the accounts of 
William D. Gilkeson, for all charges of the 
county against him as sheriff of the county. 
And Tidball having reported to the court 
that the sheriff refused to pay the tax as
sessed upon his office, the court at its May 
term directed the attorney for the common
wealth to take the neceaaary steps to enforce 
the payment thereof. In pursuance of this 
direction, the attorney gave to Gilkeson a 
written notice that at the June term of the 
court a motion would be made in the name 
of the commonwealth for the use of the 
county of Frederick, for a judgment against 
him for the said sum of four hundred dol
lars. 

At the June term the motion came on to 
be heard, when the court awarded a judg
ment against Gilkeson, who was still the 
sheriff, for the sum of four hundred dollars, 
with interest from the date of the judgment. 
Gilkeson thereupon took the case to the Cir
cuit court by supersedeas: But when the 
cause came on to be heard in that court, the 
judgment of the County court was affirmed. 
He then applied to this court for a superse
deas, which was allowed. 

Philip Williams, for the appellant. 
Byrd and Holliday,for the appellee. 

SAMUELS, J. The plaintiff seeks to 
reverse the judgment in this case for two 
reasons: 

lat. Because the statute of June 7, 1852. 
Be... Acts, p. 12, I 1, is not such as. the 
general assembly might enact under the 
constitution of Virginia. 

ITbis act autborizes the county courts and tbe 
city authorities to assess a taxon theofll.ceof sberlff 
and serll'eant. for tbe purposes of the county or 
city. And It provides that said levies sball be pay
able semiannuallY. If so required by tbe court or 
otber body orderinll' tbe same. But they sball not 
for anyone year. exceed eleven bundred dollars 
on tbe ofll.ce of sberiff In certain specified counties. 
of wblcb Frederick county ta one: And otber rates 
are bed for other counties and cities . . 

229 
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2d. Because, if the statute e cons ItU I co tri te ten s th r v 
on y t ac 'on f the County court ment in all its departments, yet if in some 

under it IS not wa.ran ed y e 1. 10 1 d a est ir x se be sm 1, 
The wer of the courts to decide I they cannot be required to pay large sums 

5,9 aga ns th v di * st ut fo th re UI lse of pre rv g n 
which is in contiict with the constitu-I "equal and uniform" rate of taxation, 

on, s yo q est n. Th du 0 th T s m f 0 'ni t t ere ta -1.-

court so to decide, when a proper case is pre-I tion prescnbed by the twenty-second section 
nt ,i m ife ly lai is ot ec sa' y . g er in lev'n to 
We are referred to the constitution, article I defray county c arges. 
ti ,. xa on d a e, " 22 25, it For the me and other reasons, not yet 

which, it IS alleged, the statute un er con I exp es d, a of in n at ou y v
de tio is' c tii . It i aid to be in ies and other charges are not affected by so 

Violation of these provisi s th co sti m h th t nt 'Ie nd sec n s e-
ti in hi that it allows a rate of taxa-I quires taxes to be laid on all property, other 

bon whl h s t !q 1 d un r th s ve in ro rt n t it al ; or 
throu hout the commonwealth;" nor equal I by no much of the twenty-third sectlon as 

nd nif m it n y e u : ha pr scr es ta on ac sla e er w ve 
a subject, the office of sheriff, is taxed, the I years of age, equal to the tax on land, of 

cu be 0 wh h, ein a ss w' h th v e f re hu dr d 11a As 
tax on the fees or income of hiS office, is I already said, t IS i-rt 0 test uti n, 

e t 0 an f th t, Ii ns fr it f e and context, is intended to 
tax, on the office itself: That the genera lapp y th co mo e h la e, d ot 

se bl 'ts h n po er to 'mpc>se a to counties or SUbdivisions, The conteDl
tax such as thiS, and of c se... en , ul po ry ist y th ad ti 0 he on i-

ot Ie te t the count courts the power I tution leaves no doubt on, the SUbject, 
to imt><>se it. 58 es tio s er * se d to 

It is necessary to avoid confusion and I reconcile an alleged antagonism 
s c se ue e r, ke s u t ng of te st et en he es n nd st rn 

which are essentially different; to dis tin-I portions of the state. The western pOrtion 
uis be ee th re n of he m on of he ta h a ar lat' e -,rt'on 

wealth at large, its modes of assessment I of the white pc.pula lon, a ut a 
d 011 ti, d e ev u 0 th sm 11 el tiv pc>rtion of the slaves, 

counties, (levies, poor rates and other I w in th m n aU; e :Ie Ie 
ar s, n he' m-"es fa ssment and of the western portion desired to ·1D.ake 

collection. As to the com 0 ea h's ev in m i pro em ts w h wo d e
ue th co titution article 4, • 22, pre-I quire the expenditure of large revenues; 

scribes t at ax io sh 1 al an an t p pI 0 he as n ort n of 
if rm throughout the commonwealth, I the state,who held much the largest propor
dip pe y he ha sl es ha b ti 0 he sla s, er ap eh si at 

taxed in proportion to its value, which shall I the large revenues required might be leVied 
a er n in uc m ne as ma b by ma 'ng d' ri in 'on aif 'ns pr p

prescribed by law." This section mani-Iertyinslaves;and oobvlate hi appe n
stl re te to he m on eal 's ev si ,th r Ie of t""uality and unifnrD'ity 

enue, and to nothlDg else: Its place in the I w a pte an m e rt t cc: st:.. _~c-
ns tu' n d' s 1 g Te eq 're that tion. If we look to these sections standing 

It should be so construed, T t i oe no al e, r co ne io weal ns 
pi to co ty har es is apparent from I for their adoption, it must be seen that they 

the fact at ey ar no he m nt' e ha e pH ti at er 0 ou ty 
the constitution, It is not proper to I charges of any kind. 

sei u n n 1 or u d it is id m ov, t t e tu i in 
580 reference to *one subject, and apply I violation of the uventy-fifth section of the 

h t s je n i th mi 0 fo th rt' Ie e ns' ut' n, w 'ch 
the law giver when the words were used'i provides that ' the general asse by Dlay 

en to j ge Ca of he ou y vy Ie a t x n incomes, salaries and Heen.....,s ' 
5 Call 141, We could not give the cons ruc-I bu no ax al be vi 0 pr r f_ m 

on on nd fo by ppl in 'th' section which any income so taxed is deriVed or 
to county charges, wi ou imputi t th on he ap 1 ve d t tr e b si-

am s f he nstitution either ,",oss I ness in respect to which the license so taxed 
Ignorance 0 th co it n t se ra is su ," T sene 1 sw r ay 

unt'es of the state, or a willful disregard I be given to this objection, that was given 
j tic, ears f e on tu to at n ga to he at a s bj ts 

tion did know that there was a great differ-I of taxation; that is, that the sectlon appbes 
ce n e 0 t c nt c rg in on t th co m we th' r en e nd 

the several counties; they did know that, I not to county levies, I It were otherWise 
di ere t t es n t s e u , er ho ev th plaintiff would find ~eat dim: 

was great inequahty in the amount of ose I cu y i br gi h s w hi th te m .. 
ar s; ye to ha p sc' bed a rate of this section. It was intended thereby to 

"equal and uniform or un es, pr ect ny ar fr d bl ax io ---, ce 
'th t ga to the'r wants, would have Ion his income, and again on the property 

been hig ly unj t. It u t pe pi yi in th in me P pe y, nd DC me 
f V' ginia may be rightfully required to I from the same property, cannot both be 
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taxed at the same time; but unless we 
582 hold the office of *sheriff to be prop-

erty, the case does not come within the 
twenty-fifth section. Tbis office, or an 
office of any kind, is not embraced by any 
just definition of the word property. 

It is alleJ.ed, moreover, that the general 
assembly 1tself bas no power to impose a 
tax such as this, and that therefore it could 
not delegate it or confer it on the county 
conrts. 

In ascertaining the extent of the legislative 
authority vested in the general assembly, 
it must be borne in mind that the federal 
constitution, within its limited scope, the 
bill of rights and the constitution of Vir
ginia, prescribe its only limits. No sug
gestion has been made that either the 
federal constitution or the bill of rights is 
invaded by the statute under consideration; 
they may therefore be dismissed from fur
ther investigation. The constitution of 
Yirginia contains certain mandates and 
certain restrictions applicable to the depart
ments of state government, legislative, ex
ecntive and judiciary, respectively. It is a 
modification and arrangement of the sover
eign power retained by the state, and a 
distribution thereof amongst the appropriate 
departments. The legislative department 
(now under consideration) is clothed with 
the power of making any law within the 
limits above stated. The constitution of 
Virginia requires certain laws to be en
acted; it forbids the enactment of certain 
other laws. It is said that the statute be
fore us is of the forbidden cla88; that levies 
or county charges come within the twenty
second and twenty-fifth sections of the 
fourth article of the constitution; that the 
rates and subjects by and from which 
state revenue is to be levied, are to be ob
served in county levies. The answer to this 
objection has been already given; it is tbat 
these sections were intended to apply only 
to the state revenue. 

The constitution, article 6, I 28, 
583 directs that "the *justices shall re-

ceive for their'services in court a per 
diem compensation, to be ascertained by 
law, and paid out of the county treasury." 
This is the only section having the sligbtest 
reference to the expenses within the coun
ties. The organization of the county treas
ury and its mode of supply are in nowise 
provided for by the constitution. They 
were left to pass (with innumerable other 
subjects) under the control of the legislature. 
There they had been from a time anterior 
to the adoption of the first constitution, 
during all the time of the first and second 
constitutions, and tbere the third and last 
constitution still leaves them. 

The power of the general assembly to 
confer authority on county courts, city 
councils, coporations and other organized 
bodies to impose local taxes for local pur
poses, had been exercised from the adoption 
of tbe first constitution down to the forma
tion of tbe last. The rates and subjects 
of tantion were different in many in
stances, if not in all; the powers conferred 

were not always tbe same, but were varied 
to meet the exigencies of particular circum
stances, and frequently were left to tbe 
discretion of the body on wbich tbey were 
conferred. All this was known to the con
vention; yet no explicit provision was in
serted in the constitution changing this 
power of tbe general assembly. Surely if 
a change in the wbole scheme of local tax
ation was intended, the convention would 
have expressed the intention in plain terms, 
and not have left us to arrive at it by a 
forced construction. 

The objection to tbis power of the gen
eral assembly bas been passed on several 
times by tbis court; and tbe power under 
the first and second constitutions has been 
affirmed. In 5 Call 139, we find an opinion 
of Judge Pendleton in the Case ~ of the 
County levy, said to have been pronounced 
in the Court of appeals. No statement of 
the case is given, but it may be gatbered 

from tbe opinion tbat the validity 
584 of a county levy *assessed by the 

County court of Fairfax, was drawn 
in question, because tbe power of levying 
taxes could be exercised only by representa
tives chosen by the people, and could not 
be delegated to the County court; yet Judge 
Pendleton was of opinion the levy was well 
laid. From the fact tbat tbe county courts 
have continued from that time to this to 
exercise the power of laying levies, we 
may infer that tbe question was regarded 
as settled either by this case or otherwise. 

In Goddin v. Crump, 8 Leigh 120, tbis 
court decided that the general assembly 
acted witbin its constitutional power, in 
conferrin~ on tbe common council of the 
city of Richmond autbority to levy taxes 
within tbe city to pay a subscription to the 
James river and Kanawha company. 

In Harrison justices v. Holland, 3 Gratt. 
247, it was decided that an act of assembly 
requiring a county court to lay a levy upon 
the tithables of tbe county, for the purpose 
of improviJlg the navigation of a stream 
lying within it, though passed without the 
assent of the people, was constitutional. 

In tbe case of Bull, &c., v. Accomack 
scbool commissioners, recently decided by 
this court, supra 78, it was held that a stat
ute was constitutional, wbich conferred on 
certain commissioners for certain districts 
in Accomack the power of taxation for the 
purpose' of establishing free schools. 

1 am of opinion that the power of local 
taxation for local purposes is in nowise 
varied or changed by the constitution of 
1851; but that it remains the same as under 
the first and second constitutions: and tbat 
the objection on the first ground is not well 
taken. 

It remains to consider the second -error 
alleged as cause for reversing tbe judgment. 

The plaintiff being tbe incumbent in of
fice at the time tbe levy was assessed, 

585 and' continually thereafter *until tbe 
time when the levy become payable, 

and even up to the time the judgment was 
renderec1, it could make no difference to him 
whether the assessment was on him as 
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sheriff, oron the office of sheriff; theresult 
would be the same. 

In ascertaining the comparative weight 
of the burden imposed by the court with 
that which the law authorized, two elements 
must be taken into the estimate, to wit, the 
amount of money, and the time of payment. 
It is perfectly obvious that a smaller sum 
to be paid promptly may be a more onerous 
charge, than a larger sum the payment of I 
which is postponed to a remote time. If we 
may adopt this mode of making the esti
mate, it will be found that four hundred 
dollars assessed at October court, payable 
the first of February then next, is far less 
burdensome than eleven hundred dollars, 
payable at the end of the six months pre
scribed by the general law of county levies, 
Code of Virginia, ch. 54, I 15, 16, or paya
ble semiannually, as might have been di
rected under the staty.te of June 7, 1852. 

If, however, it be l:onceded that the time 
fixed by the court for payment was less 
than that allowed by law, still the levy 
would not be thereby vitiated; but so much 
of it as was rightly done would be sustained, 
and so much of it as was wrongly done 
would be corrected, and made to conform to 
the general law contained in I 15, 16, above 
cited. In this view of the case the levy 
assessed at the October term 1852, on the 
fourth day of the month, was payable the 
4th of April 1853. Nothing whatever was 
done to enforce payment until the 4th of 
April 1853, when an order was made requir
ing the sheriff to settle his account of the 
levies. At the May term it was ascertained 
that the sheriff refused to account for the 
levy assessed at the October term; and 
thereupon the court ordered that the com-

monwealth's attorney should take 
586 such ·steps as might be necessary to 

enforce payment thereof. At the 
June term the judgment now before us was 
rendered on motion made after due nc.tice 
under ,16, chap. 54, of the Code. Thus it 
appears that if the court erred in fixing 
the time of payment at the first of February 
la53, yet it was corrected by the law and 
proceedings had under it, and that no in
jury has been done to the plaintiff. 

I am of opinion to affirm the judgment. 
The other judges concurred in the opin

ion of Samuels, J. 

Judgment affirmed. 

587 *Carrington Y. Goddin. 
January Term. 18M, RIchmond. 

I. EJeIlt_t-Wbet Interest Will SupporV-A party 
havinll' an interest in or claim to land held 
adversely by another, may under the Code, ch. 116, 

~jectlllent- Action ol-Wbd Title Will Sapport.-In 
the principal case it is held that. a party havinll'an 
interest in or claim to land held adverselY by 
another. may, under the Code of 1849. ch. lUI, sec. 5. 
sell and convey the same, and his lI'rantee may 
maintain ejectment (or unlawful detainer) for It. 

For the above, the principal case Is cited and fol
lowed In Dobson v. Culpepper, 23 Gratt. 868. 

15. p.IIOO, sell and convey the same; .:ad hlsll'%"an tee 
may maintain ejectment for It. t 

a. WU .. -Coa.ItractIoa of-Cae d Bar.-Testator 
empowers his executors to set apart so mucb of bl!'< 
estate, not speclflcally bequeathed. as they may 
think suftlclent to produce a clear annnal Income. 
by rent or Interest. of two tbousand dollars; wblch 
Is directed to be dlstrlbuted amOD&" certaln le&"a
tees for life. And after some other unimportant 
provlslollB. be II'lTeS the balance of bls estate 
amonll' his nephews and nieces. And then be says. 
"And for the pUrPOSe of maklnll' such dlvislon 
with lI'reater factnty. I hereby II'lve to my execu
tors. or sucb of tbem as may cboose to act. full 
power to sell or otherwlBe dlBPOBC of the whole or 
any part of Bald property,ln such time and manner 
and on sucb credit as to them may seem most 
benellclal for the whole." 
1. QU..BBI:: If the lell'al title to the real estate vested 

In the executor. 
a. .5ua .... Exec:ators OIv ... Power to Sell ~ Eatate 

-Parcbuer Need Not .5bow N-.lty for .5Ide.-
The execntors had full power and autborlty to 
sell all or any part of the real estate; and a bon.a 
ftd4 purchaser from them Is not bound to show 
that such sale was neceIBa.ry for the purpose of 
maklUll' dlvtslon amonll' the devisees. 

,. Seme-Same-LIabIIltJ' of Parcb~ at BIIr. 
-A bona./IfU purchaser will not be affected by 
the fallure of the executors to account for the 
purcbase money; and therefore evidence to 
prove such failure Is properly excluded in an 
action at law between a claimant under such 
purchaser and the devisees.. 

40 .5ua_S--Deed.-The executors by a deed 
recltlnll' that IUs made In execution of the power.< 
vested In them, In consideration of an exchaDll'e 
of land made with A (one of the executors) and 
for the further consideration of one dollar paid 

by the purchaser, convey a lot belonll'iDll' to 
588 their testator's estate. "Such a deed on its 

face Is not Invalld: but passes the tltie to 
the purchaser_ 

.. ~--Bvlcleace _ Very Deed--lDIId ......... -
-In an action of ejectment by a party claimlnll" 
under the purchaser &II'aInst the devisees 
evidence to prove that the consideration of tbe 
deed was different from that expresBed In it. Is 
InadmlIBlble. 

,. Deeda 01 Trast-<:ue d Ber.-A deed of trust con
veys two small lots In Adams' Valley, with other 
property; and upon Its face shows that It was 
Intended to convey all the property of the .rrantor_ 
In fact three lots had been conveyed to the 
II'r&ntor. thoUll'h two of them fronted on the same 
Btreet and adjoined each other, and both tolrether 
fronted but sixty-two feet on the street. and they 
were uninclosed. 

In Mustard v_ Wohlford, 15 Gratt. 8311. the prlncl
pal case Is quoted from. but tbe case at bar Is dls
tlDII'11lshed. 

See mODOII'rapblc Mt, on "Ejectment": also_ 
monoll'raphic Mt ... on "UnlawfUl Detainer" appended 
to Dobson v. Culpepper. 11\ Gratt.·. 

tcode. ch. 116, 15. p. IiOO- "Ally Interest In or claim 
to real estate may be disposed of by deed or wlll_ 
Ally estate may he made to commence i"fUturo by 
deed, In llke manner as by wilL And any estate 
which would be 11'004 as an executory devise or 
bequest. shall be II'OOd If created by deed. " 
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I. s.a. Pnol 01 Iateatloa of Orantor by Hla Owa 
T..u-y.-It Is not competent to proTe by the 
ImlDtor tbat he Intended to Include botb parcels 
of tbe lots In his deed. tboqh tbere IB no objec
tion to hiB competency as a witness. 

2. ~ of.--If it Is doubtful on tbe 
face of tbe deed whetber one or bo1.h of tbe par
cels were intended to be conTeyed. the deed will 
be construed moat strongly agalnst the grantor. 
and 80 as to triTe It effect. rather tban tbat It 
should be void for uncertainty. 

J. s..-~ of lateatloa by Orantor _ Wlt __ 
IdeatIty of Lots.-Though It Is not competent to 
prove by the Irl"antor hlB Intention to conTey by 
hlB deed the land in controversy. yet he may 
Identify the lot. and may show tbat It anawera to 
the description embraced In tbe deed. 

.. EJec:t-t-Poueuioa 01 Part-Verclk:tforAiLt-In 
an action of ejectment. tbe tenant, wltbout dis
claiming title to any part of tbe land In tbe 
declaration mentioned. proves upon tbe trlal tbat 
he IB only In POBBeB8lon and clalmlDtr title to a part 
of It. A Terdlct and Judgment In favor of tbe 
plaintiff for all clalmed In the declaration, Is nol 
erroneotl8; or If It Is. It Is not an error by which 
the tenant Is Injured, or of which he can complain 
In an appellate court. 

50 Appellate PnII:tkle-N_ Trld-VerdIc:t CoatlV7 to 
~*-on a bUl of exceptions to the refusal of 
the court to Irl"ant a new trial on the ground that 
tbe Terdlct IB contrary to the eTidence, tbe eTl· 
dence, and not tbe facts proTed, Is stated. The 
conrt wlll reject all the parol eTidence of the 
exceptor. and triTe full force and credit to all 
tbe eTidence of hlB adTeraary; and wlll notreTerae 
the ludlnDent DnleBB It then appears to be wrong. 

This was an action of ejectment in the 
Circuit court of the city of Richmond, 
brought by Isaac A. Goddin against George 
M. Carrington, to recover po_sion of a 
lot in Adams' Valley, fronting on Fifteenth 

street. The lot belonged to Richard 
589 Adams Itin his lifetime. He died in 

1816, poBSe88ed of a very large real 

00eeda of Trnt-Coastractloa ol.-That a deed will 
be construed moat stroDtrly against the grantor, 
aDd so as to trive It effect, rather that It should be 
vOid for uncertainty. see the principal case cited 
aDd followed In Bank. etc.. T. Green,46 W. Va. 174. 
IIS.E. ReP." 
~-~on of Part-VercIk:t for All

The 7th headnote of Beckwith v. Thompson, 18 W. 
\·a.104, reads as fOllows: "In an action of ejectment 
antast a single defendant, who pleads not trUllty 
w:lthout disclaiming title to any part of the land 
named In the declaration. the defendant proves at 
the trial that he lain POBSeBBlon of and clalma:tltle 
to onlY a dellnite part of the land, a verdict and 
inclement for the plaintiff for all the land claimed 
In the declaration Is not erroneous; or If errone. 
OU'l, It la not an error, by which the defendant 
i, injured. or of which he can complain In lhe 
appellate court. See Carrfft(Jtof& fl. Oodd'", 18 Gratt. 
5<0,." The prlndpal case Is al80 cited and followed 
In X_Icll: T. Thomas, 84 Va. .. , II S. E. Rep. 482. 

See monO&Tllphlc 1101. on "Ejectment. .. 
!Appellate Pnctb-Verdlct Coatnry to W."bt of 

E ...... -See ,foot-rwt. to Dean T. Com .. lIB Gratl. 
812: also. monOlrl"&phic fIOI.on "BOls of Ex.:eptlon" 
appended to Stoneman T. Com .. 25 Gratt. 887. 

estate in the city of Richmond, having 'first 
made his will, which was duly admitted to 
record in the Hustings court of the city. 
By the first clause of his will he says, "It 
is my will and desire that my executors 
hereinafter to be appointed, will set apart 
80 much of my property, not herein specifi
cally bequeathed, as the,. may think suffi
cient to produce a clear annual income, by 
rent of interest, of two thousand dollars. 
Which amount I wish them to pay, and I 
hereby give in manner following, viz: The 
sum of five hundred dollars anoually to my 
sisters Tabitha, Elizabeth Griffin and Anna 
.Carrington, and to my niece Sally Bland 
Adams, to be paid to each of them for and 
during her life." 

The testator then gives the burying 
ground including an acre, to his family, 
and one thousand dollars to his nephew 
Richard ~ Smith, which he says is all 
that this nephew is to receive from his 
eatate; and then comes the residuary 
clause, as follows; "The balance of my 
property of every sort, kind or denomina
tion, whether real or personal, in posses
Ilion, expectancy or reversion, I give and 
bequeath to all my nieces and nephews, (ex
cept the two already herein provided for,> 
to them and their heirs forever. And for 
the purpose of making such division with 
greater facility, I hereby give to my execu
tors, or such of them as may choose to act, 
full power to sell or otherwise dispose of 
the whole or any part of said property, in 
such time and manner and on such credit 
as to them may seem most beneficial for 
the whole; provided that the old mansion
house, the two lnts immediately attached 
thereto, and the four lots now used and en
closed as my garden, be assigned, at a 
valuation of twenty thousand dollars, to 
Richard Adams, the son of my brother 
Samuel G. Adams; and in case of his death 

under the age of twenty-one years, 
590 then -the property last mentioned 

shall be signed as aforesaid to Rich
ard Henry Adams, the 80n of my brother 
John Adams, as 80 much of the legacy of 
the whole estate. 

The testator appointed his brothers John 
and Samuel G. Adams and his brother in 
law William Marshall, his executors, and 
directed that they should not be required to 
give security, except that 80 many of them 
as qualified should become jointly bound. 
Marshall died in the lifetime of the testator; 
the other two qualified and executed bonds 
in the penalty of one million of dollars. 

By deed bearing date the 20th day of Jan
uary 1819,. John and Samuel G. Adams, as 
executors of Richard Adams, by virtue of 
the power vested in them, "and for and in 
consideration of an exchange of land made 
with John Adams, and for the further COD

sideration of one dollar paid by Thomas H. 
Drew," conveyed to said Drew a lot in the 
city of Richmond, fronting on Fifteenth 
street, about thirty-three feet six inches, 
and running back of irregular width one 
hundred feet. This was the lot in contro
versy. And on the same day John Adams 
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and 'wife conveyed to Drew another lot ad- it had previously been vacant for upwards 
joining the first, and fronting about twenty- of twenty-seven years. The plaintiff also 
nine feet on the same street. It appears introduced Thomas H. Drew as a witneBB. 
also that about the same time John Adams He said that when he made the deed to 
and wife conveyed to Drew another lot Stevenson he meant to include in it all the 
fronting forty-four feet on Fifteenth street, property he had in Adams' Valley. That 
but not adjoining the other lots. he considered there were but two lots. 

By deed bearing date the 6th day of August That he never saw the deeds by which they 
1819, the firm of Drew, Blair &: Carroll, were conveyed to him until long after the 
of which Thomas H. Drew was a member, deed to Stevenson was ezecuted, and did 
conveyed to Andrew Stevenson and two not know that there were three deeds, or 
others, all their property, social and indi- that either of them was by the executors. 
vidual, including their household furniture, That John Adams being indebted to him, 
in trust to secure certain debts due to the and greatly embarrasaed, proposed to let him 
Farmers Bank and the Bank of the United have the lots for the debt, and promised to 
States. In this deed is conveyed two small have them conveyed, and afterwards told 
lots in Adams' Valley, the property of him it was done. He had no treaty about 

Thomas H. Drew. In 1853 Stevenson them with the executors, but the considera-
591 the surviving ·trustee sold, and by tion for them was the debt of John Adams: 

deed bearing date the 14th day of There was no exchange of land between 
April of that year, conveyed to Isaac A. him and John Adams. He said further 
Goddin a lot fronting sixty-two feet on that he never took actual posaeasion of the 
Fifteenth street, embracing both the lots lot in controversy: It remained vacant. 
conveyed to Drew by the two deeds of the That he had never paid taxes for it; though 
20th of January 1819, hereinbefore men- he supposed he had until within the pre
tioned. And on the same day he conveyed vious eighteen months, when upon exami
to George W. Ruffin the other lot conveyed nation he found he had paid taJl:es on the 
to Drew by John Adams and wife. other two lots, but not on that conveyed by 

On the trial of the cause the plaintiff in- the executors. 
troduced in evidence the will of Richard The evidence having been introdl1ced, 
Adams, the deeds of the 20th January 1819, the defendant moved the court to give the 
the deed from Drew, &:c., to Stevenson, &:c., following instructions: 
and the deed from Stevenson to him. The 1. If from the evidence the jury believe, 
defendant then introduced in evidence the that at the time of the purchase by the 
deed from Stevenson to Ruffin and the deed plaintiff of the property in dispute from 
from John Adams and wife to Drew for the Stevenson as trustee, the defendant held ad
same lot. He also introduced evidence to verse possession, claiming to be entitled 
prove thaf he only claimed the lot conveyed thereto, and had previously openly 
by the executors to Drew, and that at the 593 exercised acts of ·ownership over it, 
time of the conveyance by Stevenson to the and for not less than ten years had 
plaintiff, he was in possession of that lot, paid the taxes upon the property, then the 
claiming it as the property of Richard plaintiff is not entitled to recover in this 
Adams' estate, of which he was the ad- action. 
ministrator de bonis non with the will an- 2. That the aforesaid deed from John and 
nexed, and was beside interested by devise, Samuel G. Adams to said Drew was on its 
by purchase and as guardian of his infant face not a due execution of the power and 
children to the extent of one-third thereof. authority conferred by the will of Richard 
Hc proved that he entered it upon the as- Adams, but a violation thereof and a 
seasor's books in 1842 as the property of breach of trust, which did not gi ve the said 
Richard Adams' estate, and had paid the Drew a legal title to the premises conveyed 
tazes on it ever since; and that in 1849 he in the said deed; and that the said convey
had filled up the lot. And to show that the ance of Drew to Stevenson did not give him 
executors of Richard Adams had not duly a legal title to the lot in dispute. 
executed the powers vested in them by his 3. That if from the evidence the jury be
will, in executing the deed to Drew, but lieve, that the lot in possession of the de
that said deed was a breach of their trust, fendant and claimed by him is entirely a 
offered to produce in evidence the settle- distinct lot from the two lots in the afore
ments of the accounts of the executors, to said two deeds from John Adams and wife 
show that they had never credited Richard to Drew; and that Stevenson under the 
Adams' estate with anything as the con- trust deed from Drew and others, has sold 
sideration of said deed for said lot, and those other two lots, and his right to do so 
that moreover the executors, both of whom as to them has not been disputed or ques
died insolvent, were largely in arrear to tioned, then the jury are not authorized to 

the parties interested in said estate. consider the lot in the possession of the de-
592 But the plaintiff ·objected to the fendant as conveyed in the said trust deed 

introduction of the accounts, and the to Stevenson, or that he had as trustee a 
court sustained the objection: Whereupon right to sell and convey the same. 
the defendant excepted. 4. That the parol testimony hereinbefore 

The plaintiff introduced a witness to set forth as given in by the witneBB Drew, 
prove that the lot in controversy had not that in his trust deed to Stevenson he 
been enclosed by the defendant until a few I meant to include the lot in controversy, 
days before the sale by Stevenson; and that I was legally inadmissible, and they ought 
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to disregard it in making up their verdict. 
But the court refused to give the said in

structions; being of opinion, that a bar
gainee ander a deed from a barpinor who 
was out of possession, and agalDst whom 
adverse possession was held, maT' under the 
Code of Virginia maintain eJectment in 
his own name; and al80 being of opinion 
that the deed from John and Samuel G. 
Adams as executors of Richard Adams, was 
at law on its face a sufficient execution of 

the power of sale and conveyance con-
594 ferred upon them *by the will of 

Richard Adams: And likewise being 
of opinion that the matter embraced. in the 
third instruction asked for was a matter 
entirely for the jury; and as to which no 
instruction should be given by the court. 

The court also refused to give the fourth 
instruction; and in lieu thereof, the compe
tency of Drew not being objected to, in
structed the jury to disregard 80 much of 
his testimony as relates to what lots he 
meant to embrace in his deed of trust to 
Stevenson and others; and that they were 
to consider only that portion of his testi
mony which tends to identify the lot in 
controversy, and to show that it answers to 
the description embraced in said deed. 
Whereupon the defendant excepted to the 
opinion and decision of the court. 

The plaintiff also asked the court to in
struct the jury, that the evidence of Thomas 
H. Drew, in so far as it affects or discloses 
the consideration upon which the deed from 
the executors of Richard Adams to him was 
founded, was not to be regarded by the 
jury. This instruction the court gave; 
and the defendant again excepted. 

There was a verdict and judgment for 
the plaintiff for all the land claimed in the 
declaration. And thereupon the defendant 
moved the court to set aside the verdict and 
grant him a new trial, on the ground that 
the verdict was contrary to the evidence: 
But the court overruled the motion; and the 
defendant again excepted, referring in the 
exception to the e'\"idence stated in the pre
vious exceptions; which it was admitted 
was all the evidence in the cause. From 
the judgment of the court below the defend
ant applied to this court for a supersedeas, 
which was awarded. 

Morson, for the appellant, insisted: 
1st. That the court erred in instract-

595 ing the jury ttthat the bargainee in a 
deed from a bargainor out of posses

sion, and against whom adverse possession 
is held, may, under the Code of 1849, main
tain ejectment in his own name. He re
ferred to Tabb v. Baird, 3 Call 475, 
Hopkins v. Ward, 6 Munf. 38, See v. 
Greenlee, Id. 303, to show that previous to 
the Code of 1849, such a party could not 
maintain ejectment; and he insisted that 
the pu~ and effect of the act, Code, 
ch. 116, t 5, p. 500, was to do away with the 
illegality of making such deeds; but not to 
enable the bargainee to sue in his own 
name. And he further said that although 
in Taylor's devisees v. Rightmire, 8 Leigh 

468, it was held that dedsees who had not 
had poaaeaaion might maintain the action, 
yet that the language of the statute of wills 
of 1819, 1 Rev. Code, p. 375, upon which 
that case was decided, was very different 
from the act relied on to sustain this action; 
and that there was wanting in the latter 
act the words 'upon which the judges rested 
their opinion in that case. 

24. That the court erred in instructing the 
jury that the deed from John and Samuel 
G. Adams as executors of Richard Adams, 
was at law on its face a sufficient execution 
of the powers of sale and conveyance vested 
in them. That the will of Richard Adams 
gave to his devisees the legal title to his 
residuary real estate, of which this lot was 
a part; and the executors had but a naked 
power, which must be strictly pursued to 
enable them to paaa the title to a purchaser. 
3 ~m. Dig. p. 272, 273; Sugd. on Powers 
132, 133, 264; Banister 81: wife v. McKenzie, 
6 Munf. 447; Nalle v. Fenwick, 4 Rand. 
585; Allen v. Smith, 1 Leigh 231; Chap
man v. Bennett, 2 Leigh 329; Stainback v. 
Read 81: Co. ,11 Gratt. 281; Stainbackv. Bank 
of Virginia, Id. 269; Bank of U. S. v. 
Beirne, 1 Gratt. 234; Jesse v. Preston, 5 
Gratt. 120; Gibson v. Jones,S Leigh 370. 

That the deed showed on its face that 
596 the power was *not properly exer-

cised, as the consideration is stated 
to be an exchange of land, which the power 
does not authorize them to make, and 
which could not have been necessary for the 
purposes of the power. He referred to 
Spence v. Bagwell, 6 Gratt. 444; Mundy v. 
Vawter, 3 Gratt. 518,550. He distinguished 
this case from Mosby v. Mosby, 9 Gratt. 584; 
and insisted that even if these executors had 
a trust coupled with their power, they did 
not therefore have the legal estate. Hill on 
Trustees, p. 238, margo 334 top. 

3d. That the court erred in refusing to 
give the third instruction asked for by the 
defendant, and in referring the question 
to the jury. The question was upon the 
construction of the deed from Drew to 
Stevenson; and whether it passed the lot in 
con troveray. To pass property the deed 
must describe it so as to identify it, other
wise it is void. 2 ~m. Dig. 191, 15, 210, I 
9. 

4th. That the court should have given the 
fourth instruction as asked: the rule that 
parol evidence is inadmissible in such 
a question being well settled; 2 ~om. Dig. 
192, I 8; and should not have given that 
asked by the plaintiff; as evidence of Drew 
thereby excluded went not to add to or alter 
the deed; but to fortify it as it appeared on 
its face; and proved that the deed from the 
executors was a fraud upon the power, and 
therefore utterly null and void. 

5th. That there should have heen a new 
trial. If any of the rulings of the court 
upon the trial were erroneous, it was good 
cause for a new trial. 2 Tuck. Com. 305; 
Guerrant V. Tinder, GUm. 36. But in fact 
the plaintiff made out no case which en
titled him to recover. 

6th. That there was error in the verdict 
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in finding that the defendant withheld be explained. 3 Lom. Dig. 139, marg.: 
the whole premises claimed in the declara- Morrell v. Cook, 35 Maine R. '1lYl. 
tion, when the evidence showed that he was 4th. That as to the third and fourth points 

only in possession of a part, and set made by the counsel on the other side, the 
S'11 up *no claim to the rest. He referred court excluded the evidence of Drew except 

to 2 Starkie's Evi. 432, margo pl. 5; as to the identity of the lot, and referred 
Code of 1849, p. 560, '16. tbat to the jury. That there was no ambi

Sands and Crump, for the appellee, in
sisted: 

1st. That though it is true that the old 
rule as to the right of a bargainee taking 
a deed for land in the adverse possession 
of another, was as stated by the counsel for 
the appellant, yet that the rule hac! been 
changed by the Code of 1849, ch. 116, , 5, 
p. 500. This statute was intended to put 
grantees in deeds in the same condition as 
devisees in the wills; and although the 
verbiage of the statute of wills of 1819 is 
pruped down, yet the word "interest" is 
retained, which is certainly of as extensive 
meaning as any of the words that are 
omitted. Under that statute it was held 
that devisees never in possession might 
maintain the action. Taylor's devisees v. 
Rightmire, 8 Leigh 468. They referred to 
the Code, ch. 135, I 4, p. 558, which provides 
that no person shall bring the action unleu 
he has at the time of commencing it a 
subsisting interest in the jll'emises and a 
right to recover it; and by t 6, the name of 
the real claimant must be inserted as plain
tiff: And thus if the action may not be 
brought in the name of the bargainee the 
remedy is lost, as the bargainor has no 
subsisting interest in the premises. 

24. That the deed from the executors to 
Drew was a valid deed, and within the 
scope of their powers. That from the terms 
of the will, and especially from the pro
vision as to the annuity of two thousand 
dollars, the legal title vested in the execu
tors; and tha ttheir deed passed it to Drew. 
2 Lom. Dig. 382, top; lId. 427; Taylor v. 
King; 6 Munf. 358; Mosby v. Mosby, 9 
Gratt. 584. And they referred to the opin
ion of Judge Moncure in this latter case, 
as equally applicable to the present, and as 
showing that the executors were clothed 
with the title and a trust. That there was 

no fraud upon the face of the deed. 
598 *The exr.hange spoken of was not an 

exchange between the executors and 
Drew, but between John Adams in his own 
right and the executors; and even if it 
was with Drew it cannot be said that it is 
impossible an exchange could have been 
expedient for the purpose of a division of 
the estate. They also referred to 1 Sugd. 
on Powers 265, 331; Steele v. Levisay, 11 
Gratt.454. 

3d. That the deed from Drew to Steven
son passed the lots in controversy. Al
though the two lots adjoining were 
conveyed to him by two deeds. yet they 
adjoined, and in fact constituted one lot; 
and by howsoever many deeds Drew received 
them, there was no necessity on him to de
scribe them as other than they were. But 
if there was any ambiguity in the deed 
produced by extraneous proof, then it may 

guity in the deed without his evidence, and 
it was therefore of no importance; but if it 
was, he might remove an ambiguity which 
he produced, by his evidence. As to the 
consideration of the deed, that ,vas ex
pressed on its face; and though you may 
prove other considerations of tile same na
ture as those eJ[presse~, it is not competent 
to prove that the consideration expressed 
was not a consideration of the deed. As to 
fraud upon the face of the deed, that of 
course must be found in the deed itself; 
and as to the mode of proving fraud in a 
deed, that is stated in 2 Lom. Dig. 294. 
margo ; and in the Code, ch. 172, I 5, p. 654. 

5th. That the bill of exceptions to the re
fusal of the court to grant a new trial on 
the ground that the verdict was contrary 

to the evidence, is improperly taken. 
599 *the evidence being gi ven and not 

the facts. Vaiden's Case, 12 Gratt. 
717, is the last case on the subject. As to 
erroneous rulings of the court, they have 
already been considered. 

6th. That the verdict for the whole land 
claimed is correct. Code, ch. 135, 125, Zl. 
The defendant did not disclaim title to any 
part on the record. But if it was error, it 
is one which cannot injure the appellant; 
and from which therefore he had no right 
to appeal. 

MONCURE, J. The first question aris
ing in this case is, Did the Circuit court err 
in instructing the jury that a bargainee, 
under a deed from a bargainor who was 
out of possession, and against whom adverse . 
possession was held, may, under the new 
Code, maintain ejectment in his own name? 

It is very clear that before the Code took 
effect, a bargainee of a party not in pos
session, actual or constructive, at the 
time of the execution of the deed, could not 
maintain ejectment in his own name, at 
least against the party at that time in the 
adverse possession of the land. His disa
bility to maintain the action proceeded. 
not from the act against conveying or tak
ing pretensed titles, 1 Rev. Code 375, but 
from the common law, whose maxim it was 
that nothing in action or entry could be 
granted over. A feoffment was void with
out livery of seisin; and without posses
sion there could be no livery of seisin. 4 
Kent Com. 448; 2 Lom. Dig. 8,9. The stat
ute of uses, 1 Rev. Code 370, , 29, did not 
remove the disability, because it only oper
ated on a possession existing in the bar
gainor at the time of the execution of 
the deed, and transferred that possession· 
to the use created or declared in favor of 
the bargainee. If no possession existed in 
the bargainor, of course none could be 
transferred to the bargainee. But the Code 
has changed the common law rule by 
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600 ·declaring that "any interest in or 
claim to real estate may be disposed 

of by deed or will." Ch. 116, f 5, p. 500. 
That such a change was contemplated by 
the revisors, is manifest from their report, 
p. 602, f 5, and notel:. They recommended 
the adoption of a section similar to 8 and 9 
Yiet. ch. 106, f 6; in which "a right of 
entry" is expressly named. Instead of 
adopting that section, which is complicated 
in its details. the legislature enacted the 
pro\"ision before quoted. Their object was 
to use brief and plain terms. which would 
be at least as extensive in their meaning as 
the terms used in the statute of Victoria. 
They could not have used more compre
hensive terms than they did. A right of 
entry is certainly' 'an interest in or claim 
to real estate," and may therefore" be dis
posed of by deed or will." If it may be 
so disposed of, the Fntee or devisee may 
bring the action in hIS own name. The right 
of action is incident to the right of entry, 
and comes along with it to the grantee or 
devisee: otherwise it would exist nowhere; 
for it canDot remain in the grantor or de
\"isor, who has disposed of the right of 
entry, aDd has no longer any interest in or 
claim to the land which can give him any 
right of action. There can be no right 
without a remedy, nor a remedy without a 
right. These views are strongly sustained 
by the case of Taylor's devisees v. Right
mire, 8 Leigh 468, and the opinion of Carr, 
J., and Tacker, P., therein. It was held in 
that case that a writ of right may be main
tained by devisee upon the seisin of his 
testator, under the statute of wills, 1 Rev. 
Code, ch. 104, f 1, p. 375. The terms of 
that statute are certainly not stronger in 
favor of the right of action in the devisee, 
than the terms of the pro\"ision of the new 
Code, before referred to. I am therefore of 
opinion that the court did not err in giving 
the instruction in question. The second 

question is, Did the court err in in-
601 structing ·tbe jury that the deed from 

John and 8. G. Adams, as executors 
of Ricbard Adams, was at law, on its face, 
a sufficient execution of the powers of sale 
and conveyance conferred upon them by the 
will of tbeir testators? 

The question was much discussed in the 
argument of tbis case, Whether the power 
conferred on the executors by the will was 
a naked power, or a power coupled witb an 
interest? In other words, Whether or not 
the executors were invested with a legal title 
to the estate? But in my view of the case, 
it is unnecessary to decide that qnestion. It 
is true, that if trustees invested with the 
legal title to an estate conveyed it to another 
in plain violation of the trust, and even by 
a deed whicb on its face shows such viola
tion, tbe title of the grantee is good at law, 
and resort must be had to a court of equity 
to set aside the deed. But it is also, I ap
prehend, equally true, that if the donee 
of a power make a sale and conveyance in 
pursuance of the power, the title of his 
grantee will be as good at law as if he had 
been invested with the legal title. The 

donor of the power being clothed with the 
legal title, and having empowered another 
to pass it from him in a certain way, the 
execution of the power in that way, as 
effectually invest the appointee with the 
title, as if it had been directly conveyed to 
him by the donor. The appointee takes the 
estate under the donor, and not under the 
appointor, who is a mere ministerial agent 
in passing the title. Thus we see the 
difference, and so far as concerns the present 
question the only difference, between the 
two cases of conveyance by a trustee in
vested with a legal title, and a conveyance 
by a donee of a power conferred on him by 
tbe owner of the estate conveyed. In the 
former case, the trustee may pass the legal 
title as any other owner may. In the latter, 

the donee of tbe power can pass it only 
602 in the prescribed ·mode. But having 

passed it in that mode, he places the 
grantee on the same impregnable ground at 
law, which is occupied by a grantee in 
the former case. In either case, the title, 
though impregnable at law, is assailable 
in equity; and on the same or similar 
grounds: As where the trustee or appointor 
has committed a breach of trust or fraud 
in the execution of the trust or power, in 
whicb the grantee participated; or of 
which he bad notice; or for wbich he may 
be otherwise responsible. An illusory ap
pointment, if made in pursuance of the 
power, is good at law, and is assailable 
alone in equity on the ground of fraud. The 
obligation of a purchaser in certain cases 
to see to tbe application of the purchase 
money, is an obligation which does not 
affect his legal title, and can be enforced 
only in equity; whether the purchase be 
made from a trustee invested with the legal 
title or in pursuance of a mere power of 
sale. A bona fide purchaser without notice 
from one clothed with a mere power of sale, 
but who, in making the sale and convey
ance, has pursued the terms of the power, is 
entitled to the same advantage and protec
tion wi th such a purchaser from a trustee 
invested with the legal title. 

Having stated the principles of law which ' 
bear upon the question under consideration. 
in my view of it, let us now see how they 
apply to this case. The will certainly con
fers very extensive po .... er and discretion 
upon the executors in regard to the whole 
estate, real and personal. By its first 
clause it empowers them to set apart so 
much of the testator's property, not specifi
cally bequeathed, as they may think suffi
cient to produce a clear annual income, by 
rent or interest, of two thousand dollars; 
which is directed to be distributed among 
certain legatees for life. And after giving 
the family burying ground to certain of his 

relations, and one thousand dollars to 
603 one of his ·nephews, it gives the bal-

ance of his estate to his nephews 
and nieces, (except the two thereinbefore 
provided for). It then proceeds in these 
words: "And for the purpose of making 
such divisions with greater facility, I hereby 
give to my executors, or such of them as 
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may choose to act, full power to sell or other
wise dispose of the whole or any part of 
said propeTty, in such time and manner 
and on such credit as to them may seem 
most beneficial for the whole." And then 
follows a proviso in regard to the old 
mansion-house lots and thereto appurtenant. 

The executors are required to set apart a 
very large amount of property or money, 
sufficient to produce a clear annual income, 
by rent or interest, of two thousand 
dollars. To do this, it might have been, 
and probably was. necessary to sell a portion 
of the estate, real or personal; and whether 
necessary to do so or not, a purchaser from 
them would not be presumed to know, and 
if he acted bona fide, would be protected in 
his purchase. In the residuary clause full 
power is given to the executors to sell or 
otherwise dispose of the whole Qr any part of 
the residuum, in such time and manner, 
and on such credit as to them may seem 
most beneficial for the whole. It is scarcely 
possible to conceive broader terms in 
which a power of sale or disposition could 
be given. It is true this broad power is 
given "for the purpose of making such 
divisions with greater facility." But 
surely this sentence was not inserted in 
the will to make the necessity of a sale 
for the purpose of a division, a condition 
precedent to the exercise of the power. If 
it had been, then, undoubtedly, no title 
could have been acquired under the power 
unless the condition precedent existed; and 
the burden of proving its existence would 
devolve on the purchaser in order to main
tain his title. This might be very incon
venient, if not impossible. But he who 

owns an estate may prescribe the 
604 terms ·on which alone it shall cease to 

be his; and they who deal for its 
acquisition must take care that all the pre
scribed terms and conditions are strictly 
complied with. Upon this principle it has 
been held, that if a mere power be given 
to sell real estate for the payment of debts 
in case the personal estate should be de
ficient, the power does not a.rise unless the 
personal estate be actua11y deficient; and 
that a purchaser must, at his peril, ascer
tain the fact, notwithstanding that the pur
pose provided for be the payment of debts 
generally. Whereas a mere power to se11 for 
payment of debts generally, without such a 
condition precedent, would not impose upon 
the purchaser the obligation of seeing to 
the application of the purchase money, much 
less invalidate his title at law in case the 
purchase money should be misapp)ied. 1 
Lom. Dig. 246, Marg. ; Sug. Law Ven. 847. 
But a reasonable construction must be put 
upon the will to ascertain whether the testa
tor intended to make the necessity of a sale 
for the purpose of division, a condition pre
cedent to the exercise of the power. We must 
not construe the will in reference to what has 
since transpired, but must go back to its 
date, put ourselves in the place of the tes· 
tator, in the midst of all the circumstances 
which then surrounded him, and thus as
certain the meaning of his language. 

He must have intended to have his estate 
disposed of to the best advantage for the 
benefit of his residuary devisees. To have 
imposed upon every purchaser the bnrden 
of ascertaining the actual necessity for a 
sale, would have defeated the purpose of 
the power, or greatly impaired the capacity 
of his executors for its beneficial execution. 
An intention to create such a clog, ought 
to be shown by plain words, and not left 
to be inferred from doubtful ones. As to 
the nature of these conditional powers, and 
their impolicy and inconvenience, see Hill 

on Trustees 478; 2 Sug. Pow. 503. 
605 The preliminary ·words in the clause 

conferring the power in this case were
used merely to show the purpose for which 
it was conferred, and not to create a condi
tion precedent to its exercise. A power of 
sale coupled with a trust is always conferred 
for some purpose; which is generally ex
pressed on the face of the power: but such 
expression of purpose rarely creates a con
dition precedent to the exercise of the 
power. The power does not depend in this 
case on the necessity of a sale for the pur
pose of division-such a necessity is not 
mentioned in the will, and was not con
templated by the testator. The power was 
conferred "for the purpose of making such 
division with greater facility." But 
whether, and to what extent, and in what 
manner, it would be proper to exercise it, 
was left to the sound discretion of the ex
ecutors, subject alone to the control of the 
courts. The testator selected for the execu
tion of the power and trust, his brothers 
and brother in law, in whom he reposed 
great confidence, and of whom he required 
no security as executors. except each for the 
other. They were the fathers of some. if 
not most, of the residuary devisees, and 
were doubtless men of high character and 
great responsibility. The estate entrusted 
to their care by the testator was of immense 
value; the penalty of each of the two exec
utorial bonds which were given, being a 
million of dollars. He gave them full power 
to se11 or otherwise dispose of the whole or 
any part of the property in such time and 
maDner and on such credit as to them might 
seem most beneficial for the whole. 
Whether most beneficial for the whole or 
not, was referred alone to their discretion. 
The necessity. or even expediency, for a 
sale of the whole for the purpose of making 
a division with greater facility, was hardly 
possible. And yet, full power is 'given to 
sell the whole or any part: u if to remove 
all restraint, and give assurance to 

vurchasers that ,they might deal 
606 ·with the executors without doubt as 

to their capacity to confer a good 
title. The trust. was to be one of long 
duration, and to be executed at different 
times. The beneficiaries were numerous. 
and many if not most of them were prob
ably infants. The large subject directed to 
be set apart to produce the annual rent or 
interest of two thousand dollars, could only 
be divided among the residuary devisees, as 
or after those to whom that income was 
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given, died. The old mansion-house, with 
~ertain lots thereto appurtenant, was di
rected to be assigned, at a valuation of 
twenty thousand dollars, to one nephew, 
and in case of his death under the age of 
twenty-one years, to another nephew, as so 
much of his share of the whole estate. The 
testator seems not to have contemplated 
that a final division would be made among 
his residuary divisees until after they all 
arrived at the age of twenty-one years: 
though he no doubt intended that in the 
meantime partial divisions might be made 
among them and advancements made to 
them, in property or money, as occasion 
might require; to be accounted for in the 
final division. 

In view of all these circumstances I 
am of opinion that the power of sale, 
though conferred on the executors for a 
special purpose, was yet to be exercised 
at their discretion; that for the proper exer
cise of that discretion a bona fide purchaser 
from them for .valuable consideration was 
not responsible; and that a deed purporting 
to be a conveyance by them to such a pur
chaser in pursuance of the power, would at 
law, on its face, be a sufficient execution 
of the power. But the question is, 
Whether the deed under which the defend
ant in error claims in this case, has that 
effect? There can be nothing on the face 
of tltat deed which can atfect its validity, 
unless it be the words "and for and in con
sideration of an exchange of land made 

with John Adams, "inserted therein. 
(Jf/ ·It was argued by the counsel for the 

plafntitf in error, that the deed shows 
on its face that it was executed in consid
eration of an exchange of land made with 
John Adams, one of the executors, individ
ually, by the grantee Drew, and not for 
the purpose of making a division among the 
residuary legatees. It was argued on the 
other hand by the counsel for the defendant 
in error, that these words, taken in con
nection with the context, show that the ex
change of land referred to was made with 
John Adams by the executors of Richard 
Adams, and not by Drew. I think the 
latter is the true construction. The deed 
refers to the will of Richard Adams, recites 
the power of sale therein contained, pur
ports to be executed by the executors by 
virtue of the powp.r vested in them, and 
contains covenants exclusively relating to 
the said testator's estate; thus indicating 
that the exchange which was the consider
ation of the deed had been made by the 
executors in the execution, or supposed 
execution of their trust. The words before 
quoted consist with this view; and rather 
with it than the opposite. The executors, 
"by virtue of the power vested in them, 
and for and in consideration of an exchange 
of land made with John Adams, and for the 
further consideration of one dollar by the 
said Drew to them in hand paid," have 
granted, &c. That is, "the executors, in 
consideration of an exchange of land made 
by them with John Adams," &c. The sub
stantial consideration, to wit, the ex-

change, passed between John Adams and 
the executors. The nominal consideration, 
to wit, one dollar, was paid by Drew to the 
executors. Regarding this as the true 
construction of the words in question, Do 
they invalidate the deed at law? I think 
not .• The only ground on which it can be 
contended that they do, is that the executors 
had no power to make an exchange of land, 

especially with one of themselves. 
608 They had "full ·power to sell or 

otherwise dispose of the whole or any 
part, &c. as to them might seem most bene
ficial for the whole," &c. It might have 
seemed to them most beneficial for the 
whole to make an exchange of land with 
John Adams, "for the purpose of making 
the division with greater facility." We 
may well suppose that the estate consisting 
perhaps of many parcels of land in ditferent 
parts ofthecity, it might have been highly 
beneficial to the parties concerned, and 
much facilitated a division among them, to 
have made an exchange of some of the land 
for other land which was more salable, or 
which, by being attached to some other land 
belonging to the estate, rendered it more 
desirable, and more susceptible of easy di
vision. In such a case, did not the testator 
intend to empower his executors to make 
the exchange? If not, what did he mean 
by giving them power, not only to sell, but 
otherwise to dispose of the whole or any 
part? Might not an exchange be a conven
ient and beneficial mode of executing even 
the power of sale? An owner of a large es
tate in detached parcels, in selling at dif
ferent times to ditfcrent persons, often finds 
it convenient and prudent to sell portions 
of it for other property more easily or ad
vantageously convertible into money. An 
exchange, it is true, is not a usual mode of 
making partition or making a sale; but it 
might be proper; and it would be too much 
to say that the executors, in this case, had 
no power under any circumstances or to any 
extent, however small, to make one. It 
does not appear to what extent the ex
change was made. The record only shows 
that John Adams thereby acquired a small 
lot of little value in Adams' Valley; for 
which he may have given in exchange 
another lot of much greater value to the 
testator's estate. Then, does the circum
stance of its being made with one of them
selves ipso facto render it void? I think 

not. A trustee cannot be a purchaser 
609 ·at his own sale. But then the pur-

chase is only voidable, not void. It 
may be for the interest of the beneficiaries; 
who may therefore choose to let it stand. 
They have an easy mode of avoiding it, if 
they elect to do so. But that is by a suit 
in equity, brought in proper time; and not 
by an objection to the title of the purchaser 
in a suit at law, especially after a great 
lapse of time, and after the title has passed 
to bona fide purchasers without notice of 
any such obJection. 1 Sugd. Law Vend. 
ed. of 1851, p. 62, marg.; 2Id. 887, and 
notes. An exchange stands on the same 
footing with a sale in this respect. J " .... 
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therefore of opinion that the court did not 
err in refusing to give the second instruc
tion asked for by the plaintiff in error, nor 
in giving the instruction which it did in 
lieu thereof. 

Thirdly. Did the court err in refusing to 
give the third instruction asked for by the 
plaintiff in error, and saying that it was a 
matter entirely for the jury? 

The deed from Drew to Stevenson conveys 
"two small lots in Adams' valley." There 
is no patent ambiguity. A deed conveying 
all the land of the grantor in a certain 
county, is not void for uncertainty. Van
meters' ex'ors v. Vanmeters, 3 Gratt. 148. 
Nor is a deed conveying all the estate both 
real and personal, to which the grantor is 
entitled. Mundy v. Vawter, Id. 518. Though 
notice of such a deed as the latter would not 
affect a subsequent purchaser from the 
grantor unleu he had notice that the land 
purchased by him was embraced by the 
deed. Id. If Drew had only two small lots 
in Adams' Valley, then there was no latent 
ambiguity, and these two lots passed by the 
deed .. But it is contended that if he owned 
the lot in controversy, he had three small 
lots in Adams' Valley, and that the deed is 
therefore void for uncertainty; or, at least, 
did not psss the lot in controversy. It is 

true that one of the lots owned by 
610 Drew in It Adams' Valley was com-

posed of two small lots, one of which 
had belonged to Richard Adams, and the 
other to John Adams. But John Adams 
had acquired the former from the executors 
of Richard Adams, no doubt with the view 
of adding it to the latter, which was too 
small to be of much value; and afterwards 
sold the lot, composed of the two small par
cels, to Drew. The two parcels were con
veyed to Drew by different deeds, because 
Richard Adams' executors had made no 
deed to John Adams, (who was one of 
them;) and therefore Richard Adams' exec
utors made a deed directly to Drew for one 
parcel, while John Adams made a deed to 
him for the other. But the two deeds bear 
date on the same day, and are parts of the 
same transaction. The two parcels, when 
they became the property of one owner, be
came but one lot j which well answers the 

.description of a small lot, fronting but 
sixty-two feet on Fifteenth street, and run
ning back about one hundred feet in the 
form of a wedge. Drew owning this lot 
and another in Adams' Valley, (which other 
had also at the same time been derived 
from John Adams,) shortly thereafter exe
cuted the deed to Stevenson, conveying 
"two sma1llots in Adams' Valley." That 
that deed embraced the parcel of land which 
had belonged to Richard Adams as aforesaid 
(and which is the land in controversy) is 
evident, not only from what has been al
ready said, but from the intention plainly 
apparent on the face of the deed to convey 
all the property of the grantors. But even 
if it were doubtful whether one or both of 
the parcels aforesaid were intended to be 
conveyed, I would construe the deed most 
strongly against the grantor, and so as to 

give it effect, rather than that it should be 
void for uncertainty. 

Fourthly. I think the Circuit court did 
not err in refusing to give the fourth in
struction asked for by the plaintiff in error, 
and giving the instruction which it did in 

lieu thereof. 
611 ItFifthly. I think the court did not 

err in sustaining the objection of the 
defendant in error to the admissibility of 
the recorded settlements of the accounts of 
Richard Adams' executors, which the plain
tiff in error offered to produce in evidence. 
The deed being made by the executors to 
Drew in consideration of an exchange of 
land between the executors and John 
Adams, and not of money paid to them by 
Drew; of course the executorial accounts 
would show no credit to the estate for the 
price of the land conveyed. But the deed 
being at law upon its face, as I have already 
endeavored to show, a su1licient execution 
of the power of sale and conveyance con
ferred by the will of Richard Adams upon 
his executors; it follows, as I have also en
deavored to show, that the title of Drew 
under that deed was good at law, and can
not there be impeached by any evidence of 
a breach of trust· by the executors in not 
accounting for the price of the land con
veyed. Therefore the settlements which 
were offered for that purpose were irrele
vant and inadmissible evidence. 

Sixthly. For the same reason, I think the 
court did not err in giving the instruction 
asked for by the defendant in error, that 
the evidence of Drew, in so far as it affected 
or disclosed the consideration upon which 
the deed to him from Adams' executors was 
founded, was not to be regarded by the 
jury. That evidence was introduced to 
show a breach of trust by the executors; for 
which purpose, according to what has been 
said, it was inadmissible. But it tends to 
confirm the construction I have put upon 
the deed and to repel that construction, 
which would make the deed a breach of 
trust on its face. In any view of the evi
dence, it was properly excluded. 

Seventhly and lastly. Did the court err 
in overruling the motion of the plaintiff in 
error for a new trial on the ground that the 

verdict was against law and evidence? 
612 ItThe objections taken to the rulings 

and opinions of the court during the 
trial, which are also relied on as grounds for 
a new trial, having already been considered 
and disposed of, it is unnecessary to notice 
them any further. The remaining gro\Uld 
relied on is that the verdict was contrary to 
the evidence. The bill of exceptions states 
the evidence of the witnesses examined 
on the trial, instead of the facts appearing 
to the court to have been proved by euch 
evidence. This court cannot therefore, 
according to our well settled practice, take 
cognizance of the case and reverse the 
judgment, unless by rejecting all the parol 
evidence for the exceptor, and giving full 
force and credit to that of the adverse 
party, the decision of the court below still 
appears to be wrong. The application of 
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that test puts an end to the case. But 
looking at the whole evidence, I do not 
think that the judgment ought to be re
versed on the ground that the verdict was 
against the evidence. The only objection 
taken to the verdict under this head is, that 
it is for the whole lot claimed in the decla
ration, while the evidence shows that the 
plaintiff in error was in posseasion of, and 
claimed title to, only a part of the lot, viz: 
the part conveyed to Drew by the executors 
of Richard Adams. The plea of not guilty 
put in iasne the title to the whole lot, and 
gave no notice of an intention to claim only 
a part. The evidence showed that the de
fendant in error was entitled to the whole, 
and that the plaintiff in error was in pos
session of, and claimed title to a part. On 
this evidence the jury properly rendered a 
verdict for the premises in the declaration 
mentioned. Code, ch. 135, I 25, p. 561. At 
all events, if there be any error in this re
spect, it is not an error to the prejudice of 
the plaintiff in error, and therefore the 
judgment should not be reversed on that 
ground. 

I am of opinon that there is no error in 
the judgment, and that it ought to be 

affirmed. 

613 ·SAMUELS,:J. In my opinion the 
will of Richard Adams conferred on 

his executors a mere power over his real 
estate; that it gave them (amongst other 
things) power to set apart 80 much of the 
real estate as they migltat think sufficient to 
produce a clear annual rent of two thousand 
dollars, for payment of annuities for the 
lives of the annuitants; that if the execu
tors thought proper to exercise this power, 
by setting apart real estate for this purpose, 
then the direction to the executors to pay 
the rent for the lives of the annuitants, 
must be held, by implication of law, to con
fer an estate of equal duration upon the 
executors; that as the interest of the an
nuitants respectively expired, the residuary 
devisees would succeed to their portions. 
That in this mode, to this extent and for 
this purpose only would the executors 
acquire any interest in the testator's real 
estate; not by devise directly from him, but 
by virtue of the power conferred on them. 

I am further of opinion that the consid
eration mentioned in the deed'of bargain 
aud sale from Adams' executors to Drew, 
!11l1st be held to move from the bargainee. 
This consideration is of two parts, to wit: 
"an exchange of land with :John Adams," 
"and for the further consideration of one 
dollir by the said Drew to them in hand 
paid," &:c. The parts of this consideration 
seem to have taken different directions; one 
having gone to :John Adams alone in his 
own right; the other to the executors as 
Illch. If the executors, as such, had made 
an exchange with :John Adams acting in 
his own right, it is difficult to perceive why 
the fact should be mentioned in their deed 
to Drew, or how it could be regarded as a 
consideration paid by him; yet without 
doubt the substantial consideration was the 

exchange, and not the nominal sum of one 
dollar. 

Holding then that the deed was 
614 intended to perfect *an exchange 

between :John Adams and Drew, I 
cannot find any authority to make it in the 
power conferred by the will, large as it is. 
I am of opinion, therefore, that the judg
ment should be reversed, for the reason 
that the Circuit court erred in refusing to 
instruct the jury that the deed was invalid. 

I concur in the opinion of :Judge Moncure 
on the other questions presented by the rec
ord. 

ALLEN, P., and LEE, :J., concurred in 
the opinion of Moncure, :J. 

DANIEL, :J., concurred generally in the 
opinion of Moncure, :J. ; but was inclined to 
think that the power to provide for the an
nuities vested the executors with the legal 
title; and therefore if the ground taken by 
him was not 8Ound, still their conveyance 
would be valid. 

:Judgment affirmed. 

615 *McCandll.h v. Keen" al •• 

Same v. Coke'. Ex'ol" " al •• 
January Term, 111&7. Richmond. 

•• Coave~ otPreperty laColUlderatloa otCoveaaat 
to Pay Aaaalty-Cue at a.r.-A conveys real and 
personal property on a consideration of a sum of 
money and of an annuity for the life of the 
Irl'antor, If she survives the IITlUltee. from the 
death of the Irl'antee; and In the deed the IITlLntee 
covenants that his estate shall pay to the IITlLntor 
If she survives him, the annuity. HIILD: 

•. a.me--o- Not Create Cbarp upoa Property ID 
p...rer- to Credltora.-Thls does not create a 
charce upon the property conveyed, 80 as to 
entitle the arantor to subject the same to the 
payment of tbe annuity after the death of the 
Irl'antee, In preference to other creditors of 
the Irl'antee. 

II ..... - V .... or' ........ ~e conveyance III In 
coDBlderation of the covenant of the IITlUltee 
that hili estate shall pay the annuity, and the 
vendor'slien does not attach upon the property. 
~_ of Property la Coaaklentloa ot Cove

allat to Pay Aaaatty-Veador'.Uea.-In Whiteley v. 
Central Trust 00 .• '"' Fed. Rep.~, It Is said: 
"What the circumstances are which will determine 
the exl8tence or nonexistence of the lien 18 often a 
Question of dtftlcult determination, and has aiven 
rise to certain nice distinctions Which have cry~ 
talllzed Into rules of decillion, somewhat arbitrary 
in thelrcon8eQ.uence. Thus It seems to be settled 
that. if the cOllBlderatlon be that the vendee will 
enter Into certain covenants, as for the payment 
of an annuity to A. and a certain sum to another In 
the event of the death of the vendor, the collBld
eration on the one side Is the conveyance of the 
estate. and UPOIl the other side the enterlllll' into 
the covenants; in which case, If no lien be reserved. 
nOlle will be Implied for the performance of the 
covenants. Clarke v. Royle. 8 Sim. 489; Parrot v. 
Sweetland. 8 )(ylne " K. 866: Buckland v. Pocknell. 
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debts. his general creditors must take the real 
"tate under the charlre In the wm: and must 
tate It In the plight and condition In which he 
held it: and It Is equitable assets. thoulrh the 
statute would have subjected It to the payment 
of bls debts If there had been no such charge In 
the will. 

S. StIItIIte- Protection of Creditors .p... Unre
corded Deeda-To Wbat Creditors Appllcable.-The 
act. Code. ch. 118. S 11. p. 1iOII. In relation to the 
creditors and purchasers who shall be IIrotected 
against unrecorded deeds. does not Include 
creditors claiming under a devise for the pay· 
ment of debts. or under the statute subjecting 
real estate to their payment. But the creditor 
who may avoid such a deed m nst have some lien 
by judll"lDent or otherwise. which entlUes him to 
charge the subject conveyed specUIca1ly. 

By deed bearing date the 29th of .June 
1828, Mrs. Susan Byrd, in consideration of 
five thousand three hundred and sixty-five 
dollars. conveyed to Richard Coke, jr., all 
her right to a tract of land in the county of 
Gloncester called Abingdoa, supposed to 
contain about seven hundred acres, together 
with the stocks of horses, mulea, sheep, 
hogs and cattle, and the farming imple
ments; one four wheel carriage and har
ness; the household and kitchen furniture 
at Abingdon aa it then atood; the crops 
growing thereon, and those then on hand; 
abo her interest as widow and diatributee 
of William P. Byrd in thirty-seven alavea; 
and alao her interest aa heir and diatributee 

of three of her children who had died 
617 since their father, in the ttreal and 

personal estate of the said William P. 
Byrd; and alao fo~n elaves, which were 
hera in her own right; aubject to a lien 
upon the land for five hundred pounda in 
favor of Rebecca IDnis, the intereat upon 
which the said Susan was en,titled to for 
her life, and was by the deed released to the 
said Coke. The deed then proceeded to 
state that in addition to the conaideration 
before mentioned, of five thousand three 
hundred and aixty-five dollars. the aaid 
Richard Coke, jr., bound Kimself and his 
heirs to maintain the said Suaan Byrd dur
ing her life, in a comfortable and reapect
able manner, auited in all respects to a well 
bred lady. Aad in the event of Coke'a 
death in the lifetime of Mrs. Byrd, it was 
coveuanted aad agreed that Coke'a estate 
should pay to her three huadred dollars a 
year duriag her life, for her board, clothing 
and support, and let her have a maid serv-

Va. a. !II s. E. Rep. .... It Is said: "It Is the estab
U,hed doctrine In this state that the rights of the 
ceneral creditors of a decedent·s estate are subject 
to all the equities attachlnlr thereto at the time of 
his death: that they take the estate In the same 
~Irbt and condition In which the debtor left It. and 
their rilrhts cannot be enlarged and Imllroved 
beyond tbose of the debtor. to the prejudice of a 
creditor who haa taken a Uen. though he may 
have failed to record It. The creditor who seeks 
to usaIllt must come with a lien by judgment or 
otherwise tr\vlnlr him a ritrht to cham the property 
spedllc:aUy. JlcCaDdllsh v. Keen. 18 Gratt. 8111." 

V R, 13 Gratt-16 

ant; that. is if she should for any cause 
choose to board out of the family of the 
said Coke. And if ahe should live in his 
family after his death, then it was cove
nanted that ahe should have her choice of 
the maid se"anta of hia estate to wait On 
her, one room in the house at Abingdon and 
its furniture, to be enjoyed by her during 
her Life, aud then to be returned to his es
tate; and that ahe ahould receive from said 
Coke's eatate one hundred and fifty dollars 
a year dudng her Life, to purchase clothing, 
&:c. 

Thia deed waa executed by Mrs. Byrd 
alone; but on it waa endorsed the following 
memorandum, which waa to be taken as a 
part of the deed: "1 agree that in the event 
of my death, living Mrs. Byrd, she shall 
have a maid servant and the furniture for 
a room, to carry with her where she pleasea, 
to be enjoyed by her during her Hfe, and at 
her death to return to my eatate. Thia my 
aigaature ia to relate aa well to the forego
ing deed aa to thia memorandum. Witneaa 
my hand and aeal." And it waa signed 
and sealed by both Coke and Mra. 

Byrd. The deed was admitted to 
618 ttrecord on the certificate of Mrs. 

Byrd's acknowledgment' before two 
justicea; and the memorandum was recorded 
on the acknowledgment by Coke in court. 

At the time thia deed waa executed Coke 
waa married to the daughter of Mrs. Byrd; 
and the reversion in the land and alavea 
mentioned therein aa held by Mrs. Byrd as 
widow and distributee of her husband, 
seema to have been vested in his wife, aud 
her two brothers and aister; and Coke pur
chaBed the interest of the brothers and ais
ter in the property within two or three 
yeara after Mrs. Byrd'a deed waa executed. 

On the 21st of .June 1848 Coke borrowed 
from the Exchange· Bank of Virginia at 
Norfolk ten thousand dollars, upon hia note 
made to Robert McCandlish and George W. 
Southall, and endorsed by them; and by 
deed bearing date the aame day, he con
veyed to two trusteea the tract of land called 
Abingdon and an adjoining tract called 
Woodville, in truat to secure the bank and 
his endorsers; and thia deed provided for 
the renewal of the note. The deed was ac
knowledged by him on the same day before 
two justices, and certified by them for rec
ord; but it was not recorded until the 3d 
day of May 1851, after the death of Coke. 

The note was renewed from time to time, 
the last having been made on the 9th of 
November 1850, for eight thousand eight 
hundred and sixty dollars, payable at four 
months; and Coke having died before it fell 
due, it was protested for nonpayment. And 
George W. Southall having died in No
vember 1851, McCandlish on the 11th of Feb
ruary 1852 paid one-half the note, prinCipal, 
interest and chargea of protest, amounting 
at that time to four thousand six hundred 
and seventy-nine dollars and twenty-five 
cents. 

It appears that Richard Coke died in pos
seaaion of a large estate, but indebted to a 
large amount, probably more than enough 
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sorb the whol , which 
was dated on ecember 
1849. *and adm on the 
16th of April ,e subJected his 

whole estate, real and personal, to the pay
ment of his debts, with power to his execu
tors to sell the whole or any portion of it, 
to make speedy payment thereof. 

McCandlish having paid one-half of the 
note on which he was endorser, as before 
stated. filed his bill in the Circuit court of 

ester county. a xecutor, 
all's administ rd and 
, setting out t cts, and 

ing a lien unde ust exe-
by Coke to s t to the 

; stating that d Mrs. 
claimed to hav he tract 
d called Abipg g that if 

necessary for the payment of the debt to the 
bank the land conveyed by the deed might 
be sold; and for general relief. 

About the same time Keen & Co. filed 
their bill in behalf of themselves and the 
other creditors of Richard Coke, against 
his executors and others" in which they 

t to subject h' the pay-
of his credi laintiifs 

creditors at la oes not 
r that there w ora who 
ecovered judg Coke in 

fetime. 
two cases we her, and 

o questions of ere, 1st. 
Whether Mrs. Byrd, either by virtue of the 
provision!! of her deed to Coke, or as vendor, 
had a lien for her annuity upon the land 
called Abingdon? 2d. Whether the deed of 
trust, not having been recorded until after 
the death of Coke, was a valid lien to se
cure the debt due to the bank, or whether all 
the creditors were to share ratably in all the 

ty? The cour on the 
uestion, that M lien on 
nd she had co for her 

ty; and on th at the 
deed of trust alid as 
*against the 0 f Coke. 
And from this Ush ap-

phed to this court for an appeal, which was 
allowed. 

The case was elaborately argued by Well
ford and Morson, orally, and by Scarburgh 
and Peachy, in a printed note, for the ap
pellant, and by J. Alfred Jones and Robin
son for Mrs. Byrd and the general creditors. 

, J. Two qu in this 
first, whether der the 
nd contract of ne 1828 
y lien express pon the 
of Coke, or an for the 
t of the annu her by 
ontract; secon ifect of 
ilure to record trust of 

the 21st of June 1848 until after the death 
of Coke, the grantor, upon the lien thereby 
created as against the general creditors of 
Coke. Of these in the order stated. 

There is nu just foundation for any 
claim to an express charge. There is a 
reservation of what is termed "a mortgage 

or lie and conveyed 
of Re r five hundred 
but n a lien for the 
The only terms In the deed which can 
furnish any semblance of a charge are 
those in which it is covenanted that in the 
event of Coke's death, his estate should 
pay Mrs. Byrd three hundred dollars duri ng 
her life for her board, &c. Such terms or 
terms of similar import, mutatis mutandis. 
might in a will in favor of securing pa)"-
ment , perhaps, be 
consti , but in a co 
this c annot ha\'e thi 
They ords of a party 
ing t bt to be paid 
death annuity for li 
other she survived 
was 0 paid out of h 

as any other mere personal liabili ty ; 
621 but it will *not constitute nor was it 

intended to constitute any charge in 
the nature of a specific lien. Considering 
that if a lien upon any thing it would be a 
lien upon the whole estate of the grantor 
real and personal, involving embarrassment 
and i "n disposing of 
most article amou 
almos 0 enjoy his p 
an in nd it should no 
puted expressed. T 
used s trued as a cove 
his re ---one on his ow 
being ,-and as bin 
estate only in the sense in which any per
sonal covenant binds that of the cove
nantor. If there is any lien under this con
tract, it can only \Ie that implied charge, 
the creature of the court of equity, famil
iarly known as "the vendor's lien." 

The doctrine in regard to this lien 
although of comparatively modern origin. 
may n as well establ 
the E ; and· althoug 
been a ral of the state 
countr the circuit co 
Supre e United States 
others it has been qu 
and u holly repudia t 
Pennsy va la 1 as no existence; u e t 
v. Bower, 7 Sergo & Rawle 64, 74: So in 
North Carolina; Womble v. Battle, 3 Ired. 
Eq. R. 182: So in South Carolina; Wragg's 
representatives v. The Comptroller General 
and others, 2 Dessaus. R. 509: 80 in Maine; 
Philbrook v. Delano, 29 Maine R. 410; and 
in Massachusetts, per Story, J., in Gilman 
v. Bro R. 191. In D 
and C doctrine is que 
and u v. Busti, &c., 
ring. v. Vincent, 1 
R. 575 the doctrine h 
admit lien asserted 
the. ve ser with noti 
him. 2 Wash. 141; 

v. McCall, 1 Call 414; Duval v. Bibb. 
622 4 Hen. & Munf. *113; Hatcher's 

adm'rs v. Hatcher's ex'ors, 1 Rand. 
53; Tompkins v. Mitchell, 2 Rand. 428. 

But although thus recognized in Virginia 
the doctrine has not been fayored. On the 
contrary it has been denounced as violative 
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of tbe policy of our law which seeks as far 
as possible to discourage secret liens and 
require all to be made matters of record ; 
and a settled disposition has been mani
fested to extend the doctrine no farther than 
it bas already been carried. See the re
marks of Judge Carr in Moore v. Holcombe, 
.3 Leigh sm, {)()(), 601; quoting with appro
bation those of Chief Justice Marshall in 
Bayley v. Greenleaf, 7 Wheat. R. 46, 51; 
and those of Judge Tucker in Brawley v. 
Catron, 8 Leigh 522, SZl. That such a doc
trine is inappropriate in a state in which 
every debt may be at once made a lien by a 
jadgment and in which the real estate of a 
decedent is made assets for the payment of 
his debts cannot well be denied; and the 
legislature of this state very clearly 
evinced the opinion which is entertained 
upon this point when at the recent revisal 
it adopted the policy of those states in 
wbich this lien had been repUdiated by 
abolishing it formally by statutory enact
ment. Code of Virginia, ch. 119, II, p. 
510. 

From the English cases it would seem to 
be deduced that in general this lien is pre
sumed to exist and that it will follow the 
subject into the hands of a purchaser with 
notice from the vendee. Hughes v. Kear
ney, 1 Sch. & Lef. 132; Mackreth v. 
Symmons, 15 Ves. R. 329, and the cases 
cited and reviewed by Lord Eldon; Saun
ders v. Leslie, 2 Ball & Beat. 509; Winter 
v. Anson, 3 RUBB. 488, (3 Condo Eng. Ch. 
R. 495); Grant v. Mills, 2 Ves. & Beame 
3i16. Nor will the mere taking of a note or 
covenant for the payment of the purchase 
money suffice to exti~uish the lien. Gib
bous V. Baddall,2 Equ. Cas. Abr. 682. n. 

(b. ) ; ex parte Peake, 1 Madd. R. 344; 
623 Carl"S Ch. R. 25, cited *3 Sug. Vend. 

[192], [193]; Winter v. Anson, ubi 
sup. j Hughes v. Kearney, ubi sup.; Teed 
v. Carruthers, 2 Younge & Coli. 31, 21 Eng. 
Ch. R. 31. Nor will it make any difference 
that the purchase money claimed is in the 
form of an annuity and not a gross sum. 
Blackburn v. Gregson, 1 Bro. C. C. 420; 
Tardiffe v. Scrugan, cited 1 Bro. C. C. 423. 
So in case of a covenant for payment of 
purcbase money in weekly sums, the ven
dor was held entitled to the lien, by Wigram, 
Y. C .. in Matthew v.· Bowler, 6 Hare's R. 
110, (31 Eng. Ch. R •. ll0). It is true that 
~rd Camden's decision in Tardiffe v. 
Scrugan would appear to have been criti
cised and questioned by Lord Eldon in 
Mackretb v. Symmons; and in Clarlte v. 
Royle, 3 Simons' R. 499, 502, the vice 
chancellor (Sir Lancelot Shadwell) is re
ported to have said that it appeared to him 
that Lord Eldon had in Mackreth v. Sym-. 
mons eXpreBBly overruled Lord Camden's 
decision in Tardiffe v. Scrugan; and 
Tucker, P., in Brawley v. Catron, 8 Leigh 
522,530, speaks of the latter case as over
ruled. He says "it certainly was." How
ever in Buckland v. Pocknell, 13 Simons' 

I R. 406, 412, (36 Eng. Ch. R. 406,) Sir L. 
Shadwell alluding to what he had been re
ported as having said in Clarke v. Royle, 

observed that if that had been said in 
those very terms, it was said too strongly; 
because although Lord Eldon was not satis
fied with the decision in Tardiffe v. Scru
gan in all its parts, yet it could not be said 
that he had overruled it. The decision too 
is supported by that of Matthew v. Bowler 
above cited and the case of Winter v. Lord 
Anson; and is fully sustained by the opin
ion of Sir Edward Sugden who thinks that 
it is still an authority and that in such a 
case the lien will be raised. 3 Sug. Vend. 
ch. 18, 132, 38, p. lZl, 131, (ed. of 1843). 

But in every case whether of an entire 
gross sum or a sum payable in in-

624 stallments or in the form of an *an· 
nuity for lh'es, the question of lien 

depends on the particular Circumstances;, 
and althoulrh generally speaking the lien' 
exists, yet It may be waived or repelled by 
the character of the case. "The rule" say. 
Judge Story "is manifestly founded on a 
supposed conformity with the intention of 
the parties upon which the law raises an 
implied contract; and therefore it is not 
inflexible but ceases to act where the cir
cumstances of the case do not justify such 
a conclusion." Gilman v. Brown, 1 
Mason's R. 191. What are the circumstances 
which shall decide whether lien or no 
lien is a matter of some difficulty and ob
scurity, and many doubts and nice distinc
tiona will be found in the authorities. As 
the lien is generally presumed, it would, 
seem that the burden is upon the purchaser 
to show that it was waived. Hughes v. 
Kearney, above cited; Mackreth v. Sym
mons, 15 Ves. R. 329; Garson v. Green, 1 
John. Ch. R. 308. But this the purchaser 
may do not only by showing an express 
agreement to that effect, but also by the 
reasonable inference and implication from 
the circumstances. Now it would seem set
tled that the mere taking a bond, promis
sory note, bill of exchange or a simple 
covenant of the vendee himself will not 
repel the lien because as said by Lord 
Eldon it may have been given not to 
supersede the lien but for the purpose of 
ascertaining the d~bt and countervailing 
the receipt endorsed upon the conveyance. 
But it is equally clear that where a distinct 
and independent security is taken either of 
other property or the responsibility of a 
third person the party having carved out his 
own security the law will not come to his 
aid by creating another aud the equitable 
lien will be gone. Bond v. Kent, 2 Verm. 
R. 281; Fawell v. Heelis, Amb. R. 724; 
Nairn v. Prowse, 6 Ves. R. 752; Cole v. 
Scot, 2 Wash. 141; Fish v. Howland, 1 
Paige's R. 20; Wilson v. Graham's ex'or, 5 

Munf.2tf!; Gilman v. Brown, 1 Ma-
625 son's R. 191; *S. C. 4 Wheat. R. 255. 

In such cases the waiver of the lien 
is placed upon the ground of intention de
duced from the party's taking a special se
curity. See 3 Sugd. Vend. 191; 4 Kent's 
Comm. 153. So where although the respon
sibility of a third person be not taken, if it 
appear that the note bond or covenant was 
substituted for the consideration money 
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and was in fact the thing bargained for, which was erroneously aaaumed to exist in 
the lien will not exist. There it may be Winter v. Lord Anson. The conveyance 
inferred that credit was given exclusively 'was in fact in consideration of covenants 
to the person on whom the security was entered into by the same deed for payment 
taken. Thus in Clarke v. Royle, 3 Sim. R. of the price. "There is a marked differ-
499. (5 Cond. Eng. Ch. R. 218,) the con- ence," says S~r Edward Sugden, "between 
veyance was in consideration of the vendee a conveyance as for money paid with a 
entering into covenants therein contained separate security for the price whether by 
for an annuity to the vendor and three covenant bond or note, and a conveyance 
thousand pounds to certain peraons in the expressed to be in consideration of cove
event of the vendee's marrying. The vice nants which the purchaser enters into by 
chancellor distinguished the case from Tar- the deed itself." "It may be considered 
diffe v. Scrugan. He considered that the against the bearing of such a seeu
deed plainly marked out that ttie considera- 6'1:1 rity for the purchase -money to raise 
tion on the one side was the conveyance of another upon the estate itself by im
the estate and on the other the entering plication from the very transaction." He 
into the covenants. He said that to declare concludes therefore that Clarke v. Royle is 
a lien in such a case would be to go further not shaken by Lord Lyndhurst's decision in 
than any of the cases that had,been pre- Winter v. Lord Anson. 
viously decided upon the subject of lien on The principle of the case of Clarke v. 
purchased estates and to do that which ap- Royle was applied in the case of Parrot v. 
peared to be contrary to the intention of Sweetland, 3 Mylne & Keene 6S5, (10 Cond. 
the parties. He accordingly pronounced 'Eng. Ch. R. 348). There a receipt was en
against the lien. dorsed on the conveyance for the bond of 

This case is cited as authority and with the vendee conditioned for the payment of 
apparent approbation by Tucker, P., in three thousand pounds to one Orlebar with 
Brawley v. Catron,8 Leigh 522, 530; and whom the vendor was about to be united in 
although the vice chancellor said that he marriage, and expressed to be the full con
considered it decided by the case of Winter sideration to be given by the vendee. Sir 
v. Lord Anson, 1 Sim. & Stli. 434, (1 Cond. John Leach, master of the rolls, held that 
Eng. Ch. R. 221,) in apparent ignorance of it was a case of SUbstitution for the price 
the fact that the opinion of Sir:r. Leach and not security, and pronounced against 
in that case had been overruled by Lord the heir. The cause was reheard before the 
Chancellor Lyndhurst (3 Russ. R. 488,3 V. C., Sir L. Shadwell and Mr. Justice 
Cond. Eng. Ch. R. 495), yet its weight as Boaanquet, sitting as lords commiaaionera, 
authority is not on that account lessened: and the decree of the master of the rolls 
because the difference between Sir :r. was affirmed. So in Buckland v. Pocknell. 

Leach and Lord Lyndhurst was not in 13 Sim. R. 406, (36 Eng. Ch. R. 406,) 
626 the principle -applicable to the case which was. the case of a conveyance in 

but as to the exact state of the case. consideration of certain annuities granted I 

The former when he decided against the by the vendee and which he covenanted to 
lien (for he had at first decided in favor of pay, the vendee also being bound to payoff 
it) thought that the case was in principle the a mortgage debt to which the estate was 
same as if the conveyance had stated, the subject: held by Sir L. Shadwell, V. C., re
real aontract of the parties; and that by ferring to Parrott v. Sweetland, that there 
the effect of that contract, the vendor was no lien for the annuity. And the same 
agreed to part with his estate on considera- principle may be traced in other casea. 
tion of the bond for the future payment of Now the case before us seems plainly to 
the price ahd that upon the execution of fall within the class of which Clarke v. 
such bond the estate passed to the vendee Royle is the leading case. It differs from 
in equity as well as at law. Lord Lynd- that case in no material particular. Here 
hurst however held that the lien was not the consideration of the conveyance is the 
affeeted by the circumstance that the period sum of five thousand three hundred and 
of payment was dependent on the life of sixty-five dollars, and the covenants of 
the vendor. He did not think it afforded Coke to maintain Mrs. Byrd during her 
such e\'idence of intention to rely on life, for the payment of the annuity, in 
the personal credit of the vendee as would case she should survive him, of three hun
waive the lien. The fault in the reasoning dred dollars if she chose to board out of his 
of Sir :rohn Leach, as stated by Sugden (3 family, or if she should continue in his 
Sug. Vend. 187, i 6) was that he placed the fami~ after his death, of one hundred 
case on grounds that did not exist. Be 628 and fifty dollars; and in the latter 
assumed that it was a case in which in case, that she was to have a room 
effect the conveyance was ill. consideration and furniture, &c., and in either case a maid 
of a covenant in a deed to pay the price at servant to wait upon her. These covenants 
the future period. But though the convey- of the vendee, and the conveyance to him 
ance was in pursuance of the agreement were by the same deed, and upon the prin
(which however was to take a bond and not ciple of the above cases, the covenants were 
a covenant) it did not otherwise refer to it the thing contracted for, and no lien can be 
and was expressed to be made not in consid- held to exist. 
eration of the agreement but in con sid era- If we look still further and more closely 
tion of the purchase money. In Clarke v. into the instruments executed by these par
Royle however the very case was presented ties to deduce from them what their 
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meaning must have been, according to the compensation' is not in a specific sum due 
principle laid down by Lord Lyndhurst in but in damages to be aaseased by a jury. 
Winter v. Lord Anson and to the view of To maintain the lien here would be to en
Judge Story in Gilman v. Brown, we must counter all the objections stated by Tucker, 
be brought to the same conclusion. Here is P., in Brawley v. Catron, 8 Leigh 522, if 
a conveyance by the grantor of her whole indeed they be not stronger in this case than 
interest in a large plantation with all the in that. It is no answer to say that the 
live stock of every kind u\'Dn it, and all the ,lien declared is for the arrears of the an
farming implements used In its cultivation, nuity. It cannot thus be separated 
the crops on hand and those then growing, 630 ·from the rest of the subject but must 
the household and kitchen furniture at the share the fate of the whole; and if no 
mansion-house, just as it stood and a car- lien for the whole consideration there is 
riage and harness: also all the grantor's none for the annuity. 
interest in the slaves of her husband, and Upon the whole, I feel no doubt that 
her interest in the estate real and personal, Mrs. Byrd was content with the personal 
as heir and distributee of three of her security of Coke and that at the time of 
daughters who had died after their father: executing the instrument, neither party 
also fourteen slaves which were the sepa- contemplated ~r thought of a lien. And to 
rate property of the grantor. All this prop- set it up here would be to carry the doctrine 
my is conveyed to the grantee forever free further than it has ever yet gone, which in 
and quit of any claim of the grantor and view of the expressions of eminent judges 
with covenants to assure full and perfect against the policy of such a lien and the 
title, unencumbered, against the grantor marked sense of the legislature in its total 
and her heirs forever subject only to a abolition by atatutory enactment, I cer
mortgage on the land in favor of one Re- tainly am not prepared to do. 
becca Innis for the sum of five hundred We come next to the effect of the failure 
pounds, to the interest upon which during to record the deed of trust until after the 
her lifetime the grantor was entitled under death of Coke. 
the will of R. Innis, but her claim to which That such a deed though unrecorded is 
she renounced in favor of the grantee, by ret good and valid as between the parties 
a covenant in the deed. The considerations lS clear from the terms of the law which 
of this conveyance have been already have no application to such a case and was 
stated. . decided at an early day under a fOftUer reg-

Such a contract would seem to repel istry law. Turner v. Stip, 1 Wash. 319; 
629 the idea of ·lien. If one were tn- Currie v. Donald, 2 Wash. 58. A general 

tended, why not alluded to when the creditor therefore coming in the lifetime of 
lien in favor of R. Innis is specially re- the mortgagor can assert no claim to satis
served? The consideration is in gross for faction of his debt out of the mortgaged 
both real and personal property and no dis- subject to the prejudice of the mortgagee. 
crimination is made between the propor- But it is argued that upon the death of the 
tions due for each severally. Now there is mortgagor in this case, the general cred
no implied equitable lien for the purchase itors acquired such rights under the provi
money of personal property sold in favor of sions of the statute making the real estate 
the vendor. James v. Bird's adm'r; 8 of a decedent liable to his debts or under 
Leigh 510; McNeil v. Bird's adm'r, not re- the charge in the will of Coke for payment 
ported but citett in the foregoing case: and of his debts, as entitles them to displace the 
I am aware of no case in which such a lien mortgagee and deprive him of the benefit 
haa been declared on a sale of both real and of the lien for which he had contracted. 
personal property for a gross sum. That The first enCJuiry then is what is the in
the court of chancery will enforce specific terest which 1S thus made liable by the 
performance of suth a contract or that statute to the debts of a decedent? 
rent may be reserved issuing out of both on The act provides. that all real estate of 
a demise of real and personal property will any person who might thereafter die as to 
not help the argument. The question is which he might die' intestate or which 
what may reasonably be supposed to have though he die testate shall not 
been the intention of the part1es, and those 631 ·have been by his will charged with 
principles do not serve to illustrate it. The or devised subject to the payment of 
great inconvenience and embarrassments debts or which might remain after satisfy
that would follow if a lien should exist in ing the debts so charged or subject to 
this case tend strongly to show it could not which it was 80 de\"ised, shall be assets for 
have been intended. If a lien upon any the payment of the decedent's debts in the 
thing. it would be a lien upon all the prop- order in which the personal estate is to be 
erty sold, thus disabling the vendee from applied. Code Va. ch. 131, I 3, p. 545. 
disposi0f of a slave or any other article ex- The estate then thus made subject is the 
eept subject to this doubtful uncertain con- estate of the debtor not that which he may 
tingent lien in favor of Mrs. Byrd. For have previously conveyed to another, nor 
there is a contingency as to the amount (except subject to the charge) that on which 
depending on her continuing to reside in he has created a lien for the payment of a 
the family or choosing to reside elsewh~re. particular debt. In the latter case creditors 
.\.nd as to part, the use of a room and fur- coming in under the statute must take the 
!,Iture and the services of a maid servant. subjcct in the same plight and condition in 
If the covenant be broken as to these, the which the debtor left it. Their rights in 

247 



18 GRATT. VIRGINIA REPORTS, ANNOTATED. 882,888,884 

the subject cannot be enlarged and im
proved beyond those of the debtor to the 
prejudice of the credi tor who has taken the 
lien though he may have failed to record it. 
The creditor who seeks to assail it must 
come with some lien by judgment or other
wise giving him a right to charge the prop
erty specifically. That the right given by 
the statute constitutes no such lien, I 
think, is clear. The law makes real estate 
assets, metely, to be disposed of as personal 
assets; and a creditor has no lien upon 
the assets. He has a right to have the whole 
applied in a due course of administration, 
but nothing in the nature of a specific lien. 
Nugent v. Gifford, 1 Atk. R .. 462; Mead v. 
Lord Orrery, 3 Atk. R. 235; per Lord 
Eldon, McLeod v. Drummond, 17 Ves. R. 
153. See remarks of Sir Wm. Grant in 
Mitford v. Mitford, 9 Ves. R. ffl, 100; 
Clason v. Morris, 10.John. R. 525, 540. See 
also Black v. Scott, 2 Brock. R. 325. . 

That the general creditors take only the 
estate of the debtor and in the plight and 
condition in which he left it, is deducible 
from the general tenor of the act and also 
from the terms of the seventh section which 
expressly declares that the provisions of 

that chapter should not affect any 
632 lien by judgment or ·otherwise ac-

quired in the lifetime of the decedent. 
And there is no sufficient reason forexclud
ing an tlttrecorded mortgage from the pro
tection afforded by this section. It is still 
a lien on the mortgaged. subject which a 
court of equity will respect and enforce, 
assuming the debt to be fair and honest, 
and there can be no reason why the general 
creditors having no claim to charge the 
subject specifically, but only the estate left 
by the debtor, generally, should be entitled 
to claim any thing more than the debtor 
himself had, to wit, the equity of redemp
tion after satisfying the mortgage debt. 
To permit them to deprive a creditor having 
an equity at least equal to theirs and cer
tainly prior in point of time of the benefit 
of the lien for which he had contracted 
would be required neither by any principle 
of justice nor by the policy on which the 
law is founded. 

If therefore Coke had died intestate, it is 
diflicult to perceive on what grounds the 
general creditors coming in after his death 
under the statute could be entitled to dis
place the creditors claiming under the deed 
of trust of the 21st of .June 1848 or to sub
ject to their debts anything beyond the 
equity of redemption. The mortgage being 
good against the grantor and his heirs, 
nothing could descend to the heir but the 
equity of redemption; and if he lind the 
mortgagee were to unite in a sale of the 
mortgaged premises, the creditors could not 
make him liable at law beyond the value 
of such equitable interest. The act makes 
him answerable for the value of the assets 
descended, but no more, and all that de
scended was the mere equIty of redemption. 
And equity certainly would not carry the 
liability further. The case of a fraudulent 
conveyance will not illustrate the question 

here. It may be true that in that case, the 
descent would not be broken and the whole 
property would be liable. For when 

the deed is adjudged void for 
633 ·fraud the party has nothing to fall 

back upon. Very different is the case 
of a deed defective merely for want of hav
ing been duly recorded. Though the 
transfer of the legal title be arrested, the 
creditor has the equity of a just debt and 
of the stipulation with the debtor for the 
security of the trust deed to rely upon; and 
this a court of equity administering equi
ties according to its own principles will 
duly respect and enforce against general 
creditors having no specific lien by judg
ment or otherwise. The parties come into 
the court of equity asking its aid to subject 
the property and they must abide by the 
rules and principles of that court. And 
although a fraudulent alienee would be 
treated as a mere trustee for the benefit of 
the creditors entitled, a creditor holding 
under an unrecorded mortgage to secure a 
bona fide debt would stand on a different 
footing. His equity would be at least equal 
to that of the creditors competing with him 
and he moreover stipulated for a security 
which they did not. 

But the claim of the creditors in this 
case does not rest upon the right given by 
statute to subject the real estate of a de
cedent to the payment of his debts. Coke 
by his will which was made on the 30th of 
December 1849 charged his whole estate 
with the payment of all his debts; and it 
was not therefore within the terms of the 
third section of chapter 131, subjecting real 
estate to the payment of the decedent's 
debts. For that section is ezpressly con
fined to the real estate as to which the 
party died intestate or which though he 
may have left a will, shall not have been 
charged by the will or devised subject to 
the payment of debts, or if so charged or 
devised, to what might remain after satis
faction of the debts so provided for. The 
devise then being for payment of debts 

was clearly good under the act in force 
634 at the date of the will; ·and although 

generally wherever real estate is by 
statute'made liable for payment of debts it 
would appear to constitute legal assets as 
held in Goodchild v. Ferrett, 5 Beavan's R. 
398; 2 Spence Equ . .Jur. 319; yet where a 
testator by his will charges his real estate 
with his debts, the real estate so charged 
will be equitable assets notwithstandinfr 
the statute would have rendered it liable if 
there had been no such charge. Charlton 
v. Wright, 12 Simon's R. 274; 2 Spence 
Equ . .Jur. 312. But in the administration 
of assets of a decedent whether legal or 
equitable, the courts of equity recognize 
and enforce all antecedent liens, claims and 
charges, in rem, resting upon the property 
according to their priorities whether they 
are legal or equitable. 2 Lom. Dig. 119: 
Frwooult v. Dedire, 1 P. Wms. 429: Finch 
v. Winchelsea, 1 P. Wms. 277; 1 Sto. Eq. 
.Jur. I 553, and cases cited in the note. 
And as the mortgage though unrecorded is 
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valid against the grantor and his heirs, it 
consti tutes such a lien as will be respected 
by the court of equity in administering the 
assets of the decedent. 

The statute of wills authorizes every per
son to dispose by will of any estate to 
which he shall be entitled at his death and 
which if not so disposed of would devolve 
upon his heir. &:c. Code of Virginia, ch. 
122, I 2, p. 516; and if there were no fur
ther provision on the subject, the effect of 
this would be to enable the devisee to take 
the land devised discharged from any lia
bility to the general creditors of the testa
tor. Hence the statute in England ttpon 
the subject of fraudulent devises and the 
similar provisions of our Code. But to 
what estate shall it be said a party was en
titled at his death and what shall devolve 
upon his heir if not disposed of by will? 
Certainly not lands which the testator had 
conveyed to another by deed binding upon 

him and his heirs, in his lifetime; 
6JS *or if the conveyance were not abso-

lute but in the nature of a mortgage 
to secure a debt, nothing more than the 
equity of redemption. In the former case, 
his title has passed from him ab80lutely; 
in the lattl't" it is only to be reinstated by 
himself or those clain;ting under him by 
payment of the amount due. By the de
vise, the testator will only be understood 
to intend to charge what he lawfully might 
chargE' and it will not be construed 80 as to 
pass more than he himself was entitled to. 
Nor can the devisee take more. He is not 
a purchaser for value, and can stand on no 
better footing than a voluntary grantee. 
The devise is the voluntary act of the 
debtor. implying no contract or stipUlation 
",ith the creditors whose debts are thus pro
vided for. And the maxim non det qui non 
habet must apply. 

In this case, Coke's will was made before 
the present Code took effect. and the case 
therefore falls within the influence of that 
of 1819, Code of Va. ch. 122, I 22. By the 
Code of 1819 whilst it avoided fraudulent 
devises, devises for payment of debts were 
expressly saved: and the creditors here 
mast claim as devisees whose rights are 
protected by the fourth section of the act of 
December 18, 1789 (1 R. C. 1819, p. 392). 
So claiming, they can only take what Coke 
could devise, and this is the equity of re
demption in the subject covered by the deed 
of trust. What they must claim is an equi
table interest only and the relief they must 
seek is through the administration of 
equitable assets. Black v. Scott, 2 Brock. 
R. 325; 1 Sto. Eq. Jur. I 550, 552,553; 
Miller Eq. Mort. 126, (42 Law Lib. 126); 
Newton v. Bennett, 1 Bro. C. C. 135; Silk 
v. Prime, Ibid. 138, n; Baily v. Ekins, 7 
Vea. R. 319; Rutger's ex'ors v, Leroy, 4 
John. Ch. R. 651; Nimmo's ex'or v. Com
monwealth, 4 Hen. &: Munf. 57. And this 

being the footing on which they must 
636 stand, *they cannot successfully ask 

the aid of a court of equity to take 
from a creditor having at least an equal 
equity with them and who has moreover 

stipulated for and obtained a specific lien 
upon the real estate of the eommon debtor, 
the preference thus intended to be secured 
to him. 

From what has been said it may be 
deduced that after the death of a mortgagor 
it is not necessary to record the mortgage 
to protect the lien against general creditors. 
In this case in point of fact the deed of 
trust was recorded after the death of Coke, 
and there is nothing in the language of the 
act prohibiting the recording of a deed after 
the death of the grantor or restricting the 
right to record to the lifetime of the 
grantor. When the execution of the deed is 
authenticated in the manner required by 
the law it is the duty of the court or clerk 
to admit it to record without enquiry 
whether the grantor be in life or otherwise. 
Nor is any good reason perceived why sttch 
recording will not suffice to bring the case 
within the terms of the law, and render the 
deed 'food against creditors from that time. 
And It DUly be urged that as the creditors 
had acquired no specific lien by judgment 
or otherwise in the lifetime of the grantor 
and as they took none either under the de
vise in the will or the act rendering real 
estate assets for payment of debts, they 
could not successfully assail the lien secured 
by the deed of trust. I do not dwell upon 
this view how~ver because as I think the 
creditors acquired nothing in the nature.of 
a specific lien either under the will of Coke 
or the statute making real estate assets, 
and as after Coke's death they could acquire 
no lien upon his real estate, I conceive 
that recording the deed of trust after his 
death was wholly unnecessary as to them. 

It remains to consider in this con-
637 nection, the effect *of the 11th section 

of chapter 118 of the Code. This 
section provides that the words "creditors" 
and "purchasers" where used in that chap
ter and in chapter 119, shall extend to and 
embrace all creditors and purchasers, who 
but for the deed or writing, would have had 
title to the property conveyed or a right to 
subject it to their debts. And itis insisted 
that creditors claiming under a devise for 
payment of debts or under the statute sub
Jecting real ~state, are within this descrip
tion. I do not think this the correct 
construction of the section. It was not 
designed to make any change in the kind or 
character of the debts which would entitle 
creditors to assail an unrecorded deed, but 
to define· the class of creditors as to whom 
if their debts were of the kind and charac
ter authorizing them to call it in question, 
an unrecorded deed would be void. This is 
apparent from the context, for the section 
declares that the words "creditors" and 
"purchasers" where they occur, are not 
to I be restricted to the protection of cred
itors of and purchasers "from the grantor," 
but are to embrace all who but for the deed 
would have had title to the subject or a 
right to subject it to their debts. It was 
intended to settle by statutory provision the 
question so much controverted in the cases 
of Pierce v. Turner, 5 Cranch's R. 154; 
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Land v. Jeffries,S Rand. 211; and Tbomas I This was a bill filed in the Cir.:nit court 
v. Gaines, 1 Gratt. 347; and which was de- of Nelson county by John. T. Roberts in his 
cided in tbe last named case in conformity own rl"ght and as executor of John M. Rob
to the decision in Anderson v. Anderson, 2 erts, against tbe otber heirs of John M. 
Call198; and overruling Pierce v. Turner Roberts, for the sale of a tract of land 
and the opinions of Judges Carr, CoaIter which was undisposed of by the will of his 
and Brooke in Land v. Jeffries; but it made testator. The court made a decree appoint
no change in the well settled rule which ing the plaintiff a commissioner to sell the 
required a creditor who would assail an un- land, which consisted of a tract of moun
recorded deed to show that he had some tain land of about one thousand acres. 
lien by judgment or otherwise entitling The commissioner subsequently reported 
him to charge the subject conveyed, specifi- that ht: had offered the land for sale on the 
cally. 3d day of December 1852, when it was 

I tbink the Circuit court erred in purchased by Ann T. Roberts at the price 
638 its opinion upon Itboth of the questions of two dollars and sixty-two and a half cents 

which I have thus considered, and am per acre, and that sbe had complied with 
of opinion to reverse the decree. the terms of sale. 

On the return of tbe report of the com
ALLEN, P., and MONCURE, J., con- missioner some of the heirs excepted to 

curred in the opinion of Lee, J. it, and objected to the confirmation of 
DANIEL and SAMUELS, Js., concurred the sale, on the ground that the day 

in Judge Lee's opinion as to Mrs. Byrd's 640 *of sale was very inclement; it rain-
heirs; but they dissented as to the validity ing all day, so that there were no 
of tbe deed of trust. persons present except the family living 

Decree reversed. 

639 *Roberts Y. Roberts. 

January Term. IBM, Richmond. 

(Absent, L:u. J.t 

I. Jlldlcllll SaIes-Iac:lemeat Weatber-P_ BIdder_ 
Sale Set A81de.-A sale of a tract of land made by 
a commissioner under a decree of the Cbancery 
court, on a day BO inclement tbat persons Intend· 
Inlr to be present and to bid for a part of the land. 
are deterred from attendlnlr. and when there was 
but oue bidder present, who lived at the place. 
will be set aside. without wellrhlnlr the evidence. 
which Is confllctinlr. as to the sumclency of tbe 
price at wblch It was BOld. 

3. S--ob)ectI __ .5ettInl' AsIde .s.a.:-DIKretIOD 

of Coart."-Accordlnlr to the practice In VirJrlnla. 
upon objection to a sale of land made by a com
mlssloner, It lB not nece8Bary to ask that the bid· 
dluP may be opened by the offer of a substantial 
advance upon tbe price reported. But the court 
will consider tbe objectioDB to tbe sale. and con· 
firm or set It aside as the merits of the case may 
require. 

• JaclIclBl .5aIea-Settlal' Aaide Sale--Dlac:retioa of 
Court.-For the proposition that. setttnir aside a 
judicial sale Is within the discretion of the court, 
the principal case Is cited In Mqann v. Selral. 119 
Fed. Rep. 282, where It Is held that where the 
failure to bid WaB due to accident such as. tOlretber 
with the inadequacy of price reallzed, justified the 
court. In refuslnlr to conllrm the Bale and order
Inlr a new one. 

It Is also held In Kabell v. Mitchell. II W. Va. 492. 
citinlr the principal case. that the court may. In 
the exercise of a BOund dlBcretion. either amrm. or 
set aside. the sale. where from the facts. evidence, 
and circumstances before Il, It appears clearly 
that the sale was mad~ at a Irreatly Inadequate 
price. or. It may set aside the sale upon any evi
dence or facts before It, which clearly "how that 
the land BOld at a wreatly InadeCluate price. 

Same-Cload oa TltIe.-For the proposltlon tbat 

on the place, and except the commissioner, 
the crier and one other person; and that 
consequently the price was far below its 
l\I!al value. 

It appeared from the e"idence that it 
rained all day; and that there were no per
sons present except the family living on the 
place, the crier and one man who had gone 
there the evening before; and there was no 
bidder .but Ann T. Roberts, who was one of 
the heirs. Several witnesses said that the 
day was so bad as to deter persons from 
going to tbe sale; and one who was author
ized to buy some thirty-five acres of the 
land at seven dollars, was prevented by the 
weather from attending. 

As to the value of tbe land the witneases 
differed very much in opinion. Some 
thought the land was worth from three to 
four dollars per acre; whilst a number 
thought that it was sold for its full .value. 
and some for even more than it was worth. 

When the case came on to be heard upon 

a coun of equity will refuse to make a Bale of land 
where there lB a cloud on title (until such cloud Is 
removed), the principal case Is cited In Parsons v. 
Slllder, 42 W. Va. 1121. III S. E. ReP. 1187. See also. 
Roasett v. Fisher. It Gratt. 481; Curry v. HUl. 18 W . 
Va. 870; Lallance v. FlBher. 211 W. Va. 6111. 2 S. E. Rep. 
m. 

The prinCipal case lB dlstinlrUlshed In Gneme v. 
Cullen. l1li Gratt. 1187. 

s.--ob)ectlons In Lo_ Court.-In Teel v. 
Yancey. IIIIGratt. _ It lB said. that, It IB nowhere 
proved. or even charlred that the conduct of the 
commissioner was not perfectly fair and Impartial 
nor was It asked In the court below that the com
mlssloner be SUbstituted by another. nor was the 
sale objected to on account of the comml8Ktoner 
belnlr a party to the I<ult. The objection lB made 
for the first time In tbe appellate court, and 
comes too 'late, even If It could have avaUed tbe 
party In the court below. See Goddln v. Vauarhn. 
14 Gratt. 100: Rob~,.t. II. Robert., III GrGtt. 689. 

See Irenerally. on this whole subject, mononaphlc 
Mt~ on "Judicial Sales" appended to Walker v. 
Palre. 21 Gratt. 636. 
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the exceptions to the report, they were sus
tained by the court; and the sale was set 
aside, and another sale by other commis
sioners was directed. And from this decree 
Ann T. Roberta applied to this court foran 
appeal. which was allowed. 

Patton, for the appellant. 
Robinson, for the appellee. 
SAMUELS, J. It is the right of every 

party concerned in interest in property, 
when about to be sold at public auction, to 
bave it offered for sale under such circum
stances as afford an opportunity for fair 
competition amongst all who may be dis
posed to buy. Doubts about the identity or 
title of the subject to be sold may pre-

vent Edent men from oifering to 
641 buy, and are therefore enough to 

justify anyone charged with the duty 
of making a sale, in postponing the sale 
until such doubts may be removed and the 
danger of sacrifice be avoided. See Rossett 
v. Fisher, 11 Gratt. 492; Goare v. Beuhring, 
6 Leigh 58S; 1 Lom. Dig. 425 top, 323 
margo Without going into an enumera
tion of the many causes for which public 
sales have been set aside, yet we see that 
many of them are founded on the principle 
that fair competition has been prevented,. 
and sacrifice may have been incurred to the 
prejudice of those interested. This princi
ple rules in cases of sales by auctioneers, 
executors, administrators, trustees, com
missioners, and all others having authority 
to sell. 2 Rob. Prac. 65, old edition. Al
though the irregular action of the person 
making the sale may not always avoid it, 
still wherever the sale itself is allowed to 
stand, the delinquent in duty must make 
compensation to the party injured. 

In the case before us a sale of land was 
made by a commissioner acting under a 
decree of the Circuit court of Nelson county. 
It was tho! right of the appellees as well as 
of the appellant, the parties interested, to 
have the benefit of fair competition. Yet the 
sale was made on the 3d of December 1853, 
a day which was so inclement because of 
rain, that several persons who wished to 
attend were prevented by the weather from 
doiug so. There is a conflict of evidence 
on the question, Whether the inclemency of 
the day was such as ought to prevent any 
one who might wish to do so from attend
ing? There is no conflict however as to the 
fact that some persons did stay away who 
had intended to be there, some of whom 
wished to buy the land or a rart of it. 
There is moreover no conflict 0 evidence 
as to the fact that the appellant was the sole 
bidder; that the commissioner, the crier 
and one other, were the only persons 

drawn to the place in expectation 
642 ·of a sale; that the appellant who 

became the buyer, and her brother 
lived at the place. The case before us dif
fers from Fairfax v. Muse's ex'ora, 4 Munf. 
124, in this, that in that case there were 
five bidders present, including the plain
tiff's agent and the defendant: in our case 
but one bidder was present. In our case, 

besides the commissioners and crier, there 
,vas but one other person in attendance, 
because of the expected sale, and that 
other had no intention to buy. In the case 
in 4th Munford, the report states that a 
"considerable number" were there. In our 
case persons who wished to attend were 
prevented by the weather from doing so. 
In the case in 4th Munford it is not shown 
that anyone staid away because of the 
cloudy and rainy day, who desired to be at 
the place of sale. The marked difference 
in the facts of the cases in my judgment 
requires a diiference in their decision. 
Seeing that the duty of the commissioner 
was plainly violated; that the sale reported 
in effect was one by private contract, the 
court should not go into an enquiry upon 
the conflicting e\'idence whether the price 
was a fair one. 

It was said in the al'gument here that if 
the sale under consideration could be set 
aside at all, that it could only be done by 
opening the biddings by the offer of a sub
stantial advance upon the price reported; 
that this practice of the English chancery 
courts should be followed here in cases like 
this; and that the exceptions to the com
missioner'S report in this case for this rea
son shoule.' be disregarded. This objection 
I think is not well taken. The commis
sioner is the officer of the court, and acts 
under its supervision. His errors, when 
brought to the notice of the court, or ap
pearing on the face of his proceedings, may 
be corrected. Such has hitherto been the 
practice in Virginia without question as to 

its propriety; its convenience and 
643 ·justice are manifest, and it should 

not be disturbed. In Fairfax v. 
Muse's ex'ors, above cited, the Chancery 
court, in a summary way, revised the action 
of its commissioners, and confirmed it; and 
this court upon appeal affirmed the decision 
of the Chancery court. 

I am of opinion to affirm the decree. 

The other judges concurred in the opinion 
of Samuels, J. 

Decree affirmed. 

644 ·Brown'S Adm'r v • .Johnson. 

Isbell's Ex'or v • .Johnson. 
January Term. 1867. Rlcbmond. 

I. JoIIIIt 8oDd-SarvlvIDtrOlll",r~peteac:y .. Wlt
_.-In an action on a joint bond scalnst the 
personal representative of a deceased oblllror, a 
survtvlnlr oblllrOr la an Incompetent witness for tbe 
defendant. 

:I. s.me-SelDe-IDten.t of~peteac:7" WI~ 
-Wbere a witness is offered as competent on the 
1rI'0und tbat tboutrb interested in favor of the 
party offerlnlr blm, bia Interest Is equai or lrI'eater 
tbe otber way. tbls iast interest must be as direct 
and immediate as tbe fonner. 

a. SUle-Same--SUle-Sule.-ln an action ;uraJ,nat 
one of two obllirors in a bond. tbe Interest of the 
other arl,lnlr from his lIabtllty to tbe defendant 
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for contribution Is more direct and Immediate 
tban bls Uablllty as oblliror In tbe bonds to tbe 
oblllree: and be Is tberefore an Incompetent wit
ness for the defendant. 

4. Sllme-Obllprs--C:ompeteacy as a WltD-.-If tbe 
lIablUty of one oblliror In a bond Is defeated on a 
Irround not personal to blmself. (as Infancy. bank
rtlptcy or death.) the liability of all tbe oblilrOrs Is 
at an end: and tberefore one oblliror Is an Incom
petent witness for bls co-obUlror In an action on 
tbebond. 

S. Sam_SlIme-Action ...-In.t Penoaal Representa
tive of Oae-Statate. --Tbe statute. I Rev. Code. cb. 
118, I s. p. _. Code. cb. 144. S 18. p. 582, In relation to 
joint obllirations. tboUirb it gives an action a.rainst 
tbe personal representative of a. deceased joint 
oblllrOr. does not affect the principle tbat tbe 
defeat of tbe remedy alrainst one joint obUlrOr 
upon a lrrOund not personal to blmself. defeats It 
as to all the obllirors.t 

6. .5ule-Saal_ Two ActIn. Pead .... -Depo.ltIon.
There are two actions pendina- by the same plain
tiff aa-alnstobllirors In the same bond: adeposltion 
taken by the defendant In one of the cases. can 

under no clrcumstauces. be competent en-
645 dence for tbe defendant In the otber. 

-7. Sam_Releue of Obllpr-Cue at Bar.-A 
covenant by tbe oblilree In a bond witb one ot 
tbree join t oblllrOrs. tbat It after jud.rment a.ralnst 
all the parties tbe money Is not paid by tbe otber 
two. he wlll relieve him from the payment of It, Is 
not a release. and will not bar an action on the 
bond alralnst all the obllirors. 

These were two actions of debt in the 
Circuit court of Appomattox county, the 
first brought in August 1853 by John 
Johnson, assignee of John H. John
son, against the administrator of James 
Brown deceased; and the second by the 
same plaintiff against the executor of Wil
liam Isbell deceased. Both actions were 
founded on the same bond, which was exe
cuted to John H. Johnson by William Is
bell as principal, and James Brown and 
William J. Dunn as his sureties. This 
bond bore date the 10th day of April 1844, 
and bound the obligors jointly, to pay to 
John H. Johnson the sum of eight hundred 
and eighty-seven dollars and fifty cents, 

-Soad.-Jolnt Obllpra-DlKharp of Oa_Bffect.
For the proposition that. If the lIabUlty of one obU
Iror In a.bond Is defeated on a Irround not personal 
to himself (as Infancy. bankruptcy or death). the 
lIablllty of all the oblllrOrB Is at an end. the princi
pal case Is cited and followed In Steptoe v. Read. 19 

• Gratt. 10. andfoot-Aote. where there Is a collection of 
cases and the above proposition Is discussed at 
lenlrtb. 

See Irenerally. monolrrapblc Mit on "Bonds" ap
pended to Ward v. Churn. 18 Gratt. 801. 

tcode. cb. 144. § 13. p. 582. "The representa.tlve of 
one bound wltb anotber. eltber jointly or as a part
ner. by ludgment. bond. note or otberwise. for tbe 
payment of a debt, or tbe performance or forbear
ance of an act. or for any otber tbluir. and dylnlr In 
the lifetime of tbe latter. may be charlred In tbe 
Kame manuer as such representative mlgbt bave 
been cbarlred. If tbo~e bound jolntly"or as partners 
had been bound severally as well as jointlY. otber-

with interest, on or before the 1st of April 
1847. The defendants each pleaded usury; 
and a release by John H. Johnson, before 
the assignment, to their co-obligor William 
J. Dunn; whereby they insisted they were 
released. 

Upon the trial of the first named case. 
after the plaintiff had introduced the bond 
declared on, the defendant offered to in
troduce in evidence the deposition of Dunn. 
who was proved to be dead. The plaintiff 
objected to the evidence on the ground that 
Dunn was interested; and to obviate that 
objection the defendant offered in evidence 
a writing under the hands and seals of 
Dunn and Johnson, whereby, upon a con
sideration therein stated, Johnson covenants 
with Dunn that in the event that the bond 
declared on shall not be paid by the said 
Isbell and Brown after judgment obtained 
against all parties, he. the said John H. 
Johnson, will relieve him from the payment 
of the same and every cent thereof. It was 

admitted that this paper was genuine 
646 and in full force; and that Isbell "at 

the time of taking the deposition was 
dead leaving an estate ample to pay all his 
debts and liabilities, including this. 

But the court sustained the objection and 
excluded the deposition, on the ground that 
the said Dunn by reason of his interest was 
incompetent to testify: And ,the defendant 
excepted. 

On the trial of the second case the same 
deposition was offered in evidence under 
the same circumstances; the only difference 
in the case being that the deposition was 
regularly taken in the first case, when the 
plaintiff was present and cross-examined 
the witness; and it was offered as evidence 
in the second case though only taken in the 
first. It was again excluded by the court; 
and the defendant excepted. 

There was a verdict and judgment in both 
cases for the plaintiff; and the defendants 
each applied to this court for a supersedeas, 
which was allowed. They came on here to 
be heard together. 

The Attorney General, for the appellants. 
Garland, for the appellees. 

LEE, J. The question in these cases is 
whether in an action under our statute 
against the representative of one who 
was jointly bound in an obligation with 
another who survives, and upon an issue 
to the merits going to the validity of 
the obligation and the right of the plaintiff 
to recoV!er upon it, the surviving obligor is 
a competent witness for the defendant. 

Isbell was the principal debtor and Brown, 
and Dunn whose testimony was offered. 
were jointly bound with him as sureties. 
In the case first named, then, that of 
Johnson v. Brown's adm'r, the witness 
Dtlnn has a direct and immediate interest 
to defeat the recovery against Brown's 
estate, because by so doing he prevents any 

demand against himself on the part 
647 of Brown's estate "for contribution of 

his share of the amount recovered: 
if this interest be not released. or in wise than as partners." I and 
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some way overcome, he would upon general 
principles be clearly incompetent. More
over, if he were in any way relieved from 
the debt and interest, still he would be lia
ble to contribution for the costs, because 
the statute gives contribution for the 
party's share of the whole amount for 
which the judgment or decree is rendered, 
which of course includes the costa. Code 
of Va. ch. 146, t 8, p. 588. And such a 
liability would render the witneBB incom
petent. Hall v. Cecil, 6 Bing. R. 181 ~ 
JODes v. Raine, 4 Rand. 386. That the 
statute gives the remedy only irl case 
the principal be insolvent will not vary tbe 
case. By procuring a verdict and judg
ment for the cosurety, the witness puts an 
end to all question uj,tn this Rubject, and 
that verdict and judgment will be evidence 
for or against him in any proceeding of the 
cosurety for contribution. 

But it is said the interest of the witness 
is greater against the cosurety than in his 
favor because by procuring a verdict and 
judgment for him, he makes himself liable 
for the whole amount of the joint obliga
tion, wbilst the effect of a verdict and judg
ment against him would be to subject him 
to contribution for a moiety, only. This 
migbt be so, if the liability in tbe former 
case were as immediate and direct as that 
in the latter. But it is not so. The liabil
ity in the former case arises out of .the 
party's executing the joint obligation and 
the relation in which he stands to the ob
ligee, whereas in the la~ter case the liabil
ity to contribution grows out of the 
judgment or decree against the cosutety 
itself by the terms of the statute. And 
to counterbalance or outweigh an interest 
in the witness in one way by an equal or 
greater in the opposite, the latter must be 
also direct and immediate. For where the 
one is direct and the other contingent, the 

former must prevail. Goodacre v. 
648 *Breame, Peake's N. P. Cases 232; 

Hall v. Cecil, 6 Bing. 181, (19 Eng. C. 
L. R. 47). Now the interest depending 
upon the liability of the witness to be sued 
for the whole, if the action failed as to his 
cosurety is an uncertain and contingent 
iuterest and not immediate and direct. As 
said by the judges in Slegg v. Phillips, 4 
Adolph. &: El. 852, (31 Eng. C. L. R. 203,) 
the recovery might depend on many contin
gencies; and the witneBB: comes to prove 
the note a nnllity, a defense which might 
be equally available for himself; and 
thus as said by Lord Denman, C. J., "it is 
not in the defendant's mouth to say" that 
the witness would be benefited by' the re
covery against the defendant. 

Under the English practice for want of a 
statute making the representative of one 
who was jointly bound with another liable 
to an action at law, the precise question in 
these cases could not occur, as the remedy 
at law lies only against the survivor. But 
a very similar question has occurred in 
casea Where the parties were bound jointly 
and severally, and also in cases of partners 
where one bas been sued without the other 

being joined; and it has been held in such 
cases that a party thus bound jointly or 
jointly and se\'erally, with the defendant, 
was not a competent witness in his:t>ehalf. 
Thus in RUBsell v. Blake, 2 Mann. &: Grang. 
374, (40 Eng. C. L. R. 418,) which was an ac
tion against one of the makers of a joint 
and several promissory note, another of the 
makers was offered as a wi tness for the de
fendant; and it was admitted both by the 
counsel and the court that he would be in
competent except for the act 3 &: 4 W. 4, ch. 
42, whicb however it was held did remove 
the objection to his competency. In a pre
vious case against one of the makers of 
such note the same question had been made 
and had been decided against the compe
tency of the wi tness who was another 

of the makers, without reference 
649 *to the statute of W.4, althougb it 

had passed in the year previous to 
the trial: but it seems not to have been 
adverted to either at the bar or by the court. 
Slegg v. Phillips, 4 Adolph. &: Ellis 852, (31 
Eng. C. L. R. 203). So in cases of part
ners, one who'is proved or admitted to be 
a partner of the defendant but who has not 
been sued, cannot be examined as a wit
ness on the part of the defendant. Good
acre v. Breame, Peake's N. P. Cases 232; 
Young v. Bairner, 1 Esp. R. 103; Cheyne v. 
Koops, 4 Esp. R. 110; Hallv. Cecil, 6Bing. 
R. 181, t19 Eng. C. L. R. 47). So in an 
action against the acceptor of a bill drawn 
for the accommodation of the drawer, held 
the drawer was not a competent witness for 
the defendant. Jones v. Brooke, 4 Taunt. 
R.464. 

In tbese cases the witness was rejected be
cause of the interest which he was supposed 
to have by reason of his liability over, and 
such liability for costs only was deemed 
sufficient to exclude him. And in Slegg v. 
Phillips, the same argument was pressed 
that was made here, that the witness had a 
freater interest to procure'a vCJ,""dict and 
Judgment against the defendant tban one 
in his favor; but that interest was held to 
be uncertain and continfent and not to 
counterbalance the direct lnterest to avoid 
contribution. 

In this view, therefore, according to the 
authorities, I think Dunn was not a com
petent witness for the defendant in the case 
of Johnson v. Brown's adm'r: and as to the 
case of Johnson v. Isbell's ex'or, I think it 
wall a sufficient reason for rejecting his dp.p
osition that it was not taken in that' case 
but in the other; and that Johnson had the 
opportunity to cross-examine the witness 
when it was taken does not remove the 
objection. For it could not have been used 
by Johnson against Isbell's ex'or, and there
fore for want of mutuality could not be 
used by the latter against the former: as a 

man who cannot be prejudiced by a 
650 deposition, *or proceeding in a suit 

shall never receive any advantage 
from it. Gilb. Ev. 55; 1 Stark. (Phil. ed. 
1830,) p. 264 ~ Hard. 472; Paynes v. Coles, 
1 Munf. 373, 394; Chapmans v. Chapman, 
Id. 393, 403. But there is another and 
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broader ground, common to both cases, haps be questioned, and I think our statute 
upon which the objection to the testimony making. the representative of a deceased 
may be rested: and this is that the 'vit- party liable to an action at law will not 
ness Dunn by procuring a verdict and change the rule. The act it is true provides 
judgment for the defendant was in effect that such representative may be charged in 
protecting himself against a suit for the same manner as if those jointly bound 
the same cause of action. For the obliga- had been bound severally as well as jointly. 
tion of these parties having been in its in- This was however for the purpose of the 
ception, joint, to enable the plaintiff to remedy merely because the action against 
recover there must be a continuing subsist- the re.Pf'esentative must be a several action 
ing liability on the part of the joint obli- as the Jugdment is de bonis, ltc.; but it does 
gors and the representatives of thoSe who not convert the obligation into a joint and 
were dead. For wherever several are bound several one for other purposes. If three or 
jointly, if the right of action be gone or more be jointly bound and one die, the ac
suspended as to anyone for a cause not tion against the survivors must be against 
personal to him (as in case of his infancy, all. If one only be sued he may plead 
or bankruptcy or death,) the joint liability 652 the nonjoinder of the other *surviv
being at an end, the others may avail them- ora or take attvantage of the vari
selves of this suspension or discharge ance; and the principle which holds all 
whether produced by the act of the party who were bound by joint obligation dis
or by operation of law at the instance and charged when the joint contract is put an 
by the act of the creditor. Thus in a case. end to as to anyone by some matter not 
in which judgment had been recovered personal to him still has its effect. The 
against two persons as partners, and suit object of the statute is to save the neces
was subsequently brought on the same sity of a resort to a suit in equity, but not 
cause against them and two 'Others as after to take away from any party any legal 
discovered partners, held that the joint con- defense which he might otherwise make to 
tract of all was merged in the judgment. the action excepting from. the representa
Robertson v. Smith, 18 John. R. 459. So a tive of the deceased party the legal dis
judgment on a promissory note apinst one, charge upon his death leaving others jointly 
was held to bar a subsequent achon against bound still surviving. . . 
him and another alleged to be a dormant As to the supposed release which is relied 

I::tn~~d ~ae~a;:e ~~~;;r~:'isl!s~~~ ~~ ff~~st~i:~ ~~!;,s~:ci~S:ZIJon~~y~:~:~! 
the cases of Smith v. Black, 9 Serg. It objection of the witness's liability to con
Rawle 142, and Willings v. Consequa, 1 tribution: but in point of fact, it is no 
Pet. C. C. R. 301. The case of Sheehy v. release nor could it be pleaded as such by 
Mandeville. 6 Cranch's R. 253, which Dunn himself in bar of an action against 
would seem to countenance a contrary him. To be available as such, the release 
doctrine has yet not been deemed an au- must be express and not merely II construct
thority controlling these cases. See the ive release. 7 Bac. Abr. (Bouv. ed.) 
. remarks. of Judge Stanard in Ward v. "Obligations" D, p. 254. This was a 
651 Motter, 2 *Rob. R. 536, 566. So a mere covenant on the part of Johnson, that 

judgment against one joint trespasser at a future period after judgment should 
is a bar to an action against the others. have been recovered against all the parties, 
Wiles v. Jackson, 2 Ren. It Munf. 355. So he would relieve Dunn from the payment of 
where the creditor takes the &pecialty of the same, thus expressly negativing the 
one partner for the debt, held that the .idea of any .,ar to an action even against 
action against an after discovered dormant Dunn. 
partner was extinguished by the specialty. On the whole I think the court did not 
Ward v. Motter, 2 Rob. R. 536. To a sim- err in excluding the evidence in either case 
ilar effect is Pudsey's Case, cited 2 Leon. and am of opinion to affirm the judgments. 
110. and Tom v. Goodrich, 2 John. R. 213. 
And if a verdict and judgment for the The other judges concurred in the opinion 
plaintiff against one of several who are of Lee, J. 
Jointly bound may be admitted in evidence Judgments affirmed. 
in an action against another as a bar, it 
would seem to be a necessary corollary (if 
tire deduction be not a fortiori) that a ver
dict and judgment against the plaintiff in 
the former action upon an issue going to 
the merits and ascertaining that the plain
tiff never had any cause of action against 
that defendant, would be admissible as a 
bar to a subsequent action against another 
so jointly bound. For the joint obligation 
would clearly be at an end as to the former. 
and therefore as we have seen, as to all the 
others. See opinion of Washington, J., in 
Willings v. Consequa, 1 Pet. C. C. R. 301. 

That this would be so where all the par
ties jointly bound are in life will not per-

653 *Humphrey v. Foster" Wife. 

January Term, 1867, Richmond. 
I. Deeds-(;oalltl'llc:tioa o'-Cue at Bar.'"-A deed con

vey; laDd to the /lI'antee forever, to hold for Ufe. 
As the premises would only CODVey a fee by vir
tue of the statute. and by the statute the whole 
deed Is to be looked to to ascertalD what estate Is 

'"DeecI.t-Coaatruc:t1oa or.-For the proposition that. 
ID the conStruCtiOD of a deed under the statute 
(1 Rev. Code 1849. ch. 98, sec. 27), the whole deed 
should be looked to ID order to ascertain the In
teDtioD of the ~aDtor, aDd cODsequently what 
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Intended to be passed. the Aa6Mdum In this deed 
Is not vOid. but only a life estate passes by the 
deed.t 

:a. Cbaaclery Pnctb-BUI for Partltlon-Prayer for 
Oe....a ~ellef.~-on a bill clalmlnJr a share of a 
tract of land. and asklnJr for a partition. and 
for nneral relief. the plaintiff's rlJrht to partition 
beln&' establlshed, under the prayer lfor l'eneral 
relief there may be ·a decree for an account of 
rents and prollta. 

.a. AppeIhde PnctI--Srron In Dec .... for A_nt
How Cornc:ted.I-Errors In the details of a decree 
for an account are not a proper subject for ap
peal and correction in the appellate court: but 
they may be corrected by exceptions to the com· 
mlssloner's report. 

By deed bearing date the 23d of June 
1820, Edmund Humphrey, in consideration 
of natural love and affection, and for divers 
other good causes and considerations, 
granted to bis wife Elizabeth Humphrey 
forever, the tract of land on which he lived, 
and apparently all his personal property. 
To have and to hold and enjoy aU and sin
gular the said landa, goods and chattels for 
life. Mrs. Humphrey survived her hus
band and lived until 1843 or 1844. She held 
the land, &c. in poaseaaion; and In July 
1842 abe executed a deed, by which she, for 
natural love and affection and one dollar, 
conveyed the land to her grandson William 

estate was Intended to be JrraDted, the prinCipal 
cue Is cited and follOWed In MauzY v. Mauzy, 711 Va. 
618: Bank of Berkeley Sprinp v. Green, 4Ii W. Va. 
171. 1'14. 81 S. E. Rep. 181, 182. 

See Code of Va. 1887, sec. 1(30: Code of W. Va., ch. 
'71. sec. 8. 

In Blair v. Muse. 81 Va. ItO. I S. E. Rep. 81, It Is 
said, that Humphrey v. Foster,18 Gratt. _ Is not 
In conlll.ct with the case under consideration, In 
Which case there were two clauses, Irreconcilable 
and repuanant., and It Is held that the last was In· 
nlld and the 1lrBt would prevail. 

tSee.hmG. ALLmf's opinion for the statute. 
~ Pnctb-BUI for Putltloa-Pnyer for 

o-aJ Ilellef.-For the propoa\tlon that, on a bill 
aaklnlr for partition and for l'eneral reUef, the 
r\l'ht to partition beln&' established, under the 
prayer for Jreneral reUef there may be a decree 
for an account of the rents and prollta, the princl· 
pal case Is cited and followed In Stnrm v. Chalfant. 
• W. Va. 251, 18 S. E. ReP. 4511: Rust v. Rust, 1'1 W. 
Va.IIU7. 

See,In accord, Pickens v. Knlseley, 18 W. Va. 7114, 
15 S. E. Rep. l1li7. 

IAppeUate Pnl:tk»-Brron Ia Decree for Accoaat
HowCenected.-In Rust v. Rust. 1'1 W. Va. 811, It Is 
Iiald: "Errors In the details of a decree for an ac· 
coontare not a proper subject for an appeal and 
correction in the appellate court; but they may be 
corrected by exceptioDs to the commissioner's 
report. Humphrey v. Foster, 18 GratL tII8. Of 
COUnle thla means by proper and sn:lftclent e:l:cep. 
t101ll1. And on thla subject, see Mccarty v. Chalfant, 
14 W. Va. 511. IiIi8, 151ie." 

The prlnclpal case Is quoted with approval In 
Hyman v. Smith, 10 W. Va. 818. 

See nnerallY, monoJrraphlc IIOU on "Commission· 
en In Chancery" appended to Whitehead v. White
head, 28 Gratt. 178. 

H. Humphrey, reserving to herself the pos
seaaion during her life. 

After the death of Mrs. Humphrey 
Thomas Foster and his wife, who was a 

daughter of Edmund Humphrey. 
654 *filed their bill in the circuit court of 

Louisa county, against William H. 
Humphrey and the other heirs of Edmund 
Humphrey, in which they set out the deed to 
Mrs. Humphrey, which they charged gave 
her but an estate for life, her death, and that 
the land had been since that time in the 
poaaeaaion of the defendant William H. 
Humphrey, who had taken the rents and 
profits to his own use. And the prayer of 
the bill was for a partition of the land; 
and for general relief. 

William H. Humphrey demUlTed to the 
bill, and also answered, insisting that Mrs. 
Humphrey took a fee in the land; and that 
she had conveyed the same to him. 

Upon the hearing in September 1853, the 
court overruled the demurrer, and held that 
Mrs. Humphrey took but a life estate in the 
land; and made a decree directing a com
miaaioner of the court to take an account of 
the rents and profits from the end of the 
year in which Mrs. Humphrey died to the 
end of the year 1854. From this decree 
William H. Humphrey obtained an appeal 
to this court. 

John G. Williams, for the appellant, in
sisted; 

1st. That the conveyance being to Eliza
beth Humphrey forever, she, by the opera
tion of the act of 1785 dispensing with 
words of limitation, took a fee; And there
fore the habendum for life being repugnant 
to the grant, is void. Baldwin's Case, 2 
Coke'S R. 18 and 23. That this was the 
doctrine of all the old authorities; and it 
has not been denied by the modern cases; 
but a distinction has been taken. Thus 
where a conveyance is to A and his heirs, 
habendum to A and the heirs of his body, 
the habendum is held to be valid as not 
being inconsistent with the grant. Good-

title ex demo Dodwell v. Gibbs, 12 
655 Eng. C. L. R. 3S9; Doe ex *dem. 

Timmiss v. Steel, 45 Eng. C. L. R. 
662; Ingram v. Porter, 4 McCord's R. 198; 
S. C. 1 Harper's R. 492; 3 Gill's R. 198; 
2 Lom. Dig. 215 margo 

24. He submitted the question as to the 
propriety of the decree for an account, 
under the pleadings in the cause. 

Holladay, for the appellee, upon the last 
point said there was a prayer for general 
relief, and that would authorize the decree 
for account. 

Upon the first point made by the counsel 
for the appellant, he admitted that the old 
rule was as it had been stated. That rule is 
that where the conveyance clearly in tech
nical language conveys a fee, the habendupl 
for 1i fe .is repugnant and void. But accord
ing to the rules of the common law the word 
"heirs" is necessary to convey a fee; and 
the rule was founded on the idea that there 
were two intents clearly expreaaed, and that 
the latter was therefore void. But if the 
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premises did not convey a fee by clear 
technical language, the habendum was not 
void. 

In this case the deed would not pass the 
fee at common law; and we must therefore 
look to the whole instrument to ascertain 
the intent of the grantor. Our statute 
which dispenses with words of limitation, 
leaves the intent to be ascertained from the 
whole deed. And the authorities cited on 
the other side show that where the prem
ises and the habendum can stand together 
they will be so construed. 2 Lom. Dig. 217. 
Here the deed on its face shows that the 
grantor only intended to give an estate for 
life. 

ALLEN, P. At the common law, the 
words" heirs" was necessary to create a fee 
simple in all feoffments and grants to 
natural persons, and conveyances to natural 
persons taking effect as transfers of the 

legal estates by the operation of the 
656 statute of uses. *Littleton,ll; Lom. 

Dig. 218, m; 4 Kent's Com. 5. And as 
deeds are to be taken most strongly against 
the grantor, when by the premises an estate 
is conveyed to one and his heirs habendum 
to him for life, the habendum is repugnant 
and void, as it cannot perform the office of 
devesting an estate already vested by the 
premises. 2 Lom. Dig. 216; 4 Kent's Com. 
468-

These familiar doctrines have not been 
controverted in argument; but their appli
cation to the present case is denied. E. 
Humphrey by his deed of the 23d. of June 
1820 conveyed to his wife forever certain 
"lands and other property, to have and to 
hold and enjoy all and singular the said 
lands, goods and chattels for life." Eliza
beth Humphrey, by deed of the 19th of July 
1842, conveyed the land in controversy to 
the appellant in fee; and afterwards de
parted this life. And the ql1estion in the 
case is, Whether by the deed from her hus
band she took an estate for life or in fee 
simple? At the common law the estate 
would have been for life, as the ,,,ord heirs 
was wanting; for says Littleton, 11, If a 
man purchase lands by the words "to have 
and to hold to him fore\'er," he hath but 
an estate for term of life, for that there lack 
these words (heirs) which words only make 
an estate of inheritance in all feoffments 
and grants. By our statute, 1 Rev. Code. 
ch. 99, I 27, p. 369, in force at the date of 
this deed, it is enacted, "that every. estate 
in lands, which shall hereafter be granted, 
conveyed or devised to one, although other 
words heretofore necessary to transfer an 
estate of inheritance be not added, shall be 
deemed a fee simple, if a less estate be not 
limited by express words, or do not ap~ar 
to have been granted, conveyed or deVised 
by construction or operation of law." In 
vittue of this clause the grantee in the deed 
under consideration would have taken a fee 
simple if the words in the premises stood 
alone. But it could be treated as a fee 

simple in virtue of the statute only, 
657 and by *the statute the whole deed 

must be looked to for the purpose of 
ascertaining whether there is any qualifica
tion or limitation upon the generality of the 
first provision; for such a deed can only oper
ate to convey the fee simple if a less estate 
be not limited by express words, lItc. In the 
present case we perceive by the habendum 
that an estate for life was expressly limited; 
and as the object under the statute is to 
ascertain what estate was :intended to be 
granted by the deed, if a less estate tban a 
fee is limited by express words in any part 
of the deed, it must control and quaUfy the 
general words used in the premises. I 
think, therefore, the deed from E. Hum
phrey conveyed but a life estate to his 
wife. 

As to the second error assigned, that no 
account for rents and profits having been 
specifically asked in the bill none should 
have been ordered, it is sufficient to say 
that the bill contained the usual prayer for 
general relief, and a recovery of rents and 
profits would in general be incident to the 
recovery of the land. As to : the details of 
the order of accounts, the decree is inter
locutory, and all objections as to the time 
of commencing the said account or termi
nating it may be raised upon exceptions to 
the report. The appellant will not be 
precluded by the order directing the ac
count from presenting such objections by 
exceptions to the commissioner's report. 

I think the decree should be affirmed. 

The other judges concurrell in the opinion 
of Allen, P. 

Decree affirmed. 

658 . *Hale v. Chamberlain, &c. 

January Term. 18117. Richmond. 

MotloD to Recover Money OD Coatrac:t-Retara-Oock
etlDI' of Ca_--In a proceedlnl' under the Oode. 
ch. 187. I 6, p. MO. to recover money due upon 
contract. by notice. the noUce must be returned 
forty days before the commencement of the term. 
and put upon the docket of the court. or It cannot. 
be tried at that term.t 

By a notice dated January 6th, 1854, 
Chamberlain lit Bacon gave notice to Elias 
Hale that on the 10th of March they would 
move the Circuit court of Richmond for a 
judgment against him for six hundred and 
twenty-nine dollars and fifteen cents and 

*Motloa to Recover Moaey OD ContrtICt-Retara
Docket ..... of Cauea.-In HIl'l'lnbotham v. Haselden. 
8 W. Va. m. IUs said: "By section 1 of chapter 1'1'7 of 
the Code. 1880. p. 780. the clerk Is required to make 
out a docket of the causes ready for trial on hear
Inl' before the commencement of such term of the 
circuit court. and It follows that no case not matured 
and ready for trial before the commencemeut of a 
term can be put on the docket or tried at such term. 
Hale v. Chamberlain. 18 GratL 858." 

The principal case Is alRo cited In Hanks v. Lyons. 
92 Va .• 112 S. E. ReP. 813: Lonll'v. Pence. fIIIVa. 587. 
26 S. E. ReP. Iif/II. See also. 2 Va. Law ReII'. MT. 

tSee the statute In the opinion of JUOOB .ALLalI. 
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costs, upon a bill of exchange, clc. This 
notice was served on Hale on the 7th of 
January, and was filed in the clerk's office 
of the Circuit court on the 16th. 

On the 23d of March the cause was taken 
up, when the defendant moved the court to 
remove the same from the docket, on the 
KfQund that it wall founded on a notice 
bearing date on a day subsequent to the 
commencement of the then term of the 
court, and that it was filed in the office 
during said term. But the court overruled 
the motion. and proceeded to hear the 
cause; and there was a verdict and judg
ment for the plaintiffs. Thereupon Hale 
applied to this court for a supersedeas, 
which was allowed. 

Howard cl Sands, for the appellant. 
Blackwell and Randolph, for the ap

pellees. 

ALLEN, P. Prior to the Code of 1849, 
summary remedies were given by va

rious statutes for the recovery 
659 *of claims due to tlae commonwealth, 

and for many claims due to individ
uals by 'motion on ten days' notice. The 
revisors seeing that these proceedings had 
worked well, proposed to extend the remedy 
by motion on notice to all cases in which a 
person was entitled to recover money by 
action o.n contract. The motive for such 
extension was to simplify and shorten 
pleadings "and other prqceedings. To ob
viate the objection that judgments for debts 
generally. should not be rendered so 
promptly, as in those cases wherein by the 
existing laws judgments were allowed by 
motion, they suggested that the notice of a 
motion for a judgment for such debts should 
be longer, and that as it required two or 
three months to get an action on the docket, 

"two or three months' notice of such a mo-
tion could be required. In accordance with 
these views they reported a section allowing 
such motions. The plan recommended un
derwent some modifications in the lelZ"isla
tare, and as modified is found in the Code, 
ch. 167, 15, p. 640, to be taken in connec
tion with some other provisions of the Code 
bearing upon the subject and necessary to 
be looked to for the purpose of ascertaining 
the intention of the lef.islature. The sec
tion referred to allows' any person entitled 
to recover money by action on any contract, 
by motion before any court which would 
have jurisdiction in an action otherwise 
than under the 2d section of the 169th 
chapter, p: 641 of the Code. to obtain judg
ment for such money after sixty days' 
notice, which notice shall be returned to the 
clerk's office of such court forty days before 
the motion is heard. A motion under this 
section which is docketed under the lst sec
tion of chapter 177, p. 670, shall not be 
discontinued by reason of no order of con
tinuance being entered in it from one day 
to another, or from term to term." The lst 
section of chapter 177 directs that before 

e\"ery term of the General court or a 
660 Circuit court and every *quarterly 

term of a County and Corporation 

court, the clerk shall make out a docket of 
the following cases pending, to wit: First, 
cases of the commonwealth; and secondly, 
motions and actions in the order in which 
the notices of the motions were filed, or in 
which the proceedings at rules in the ac
tions were terminated, docketing together 
as new cases, those not on the docket at the 
previous term. He shall under the control 
of the court set the cases to certain days, 
and the docket shall be called, and the cases 
on it tried or disposed of for the tum in 
that order. The provision as to making out 
the docket is substantially the same as that 
contained in the 1 Rev. Code 1819, p. 507, I 
76, varied so far as was necessary to pro
vide for motions. The law then as now 
provided that the docket was to be made out 
before the term, and it followed that no 
cause could be put on the docket in which 
there was an office judgment, unless such 
office judgment had been obtained before 
the term; and where the office judgment 
was obtained on the same day the term 
commenced, the cause could not be put 
upon the docket at that term. White v_ 
Archer, 2 Va. Cas. 201; Green v. Skipwith, 
1 Rand. 460. 

In regard to cases of that description, 
where there is an office judgment, it was 
not pretended in argument that the case 
could be placed on the docket unless the 
office judgment was obtained before the 
term. This results as well from the pro
vision requiring the docket to be made out 
before the term as from the.law giving the 
defendant until the _next term after the 
office judgment was confirmed, to set it 
aside. The provision requiring the docket 
to be made out before the term applies as 
well to motions as to actions: the phraseol
ogy used is the same as to both: they are 
treated as cases pending, because they 
have been matured for their position on 

the trial docket before the term, by the 
661 service and filing of *the notice in the 

time prescribed, where the proceeding 
is by motion; by the confirmation of the 
conditional judgment at rules where the 
proceeding is by action at the common law. 
The object had in view :was, all suggested 
by the revisors, to simplify and shorten 
pleadings ·and other proceedings i and thi~ 
was to be effected by substituting the 
notice for the writ and pleading in the 
common law action. It was not the inten
tion of the legislature, as it is disclosed by 
the various provisions recited above, to 
empower parties to mature cases during the 
continuance of the term. The revisors had 
adverted to the time required, two or three 
months, to get an action on the docket i and 
referred it to the legislature to determine 
how long the defendant should have notice 
of a motion, as I understand their sugges
tion, to accomplish the same object, of 
getting the motion on the docket. The leg
islature, from analogy to the time usually 
required to get an action on the docket, 
fixed the time of the notice at sixty days, 
to ~e filed forty days before the motion is. 
heard. 
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By this construction the symmetry of the 
system is preserved. The law is general; 
applicable to all the circuit courts and the 
quarterly terms of the county and corpora
tion courts. The circuit courts are held 
semiannually, and where the proceeding is 
by action, it must be matured for a place on 
the docket before the term; and it is appar
ent the legislature did not contemplate that 
when the proceeding was by notice, it 
could be commenced and matured during 
the term. The circumstance could occur 
only in regard to the courts of the city of 
Richmond; and there is nothing indicating 
an intention to afford suitors in that court 
an advantage over those in the other circuit 
courts. That it \vas not intended to place 
notices of this kind on the footing of the 
usual ten days' notice, is manifest from the 

fact that the notice was to be given 
662 sixty <tdays and filed forty days; that 

it was to be docketed before the term, 
and that in the county and corporation 
courts, the notices provided for by I 5 of 
ch. 167, and actions, are made cognizable 
only at the quarterly terms. Code, ch. 157, 
I 4, p. 610. In the last particular the sec
tion reported by the revisors gave jurisdic
tion to the county and corporation courts at 
the monthly terms. It was changed in the 
legislature; and from the terms used in the 
law referring to this new proceeding for 
the recovery of debts generally, then first 
provi1ed for, and making it and actions at 
law cognizable only at a quarterly term, the 
intention is manifested to maintain the 
agreement between these two modes of pro
ceeding as to the time of docketing and 
trial. Great inconvenience would follow 
from any other construction. Tbe clerk 
before the term is to make out the docket of 
the cases pending, and set them to certain 
days, and the cases are to be tried or dis
posed of for tbe term in that order, unless 
for good cause the court sbould take up any 
out of term. 

A certain time is allowed before the term 
to get the case on the docket that the de
fendant may prepare for a trial; and it is 
set to a certain day on the docket, that he 
may know when to summon his witnesses. 
But if a case may be matured during the 
term, there i. no provision for placing it on 
the docket; and there would be no propriety 
in bearing it on the day named, so as to in
terrupt the regular calling of tbe docket, 
and so to give a preference over cases en
titled from their place on the docket to a 
priority. The case would have to be called 
on the day named, and continued to some 
day at the end of the days set, or tbe de
fendant would be required with his wit
nesses to be constantly in court to be ready 
whenever at some leisure interval the case 
should be called up for trial. 

Tbe legislature, I think, never contem
plated such a proceeding; and an exami

nation of the various provisions 
663 *contained in the Code has satisfied 

me that the only object was to sim
plify the pleadings; but that a:proceedipg 
of the kind autborized by 15 of ch. 167, 

must be in a condi tion to be docketed 
before the term to authorize the court at 
that term to give judgment. When 80 

docketed it is a case in court; and by tbe 
last clause of the section shall not be dis
continued by reason of no order of con
tinuance being entered in it from one day 
to another or from term to term. The 
object of this clause, like the otber provi
sions of these laws, is to keep up the 
analogy betw.een the two modes of proceed
ing. The docketintr supetsedes the neceaaity 
of calling and continuing tbe motion, and 
it remains like actions at law, a case in 
court to be called. and disposed of in the 
regular calling of the docket. 

I think the court erred in overruling the 
motion of the defendant to remove tbe 
motion from the docket, as set forth in 
the first bill of exceptions taken by tbe de
fendant, and in proceeding to hear and 
render judgment on said motion, being 
founded on a notice bearing date on a day 
after the commencement of tbe term at 
whicb the motion was heard and judgment 
waa rendered. Tbe judgment uould be 
reversed, and the cause remanded for the 
notice to be docketed and cause proceeded 
in. 

The other judges concurred in tbe 
opinion of Allen, P. 

Judgment reversed. 

664 *Rams.y" a1 •• v. Ram •• y'. Ex'or. 
January Term. 18IW. Ricbmond. 

[70 Am. Dec. _1 
WIII8-OJocnp .. -S .... la..-N ...... TeRator at c:.-
_t.~be name of a teatator at the com
mencement of an olollTapb will Is an equivocal 
act. and unless It appears alllrmativelY from 
sometbtnlr on tbe face of the paper tbat It was 
Intended as bla sllrnature. it la not a sulllclent 
sipinlr under the atatute. Code. cb. I" U. Po 1118.-

At the April term 1856 of tbe Circuit 
court of Cbarlotte, a paper was propounded 

*WIUs-OlotrnP" -Slplalf-N_ of Tutator at 
ColDlDe_eat.-For tbe proposition tbat. tbe name 
of a teatator at tbe commencement of an olollTapb 
will is an eqll1vocal act. and unless it appears aIIlr
mativelY from somethlnlr on tbe face of tbe paper 
tbat it was Intended as bls sipatare. It is not a 
sulllclentslirninirunder tbe statute. Code 11M1I. cb. It:!. 
sec. ,. tbe principal case Is cited and follOWed In 
Roy v. BoY, Ie Gratt. 'III, and Mt,: Warwick v. War
wick, 811 Va. IlOl, 10 S. E. Rep. Bfa: McBride v. McBride. 
I!e Gratt. 4711. and Mt,. 

Upon the question of tbe slplnlr of a will. see 
discnsBlon In 2 Va. Law Relr. ,l1li, wbere tbe principal 
case Is cited. The principal case Is also cited in 
Frencb v. French, I' W. Va. ''Ii. In Perldns v. 
Jones. 1M Va. 884, .. S. E. ReP. 88B, cltinlr tbe principal 
case, It is beld tbat a will wholly written. siped and 
sealed by the testator, wbo Is of sound mind. co ... 
tGCAll&/I 1IIlllltutatioll claw, UlNltIIWd "" "'"-_. ,. 
valid. 

tSee tbe opinion of JlrDG. DABmL for the statute. 
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for probat as the will of Thomas Ramsey, be made or the will acknowledged" 
and the probat thereof was opposed by sev- 666 "in the presence, &c. ; that the legis-
eralof his children The only t' n in I t re have' ed the " om-
th was, r the n the pe efore th . "witn and 
teo t the c ement ill, ha stituted ords ' and 
,~ s whol en bv t tor, su ' by th 'subser ne; 
wa~ a sufficient slgmng under the act, and have also dropped from the section the 
Code, ch. 122, ~ 4, p. 516? The paper com- last clause or sentence found in that re
menced as follo\'\"s: "I, Thomas Ramsey of pOI ted by the revisors, declaring that'· a 
Charlotte, do hereby make my last will and will so executed shall be valid without any 
teo in man form f . g." ot ication ." 
H irects t ment of bts; I be furth on 100 the 
di f his w ate, an des re he revi 624, tha note 
as : "Las do con and to t clause section say, 
appoint my friend Col. Thomas Pugh the "This conforms to the decision in Waller v. 
executor of this my last will and testa- Waller, 1 Gratt. 454, and is thought to be 
ment, hereby revoking all other and former better than an arbitrary rule requiring the 
wills or testaments by me hleretofore made, signature at the foot or end of the r." 
th nth of 855." I r v. W e will olly 

per was n the p ook in stator's riting, om-
of eased w s locke hi. me In the of God I, 
dr , d when oun it was fo e up in Jo ler," & disposed 0 a the 
the form of a letter, and sealed with a testator's property, and was in all respects 
wafer, without endorsement of any kind. formal and complete, with the exception 

The testator left a widow and several that it concluded. "In witness whereof, I 
ch' by a f and 0 the have hereunto set h nd this yof 

""Si d ackno d in 
pr ife. H eceived es- th ceof:" at it wa at-

with hi ife, by I he tes itnesse rther si the 
600 it to h er life, her testator. This court reversed the sentence 

death, with the exception of some f h S· f H 
merely nominallegacieB to his other chil- 0 t e upertor court 0 enry admitting the 

will to probat. The substance of the opin-
dren. he gave it to his son by her. ions of the several members of this court, 

The court below admitted the a r to an e decis' . succinct cor-
pr d the c nts app this rec ed bv Lomax 3d 
co nappe h was a vo f his- D newed 39, 

for the ants. 40. ays, "I opinio ered 
R. T. Daniel, for the appellee. by Allen, judge, with the concurrence of 

Baldwin, J., the principle of Lemayne v. 
DANIEL, J. The fourth section of the Stanley, in relation to olograph wills in 

chapter on wills, in the Code of 1849, p. Virginia, was much discussed. According 
51 res tha ., will sha alid to pinion ality 0 sta-
u be in and sig the me mtent e aseert rom 
t or by ther pe his th of the and ex evi-
pr and by irection uch de not ad either pro\ e or 
manner as to make It manifest that the disprove it. The signing of a will, to be a 
name is intended as a signature; and more- sufficient signing under the statute. 
over unless [it] be wholly written by the 667 "must be such as upon the face and 
testator,. the signature shall be made or [the from the frame f the' ent 
W owledg- 1m in t nce ap 0 have intende e it 
o two lc nt] witn res- au ty. It appear the 

same nd suc sses na s regar a sign and 
scribe t in the e of tha e instrument was complete Without 

the testator. but no form of attestation further signature; and the paper itself 
shall be necessary." must show this. Sta nard. J., expressed no 

On comparing this section as it now opinion but concurred with the other judges 
st d . the Cod . h the co ing in of reve' e judg the 
!Ie ported b visors, port co w whic dmitted tru-
o s, p. 6 ill be se the m robat a Broo dis-
Ie have the p lan- se abell, d that aper 
l.'l1age of the rensors m all that relates to propounded as the will of John Waller bore 
the manner in which the signature of the upon the face of it internal evidence that 
t~stator is to be made-the only departures, he did not regard it as a final and con
in the section as enacted, from the same as eluded act. It was manifest from the 

being, the sec use pa elf, tha ntended ing 
rs refe will b rms fu be don it shoul ned 
rument 1st the ture an owledge e prese wit-

D e same the de tive ne He did ere fore that 
pronoun "it;" that whilst the revisors paper, which was not signed (by subscrip
required that "the signature" should "be tion) and acknowledged, to be his will. 
made or acknowledged," the section as To that extent we may suppose there was 
adopted declares that "the signature shall an agreement of all the judge h con-
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curred in the judgment of reversal, which tioned; that he declared himself in favor of 
was rendered." a rule requiring that the signature should 

The difference between the opinions of be so made as that upon the face and from 
Judges Allen and Cabell would thus seem to the frame of the instrument it should ap
be that the former held no signing of an pear to have been intended to give authen
olograph will to be sufficient except when it ticity to the paper, and argued to show that 
appeared affirmatively upon the face or from such a rule was preferable to a statute 
the frame of the instrument that the sign- requiring the paper to be signed at the foot 
ing was intended to be a signing to give or end; assigning as a reason that the 
authenticity to the paper; whilst the latter, statute would be infiexible, whilst cases 
without indicating whether he could or might arise of a signing at some other 
could not go to that extent, was of opinion place, under such circumstances apparent 
that when it appeared from the face of the on the face of the instrument, as would be 
paper that the testator intended something equally entitled to produce the belief that 
farther to be done, (which intention he the signing was intended to authenticate 
held was made apf:1;rent in that case by the the will; that the revisors, in their note 
presence of the 'In testimonium" clause already cited, whilst referring to the case 
and the absence of any attestation by wit- of Waller v. Waller, also made evident 
nesses and of any subscription or further allusion to the provision of the 9th section 
signature of his name by the testator,) the of ch. 26, 1 Vict. requiring the will to be 
paper ought not to be regarded as a final signed at the foot or end, and recommended 

and concluded act. In the opinion the scheme which they reported as better 
668 *of the former the signing in the calculated to attain the end in view-When 

body of the instrument was from its due weight is given to these considerations, 
nature an equivocal act, which required to there arises, I think, a fair inference that 
be explained by some further evidence, the legislature, in requiring that the will 
apparent on the face of the paper, of the shall be signed "in such manner as to 
testator's intention thereby to authenticate make it manifest that the name is intended 
it, before it could have that effect, whilst as a signature," designed not merely to 
the opinion of the latter went only to the enact what had been decided in Waller v. 
extent of holding that when, in such case, Waller, but to furnish a rule in respect to 
the finality of the act was negatived by the signature, which, whilst it would have 
other internal evidence that the testator all the certainty of the British statute, 
did not regard the instrument as a con- would yet let in wills, which, though not 
cluded act the signature in the body of the signed at the foot or end, might be signed 
will was not sufficient. And as Baldwin, in such manner as to afford internal evi
J., alone concurred in the opinion of Allen, dence of authenticity equally convincing. 
J., and Stanard, J., gave no reason for con- This view is sustained by Judge Lomax 
curring in the judgment reversing the sen- in the recerlt edition of his Digest. In 
tence admitting the will to probat, whilst commenting on the section ·of the Code now 
Brooke, J., dissented, the decision, it must under consideration, he says, "It now re
be conceded, cannot be held as declaring quires, in addition to what was expressed 
any principle broader than that announced under the former law, that it shall be 
in the opinion of Judge Cabell. Still, when 670 signed in such *manner as to make 
it is considered that the decision in Le- it manifest that the name is intended 
Mayne v. Stanley, though generally fol- as a signature." "This expression was 
lowed in England and in most of the states probably inserted in approbation of the 
of the Union, where the act of 29 Charles 2 principle that was decided (but in which 
has been adopted, has been regarded by decision it may seem there was not an 
some of the most learned and eminent ele- unanimity of the judges) in the case before 
mentary writers and judges in both coun- referred to of Waller v. Waller, and to settle 
tries, as at war with the plain and obvious as far as general expressions can settle the 
meaning of the statute, letting in many of law of particular cases, the doubts and 
the most serious evils which it was the de- difficulties in Selden \'. Coalter, and ,,""hich 
sign of the statute to avoidj that, in order may often occur in cases of olograph wills. 
to cure these evils and to shut"out all doubt The design is probably the same in effect 
as to the meaning, office and force of the as that which the English statute requires 
signature, it became necessary in England when it says that 'it shall be signed at the 
so to change the law by legislative enact- foot or end thereof by the testator.' The 
ment as to require that the "will shall be manifest intention of the signature where
signed at the foot or end thereof;" that ever placed being the rule of the Virginia 
like enactments with the like end in view, statute; the signing at the foot or end 
had been passed in New York and Pennsyl- being alone the index of the intention as 
vania; that the law npon the subject in the rule of the English statute of Vic
this state, (at least in respect to olograph toria." 3 Lom. Dig. 2d ed. I 35, p. 70. 
wills,) had been left, by the cases of Selden Whether in the effort to construe the words 
v. Coalter, in the General court, 2 Va. in question we look alone to their ordinary 
Cas. 553, and Waller v. Waller, in this import and the context, or seek their inter-

court, in a most unsettled condition; pretation in the state of the law existing at 
669 *that Judge Allen, in the course of hiSl the time when the act was passed. and 

opinion in Waller v. Waller,adverted to shown to have been bronght to the notice of 
the recent statutory changes just men- the legislature, and in the design which 
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we thence deduce to have been contemplated 
by them, I think there is no serious diffi
culty in coming to the conclusion that the 
act recognizes no will as sufficiently signed 
unless it appears affirmatively from the 
position of the signature, as at the foot or 
end. or from some other internal evidence 
equally convincing, that the testator de
signed by the use of the signature to au
thentic;ate the instrument. 

And as in the case under consideration 
the signing at the top alone, which from its 
nature is an equivocal act. is aided by no 
other evidence or explanation, on the face 
(>f the paper, showing that such signing 
was nsed for the purpose of ratifying and 
anthenticating the contents of the instru
ment, I am of the opinion that the require-

ments of the act ha,'e not been com-
6il plied *with, and that the Circuit 

court erred in admitting the paper to 
probat. • 

I think that the sentence of the Circuit 
court should be reversed, and probat of the 
paper refused. 

The other judges concurred in the opinion 
of Daniel, J. 

Judgment reversed. 

672 *Ballow '" als. v. Hudson '" als. 

January Term. l1lli7. Richmond. 

I. WIUa-Proliate P..-dlnp-Coac: .... lvea... of
c..e at BIIr •• - A paper Is propounded for probat to 
the CountY court of C. as the will of B. and Is re
jected on the Irround that B was Incompetent to 
make a will. Afterwards the paper Is propounded 
for probat to the Circuit court of C. and tbat 
court, with knowledlre that It bad been rejected 
In the ('ountY court, admits It to probat. The 
sentence of the CountY court l~ conclusive atralnst 
the will. and the sentence of the Circuit court 
Is anuWtY. 

2. S--BIU to Set Aslde--Cue at BIIr.t-Blll to Ret 
aside a wlll states the facts showinlr the probat 
is a nullitY. bllt asks for an Issue d~tVaPit tiel non. 
and for .reneral relief. The court may dlsreprd 
the prayer for an Issue. and trlve the proper re
ltef under the prayer for Irenerat relief. 

.WlIIa-ProIIate Proc:eedl .... -Conc:Iulv_ 01.
t:lIOn the question of the concluslvene.'18 of pro
bate lIroceedlnp. tbe prinCipal CaRe 18 cited 
and followed In Connolly v. Connolly. II Gratt. 11M. 
and rtOtt. 

!lee further on the subject. Schultz v. Schultz. 
10 GratL 8iI8: Coalter v. Bryan. 1 Gratt. 18: Wills v. 
Spraqins. 8 Gratt. 566: Robln80nR v. Allen. 11 GratL 
~: Burnley v. Duke. II Rob. 102: Fisher v. Bassett, 
t J .eill'h 119. • 

0CIIacery PradIc:e-81D to Set Aslde Will-Prayer 
tor 0eneraI Rellef.-In Van Winkle v. Blackford. 88 
\V. Va. 5'/'3, 11 S. E. Rep. 81. It Is lIald: "It only re
mains. now. to consider whether tbe bill In tbls 
case Is 8umcient to warrant the Irrantlnlr of tbe 
relief to whlcb the plaintiff tbereln 1M entitled. The 
rellefhereln Indicated as proper and l'qultable III 
not embraced In tbe special praYer. bul the bill 
contains a prayer for Irenerat reUef. and. InasmUCh 

In December 1846 Byram Hudson and 
others, claiming to be next of kin to Jesse 
8aUow deceasW. filed their bill in the Cir
cuit court of Halifax county, in which they 
state, ·that after the death of Jesse Ballow 
a certain paper writing purporting to be 
his last will was offered for probat in the 
County court of Cumberland, and probat 
thereof was refused by the court; where
upon the parties offering said will applied 
for probat of the same to the Circuit court 
of Cumberland, when the said paper was 
admitted to probat. They charge that the 
probat was procured by fraud, the parties 
who had opposed the probat in the County 
court having been bought out; and the 
plaintiffs. one of them residing out of the 
state, and ttJe others having been infants 
at the time. That Jesse Ballow was in
competent to make a will, and had been so 
all his life; one of the persons named aa 
executor in the will having been his com
mittee for many years. They make the 

executors and other parties in interest 
673 defendanta, *and ask for an issue of 

devisavrt vel non; and for general 
relief. 

The executors and legatees in the will 
answered the bill denying the fraud; in
sisting that Jesse Ballow was competent to 
make a will; and relying upon the judg
ment of the Circuit court admitting the 
paper to proba't as conclusive upon the par
ties; that proceeding having been had 
under the act of March 24th. 1838. Sess. 
Acts of 1837-38, p. 71; and all the parties 
having been proceeded against, either by 
regular service of process or order of pub
lication. 

In June 1852 the plaintiffs were permitted 
to amend their bill. In their amended bill 
they set out more distinctly the facts stated 
in their original bilt; and they especially 
set out the fact that the paper had been 
offered for probat in the County court of 
Cumberland by the executors therein 
named, and that the court after hearing 
the evidence was of opinion that Jesse Bal
low was not of sound and disposing mind 
and memory, and refused to admit the 
paper to probat. And they state that some 
time afterwards two of the legatees in the 
wilt offered the paper for probat in the Cir
cuit court of Cumberland, and that it was 
there admitted to probat. 'I'he other facts 
and charges set out in the original, are re
peated in this amended bilt; and the prayer 
is that the judgment of the Circuit court 
may be declared null and "oid; that the 
judgment of the County court may be held 
as conclusive; that all proper accounts may 
be taken; and for general relief. 

aR every fact necessary to eMtabllsh the relief to 
whlcb the plaintiff Is entitled Is set out fully In the 
bill. tbere would be no dlmculty In administering 
It under tbe prayer for Ireneral relief. by referring 
the cause to a coml!llslIloner. with such orders aud 
instruction" as should be eqnltable (Woods v. 
Fillber. 8 W. Va. 536: Ballow v. HndMon. 13 Gratt. 
672): but for tbe fact that tbe necessary parUl's 
are not before tbe ('ourt." 

Seefoot-tlOt. to Humpbrey v. Foster. 18 Grat 
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The executors and legatees again an- substantially the same facts with more 
swered, referring generally to their former minuteness of detail, and prays for an ac
answers. The records of ~e proceedin~ count of the estate, and for general relief: 
in the County and Circuit courts were filed waiving every thing in. the original bill 
in the cause. The first shows the judgment inconsistent with the amended bill. 
of the County court, rejecting the paper It may be conceded that a bill praying an 

propounded by the executors named issue devisavit vel non ought properly to 
674 therein. on the *ground that the tes- ask for nothing else; yet if it should go 

tator was not of BOund and disposing into a statement of facts wbich show that 
mind and memory. the issue is not necessary, but that other 

The record of the proceedings in the Cir- relief would be appropriate, I am of opinion 
cuit court commences with an order in the court should not dismiss the bill for 
which reciting that "it appearing to the multifariousness, but should retain it for a 
satisfaction of the court that the clerk of hearing upon the merits. In this case, 
the County court of Cumberland has in his upon the facts stated in the original bill, 
possesaion as clerk the will of .Jesse Ballow and repeated in the amended bill, under the 
deceased, bearing date on the 3d of Decem- prayer for general relief in each, tbe Circuit 
ber 1839, which said will was offered for court was warranted in bearing the case on 
probat in said County court at September its merits. 
court 1844, and rejected by the court." the It appears in tbe record of the proceed
clerk is directed to bring up the ~per. ings of the County court in the matter of 
And he having produced the paper, it was .Jesse Ballow's will, which is made part of 
propounded for probat by two of the per- this record, that the will was propounded 
BOns named in it as devisees and legatees. for probat by parties claiming interest 

The only parol testimony filed in the under it; that a contest was had about 
cause was to show that the plaintiffs were 676 its validity; *and that the court re
of the nel[t of kin of .Jesse Ballow, and jected it because of .Jease Ballow's 
that BOme of them were infants when the incompetency to make a will. From this 
paper was admitted to probat in the Circuit sentence and judgment no appeal was 
court. taken, nor any writ of error or supersedeas 

The cause came on to be heard in May sued out. At a later day the same paper' 
1854, when the Circuit court held that the was propounded for probat by the parties 
judgment of the County court of Cumber- claiming interest under it in the Circuit 
lalld refusing to admit the will of .Jesse superior court of law and chancery for 
Ballow to probat, was conclusive to estab- Cumberland county, by which court the 
lish that the will then offered was not the paper was admitted to probat. Tbe record 
will of said .Jesse Ballow. That the pro- of the Circuit court, (made ,.,art of this 
ceedings in the Circuit court were not of record) shows that the proceedmg was had 
an appellate character, but original; and therein in the exercise of its original juris
that the judgm~nt of said court did not diction, as distinct from its appellate juris
affect the judgment of the County court. diction. It moreover appears that the 
And the court proceeded to order accounts Circuit court acted w'ith full knowlt'dge of 
preparatory to a final decree. From this the previous sentence and judgment of the 
decree the executors and legatees applied to County court. 
this court for an appeal, which was al- Thus the question is presented, whether 
lowed. the sentence 0'£ a court of competent juris-

Hughes, for the appellants. diction rejecting a will, is conclusive upon 
P. Roberts, for the appellees. all courts of concurrent original jurisdic

tion; and whether a court of concurrent 
SAMUELS,.J. This case grows original jurisdiction, which has al80 appel-

675 out of a contest *about the succession late jurisdiction, may, in the exercise of 
to the estate of .Jease Ballow deceased; original as distinct from appellate jUrisdic

the appellees, who were complainants and tion, annul such sentence, not by revening 
are of the next of kin, allege an intestacy; it, but by pronouncing an inconsistent 
the appellants, defendants below. claim sentence? 
under an alleged will.' '. _ In considering these questions. I shall 

It is averred in the original bill, that the regard the will as disposing of both real 
paper called the will of .Jease BallOlv, had and personal estate; not deeming it mate
been propounded for probat, in the County rial to enquire whether the decedent owned 
court of Cumberland county, by William any real estate, and if he did, whether the 
T. Ballow and .Jane Booker, two of the leg- paper propounded, if good as a will, dis
atees named therein, and that probat posed of such estate. 
thereof was refused by that court: That At an early perioo of the law there was 
the will was at a subsequent day again a wide difference in the mode of proving a 
offered for probat in the Circuit superior will of real estate and one of personal es
court of law and chancery for Cumberland tate. Whenever the existence of the former 
county, by which court the paper was ad- was drawn in question, it was necessary to 
mitted to probat; and that the property of prove it. There was no tribunal with 
the decedent had been BOld by the persons authority to stamp it in advance with 
named as executors in the will. This bill verity; and it was therefore necessary to 
prays for an issue d.e,·isavit vel non, and I prove it according to the la~ of evi
for general relief. The amended bill avers 677 dence *as often as occasion required; 
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nor did such proof have any effect be
yond the particular case in which it was 
heard. The la \v in regard to a will of per
sonal. estate was widely different. Such 
will was governed by the ecclesiasticalla w ; 
and that law provided tribunals which had 
exclusive cognizance of all questions touch
ing the factum of such will. A sentence of 
one of these tribunals admitting it to pro
bat, was conclusive on all parties and 
others, and upon all courts, until revoked or 
reversed according to the practice of those 
courts. So a sentence declaring the nullity 
of an alleged will was in like manner con
clusive until revoked or reversed according 
to the same practice. See 4 Burns' Eccle
siastical Law 176, title Probat. 

It would be difficult if not impracticable 
to ascertain when and by what authority 
jurisdiction in the matter of probat of wills 
of either kind was first conferred on the 
temporal courts in Virginia. We may sup
pose, however, that it was first done by 
the cololJial council acting nnder authority 
of royal charters and instructions from the 
crown. Whether jurisdiction over both 
classes of wills was conferred at the same 
time or at different times, it would be use
less to enquire, even if enquiry would be 
likely to lead to any result. 

At an ~arly day we find that the General 
court at .Tames City had jurisdiction over 
the probat of wills of both classes; and 
soon thereafter, we find this jurisdiction 
conferred also upon the county courts. See 
Hen. Stat. at Large 302, act 9; 2Id. p. 359, 
act 11; p. 391, act 8; 4 Id. p. 12, chap. 2; 5 
Id. p. 231, chap. 6; p. 454, chap. 5. 

As the eftect of a sentence rendered by a 
court of probat of wills of personalty, was 
w.ell defined and well known, it is but rea
sonable to infer that when wills of realty 

were required to undergo the same 
678 ·ordeal, they should in all things 

stand upon the same footing as wills 
of personalty, except in so far as·otherwise 
provided. ,-hat this result would have fol
lowed, the general assembly obviously 
thought, and therefore provided the means 
of securing to the heir at law a more delib
erate and careful trial before his inheri tance 
should be taken from him by a will. See 
statutes above cited. 

There is, however, nowhere to be found 
iu the early legislation on the subject, any 
provision whereby a devisee or legatee 
might again propound a will which had 
been once rejected by a court of probat. 
Possibly the general assembly may have 
supposed that the powers of a court of 
probat as originally constituted, would ex
tend over the new subject brought under its 
jurisdiction, and that a sentence of nullity 
might be revoked by the court which pro
nounced it. Or they may have intended to 
give the heir at law and next of kin the 
benefit of a sentence against the propound
ers, who, in their own time, after such 
preparation as they thought proper to make, 
offered a will for probat which they could 
not IUltain. It is useleu in this case to 
consider whether a repropounding might 

have been had before the County court of 
Cumberland, as it was not attempted. 

This court has decided, very frequently. 
that if a court of competent jurisdiction 
shall admit a will to probat as a will of 
1ands, which appears upon its face, or upon 
the record of the probat, not to have b~en 
duly executed as a will of lands, still the 
sentence is binding upon all concerned ill 
interest, and upon all courts as long as the 
sentence remains in force. That such is 
the law is regarded as well settled. See 
Bagwell v. Elliott & wife, 2 Rand. 190, 
Judge Green's opinion; West v. West's 
ex'ors, 3 Rand. 373, 386; N'l.11e v. Fenwick, 
4 Rand. 585; Vaughan v. Green's lessee, 1 

Leigh 287; Street's heirs v. Street, 11 
679 LeiKh 498; Parker's ·ex'ors v. 

Brown's ex'on et als., 6 Gratt. 554; 
Robinsons v. Allen and others, 11 Gratt. 
785. 

It seems to be equally true that the sen
tence of such court rejecting a will, even if 
duly executed, must be conclusive until 
re\""ersed. To hold otherwise would be to 
hold that the conclusiveness of a judgment 
is not to be determined by looking to the 
jurisdiction of the court in which it was 
rendered, but by looking to the fact whether 
the sentence is for or against the will; if 
for the will, it is' binding; if against it, 
then it is open for inquiry. This, however, 
is not admissible in regard to any judg
ment, and least of all in regard to judg
ments in matters of probat. 

We have the authority of most respectable 
legal opinions, in addition to the judicial 
sanction of this court, for maintaining that 
the conclusiveness of a sentence in a matter 
of probat, is not limited to a case in which 
the will is admitted to probat, but that it 
extends also to cases in which wills have 
been rejected. See 3 Lom. Dig. p. 86, 
newed. In Bagwell v. Elliott, 2 Rand. 190, 
200, Judge Green RaYs, "if a will offered 
for probat was contested and rejected, this 
might be used thereafter as the decision of 
a competent judicial tribunal, and would 
condemn it forever." In Coalter \"". Bryan, 
1 Gratt. 18, 76, 77, 78, .Tudge Baldwin ex
presses the opinion that the sentence of a 
probat court whilst in force is binding upon 
all persons and courts, whether the wi 11 be 
of realty, or personalty, or both, and this 
whether the will be admitted or rejected. 
The case of Wills v. Spraggins, 3 Gratt. 
555, cannot be regarded as having the au
thority of a binding precedent. There were 
four judges upon the bench, one of whom 
diuented. Another put his concurrence in 
the judgment upon the ground that looking 
into the record of the first judgment he was 
of opinion it was rightly rendered, and 

therefore the judgment o\""erruling 
680 ·the attempt to obtain a different de-

cision should be affirmed. Another 
concurred in the results of the opinion deliv
ered. Thus, the reasons for the opinion can 
be regarded as those of only the judge who 
delivered it. Yet we must gi\""e to those 
reasons, so far as applicable to the facts of 
this case, their just weight, and, in my 
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judgment, they show conclush'ely that the directly upon the question here, yet seem 
sentence of the probat court rejecting the to illustrate th~ general principle that the 
will before us, being not reversed, is bintl.- judgment of a court of general jurisdiction 
ing upon all persons and upon all courts in over the subject is conclusive until it is 
which the question comes up collaterally. avoided, or expires by its own limitation; 

The case of Schultz v. Schultz, 10 Grath and this although the facts of the particu-
358, decides that the sentence of a probat lar case were not such as to give the 
court, when acting within its jurisdiction, court jurisdiction over that case. Fisher 
rejecting a will when offered for probat, is v. Bassett, 9 Leigh 119; Burnley's rep. v. 
conclusive against the exercise of original Duke, 2 Rob. R. 102. 
probat jurisdiction in the same court, and 682 *Considerations of public policy re-
It would seem a fortiori against such juris- quire that all questions of succession 
diction in another court. to property should be authoritatively set-

It was said in the argument here, that tied. Courts of pro bat are therefore organ
this court must haft regarded the second ized to pass on such questions when arising 
sentence in Schultz v. Schultz as having under wills; and a judgment by such court 
some effect, otherwise it would not have is conclusive whilst it remains in force, and 
reversed it; that it would have been absurd the succession is governed accordingly. A 
to reverse a mere nullity. The answer to judgment of this nature is classed amongst 
this argument is obvious; the proper par- those which in legal nomenclature are 
ties were before the court; the subject called" judgments in rem." Until reversed, 
within its jurisdiction: the court could it binds not only the immediate parties to 
therefore do nothing but affirm or reverse. the proceeding in which it is had, but all 
The court below decided that the unreversed other persons, and all courts. 3 Lom. Dig. 
sentence rejecting the will of 1828 was not 86, new ed.; 1 Starkie on Evi. 228; Coal
binding, and overruled the defense founded ter's ex'or v. Bryan, 1 Gratt. 18; Wills v. 
thereon; it further decided to take cogni- Spraggins, 3 Gratt. 555; Schultz v. Schultz, 
zance under its original jurisdiction of the ·10 Gratt. 358. . 
matter passed on by the first sentence, and In my opinion, the Circuit -:ourt cor
rendered a different sentence, the first not rectly decided that .Jesse Ballow was dead 
having been re\"eriled. It was the duty of intestate, and that his next of kin were eu
this court to correct all errors in the rec- titled to an account of his estat~ at the 
ord, and to pronounce such sentence as the hands of parties claiming under color of a 
court below should have pronounced. In will, who had taken possession of the 
the judgment of this court it was error to estate. 
disregard the sentence of rejection I am of opinion to affirm the decree. 

then in full force; to overrule the . 
681 *defense of the contestant founded on . The other Judges concurred in the opin-

that sentence; to take cognizance of Ion of Samuels, .J. 
tbe case as it stood: to pronounce an orig- Decree affirmed. 
inal sentence in a matter over which no 
probat court could any longer exercise orig
inal jurisdiction. To correct these errors it 683 
was necessary to reverse the sentence; for 

-McArthur Y. Chue & als. 

if the appeal had been merely dismissed as 
improvidently allowed as the counsel sug
gest, the judgment of the court below would 
have remained untouched. The contestant 
had shown a valid defense against the last 
sentence, yet the defense was erroneously 
overruled, and judgment rendered. It was 
the right of the appellant to have it removed 
out of her way at once, and not to have it 
left as the means of getting up further lit
igation involving a question as to the com
parative force of the conflicting sentences. 

This case, in my judgment, is a conclu
sive authority to show that the sentence of 
a court of probat of competent jurisdiction 
rejecting a will when propounded for probat 
is conclusive whilst it remains in force. 
The two judges who dissented in the case 
did not differ from the majority in regard 
to the general principle; but upon the 
ground that in the particular case the rea
sons of the judge below-placing his judg
ment upon the want of jurisdiction and not 
upon the merits, should be looked to; and 
that therefore the rejection was not final 
and peremptory. 

The cases in this conrt in regard to grants 
of administration, although not bearing 

January Term. 1867. Richmond. 

I. Umlted PartDersblp-.!Hatutee-Meaa11llr of WM'd 
.. IDSOIveDcy.· .. -In the act of March III. 1837, Ses ... 
Acts 1886-'7, p. 41, in relation to limited partner
sbips, the word "insolvency," in S 20 of sald act. 
means that the partnership has not sumclent 
property and effects to pay allit.'1 debts.t 

:I. s.me-Deed of Trust to Pay Debts of~ at Bar.
A deed made by a limited partnersbip conveying 
aU Its property In trust to pay a debt to a firm. of 
which the SPecial partner is a member, at a time 
when the debts of the partnership exceeded the 
value of Its property, and wben the actingpartnen 
knew that the partnership must Htop buslneM,. 
uuless the special partner or his arm wouht 
advance money to enable them to carryon tDe 
business, and wltbout an undertaking on his part 
to make such advances, thoulI'h they may have bad 

.L1mlted Partaersblp-Statut8s-Me.Dlq of Word 
"Insolvency."-For the propo.~ition that. the word 
"Insolvency." as used In Session Acts 1837. sec. S. p. 
41, means that the partnership has not sumclenl 
property and effects to pay all its debts. the principal 
case Is cited and followed In Wolf v. McGugln, To 
W. Va. 557, 16 S. E. Rep. ?118. 

tSee the opinion of JUOOB DANIBL for tbe provIMion., 
of the statute. 
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!lOme expectation" that he would do It. I~ void as In May 11148 John E. Penman and Daniel 
to tbe other creditor>< of the partuerRhlp. Penman purchased of Jamell Bean two tracts 

J. S_-Same-COnfesslon of JadJrlllents In Favor of of land in the county of Frederick, for 
Some Credltors.-t:nder such clrcnmstance'! con- which they were to pay him ten thousand 
fe".lons of jndlrmen1.~ In favor of some creditors dollars; four thousand dollars to be paid on 
ioonler to Il1ve them a preference. are void a'l to the 1st of December following, and the 
th~ credlton<. + balance of six thousand dollars was to be 

.. .s.--Same--C- at Bar.-A Rilecial partner paid in four equal annual payments, with 
taklnlr a deed of trullt to secnre a debt due to a interest from the last date. The object 
lirm of which he Is a member. under such circum- of this purchase was to establish a fur
stances. makes himself liable as a Ireneral partner nace for the maki ng of iron. On the 
to tbe creditors of the partnershlp.t first day of June in the same year a part-

S. .s..e-Dlstribatioa of AsseU-c- at Bar.-In the nership was entered into between the two 
distribution of the assets of such a partnership Penmans and Richard Thompson, under the 
:lmonlr It.'> creditors. a debt due to a firm of which name and style of Penman, Thompson & 
the special partner Is a member. Is to be paid Penman, for the purpose of carrying on the 
ratably with the debts due to other creditors. business of making iron, and of conducting 

6.Cbaoc:ery Prac:tlce--Sult to .'Set Aside Fraudulent a mercantile establishment in connection 
Conye~-JarlsdlctlonofEqult)'Coart.;-Acourt therewith; in which it was agreed that 
of equity havtnlr obtained jurisdiction of a Bult by John E. Penman, being without means, 
creditors to Ret aside a deed Improperly made to should give his attention to the preparing 
llI"!"e preference to a certain creditor of the part- the buildings and other works connected 
nershlp. and to have a distribution of the assets of with the business, and should superintend 
the P&rtDershlp amonlr all the creditors. may the making of iron, and the other two should 
proceed to do complete justice In the cause. and each put in the sum of fifteen hundred 
10 make a personal decree awamst the special dollars as capital, and all were to be 
pal1Der who has made himself liable as a Ireneral equally interested; and they also agreed to 
partner. In favor of the creditors. for the balance advance to the firm as a loan a sum not 
dn" them respectively afterdlstributlnlr the assetll exceeding one thousand dollars, if necessary 
ofthepartnerahlpratablyamonlrthem. to put the works into efficient operation, 

7. s.a.-s...-J ........... t at Law .unat OeD.ral and also whatever sum mi.ght be necessary 
""-a-Effect _ to SpecIal Partners.-The fact to enable the firm to pay to Bean the sum 
that the creditors have recovered Judlrment at of four· thousand dollars, which would be 
law awaIDst the Ireneral partners. wlll not defeat due to him on the 1st of December of that 

their remedy awalnst the special partner. year. All these parties were from the 
68.J ·8. Samo-.5bareof 5pocIaI Partaor-Appflclltloa 685 city of New York, and ·Daniel Pen-

of.-The share of the special Partner In the man and Thompson were residing in 
debt due to the Ilrm of which he Is a member. wUl that city at the time the partnership was 
be retained under the control of the court, and formed, and so continued until some time 
applied to the satisfaction of the creditors of the in the year 1849. 
partnership. By deed bearing date the 13th of January 

90 s...-s.--HowAKertalaed.-Toascertamwhat 1849,John E. and Daniel Penman conveyed to 
Is tbeshareof the special partner In sald debt the Thompson and Marion Penman, each one
coun will direct an enquiry Into the ablllty of the fourth of the land and other property of the 
1Irm of which he Is a member to pay their debts partnership. In this deed it was recited 
Independent of their claim upon the partnership, that the furnace had been erected. And it 
aud Into the Interest of the special partner In said was further recited that Marion Penman 
lInD; and will direct that If no evtdence is offered. had advanced the sum of four thousand 
it sball be presumed that the Ilrm Is able to pay dollars to pay to Bean the amount"due to 
Its debts, and that the special partner has an equal him on the 1st of December 1848, and it was 
Interest In the concern. agreed that she should be a dormant partner 

of the concern, and each should be inter
+seetheoplnlonofJuDG.DA.KIBLfortheprovlsloDB ested one-fourth in the property and busi-

oftbestatute. ness of the partnership. This deed was not 
~ Jar .... lctlon-CompieteRellef.-In MUler executed by Marion Penman, and she de-

v. Wills •• Va. lIfO. 28 S. E. ReP. 1137. It Is sald: "And. nied that she had ever assented to it, or 
wbere a court of eQnlty has properly acquired juris- agreed to become a partner. And so the 
diction. It will, In order to prevent a multiplicity of court held • 
.. l1lts.!rO on to do complete justice. tboUirh In dolulr Some time in 'the spring of 1849 Daniel 
"" it bas to try title. or settle boundaries and ad- Penman and Thompson removed from New 
minister remedies Which rllrbtly pertain to courts York to the iron works in Frederick county. 
ofla,.. 1 Pom. Eq. J .. sec. t81: Anderson v. Harvey. and Thompson became the financial agent 
U) Gratt. 388: McArthur v. Chase. 13 Gratt. 883: of the partnership, and the manager of the 
Bettman v. Harne!4s. 4:1 W. Va. 433. 2e S. E. Rep. 271: store. He seems to have been acquainted 
lIiIlen. L. '" ~. R. Co .. 113 Ala. 274. and DeVeney v. in New York with the firm of McArthur & 
GaUqber. 20 N. J. Eq.33," Tbe principal caMe Is Co.; and before the 2d of August of that 
alliOdtedandfollowedlu'Waltersv.Farmers·Bank. year he contracted a debt with them for 
74 Va. 18. goods purchased, exceeding the sum of two 

10 Rothcblld v. HOlre. 48 Fed. Rep. 102, It Is said I thousand dollars. On that day articles of 
tbat the principles laid down In McArthur v. Chase. partnershi p were en tered into between 
13 Gratt. tIl3. are approved so far a~ applicable to I the two Pen mans and Thompson and 
tbecase at bar. William McArthur, of the firm of McArthur 
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&: Co. whereby it was agreed that he should 
become a special partner, and should put 
into the partnership the sum of five thou
sand dollars: the business to be conducted 
under the old name of Penman, Thompson 
& Penman, and each of the partners to be 
interested one-fourth, both in the property 
and business. The steps prescribed by the 

act of March 29th; 1837, in forming a 
686 special partnership, seem to *have 

been pursued; and McArthur advanced 
his five thousand dollars, a part of which 
was applied by the direction of Thompson, 
to the payment of the debt due to McAr
thur & Co. and the balance was paid up in 
money. 

The original parties having commenced 
their business with very inadequate cajlital, 
the partnership was in difficulties from the 
commencement of their operations; and 
previous to McArthur's becoming a partner, 
in order to obtain accommodations at the 
Farmers Bank of Virginia at Winchester, 
the partners, on the 19th of April 1849, 
conveyed their partnership property to trns
tees to secure several notes or drafts which 
had been discounted for them at bank. and 
also to secure future accommodations. 
After McArthur became a partner he was 
compelled to make advances for them to 
enable them to meet their engagements. 
These advances were made by his firm; and 
by the 6th of April 1850, Penman, 'Thomp
son & Penman were indebted to McArthur 
& Co. about twelve thousand dollars. This 
included the debt of four thousand dollars 
due to Marion Penman, and also a debt of 
one thousand dollars lent to the partnership 
by James Penman of New York, both of 
which had been transferred to McArthur & 
Co. At that day the debts of the partner
ship amounted to between thirty-five and 
forty thol1sand dollars, and their own esti
mate of the value 'of their property was 
about forty-five thousand dollars. It was 
sold, however, during the summer of that 
year, and the whole partnership property 
produced the sum of twenty-two thousand 
and fifty-one dollars and sixty-seven cents; 
and this seems to have been considered by 
all the witnesses examined on the subject, 
except some of the partners, to have been 
its full value. 

In this condition of the partnership the 
two Pen mans and Thompson, being 

687 the general partners, conveyed *the 
whole partnership property real and 

personal to trustees intrust to secure the 
debt due to McArthur & Co. And there was 
no doubt that this deed was executed at the 
instance of William McArthur. The deed 
recited that it was the purpose to provide 
for the payment of the debt due to McAr
thur & Co. and also for any further ad
vances or acceptances which McArthur & 
Co. might make for the partnership. But 
it provided for a sale whenever Penman, 
Thompson and Penman should fail to pay 
any of the debts secured, when due, or if 
then due, when McArthur & Co. should 
require the trustees to sell. When this deed 
was executed there seems to have been some 

expectation by the general partners that 
McArthur & Co. would make further ad
vances for them so as to enable them to 
go on with the business. McArthur in 
his answer in this case says that Thomp
son proposed to him that his firm should 
make further advances, and informed him 
that their prospects of getting along and 
making money were better than before_ 
That the respondent who conducted the cor
respondence, informed Thompson that be
fore he could submit the proposition to his 
partner the firm of Penman. Thompson & 
Penman ought to secure the firm of McAr
thur & Co. To this they agreed, and the 
deed of trust was executed. That after the 
execution of the deed, McArthur & Co. re
quired an exhibit of the indebtedness of the 
firm and of the expenses monthly in work
ing the furnace, and the quantity of iron 
made, &c., before they would decide upon 
making further advances to them; and upon 
receiving this exhibit McArthur & Co. not 
perceiving that money could be made at the 
business, declined to advance any thing 
more for the partnership. And it appears 
from the evidence that the deed was exe
cuted by Penman, Thompson & Penman 

with some expectation that they would 
688 be further *aid~ by McArthur &; Co. 

and also with the knowledge that 
without that aid they must fail in business. 

Soon after the deed in favor of McArthur 
& Co. was PUt upon record, a large number 
of the creditors of Penman, Thompson & 
Penman procured judgments by confession 
against them, under an agreement between 
the creditors and the firm that the creditors 
were to be preferred in a certain order 
agreed upon. Among these preferred cred
itors, were the plaintiffs in this suit. These 
creditors having their judgments, filed 
their bill in behalf of themselves and the 
other creditors of Penman, Thompson &; 
Penman, against the partners of said firm. 
William McArthur, William McArthur &; 
Co. and Marion Penman, in which they 
insisted that under the act of March 2~. 
1837, in relation to limited partnerships, 
the deed of trust to secpre McArthur &; Co. 
was void, and that McArthur, by taking 
said deed, had rendered himself liable as a 
general partner, to the creditors of Pen
man, Thompson & Penman; and they 
insisted that Marion Penman was also a 
partner; and they prayed that the deed 
might be declared void; that McArthur and 
Marion Penman might be held liable to the 
creditors as general partners; that the prop
erty of the partnership might be subjected 
to the payment of the debts of the concern; 
and for general relief. 

Marion Penman answered, denying that 
she was or had been a partner. McArthur 
insisted in his answer upon the validity of 
the deed to secure to tile debt due to McAr
thur & Co. and denying his liability as a 
general partner. He said that the property 
of the partnership had been sold by the 
trustee in the deed to secure the Fanners 
Bank, and was sold for much less than its 
cost; and that if it had been sold at its cost or 
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its estimated value when he became a special 
partner, it would have amounted to 

~ largely more than *all the debts of 
Penman, Thompson &: Penman, in

cluding that due to McArthur &: Co. That 
so far as he knew, the deed to secure McAr
thur Ii: Co. was not made in contemplation 
of insolvency; that if the firm was then 
insolvent it was not known to him, and he 
is satisfied that the members of the firm all 
believed that it was not insolvent, and that 
it was worth more than its indebtedness; 
and that was certainly the representation 
made to him by Penman, Thompson Ii: Pen
man. Two of the partners, Thompson and 
Daniel Penman, expressed in their answer 
the same opinion as to the value of the 
property. and the great sacrifice made by 
the sale of it. They say that the improve
ments put upon the lands cost largely more 
than the whole lands, including improve
ments, sold for. 

The cause came on to be heard in June 
1852, when the court below dismissed the 
bill as to Marion Penman; declared the deed 
in favor of McArthur &: Co. to be null and 
,"oid; and also that the judgments confessed 
by Penman, Thompson &: Penman subse
quent to the deed, were also void; and that 
all the creditors, including McArthur &: Co. 
were entitled to share ratably in the assets 
of the partnership, including in the assets 
the proceeds of the sale of a part of the 
p.!rsonal property sold by the sheriff under 
executions issued on the judgments of the 
plaintiffs. The court held further, that 
McArthur was to be treated as a general 
partner, and as such was liable personally 
to all the creditors of the firm for any por
tions of their claims not satisfied out of the 
partnership assets; and that the creditors 
were entitled as against McArthur to have 
his interest in the share of the assets ap
plicable to the debt due to McArthur &: Co. 
retained and applied to the satilllfaction of 
their debts; and to have the amount of his 
interest ascertained by a commissioner. 
And it was decreed that • commissioner 

should take an account of the debts of 
690 Penman, *Thompson &: Penman, and 

for this purpose summon the creditors 
before him in the manner prescribed in the 
Cooe of Virginia; that he also take an ac
count of the assets of the partnership, treat
ing the money made upon the plaintiffs' 
executions as a part thereof; and that he 
also report a ratable distribution of the 
assets among the creditors, showing the 
balance which will remain unpaid of each 
creditor's debt. And the commissioner was 
further directed to ascertain and report to 
the court whether the firm of McArthur & 
Co. are solvent and have sufficient assets 
iexclusive of the debt claimed in this cause) 
to satisfy their creditors, and what interest 
and share in the said firm William McAr
thur has as partner. In considering the 
two last questions the commissioner was to 
hear any evidence which might be offered 
by either party; but if no evidence was 
offered. he should presume the solvency of 
~he firm, and that McArthur had an equal 
Interest as partner. 

On the 20th of November 1852 the cause 
came on to be finally heard upon the report 
of the commissioner, to which there was 
no exception, when the court made a decree 
in favor of each of the creditors for his 
ratable proportion of the assets of the firm 
of Penman, Thompson &: Penman, and a 
personal decree against McArthur for the 
balance of the debts due each of the cred
itors as reported by the commissioner. 
From this decree McArthur obtained an 
appeal to this court 

The case was argued orally by Patton, 
for the appellant, and in a printed note, by 
Conrad &: Tucker, for the appellees. 

DANIEL, J. The first assignment of 
error raises the question as to the validity 
of the deed of trust of April 6th, 1850, made 
for the benefit of William McArthur & 

Co. 
691 *The 20th section of the act of 29th 

March 1837, concerning limited part
nerships, declares that every sale, assign
ment or tt"ansfer of any property or effects 
of such partnership made by such partner
ship, when insolvent 01' in contemplation of 
insolvency, or after or in contemplation of 
the insolvency of any partner, with the 
intent of giving a preference to any creditor 
of such partnership or insolvent partner, 
over other creditors of such partnership, 
and every judgment confessed, lien created, 
or security given by such partnership, under 
the like circumstances, and with the like 
intent. shall be void as against the creditors 
of such partnership. Sess. Acts 1836-7, p. 
41. And the questions which we have to 
consider under this section are, Was the 
firm of Penman, Thompson &: Penman in
solvent at the date of the execution of the 
deed? Or did they make the deed in con
templation of insolvency? And in either 
event, was the deed made with an intent to 
give to McArthur &: Co. a preference over 
other creditors of the partnership? 

As preliminary, however, to the examina
tion of the first of these questions, we have 
to ascertain the sense in which the ternl 
"insolvent" has been here used by the leg
islature. 

On the part of the appellants it is con
tended that the legislature were looking to 
insolvency in the technical sense of the 
term, or open and notorious inability to 
pay; and in support of this view we have 
been referred to the cases of United States 
v. Hooe,1 eranch's R. 73, and Prince v. 
Bartlett, 8 Id. 431, in which the Supreme 
court of the United States have so defined 
the term in construing certain acts of con
gress fixing the priority of the United 
States over other creditors, of its debtors. 
claiming under conveyances, assignments. 
&:c. made by the latter. 

On the other hand, the counsel for the 
appellee contends that the statute is 

692 analogous to a bankrupt law; *and 
that in construing it we should 

rather be guided by decisions ascertain
ing the meaning of the words as em
ployed in such laws; and refers to the 
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case of Bayly v. Schofield, 1 Maule & 
Selw. 338. and to an anonymous case 
reported in a note to Moss v. Smith, 1 
Camp. Cas. 352. In the former of which the 
term "insolvency" as used in the bankrupt 
law of England in respect to a trader, was 
held to mean that he was not in a situation 
to make his payments as usual; and it was 
said that it would not follow that he was 
not insolvent because be might ultimately 
have a surplus upon the winding up of his 
affairs. And in the latter of which Lord 
Ellenborough held that the "insolvency" 
mentioned in the statute must mean a gen
eral inability in the bankrupt to meet his 
engagements. 

I have examined these cases, but I have 
been unable to perceive that any of them 
furnish a rule to guide us in the decision of 
this. No such resemblance is shown be
tween the statute under consideration and 
the law of congress on the one hand, or the 
English bankrupt law on the other, on 
which the decisions referred to were 
founded, as to justify the supposition that 
the legislature. in using the term in ques
tion, had a reference to the sense given to 
it in anyone of said decisions. Showing 
however as they do that the word has re
ceived various and widely different inter
pretations, dependent on the character and 
object of the laws in which it is found, 
these decisions do serve the purpose of neg
ativing or of tending to negative the con
clusion that there is any well ascertained, 
generally received technical meaning so at
tached to the word as to require the courts 
to adopt it rather than its primary mean
ing, or some other sense to be gathered 
trom the circumstances and connection in 
which the word is used. 

In England limited partnerships of 
the kind sanctioned by our act of 1837, 

693 (unless they have been "very recently 
introduced,) are unknown. Hence in 

the examination of such questions we are 
without the aid usually derived from a ref
erence ·to the English reporters. Our act 
is, I believe, taken from that of New York, 
which was passed in 1822, and which, it is 
stated in a recent work on the subject, 
(Troubat on Limited Partnerships, p. 48,) 
was borrowed from the Commercial Code of 
France. Such partnerships are now au
thorized by statutes similar to our own, in 
most of the states of the Union. But the 
counsel have not cited, and I have been 
unable to find, any case in which the pre
cise question before us has been decided. 
In the Code of 1849, p. 583, the legislature 
have used the term in its ordinary or pri
mary sense. or have rather put such sense in 
the place of the term itself, by declaring, 
in the 10th section of the chapter on partner
ships, &c. (which comprises substantially 
the provisions of the 20th and 21st sections 
of the act of 1837,) that "no sale, &c. of 
the property of any such partnership shall 
be valid if made at a time when it has not 
sufficient property or effects to pay all its 
debts, for the purpose of gh-ing a prefer
ence to one or more of its creditors over any 
other creditor." 

One of the objects and designs of such 
provision is to secllre in case of the failure 
of the partnership a pro rata distribution 
of its property among all its creditors. To 
declare that open and notorious bankruptcy 
is the true and only test of insolvency. 
would, as was argued by the counsel for the.> 
appellees, defeat in most cases the design 
of the law, inasmuch as the desire of a firm 
in failing circumstances to sustain itself as 
also to prefer its special friends. would 
generally result in sales and assignments of 
most of its property, made to insure those 
ends, before such bankruptcy would occur. 
To say on the other hand that the firm shall 
be held to be insolvent whenever from any 

cause it may fail to meet its engage-
694 ments in the "usual course of busi-

ness, would seem to be harsh, and 
might tend greatly to discourage the forma
tion of such partnerships. In a country like 
ours, where so much of its commercial 
business and trading enterprise are based 
on borrowed capital, and where sudden and 
unexpected expansions and contractions of 
the currency are matters of frequent occur
rence, it may often happen that the most 
prudent firm, by the unexpected failure of 
some of its debtors to meet their payments. 
or other like causes, may find itself un
provided with available means to meet its 
own bills and notes as they mature, though 
F,ssessed of assets amply sufficient to sat
Isfy, ultimately, all its debts and liabilities. 
A law declaring it incompetent in a part
nership so situated, to discharge its more 
pressing engagements by sales or assiJ!"n
ments of portions of its property and credits 
to certain creditors, to payor secure their 
demands, might, and most probably would, 
often occasion the stoppage and winding up 
of such concerns at times when the safety 
of the credi tors would demand no such 
sacrifice. 

The leading design and policy of the acts 
of 1837 and 1849 would seem to be essen
tially the same; and I have been unable to 
discover any ~ reason for supposing 
that the legislature, in declaring in the 
former, certain assignments made by such 
partnerships "when insolvent," to be void. 
intended any thing more or less than that 
which they have plainly manifested ill the 
latter, by the declaration that such assign
ment shall not be valid "if made by the 
partnership at a time when it has not 
sufficient property or effects to pay all its 
debts." 

Taking the insufficiency of its· property 
to pay its debts to be the true test of the 
insolvency of the partnership, I do not 
think that any serious doubt can be enter
tained as to the insolvency of the firm in 

this case at the date of the deed. 
695 The commissioner's "report (from the 

consideration doubtless that it was 
not excepted to) has not been made a part 
of the transcript of the record. and I have 
not thought it necessary to compile fron:;. 
the pleadings. exhibits and depositions a 
statement of the precise amount of the in
debtedness of the concern. It is sufficient 
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for the purpose in view to o1;lserve that the 
record shows the amount of the debts at the 
date of the deed to have been little, if any, 
less than the sum of forty thousand dollars. 
The sale of the property conveyed was made 
so soon after the execution of the deed, as 
when taken in connection with other cir
cumstances and proofs, to negative the con
clusion that there was any very material 
depreciation in the value of the property 
between the two events. The sale is shown 
to have been well attended and fairly con
ducted. And we have the opinions of wit· 
nesses whose capacity, business experience 
and knowledge of the value of such property, 
entitle their judgments to the greatest 
weight, that the property was well sold, 
and brought its full value. The entire pro
ceeds of the sales are shown to be some 
twenty-two thousand dollars-a little more 
than half the aggregate of all the debts. 

The deed was made at a time when the 
concern was confessedly greatly embar
rassed. It contains a sweeping conveyance 
of the whole of the partnership property. It 
is made to secllre the large debt of twelve 
thousand dollars-a debt nearly large 
enough (as the result has shown) to absorb 
the entire residue of the proceeds of the 
property, after discharging prior liens. 
Most if not all of the items of which the 
debt was composed, were then dl1e. By the 
terms of the deed a sale is to be made 
whenever there shall be a failure to pay 
any part of the debt due or to become due, 
aud McArthur & Co. shall require a sale to 
be made. It is said, it is true, that there 
was an expectation that McArthur & Co. 

would make further advances, by the 
696 aid of ·which and other means the 

firm could hope to relieve itself ulti
mately from its embarrassments, and pro
ceed successfully with its enterprise; and 
the deed recites the desire and intention of 
the grantors to provide not only for the 
payment of the existing debt, but also for 
any further advan~s or acceptances which 
!tIcArthur & Co. might make; and, on pro
'l"iding for the application of the proceeds 
in the event of a sale, directs the payment 
to McArthur & Co. of all debts due to them, 
or for which they are bound, or may be 
bound when the sale is made. 

There is, howe,-er, I think, no proof of 
any assurance or promise by McArthur & Co. 
upon which a prudent firm could have rea
sonably built the expectation of further ac
ceptances or advances by them. In this 
state of things, it is difficult to suppose that 
the parties did not contemplate as a probable 
result the events which speedily ensued the 
execution of the deed, viz: the stoppage and 
failure of the concern. I am satisfied that 
the deed was not only made at a time when 
there was an insufficiency of property 
to pay the debts of the firm, but was also 
made with the expe(.tation of a winding up 
Ilf the concern, at no remote period, with a 
deficiency of assets to pay its engagements; 
and so in contemplation of insolvency. 

The deed, as has been already stated, 
conveys all the property of the partnership; 

and it provides for the payment of the debt 
of McArthur & Co. and for the payment of 
that debt alone. From these facts, and 
what has been already established in respect 
to the character and design of the deed, the 
further conclusion follows naturally, that 
the deed ,vas made with the intent to give 
to McArthur & Co. a preference over other 
creditors; and that the judge of the Circuit 
court properly decreed the deed to be void 
as to them. That the Circuit court also 
decided correctly in declaring that the judg-

ments confessed by the firm in favor 
6rn of ·certain of their creditors subse-

quently to the execution of the deed 
of the 6th April 1850, were also void as to 
the other creditors, is, I think, equally 
clear. The twentieth section of the act, as 
we have seen, embraces in terms "every 
judgment confessed" "under the like cir
cumstances, and with the like intent;" and 
the judgments in question were not only 
confessed after the execution of the deed 
and ,vhen the firm was notoriously insol
vent, but were confessed under an agree
ment ascertaining the order in which they 
should rank in the distribution of the as
sets. 

The twenty-second section of the act de
clares that every special partner who shall 
violate any provision of the twentieth and 
twenty-first sections, or who shall concur 
in or assent to any such violation by the 
partnership, or by any individual partner, 
shall be liable as a general partner. The 
execution of the deed was suggested by 
McArthur, and he is a party to it. That he 
was at one time liable as a general partner 
is therefore obvious. 

The twenty-third section provides that 
in case of the insolvency or bankruptcy of 
the partnership, no special partner shall 
under any circumstances be allowed to claim 
as a creditor until the claims of all the 
other creditors of the firm shall be satisfied; 
and it was contended in the court below 
that inasmuch as the debt of twelve thou
sand dollars was due to a firm of which 
McArthur was a partner, such debt could 
not participate in the distribution of the 
assets of the concern of Penman, Thompson 
& Penman. The Circuit court very prop
erly held, I think, that the section did not 
intend to exclude from such participation 
debts due to concerns of which the special 
partner might be a member. A debt due 
to McArthur & Co. is not a debt due to Mc
Arthur individually. The rights of Mc
Crery, the other partner of the concern of 

McArthur & Co. stand obviously out 
698 of and beyond the reach of -the terms 

and spirit of the section. Whilst Mc
Arthur's interest as a mentberof the concern 
of McArthur & Co. in the ratable propor
tion of the assets assignable to the debt due 
that concern, might, when ascertained, be 
reached by the creditors of the concern of 
Penman, Thompson & Penman, McCrery's 
interest therein, upon every principle of 
equity, occupied the same common ground 
with debts due to any other creditors hav
ing no connection with McArthur. 
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Upon the general principles governing the 
jurisdiction of courts of equity, and upon the 
reasoning of the chancellor in Innes v. 
Lansing, 7 Paige's R. 583, I think the 
jurisdiction taken by the Circuit court in 
this case is clear. We have had no con
troversy here, and the record discloses no 
evidence of any in the court below, between 
those judgment creditors, if any, who may 
have obtained their judgments in invitum, 
and those who obtained theirs by confes
sion. There being thus no question in the 
case in respect to legal priorities, except 
such as have been shown to be void as to 
creditors, I do not perceive that there was 
any difficulty in the way of the court's 
proceeding, as it has done, to decree a rat
able distribution of the assets of the firm 
among all the creditors. 

And as the court had jurisdiction of the 
case for the purpose of protecting and dis
tributing the assets, it had, in my opinion, 
a right to go on and give complete relief, 
and, to that end, to render such personal 
decrees as the rights and liabilities of the 
parties required. And if McArthur still 
remained liable as a genersl partner, I can 
see no objection to a decree against him to 
enforce that liability. The case of Hag
gerty v. Taylor, 10 Paige's R. 261, cited by 
the counsel of the appellant, in his written 
note, does not seem to me to contlict with 
this view; as, in that case, it was held 
that the complainants had shown no right 

to any share of the assets which they 
699 were seeking to subject. ·In that 

case the complainants were seeking 
to participate in the funds of a limited part
nership which was to terminate at a 
particular period, on account of a debt con
tracted after such period with the general 
partners, who, without complying with the 
requisites of the act in respect to notice of 
a renewal or continuance of the partner
ship, had undertaken to continue the busi
ness. 

The court held that the creditors of the 
firm, previous to the period fixed for the 
expiration of the partnership, were entitled 
to a preference, and should be paid ratably 
out of the property which then belonged to 
the limited partnership, and refused to ap
point a receiver at the instance to the com
plainants. And as to any personal 
responsibility which the complainants 
had a right to assert against the defend
ants on account of transactions subsequent 
to the termination of the original partner
ship, they were remitted to their remedy at 
law. The distinction between the two cases 
is obvious. In Haggerty v. Taylor, the 
only relief to which the plaintiffs were 
entitled, if any, was one of a legal nature; 
whilst in the one before us the plaintiffs 
succeeded in establishing a right to the 
jurisdiction of the court on equitable 
grounds: And having done so the question 
for the court was whether it should go on 
and end the controversy, or put the parties 
to the expense and delay of numerous suits 
at law to fix a personal responsibility grow
ing out of the same transaction, and to be 

established by the very proofs on which 
was founded the equitable relief sought by 
the plaintiffs and given by the court. 

A doubt, however, has been suggested 
whether the judgment creditors, by pro
ceeding at law against the other partners 
alone, have not thereby lost the right 
which they at one tIme had (as has been 
shown) to hold McArthur liable as a gen
eral partner. In order to solve this doubt. 

a further reference to the provisions 
700 ·of the act is necessary. The second 

section declares that such [limited] 
partnerships may consist of one or more 
persons who shall be called the general 
partners, and who shall be jointly and 
severally bound as partners now are by 
law, and of one or more persons who shall 
contribute in actual cash payments a spe
cific sum or capital to the common stock. 
who shall be called special partners, and 
who shall not be liable for the debts of the 
partnership beyond the fund so cuntributed 
by them. By the third section the general 
partners only are authorized to transact 
business and sign for the partnership, and 
to bind the sa.me. 

In the fourteenth section it is declared 
that suits in relation to the business 
of the partnership may be brought and 
conducted by and against the general 
partners in the same manner as if there 
were no special partners; and the special 
partners shall be liable to and suable by 
the firm for debts contracted with it in the 
same manner as if they were not partners. 
The eighth section, however, it will be seen, 
after providing that no such partnership 
shall be deemed to have been formed until 
the eertificate and affidavit in respect to the 
nature of the business of the firm, &c. re
quired in previous sections, shall have been 
made and recorded, declares that if any 
false statement be made in such certificate 
or affidavit, all the persons interested in 
such partnership shall be liable for all the 
engagements thereof as· general partners. 
And we have already seen in case of a con
currence by the special partner in the vio
lation of the twentieth and twenty-first 
sections by the execution of the a88ign
ments, &c. therein prohibited, he is made 
liable as a general partner by the twenty
third section. 

Without stopping to note the many points 
in which the relation bome by the mem
bers of such an association towards their 
associates and the public varies from that 

which exists in an ordinary partner-
701 ship" it is sufficient ttfor our purpose 

to observe some of the more importallt 
differences which distinguish the two kinds 
of partnership in respect to the remedies 
given to creditors. 

In the case of an ordinary partnership. 
a creditor is required to sue all the members 
of the firm in respect to any claim against 
the concern. And if he omits anyone of 
the members, he may be met and defeated 
of his actioR by a plea in abatement. In 
the case of a limited partnership, he is ex
pressly authori~ed to proceed against the 
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general partners alone, in relation to any 
business of the partnership, in the same 
manner as if there was no special partner. 
And it is only when it is sought to make 
the latter liable personally on account of 
some violation of the statute which renders 
him liable as a general partner, that the 
creditor has any right to proceed against 
him. 

In all cases where the creditor takes a 
judgment against one or more of the mem
bers of a general partnership, omitting 
others, he loses thereby all recourse at law 
against the latter, even though they be 
dormant partners, and unknown at the 
time to the creditor. The joint contract is 
held to be merged in the jUdlfment as to 
the members against whom it IS obtained; 
and being so merged, is equally barred as to 
the others, since no joint suit can be main
ta.ined upon it. Collyer on Part. 659, and 
cases cited in notes; Ward v. Motter, 2 Rob. 
R.536. 

On the other hand, it is obvious that there 
may be cases growing out of limited part
nershi~, in which it would be absurd to hold 
that a Judgment against the genersl part
ners could be pleaded as a merger of the 
liability of the special partner. For it may 
often happen that the general partners may 
violate the provisions of the twentieth sec
tion by the execution of conveyances and 
a.ssignments therein prohibited after judg-

ments obtained against them. In a 
702 suit brought ·to make the special 

partner liable for his concurrence in 
such violation, the repugnancy to all legal 
reasoning. in allowing a previous judgment 
against the general partners to merge and 
bar the liability of the special partner, is 
too manifest to require comment. 

So again, a falsehood in the certificate of 
partnership in respect to the capital con
tributed by the special partner, may never 
come to light till after a creditor proceeding 
under the fourteenth section has obtained 
his judgment against the general partners. 

To declare that the judgment should bar a 
suit against the special partner, would not 
only be ob\"iously unjust but in conflict with 
the terms of the eighth section, declaring 
all the persons interested in the partner
ship liable in such case as general partners. 
Yet in the case of a general partnership, 
(as has been already stated,) consisting of 
ostensible and dormant partners, a judg
ment against the ostensible partners com
pletely bars all recovery"at law against the 
dormant partners, though unknown to the 
plaintiif until after his judgment was ob
tained. 

I deem it unnecessary to pursue the con
trast further, as the points of variance 
already exhibited are sufficient to show 
that the technical rules. which so often 
embarrass and sometimes defeat the creditor 
in prosecuting at law his demands against 
the members of general partnerships, es
pecially in cases where there are dorml'nt 
partners, can have little application in 
regulating the remedies given by the 

statute against the members of a limited 
partnershi p. 

In a case like the one before us. where the 
act. by the assent to which by the special 
partner, his liability as a general partner 
was incurred before the creditors had ob
tained their judgments. I do not doubt that 
the creditors might have united all of the 
partners in their several suits. The gen
eral partners were bound as such as well by 

their contracts as by their violation 
703 of the ·statute; and as the special 

partner by his concurrence in the ex
ecution of the prohibited conveyance, had 
also made himself liable as a general part
ner, no objcction could have been made to 
joint actions against all the partners. But 
it by no means follows that the creditors 
were compelled to bring such actions. In 
a suit by a creditor against the general 
partners alone on the contract, it would 
have been an anomalous plea in abatement 
by them. wherein they should have alleged 
that since the execution of the contract 
they had united in an illegal effort with 
another, who was not made a party to the 
suit, to deprive the creditor of the benefit 
of his contract by the assignment of their 
effects to pay exclusively the debt due to 
another creditor. 

It is obvious that the remedy upon the 
contract cannot be merged in the cause of 
action arising out of the wrongful act of 
the partners. And it seems to me that the 
question, whether in such case the creditor, 
by instiblting his action against the gen
eral partners alone, and upon the contract, 
had elected to waive his remedy against the 
special partner for the violation of the act, 
would turn not upon the doctrine of tech
nical merger, but upon the proofs in respect 
to his real intentions. The only case in 
which the analogy to be drawn from the 
law in respect to the remedies against gen
eral partnerships would seem to apply, 
would be when the creditor should, by the 
frame of his pleadings, show that he was 
proceeding on a cause of action arising out 
of the violation of the atablte, and for 
which all the partners were liable; and 
should yet take a judgment against the 
general partners alone. 

If, however, there be doubt as to whether 
if sued at law McArthur might not have 
pleaded the jUdgments against the general 
partners as a merger of the demand against 
him, it requires, I think, no extension of 

the principles recolZ"nized by this court 
704 in the cases of 4Sale v. Dishman'S 

ex' or, 3 Leigh 548; Galt's ex'or v. Cal
land's ex'or, 7 Leigh 594; Weaver v. Tap
scott, 9 Leigh 424, and Niday v. Harvey & 
Co., 9 Gratt. 454, to hold that such plea can
not avail in a court of equity. And the 
consideration that the creditors might pos
sibly have encountered embarrassment and 
difficulty in the pursuit of the demand at 
law, serves but to furnish an additional 
argument why the Circuit court, instead of 
exposing them to such hazards, should have 
proceeded, as it has done, to give complete 
relief. 
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Having disposed of those questions, which 
from their novelty and difficulty seemed to 
me to call for more especial notice and re
mark by the court, the length to which I 
found it necessary to extend my opinion 
ill doing so, induces me to forbear any fur
ther observation in respect to the other 
questions raised in the pleadings, than 
that, after having given to the whole 
record a careful examination, I have been 
unable to discover any error in the decrees 
of the court. 

I think the decree should be affirmed. 
The other judges concurred in the opin

ion of Daniel, J. 

Decree affirmed. 

705 ·Towner v. Lucas' Ex'or. 

January Term. 18117. Richmond. 
I. Evldenc:e- Valid Written InlltnllllODt-Paroi Bvl
d_to Vary .• -Parol evidence will notbe received 
to enaraft upon or Incol"llOrate with a valid writ
ten contract an Incldent occurrlna cotemporane
ousty therewith. and Inconslstent with Its terms. 

:I. Same--Sam_S ..... -Proof of Praud.-The fraud 
which will let In such evidence must be fraud In 
the procurement of the Instrument which aoes to 
Its validity. or some breach of confldence In uslna 
a paper delivered for one purpose and fraudu
lently pervertlnlf It to another. 

3. s.m.-.sa...-Same-Cue at Bar.-Parol evidence 
Is not admissible to prove. In behalf of one of three 
suretles In a bond. that he was Induced to sip the 
bond upon the exPress promise of the obllaee that 
he should not be required to pay auy part of It. 
and that said obllaee would give the said surety a 
written Indemnity to save him harmless. 

4. Cbancery Practlce-8J1J by .surety for Relief .... ut 
JucSamont-Cue at Bar.-A bill Is flied by the surety 
for relief &lfalnst a judlfment recovered on the 
bond. which sets out such a parol promise as the 
around of relief: As proof to sustain the case 
made by tbe bill would be Inadmissible. the bUlls 
demurrable. 
.Evldence-Valld Written Instrument-Parol Evi

dence to Vary.-In a 'oot-NJt~ to Woodward v. Foster. 
18 GratL 200. It Is said: "There 1M no principle of law 
better settled than tbe broad Ifeneral rule that 
parol evidence is not admissible to contradict. vary. 
add to. or alter tbe terms of a valid written Instru· 
ment.·· 

Then follows the lona list of cases and references 
to other /oot'1Wtt8 In support of the rule laid down 
above. 

II! addltlon to the cases there clted the principal 
case Is cited and followed In Lonlf v. Perine. 41 W. 
Va. 818. 28 S. E. Rep. SUI; Chapmau v. Perslnlfer. 87 
Va. 1i88. 13 S. E. Rep. MO. 

In tbe following cases the principal ca."e Is cited 
and tbe rule there laid down Is approved. but they 
are dlstinll'Ull<hed from the principal case on the 
ground tbat to explain written Instruments parol 
evidence wl11 be admitted: Knick v. Knick. 71i Va. 
19; Tuley v. Barton, 'ill Va. 8112; Snavely v. Pickle, 29 
GratL 80. and Mt~; McLean v. Ins. Co., 29 GratL 873. 
and Mt~; Harvey v. Sklpwltb, 16 Gratt. 415: Johnson 
v. Burns, 89 W. Va. 8Il8, 110 S. E. Rep. 687; Vance v. 
Snyder. 6 W. Va. 81. 

•• Evlclenc:e-Written Instrumentll-AdmluJon of Parol 
Evidence Dlac:ussed.-The prlnclples upon whkb 
parol evideuce to affect a written contract j,. 

admitted or excluded. Investlaated and stated by 
ALLEN,P. 

This was a bill filed in the Circuit court 
of Jefferson county, by Edward Lucas, and 
afterwards on his death revived by his ex
ecutors, against Benjamin T. Towner. The 
bill states that Towner had recovered three 
judgments against Lucas on three single 
bills executed by George Reynolds, Jacob W. 
Reynolds. Joseph McMurran, Conrad Bill
myer and himself. That these single bills 
were given for a previous debt of George and 
Jacob W. Reynolds, the principals, and that 
before they were signed it was agreed be
tween them and their three friends, Mc
Murran, Billmyer and Lucas, that all were 
to sign or none were to be bound. That 

they were prepared and signed by the 
706 Reynoldses ·and the other two sure-

ties, and before they were delivered to 
Towner they where presented to Lucas for 
his signature, who refused to sign them; 
he having in the meantime consulted with 
his friends, and having learned the extent 
of his pre\"iousliabilities for said Reynolds, 
which greatly exceeded those of the other 
parties, he changed his mind and refused 
to sign them. That nevertheleBB Towner 
got possession of the said bonds, and ap
plied to Lucas for his signature, who again 
and repeatedly refused to sign them, until 
some eight months after they had been in 
the possession of Towner, when being in 
Towner's store, he was again urged by 
Towner to sign them, he alleging that 
Conrad Billmyer was talking disrespectfully 
of Captain Reynolds, and injurng Towner's 
credit; and that he wished to stop Bill
myer's mouth, and pledged his honor that 
if Lucas would sign said bonds he should 
never be required to pay any part of the 
debt. and that he would give Lucas his 
written indemnity so as to save him harm
less. 

That Lucas being no lawyer and entirely 
ignorant of the legal consequences to the 
others of the delivery without his signature. 
and totally un apprised 1hat b, signing said 
bonds he might poBBibly Jeopardize his 
friends, but ignorantly supposing that 
Towner having gotten possession of the 
bonds with the signatures of the others. 
they were already bound, and that there
fore the addition of his name would not 
affect them, he permitted himself to be 
overcome by the importunities and repre
sentations of Towner as to his credit, and 
signed the bonds upon his promise of in· 
demnity. 

That as the said single bills fell due 
Towner instituted suit on them, and Lucas 
relying on Towner's promise put in no plea. 
and consequently Towner, obtained judg
ment against him by default. The Rey
noldses having taken the benefit of the 
bankrupt law, were exempted; and McMur· 
ran and Billmyer put in the plea of non est 
factum, and they were discharged. 
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iOi ·That after the suit was instituted 
on the first of the single bills Lucas 

applied to Towner for the indemnity he had 
promised as the condition of Lucas' signa· 
ture, who then advised Lucas to keep 
quite and wait a while. Afterwards Lucas 
called again in company with his son. and 
demanded the promised indemnity. and was 
assured by Towner that he would fulfill his 
promise, but that he would not commit him
self, and that Lucas had nothing to fear 
but his death. 

The prayer of the bill was that the court 
would compel Towner to execute and deli ver 
to Lucas a proper indemnity and release 
from the said judgments; that he and all 
others might be enjoined from proceeding 
to enforce the same; and for general relief. 

Towner demurred to the bill: And he 
stated for cause of demurrer among others. 
that the bill sets up a parol agreement in 
conflict with and in contradiction to a writ
ten agreement. The court. however. over
rllled the demurrer; and Towner then 
answered, saying that he had no knowledge 
of the alleged agreement of the parties, 
except as he had since heard from them. 
He was no party to and had no knowledge 
of any condition before the complete exe
cution and delivery of the bonds. He 
denied the statement of the bill relative to 
the alleged promises to Lucas that he should 
never be required to pay any part of the 
debt, and that the. defendant wonld give 
him a written indemnity so as to save him 
harmless. He denies that in any conversa
tion with Lucas he never admitted any such 
promise of indemnity. There were conver
sations on the SUbject. but not such as 
alleged in the bill: the substance of them 
was a denial by the defendant that he had 
ever made such promise, with a declaration 
that he would fulfill any promise that he 
had ever made. 

The plaintiff filed testimony tending to 
prove a parol promise by Towner to 

illS give to Lucas a written ·indemnity 
against these bonds; and when the 

cause came on to be heard, the court di
rected an issue to try whether Towner did 
induce Lucas to sign the bonds by promis
ing him that he should never be required to 
pay any part of the debt, and that he would 
give him a written indemnity to save him 
harmless. This issue was found in favor 
of Lucas. And the judge having certified 
that he was satisfied with the verdict, the 
court thereupon decreed that Towner should 
execute and deliver to I,ucas' executor a 
bond indemnifying and releasing the estate 
of Lucas from the judgments in the bill 
mentioned; and that Towner be perpetually 
enjoined from proceeding to enforce the 
same. From this decree Towner obtained 
an appeal to this court. 

Patton and Patton, jr., for the appellant, 
insisted: 

1st. That the demurrer to the bill should 
have been sustained. That the parol prom
i&e relied on was not such as could be set 
up against the written contract contained 

707,708,709,710 

in the bonds. That it did not come within 
any of the classes of cases in which parol 
evidence was held to be admissible to defeat 
a written contract. It did not tend to prove 
fraud in the procurement of the bonds. It 
did not add another term to the written con
tract, but went to defeat it entirely. It did 
not set up a subsequent parol agreement as 
a SUbstitute for the prior written contract. 
And it was not the case of a defendant in 
equity opposing the specific execution of a 
contract. These are the exceptions to the 
general rule excluding parol evidence, 
within none of which this case falls. They 
referred to Stevens v. Cooper, 1 John. Ch. 
R. 425; Clarkson v. Hanway, 2 P. Wm. 
R. 203; Crawford v. Jarrett, 2 Leigh 630; 2 
Stark. Evi. 761; Philips' Evi. 56, 481, 762, 
785; Hoare v. Graham. 3 Camp. R.59; 
Hogg v. Snaith. 1 Taunt. R. 347; Hare v. 

Shearwood, 1 Ves. Jr. R. 241; Moseley 
709 v. Hanford. 21 ·Eng. C. L. R. 156; 

Rogers v. Payne, 2 Wils. R. 376; 
Blake's Case. 6 Coke's R. 43; Watson v. 
Hurt, 6 Gratt. 633; Heagy v. Umberger, 10 
Serg. & R,.awle 339. 

2d. That it was error to direct the issue. 
That all the evidence was by the plaintiff 
and referred to a parol contract, which could 
not be set up in the case; and was not suffi
cient in itself to outweigh the answer, 
which was responsive to the bill, and ex
plicitly denied the promise therein stated. 
They referred to Wise v. Lamb, 9 Gratt. 
294; Smith v. Betty, 11 Gratt. 752. 

Steger, Mason and A. Hunter, for the 
appellee, insisted: 

1st. That this was not a case in which it 
was proposed to add to or vary the terms of 
the written contract. but to set up the whole 
agreement. They admitted the general rule 
excluding parol evidence offered to add to 
or vary a written agreement; but they said 
there were numerous exceptions to that rule 
as well established as the rule itself. One. 
is where part only of the agreement had 
been reduced to writing. 1 Greenl. Evi. I 
284, a; Jeffery v. Walton, 1 Stark. R. 267, 
2 Eng. C. L. R. 385; Brent v. Richards. 2 
Gratt. 5.39. Another exception is where 
there is a new additional parol agree
ment. 1 Greenl Evi. I 303, 304. An
other exception is ,,,,here thJ written 
agreement is void by reason of fraud, 
&c. 1 Greenl. Evi. t 284, 296; 1 Story's 
Equ. Jur. I 153, 154, 155, and note 1 
to I 154; Clark v. Grant, 14 Ves. R. 
519; Hill v. Ely, 5 Sergo & Rawle 363; 
Miller V. Henderson, 10 Id. 290; the last 
cases being precisely like the present; 
Lyon V. Huntingdon Bank, 14 Id. 283; 
Pember v. Mathers, 1 Bro. C. C. 52. They 
also referred to the classes of cases in which 
parol evidence is admissible to convert an 
absolute deed into a mortgage; to cases of 
,"'hich King v. Smith, 2 Leigh 157, is one, 

in which a party is permitted to prove 
710 that he signed a bond as surety *011 

condition that another should also 
sign it; and to cases in relatioll to the ex
change of bonds. 

2i3 
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2<1. That it was proper to direct an issue 
in the case. They endeavored to show that 
this case did not come within the influence 
of the principle of the cases of Wise v. 
Lamb, 9 Gratt. 294; and Smith v. Betty, 11 
Gra,tt. 752; and they insisted that by a ref
erence to the pleadings and proof it was 
shown that the issue was properly directed. 

ALLEN, P. It was said by the court in 
the Countess of Rutland's 'Case, 5 Coke's 
R. 25, ··that it would be inconvenient that 
matters in writing, made by advice and on 
consideration, and which finally import the 
certain truth and agreement of the parties, 
should be controlled by an averment of 
parties, to be proved by the uncertain tes
timony of slippery memory." In Stevens 
v. Cooper, 1 John. Ch. R. 425, Chancellor 
Kent remarks, "that there is no rule of 
evidence better settled than that which 
declares that parol evidence is inadmissible 
to contradict or substantially vary the legal 
import of a written agreement. Such tes
timony is not only contrary to the statute 
of frauds, but to the maxims of the common 

.law; and the rules of evidence on this as 
on most other points, are the same in courts 
of law and of equity." See Fell v. Cham
berlain, 2 Dick. R. 484; Woollam v. Hearn, 
7 Ves. R. 211; Jordan v. Sawkins, 3 Bro. 
C. C. 388. In Crawford v. Jarrett, 2 Leigh 
630, Green, J., states the rule in these words: 
"Parol evidence cannot be admitted (unless 
in case of fraud or mistake) to vary, con
tradict, add to or explain the terms of a 
written agreement, by proving that the 
agreement of the parties was different from 
what it appears by the writing to have 
been." In Watson v. Hurt, 6 Gratt. 633, 
644, Judge Baldwin announces the rule in 
the following terms: "It is -perfectly well 

settled that the terms of a written 
711 contract *cannot be varied by parol 

evidence of what occurred between the 
parties previously thereto or cotempora
'J'leously therewith." In 1 Greenl. Evi. t 275, 
the author observes that the rule as now 
briefly expressed is, "that parol cotem
poraneous evidence is inadmissible to con
tradict or vary the terms of a valid written 
instrument." The rule thus announced as 
a rule of the common law at so early a day 
has been uniformly adhered to by the courts 
both of England and' this country ever 
since; but in the application of it to differ
ent instruments, difficulties have arisen. 
Courts, while laying down the rule as unques
tioned and unquestionable, and professing to 
recognize its wisdom and binding author
ity, have drawn distinctions to take partic
ular cases of apparent hardship from 
'without its operation, which at first view 
would seem to violate the rule itself. An 
examination of the cases, however, I think, 
will show that no case has been decided in 
which such oral evidence ha!\ been received 
to engraft upon, or incorporate with, the 
contract an incident occurring cotempo
raneously therewith, and inconsistent with 
its terms. 

Thus, in Crawford v. Jarrett, 2 Leigh:630, 

it was held that in cases of equivocal written 
instruments, the circumstances under which 
they were made may be let in to explain 
their meaning; and in that case parol evi
dence of the time and manner of the execu
tion and delivery of the written promise 
was admitted to show, that a party who had 
signed but whose name was not in the body 
of the instrument, was jointly bound with 
those named. There no new words were 
added to the instrument. The proof was 
consistent with the terms of the instrument. 
and the only effect of the oral evidence was 
to enable the court to read the writing by 
the light of surrounding circumstances, that 
it might ascertain the meaning of the 
parties. 

So in Wigglesworth v. Dallison, 
712 Doug. R. 201, it *was decided tha t a 

custom that a tenant, ..,.hether by 
parol or deed, shall have the way going crop 
at the end of the term, is good if not re
pugnant t.o the terms of the lease; Lord 
Mansfield observing that the custom did not 
alter or contradict tl1e lease, but only added 
something to it. Perhaps a more satisfac
tory reason for not applying the rule to 
such a contract is given by Park, B., ill 
Hutton v. Warren, 1 Mees. & Welsb. 466, 
that such evidence is left in upon the prin
ciple of presumption that the parties did 
not mean to express in writing the whole 
of the contract by which they intended to 
be bound, but to contract with reference to 
the known usage. He doubted the wisdom 
of the relaxation of the common law rule, 
but as between landlord and tenant it had 
been too long settled by authority to change 
the practice. 

So with reference to commercial transac
tions, proof of usage is adnlitted either to 
interpret the meaning of the language of 
the contract, or to ascertain its extent, in 
the absence of express stipulations, or 
where the language is obscure. As where 
a promissory note is payable with grace. 
evidence of the established and known 
usage of the bank where it is payable, is 
admissible to show on what day the grace 
expired. Renner v. Bank of Columbia, 9 
Wheat. R. 581. Oral evidence is also ad
mitted to prove that a person who signed 
as principal was in reality an agent, when 
offered for the purpose of charging the 
principal with the contract: Upon the 
ground we are told in 2 Smith's Leading 
Cases 307, of assimilating this case of a 
dormant principal, to that of a dormant 
partner. The latter is liable on the ground 
of agency, and if they trade under the name 
of A. that name when used in a contract 
relating to such trade, comprehends botb. 
And if one may contract jointly with an
other in the name of that other, he may 

contract individually in the same way; 
713 and parol evidence is admissible *to 

show the agent so contracted for him. 
It is not to contradict or change the terms 
of the written contract, but to show the 
import of the signature. 

So where oral evidence is admitted to show 
in an action on a promissory note acknowl-
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edged to be for value received, a want of true reason for the relaxation of the 
consideration for the promise, or that the rule in this instance. To let in oral evi
instrument was void by reason of fraud or dence to prove that the parties intended a 
illegality, these may be proved as distipct deed to be a mortgage which purports on 
independent facts collateral to the con- its face to be absolute, is to establish a 
tract. but not tending to vary or contradict different agreement by parol testimony, in 
the terms of it. Nor. as it seems, does the the violation of which the fraud consists. 
rule apply where the contract was recipro- Unless this case be an exception to the 
cal. and the part applicable to one party general rule, I can find no case which deter
only has been reduced to writing. Of this mines that oral cotemporaneous evidence is 
class was the case of Brent v. Richards. 2 admissible to contradict the terms of a 
Gratt. 539. That was a parol contract for written agreement, or substantially vary 
the sale of a slave at a reduced price, with the legal import thereof. provided the in
a condition if the purchaser desired to sell, strument was a valid instrument, and the 
the seller should have him at the price he party designed to execute it in its existing 
received. The vendor executed a bill of form. The fraud which wi1llet in 
sale which was silent as to the condition to 716 such proof, *must be fraud in the pro
repurchase. The purchaser afterwards sold curement of the instrument, which 
to a stranger at a higher price. In a suit goes to its validity. or some breach of con
by the seller against the purchaser this fidence in using a paper delivered for one 
court held. that the deed was not an estop- purpose and fraudulently perverting it to 
pel in evidence of any matter not incoq- another. In such cases the oral evidence 
,istent with and contradictory of it. That teuds to prove independent facts, which if 
the deed was merely the execution of the established avoid the effect of the written 
contract on the part of the vendor, and put agreement by facts dehors the instrument, 
the property in the condition in which the but do not tend to contradict or vary it. 
contract sued on began to operate. It is reasoning in a circle, to argue that 

So oral evidence of a subsequent contract fraud is made out, when it is shown by oral 
varying the terms of a previous contract on testimony that the obligee cotemporane
a new consideration, or of a discharge ously with the execution of a bond, promised 
thereof, does not contradict or change the not to enforce it. Such a principle would 
terms of the contract, but estabUshes inde- nullify the rule: for conceding that such 
pendent facts, to avoid the effect of it. an agreement is proved, or any other con-

And 80 in the cases relied on where a tradicting the written instrument, the party 
court of equity is called upon to exercise its seekinf:' to enforce the written agreement 
peculiar jurisdiction, by decreeing a specific accordmg to its terms, would always be 
performance, the party to be charged is guilty of fraud. The true question is, Was 
permitted to show by oral testimony, that there any such agreement? And this can 

under the circumstances thp. plaintiff only be established by legitimate testi-
714 is not entitled to -have the agreement mony. For reasons founded in wisdom and 

enforced. Woollam v. Hearn, 7 Yes. to prevent frauds and perjuries, the rule of 
R. 211; Clark v. Grant, 14 Yes. R. 519; the common law excludes such oral testi
Ramsbottom v. Goaden, 1 Ves. & Beame 165. mony of the alleged agreement; and as it 
And this because parol evidence may be cannot be proved by legal evidence, the 
received to rebut an equity, and specific per- agreement itself in legal contemplation, 
formance is not decreed ex debito justitiz, cannot be regarded as existinlr in fact. 
but rests in discretion. Neither a court of law or of equity can act 

And so with respect to such evidence to upon the hypothesis of fraud where there is 
prove an attempt to convert into an abso- no legal proof of it. Thusalthough f~r the 
lute sale that which was intended as a reasons given, parol evidence that a person 
security for a loan; it is the fraudulent at- who signed as principal was in truth an 
tempt of the grantee, and perhaps on the agent, is admissible when offered for the 
ground of a resulting trust in favor of the I purpose of charging the principal with the 

grantor. that such evidence is re- contract; such evidence can never be re-
715 ceived.* The latter is probably *the ceived for the purpose of exonerating an 

·SOU &rtMJud(ft.-In Ruasell v. Southard'" als.,lll plete they may appear to be." Be refers to Conway 
BOil". U. S. R. I •• the queatiou was. Whether the v. Alexander,7 Cranch _ Then he says. "And lu 
deed WaR a mortlralre or conditional sale' Nixon v. Rose, 1 How. U. S. R. Ill&, It Is stated, the 

Cmrns. ;I .. dellvered the optnlon of the court. "It charlre awalnst NilI:on la. substantially. a fraudulent 
I" Insisted on behalf of the defendauts, that this attempt to couvert that tnto an absolute sale Which 
question la to be determined by Inspection of the was ortlrtually meant to be a security for a loan. It 
WTttteupapersalone,oralevidencenotbelnlradmls- ts In this view of the case that the evidence 18 
sible to contradict. vary or add to their contents. admitted to ascertain the truth of the transaction, 
Bllt we have no doubt extraneous evidence Is admls- thoulrh the deed be absolute on Its face." 
81ble to Inform the court of every material fact "These vlewa are supported by mauy authorities ... 
klloWll to the partlea when the deed and memoran· And he cites a number. 
dum were executed. This Is clear both upon prlncl- After atatlnlr that If the courts of Kentucky had 
pie and authority. To Insist on what was really a decided differently. the Supreme court would not 
mortlralre. as a sale. Is lu equity a fraud, which be coutrolled by them, he proceeds: "But we do 
cannot be successfullY practiced under the shelter not percetve that the rule held In Kentucky dlff"rs 
of any written papers. however precise and com· . from that above laid down. That rule, a~ lltated In 

V R, 13 Gratt-:S 275 
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agent who has entered into a written con
tract in which he appe .. rs as principal; 
for such evidence would alter the written 
contract. Higgins v. Senior, 8 Mees. & 
Welsb. 834; Hunt v. Adams, 7 Mass. R. 
518; Stackpole v. Arnold, 11 Mass. R. Zl. 

Numerous examples of the cases in 
717 which ·such evidence bas been re-

jected may be found referred to 
in 1 Greenl. Evi. i 281. Amongst the 
cases cited are some deciding, that where 
the instrument purported to be an absolute 
engagement to pay at a specified day, parol 
evidence of an oral agreement at the same 
time, that the payment should be prolonged, 
or depend upon a contingency, or be made 
out of a particular fund, is inadmissible. 
'.rhe case of Watson v. Hurt, 6 Gratt. 633, 
is a striking. instance of the application 
of the rule. There a promissory note to the 
plaintiff, payable on demand, was endorsed 
by a stranger which entitled the plaintiff 
to fill up the blank endorsement with a 
guarantee by the defendant for the payment 
of the money according to the terms of the 
note. As the note was payable on demand, 
an action on it was barred by the statute of 
limitations. But the making of the note 
and the endorsement were cotemporaneous 
acts, part of the same transaction, and this 
court decided that it was inadmissible to 
show by oral testimony a parol agreement 
at the time of the. execution of the note by 
the principal and endorsement by the guar
antor, that the note instead of being pay
able on demand and absolutely, was payable 
only conditionally upon the happening 
of a future event. That such evidence 
would have been inadmissible as against 
the maker and much more so as against the 
guarantor. And the consequence was the 
defeat of the action by the statute of limi
tations in contravention and fraud of the 
cotemporaneous parol agreement, provided 
there could have been any legal proof of 
the existence of such agreement. 

Thomas V. McCormack. II Dana lOll, is that oral evi
dence Is not admissible in opposition to the lewal 
import of the deed and the positive denial in the 
answer. unle88 a foundation for such evidence had 
been flrst laid by an allewation and some proof of 
fraUd or mistake in the execution of the convey
auce. or some vice in the conSideration. 

"But (the judwe continues) the enquiry st111 re
mains what amounts to an allewation of fraUd or 
some vice in the consideration: and it Is the doc
trine of this court. that when a loan on security was 
intended. and tl1e defendant sets up the loan as the 
paymeut of purchase money, and a conveyance as a 
Male. both fraud and vice In the conSideration are 
sulllclentlyaverred and proved to require a court 
of equity to hold the transaction to be a mort-
1ira.tre4 n 

The opinion of the court In the case referred to 
from Kentucky, of Thomas v. McCormack, Is free 
from doubt as to what was meant by the phrase "of 
the allewatlon and proof of fraUd or mistake In the 
execution of the conveyance or vice In the consider
atlon." In a subsequent parawraph. the chief jus
tice says. "In this case there Is neither allewatlon 
nor proof of either fraUd or mistake in the execu-

Cases have been cited from 5th and 14th 
Sergeant and Rawle's Reports, establishing 
a different prinCiple, as it has been argued, 
aad they have been much relied upon. An 
examina:tion of the cases satisfies me that 
the court did not intend to come in conflict 

with the general rule, which was ex-
718 pressly recognized, but supposed ·the 

facts of the cases withdrew them from 
its operation. In the case of Hill v. Ely, 5 
Sergo & Rawle 363, notes were delivered to 
the plaintiff by the defendant in paymt:nt 
of goods purchased at the time of giving 
the notes; the notes were endorsed by the 
defendant, who being sued as endorser was 
permitted to prove by oral testimony, that 
at the time·of the endorsements it was ex
pressly agreed that the defendant was not 
to be held responsible as endorser for the 
payment of the notes, but that the endorse
ment was made for the purPose of enabling 
the plaintiff to collect the money from the 
maker. The court held that the endorsee 
stood not as an endorsee with a full endorse
ment, but with a blank endorsement, which 
he had no authority to fill up with a full en
dorsement so as to render the endorser liable 
for payment; that the endorsement being 
made merely to enable the plaintiff to collect 
the notes, he received them in trust fO.r this 
purpose alone; and the oase was held to 
fall within the principle of cases deciding 
that notes delivered to an agent to be dis
counted for the use of the principal, dis
counted for his own use to persons having 
knowledge, shOUld be delivered up. and 
other cases deciding, as between parties to 
negotiable paper, that no consideration or 
fraud may be shown. Of this case it may 
be remarked that the mere endorsement did 
not pass title; it was the contract of which 
the endorsement was the evidence. And 
the contract being conditional, made with 
one intent, it was a fraudulent perversion 
of it to use it for another purpo~. The 
evidence did not contradict but was let in 

don of the deed, nor Is there any sunestion of an 
mewalor immoral consideration. On the contrary, 
there can be no doubt the wrantor intended tbe 
deed to be absolute on Its face when he sllrDed It: 
and that the wrantee wa.a-uUty of no fraUd In pro
curinw such a deed: and that the consideration for 
It was valuable and lewaL" Thus showinw the fraud 
referred to, was fraUd in the procurement or execu
tion of the deed. or the consideration was vicious 
because immoral or Illewal: and therefore sucb 
proof was not In opposition to the lell"al Import of 
the deed, but on the contrary was proof of a matter 
collateral to It and Impairlnw its validity as a deed. 
In Floyd v, Harrison, I Rob. R. 181, 1'75, the questlLln 
was alluded to by JUDOB BALDWDf, who remarked 
in substance, that such extrinsic evidence may be 
received when it may be fairly referred to fraUd. 
accident or mistake. But he does not say distinctly 
whether the fraUd should relate to the execution of 
the deed: or whether it could be establlshf'd by 
evidence of a cotemporaneous oral awreemeut 
varying the import of a valid instrument Which the 
party knew to be an absolute deed when be executed 
it. The illustrations which he !rives relate chiefly 
to the execution of the Instrument. 
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to show what were the terms of the con
tract, and when filled up actually or by sup
position, it was a qualified endorsement. 

In the case of Heagy v. Umberger, 10 
Serg. Ii: Rawle 389, the opinion was deliv
ered by the same learned judge who delh-
ered the opinion of the court in Hill v. Ely. 

It was an action against the assignor 
719 for the Itinsolvency of the maker. 

The assignment showed no guarantee 
of solvency, but the contrary was expressed. 
Duncan, judge, observed that the courts 
had gone far enough in admitting parol 
evidence where the contract was in writ
ing; that where there was no fraud alleged. 
or mistake, or omission by the scrivener, and 
the writing expressly excluded all guarantee 
of the solvency of the maker, to admit parol 
evidence to contradict it, would be contrary 
to every rule of law, and would render all 
writings worse than useless; that what
ever is reduced to writing, that is to be 
considered as the evidence of the agree
ment, and every thing resting in parol 
becomes thereby extinguished. 

In the case of Lyon v. Huntingdon Bank, 
14 Serg. Ii: Rawle 283, the bank agreed to 
loan upon the credit solely of certain bonds, 
but in compliance with the rules of the 
bank required a note with an endorser for 
form sake to be put in, and assured the 
party that the note was a mere matter of 
form without responsibility on the signers. 
Tilghman, Ch. J., said that where there is 
an agreement in writing, parol evidence 
of the same agreement is inadmissible, but 
the evidence offered did not fall wi thin the 
rule. It was not pretended that any thing 
was wrong in the note or that any altera
tion whatever should be made in it. In 
point of fact it was never executed and 
made as an effective operative security, to 
bind the parties. It was a matter of form 
required by the officers to show a com
pliance on their part with the rules of the 
bank, and it was a fraud to attempt to set 
it up as a valid security. It was evidence 
of independent facts to avoid the effect 
of wbat purported to be a valid security, 
but not to contradict or vary the terms of 
it. How far the distinction taken was well 

foun~ed might be a question; the case 
720 was decided *because the court con

sidered it did not come within the 
influence of the general rule. 

Witb this view of some of the authorities 
in regard to the application of the rule of 
evideuce, it remains to enquire whether by 
the case as made by the bill the appel1ee 
seeks relief by oral evidence of an agree
ment additional to. but consistent with, the 
terms of the written agreement, or by 
proof of fraud in the procurement thereof, 
or of a breacb of confidence in perverting 
what was delivered conditional1y or diverso 
intuitu, and using it as a valid instrument; 
or by proof of any mistake or omission and 
a fraudulent attempt to take advantage 
thereof. 

The bill alleges the recovery of a judg
ment by the appel1ant against the appel
lee's testator Edward Lucas, in the Circuit 

court of Jefferson county on three single 
bills executed by George Reynolds, Jacob 
W. Reynolds, J. McMurran, C. Billmyer 
and the said Lucas. That these papers 
were gi ven for a previous debt due by the 
two Reynoldses the principals, and that 
before they were signed, it was understood 
and agreed between the two principals and 
their three friends McMurran, Billmyer and 
Lucas, that all were to sign or none would 
be bound. That subsequently the said notea 
were prepared by J. W. Reynolds, and aftet 
they were signed by G. Reynolds, J. W. Rey· 
nolds, McMurran and Billmyer, and before 
their delivery to the appellant, they were 
presented to the appellee's testator, who 
refused to sign them, in consequence of 
consultation with his friends, and learning 
the extent of his previous liabilities for 
said Reynolds greatly exceeding those of the 
other parties. That nevertheless the ap
pellant contrived to get possession of the 
bonds, without the signature of the appel
lee's teshtor, and applied himself to the ap
pellee's testator for his signature, who again 

and repeatedly refused to sign the 
721 bond until ·some eight months after 

they had been in possession of the ap
pellant, when being in the appellant's store, 
the latter again urged him to affix his sig
nature, alleging that Billmyer wu talking 
disrespectfully of Captain Reynolds, and 
injuring the appe11ant's credit; that he 
wished to stop Bi11myer's mouth, and 
pledged his honor that if the appellee's testa
tor would sign the bonds, he should never be 
required to pay any part of the debt, and 
that he would give the appellee's testator 
his written indemnity so as to save him 
harmless. That not being a lawyer and 
entirely ignorant of the legal consequences 
to others of the delivery without his sig
nature, un apprized that by signing the 
bonds he might possibly jeopardize his 
friends, but ignorantly supposing that the 
appellant having got poau.ession of the 
bonds with the signature of the others, 
they were already bound, and that there
fore the addition of his name would not 
affect them, he permitted himself to be 
overcome by the importunities and repre
sentations of the appellant as to his credit, 
!lnd signed the said bonds upon his said 
promise of indemnity. 

The bill further avers that as the bonds 
become due the appellant put them in suit, 
and that still relying on the appellant'. 
promise, no plea was put in by the appel
lee's testator, and judgment went against 
him by default. That the principals were 
bankrupt, and that the other defendants 
McMurran and Billmyer put in pleas of non 
est factum, and were discharged. 

It is further averred in the bill that alter 
the suit was brought upon the first bond, 
the appellee's testator applied to the 
appellant for the indemnity he had prom
ised as the condition of his signing, and 
the appellant advised him to keep quiet and 
wait a while; that afterwards he called 
again in company with his son, and de
manded the promised indemnity, and W1l8 

277 



13 GRATT. VIRGINIA REPORTS, ANNOTATED. 722, 723, 724 

assured by the appellant that he would 
fulfill his promise, but that he would 

not commit himself, and that 
722 ·the appellee's testator had nothing 

to fear but his death. The bill con
cludes with a prayer to require the appel
lant to comply with his promise to execute 
and deli ver a proper indemni ty and release 
from the said judgments, for an injunc
tion, and for general relief. 

To this bill the appellant demurred. The 
rule of evidence which excludes parol evi
dence tending to vary or contradict the 
terms of a written agreement is the same in 
equity as at common law. And the ques
tion is presented whether parol evidence 
tending to prove the oral contract set up in 
the bill would not vary or contradict the 
bonds executed by the obligor. No fraud 
is alleged in the procurement of the bonds; 
it is· not averred that the appellant was 
apprised of the alleged understanding and 
agreement that all were to sign or none; 
the consideration of the bonds was a pre
violls debt, and it is not pretended that they 
were not executed and delivered as ",alid 
aecuri ties. 

What does the bond import? That the 
obligor binds himself to pay the money at 
a certain day; and the law, with reference 
to which the parties contracted, declares 
that he may be compelled to pay. If the 
bond or writing contained on its face and 
as part of the instrument a clause providing 
that payment should never be demanded or 
enforced, such stipulation would go to the 
whole obligation, and it would possess no 
validity. Without a provision ofthat kind, 
it is an obligation to pay which the obligee 
could enforce; with such a stipulation it is 
utterly worthless. The writing is but evi
dence of the agreement, and if it can be 
established and set up by oral evidence, the 
agreement when once proved must have 
the same effect. It shows that that 
which from the face of the instrument 
would appear to have been intended as a 
valid security, was by an agreement co-

temporaneous with its execution, de-
72.3 signed to be of no ·validity as an 

obligation. The promise alleged is, 
that he should never be required to pay any 
part of the debt, and that he would give his 
written indemnity so as to save him harm
less, and that he signed upon his said 
promise of indemnity. Treating it as 
eqltivalent to a promise not to sue, or a 
promise to save him harmless, it could, if 
10 writing under seal. have been relied on 
as a release or defeasance, and would in 
effect have discharged the obligor from the 
obligation of his bond. The case as made 
by the bill cannot be brought within the 
principle of any of the cases withdrawn 
from the operation of the rule of evidence 
under consideration, unless it be that class 
where the original contract was verbal and 
entire, and part only of it was reduced to 
writing. But in this case there was no such 
verbal contract with the appellee's testator; 
his contract as set forth, was to be mani
fested by his signature to the bond. No 

consideration passed to him, no contract 
bound him, upon which an action could 
have been maintained until he executed the 
bond. His liability and the extent of it 
rests upon the bond alone. The case tbere
fore wants an essential constituent of the 
cases under this head, relied upon in argu
ment. The hirer of a slave agrees to pay 
a certain price, and to employ him in a 
certain manner. The contract is oral and 
complete without writing, and an action 
could be maintained for a breach. The exe
cution of a note for the price would not 
extinguish so much of the contract as re
lated to the mode of employment. In this 
class of cases too, the oral evidence does 
not vary, contradict or in any way affect 
the written instrument; it consists witb it; 
and by admitting the evidence of the addi
tional matter, full effect is 'given to the 
entire parol contract. The case of Brent v. 
Richards, 2 Gratt, sa9, was decided on a 
principle somewhat analogous. But the 

case as made by the bill in this case, 
724 fails in both respects. There ·was 

no such entire original parol agree
ment upon which an action could have been 
maintained if no bond had been executed; 
and the proof, instead of consisting wi th 
the writing. leaving it to operate fully ac
cording to it. terms, abrogates and utterly 
avoids it. . 

The case cannot be brought under an)
head of fraud, except by proof of the co
temporaneous agreement inconsistent with 
the written instrument; and, for the rea
sons already given, no proof of that kind 
can legitimately be received. No such 
agreement in legal contemplation exists, 
and no fraud can be imputed to the obligee 
for insisting on the terms of his bond. If 
it be averred, that although a note is on its 
face payable on demand and uncondition
ally, there was a cotemporaneous oral agree
ment, that the time for payment should be 
postponed, or required only upon the hap
pening of a certain contingencl' parol 
evidence of such an agreement is Inadmis
sible. Mosely v. Hanford, 21 Eng. C. L. 
R. 156; Free v. Hawkins, 8 Taunt. R. 92; 
Hanson's trustees v. Stetson, 5 Pick. R. 
506; Spring v. Lovett, 11 Pick. R. 417; 
Watson v. Hurt, 6 Gratt. 633. Yet it might 
be argued with the same force, that this 
oral agreement may have induced the party 
to sign the note, and that it is a gross 
fraud to attempt to enforce it according to 
its terms. And so it would be if the exist
ence of the agreement could be judicially 
established. But there being no legal proof 
of it. there is nothing of which fraud can 
be affirmed. The rule is founded in wis
dom, and a different principle would weaken 
confidence in all securities for debts. Mat
ters in writing, instead of finally import
ing the certain truth and agreement of 
parties, would be a snare and delusion. 
The party relying on an instrument in wri t
ing as the final result in which all previous 
negotiations have centered, would be met 
and "controlled by an averment to be
proved by the uncertain testimony of 
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slippery memory." The principle of 
725 the decision *in Waston v. Hurt, and 

. tbe other cases referred to, would seem 
to be decisive against the pretensions of the 
testator of the appellee. As no evidence of 
the cotemporaneous agreement set out 
would have been legitimate, the bill, which 
jlt a bill for relief in equity, stating a case 
of which there can be no legal proof, shows 
no ground for relief, and tbe demurrer 
should have been sustained. If we look 
beyond the bill to the pleadings and proof. 
the answer expressly denies the alleged 
promise relied on, and there was nothing 
but oral evidence tending to establish it. 
Instead of directing an issue, the case 
Mould have been dismissed at the hearing. 
The application of the rule of evidence 
referred to removes from under the case of 
the appellee the ground on which it rests; 
being incurably defective, no amendment 
could help him. 

I tbink the decree should be reversed, and 
a decree entered dismissing the bill. 

The other judges concurred in the opinion 
of Allen, P. 

Decree reversed. 

ttLee v. Hodges. 

January Term. 18&7. Rlchmoud. 
I. Sed..:tloa-Actioa lIy Fatber-Relatloa 01 Muter 

..... ServUlt..-The action by a father for the se
duction of his daullhter Is founded on the rela
tion of master and servant, and not that of 
pareut and Child. 

2. s...-Sallle-s.--Decllll'lltioa Muat AIIep.-In 
such action the declaration must aUe-lle the 
relation of master and servant. or It will be 
fatallY defective on demurrer. 

J. 5aIe-Same-.5 __ Need Not Prove Lou 01 Serv
lces-Statute.-The only chanlre made by the act. 
Code. ch. 148. I I. p. •• In relation to the action of 
seduction. Is to dispense with proof of the loss of 
service: The act does not Irlve the action In any 
case where It did not lie at common law. t 

4. s..e-Same-Wbell Will Not LIe-Cue at Bar.
Where a danlrhter over the &Ire of twenty-one 
Jears, who lives away from her father's house. 
onde-r a contract for her services made by her· 
!!elf after she came of &Ire. for ber own benefit. Is 
&educed. the action by the father will not lie 
either at common law or under the statute. 

This was an action on the case in the 
Circuit court of Franklin county by Elijah 
Hodges against Charles C. Lee, for the 
seduction of the plaintiff's daughter. The 
declaration contained two counts, the first 
of which charged die seduction of the 
plaintiff's daughter, Julia F. Hodges, by 

-t;pon the question of "Seduction ... see looe'root, to 
Clem v. Holmes. BS Gratt. 722. where there Is a col
lection of all of the cases that clte the principal 
cue. See also, l(JOt·flO" to White v. Campbell. 13 
GratL ~13. 

tcode. ch. 148. S I. p. 1i88. "An action for seduction 
may be maintained without any allelratlon or proof 
of the lolls of the service of the female. " 

the defendant. by which the plaintiff was 
deprived of his domestic peace and happi
ness, and his comfort in the society of his 
daughter; and that he had been obliged to 
pay a large sum of money about the nurs
ing of her; but did not charge the loss of 
her services. The second count was in the 
usual form. 

The defendant appeared and demurred to 
each count of the declaration, and 

~leaded "not guilty." and the 
7'1:1 plaintiff joined in the demurrer, and 

took issue on the plea. There does 
not appear to have been any judgment upon 
the demurrer; but the cause came on to be 
tried upon the issue joined on the plea. 

On the trial after the evidence had been 
introduced which is stated in the opinion of 
Judge Daniel, the defendant moved the court 
to instruct the jury, that if they believed 
from the testimony in the cause that the 
said Julia F. Hodges was, atthe time ofthe 
said alleged seduction, more than twenty
one years of age; that she was then resid
ing with the defendant, and not with the 
plaintiff, under a contract made with the 
defendant by ber to render him service in 
bis own house for twelve montbs, for a 
consideration a«ned by the plaintiff to be 
paid to said Julia F. Hodges, for ber own 
use; and that such contract was made after 
the said Julia F. Hodges had attained the 
age of twenty-one years, they must find for 
the defendant. But tbe court refused to 
give the instruction; and the defendant 
excepted. 

The jury found a verdict for the plaintiff 
for four thousand five hundred dollars; 
which the defendant moved the court to 
set aside on the ground that the damages 
were excessive; but the plaintiff having 
in open court released fifteen hundred dol
lars, parcel of the said damages, tbe court 
overruled the motion, and rendered a judg
ment for three thousand dollars. The de
fendant thereupon applied to this court for 
a supersedeas, whicb was allowed. 

The case was argued orally by Patton, 
and in writing by Wootton, for the appel
lant. There was no counsel for the appel
lee. 

DANIEL, J. The action by which a 
father recovers for the seduction of his 
daughter is founded not on the relation of 

parent and child, but on the relation 
728 {lactual or constructive of master and 

servant. The loss of service which 
he has sustained or is supposed to have 
sustained in consequence of the debauch
ment of his servant, is the ground on which 
his legal right to damages rests at the com
mon law; though when this prerequisite to 
the maintenance of the suit is established, 
the damages which he is allowed to reco'\"er 
are not measured by the value of the serv
ices which have been lost or are supposed 
to have been lost to him, but find their 
standard rather in the magnitude of the 
wrong which has been done to his feelings 
as a father. 

Where the daughter is a minor at the 
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time of the seduction, the rules which have 
been adopted by the courts in this country 
in respect to the nature of the facts and 
circumstances necessary to prove the rela
tion of master and servant and loss of serv
ice to the father, vary in some important 
particulars from those which have hitherto 
prevailed in England. Where, however, 
the daughter is above the age of twenty-one 
years, there is no difference between the 
English and American cases as to the 
necessity of the father's showing generally, 
in order to maintain his suit, that the 
daughter was livin,8' with him or was in 
his service at the time of the seduction; 
though any acts of service, however slight, 
have been held sufficient. Nickles v. Stry
ker, 10 Johns. R. 115; 2 Rob. Pr. 559 (new 
ed.); Postlethwaite v. Burke, 3 Burr. R. 
1878; Bennett v. Allcott, 2 T. R. 166. An 
exception to this rule was however allowed 
in the case of Speight v. Oliviera, 3 Eng. 
C. L. R. 445, where the defendant, under the 
false pretense of hiring the plaintiff's 
daughter as a servant, induced her to leave 
her father's house where she was rendering 
service in domestic matters, and afterwards 
seduced her whilst she was remaining in 
his the defendant's house. In that case, 

though the daughter was twenty-three 
729 years of age, the father *was allowed 

to recover upon the ground that the 
absence of the daughter from her father's 
house and the interruption in her serv
ices were occasioned by the fraud and con
trivance of the seducer. 

In the case before us it appears from the 
evidence, as set out in the bill of excep
tions, that the daughter of the defendant in 
error, at the time of the alleged seduction, 
was between twenty-three and twenty-four 
years old; that her general home was at the 
house of her father, but that she sometimes 
took service in the houses of families in the 
neighborhood, returning, at the end of the 
terms of such service, to her father's house; 
and that she was, at the time of the said 
alleged seduction, residing not with her 
father, but in the neighborhood, in the 
house of the plaintiff in error, under a con
tract, made by her with him, after she had 
attained the age of twenty-one years; by 
the terms of which contract she was to 
render him service' in his house for the 
space of twelve months for a price to be 
paid her for her use; and that before her 
pregnancy became known to others, and 
before the end of the year for which she 
had contracted to live with the plaintiff in 
error, she left his house and service, and 
after living a short time at the house of 
another person. returned to the house of 
her father, where she was delivered of a 

. child before the institution of the suit. 
If we apply to this statement of the case 

the rules of the common law already men
tioned, it is obvious that there is no ground 
on which to rest the refusal of the Circuit 
court to instruct the jury that the action 
could not be maintained. 

The daughter was of full age, living 
away from her father's house, under a con-

tract made by her and for her own exclu
sive benefit, after she had attained her 
majority, when she had a right to make her 

own contracts. There is an absence 
730 of any evidence going to *show that 

improper means were used to induce 
her to enter into the contract, or that the 
plaintiff in error entertained any improper 
designs towards her when he engaged her 
services. It does not even appear that she 
was in the father's service, or that she 
owed him any. service, or was living with 
him at the time when the contract was 
made. The fact that she returned to her 
father's hOl1se, and was there delivered of 
a child before the institution of the suit. 
does not make out a case. There is 00 evi
dence that the father paid or became in any 
manner liable to pay the expenses of her 
lying in. And indeed had there been such 
evidence, it would not have furnished under 
the circumstances a ground for the action. 

It is suggested, however, in the petition 
for the supersedeas, (and I presume prop
erly,) that the judge of the Circuit court, 
in refusing to give the instruction, was 
governed by what he supposed to be a 
change in the law, effected by a provision 
of the Code of 1849, declaring that "an 
action for seduction may be maintained 
without any allegation or proof of the loss 
of the service of the female by reason of the 
defendant's wrongful act." 

The defendant in error has not been rep
resented by counsel here; and I regret that 
in a case of such interest turning upon a 
statute, the construction of which is now 
for the first time made the subject for the 
consideration of this court, and to which 
such important effects have been attributed 
by the judge below, we have to proceed to 
a decision without the aid of the views 
which controlled his jUdgment. 

On the part of the plaintiff in error the 
ground is taken in the petition for a super
sedeas, that in an action for seduction at 
the common law, it is Decessary to aver and 
prove not only the relation of master and 
servant, but also the fact of the loss of 
service; and it was urged as well in an 

oral as in a written argument pre-
731 sented *by his counsel, that the only 

design contemplated by the section in 
question is to dispense simply with what 
is familiarly known in pleading as the 
"perquod servitium amisit," and the proof 
to sustain its averments; and consequently, 
that it is just as essential now as it was 
before the enactment of the Code, to aver 
and prove the rela tion of master and serv
ant; or the right (at least) of the plaintiff 
to the services of the f~male alleged to be 
seduced. In support of this view, it was 
said that such was evidently the design of 
the revisors in recommending the enact
ment of the section as shown in their report; 
and it was argued that as the legislature 
adopted the section without alteration, it 
was fair to infer they had the same design 
in paBBing it. 

At page 734 of their report, in a note to 
this section, the revisors say, "The foun-
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dation of the action by a father to recover 
damages against the wrongdoer for the 
seduction of his daughter, has been uni· 
formly placed not upon the seduction itself, 
which is the wrongful act of the defendant, 
but upon the loss of service of the daughter, 
in which service he is supposed to have a 
legal right or interest. It has therefore 
been held in England that the loss of serv
ice must be alleged in the declaration and 
proved at the trial, or the plaintiff must 
fail. ·It is (says Chief .Justice Tindal in 
Grinnell v. Wells, 7 Mann. & Gran. 1033, 49 
eng. C. L. R. 1033,) the invasion of the 
legal right of the master to the services of 
his son, that gives him the right of action 
for beating his servant; and it is the inva
sion of the same legal right and no other, 
,vhich gives the father the right of action 
against the seducer of his daughter.' Yet in 
Revill v. Satterfit. 1 Holt's R. 442, 3 Eng. C. 
L. R. 153, it was conceded by Hullock, ser
geant, for the defendant, that in most cases 
of this sort the condition of service was 

regarded as a mere conveyance to the 
732 -action. It was the form through 

which the injury was presented to the 
court; and having obtained its admission 
upon legal principles, it brought along with 
it as parts of itself all the circumstances of 
the case. And Chief .Justice Tindal, in the 
case referred to, says 'The damages recov
erable by the father when. he brings the 
action, are confessedly not limited to the 
actual expendi ture of his money, but may be 
given according to the circumstances of 
aggravation in the particular case.' It is 
obvious, then, that the ground of action is 
technical and the loss of service in a great 
degree a fiction; since the most trifting and 
valueless acts of service have been adtQitted 
as sufficient. In some cases indeed the ac
tion is placed upon the right to claim the 
services. In Hewitt v, Prime, 21 Wend. R. 
79, Nelson, C • .J., delivering the opinion of 
the Supreme court of New York, says, 
'The old idea of loss of menial services, 
which lay at the foundation of the action, 
has gradually given way to more enlightened 
and refined views of the domestic relations. 
These are, that the services of the child are 
not alone regarf\ed as of value to the pa
rent. As one of the fruits of more culti
vated times, the value of the society and 
attentions of a virtuous daughter is prop
erly appreciated; and the loss sustained by 
the parent from the corruption of her mind 
and the defilement of her person by the 
guilty seducer is considered ground for 
damages.' The action being fully sus
ta.ined in his judgment by proof of the act 
of seduction in the particular case, other 
circumstances come in by way ofaggravat
inlr the damages. There being such op
posite opinions as to what is necessary to 
afford a legal ground for the action, and 
the rule established in New York placing 
the action upon that which' a jury look to 
in estimating the damages, we think it 
best that the same rule should be adopted 
in Virginia." 
If after looking to the note of the 

733 revisors any -doubt remains as to the 
end which they had in view in pro

posing the enactment, that doubt may, I 
think, be removed by noticing somewhat 
more particularly the cases to which they 
refer. In the first case, Grinnell v. Wells, 
the declaration alleged that the daughter 
of the plaintiff was a poor person, who 
maintained herself by her labor and per
sonal services, and was unable to maintain 
herself except by her labor and personal 
services; that she was under the age of 
twenty-one years, and that by means of the 
seduction and her consequent pregnancy 
and sickness she became unable to work or 
to maintain herself, and that her father 
being of sufficient ability to maintain her. 
was forced and obliged to maintain her at 
his own charges, and incurred and paid 
divers expenses in maintaining, nursing 
and taking care of her during her sickness, 
&c. 

It will be perceived that there was a fail
ure to allege any 1088 of service to the 
plaintiff; and after a verdict in his favor 
for two hundred pounds, there was a motion 
in arrest of judgment, which was sustained. 
Tindal, C . .J., after stating the character of 
the declaration, said that the right of the 
father to recover damages for the seduction 
of his daughter had been uniformly placed. 
not upon the seduction itself, but upon the 
loss of the service of the daugbter. And 
in support of the propriety ofthe rule stated 
that the action rested on the same principle 
that governed the action of a master for the 
beating of hi. servant; and cited a passage 
from the opinion of the court in the case 
of Robert Mary, in which it was said, "If 
my servant be beaten, the master shall not 
have an action for this beating, unless the 
battery is so great that by reason thereof 
he loses the service of his servant; but the 
servant himself for every small battery 
shall have an action; and the reason of 
the difference is, that the master has not 

any damage by the personal beating 
734 of -his servant but by reason of a per 

quod; viz: per quod servitium amisit; 
so that the original act is not the cause of 
his action, but consequent upon it, viz: the 
loss of the service is the cause of his ac
tion." And in concluding his opinion in 
support of the motion, he obse-rves that if 
the liability of the father under the statute 
of Elizabeth to support his child when 
unable to support herself, would form a 
ground of action per se independently of 
loss of service, the anomaly would follow, 
that as the father is only liable under the 
statute when he is of sufficient ability to do 
so, and as the damages recoverable by the 
father where he brings the action are con
fessedly not limited to the actual expendi
ture of his money, but may be given 
according to the circumstances of aggrava
tion in the particular case, tlte right of 
action to recover compensation would be 
confined to persons of ability to maintain 
the daughter, and would be denied to the 
poorer classes of the community. 

In the case of Revill v. Satterfit, the 
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second case referred to by the revisors, the 
dautrhter of the plaintiff had been at serv
ice In the family of the defendant's uncle. 
Some suspicion ha"ing attached to her in
tercourse with the defendant, she had been 
removed to another situation, from which 
she returned to her father's house. Here 
she had been in the habit of receiving the 
defendant and of sitting up with him at 
late hours of the night after the family t.ad 
retired to rest. Another daughter of the 
plaintiff proved the acknowledgment of the 
defendant that he had seduced her sister, 
and that he was the father of a child which 
she had borne. The girl who had been 
seduced was not introduced as a witness. 
The counsel for the defendant contended 
that the case of the plaintiff left so bare of 
evidence, should be dealt with upon the 
strict legal principles on which the action 

was founded; and that the damages 
735 should not exceed Itthe value of the 

services actually lost. He admitted 
that in most cases of this sort the condi
tion of service was regarded as a mere con
veyance to the action. It was the form 
through which the injury was presented to 
the court; and having obtained its admis
sion upon legal principles, it brought along 
with it as parts of itself, all the circum
stances of the case. But when the object 
of seduction was not herself produced, the 
strongest suspicion attached to the quality 
of the injury. He contended therefore that 
the jury ought not to estimate the damages 
upon the ordinary principles which ob
tained in cases of the kind. Mr. Baron 
Wood said that the plaintiff had his right 
of action for loss of the services of his 
daughter; a loss which he alleged he had 
sustained by the seduction of the defendant. 
It was not necessary to produre the daugh
ter, though the withholding of her was open 
to observation. In strictness, the action 
being founded on the loss of service, the 
damages ought to have reference to the ex
tent of the service. But that an injury of 
the kind was always complicated with cir
cumstances; and it was difficult to separate 
one part from the other; and held that it 
was not necessary to produce the girl as a 
witness. 

In the case of Hewitt v. Prime, the suit 
was brought by the plaintiff for the seduc
tion of his daughter of the age of seventeen, 
whilst she was a member of his family. 
And the suit was brought after the daugh
ter was discovered to be pregnant, but be
fore the birth of the child. Such being the 
state of facts pro"ed on the trial, the coun
sel for the defendant moved the court to 
instruct the jury that to sustain the action 
it was necessary that the plaintiff should 
have proved loss, expense or damage before 
suit brought, in consequence of the seduc
tion. But the judge charged the jury that 
the daughter being in her minority, a 

member of the famiz of her father, 
736 no loss, expense or damage prior to 

the suit need be shown. And there 
being a verdict for the plaintiff. the ques
tion was, Whether there should not be a 

new trial on account of the charge given by 
the judge at the trial? It will be seen that 
in this last case cited by the revisors, there 
was no question raised as to the relation of 
master and serv~nt. The daughter was a 
minor living with her father, a member of 
his family; and the motion to give such 
instructions as were asked, implied the con
cession that nothing was wanting to make 
out the case but proof of some actual loss 
of the services of the daughter, resulting 
from the wrongful act. 

Upon this view of the character of the 
cases to which the revisors refer, and the 
grounds on which they were decided. it 
does not seem to me that there can be any 
serious doubt as to the design which they 
contemplated in recommending that the rule 
established in Hewitt v. Prime should by 
a provision of the Code be adopted as the 
rule in Virginia. The rule in Hewitt v. 
Prime goes to the extent of dispensing 
with proof of actual loss of the services 
of the daughter, but no further. And I do 
not think that the recommendation of the 
revisors shows a purpose to accomplish any 
thing more by the enactment of the statute 
which they reported to the legislature for 
its adoption. See 2 Rob: Pr. 562, (newed.). 
Showing plainly that such is the view of 
Mr. Conway Robinson, one of the revisors. 
taken in the recent edition of his practice. 
It must be conceded, however, that the 
term employed in the act, loss of service. 
is sometimes used in a sense which would 
embrace as well the actual loss of service 
or inability of the female to render service, 
as the right of the plaintiff to such sen'
ice; and if it is apparent from the language 
of the act, that the term is used in that 
senset it would be our duty, I apprehend, so 

to construe it, though in doing so we 
737 should be led *to results beyond those 

which we might infer were in the 
contemplation of the legislature, from the 
fact of their having passed the law as it 
came from the re\"isors. 

The loss of service is the gist of the ac
tion, and it may be said, not incorrectly, 
and in the reports is, frequently, said that 
a plaintiff has failed to maintain his action. 
because he has failed to show that he has 
sustained any loss of service, in cases 
where the sickness and confinement of the 
female and birth of her child consequent 
upon the seduction, show her inability to 
render service; and the only defect i8 that 
the plaintiff has failed to show the relation 
of master and servant, or his right to the 
services. Yet, in pleading and in practice 
there are three constituents of the action. 
the presence of all of which is essential to 
its maintenance, viz: the relation of mas
ter on the part of the plaintiff to the fe
male, her seduction, and the actual loss of 
her services as a consequence. This actual 
loss of service. though frequently spoken 
of in the text books and in the opinions of 
judges as a mere fiction or form, had rarely 
if ever been dispensed with either in Eng
land or in this country prior to the deci
sion in Hewitt v. Prime. From the case of 
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Grinnell v. Wells, decided in 1844, we have 
seen that it is still, or was, at the time of 
the enactment of the Code, indispensable 
to the maintenance of the action In Eng
land. And in the cases of Martin v. Payne, 
9 .John. R. 387, Clark v. Fitch. 2 Wend. 
R • .cs9, Hornketh v. Barr, 8 Serg. 4: Rawle 
38, which, in opposition to the decision in 
Dean v. Peel, 5 East's R . .cs, have estab
lished in this country the rule, that whilst 
the daughter is under twenty-one, she will, 
for the purposes of the action, be regarded 
as the servant of the father, though not 
living with him, but away from him, in 
the family and service of another, except 
where the father has renounced and 

abandoned her totally, and devested 
738 ·himself of all right to reclaim her 

services. In each of these cases the 
disability of the daughter to perform serv
ices, resulting from the act of seduction, 
was shown; and the legal right of the 
father to have damages for loss of service, 
was placed on the ground that the daughter 
was his servant de jure though not de facto 
at the time of the injury; and being his 
servant de jure, the defendant had done an 
act which deprived the father of his daugh
ter's services-services which he might have 
encted and she might have rendered but 
for that injury. 

It is also worthy to be observed, that in 
the case of Hewitt v. Prime, Nelson, C . .J., 
in taking the ground that proof of the ac
tnalloss of the daughter's services was not 
essential, after assiguing the reasons stated 
in the portion of his opinion quoted by the 
revisors, thought it well to fortify his posi
tion by the further argument that the value 
of her services would be necessarily dimin
ished by the defilement of her person and 
corruption of her mind. 

From this view of the state of the law on 
the subject when the legislature came to 
pass the act, it will be seen that an impor
tant change in the law would still be 
affected, and the terms of the act satisfied, 
by giving to the words in question the re
stricted meaning contended for by the 
plaintiff in error. 

That this is the true construction, is 
made still more apparent ,vhen we observe 
the obvious difficulty if not impossibility 
of giving any effect to that construction 
which \vonld dispense as well wi th the ne
celsity of proof of right to the services of 
the female as of proof of the actual loss of 
snch services. The statute does not in 
terms confer the right to bring the action 
on the father or anyone else; and as at 
the common law neither he nor any other 
person can maintain the action without 
showing his right to the services of the 

female who has been wronged, if the 
739 statute is to be ·construed as dispens-

ing with the proof of such right, we 
shonld have the anomaly of an action 
maintainable without any ascertainment of 
the person or persons to bring it. And if 
by a strained inference we might otherwise 
intend that inasmuch as the action is one 
more generally used to enable a father to 

recover exemplary damages for the seduc
tion of his daughter than for any other 
purpose, the legislature designed by the 
passage of the act to enable him to recover 
In cases in which at the common law he 
would be defeated by want of proof to 
establish the relation of master, or the right 
to the services of the daughter, we should 
still have to encounter objections of a 
character 110 serious as to forbid such a con
struction. For, as was argued by the 
counsel of the plaintiff in error, the statute 
does not take away the right of anyone to 
maintain the action who before had it at 
the common law. And if the statute be 
construed to give to the father, as such, the 
right to sue in every case of the seduction 
of his daughter, the necessary consequence 
would follow that the defendant might be 
exposed to two or more recoveries of exem
plary damages for the same act. As under 
such a construction neither loss of service 
nor right to the services is necessary to the 
maintenance of the action, no reason is 
perceived why ~he father might not main
tain the action for the seduction of a 
married daughter, whose husband had 
already recovered damages for the injury 
done to him. Indeed it is now held that 
exempla?, damages may always be allowed 
in this klDd of action, in the discretion of 
the jury. Ingersoll v . .Jones, 5 Barb. Sup. 
Ct. R. 665. If, therefore, in a case of the 
seduction of a daughter who has attained 
her majority, and who has passed from the 
control and protection of the father, and is 
at service with another person, we allow the 
father to maintain his suit, a defendant 

may be subjected to the double recov-
740 ery of exemplary damages, "in direct 

violation of the spirit of the rule by 
which the right of the master to recover 
such damages is maintained. For in the 
case just cited the distinction is taken be
tween the case of an action by the master 
for the beating of his servant and that of 
an action or the seduction of his servant, 
in respect to the damages; and it is said 
that in the case of the assault and battery 
the servant has an action himself, and 
may recover exemplary damages; and that 
to allow such damages to the master would 
therefore subject the defendant to their 
payment twice; whilst for the seduction. 
the servant has no action. 

And really I do not perceive any satisfac
tory answer to the argument of counsel, that 
if after the daughter has been fully eman
cipated from all parental control; after the 
father has parted with all legal interest in 
her services-all legal right to the comforts 
of her society and attentions-he may still 
maintain such a suit-the mother would 
also be entitled to a like action. And so in 
respect to the brothers and sisters. In such 
a state of things the father's right to the 
action could only rest on the injury done 
to his feelings: And 110 reason is seen why 
the right of the other members of the fam
ily to have their action would not be just 
as clear. There is no reason for supposing 
that the mother would be less deeply affected 
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than the father by the loss of a daughter's 
yirtue and the destruction of the peace and 
happiness of the domestic circle consequent 
upon it. A brother might feel just as 
acutely the wound inflicted on the honor of 
the family; whilst an unmarried sister just 
entering upon society, sharing as fully, in 
all other respects, in the common grief, 
might have her sufferings enhanced by the 
dread of uncharitable doubts and suspicions 
in respect to her own purity and innocence. 

This view of the consequences which 
seem to me to result from that con-

741 struction on which the judgment *of 
the Circuit court is supposed to be 

found, coupled with the considerations 
already adverted to, have led me to the con
clusion that the construction contended for 
by the plaintiff in error is the true one. 

Under the latter construction, cases of an 
apparently aggravated character may in 
some instances go unredressed: And from 
the amount of damages given by the jury, 
we infer that in their belief and in the 
opinion of the Circuit court, who has ren
dered a judgment in conformity with the 
verdict, this is a case of that kind. We 
may regret that we can find no legal ground 
on which to sustain the action of the court 
and jury; but i do not think that we are at 
liberty to break through the forms of the 
law to reach what we may regard a case of 
hardship. So long as a daughter is a 
minor, subject to the father's control; in
deed after she has attained her majority, 
so long as she lives ,vith him and he has 
any legal right to command her services, 
her society and attentions, he has, under 
the construction I would give to the act, a 
right to bring his action for her seduction, 
and to found his claim for damages on the 
wrongful act, without any proof showing 
that there has been a failure or inability in 
the daughter to render him services in con
sequence of such act. But further than this 
I do not think the law has yet gone. 

When the daughter haa arrived to years of 
discretion, has left the paternal roof, haa 
emancipated herself from all legal control 
on the part of the father, and become in all 
regards the mistress of her own conduct and 
actions, I think the law gives the father no 
action for her seduction. And as some 
apology for this supposed defect in the 
law, it is perhaps worthy of consideration, 
whether a reason for the failure of the law
givers to allow an action in such case may 
not be found in the belief on their part tha ti f 
in such a state of things the well estab-

lished virtuous habits and character 
742 *of the daughter, her own well matured 

sentiments of female purity and 
honor. and the discrete conduct and modest 
deportment which are their outward evi
dences, do not protect her against the arts 
of the seducer. no great additional safe
guard to female virtue. no important addi
tional security for the preservation of the 
public morals, would be afforded by a law 
conferring on the father or anyone else a 
right to maintain a suit for her seduction. 

Upon the whole, I think that the Circuit 

court ought to have rendered a judgment 
sustaining the demurrer to the first count 
ill the declaration, and ought to have given 
the instructions asked; and that because of 
the error in these particulars the judgment 
should be reversed, the \"erdict set aside. 
the demurrer to the first count i.1 the dec
laration sustained, and the cause remanded 
for a new trial. 

The other judges concurred in the opin
ion of Daniel, J. 

Judgment reversed. 

743 *Watkins v. Hopkins' Ex'or. 

January Term. 1867. Richmond. 

(Absent, ALL_, P,) 

I. Actioa on Bond-PI .. 01 Bqaltaille 5et-otI-Afftda
vltL-A plea of e;:tuitable olfset nnder the statnte. 
must show that the offset i8 8nch as may be set 
up under the statnte. and must be verUled by 
a1Ildavit. 

:I. Same-Same-Pallar. of CoukIeratlon-c:..e at 
Bar.*-Inan action on a bond for five hnndred dol
lars. lriven for the last payment of the purchase 
money of land. a plea that the plaintiff was t.o 
make defendant a Irood tlUe to the land upon the 
payment of the bond. and that defendant. had 
offered to pay it upon the maklnlr of the tlUe. 
and that the plalntltr had failed and refused to 
make the tlUe; by reason whereof the conaidera
tlon had failed to the extent of two hundred 
and IifLY dollars; is not a Irood plea in snbstance. 

3. s...-s.m-S. __ s..e.-In snch an action 
a plea that the pla1ntltr had faUed to lrive the 
defendant posseuion of two acres of the land : 
or a plea that plaintiff had failed to deliver pos-

t Beulon of the land for two months after the time 
at :whlc': by the contract he was to deUver poaaea-
810n ; or that he had not dellver~d the tenement 
In the plllrht and condition in Which it was at the 
time of the sale. and In whicb by the contract he 

-Actin on Bond-Plea of Eqaltallie 5et-otl.-Tbe 
rule laid down in the principal case. that In an ac
tion on a bond tbe defendant may. under the Act of 
1881 (now f 11M. Code of 1887) plead. In an action at 
law. failure of con81deratlon, etc .. i8 followed and 
approved in the followinlr cases. cltlnlr the princfpal 
case: WatklnR v. West Wytheville Land. etc_. 
Co .. (Ill Va. 8. 88 S. E. Rep. liM: FIsher v. Burdett. 21 
W. Va. 880-1. followlnlr a similar statute. S &. ch. tile. 
W. Va. Code. 

Cltlnlr and distinplshlnlr the prinCipal case. the 
followlnlr cases hold that the plea is notlrood where 
there is a total absence of consideration and a r~

scission of the contract i8 asked: Williamaon v. 
Cllne. 40 W. Va. 208. lID S. E. Rep. 1121. where It is Bald: 
"As just stated. failure of consideration may be 
shown nnder that statute as d"fenBe to a sealed In
strument. Fisher v. Burdett, 21 \V. Va... We 
must. under that section &. draw the line of dill
tlncUon between want of consideration and fallu.re 
of consideration. as they are ditrerent. The WOrdIC. 

'failure in the consideration.' used In that. section. 
refer to contracts where orllrinally there was COD
slderation subsequently falllnir. not to contractA 
wholly wautlnlr consideration at their execution. 
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..... ~ to deU ... er It. but dell ... ered It In a damaa'ed purchase money of two tracts of land sold by 
condition from Injnries done or permitted In tbe the defendant in error to the plaintiff, a 
mean time to the tenement and freebold; Is a complete title to which was to be made upon 
rood plea. settinl' np a partial failure of tbe con· the payment of that installment. It then 
.Ideratlon. avers that the plaintiff in error ha~ per-

formed all parts of the contract on hiS part 
This was an action of debt upon a bond I and had offered to pay the amount of the 

for five hundred dollars in the Circuit court bond on the defendant's conveying the 
of Louisa county, brought in June 1854 by property by a sufficient legal title, which 
James P. Hopkins' executor against Robert he had failed to do; by reason whereof the 
B. Watkins. The defendant appeared and I consideration of the bond had failed to the 
tendered five special pleas, which. were ob-I extent of two hundred and fifty dollars, for 
jected to by the plaintiff, and rejected by which failure he claimed compensation to 
tbe court; and the defendant excepted.. The that amount. 
snbstance of the pleas are stated In the It is somewhat difficult to determine the 
opinion of Judge Lee. There was then a exact gist of the plea or the precise scope 
judgment for the plaintiff for the amount which the pleader intended to give it. It 
of the bond and interest. And thereupon is not a plea in bar of the action because of 
Watkins applied to this court for a super- the failure of the defendant in error to 

sedeas, which was allowed. comply with a precedcntor concurrent 
-Holladay, for the appellant. 745 condition on *the perform~nce of 

lee. 
There was no counsel for the appel- which or t.he offer t~ perf?rm It, only, 

he would be enbtled to hiS acbon. Nor is 

LEE. J. The pleas tendered by the 
plaintiff in error appear to be five in num
ber and they were all rejected by the court; 
and the question here is were they all 
properly so rejected. 

The fifth plea consists of a specification 
of items and the several amounts thereof, 
which the party claimed, with a general 
averment that the defendant in error was 
indebted to him in the same by way of 
offset. The items claimed are however all 
of an equitable character going to the con
sideration of the bond sued on, and could 
not constitute the Itubject of an offset under 
the general law of offsets, and the plea fails 
Bldliciently to aver the elements which would 
constitute a good equitable offset under 
our statute, nor is it verified by affidavit as 
the statute requires. It was therefore prop
erly objected to by the court. 

The fourth plea avers (by reference to 
the first) that the bond sued on, was given 
for the third and last installment of the 

Croucb v. Davis. 23 GratL 'IIi; Cunnlnl'ham v. Smltb. 
10 GratL 5; WIJtkiM ". Hopl:lu. J1J GNIle. 7""; Man· 
ns v. McClelland. 93 Va. 7811. III S. E. Rep. 8M; Harris 
v. Harrts. 28 Gratt. '1111; Sterltnl' Orl'an Co. v. House. 
25 W. Va.~. See also. Shiflett v. Orall8'e Humane 
Society. 'I Gratt. 1197. 

See I Va. Law ReI'. 540. wbere there Is a diSCUSSion 
of tbe plea of set-off nnder tbe statutes referred to 
above. See also. I'enerally. monol'raphlc not, on 
"Bouds" appended to Ward v. Churn. 18 GratL 801. 

See furtber. upon tbe question of eqnltable de
fences at law. the followlnl' cases: Mnrray Caldwell 
.('0. v. PennlDl'ton. 8 GratL 81; Isbell v. Norvell. 4 
GratL 1711: Pence v. Hnston. II GratL 804: Cunnlnl'
bam v. Smith. 10 Gralt. !Iii5: Bnrtner. v. Keran. 24 
GratL 4!. aud nok: Huff v. Broyles. 118 Gralt. 188. and 
Il0l.: Thornton v. Thompown. 4 Gratt. 121: Keclr:ley 
T. Union Banlr:. ~ Va. 458: Flemlnl' v. Toler. 'I Gralt. 
310: Brown v. Rice. 28 GratL 407. ·and not.; Morrow 
Y. Bailey. Z W. Va. 1Ill8; Howell v. Cowles. II Gratt. 
3113: Calfee v. Burwess. 8 W. Va. 2'14; Knott .... Sea
DJands, 25 W. Va. l1li; National Banlr: v. Sbowacre. 26 
W. Va. 48: Jarrett v. Goodnow. 811 W. Va. 602. 20 
S. E. Rep. 5'111; Penn v. Reynolds. 28 GratL 518. and 
1101& 

it the plea of a vendee of lands who waives 
his right to the specific execution of the 
contract at the hands of a court of equity 
and goes for complete reimbursement in the 
form of damages for the vendor's breach of 
the contract. For whilst it alle,es the 
purchase of lands at a price of which the 
bond for five hundred dollars sued on was 
but the third and last installment, it claims 
only the sum of two hundred and fifty dol
lars as compensation for the breach of the 
contract. It must be regarded therefore that 
the party is claiming both the right to have 
the contract executed specifically by a con
veyance of the title and also by this plea. 
compensation for the breach of the con
tract in the failure to make it. This I 
apprehend he cannot do. He cannot hold 
to both rights of action to wit, the one in 
equity for the conveyance of the title, and 
the other at law fordamages for the breach 
of the contract in the failure to make it. 
It has been held upon the construction of 
this statute that in an action on a bond for 
the purchase money of land a plea of fail
ure of consideration upon equitable grounds 
requiring a rescission of.the cO!'ltract B;nd 
a reinvestment of the obbgee With the 10-
terest sold to the obligor, is inadmiBBible. 
Shiilett, &c., v. The Orange Humane Soci
ety, 7 Gratt. m. And, e converso, I think 
it equally clear that in such an action a 
plea of failure of consideration by the par
ty's refusal or. neglect to make a title 
according to his contract and showing that 
the vendee was entitled to a specific per
formance of the contract without a plain 
election to waive such relief and to go for 
entire damages for breach of the contract, 
would not be authorized by the statute. 
The party must make his election; and if 
he will claim the right to specific execution, 
he cannot also come with his action or 

vlea under this statute for damages 
746 ·generally, for breach of the contract 

to make the title. Whether in a case 
in which special damage has been sustained 
by reason of the vendor's failure to make 
the title in due time according to his con-
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tract, the vendee may claim compensation 
in this form, it is not necessary to decide 
in this case, as nothing of that kind is al
leged in this plea, the claim being for com
pensation, generally,for the vendor's breach 
of contract in failing to make the title. I 
think this plea was not authorized by the 
statute and was properly rejected. 

The first, second and third pleas allege 
the contract for the sale of the two tracts 
of land and that the bond sued on was fiven 
for the third and last installment 0 the 
tlurchase money, and they aver a partial 
failure of consideration in the following 
particulars: the first, that the vendor had 
never delivered possession of a portion of 
one of the tenements sold; the second, that 
he did not deliver possession of either of the 
tenements sold for two months after the 
time at which by the contract he was to 
deliver possession, and the third, that he 
did not deliver them in the plight and con
dition in which they were at the time of the 
sale and in which by the contract he was 
bound to deliver them, but delivered them 
in a damaged condition from injuries done 
or permitted in the mean time to the tene
ments and freehold. Now possession of the 
whole subject sold and at the time and ill 
the condition stipulated for in the contract, 
may fairly and legitimately be considered 
part and parcel of the consideration mov
ing from the vendee, and if the vendor fail 
to make good his undertaking in these 
respects, there can be no reason why the 
vendee should not be entitled to compensa
tion for the loss thereby occasioned. He 
does not get all which he stipulated for and 
for which he promised to pay the agreed 

price. The diminution in the value 
747 of the subject by reason ·of the vend-

or's short comings should therefore 
in some form be made good to the vendee, 
and I can perceive no good reason why 
compensation should not be made in this 
form by an equitable plea of offset under 
our statute. Indeed it seems a very appro
priate mode by which the diminution in 
the value of the thing purchased may be 
compensated by a correspondent diminu
tion of the price to be paid. There is 
nothing in the terms of the statute to re
strict the plea of equitable setoff to con
tracts in relation to personalty. ,The terms 
of the act are general, "in any action on 
a contract," and it includes contracts by 
deed as well as by parol, aod there can be 
no reason for excluding all contracts relat
ing to the sale and purchase of real property 
from the operation. In a case indeed as 
we have seen where the equitable grounds 
relied on would require a rescission of the 
contract and a reinvestment of the vendor 
with the interest alleged to have been sold, 
a plea of failure of consideration under this 
statute could not be relied on. And upon 
the terms of the statute which authorize 
the plea in case of a breach of warranty 
of the title or soundness of personal prop
erty, it may be argued that such a plea is 
inferentially excluded in case of a breach of 
warranty of the title to real estate. 

In Pence, &c., v. Huston's ez'ors, 6 Gratt. 
304, this question was raised, but was not 
decided because the court thought that the 
matter of the plea showed that the defend
ant would have been entitled to relief either 
at law or in equity and constituted a sub
stantial defense to the action. And as the 
plaintiff instead of objecting to the filing 
of the plea or demurring, had taken issue 
upon it and there had been a verdict for the 
defendant the question whether the defense 
was authorized by the statute did not arise. 
the defect, if any, being cured by the act 
of jeofai1s. But in this case, the claim 

is for compensation for a partial fail-
748 ure ·of consideration only, and the 

matters shown in the pleas make no 
c-.ase for a rescission of the contract: in fact 
they proceed on the assumption that the 
contract has been in part executed, and in 
part is yet to be executed, and for a part as 
to which it has not been and cannot now 
be specifically executed, compensation is 
to be made. That the vendee claims to have 
specific execution by a conveyance of ti tIe 
constitutes no objection. This is in per
fect consistence with the claim for com pen
sation for the failure in those particulars as 
to which specific performance cannot be 
had. The vendor is bound to make good 
his contract in all its parts, and if in any 
he cannot now perform it specifically, he 
must make compensation. It will not do 
for him to say that if he makes the title 
and the vendee accepts his conveyance the 
latter thereby waives his claim to compen
sation for the failure to deliver possession 
at the time and in the condition stipulated 
for. In practice it has not been unusual 
where a vendee comes with a bill for spe
cific execution for the court of chancery to 
decree the title and also to go on and give 
an account of rents and profits and for 
waste done to the inheritance during the 
time for which the possession was improp
erly withheld as well as compensation for 
deficiency in quantity upon the principles 
of that court, upon the ground that having 
possession of the subject it will give r.om
plete relief and save the necessity of further 
litigation. And if the correctness of this 
practice may be successfully questioned (as 
to which I express no opinion) certainly 
the vendee may maintain his action at law 
against the vendor for damages for his 
breach of the contract; and in either view, 
where he is sued upon the contract on his 
part, he may assert his claim against the 
vendor by plea in the nature of a setoff 
under the statute. The object of the statute 
is to save litigation by enabling the par-

ties to settle all the matters in con-
749 troversy·in one suit, and to effectuate 

this purpose, it should where neces
sary receive a liberal construction. 

No objection can be raised in this case 
upon the idea that the statute does not 
authorize the plea in the case of a breach 
of warranty of the title to real property. as 
the claim is founded on an executory con
tract of sale stipUlating for the possession 
of the premises at a certain time and in a 
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-certain condition as well as for the convey -', bu.t the court overruled, ~he mo~ion ~,and the 
ance of the legal title, and the alleged prlllOner th~n ple!lded not guilty. 
breach relates to the possession only and. On t~e trial which commenced on the 30th 
not in any manner to the title. 10f April 1854, the. commonwealth. ca~led a 

. h fi tIt witness, Robert Hill, and asked him If he 
I t~1Dk the!efore the t ~e rs p eas s~ knew any thing of the forgery charged 

out In the bill of e~ce",bon,! although In, against the prisoner of a certain note for 
some respects defective lD point of form are ninety-five dollars and six cents dated 
yet (rood in substance and should haye. been i Apri116th, 1852, payable to J. V. Cr~wford, 
received by.the court; and am of opinion to i or order, four months after the date of said 
re.verst; the Judgment an~ remand the cause note. Whereupon the prisoner by his coun
with directions to permit them to be filed. sel called for the production of the note, 

The other judges concurred in the opinion and objected to any evidence of its con-
(If Lee, J. tents being given. But the attorney for 

Judgment reversed. 

*Cocke v. The Commonwealth. 

October Term. ll11i6, Richmond. 
I. I~ta.-Fortrel')'-(;ue at Bar.-An Indict· 

ment chaI'll'eB the for/leO' of an endorsement on a 
oCllotiable note. which Is described as to the 
amount. date. to whom payable and when due: 
bnt the Indictment does notstate who Is the maker 
of the note or where It 1a payable. It Is a flood. 
Indictment. 

2. s...-s.--B"w.- to Prove Note-(;ue at Bar. 
-t;pon a trial for the for/lery of an endonement 
on a note. tbe commonwealth havin/l proved that 
the note went Into the: prlsoner's poIISC_lon, and 
DOUce to the: prisoner to produce It. may prove the 
note and the for/leO' lu Its absence: and the note 
havln&, been deposited In bank for collection, the 
orllrlnal entries in the book of the note: clerkof 
the bank. proved by the clerk to have been made 
by him from the note, are competent evidence to 
prove tbat the note and endorsement thereon 
was as described in the Indictment. 

3. s.me-Sam.-Verdk:t-Vacertalaty of.-The Indict
ment char/les In one count the for/lCry of a note, 
and In another connt the for/leryof an endorse· 
ment npon the note. The iDry find tbe prisoner 
not fl'Qllty on tbe first count: and then 8&)', "On 
the second count. viz: that of utterln/l a negotia
ble note lr.Dowln/l It to be for/led. we find the 
I'r1.'!Oner pilty, and aftlx tbe term of hlB imprison· 
ment for tbe term of two years." The verdict 
npon the second CODnt Is too uncertain to author
Ize any jud/lment npon It, and a "mire facia. de 
_0 on that court sbould be awarded. 

At the April term 1854 of the Circuit 
court of the city of Richmond, Edwin Cocke 
was indicted for forgery. The first count 
was for the forgery of an endorsement of 
the name of J. V. Crawford upon a paper 
purporting to be a negotiable note for the 
sum of ninety-five dollars and six cents, 
bearing date the 16th day of Apri11852, 
payable to Crawford, or order, four months 
after date. The second count was for ut
tering as true the forged endorsement upon 

a Dote described a8 in the first count. 
751 *When the prisoner was arraigned 

he moved the court to quash the indict
ment against him, and each count thereof; 

the commonwealth produced a notice to 
the prisoner, dated the 12th of April, re
quiring him to produce before the court a 
note described as in the indictment, and for 
an endorsement of the name of Crawford, 
on which note he had been indicted for 
forgery; and stating that if the note was 
not produced he would offer secondary 
e\'idence of its contents: And the attorney 
stated that he proposed to prove by the 
witness that the note had R"one into the 
possession of the prisoner. To this notice 
the prisoner objected as insufficient, it hav
ing been served on Saturday at 5 P. M. 
when the court commenced its session on 
the next Tuesday; and also as informal as 
not describing the paper described in the in
dictment. But the court overruled the ob
jection to the notice, and admi tted the 
secondary evidence of the contents of the 
note: And the prisoner excepted. 

Hill deposed that the prisoner gave to 
him a note similar to the one described in 
the indictment, the date of which he could 
not recollect, for the sum of ninety-five 
dollars and six cents, purporting to be 

drawn by Edwin Cocke, and endorsed 
752 by J. V. Crawford; *but that he could 

not say whether or not it was payable 
to order. That he sold it as a negotiable 
note, but could not say at what bank it was 
payable. That he sold the note to H. J. 
Christian, and paid the proceeds to the 
prisoner. That afterwards there was a 
rumor that the note was forged, and he had 
a conversation with the prisoner, in which 
the prisoner said it was genuine, and re
quested him to take the note back from 
ChQ,stian, and that he would convince 
Crawford it was genuine. That he paid 
Christian for the note, who gave witness 
his order on the bank for it; that under 
this order it was withdrawn from the bank; 
and he afterwards purchased a piece of 
property from the prisoner and gave the 
note as money. The note was in the 
Farmers Bank. 

The commonwealth then introduced 
Charles B. Williams as a witness; who de
posed that he was the note clerk in the 
Farmers Bank. That fte recollected gen
erally that he saw a note purporting to be 
drawn' by Edwin Cocke, and endorsed by J. 
V. Crawford, but what was the amount of 
the note, or its date, or where it was pay
able, he could not say. That from his gen-

~ monotrrapbic MU on "Indictments. Infor· eral knowledge of Crawford's signature, 
matlon.and Presentments." derived from seeing his checks and notes, 
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spec ted that th he saw 
a forgery. An unable 

from his own knowledge to gl ve any other 
testimony in respect to said note; but that 
he had in court the book kept by him which 
<,ontained a description of the note, which 
description was taken by him from the said 
note about the time it was deposited, and 
registered in said book as the original rec
ord of the particulars and identity of said 

and that the pa cription 
t in this book by an-
book, which original 
kept by the hat the 

entries therein id note 
were taken fro elf, and 
made by him. in these 
do not state in e banks 

at Richmond the note was payable. 
The commonwealth then offered in evi

dence the books spoken of by the witness in 
connection with his evidence, so far as they 
related to said note. To the admission of 
these books the prisoner by his counsel ob
jected; but the court overruled the objection 

dmitted the ev· pon the 
er agai n excep 
jury having r 

of the cause w 
and rendered a 
the jury in this 
n the first cou 

e argu
ameinto 
ows: 

to state 
tment it 

judgm new trial, but 
tions ; and sentence 
upon him 10 accordance with the venbct. 
From this judgment the prisoner obtained 
a writ of error from this court. 

Crump and August, for the prisoner, 
insisted: 

1st. That the indictmE:nt should have been 
quashed, because it does not state who 
made at though un 
Engli ac simile of th 
is ne is sufficient to 
it as I the indictme 
so de er that the j 
upon otection to the 
again secution for t 
forge ever might b~ 
in England, certainly in Virginia the 
offense must be so accurately and fully 
stated, as that it will show for what he is 
prosecuted; and thus be evidence of what 
is the charge for which the prisoner has 
been tried. 

2d. That the notice to the prisoner to pro-
duce ot sufficient, a 
not s ci t. Moreover 
cordi rights of Virg 
prison req uired to p 
paper ng this right, 
oDdar the note was i 
sible. 

books of the ba opinion forger proven 
and we therefore find the prisoner not 755 
guilty on this charge. 

Dot by themselves *admissible in evi
dence. Courtney's Case, 6 Rand. 666. 

On the second, "iz: that of uttering a 
negotiable note, knowing it to be forged, 
we find the prisoner guilty. and affix his 
sentence to imprisonment in the peniten
tiary for the term of two years, the shortest 
allowed under the law. 

in considerati 
mstances of the 

do earnestly 
n Cocke to the 
Governor John 

tigating 
individ

he said 
s excel-

er the reading he clerk 
e court asked put the 

ve ct in proper form, a e counsel for 
the prisoner thereupon objected to any 
alteration of it, and insisted that it should 
be entered literally as the jury had rendered 
it. But the court permitted the clerk to put 
the verdict in the following form: 

"We the jury find the prisoner not guilty 
upon the first count of this indictment; 

e find him gui second 
count of the sa ain the 
*term of his in the 

And though it is said they may be given in 
evidence in connection with the evidence of 
the teller; that is where the teller is able to 
testify as to the facts. But where the wit
ness knows nothing, as was the case with 
the witness in this case, the mere intro-
ductio witness cannot 
the b evidence. 

4th. diet was too u 
to au gment upon i 
shoul udgment of a 
They arkie Crim. P 
to 395 3 Salk. R. 373; 
Dig. I e ea er, Verdict; i 20; 8 Bac. 
Abr. Verdict, C, p. 98; The Kingv. Wood
fall, 5 Burr. R. 2661; Sharif v. The Com
monwealth, 2 Binn. R. 514; Commonwealth 
v. Call, 21 Pick. R. 509; Dyer v. The 
Commonwealth, 23 Id. 402; 1 :Archb. Cr. 
Pro & PI. Verdict, 176, note 4; Per
cavil's Case, 4 Leigh 686; Hatton's Case, 
3 Gra all's Case, 5 
Perki 651; Powell's 
Id.82 

penitentiary at 
directed the t to the The eral, for the c 

to ascertain wh uld as- wealt 
o it. To which ction of 1st. te now dispen 
urt the prisone the n etting out th 

The amended verdict only appears in the. forged; and allows a description which 
bill of exceptions; and it does not appear I would be good in larceny. And in larceny 
whether or not the jury assented to it. as the paper is not in possession of the 
From the fact that their own verdict stands commonwealth it cannot be described mi
on the record as their verdict, it is to be I nutely. He referred to 2 Russ. on Crimes 
presumed they did not assent to that pre- 108, 109, 110. 372 to 385; Kearne's Case, 1 
pared by the clerk. Va. Cas. 109; Pomeroy's Case, 2 Id. 342. 

The prisoner moved the court in arrest of 2d. That the notice was unnecess . b t 
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when it was proved that the paper was in 
posaeBBion of the prisoner the proof of the 
paper was admissible. Indeed it was 
admissible without that proof; though if 

the paper was in possession of the 
i56 commonwealth, it ·would be sllspi

cious if it was not produced. Kirk's 
Case, 9 Leigh 6Zl; Moore's Case, 2 Leigh 
iOI. 

3d. As to the books of the bank as evi
dence, he referred to 1 Starkie's Evi. 128, 
129, 

4th. That the verdict on the second count 
was gUilty. That the videlicet referring to 
the count is repugnant not only to the count 
but to the verdict. The jury find ell:pressly 
that on the second count the prisoner is 
guilty; and they have only added a matter 
under a videlicet, which is surplusage, and 
may therefore be disregarded. He refe~ 
to 1 Wms. Saund. 169; 2 Id. 290, note 1; 
Pomeroy's Case, 2 Va. Cas. 342; Boatright 
v. Meggs, 4 Munf. 145; Roane v. Drum
mond, 6 Rand. 182. 

ALLEN, P., delivered the judgment of 
the court: 

It seems to th~ court here, that the ver
dict of the jury upon the second count .in 
the indictment is too uncertain to authorize 
any judgment upon the said verdict and find
ing on the second count of the said indict
ment. and that the judgment of the Circuit 
court on the verdict on said second count is 
erroneous. It further seems to the court, 
that there is no other error in said judgment. 
It is therefore considered that so much of 
said judgment as acquits and discharges 
the plaintiff in error from the felony charged 
in the first count of said indictment be 
affirmed. and that the residue of the said 
judgment be reversed and annulled; and it 
is ordered that so much of said verdict as 
relates to the said second count be set aside, 
and that this cause be remanded to the 
said Circuit court with directions to award 
a venire facias de novo upon the said sec
ond count of said indictment, and for further 
proceedings, &c. 

757 .Hunt v. The Commonwealth. 

[70 Am. Dec. 441.] 

October Term. 18111i. Richmond. 

I. ~rI""" Law-Luaay-Po-aoa of Loft Pnperty 
~-UpOn a trial for the larceny of a 
bant note. the propertY of G. of the value of 
twenty d\lUars.IUs error to Instruct the jnry. that 
If they believe from the evidence that G lost a 
bant note of the value of twenty dollars, and that 
tbe same was afterwards found In the lIOIIIIeBBlon 
of tbe prisoner. they ought to lind him nllty, 
anleM his p088e88lon of the note was explained by 
testimony. 

2. s...-s...-s... ~*-The mere poa.-.eBBlon 
of IOOds which had been actuallY lost does not 

-crt ...... La_a..r-y-Po_lon 01 ta.t Prop
erty~ptloa.-The mere pOBBe88lon of Iroods 
wblcb badbeen actuallY lost does not furnl8h a con. 
clU!llve or even I/I'im4 ~ proof of Irnllt: of Itself It 

furnlRh any conclnslve or even prl_ lacY proof 
of nllt: of Itself It does not raise the suspicion of 
Irnllt. 

.1. s.--Wbat c::outltat .. Larcea)' of Lost OoodL t
To constitute larceny In the Rnder of Irood~ actu· 
ally lost, It Is not enoulrb that the party has Iren· 
eral means by the use of proper dlllirence. of dil.
coverinlr the true owner. He must tnow the 
owner at the time of the lindlnlr. or the !rOOda mUllt 
have some mart abont them understood by him or 
presumably known by him. by wblch the owner 
can be ascertained: And he must appropriate them 
at tbe time of lindlnlr with Intent to take entire 
dominion over them. 

This was an indictment against Calvin 
Hunt in the Circuit court of Mercer county. 
for the larceny of a ;bank note. The case 
is stated by Judge Allen in his opinion. 

The case was submitted by the Attorney 
General, for the commonwealth. 

There was no counsel for the prisoner. 

ALLEN, P. The prisoner was indicted 
for stealing a bank note for the payment 
of twenty dollars, the property of Green 
Gore. The first count charges the stealing 
of a bank note for the payment of twenty 
dollars, without further description. The 

second count charles the stealing of a 
758 bank note on the Bank of the Valley 

of Virginia. i&sued at Winchester in 
Virginia, dated the - day of July 1853. for 
the payment of twenty dollars. On the 
trial the prisoner ezcepted to three instruc
tions to the jury, given at the instance of 
the commonwealth's attorney. By the first 
the court instructed the jury that if they 
believed from the evidence, that Gore lost 
a bank note of the value of twenty dollars. 
and that the same was afterwards found in 
the possession of the prisoner. that then 
they ought to find him guilty. unle88 his 
possession of the stolen note is ezplained 
by testimony. 

There is no statement of the facts which 

does not ralae the suspicion of JrnIIL For the above 
proposition the principal case Is cited and followed 
In Perrin v. Com.. 87 Va. 1iII7. 18 S. E. Rep. 76. In 
Walker v. Com .. 18 GratL 11'78. and lIOe,. the above 
rullDJr Is approved. 
~Wbat Coutltates a..r-y of Loft 000dL

To consUtute larceny of lost property. the perllOn 
lindlnlr It mnst tnow or have the means of tnowlnlr 
the owner. or have reason to believe that the owner 
may be discovered. and he must Intend at the time 
of tbe IindlDJr of the property to appropriate It to his 
own use. For the above proposition the principal 
case Is cited and followed In Tanner v. Com .• 14 GratL 
88Ii: Perrin v. Com., 87 Va. l1li7. 18 S. E. Rep. 76. See 
mODoJrraphlc flOt, on "Larceny" appended to John
son v. Com .• U GratL 15M. 

As to the time when the Intent to appropriate 
Iroods found or received by mistake must exist. In 
order to constitute larceny thereof. see a dlscU88lon 
In II Va, Law Relr. 'TOO. 

UpOn the question aa to the presumption where 
stolen property I~ found In the possession of the 
accused. see Wash v. Com.. 111 GratL 580. and flOt,; 
PrIce v. Com" 21 GratL 846, and Me" See also. flOt, 
to the principal case In 70 Am. Dec. 448. 
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the evidence offered proved or tended to' wards he disposes of it to his own use 
prove. But as the instructions were given, I either before or even after he kno,vs who 
it must be taken that they were pertinent' the owner is, this is not larceny, because 
to the facts proved or which the evidence there was no animus furandi at the 
tended to prove. And if they do not pro- 760 time of the taking. 24. Where *the 
pound the law correctly. the prisoner may party finds goods that have been 
avail himself of the error if prejudicial to actually lost, or reasonably supposed by him 
him. to have been lost, and appropriates them 

To constitute larceny of the kind set out with intent to take entire dominion over 
in the indictment, there must be a taking them, really believing then that the owner 
animo furandi, and against the will of the cannot be found, and he afterwards dispose 
owner. At one time it was supposed that of them to his own use, either before or 
if the finder of goods converts them to his even after he knows who the owner is, it is 
own use with a full knowledge of the owner, not larceny, because the taking, though not 
it is not larceny, there being no trespass ezactly innocent, was not punishable, and 
committed in obtaining posseBBion. Lord could not be made the subject of an action 
Coke, 3 Inst. 108, says, if one lose his goods of trespass. 3d. Where goods lost or sup
and another finds them, though he convert posed to be lost as aforesaid, are found and 
them animo furandi to his own use, yet it appropriated with the like intent, the party 
is no larceny, for the first taking is lawful. at the same time knowing ·or reasonably 
So he says, if one find treasuretrove or belie,ring that the owner can be fO'lnd, this 
waif, or stray and convert them ut supra, is larceny, whether the finder afterwards 
it is no larceny, both in respect of the find- convert them to his own use or not." Under 
ing, and also for that dominus rerum non these rules it is not enough that the party 
apparet, ideo cujus sunt incertum est. To has general means by the use of properdil
the same effect is 1 Hale P. C. 506. igence of discovering the owner. He must 

The precise effect of these propositions of know the owner at the time of the finding. 
Coke and Hale was considered in the case or the goods must have iIome mark about 
of Regina v. Thurborn, 5 British Crown them understood by him or presumably 

Cas. 3f!l; and it was there determined known by him, by which the owner can be 
759 *that if lost goods are taken originally ascertained. 

animo furandi, that is with the intent Whether goods were actually lost, whether 
not to take a partial or temporary posses- appropriated by the finder lucri causa, with 
sion, but to usurp the entire dominion over intent to take entire dominion over them at 
them, but under such circumstances as to the time, whether at the time he so acquires 
warrant the jury in finding that at the time possession he knew the owner, or by some 
of the appropriation the prisoner really mark about them presumably known by 
believed the owner could neither find the him, the owner could be ascertained, are 
chattel or be found himself, such appropria- questions entirely for the jury. 
tion is not larceny. But that lost goods In the application of these rules the judge, 
which the taker justly believes to have been in the case first referred to, remarks that 
lost, may be taken and converted so as to "questions of some nicety may arise, but 
constitute the crime of larceny, when the it will generally be ascertained whether the 
party finding may be presumed to know the person accused had reasonable belief that 
owner of them, or there is any mark upon the owner could be found, by evidence of 
them, presumably known by him, by which his previous acquaintance with the owner
the owner can be ascertained. This case ship of the chattel, the place where it is 
was reviewed and approved in the subse- found or the nature of the marks on it." 
quent case of Regina v. Preston, 3 British From this it appears that the mere 
Crown Cas. 357. In the last case it was 761 possession of "goods which had been 
held that where a bank note is lost, and is actually lost does not furnish any 
found by a person who appropriates it to conclusive or prima facie proof of guilt: of 
his own use, the jury are not to be directed itself it does not raise the suspicion of guilt. 
to consider at what time the prisoner after The most honest man may be found in 
taking it into his poBBession, resolved to possession of a chattel proved to have been 
appropriate it to his own use, but whether actually lost, but holding it with the inten
at the time he took posseuion of it, he tion of restoring it to the owner; and yet 
knew or had the means of knowing who the according to the terms of this instruction. 
owner wss, and took possession of it with the mere possession under such circum
intent to steal it. If the original posses- stances raises the presumption of guilt, 
sion of it was an innocent one, no subse- unless he can ezplain by testimony how his 
quent change of his mind, or resolution to possession was acquired. 
appropriate it to his own use would amount A man finding a chattel actually lost, may 
to a larceny. instantly take possession thereof animo 

From these decisions it appears, says the furandi, that is, with the intent to usurp 
annotator, 2 Waterman's Archbold 388, that the entire dominion over it, and in pursu
a taking by finding in larceny mas be ance thereof does convert it to his own use. 
classed under three heads: "ht. Where upon Such conduct in a moral aspect of the trans
the finding there is no intention to appro- action may be as dishonest as to steal it, for 
priate the thing found to his own use, but although he may not know the owner, or 
on the contrary the finder intends to restore there be nothing in the circumstances at
it to the owner if he be found, but after- tending the place where it is found, or the 



R T. HOOKBR V. THB COMMONWBAI,TH. 762,763,764 

marks thereon, to indicate the true owner, 
et he m st b co sc' u t at he e a 

an owner, and he should use all proper 
Ii en e 0 ra e iL 0 t. Y t s h 
ro~rt was in fact lost and the owner un
nown, an no war s existing to indi..ate 
h he's u ta in a'n f a di n 

converSIon is not larceny, because there was 
o es as itt ki g, s he 0 es 0 

acquired could not be said to be against the 
il of hone u de t e ea on f he 

01 g've or k ui d m' u 
rerum non apparet Ideo cUJus sunt incertum 
st 
The instruction under consideration dis

en_es wi h I 0 0 t e ir fr_ ta ce 
~nder which ossess' on of go ds wh' ch had 
ueen lost was acquired, the fact of owner-
hi k ow t d ate' rn or in 

dicated by circumstances attending the 
n nob n r e pr e y, n 

lays down the law to be that proof of loss 
y he wean p ..... session 10 a third ~r

n w th rend ro n , -no n 
762 to *proof of guilt unless the poss.es-

o i e pI n . Tens u 10 

furthermore holds that those circumstances 
am un g it w h ut e re ce to th 
qne ti n f 'nt nt and' f ct tak s "'o~ 
the jurj' the consideration of the question, 
wi ha i en t I 'ss ss· nata e 
the intent to steal laying at the foundation 
of he h goa en, nd be g e 
tion entirely for the jury. The instruction 
fn he. more assumes in t e last clause that 
th n east e t'-us Ja i K) th 
effect of the testimony instead of leaving 
it 0 ei he b t r n I e 
particulars the instruction was erroneous, to 
th p ju ic of h pI..so er. 

The e nd i st ct'on wheth r st 'ct! 
right or wrong, depending on the facts in 
e\ 'de e w i.m te °al t e ri n 
supposed there was a variance between the 
n e 11 e t h ve b n to en n t 
note described in the second count he should 
have moved 0 ave exclu e it as evidence 
u e th t u, t h ve as ed fo 
instruction applicable to that count. But 
t re e g n co n to h ch th je -
tion did not apply and the instruction as 
a.. e<'.. f r n g ve pp yi g 0 bo 
c nt, e ri n r oul ot ha e e 
prejudiced by it. 

th'nk hot rr i t st n n -
tion. and for that error the judgment should 
b re er d, h v di t tin t e 
c"nse re"'anded for a new tr'al 

unoccupied for ten months previous, and belD&' 
no u ed wh n Is ur ed s t d III g

house within the meaning of the statute. Code. 
h. 2. . . .,.~. 

:a Cr In P a lin I- ot n f 1\.... la P 
enc:e of Acc:used.t-A verdict having been found 

Il"a 8t p '10 r. e 0' s e u to se It 
aside as contrary to evidence; which m ti Is n 

no e day 0 erruie. On the day when the 
on mde n Isw n Isve uld. e 

record states that the prisoner appeared by attor
eya t res thlrn e cod 8 W 

that he was present. This Is error 

John Hooker was indicted in the Circuit 
c ur 0 P tr k 0 t fo b rn ng three 
houses, one of the"tl an un cc pi d w I
i g- oust', the property of Spencer F. 
r w . n si ad' e 0 t of P ri k. 
The case is stated by Judge Samuels in hi. 
o in on 

St nd rd f t e is ne ,a d he 
ney General, for the comJHon e Ith 
L.it d he a e. 

t r
s b-

S .M E S, J. he plaintiff was In-
'ct n h rc it c rt 0 P tr 11: 

county, for ha villg .. feloniously and mali
ou ly et re 0 nd u e th ee 0 es, to 

wit, an unoccupied dwelling-house k'tchen 
d m ke 0 se a onJILe udder, belDg 

th op rt 0 Sr~n r . ~lo Ii .. 
704 Upon the tnal evidence was given 

t d' g to pr ve th t he b Id g 
described as a dwelling-house had been 

i f d se a a w Ii g- ouse and 
for no other ur~s (xc pt s p ac 0 

epvsit for some fodder for a short time,) 

"Code. ch. 192. f 2. p. 'rrl. "If any free J)f'rBon In 
e ay m m Ie us b rn he welllnlr-house 

of another, or any j II p I 0 or a clo s) ~e 

re to auY building or other thing, by the burnlnlr 
w ic su h we n ho e. all r Is al 

be burut, he shall be confined In the penitentiary 
ot ss a th e r or th y ro •. 
tCrlmlnal P 0c, ....... 1 P I.. n -P -_ e th Ac 

c:useu.-For the proposition, that, In felony cases the 
cc ed m t I e8 t' r gh ut II he r 

ceedlngs and that fact must appear from the record 
e ri Ip c e cI d nd 01 we In the fo)

lowing cases' State . ('')nkle. W V 74 L wi 
v. G. S .. 13 Sup. Ct. Rep. 137. 146 U. S. 370; State v. Sut-

n. V" V 'It. S Le G er 22 8: e 
ton v. Com .. 89 Va. 4l1li. 16 S. E. Rep. 35; Coleman v 

om 9 V 6lI 19 _ R p_ 61. Se ,I ac r 
Sperry v. Com. II Leigh 1\23' Young r S te, , 

a. 79; ac sou v. om., 19 Gratl. 600. and no/ •. 
The other 'ud e 0 cu---:-e(I in th op'ni n T 10 in c es It h pr cI I as an 

o Allen, P. approve the rule there laid down, but hold that th 

Judgment reversed. 

163 • Hooker Y. The Commonwealth. 

ac h th ac s w p 8e t. S s own b) the 
record' State v St ud r. V' V 6D S od a 
v. wm .. 89 Va. odS. 17 S. E. Rep. 23t!; Bond v. Com .. 

_ 5--. r-. S. R .1 ; aw n v 0 ' • 

Gratl. 851, 852. and note; State v. Parsons. au W. Va 
56, II E e lIT B w I v CO '. G at stu, 

October Term. 1855. Richmond. aud Mt~ holding that an order ma be ma e I th 
Crt 101 L -... ~ .... eI n H Ie.st ute.- rI ne s bsence be are his arrallrnment. The 
A hollSf' though It wu built for a dwelllu -hou e rI 1p c e cI d S te C n 8. V V 

n ha been used J.lI such, and although It was 6. See Irenerally. not. to Warren v, State (Ark.). 08 
be t to ":Ie se as su a aln y' h n b n An D 2 

R,13 Gratt-19 291. 
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until about ten months before it was burnt; 
that the owner had been in the habit of 
renting it out, and had a short time before 
it was burnt rented it as a dwelling, and 
ordered it to be cleaned out for the tenant, 
who had not taken possession. 

The plaintiff on the trial moved the court 
to instruct the jury, if they believed him 
guilty, that upon the facts abo"e stated his 
offense did not come within the second sec
tion of chapter 192 of the Code of 1849; 
which instruction the court refused to give: 
and thereupon the plaintiff filed his bill of 
exceptions number one. 

The jury having found the plaintiff guilty 
on the 21st of April 1855, the attorney for 
the plaintiff on the 24th of April moved the 
court to set aside the verdict as being con
trary to evidence. On the 26th of April the 
court overruled the motion to set aside the 
verdict. and rendered judgment thereon. 
The entries upon the record made on the 
24th and 26th days of April respectively, 
show that the plaintiff appeared by attor
ney, and there is nothing in the record to 
show that he was present in court in his 
proper person on either of those days. 

The plaintiff filed his bill of exceptions 
number two to the opinion of the :court 
overruling his motion to set aside the ver
dict; and in this exception is set forth all 
tbe facts pro"ed at the trial. No question 
is made, or can be made, upon tbis part of 
the record, except that the building alleged 
to be a dwelling-house, was not such, 
within the true intent of the statute. The 
facts bearing on this qnestion are the same 
as those set out in the first bill, and fur
ther, that the buildings burnt were the 

Eperty of Nowlin; that they were 
765 one mile distant from his residence, 

and that they were burnt by the 
plaintiff in the daytime. 

I am of opinion the Circuit court erred 
in deciding that the building describ.ed as 
a dwetting-house, was such within the 
meaning of the second section of chapter 
192 of the Code of Virginia. It was one 
mile distant from Nowlin's residence. and 
no one lived or slept therein; nor had it 
been occupied as a dwelling for about ten 
months previous to its destruction. If it 
had been within the curtilage of Nowlin's 
dwelling-house, but not adjoining thereto, 
nor under the same roof, it would have 
been excepted out of the second section by 
the third section. It must therefore be held 
that if the section standing alone would 
embrace the case, (as it would not I con
cei ve,) yet it faUs wi thi n the t!xception in 
the third section. The facts tbat a build
ing bas once been used as a dwelling-house 
and is intended for the same use in future, 
do not of themselves make the building a 
dwelling-house within the meaning of the 
criminal statutes of Virginia. The safety 
of the inmates and their property afford a 
good reason for denouncing heavier penal
ties against crimes perpetrated against 
dwelling-houses, and which might endanger 
both, than against offenses which endanger 
property only. Thlis, arson of a dwelting-

house, and of certain other specified build
ings, has been regarded as a crime of 
deeper dye than burning other buildings, 
and has accordingly been visited with pun
ishment commensurate with the greater 
enormity. The statute, chapter 192 of the 
Code, intended to preserve this distinction. 
by prescribing a greater degree of punish
ment in case of conviction for burning a 
dwelling-house than for burning other 
houses, unless they be of the class enumer
ated in the first and second sections of the 
statute. The house alleged in this case to 
have been a "dwelling-house," does not 

answer the legal definition of such 
766 building, as well settled by ·many 

adjudged cases. See Lyon's Case. 1 
Leach 185; Fuller's Case, 1 Leach 186; 
Haws' Case, 2 Leach 701; Silk's Case. 2 
Leach 876. I am, therefore, of opinion that 
the Circuit court erred in refusing the in
struction prayed for: and from this refusal 
the jury must have been led to suppose that 
the case came within the second section 
of the statute, and may have been thereby 
induced to find a verdict different from that 
which they would otherwise have found. 

The record, made up as it now stands, 
shows that on the 24th of April when a 
motion was made to set aside the verdict of 
the jury, and again on the 26th of April. 
when the motion was overruled and judg
ment rendered, the plaintiff appeared by 
attorney; and there is nothing to show that 
he was personally present in court on either 
day. This is probably the result of mere 
inadvertence in making up the record. 
yet this court must look only to the record 
as it is. That this is error is shown bv 
Sperry's Case, 9 Leigh 623. It is the right 
of anyone, when prosecuted on a capital or 
criminal charge, "to be confronted with 
the accusers and witnesses;" and it is 
within the scope of this right that he be 
present not only when the jury are hearing 
his case, but at any subsequent stage when 
any thing may be done in the prosecution 
by which he is to be affected. 

The other judges concurred in the opinion 
of Samuels, J. 

Judgment reversed. 

767 ·Slaughter v. The Commonwealth.* 

January Term. 18l1li, Richmond. 

(Absent. ALLIIN. P.) 

I. Private Corporatlons-lndlc:tllleat-PaUare to State 
Busl_-Cared byVerdlc:t.-An Indictment alralnsl 
S for keepinlr an omce and transactlnlr bu!<iness a .. 
a.rent of the Protection Insurauce coml)any of 
Hartford, incorporated and authorized by the state 
of ('..onnectlcut. without bavlnlr a license therefo!'. 
ualust tbe act. &tc .• does not state that the Maid 
company Is au Insurance company. Thla Is cured 
by tbe verdict. 

:I. Statutes-Constitutionality of.-The act. Code. ("h. 

ePor _notrrapblc Dote on Corporations (private). 
_eadof_. 
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38. S 25. p. 1110. Is not In vlolaUon of the constitution 
of \"ircinia or the United Slates.t 

J. Constltatlon-Prlvlleges IUld Immunltles-Asslp
.eat of.-The prlvtlelre~ and ImmnnltieM cuar
ant..-ed to the cltlzensof thehtates of the Cnlon are 
annexed to their .tall,. of cltizenKhh.: they are 
penlOnal and may not be assisrned or Imparted by 
them or any of them to any other person natural 
or artlllc1al. 

4. Fore ... CoI'poratloas -Rlebt of State te Exclwle.~
The ceneral aOJ.'<embly of Vircinia has authority to 
forbid forelsrn corporations enlrall1nlr In any pur
,nit within the state: and of consequence to srrant 
Ilt'rm1ssion to enlraJre therein onlY upon terms. 

!\. CoDstltatlon - Taus on LIceIUM.S- Taxes on 
Hcen_are not required by the constltntlon of Vir
&inia to be equal and nniform. 

At the October term 1853 of the Corpora
tion court of Fredericksburg, Franklin 
Slaughter was presented by the grand jury 
for that he did, on, olc., at, olc., establish 
aud keep an office and transact businella as 
agent of the Protection insurance company 
of Hartford, incorporated and authorized 
by the state of Connecticut, without having 

a license therefor, against the act, olc. 
;68 *The defendant demurred to the 

presentment, but the demurrer was 
afterwards withdrawn, and iasue was made 
up on the plea of "not guilty." 

On the trial the jury found the defendant 
guilty, and aasessed his fine at forty dol
lars; whereupon he applied to the court for 
a new trial, on the ground that the verdict 
was contrary to the evidence; but the court 
overruled the motion, and he excepted. He 
also moved in arrest of judgment, but the 
motion was overruled. and judgment ren
dered on the verdict: And the defendant 
again excepted. 

On the trial the facts stated in the pre
sentment were proved, and it was also 
proved that the members of the Protection 

'Code, ch. 38.125. p. 210. "No asrent or subasrent of 
any in.urance company or olllce. incorporated or 
autborlzed by another state. shall establish or keep 
any olllce. or tranBact the buslnCIIII of his asrency 
..... thln thbl state wlthont a license. Any person 
,lolaUnlr this section. shall pay a line of not less than 
forty nor more than one hundred dollars ... 
:FDnIp CorporatloDa-Rlaht 01 State te Exclude.

The proposition laid down In the 4th headnote of the 
principal case. that. the Irenera! assembly of Vir· 
JrIu1a has authority to forbid forelsrn corporations 
eDn&inc in any pnrsult within the state: and of 
consequence to srrant permission to enlralre therein 
ontyupon terms. is quoted with approval1nManhat
taD Life Ins. Co. v. Warwick. IOGratt. 1IS4, and "ot~. 
sc-tHatiOD-T_ on Uce_-The proposition 

laid down In the 6th headnote of the principal caRe 
that taxes on l1cenRe.~ are not required by the con
~titut1oD of Vlrll1nla to be equal and uniform. is 
quoted with awroval in Ould " Carrinlrton v. City 
of Richmond. !lIB Gratt. "13. and Mit; Com. v. Moore. 
~ Gratt. 858. and Mtt; DanvUle v. Shelton. 76 Va. 
:IS: .:yre v. Jacob. 14 Gratt. "S2, and Mt,. See alMo, 
Gllte!oOu v. Frederick JusticeA. 13 GraU. 671. and 
IDle; Western Union Tel. 00. v. Cltvof Richmond. 26 
Gratt.l: mono&Taphlc fIOU on "Corporations (Prl· 
vate)" appended to Slaqhter v. Com., 13 Gratt. 767. 

insurance company of Hartford were citi
zens of the state of Connecticut, and that 
there· was no law of Virginia imposing a 
tax upon or requiring a license to be taken 
out by any citizen of Virginia, or any ('or
poration created by the state of Virginia., 
who might establish an insurance office or 
transact the business in the state of Vir
ginia, or by any agent of either. 

Slaughter obtained a writ of error to the 
judgment from the judge of the Circuit 
court of Spotsylvania; but when the case 
was heard there. the judgment of the Cor
poration court was affirmed. And he then 
applied to his court for a writ of error. 
which was allowed. 

Wellford and Patton. for the appellant. 
The Attorney General, for the common

wealth. 

SAMUELS,:1. Franklin Slaughter was 
presented by the grand jury in the Corpora
tion court of Fredericksburg, for ha"ing 
opened and kept (within the jurisdiction of 
that court) an office, and transacting busi
neas as agent. without a license therefor. 
of the Protection insurance company of 

Hartford, incorporated and authorized 
769 *by the state of Connecticut. Issue 

was made up on the plea of not gttilty~ 
and a trial had, upon which the facts al
leged in the presentment were pro\'ed, and 
the further fact that the members of the 
company are citizens of Connecticut. A 
verdict was found for the commonwealth 
assessing the fint" at forty dollars. Several 
motions were made by the plaintiff in error 
for a new trial. and in arrest of judgment. 
These motions were se"erally overruled and 
judgment rendered on the verdict. The 
record was carried by writ of error to the 
Circuit court of Spotsylvania, by which 
court the judgment of the Corporation 
court was affirmed. The record is brought 
here by writ of error to the judgment of the 
Circuit court. 

Whether the presentment should have 
been adjudged sufficient upon a demurrer, 
it is not material here to enquire. as the 
demurrer filed when the plaintiff in error 
first appeared, was afterwards withdrawn. 
After verdict a motion in arrest of judg
ment for defects in the presentment, can be 
sustained only in case it be so uncertain 
that judgment "according to the very right 
of the case," cannot be gi ven thereon. 
Altho\tgh there is no distinct averment in 
the presentment that the Protection insur
ance company is an insurance company, 
and we are left to infer the fact that it is 
such from its name, yet the offense is 
"charged therein with sufficient certainty 
for judgment to be given thereon according 
to the very right of the case." The defect 
in the presentment. if it be a defect, is 
cured by the verdict; and the motion in ar
rest of judgment for this defect could not 
be sustained. Code of Virginia, ch. 2f11. 
'12, p. 770. 

The question made in the Circuit court 
and in this court in regard to the constitu
tionality of the statute, Code of Virginia, 
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ch. 38, I 25, p. 210, under which this prose
cution is had, is presented by the motion 

for a new trial, and that in arrest of 
770 judgment. It is insisted *that the 

judgment should be re\·ersed. for that 
the plaintiff in error was merely an agent 
for the Protection insurance company of 
Hartford, incorporated or authorized by 
the law of the state of Connecticut; that 
the individual corporators of that company 
are citizens of that state; that as such cit
izens, under the constitution of the United 
States, article 4, I 2, clause 1, they are 
"entitled to all privileges and immunities 
of citizens in the several states;" that in 
a case like this they have the privileges and 
immunities of citizens of Virginia; that 
as citizens of Virginia have the privilege 
to make contracts in Virginia for the in
surance of others, with an immunity from 
taxation for making such contracts, that 
these citizens of Connecticut have the same 
privilege and immunity; and that the stat
ute above cited. imposing terms upon the 
agents and subagents of the company, 
which are not imposed upon citizens of Vir
ginia, is a violation of that portion of the 
federal constitution above cited. 

It is solnewhat difficult to perceive how 
the plaintiff in error can raise this question 
in his case. He points out no discrim
ination between his privileges and immu
nities and those of all other citizens of 
Virginia engaged in his pursuit. It i" 
not shown that he is a citizen of a state 
other than Virginia; the restrictions pre
scribed by the statute are imposed alike 
up.:m all in his condition. The defense, 
however, is not founded upon any alleged 
violation of the plaintiff's personal prh'i
leges or i mmuni ties, nor upon any violation 
of privileges and immunities pertaining to 
his immediate principal. the Protection 
i Ilsurance company of Hartford; but upon an 
alleged violation of privileges and immuni
ties guaranteed to those citizens of Connec
ticut, the corporators in that company. 

This defense has its basis upon an error 
in confounding things, which are essen
tially different, in holding these individual 

citizens, with their privileges and im-
771 munities *as such. to be identical 

with the company in which they are 
corporators. The privileges and immuni
ties guaranteed to them are annexed to their 
status of citizenship. They are personal, 
and may not be assigned or imparted by 
them, or any of them, to any other person, 
natural or artificial. If it were otherwise, 
and these citizens could impart their right 
to others, the limitation of the guaranty to 
"citizens" would be without practical 
effect; the right . might be imparted to 
classes, and for purposes in contravention 
of our policy and laws; and thus our wel
fare or even our safety be endangered. 

It must be conceded by all, that these cit
izens of Connecticut can have no greater 
"privileges and immunities" than those 
which an equal number of our own citizens· 
might enjoy. It must be further conceded 
by everyone in Virginia, that fifty or a 

hundred (Whatever number) citizens of Vir
ginia could not without a charter associate 
themselves together, and usurp the fran
chise of a corporation; adopt a corporatl' 
name or seal; nor establish a perpetual 
succession, nor exempt their members from 
personal liability for contracts of the as
sociation; nor to any extent affect or repeal 
the laws regulating the succession to prop
erty, real or personal. In fine, it must be 
conceded. that our citizens, in any nunlber. 
of their own motion, and in virtue of their 
mere citizenship, could do no corporate 
act whatever. Regarding citizens of Con
necticut and of VirginIa respectively as 
having equal privileges and immunities in 
this respect, we must hold that mere cit
izenship in Connecticut confers no corporate 
franchise in Virginia. 

It is said however. in effect, that the 
charter in Connecticut confers the corporate 
existence. and also the faculty of trading 
as a corporation; and that the federal con
stitution guarantees to the corporators the 

right to trade in Virginia as our own 
772 citizens may *trade. The reply is 

obvious, that we do not recognize the 
authority of Connecticut to confer on her 
own citizens privileges or immunities in 
Virginia, which we have not given to our 
own citizens within the state. Our own 
citizens, without a charter from our own 
authorities, can do no corporate act within 
the state. Those of Connecticut can be in 
no better position. The general assembly 
of Virginia alone has authority to say how 
far the general rules of property and the 
general law of liability for contracts shall 
be varied in favor of corporations. They 
have heretofore, by general laws and by 
private acts of incorporation, exercised that 
power, and will. without doubt, continue to 
exercise it with reference to the welfare of 
our own people exclusively. They have not 
(if they could) conferred on another state 
unlimited discretion to charter companies 
to transact business in Virginia. It is a 
grave exercise of sovereign power to crea te 
artificial persons in our midst not amen
able to our laws; to vary the general laws 
by conferring corporate existence, capacity 
and power. The authorities of Connecti
cut could not confer such faculties and 
functions on citizens of Virginia. to be ex
ercised in Virginia; by parity of reason. if 
no more. they cannot confer them on citi
zens of Connecticut, to be exercised here. 
The plaintiff's theory rests upon the as
sumption that because private individuals 
may engage in partiCUlar pursuits, that 
therefore artificial persons called corpora
tions, created and existing elsewhere, may 
engage in the same pursuits; that the 
right to exercise their natural faculties in 
lawful pursuits, is identical with the right 
to engage in the same pursuits with the 
aid of a ne,,, organization with other and 
different faculties from those pertaining to 
the same individuals. 

If we carry out the pretensions of the 
plaintiff to their legitimate results. 

773 we must hold that the authority *of 
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another state may create a corporation 
within that state, but to use its corpo
rate power within this state in any pur
suit permitted to our own citizens: and 
that the only mode by which we can expel 
the intruder will be to forbid our own citi
zens to engage in that pursuit. 
It seems to me that the chain of reason

ing, by which corporate powers beyond the 
limits of the state conferring them are to 
be deduced from private individual righb 
of citizens, is utterly defective. I have no 
doubt of the power of the general assembly 
of Virginia to forbid foreign corporations 
from engaging in any pursuit within the 
state; and, of consequence, to grant per
mission to engage therein only upon terms; 
and that the statute, Code of Virginia, ch. 
38, 125, p. 210, is clearly ''I''ithin the scope 
of their legitimate powers. 

The question as to the nature and extent 
of the privileges and immunities secured to 
citizens of the several states by the federal 
constitution, has from time to time been 
the subject of consideration in the federal 
and state courts. In several of the cases 
the claim to privilege and immunity was 
asserted under circumstances very like 
those of our case; but in no one of them 
was the clai m allowed. In the cases of The 
Commonwealth v. Milton, and City of Lex
iugton v. Same, 12 B. Monr. R. 212, the 
Court of appeals of Kentucky decided that 
a statute of that state imposing a tax upon 
insurance companies chartered in other 
states but doing business in Kentucky, 
was valid, although insurance companies 
chartered in Kentucky were not subjected 
tothe same tax. In these cases the defend
ant relied upon the federal constitution, 
article 4, I 2, as does the plaintiff in our 
case; yet upon full consideration, it was 
held that the legislature have authority to 
enact the statute. 

In Tatem v. Wright et al., 3 Za-
774 briskie's R. 429, the -Supreme court of 

New Jersey affirmed the validity of a 
statute imposing a tax upon the agents of 
foreign insurance companies from other 
states doing business in New Jersey. They 
overruled the claim of privilege and immu
nity founded on the section of the federal 
constitution above cited; and they decided 
that a corporation aggregate was not a 
citizen, or entitled to the privileges of a 
citizen, except perhaps for the purpose of 
giving jurisdiction to the federal courts. 

In Corfield v. Coryell, 4 Wash. C. C. R. 
3'11, the subject was under consideration; 
and the opinion of the court, pronounced 
by Judge Washington, contains an enumer
ation of the privileges and immunities 
secured by the federal constitution, but the 
franchise 01 corporation is not embraced 
therein. In Virginia they may be regarded 
as set forth in our bill of rights and con
stitution. 

Iu the Bank of Augusta v. Earle, 13 
Peters' R. 519, the question was argued, 
and the right of the bank, a corporation 
chartered in Georgia, to make a contract in 
the line of its business, in Alabama, was 

affirmed. It was so held, because the comity 
of the state of Alabama permitted the con
tract to be made within her borders. If 
there had been a statute in that state for
bidding the bank to do business within that 
state, or allowing it to do so only upon 
terms, the Supreme court would have given 
full effect to such statute. 

It is not necessary in the case before us 
to express any opinion on the conBict be
tween the decision of this court in Bank 
of Marietta v. Pindall, 2 Rand. 465, and 
that of the Supreme court in the Bank of 
Augusta v. Earle. The principle of either 
case seems to require the affirmance of the 
judgment. 

The plaintiff's counsel, in the argument 
here, alleged that the statute is in violation 
of the constitution of Virginia; that as 

the constitution, article 4, clause 22, 
775 -prescribes that "taxation shall be 

equal and uniform throughout the 
commonwealth, and all property, other than 
slaves, shall be taxed in proportion to its 
value, which shall be ascertained in such 
manner as may be prescribed bylaw;" and 
as clause 25 of the 4th article authorizes 
the general assembly to le\"y a tax on "in
comes, salaries and licenses," that such tax 
must also be "equal and uniform." 

The provisions of the 22d and 2M clauses 
were inserted with the intention of prevent
ing onerous taxes upon slaves. As that 
species of property was chieBy held in the 
eastern portion of the common1l"ealth, and 
as the power of laying taxes would in a 
short time pass into the hands of the west
ern portion, it was foreseen that the west
ern portion, if the tax laying power should 
not be restricted, might discriminate in 
the levy of taxes to the prejudice of the 
owners of slaves. These clauses were 
therefore inserted in the constitution as a 
compromise, a guaranty for such equality 
of taxation as therein prescribed. A tax 
on the value of all property, other than 
slaves; as to slaves a tax equal to and not 
exceeding the tax assessed on three hun
dred dollars worth of land was imposed on 
e\"ery one over the age of twelve years. 
The provisions of the clauses, taken in con
nection with the history of the times, leave 
no doubt that they were inserted as an 
adjustment of the supposed antagonism of 
eastern and western interests. The lan
guage, however, is broad enough to embrace 
all subjects of assessable "ahle except slaves, 
and such is the construction put upon it by 
the general assembly. It is proposed, how
ever, in the argument here, to extend the 
equality and uniformity prescribed by clause 
22 to the subjects of taxation enumerated 
in clause 25. If it be conceded for the pur
poses of this case, that the rule of uniform
ity and equality must apply to both classes 

of subjects, yet it can only be so ap-
776 plied as far as practicable; -property 

of assessable value may readily be 
brought under the rule; so of incomes and 
salaries; but the very large class of licenses, 
whence is derived a large revenue, cannot 
be assessed; licenses are necessarily ob-
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tained before engaging in the licensed pur
suit; it would be idle to speculate in 
advance as to the value of the privilege. 
To fix arbitrarily a specific tax for all 
licenses would be grossly unequal aud far 
from uniform; to tax the merchant who 
may have fifty thousand dellars profitably 
invested in his business, and an inn keeper 
with a tenth part of that capital paying 
poorly in his business, the same specific 
sum, would be against the true meaning of 
the constitution. The requisitions of the 
constitution may be carried out by a uni
form tax on licenses to persons following 
the same pursuit, under the same conditions 
and circumstances; a difference therein 
will justify a discrimination in the tax. 
The case before us is an apt instance of 
business pursued under a difference of cir
cumstances, to justify such discrimination. 
Our domestic insurance companies are taxed 
upon their capital, or upon their dividends; 
a license tax cannot therefore be exacted of 
them. Constitution of Virginia, art. 4, 
clause 25. The Protection insurance com
pany of Hartford is not and cannot be taxed 
upon its capital or dividends, they being 
beyond the reach of our laws. Our insur
ance companies are exempt from license 
tax because, and only because they pay a 
large tax in a different mode. The Protec
tion insurance company of Hartford, insist
ing on equality and uniformity, claims an 
exemption from the license tax, although 
it does not pay that other tax in that other 
form, or any other tax whatever. Holding 
then that the general assembly of Virginia 
had authority to enact the statute, Code of 
Virginia, ch. 3R, f 25, p. 210. I am of 
opinion that the defense founded upon its 
alleged unconstitutionality, is without 

merit. 
777 *As I have said in regard to the 

other branch of the defense, I may 
say in regard to this, that it is difficult to 
perceive how the plaintiff can make it in 
his case; there is no discrimination against 
him; he and all others in his business are 
subjected to precisely the same tax; he must 
be understood as maintaining the rights 
claimed for his principal. 

I am of opinion to affirm the judgment. 

The other judges concurred in the opinion 
of Samuels, J. 

Judgment affirmed. 

COItPORATIONS (PRIVATE). 

I. Dell.nltlons and Distinctions. 
II. Creation of Corporations. 
III. Incidents of Incorporation. 

A. Generally. 
B. The Charter. 
C. The By-Laws. 
D. Power of Courts and Legislature over Prtvate 

CorpOrations. 
E. The Term "Person" as applied to Corporations. 
F. Power>! of Corporations. 
G. Eminent Domain. 
H. Liability of Corporations. 

IV. Stock and Stockholders. 
A. The Contract of Subscription. 
B. Liability of Stockholders. 
C. Rllrht of Stockholders to Sue or Defend on 

Behalf of Corporation. 
D. Dividends. 
E. Corporate Meetlnn 

V. OMcers and Alrents of Private Corporations. 
A. Generally. 
B. Particular OMcera. 
C. Compensation of OIIlcen. 

VI. Consolidation and Succession. 
/>. Consolidation. 
B. Succe .. slon. 

VII. Dissolution of Corporations. 
A. Causes. 
B. Effect. 
C. Suits to Wind up Affairs of a Corporation. 
D. Receivers. 

vm. Pleadlnlr and Practice. 
A. Suits Must Be BroUlrht In Corporate Name. 
B. Locality of Suits a.ralnst a Corporation. 
C. Service of Process. 
D. Order of Publication. 
E. Sheriff's Return. 
F. Suits by and a.ratnst Corporations. 

IX. Forelp Corporations. 
/>. No Lelral Existence Outside of Stale Creatine: 

Them. 
B. Suits by and against. 
C. Taxation. 
D. Effect of War. . 

Croaa Refe ..... ces. 
Banks and Banklnlr. appended to Bank v. Mar

shall .• Gratt. S'7II. 
Building and LoaD Associations, appended to 

While v. Mech. Bnlld. Fund Ass'n, !It Gratt. 
2311. 

Insurance. Fire and Marine. appended to Mn· 
tual. et.c .. Soc. v. Holt, lie Gratt. 811. 

Insurance, Life and Accident, appended to 
McLean v. Piedmont, etc .. Life Ins. Co.. 18 
Gratt. 881. 
I. DEPINITIONS AND DI.5TINCTION.S. 

A Corporatioa.-A corporation Is "a body com· 
posed of one or more individuals, and po88f'ssedof a 
franchise, by vlrtne of which It subsists as a body 
polttic, under a special desllrnatlon, and by the policY 
of the law Is vested with tbe capacity of perpetnal 
succession, and of actinlr In several partlclllal'!l 
however numerons the association, IU II .inou ladj· 
tlld"al." Illltnor'& Inst. (ard Ed.) 529. 

"A corporation Is an artlll.clal belnlr, Invlslble,ln· 
tanlrlble, and exilltlnir only In con templation of law. 
Belnlr the mere creature of law, It pos8CSSf'S only 
those properties Which tbe charter of Its creation 
confers upon it, either expressly or as Incidental to 
Its very existence. Amonlr tbe most Important art' 
Immortality, and, If the el[Jlre88lon may be allowed. 
Indlvldnallty. By these means a perpetual succes
sion of Individuals Is capable of actlDtr for the pro
motion. of the particular object like ODe Immortal 
belnlr." lIlABSBALL, C. J .. In Dartmouth Collea-e v. 
Woodward, 4 Wheat. 688. cited In Railroad ('0 .... 

Transportation ('0., 25 W. Va. I:M. 
A corporation Is an Inanimate arUlI.clal being 

havlnlr no power to act except throUirh ltviUlr uent.<. 
Frazier v. Va. Mil. Inst.. 81 Va. 58. 

A Fraacbll8.-A franchise Is a special rtlrht or 
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prlvtlece conferred on Individuals by Irrant. actual 
or presumed. from the Irovernment and which 
Qlberwise they could not exercise. The property 
ar'lulred Is not the franchise. but the franchise con· 
si,IS in the Incoll'Oreal rllrht. Roperv. McWhorter. 
.. \'a. 214: Tuckahoe Canal Co. v. Tuckahoe R. Co .• 
II Leilrh 78. 

PaIIIk: aad PrlvateCorporations Dlstlnplabed.-COr· 
l>orations are Irenerally divided Into ~wo classes. 
ha.,ed on the character of their business. COrre· 
.;oondlulr to the private person Is the private corpo
ration. created for private purposes or for the 
loecnnlary Irain of Its members: and of course they 
do not cease to be private corporations. simply 
because the le!rlslat.ure supposed. as It always doell. 
that their creation would Indirectly promote the 
public InteresL 

On the other hand public corporations correspond 
to public oMcers In the division of natural persons. 
Tb~y are created Irenerally for IrOvernmental pur· 
"""es; or they may be created for business purposes 
and will still be public corporations. If the whole 
iuterest In t.he corporation belonlr8 to the state. 
Railroad CO. v. Transportation Co .. 2Ii W. Va. 1114. 

~PabUc: Corporations.-Tbere Is also a third 
da'<S of corporations correspoudlnlr to quMi public 
omcers. called qua.i public corporations. viz. owners 
of femes. common carrieri'. Innkeepers. etc .• who 
are chartered to conduct a business In which the 
11ubUc has'an Interest: and hence are subject to the 
<ontrol of the le!rlslature as to their maximum 
(baIll'eB. etc. RaIlroad Co. v. Transportation Co.,2Ii 
W. Va.D4. 

II. CRBATION OF CORPORAnONS. 

Statu Wore IncorporatioD-Coaveyance to a Patare 
Corpontloa.-After the corporators had sllrned an 
~~ment to become a corporation. but before the 
cbarter had been obtained. a deed conveying land 
to such corporation by name was slimed and ac
tnoll'ledlred by t.he grantor. and delivered to a third 
partY. with directions to retain It until the corpora
tion obtained Its charter and orlranlzed. and then to 
deliver It to the corporation: and. after the charter 
bad been received. and the corporation orlranlzed 
under IL such third persOn delivered the deed to. 
and It was accepted by. the corporation. H4ld, the 
said deed operated as a valid conveyance of said 
land to the corporation from the date of the deliv
ery of said deed to It. Sprlnlr Garden Bank v. 
HullDIr8 Lumber Co .. B2 W. Va. 857. D S. E. Rep. 2411. 

CGIItnl:ts Made ID Behalf of a Future Corporatlon.
\\'hUe a corporation cannot ratify contracts made 
in its name or behalf before It has acquired life. It 
may exercise Its power to make contracts when It 
romes Into existence by acceptlnlr or adoptlnlr such 
contracts. Rlcbardson v. Graham. 46 W. Va. 184.80 
S.E.Rep.D2. 

NoParticalar FOnD of Words N_ry.-No partlc· 
ular form of words Is necessary to tbe creation of a 
corporation. but It may result from Implication and 
IntendmenL It Is the grant of certain powers and 
prtvllelres and the imposition of the necessary reo 
"trtctions, which constitute the main elements of a 
corporatiou and as It Is always a question of Inten· 
tion. the formal words. "erect. establish, Incor
l><'r&te." etc., are not deemed essential: so an act of 
;u..o,embly authorlzlnlr a forelp corporation to 
~xtend their road Into West Vlr!rlnla makes such 
fore\cU corporation a West Vlr!rlnla corporation. 
Goshorn v. Board. 1 W. Va. 801. 

A PIpe Line Company aD Intemal Improve_nt 
Compaay-Mlaht FOnDerly Be Created by .5pecIai Act 
ID Wut VlralnlL-A pipe line company, whoo.e 
object Is the transportation of vetroleum and otber 
oils. III an Internal Improvement company and mllrb t 
have been created by a special act of the lea'lsla· 
ture under Art. XI. I Ii, Constitution of West Ylr. 
Idnla. and the power of eminent domain mllrbt 
have been conferred Ilpon It. W. Va. Transp. Co. v. 
Volcanic O. &: C. Co .. Ii W. Va. 881. 

Now uo corporation can be created by special art 
In West Vlr!rlnla but only by Irenerallaw. Art. XI. 
sec. 1, Constitution of 1872. 

Present .statute ~ ... tIDc to Court Charters.-For 
the provislous of the present statute for obtalnlnlr 
a cbarter by a corporation. see Code Va. (1887) sec. 
1146: Code W. Va. (1891) ch. M. 

5&_ Bffect _ Whoa eoaferred by tile Letr .... tun.-
Franchises and corporate rllrbts .rranted Indirectly 
by tbe state throUirh Instrumentalities provided by 
Ireneral laws for such purposes, are tbe same In 
effect. as If the power conferrlnlr such francblse!' 
and rllrbts had been exercised directly by the state 
Itself. Mason v. Harper's Ferry Brldce Co .• 17 W. 
Va .• 

No P_ Required Now In VlraiDIL-Tbere Is now no 
law In Vlr!rlnla requlrlnlr a fee to be paid on every 
charter before It becomes operative. COmblnt'd 
Saw &: Planer Co. v. Flournoy, 88 Va. 10211. 14 S. E. 
Rep. D78. 

WheD ...... Existence of Corporation Chartered by 
the Courts BecI .... -When a charter has bet'u 
Irranted by a circuit court. pursuant to section 1146 
of the Code, and lodged wltb the secretary of the 
commonwealth for recordation (tbe tax thereon 
havtnlr been paid when a. tax Is required), tbe cor· 
poration 80 chartered bas a lelral existence, and 
may sue and be sued as a r.orporatlon. In the abo 
sence of any provision In the order Irrantinlr tbe 
charter requlrinlr the minimum capital to be sub
scribed, the stockholders are notllable as partners 
although the minimum capital has not been sub
Bcribed. The subscription of tbe minimum capital 
Is not a. condition precedent to the existence of the 
corporation. Coalter v. Barlramln.8 Va. Law Relr. 
7117. 

N-.lty for FUIIIIf Certfflcate of IncorporatloD.
Where the statute law of a. state requires the fl.llnlr 
of the orl!rlnal certifl.cate of Incorporation. such 
fl.llnlr Is a condition precedent to the creation of the 
corporation and until this has been done. It has no 
existence, and that fact may be taken advantalre of 
collaterally whenever the fact of Incorporation I" 
called In question. Childs v. Hurd, 82 W. Va. ee. \I S. 
E.Rep." 

Presumption That Incorporation Wu ReauJar.
Where the law requires that notice sball be !riven 
of a meetinlr to orlranlze a corporation, If It appear .. 
by the books of the corporation that sucb a meetinlr 
was held with tbe requisite uumber of stockholders 
present, It will be presumed that the proper notice 
was !riven. Grays v. Turnpike Co .. 4 Rand. 678. 

Where the law requires the presence at the fl.r .. t 
meeting of a corporation, of "tbe number of per· 
80U8 entitled to a majority of aU the votes wblcb 
could be Irlven on all the shares" and the book .. 
showed merely the presence "of a majoritY of sbare
holders" It will be presumed that. the meanlnlr wa" 
the same. Grays v. Turnpike Co., 4 Rand. 1>78. 

De Pacto COrporatlo .... -Wbere the defendant III 
sued by Its corporate name and l!I!Iues Its pollclell 
slped by the president and treasurer, that fact 
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alone will Justify the Inference that defendant Is a 
'" facto corporation. Bon Aqua Imp. Co. v. Insur
ance Co .. 8l W. Va. 706, 12 S. E. Rep. 771. 

Uablllty.-The prlnclple to be deduced from our 
.tatnte and the authorities, Is, that a private busl· 
ness corporation, acting, and carrying on Its corpo· 
rate business In Its corporate name, after Its legal 
existence haa ended by the expiration of Its cbarter, 
must be held to be a corporation d_faclo; and tbat 
as such, so long as It In fact so carries on Its busi
ness, and contracts or Incnrs liabilities with, or to 
third persons dealing with It as _ 1M facto corpo
ration, It may sue and be sued at law, either In 
actions IZ colitracto or IZ tlIllcto, and It cannot defeat 
snch action by alleging that Its charter had expired 
before the can.-.e of action arose. Its directors and 
atoclr.holders by falling to wind up Its business when 
the charter expires, as It Is their duty to do under 
our statute, cannot relieve the corporation from 
ltablllty for acts done In Its name, and during Its 
actual existence aa a 1M ftUlto corporation. In order 
to relieve It from lIablllty the corporation must 
have ceased to exist both In law and in fact. And 
consequently, when it Is sued as a corporation, a 
plea averring simply that It has ceased to exist in 
law, or as a legal corporation. wllJ be Insufllclent, 
but It mnst aver also that It had ceased to exist In 
fact at the time the alleged cause of action arose. 
Killer v. Newburg. etc .. Coal Co .. 81 W. Va. 888. 8 S. 
E. Rep. eon. 

ilL INClDBNT5 OF INCORPORATION. 

A. GENERALLY. 

Corporation a Olatlnc:t Butlty.-It Is well settled 
that from the very natnre of a private busi
ness corporation. the stockholders are not the 
private and Joint owners of its property, etc.; the 
corporation is tbe real thongh artificial person sub
stituted for the natnral persons who procured Its 
creation and have pecnnlary Interests In It. It must 
pnrchase. hold, grant. sell and convey the corporate 
property, do business. sue aud be sued. plead and be 
Impleaded for corporate purposes by Its corporate 
name. Park v. Petroleum Co., 26 W. Va. 108; Barks
dale v. Finney. 14 Gratt. 888. 

Ita Property Taxable In N_ of Corporatlon.-Prop. 
erty belonging to a. corporation Is vested In the 
shareholders In their corporate capaclty and not as 
Individuals. and Is consequently taxable In the name 
of the company. B. & O. R. Co. v. Supervisors, 8 W. 
Va. 819. 

B. THE CHARTER. 
All Penoas Deallna wltb Corporation, Bound wltll 

Notice. - Persons dealing with a corporation are 
bound with notice of whatever Is contained in the 
law of its organlzatioll and they must be pre
sumed to be Informed as to the restrictions or con· 
dltlons annexed to the grant of power. by the law 
under which the corporation Is authorized to act. 
f;llIlman v. R. Co., 27 Gratt. 119; Bocock v. Alleghany 
c. & I. Co .. lIS Va. 913. I S. E. Rep. SlI5; Haden v. F. & 
K. FlreABs'n Co .• SOVa. 883: Smith v. Cornelius. 41 W. 
Va. 1i8, 23 S. E. Rep. 1iII9; Bockover v. Life Ass'n. 77 
Va. 8Ii: Whitehurst v. Whitehurst, 88 Va. Iii&. 1 S. E. 
Rep. SOl; Bulldlnar Ass'n v. Snyder. 118 Va. 710, lr1 S. 
E. Rep. 298: Campbell v. BuUdlng Ass·n. 118 Va. 729, 117 
R. E. ReP. 350. 6 Va. Law Reg. 882. 

In Cue 01 Court Cbarters, 1l"0III tile T1_ 01 FIII .... -
After the charter of a corporation has been lodged 
for record In the omce of the secretary of the com
monwealth anyone dealing with snch corporation Is 

bound with notice of Its provisions. RC011 Estate Co. 
v. Clalborne. 117 Va. 784. 8l S. E. ReP. IHIO. 

Ac:qul_ce In CHap of Cbarter.-And If a stock
holder pays any Installment on his stoclr. or partlC"i
patea In a stockholders' meeting. he III estopped to 
deny knowledge of the terms and provlalons of the 
charter, however much It may vary from his ("oD
tract of subscription. Real Estate Co. v. Clalborne. 
117 Va. 784, 8l S. E. Rep. 900. 

The OeMraI .... w Fo ...... Part 0' the Cbarter.-A gen
erallaw does not need to be copied Into the charter. 
bnt forms an essential part of it and all parties are 
bonnd by Its terms whether copied Into the charter 
or found only In the lltatute book. Knights of 
Pythlas v. Weller. \13 Va. 1105. 25 S. E. ReP. 1111. 

A_ Prov .. 1ons "&de In Pu,..._ of Autbwlty 0' 
tbe Letr .... ture.-Where the act of IncorporatioD I ... 
a bare grant of exilltence to the corporation, to be 
effectuated by the provlsloDs Imposed on It by the 
governing bodies of the cltles and counties named 
therein respectively. such provisions will constitnte 
an or/l"anlc part of the charter of Buch corporation. 
Richmond. etc .. Ry. Co. v. BrowD. 9'7 Va. 28. II S. E. 
Rep. 'l76. 

eonstruc:tlon o'Charter. 
Conlltrued 5trlc:tly apID.t tbe Corporatlon.-It b. a 

well-settled rule of construction of grants by the 
leglslatnre to corporations. whether public or pri
vate. that only such powers and riarhts can be exer
clsed under them. a.'1 are clearl)' comprehended 
within the words of the actor derived therefrom by 
necessary Implication. regard belnl" had to the 
objects of the grant; any amblplty or doubt arl .... 
Ing out of the terms nsed by the leglslatnre must be 
resolved In favor of the pnbllc. Roper v. Mc\\'bur
ter.77 Va. 214. 

"The grant of privileges and exemptions to a 
corporation Is strictly construed against the cor
poration.and In favor of the public. Nothing pa.'<Ke>I 
but what Is granted In clear and explicit term ... 
And neither the rlarht of taxation Dor any other 
power ofsoverellrnty which the community have an
Interest In preservlnl". undiminished, will be held by 
the court to be surrendered. unless the Intention to 
surrender Is manifested by words too plaln tQ be 
mistaken." CUml' JUSTICB TANSY In Ohio Life In ... 
Co. v. Debolt, 18 Howard 416, cited with approval in 
B. & O. R. Co. v. Supervlsors. 3 w.. Va. 819. 

B"eet 0' Acceptance 0' New Cbarter.-When a new 
charter Is granted to and accepted hy a corporation 
the former charter Is not thereby wholly snper
seded, but only In those respects In which It is 
Inconsistent with the new charter. B. & O. R. Co. v. 
Supervisors. B W. Va. BUI. 

C. THE BY-LAWS. 
Stockbolders Bound with Notlce.-A stockholder I .. 

bound. at his peril. to take notice of the by·laws of 
the corporation. of which he Is a member. Real 
Estate Co. v. Claiborne. 117 Va. 739. 8l S. E. Rep. \100: 
Campbell v. Ass'n, 118 Va. 729, lr1 S. E. Rep. IIIiO. 8 Va. 
Law ReI". 631. 

Ab.sence Wilen Tbey Were Adopted Im ... terlaI.-
Where tbe charter of a corporation alloWK a major
Ity to alter and amend the rules and rearnlations a_ 
they may judlle necessary, all members of the 
corporation will be bound by such snbsequent 
chanare. conll.rmed by Act of Assembly. thou/l"h not 
present at the meeting adoptinl" It. CUrrie v. Mut. 
Ass·n Soc •• 4 H. & M. B15. 

Oeneral Power to "ake By ..... w •• -The power to 
make reasonable by·laws. consistent with its charter 
Inheres In every corporation. One who becomes a. 
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member. subjects himself not only to reQ"Ulations Is not a matter of Inference: It must rest Its preteu
then exlstinar. but to those afterwards enacted slons upon express lrI'ant. It Is a restriction uvou 
within the scope of sucb power. The corporation common rlIrht and lea1s1ative power, hence cannot 
rannot by a subsequent by-law destroy the contract be Implied. Tuckahoe Canal Co. v. Tuckahoe R. 
lIf membership orchanl"e the essential character of Co .. 11 Lell"h 43, seAm. Dec. 3'14: Roper v. McWhor
an antecedent lL/rI't!ement between a member and ter. 1'7 Va. 214. 
the corporation: but a by·law more or less affecting R...-ved Power 01 Modlftcatloaor Repeal. 
the remedy of shareholders may be passed and May Repeal bat Canaot Modify wltbout Co_at of 
enstlnar members will be bound by It, so far. at Corpontloa.-"The power of the lel"lslature to 're
lea.~t, as they consented to the exercise of such a peal, alter or modify the charter of any bank 
power when they became members. Bulldlnar at Its pleasure.' must be held to be limited to 
Ass'n v. Snyder, 88 Va. 710, 3'1 S. E. Rep. 288. this extent. It may certainly repeal the cbarter 

u.ttatlolu.-A corporation has not the power. by of any bank. but It cannot compel a bank to accept 
laws of Its, own enactment, to disturb or devest an amendment or modilication of Its charter. Nor 
ril"hts which It has created, or to Impair the obU- Is any such amendment or modification of Its char· 
nUon oUts contracts, or tochanare Its responsibility ter blndlnll" upon the bank without 'Its acce1)tance. 
to Its members, or to draw them Into new aud Banks are private corporations. created by a char· 
dl~Unct relations; and all by-laws attemptinll" to do ter. or act of Incorporation from the arovernment. 
this are Inoperative and void. Savaa'e v. People's which Is In the nature of a contract. aud therefore. 
BuIldlnl". etc .. Ass'n. 45 W. Va. 176, 81 S. E. Rep. IID1. In order to complete the creation of Buch corpora· 

M..t Not Be Coatrary to Bxlstlaa Laws.-A by-law tions. somethlu more than the mere lI"Tant of a 
in contravention of the laws of ConlrI'ess 18 void. charter Is required; that Is. lu order to I"lve to the 
I"eckheimer v. Bank. 79 Va. 80. charter the full force and effect of an executed cou-

D. POWER OF COURTS AND LEGISLATURE tract, It must be accepted. It 18 clear that the 1r0V
OVER PRIVATE CORPORATIONS. -Neither the ernment cannot enforce tbe acceptance of a charter 
courts nor the lel"lslature can control the conduct uvon a private corporation without Its consent. 
or actions of a private corpOration when actinll" These well-settled 'principles are everywhere reCOI"
withln the scope of the powers conferred upon It nled as applicable to the orll"lnal charters of In
by Its charters, any more than they can control corporation; and upon principle and anthorlty 
the conduct of a private person In his bUSiness. they apply with equal force to any amendment or 
To this rule there are some exceptions arlslnar modification of the charter as well as to the orla1-
from the character of the bUSiness. for which nal charter. ThoUirh the lea1s1ature may have the 
!lee "Quasi-Public Corporations." in,frG. RaIlroad reserved power to amend or modify a charter 'of 
Co. Y. Transportation Co.. 211 W. Va. BlK. Incorporation. It can no more force the corporation 

Where the charter of a water company provides to accept such amendment or modillcation. tha.Jl It 
that the water rates shall be uniform throulI"hout could have forced upon them the acceptance of the 
the town for the same class of service. but allows a orla1nal charter without their consent. Under the 
cbun of 18 per hydrant, and also allows a maxl- reservation they can repeal or destroy the charter. 
mum chaNe of 5 cents per hundred I"allons thereby without any consent on the part of the corpOratoTK. 
ImpliedlY authorlzluar a charge by measurement, the but as lonl" as they remain In existence as a corpo
plalutlff caunot enjOin the water company from rate body. they necessarily have the power to 
charlllul" by measurement as long as the company reject an amendment or modlllcation of their char
keepa within Its charter and does not discriminate ter. The power reserved by the learlslature I"lvell 
between conllumersln the same circumstances. Ex- the right certainly to repeal or destroy. but so far 
.-hanR. etc.. Co. v. Roanoke Gas" Water Co., 110 as the right to modify or alter Is concerned. It 1M 
Va. 83. 17 S. E. Rep. 7811. nothlnl" more than the ordinary case of a stlpula-

M8yc..peI Pa~toIEmploy_ln Lawful noaey. tlon that one of the parties to a contract may vary 
-The act of March 7. 18111, prohlbltlnl" corporations. Its terms with the consent of the other contracting 
~tc •• from paylnl"tbelremployeesln other than law- party. These principles II"TOW ont of the nature of 
ful money. also the act of March II. 18111, touchlnl" charters or acts of Incorporation. which are re
the well"hlu of coal. are not In violation of the Con- ararded In the nature of contracts. The amend
.Utntlon of th'e United States or of West Vlrl"lnla. ment or modillcation must be made by the partie .. 
Goal Co. v. State, 811 W. Va. 802. 15 S. E. Rep. 1000. to tbe contract. tbe lel"lslatnre on the one band. 

CUrter a CoatrllCt.-The charter of a strictly prl- and the corporation on the other. the former ex
vate corpOration Is almost universally admitted to pressing Its Intention. by means of a lel"lslatlve 
be a contract and the lel"lslature cannot, without act, and the latter assentinl" thereto by a vote of 
the corporatlon's consent. alter Its charter In a tbe majority of the stockbolders. accordlnl" to the 
material respect. since It would be Impalrlnll" the proviSions of Its charter. or by other acts sbowlng 
obllgaUonof the contract. and consequently uncon- Its acceptance . 
• Ututlonal. RaIlroad Co. v. Transportation Co .. 1& "The reservation of the rll"ht to alter. amend or 
W. Va. Df. repeal tbe act by which the corporatlou Is created. 

A Perry Praacblse Privata Property.-A ferry fran· may be prudent and salutary; but It seems to be a 
cbl&e Is private property within the meanlnl" of the necessary Implication. that If the lel"lslature should 
coustltution. which declares that private property undertake to make what In their opinion Is a lel"ltl
.hall not be taU" or damaged for public use without mate alteration or amendment. the corporation has 
!ostcompensatlon. Mason v. Harper'sFerryBridge the power to reject or acoept It. whatever may be 
('0 .• 17 W. Va. 898. the consequences. Oue consequence undoubtedly 

Orut of a Cbarter Not Exdaslve.-The lI"Tant of Is. that tbe corporation cannot conduct Its opera
a charter to one corporation Is not held to be ex- tiona In deftance of the power tbat created It; aud 
elaslve and to prevent the charterlnll" of rival com· If It does not accept the modification or amendmeut 
panles. but whenever exclusive rll"hts are Intended proposed, must dlscontlnne Its operations as a cor
~:llIress provlalons must be Introduced. MonopolY I vorate body. But such amendment or modification 
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cannot be forced upon the corporation without Its 
consent... CHRISTIAN. J .• In Yeaton v. Bank of Old 
Dominion. 21 Gratt. 1i8S: Norwich Lock Mfg. Co. v. 
Hockaday. 811 Va. 557. UI S. E. Rep. 1m. 

The act of March 1st. 1867. entitled "An act to 
authorize the James River" Kanawha Company to 
borrow money:" though. when accepted b)' the 
"ompany. It created a contract between the com
panyand the state. did not create a contract between 
the company and the holders of the state bonds 
therein mentioned: and though the company exe
cuted a mortgage on Its property to secure the 
money authorized to be borrowed by said act, Yl"t, 
If the company has not borrowed the money or 
made nile of the bonds Intended to be secured by 
the mortgage. It cannot be held tohave accepted the 
terms of the act or become liable under Its proviso. 
Stuart v. James River, etc., Co .. 24 Gratt. 284. 

Not N_ry to an Immaterial Cllanp.-A limited 
power to borrow money conferred on a building 
association by a new charter,ls not such a radical 
departure from the original design and business of 
the company as would necessitate the assent of each 
member of the company In order that he may be 
bound by It. B~nll' v. B. &; L. Aaa'n, 86 Va. llD,80 
S. E. Rep. 440. 

A Brancb Bank Cannot Accept Modification for 
Motber Bank.-A branch bank. having no separate 
charter has no power to accept a modlftcation of 
tbe charter of the mother bank. Yeaton v. Bank of 
Old Dominion, 21 Gratt. 1i83. 

Cannot Disturb ez18tlnC ContrllCb.-Under the re
served. right "to repeal, alter or modify" the legis
lature may alter the cbarters of banks or take them 
away altogether, but It cannot disturb contracts 
lawfully made under such charters, or disturb rights 
already legally vested under the old cbarters. 
ANDIIBSON, J., dissenting. Bank of Old Dominion v. 
McVelgb, 80 GratL 461. 

May Be Exerclaecl Eltber by O_ral or Spedal Law. 
-. Under a power of modlftcatlon or repeal reserved 
In the charter, the charter may be modlfted by a 
general law as well as by special act, so as to make 
Khareholders personallY liable, and those who be
come, or continue shareholders, mnst be nnderstood 
as consenting to IL Anderson v. Com., 18 Gratt. 2116: 
Robinson v. Gardiner, 18 Gratt. 1108: Va. Devel. ('.0. v. 
Crozer Iron Co., DO Va. 128, 17 S. E. Rep. 808. 

018tlnctlon In Cue of Quul-Pabllc Corporatlon.
But a Quasi-public corporation having accepted a 
franchise In which the public has an Interest, Is 
lIubject to the control of tbe legislature as to Its 
charges, etc., In the ezerclse of the police power, 
and a provision In their charter fI.x1ng a maximum 
charge, Is not a contract, but amounts to nothing 
more than a license which may at any time be 
changed by the sovereign power from the state. 
RaUroad Co. v. Transportation Co .. 25 W. Va. 11M. 

May Take Away ExclUSive Prlvllqu.-The right to 
establish ferries and toll bridges Is In the legislature 
and that body can at any time. by a repeal of the 
general law, take away all the exclusive privileges 
of proprietors theretofore existing: bnt It has not 
done so In West Virginia. Mason v. Bridge Co .. 17 
W. Va. SIMI. 

When Maud_u.s WUI Lie to a Corporation to Com
pol a Tnmsfer of stock.-Where a by·law requires 
that the transfer of shares be made on the books of 
the bank and the right to a transfer Is established, 
If the bank refuses to open its books and allow the 
transfer, a court of equity will compel the bank to 
transfer nol only the shares but the accrued dlvl-

dends, since It Is a case for speciftc performance 
and damages would be Inadequate. Feckhelmer v. 
Bank, 7D Va. 80. 

To CoIIIpol Performance of Ita Corporate Datlea. 
Mandamus will lie to a corporation to compel It tu 
perform the duties Imposed upon It by Its charter. 
viz. issuing a transfer when required to do so by it .. 
charter. Richmond Ry .• etc., Co. v. Brown. 11'7 Va. 
28, 8:2 S. E. Rep. 775-

SUadlay Laws Applicable to Corporatl_ EII~ In 
Interatate CoIIImerc:e.-In Norfolk" West. R. Co. v. 
Com.,88 Va.. 85, 18 S. E. Rep. IMO, the statu teo Code Va. 
S 8801. prohibiting the running of trains 011 Sllnday. 
with certain speclfted exceptions, was held void a,. 
In conflict with the United States constitution, a" 
an Improper regulation of Interstate commercE.". 
whether Intended to be so or not, in a matter of na· 
tional concern, and that It made no difference tbat 
Congress had not acted In the matter: and It could 
not be justlfted as an ezerclse of the police power. 
LoNG, J., dissenting. But In Norfolk" West. R. CO. 
V. Com .. lIB Va. 7SI,IN S. E. Rep.· 837, this same statut", 
was upheld as constitutional, as being a ... alld exer· 
clse of the police power, and, thouarh In thiB case the 
train consisted only of empty coal cars, hence was 
held not to be engued In Interstate commerce. yet 
the court e][presslY disapproved of the decision In 
Norfolk" West. R. Co. v. Com., .upra, sayinll'. "A 
state maY, In order to secure and protect the Uve .. 
and health of Its cltlzens, or to preserve good order 
and the public morals, legislate for such pUI'J)OHelo. 
In good faith and without discrimination a,galn .. t 
Interstate or foreign commerce, wlthont vlolatlq 
the commerce clause of the United States constitu
tion although snch lear\slatlon may sometimes toucb 
In Its exercise the Une separating the respective do
mains of national and state authority. and to som.
extent affect foreign and interstate commerce." 
State V. Railroad, 114 W. Va. 788. 

E. THE TERM "PERSON" AS APPLIED TO OOR
PORATIONS.-"The term 'person' used In law, I .. 
unquestionably sufl.l.ciently comprehensive to em
brace corpuratlons: and It must be held to embracp 
them, unless there Is something In the law showlq 
the legislative Intent to restrict Its application." 
CABBLL. J .. in Strlbbllng .... Bank of the Valley. r. 
Rand. 18:2: Crafford V. SuperviSOrs, 87 Va.. liD, Ii S. E. 
ReP. If7: State v. B. "0. R. Co .. 1& W. Va. __ 

"cOrporations are to be deemed and talr.en as per
sons when the circumstances In which they are 
placed are Identical with those of natural persons 
expressly Included In a statute." ALL&N. J.,ln B. " 
O. R. Co. v. Gallahue, 18 Gratt. 8&&: W. U. TeL Co. v. 
Richmond,26 Gratt. I: Quesenberry v. Ass'n, 44 W. 
Va.. &12, 80 s. E. Rep. 73; Bank V. Distilling Co .. U W. 
Va.. 680, 28 S. E. Rep. 7D3. See Code Va. 1887, I 5. 
subsec. 18: Code W. Va., ch. 18, sec. 17. clause D. 

Especially Is this true of statutes Imposlnll' a tax 
In which the word "persons" embraces corporations 
unless excluded by nprell terms or lWe,.,a",lmpli· 
cation. Miller v. Com., 117 Gratt. ltD. 

"For civil purposes, corporations are In law 
deemed persons. The only doubt has been whether 
that word would be so construed as to embrace 
them within the purview of penal statutes. and In the 
case of U. S. v. Amedy. 11 Wheat. IDlI. the court 
decided that under the act of Congress making it 
felony to destroy a vessel with tbe Intent to preju
dice any persou or persons that had underwritten 
such vessel corporations were comprehended." 
ALL.N. J .. In U. S. Bank v. Merchant's Bank, I Rob. 
&73. But see Miller v. Com., 17 Gratt. 110. 
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Ions are r civil pu eemed a n of these They m xerclKe 
\, bey bav to plead. eaded. t purpose to tbe Ion. A 
" ecelve b} orporate and to b discount posit ca age In 
,]0 all other acts wltblu the purview of tbelr cor· manufacturlnlr or alTrlcultural pursult.~: an Insur· 
J><)rate powt'r. wblcb uatural persons can do. B. & ance or mining company cannot dl~count bills or 
O. H. Co. v. Gallahue. 12 Gratt. 605. notes. or circulate their paper as' money: a road 

A corporation Is a "person" so as to come within or navllration company cannot speculate In lands 
t w of the C. 1819. P ectlnlr 0 But all rporatlon e right 

d of proc lrainst ab tors in t and coli due to t conse· 
qulty so ult may t.a.ined q 0 obtain of trust tgaJre~ 

a.alUbt a fortiun corpo a on wbere estate t ere or upon prop al or pers 0 com· 
witbln the commonwealtb. Bank of U. S. v. Mer· mute them by takinll'in payment aSKllI'nments of 
chants' Bank. I Rob. 573. STANARD and BROOKS. JJ.. clio,,, 1M actioM. or conveyauces of lands or goods. 
dl",'enting. B.·&O O. R. Co. v. Gallabue. 12 Gratt. 000. The authorlty to use sucb means Is to be determined 

O' .... lsbee poration s gar- b wfulness end whicb h re em-
n er the a nt laws. eluded p accompli 
I d "perso In the 8t . &0 O. ue that city of on8 at 
H allahue. 6IiIi- c awtopur d bold Ian battel .. 

Subject to the Ueury La_.- Corporationslrenerally Is laid down broadly In the books, thoulI'h I am not 
are within the usury laws: being Included under aware of any case In wblch tbe question was made 
tbe designation of "person." The fact that a bank whether this power was unlimited. However this 
is allowed to take a fracUonof a percent. more than may be. I think It clear that our statntory corpora· 
I I law allo not amou eneral t not take real elita rposeM 
r e \l8ury 0 that b s only w ellrn to th Ion." RI avo Co. 
a n agalDs ry law specl- v os. S Gra he Bank aux. 3 
II Strlbbll nk. 5 R Crab- B Wroten 1. 31 Grat 
tr~e V. Ass·n. 95 Va. 670, 29 S. E. Rep. 141. 4 Va. Law Whilst no powers will be implied except those only 
He". 12, and Mte. which are Incident to the very existence of the 

Effect of Rule of BJasdem Oenerls.-But, In Lynch- corporation or so necessary to the enjoyment of 
blll"l" v. R. Co .• 80 Va. 237, It was held that a section of some special grant tbat without the Implied power 

r of the c nchburlr anted s t wonld t Is an e d prln-
a to impo ense tax rsons c corporat exercls vowers 
e certain ated call "npon w fair Int pnrpose 0 reatlon 
a ) er person ployment, t may w reasona r to II"Ive powerM 
deem proper whether such person or employment expressly granted. 
be bereln specially enumerated or not" does not E. Rep. 866. 

Lewis v. Glenn, 84 Va. 1147. II S. 

empOwer the city to Impose such a tax upon a rall- Implied Powers nay Be Curtailed by tbe Provisions 
r ration. .. s neither n nor 0 Cb rter.-It I ver. unqn I ble that 
e nt in th y accep these ral Incld wer of ration. 

HINTON. J eclslon w on the w derived f common statute 
dem geM I be curtai e pronsl ts legis· 

F. POWERS OF CORPORATIONS. latlve charter. either expressly or by necessary 
Cof1MH"8tlon Mast BzerclM Ita Powers CoUec:tlvely, Implication. Thus the charter may In terms pro

Not ladlvlduaUY.-Where authorlty Is conferred on hlblt the corporation from purcbaslnlr lands or 
a corporation aglrrelrate by statute to make con· goods for any purpose whatever. or for any but a 
t ther a m the mem all of p speclfie ; or the p n may 

nlr separ e the po nd the b from an n. by wa tment. 
c n; one 0 nclpalob ng the 0 eral Incl ower to p with a 

t counse lIberatio mem- p mltlnglt purpose. eneral 
bus acting together: and of course, If they cannot prohibition would not be Inferred from a mere 
mate a blndlngcontractactinlr separately, they can· partial enactment of the Incidental common-law 
not. Indhidually. ratify what has been done, so as power: as. for example. from a clanse autborlzlng a 
to bind the corporation. A corporation can only bank. Insurance or manufacturing company to pur-

body or thorlzed Penn. c d fo~ the of Its n build· 
Rod Co. of Educa W. Va. I ch a ela etber w lthout 

I as to qua valne. wo xclude 
ower •. -' orporatlons aggr II' e artl- t en tal po ke mort other 

lIelal beings created for specific and limited objects. securities on real or personal estate. for debts due 
pllbUc or private. In order to conduct and continue the corporation. or asslll'nments or conveyances of 
in succession tbe interests pertaininll' to those ob- chattels or lands In commutation therefor. 
j be exerc ctlvely 0 prlate. !dental I of a cor t body to 

means. h atural pe ay em- a roperty f rtered 0 for tbe 
idually. rence be e pow· m salntary entire p n of it 
rporation dlvlduals found w en be pr of great nlence. 

mainly In the limited ob)ectsof the former. and the Nothing Is easier. whenever sound policy may 
necessity of their actlnll' In a concrete character. It require the denial of this otherwise Inherent power. 
t. cSIIenUal to corporations, as well as Individuals. than a plain manifestation of such legislative Intent 
tbattheysbould have the capaclty to sue and beaued. in tbe charter of Incorporation: and It oUlI'ht not to 

ntracts. e and al\ perty. b Inferre de manl xpress 
hese pow urposes nsUtu- necessar tlon. RI avo Co. 
not be ac ed. But ve not. v s. 3 Grat oten V. Gratt. 
duals, a \ted dis n the I 
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Power. of Corporations Depend apen the Trae Con
• tractlon 01 Tllelr Cbartere.-Whatever the Implied 
powers of corporations unelrate may be at com
mon law and the modes by which those powers are 
to be carried Into operation. corporations. either 
private or pnbllc. created by atatute. mnHt depend. 
both for their powers and the mode of exerclalnlr 
them upou the true construction of the statute 
creatinlr them: they are precisely what the Rtatute 
has made them. they derive all their powers from 
the statnte. and are capable of exerclslnlr their 
powers only In the manner Jlrescrlbed or authorized 
by It. Penn. Lightnlnir Rod Co. v. Board of Educa
tion. 20 W. Va. 880: B. & O. R. Co. V. Supervisors. 8 
W. Va. 81D: Smith V. Corneltua.401 W. Va. 1iII. !II S. E. 
Rep.liIID. 

SubJect to the Police Power of tbe State.-A corpora
tion. where Itls nototherwiae provided In Its charter 
expreuly or by clear Implication. In the use of Its 
property. the exercise of Its powers and the trans
action of Its buslneu. stands upon the same footlnlr 
as natnral persons and Is subject to the same con
trol under the police powers of the state or a mnnic
Ipal corporation. Under this police power a city 
ordinance forblddlnlr a railroad to propel cars 
throulrh certain crowded streets of a city by steam. 
was npheld as not Impalrlnlr the oblilration of the 
contract of Incorporation. Richmond. Fred'lr & 
Pot. R. Co. v. City of Richmond. 26 Gratt. 88. 

Power of Corporation to Contract-Nec:ealty lor Seal. 
014 Rule-New R .... -In ancient times corporations 

Blrnepte could do nothlDlr except by deed under 
their corporate seal. But this rule cannot now be 
supported as a .reneral proposition. A corporation. 
like a natural person can IrrBUt' or convey land only 
by deed but It la now firmly established that a cor
poration may be bound by promlaes expreu or 
Implied. reaultlnlr from the acts of Its authorized 
alrents. althoulrh such authority be conferred only 
by virtue of a corporate vote unaccompanied by the 
corporate seal. Penn. LllrhtDlnlr Rod Co. V. Board 
of Education. 10 W. Va. 1180. 

A corporation may make a contract without the 
uae of a aealln all cases where this may be done by 
an Individual. Grubbs v. Inaurance Co .. IK Va. 1iIIB. 
~ S. E. Rep. fM; Kelly v. Board. 711 Va. lII83: Banks v. 
Poltlaux. 8 Rand. 186. Iii Am. Dec. 706; Lelrrand 
Y. Hampden-Sidney Collelre. Ii Munf. 824. 

Realty ~ Only by Dee4.-Whell. the charter 
of a corporation declares Its atock to be personal 
estate. but that Its real estate should only be con
yeyed as other real estate. such real estate will not 
pass except by deed duly executed. Barksdale v. 
Finney. 14 Gratt. 888. 

Seal nut Be Affixed by Aatborlty of Cowperatlon, 
and Be Intended for a SeaL-The mere preselice of 
what purports to be the seal of a corporation Im
pre88ed upon a contract that would be a ",alld and 
blndlnlr contract. though not under seal. will have 
no effect on 1t.'I apparent character wlthont proof 
that the seal Is the seal of the corporation and was 
amxed by It!1 authority and that It was the Intention 
of the parties that It should be a sealed Instrument. 
Grubbs v. Insurance Co .• IK Va. 589.117 S. E. Rep. fM. 
II Va. Law Reg. 1171i. and MU. 

Prlvato Seal 01 PresI4entNot Sufflclent.-To consti
tute a valid deed of a corporation. the corporate 
Ileal must be amxed. the private Ileal of the president 
IN not sumclent: hut Nuch an Instrument purportlnlr 
to be a deed of tru~t of the corporation thoulrh In
valid as the "deed" of the corporation. Is valid as a 
mortlralre of the personal property of the corpora-

tlon. which It purports to convey. Raucb y. 011 Co .. 
8 W. Va. ae. 

SulflclentAuthority to ExecUte Oeed.-When a cor
poration. at a meetlnlr of stockholders. antborizes 
the olllcers of the corporation to execute a deed 
under tbe direction of the executive committee. 
that Is sulllclent authority to the president to execute 
the deed under the direction of said commlttee_ 
Mercbants' Bank v. Goddln. 76 Va.1iOII. 

PrMUmption Til .. Seal W •• Affixed by Proper 
Aatborlty.-The rwe Is wellsetUed thatlf a contracl 
purports to be sealed with tbe seal of the corpora· 
tlon and It is proved to ~ a1ped and executed by 
the proper alrenlB. the presumption Is tbat t.he seal 
was regularly alllxed by the proper authority; and 
a contract under seal. executed by an &.rent witbln 
the scope of his appointed power. will be held valid 
and blndlUlr upon the corporation until evidence t .. 
tbe contrary has been Introduc~d. and tbe presump
tion of authority to aIIlx to the Instrument the seal 
of the corporation will not be overcome by the mere 
fact that no vote of the directors authoriz1D1r It Is 
shown. since It Is often the case tbat larlre powers 
are executed by corporate olllcers with the tacit. 
approval of the corporation. and If the stockholder 
bas notice of the contract and acquiesces by famnlr 
to make any Inquiry as to Its validity. he Is estopped 
to question Its validity afterwards. Fidelity Ins. T. 
& S. D. Co. v. Sbenandoah Val. R. Co .• sa W. Va. 9«. 
D S. E. Rep. 180. 

Tbe Prealdeat a Proper Penea to Ex_to tile Deed. 
-A deed of a corporation. executed by tbe president 
under the seal of the corporation. Ia a valid deed. 
Merchants· Bank v. Goddln. 76 Ya. IiOII. 

Where the deed of a corporation was sllrued by 
the corporation. by Its president. wltb the corporate 
seal aIIlxed and the certificate of tbe notary stated 
that "Thos. L. Rosser. president, whose name is 
slped to the wrltlnlr hereto annexed." acknowl
edICed t.be same before him In bls county. tbls was 
beld a 8umclent execution of tbe deed by tbe corp<" 
ration. Banner v. Rosser. IMI Va. 238. 81 S. E. Rel'_ ro. 

Seal nuat In Any Cue Be Ac:IaIowle4p4.-The seal 
of a corporation. even tbougb an actualllCat. must 
be acknowledlred in the body of lhe InstrumenL 
Salt Co. v. Norfolk. elC .. Co .• DIi Va. 461. 18 S. E_ Rep. 
587.8 Va. Law Relr. 722. and !IOU. 

Sufficient Aclmowf ......... t of SeaI.-lt 18 a 8ulliclent 
acknowledll'ment of a corporate seal in tbe body of 
an instrument. If tbe instrument Is there acknOWl
edged to be a bond. Inferentially an Instrument 
under .~al. Dinwiddie Co. v. Stuart. 18 GratL &96. 

Act Valld.tln&, Dee4a of a Corporation M_t Not 
Interfen with Veate4 Rs.bta.-The Act approved 
March 1. 18IK (Acts 189IH, p. 580) valldatinlr deeds In 
favor of a corporation. wblcb were acknowtedlred 
before a notary. who was an olllcer or stockholder 
of the corporation at tbe time. Is unconstitutional 
In so far as It Impairs tbe lien of judlrments recov
ered and docketed prior to the approval of .uch aCL 
Merchants' Bank v. Ballou. DB Va. Ill, 81 S. E. Rep. 
481. 

Delec:tlve C.rtlflcato of Acknowled.-nt of • Dee4.-
A certificate of acknowled.rment of a deed con"'e)'
inlr real estate by a corporation. which falls to show 
that the ollicer or alrentexecutlnlr it was sworn. and 
deposed to the facts contained in the certillcale. as 
required by .. ec. Ii. ch. 73. Code. Is fatally defective. 
and doe .. noteutitie Rucb deed to be recorded. Abne:r 
v. Ohio Lumber & Mlnlnlr Co .. 45 W. Va. 446, 81 S. E. 
ReII.2&6. 
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DefeDce of USDry Not Available to CorporatlOD. -Tbe 

Act of Marcb 22. 1878. Code Va. 1887. sec. 2825, In pro
hibiting the defence of nenry to corporatlon80l~ not 
In \"iolallon of tbe federal constitution or that of 
\nrglnla and Is retroactive In Its operation. even 
though snit has been brought on such a contract 
before Its passage. Danville v. Pace. S5 Gratt. 1. 

Relattoa of Corporatloa to Stockholder Not a Flda
ciary Oae.-An Individual stockholder Is not. by 
reason of being a stockholder. a part owner of the 
property of the corporation, or entitled to act for It 
a., It.' agent: but he stands as a stranger towards It 
and may sue It and be sued by It and deal with It at 
arm's length. Kanawha Coal Co. v. Ballard &; Welch 
('oal Co .• 43 W. Va. 721. III S. E. Rep. 514. 

nay Coatl'llCt wltll Its MOlllllera.-An Incorporated 
company is. In a lepl point of view. wholly distinct 
from tbe persons composing It and may make any 
contract with one of Its members or stockholders 
that It might make with a stranger. Blgp v. 
Elliston Dev. Co .. lIS Va. 404. III S. E. ReP. 118. 

nay Secure Debts to Sbareboider.-A corporation 
may contract debts to Its Individual corporators 
and ill asmuch bound to pay or secnre lIucb debts 
a.. debts due to strangers. and the fact that a deed 
18 gl\"en to secure such debts does not render It 
fraudulent unless some trandulent Intent Is sbown. 
Burr v. McDonald. 8 Gratt. 216: Hope v. Sail Co .. 26 
W. Va.'iIIII. 

Ultra Vins ContrKts. 
Wilea Corporatloa May Set up Defence of "Ultra 

YIru."-When want of power Is apparent upon com
paring the act done wltb the terms of the charter, 
the party dealing with the corporation Is presumed 
to have knowledge of the defect, and the defense of 
..ura rirH Ls available against him. But such a de
fense would not be petmltted to prevaLi against a 
party who cannot be presumed to have had any 
knowledge of the want of anthorlty to make the 
contract. Hence, If the question of authority de
pends nor merely upon the law under which the 
corporation acts. but upon tbe existence of certain 
extrlnsLc facts resting pecnllarlY wlthLn tbe knowl
edge of the corporate olllcers. then the corporation 
1I'onld be estopped from denylnlr that whLch. by 
a.'<Rumlng to make the contract. It had virtually 
amrmed. Boyce v. Montauk Gas Coal Co .• 87 W. 
Va. 73, 18 S. E. ReP. Ii05. 

Where there Is nothing on Uu fac~ of tA. paP" In
diratinlr that a corporation ha. .. exceeded It. .. cor· 
porate powers In the execution of a mortgage. It 
will not be allowed to plead "ultra llir,." In 'a suit to 
enforce It. The stockholders only can oblect. not 
the corporation Itself. Boyce v. Montank Gas Coal 
Co., 37 W. Va. 73. 18 S. E. Rep. 501 .. 

WhoMayContest Ultra Vlrea Ac:ts.-The corpora· 
tion can conte:lt an ultra vir,. act of Its directory. 
also the attorney general may restrain a corporate 
excess which tends to tbe public Inlury. 

But the lIresldent and directors. as such. have no 
authority to sue In behalf of tbe corporation. 
Smith v. Cornellns. 41 W. Va. 511. sa S. E. Rep. 1iIIII. 

RIcbts 01 a Minority of ,sbareholdera.-In order to 
glve standing In a conrt of eqnlty to a small minor· 
Ity of shareholders. contesting. as vltra vin •• an act 
of the directors. It must appear that they have 
exhaDsted all the means within their reach to ob
tain redress of their grievance within tbe corpo
ration Itself and. that they were Htockholders at the 
time of the transaction complalned of or that the 
shares have devolved on them since. by operation 

of law. Boyce v. Montauk Gas Coal Co .. 87 W. Va. 
78, 18 S. E. Rep. 1101. 

Contncts Palrly wltbln the ObJects of Incorporation 
Not "Ultra Vlres."-A contract by a railway company 
to deliver a certain number of bales of cotton In a 
certain place at a specltled time III not ultra vlrt. a 
railroad corporation. being Incident to and for the 
benetlt of their bnslness as common carriers. and 
not forbidden by tbelr charter. The court. citing I 
Wood Ry. Law. pp. 179.480. said: "There III no ques. 
tlon but that. under the head of Its Implied powerM. 
a corporation. especlalLy a railroad corporation. 
may. In order to Increase Its business. enter Into 
many contracts and underta1r.lngtl wblch are not 
strictly wlthLn Its exprellB powers, If they are not 
expressly prohibited and are essential to promote 
the business of the corporations. or add materially 
to the convenience of Its prosecution." R. Co. v. 
Compress Co .. 88 Va. m I S. E. Rep. 189. 

Where the charter of a corporation authorizes a 
bond Issne. an application of tbe proceeds to payoff 
the tloatlngdebtsof the corporation Is not ultra vi,." •• 
Addison v. Lewis. 75 Va. 701. 

Jurisdiction of equity to Annul Such Contracta.
Eqnlty has Jurisdiction to declare nnll and void an 
order of the board of directors of a corporation that 
Is vltra "iru and obstructs Its rights to property. 
though tbatorder be void. RavenSWOOd. etc .. R. Co. 
v. Woodyard. 48 W. Va. 1i58. 88 S. E. Rep. 1181\. 

Corporation a N_ary PartY.-In a suit to annul 
an act of a corporation as ultra llir ••• the corporation 
I .. a necessary party. Smith v. Cornelius. 41 w: Va. 
l1li. lIB S. E. Rep. 1iIIII. 

Power of Corporatlo ... to Acquire Land. 
Cbarters Merely Dlrectory.-"lt seems to me. tbat 

the charters limiting the amount of land that a cor
poration may aCQnlre are merely directory. They 
Impose no penalty In terms. They do not declare 
the purchase by ot conveyance to the banlr.s to be 
void. nor vest the title In the commonwealth or any 
other than the banks In consequence of such pnr
chase and conveyance. Tbe legal title passed to the 
banlr.s by the conveyance to them. and their con
veyance wonld effectually transfer that title to any 
other. If. In making the pnrchase of the land In 
question. the banks violated their charters. the cor
poration might. for that cause. be dissolved by a 
proceedlnlr at the snit of tbe commonwealth: and 
even In that case. It seems the better opinion that 
the property. If not previously conveyed away 
woUld revert. upon the dissolution of the corpora· 
tlon. to the grantor and not to the commonwealtb. 
But any conveyance made by the corporation. before 
Ibi dissolution would be effectnal to pass Its title. 
The banks therefore have a title wblch they can 
convey to the appellee and whlcb wonld. In his 
bands. be Indefeasible. It would seem extremely In
convenient If I a contractor with one of these bankM 
conld for the purpose of avoiding his contract. 
Institute the Inquiry whether the bank bad violated 
It.'i charter." GBBBN. J .. In The Banlr.s v. Poltlaux. 3 
Rand. 188: Fayette Land Co. v. L. &; N. R. Co .• 93 Va. 
274. :u S. E. Rep. 1016: Lltchtleld v. Preston. 98 Va. 
580. 87 S. E. Rep. 6, 8 Va. Law Reg. 897. and not.: 
Wroten v. Armat. 31 GratL 2:l8. 
It seems that where the corporation Is trying to 

enforce a sale by It of lands already acqnlred con· 
trary to Its charter. specltlc performance will be 
enforced. but not where the corporation Is trying 
to enforce a sale to Itself In violation of its charter. 
Banks v. PoLtLaux, 8 Rand. 188, and dictum In Fayette 
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Land Co. v. Louisville, etc .. R. Co., 98 Va. 174, 24 S. 
E. Rep.IOIt!. 

Such Cbarten Construed UberallY,-Under an act of 
assemblY, anthorlzlnll' a bank to hold as much real 
prOI)erty as may be requisite for Its Immediate 
accommodation. In relation to the convenient trans· 
action of It.~ business. and no more. tbe bank may 
purchase more a-round than Is necessary for tbe 
erection of a banklnll' house. build ftre·proof houses 
on the vacant land. for the II'reater Recurlly of the 
banklnll' house, and sell them to third persons. 
Banks v. Poltlaux, BRand. 136. See also. Davis v. 
Lee Camp (Va.), 18 S. E. Rep. 889. 

Statute of nortm.ln Not In Force In Vlrainla.-The 
Ntatute of mortmain has never been adopted Into 
the law of Vlrglula. and there Is no proceedlnll' 
authorlzed by the common or statute law of Vir· 
ainla under which lands acquired by a corporation 
In vlolaUon of Its charter can be forfeited to the 
Ntate. Fayette Land Co. v. Louisville &; Nashville 
R. Co .. lIS Va. 17., Sol S. E. Rep. 1018; Rlvanna Nav. Co. 
v. Dawsons, 8 Gratt. 19. 

Incapacity to T.ke Not Inferred from Inhibition to 
Hold.-An Incapacity to take will not be Inferred 
from an Inhibition to hold, thoulI'h tbe pollcy of tbe 
latter be to prevent the accumulation by the corpo
ration of a speclfted descrlptlon of property, If the 
purpose of the conveyance be a sale of the property 
by the corporation. and the appllcatlon of ihe pro
ceeds to the objects contemplated by the charter. 
Rlvanna Nav. Co. v. DaWllOns, 8 Gratt. 19; Banks v. 
Poltlaux, 8 Rand. 1118. 

Prohibition to THe lAnd _ Security Dou Not Avoid 
tbe .5ec:arIty.-A prohibition on a bank to take a deed 
of trust or mortll'ue to secure loans will uot render 
the security void, for such a proviSion Is made for 
the benefit of tbe lI'overnmentand not of the bor· 
rower and the 1I'0vernment alone can take advan
tall'e Qf Itor not at Its pleasure. Wroten v. Armat, 
81 Gratt. 2118-

Power to Alienate Its Pr.nch .... Mat Be Aatborlnd 
by Its Charter, Private Corporatloas,-A prlvate cor· 
poratlon, unless authorlzed by charter to do so, 
cannot lease or dispose of its franchise or Its prop. 
erty needful In the performance of Its obllll'ations 
to the state. without legislative consent. Dictum In 
Smltb v. CorneliUS, .1 W. Va. 118, lIB S. E. Rep .•. 

Sncb authorlty Is now given by Rtatute In Virginia, 
In case of a foreclosure and sale under a deed of 
trust or mortll'a&'e, or under a decree of court, of all 
the works and property of an Internal Improvement 
company. Code Va. 1887, IIll188-ol. I_ Acts 18111-2, p. 
8lI8: I Va. Law ReII'. 6f8. 

Quasi-Public COrporatlo .... -In RoPer v. McWhorter, 
T1 Va. 214, a ferry was held to be a quasi·publlc fran· 
chlse, In the proper exerclse of whlcb the publlc 
was Interested, hence could not be transferred 
without expre88 legislative authorlty. 

A quasi· public corporation has tbe power to mort· 
lI'aJre ItIl property for the furtherances of the objects 
of Its creation, when authorized by the legislature. 
Enders v. Board of Public Works, 1 Gratt. IMK. 

Cannot Thu Exempt Itself from Uabillty.-A rail· 
road corporation cannot. without distinct leglglatlve 
authorlty, by lease or auy other contract, turn over 
to another coml.any its road and the use of Its fran
cblses, and tbereby exempt Itself from responsi
blllty for the couduct and manall'ement of the road. 
Ricketts v. R. Co .. B8 W. Va. oIB8, 10 S. E. Rep. 801, 
2D Am. St. Rep. 901: FIsher v. R. Co., 89 W. Va. 888. 19 
So E. Rep. 1\78; Nulee v. R. Co., 88 Va. 7f1I, 8 S. E. Rep. 
3611. 5 Am. St. Rep. 308. 

Power te Subscribe to Stock In Another Corporation 
May Take Such Stock _ Secnrlty.-The taklDll' of 
stocklt and:honds of another corporation merel)' as 
collateral Recurlty for advances made to such ("or· 
poratlon doeR not come wlthlu the problbltlon of tbe 
Code of W. Va .• prohlbltlnll' one corporation from 
subscrlblnll' to or purcbaslnll' the stocks, bond~ or 
other securltieK of another corporation except in 
payment of a bona./ld, debt. County Court v. R. Co .• 
8Ii Fed. ReP. 161. 

May Be Authorized by Law.-A law authorlzln6r a 
bank to subscribe to:the stock of a joint stock com· 
pany Is valid. Goddln v. Crump, 8 Leill'h 110. 

n.y Accept Dev'" pr Bequest of Ita Own Stock. - A 
corporation has the power to accept a devise or 
bequest of its own stock whether such Is declared 
by Its charter to be realty or persoualty. Rlvanna 
Nav. Co. v. Da'A"SOns, a Gratt. 19. 

Power to Accept Beq-u.-COrporatlons have the 
lell'al capacity to take charltable bequests, when, 
and to the extent, authorlzed by their chartel"!!. 
Wilson v. Perry, 29 W. Va. 1110. 1 S. E. ReP. IIOI!; Uni
versity v. Tucker. a1 W. Va. 821, 8 S. E. Rep. -110; 
Roy v. Rowzle, 115 Gratt. 1i89. 

Parol Evidence Admlaalble to Show identity of Cor
poratlon.-Roy v. RQwzle. 16 Gratt. 1i89: Wllaon v. 
Perry, 29 W. Va. 1110, I So E. Rep lIOII. 

Corporation M.y Act _ Tnutee.-The old rule tbat 
a corporation could not be a trUlltee has been IuDII' 
rejected and now the well-establlshed doctrine is 
that corporations of every descrlptlon may Lake 
and bold estates as trnptees for purposes not forelll'D 
to the objects of their creation and existence and 
they may be compelled by the courts to carry the 
trusts into execution. Prot. Epls. Ed. Soc. v. Church· 
man's Reps.., 80 Va. 718. 

Power to Form a Partnenhlp with. Natural Per_", 
-The autborltles are confilctinll' as to wbether a 
corporation can form a partnershlpwlth an Individ· 
ual: but It Is believed that the welll'ht of authority 
Is all'alnst such power. A dictum In Wilson v. Car· 
ter 011 Co., 46 W. Va.., 83 S. E. Rep. 2ole. 

Where a corporation and an individual have as
sumed to enter Into a partnership. and jointly 
transacted busluess toll'ether, they may recover, by 
reason of their joint Interest, upon obl1ll'atioDS made 
to them In their partnership name, irrespective of 
tbelr partnership rlII'bts and duties as between 
themselves, or the power of such corporation to 
execute tbe powers Incident to a partnership. Wil
BOn v. Carter 011 Co .. 46 W. Va. 4110, 88 S. E. Rep. 2111. 

Po_r to Borrow Money. -A prlvate manufacturlnlr 
company may borrow mouey to carryon Its opera
tions. Burr v. McDonald, 8 Gratt. 1115: Pyles v. 
Riverside Furniture Co .. 80 W. Va. IlI8. S So E. Rep. 
909. 

Certification of Mortaqe Ronda hyTrustee.-Where 
certain ftnt mortll'all'e bondshavebeeu deposited as 
securlty for lI'eneral mortll'aa'e bonds, It Is not nec
essary for them to be certified by tbe trustee, antI 
If it were. It Is such a power couplEd uifA /J trllllt tbat 
a court of equity will compel Its execution. Atwood 
v. R. Co .• 86 Va. 1188, " S. E. Rep. 7ol8. 

Power to Make l1li Aulp_nt for the Be ..... t ofCred
Iton.-A corporation bas the power to make a deed 
of as.~llI'Dment to trustees for the benefit of creditor.<. 
Lewis v. Glenn, 84 Va. 9ol7. 8 S. E. Rep. !!GIl: Planters' 
Bank v. Whittle. 78 Va. 787: Burr v. McDonald. a 
Gratt. 215: Lamb v. Cecil, 211 W. Va. 288. 

A bank haH tbe power to make an asslll'Dment of 
Its as. .. ets for tbe beueftt of its creditors IDdepend-
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.. oUy of tbe Act of Feb. 18811. Farmers' Banlt v. 
Willis. 7 W. \'a. 81. 

!1unerof Maklnlr AaItr_t.-A corporation may 
~:rl'cute a deed of a. ..... ignment by any al'ent duly 
autborized and a deed ,prepared accordlnl' to tbe 
directions of tbe col'JlOration aud approved lIy the 
company In Ireueral meetlnl' Is valid. Burr v. Mc· 
Donald. 8 Gratt. 215-
"-Un.,md Sabscriptlons--CoMtructlon.-A deed 

of a'!Kignment to trustees for the beuellt of cred
IlnrS. of all the property of a cOl'JlOration. passe" all 
uupald subscriptions to tbe trustee. witb tbe ril'bt 
10 rollect the same. wben a call bas been duly made. 
hT ,ult lu bl" own name. as well under tbe statute. 
(';lde 1873. cb. 141. sec. 17. as In tbe exercise of the 
O"e1nal powel'!l of a conrt of equity. Sucb a deed Is 
10 be construed by tbe law of tbe domicil of tbe cor
I"'ration. Lewis v. Glenn. Bf Va. 947. 8 S. E. Rep.8IMI. 

Effect of s.le aDder Deed of T....t.-In Wasb. Alex. 
&: Geory. R. Co. v. Alex. '" Wasb. R. Co .• III Gratt. 112 •• 
DoBllA1'I. J .• was of opinion tbat cb. 81. IS 28. 5. Code 
Va. 1m provldtnl' that a sale under a deed of trust 
or mortlralre of a corporatlon's property. passed 
subsequently acquired Droperty all well. tbat the 
rorporatlon was iJ»O facto dl8801ved and tbe pur· 
.. baser became a cOl'JlOration. did not apply to tbe 
-ale by a trustee of a mere equity. conveylnl' no 
leral title. See Code Va. 1887. IS 1231. 121M. 12IIIl; Acts 
1((11-2. Po II1II. 
~to er-te Pnfe_ 
.. Vlralnla.-A deed by a private manufacturinl' 

rOl'llOration Incorporated In 1888. In trust to pay Its 
debts. wblcb IrIves preferences In favor of some of 
its stocltbolders wbo bad been sureties for the cor
poration. was valid. the Act of Feb. 18. 1887. Sess. 
Act •• cb. Bf. '17. problbltlnl' sucb preferences by 
minlul' and manufacturinl' corporations not apply
Icg. Burr v. McDonald. 8 Gratt. 215-

PrIor to the act of 1887 there was no law problbltlq 
preferences by all" Insolvent private corporation. 
Pyles v. Riverside Furn. Co.. 80 W. Va. 128. 2 S. E. 
Rep, lI0II. See also. Planters' Ban'll: v. Wblttle. '18 Va. 
737. For present statute. see Code Va. 1887.111411. 

laWest VI ....... -Tbe law In West Vlrll'lnla was tbe 
-ame as In ,'lrII'Inla until 1883. wben the provisions 
of the Act of 1887 were omitted from a Ireneral re
l'nactment of tbe law IrOvernlnl' corporations. so 
tbat trust deeds preferrinlr creditors executed In 
1ft 1881 and 188f were valid. since tbere was uotblnl'. 
attbat time. In tbe pollcy of tbe West Vlrlrlnla stat
otes. qainst sucb preferences. Pyles v. Riverside 
Fom. Co .. 80 W. Va. 1113.2 S. E. ReP. 8011. But In Hul
Inp v. HnllDlrll Lumber Co .• 88 W. Va. 851. 18 S. E. 
Rep.ll!I. the conrt said tbat tbe policy of tbe West 
Vlre1Dla statutes was cbanged adversely, to sucb 
prefereDces by cb. 7 •• sec. 2. Code W. Va. 

Now EIIU,. R.tllllly to tile 8eDeftt 01 All Bxldtnlr 
Cnditors.-A deed of trust executed by a corpora· 
tloD. If not execnted to secure a debt contracted. or 
money borrowed at tbe time of tbe creation of the 
lien. wtll euure ratablY tn all the credltol'll existing 
at tbe time of tbe creation of tbe lten. Code Va. 
1873. cb. 67.1 118; Code Va. 1887. I lIol11; ClIncb River 
Veneer Co. v. Kurtb. 90 Va. 787. 111 S. E. Rep. 878; 
Ha~t1n Wood· Vulcanizing Co. v. Cleveland Sblp 
Bulldlug Co.. IIol Va. ... 28 S. E. Rep. 8'/8, 8 Va. Law 
Reg. 108. and Mie: Hardy v. Mfg. Co .. 80 Va. <lOt. 

A CoafeMIon of J..-t Is .. Voluntary Preference 
wIt.1D t • .5tatate.-A corafuftoll of judgment by a 
corporation chartered by a court. for an antecedent 
debt, Is sucb an Illegal voluntary preference as 
comeswttbln the purview of sec.IHD.Code Va. 1887: 

bence will enure ratably to tbe benellt of all credit . 
ors wbORe debts existed at tbe lime. RtBLT. J. 
saying 06it.,,. tbat sucb a corporation mll'bt suffer .;, 
judgment. wbere It bad no defense. Tate v. Build. 
Inl' Ass·n. 117 Va. 7 •• 83 R. E. Rep. 881. 

Statute Applies to the Creation of .. Lien. Not to the 
PlIy_t of Indebted_.-Au alIsilrnment of bonds 
of a corporation at tbelr face value In dlscbarl'e of 
tbe company's Indebtedness and not as "cu,.lt" for 
tbe Indebtedness of tbe company Is uot tbe creation 
of a lien so as to come witbln tbe lannage of tbe 
statute provldlnl' tbat "ADY lien or Incumbrauce 
created by any company on Its works or property 
for tbe purpose of II'Ivlnlr a preference to one or more 
creditors oftbe company over any otber creditor or 
creditors. except to secure a debt coutracted or 
money borrowed at tbe time of the creation of tbe 
lien or encumbrance sball enure ratablY to the 
benellt of all tbe creditors of the company." Code 
Va. 1878, cb. 117. S 118: Code Va. 1887. luolll; Plante",' 
Ban'll: v. Wblttle. '18 Va. 787. 

PrIority of Lien to Tb ... Famlshlnlr Suppllea, etc. -
Sections 1M85. 2488. provldlnl' tbat employees and 
persons furulsblnlr supplies to raUroads. mlnlnlr 
and manufacturlnlr companies sball bave liens 
snperior to mortgqes. deeds of trust. etc .• executed 
since Marcb III. 111'77. Is not In conlltct witb the 14th 
amendment to tbe United States Constitution. a .. 
belnlr special and class lelrlRlation. and pllr Iron fur
nlsbed to a rolllnl' millis Included amonlr sucb "SUI>
plles." The supply llens are given precedence over 
all mortll'alres. etc .• executed since Marcb III. 1887. not 
merely over those executed between tbat date and 
May 1. 1888. Va. Denl. Co. v. Crozer Iron Co •• 90 Va. 
Il111. 17 S. E. Rep. 808. 

The Capital Stock .. Trut Fand for the Benefit of 
Cndlton.-Tbe capital stock of a corporation Is a 
trustfund for tbe benellt of creditors; for tbe same 
reason. tbe entire assets are also. and tbe dlrecton 
are tbe trustees for tbe creditors of tbe corporation. 
Lamb v. Laulrblln. 15 W. Va. 800: Lamb v. Pannell. 
!IS W. Va. 808; Sweeney v. Reftnlnlr Co .. 80 W. Va. 4-1S. 
• S. E. ReP. "I; Newcomb v. Brooks. 18 W. Va. 118: 
Hardy v. Manufacturlnlr Co .. 80 Va. <lOt. 

&pecIaIly. tbe Unpllld .5abscrlpt ....... - .. COrporate 
property aud a.'Isets. eMpeclally tbe unpaid subscrlp. 
tions. constitute a trust fund. speciallY set apart for 
the payment of corporate debts. upon the faith of 
wblch tbose debts were contracted. and It will be 
pursued and subjected to tbe satisfaction of tbe 
corporate lIabllltle... Wben. as In tbls case. a joint 
stoclt company maltes a.n asslnment for tbebenellt 
of Its creditors. all tbe property ,and assets of tbe 
company. embraced In tbe deed. pass tbereby to 
tbe trustees for tbe purposes of tbe trust, as pro
vided by tbe Instrument; and the effect of 'the as. 
slnment Is to divest tbe company of tbe right to 
collect and apply Kucb assetll. and to vest tbat 
autbority In tbe trustees. Tbougb tbe company 
does not. and cannot, assign Its ril'bt of francblse 
to make tbe calls necessary to enable tbe trustees 
to payoff tbe debts. and It remains Its duty to make 
lIucb call. yet If It nel'lects or stubboruly refuseK 
to dlscbarge tbat duty. and a court of equity I .. 
called on to administer tbe tru!lt. and It al'pearll 
tbat tbe trustees named In tbe deed bave proved 
IneMclenL or are not, for reasons satisfactory to tbe 
court, tbe proper persons to execute tbe trust. Mucb 
court will remove tbem and appoint another or 
otbers In their place. and confer upon the truHtee 
or trustees substituted. all tbe powers and authority 
necessary to tbe prompt and faithful execution of 
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the trust: which authority Is not only conferred 
upon the court by our statnte. but Is necessarily 
inclc.ent to the exercise of It.~ ordinary powers 
touchlnlr the administration of trusts. In short, 
the application of these principles exemplifies the 
fact that corporations. as well as natural persons. 
must pay their debts." Lewis v. Glenn. 114 Va. USI. 
6 S. E. Rep. 866. 

G. EMINENT DOMAlN.-See monoa-raphlc M'" on 
"Eminent Domain." 

May Be Det .. ated to Private Corporatlons.-The 
rllrht of eminent domain appertains to every inde
pendent Irovernment, and maY. be delelrated to prl· 
vate corporations. to be exercised by them In the 
execution ofworkB.in which the public Is Interested. 
B. &0. R. Co. v. P. W. &K. R. CO •• 17W. va. 1141: W. 
Va. Trans. Co. v. Vol. O. & C. Co .. 6 W. Va. 381. 

Mast CoDd_n the Fee .5Imple.-Corporatlons ex
cept a turnpike company condemninlr land under 
Code Va. 1873. th. 66. sec. 11. Code Va. 1887. S 10'iII. must 
take and pay for the fee simple and not merely an 
easement. and such provision Is not unconstitu
tional. Roanoke v. Berkowitz. 80 Va. 616. 

Corporation Mast Pay Money Into Conrt, Where the 
Title .. Dlsputed.-A corporation can only acquire a 
clear title to land condemned for Its purposes by 
paylnlr the damalres In to court. 80 that parties in 
Interest maY be convened before the court. Robin· 
Mon v. Crenshaw. 114 Va. S48, 6 S. E. ReP. 222. 

TeletrnPb and Telepbone Pol ..... Addltloaal Servl
tude.-Placlnlr of poles on a public hllrhwaY con
stitutes an additional servitude. and ~e act Feb. 10. 
1I18O. Code Va. 1887. 111287-1lIII0 au thorlzl ng telelrraph 
and telephone companies to erect their poles along 
the public roads. etc .. does not anthorlze them to do 
110 without compensatln$ the owners of the fee. 
Klnce the public have only the easement of right of 
way and such taking without compensation would 
violate the constitutional prohibition against taking 
private property without compensation. W. U. Tel. 
Co. v. Williams. 86 Va. 6D6. 11 S. E. Rep. 106. 

Property of a CorporatloD EqD .. ly Subject to the 
Rll(ht of Emlneat DomaID.-The property of a corpo
ration Is as much subject to the right of eminent 
domain as that of a natural person. whether con· 
Hbtlng of the land Itself or a mere right of way and 
If tbe charter of a railroad company authorizes It 
to cross the right of way of a canal company. It may 
do so provided they do not obstruct the tralJlc of 
the canal. on payment of a just compensation. con· 
demnlng the land as the property of the canal com
pany If they own It: but If they have only a rllrht of 
way. condemnlnlr It as the property of the original 
owner Rubject to the right of way of the caual com
pany. 'l'uckahoe Canal Co. v. Tuckahoe R. Co .. 11 
Lellrh 43. 

Tbere III nothing so sacred In the title of a railroad 
company to property. that It cannot be taken under 
the exercise of the rllrht of eminent domain. Prop
erty belotWIng to a railroad company and not In 
actual nse nece •• a7'1l to tlu pro~r «XtrciBe 01 tht fran
dllt thweol may be taken for the purposes of 
another railroad under the general railroad law of 
the state. An express legislative enactment Is 
generally required In order to take such property 
In use by a railroad company. except where the 
proposed appropriation would not destroy or greatly 
Injure the franchise of the company. or render It 
dllJlcult to prosecute the object thereof. B. & O. R. 
R. Co. v. P. W. & Ky. R. R. Co •• 17 W. Va. 812.852. 

H. LIABILITY OF CORPORATIONS. 
Civilly. 
Corporations Liable Civilly for the Torts of Tbelr 

APDts, Committed wltbln the Scope of Their Elaploy
ment.-It was at firRt doubted whether a corpora
tion was In any case liable In a civil suit for the torts 
of Its agents. especially whether an action of treK
pass would lie against a corporation. But modern 
authorities all alrree. that corporations are liable 
for torts committed by their agents In the dlscbargt:' 
of the business of their employment and within the 
proper range of such employment and that too 
whether the tort be one. the responsibility for which 
Is to be enforced by an action on the case or by 
trespass. State v. B. & O. R. Co .. III W. Va. 1182: Nor· 
folk v. West. R. Co. v. Neely. 91 Va.Ii8U.1II S. E. Rep. 
887. 

Leueor Mortl(lllrO Works No Eumptlon.-Acorpora· 
tion cannot exempt Itself from liablllty by leaslnlr 
Its properlY and the use of Its franchises to another. 
without the authority of the legislature. Ricketts 
v. Railroad. 83 W. Va. 4{13. 10 S. E. Rep. BOI, 15 Am. 8t. 
Rep. 1101. 

Nor does a voluntary conveyance by deed of trust 
of Its properlY and franChises. without the author
Ity of the legislature. work such an exemption. 
Naglee v. Railroad Co .. 83 Va. 707. 3 S. E. Rep .•• 

Bven Wben Torts Are Wilful ad M81ldoaa.-AI· 
though there has lonlr been doubt on the question. 
and there is still confilct, the better opinion now I .. 
that a corporation Is liable not only for tbe unlu· 
tentional torts of its alrents when done wlthlu the 
scope of their employment, but also for their wUfuJ. 
or malicious torts under the same circumstauces. 
State v. B. & O. R. Co .• 15 W. Va. 882. 

Liability for PaDltlve D_-.u.-In West Virginia. 
a corporation Is uot liable to punitive damages even 
for the wanton and malicious acts of Its agents. In 
the absence of evidence tendlnlr to show that hi .. 
conduct was either authorized or approved by the 
corporation or that the agent was Incompetent or 
of known bad character. Ricketts v. Ches .. etc .. H. 
Co.. 83 W. Va. 483. to S. E. Rep. BOI. 25 Am. 8t. Rep. 
1101. See also. dictum In Norfolk. etc .• R. Co. v. Lip,· 
comb. 110 Va. 187. 17 S. E. Rep. 809. This question halO 
never arisen directlY In Virginia. but In Norfolk & 
West. R. Co. v. Anderson. 90 Va. I. 17 S. E. Rep. 75 •. 
the corporation was held liable for punitive dam
ages, but on the ground that the corporation sub>oe· 
quently ratified the act of it., agent. 

Unintentional Tort of Apnt.-But where the unla ... · 
ful act of the agent Is not wilful or malicious but 
the result of a mistake. punitive damages cannot be 
exacted from the corporation. NorfOlk & We"t. R. 
Co. v. Lipscomb. 110 Va. 187. 11 S. E. 809. 

When Not Liable for Non-F--'-A corporation 
chartered for the Improvt:'lnent of a river and 
authorized to charlre tolla thereon. If It has not 
charlred tolls. Is not liable for damages re!lultlulr 
from failure to improve the river. James River &. 
Kanawha Co. v. Early. 13 Gratt. 641. 

Criminally. 
In VIrJr\Dla Cannot Be Indlc:ted by Its Corporate N_. 

-A corporation such as the PresIdent. Directol"ll 
and Company of Swift Run Gap Turnpike Co. cannot 
be impleaded criminalitw by its artificial name for 
committlug a nuisance in obstrUcting a common 
public hllrhway by dilrging It up and pladng stone 
In It. COin. v. President, etc .• of S. R. G. Turnpike 
Co .• II Va. Cas. 86lI. 

In West Vlrtrlnla Corporation Liable Crlml .. ll,. lor 
tbe.Ac:ts of Misfeasance as WeD _ NGn-F_ce.·-
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Althouwh formerly a matter of doubt. It may now 
he relrarded as settled that a corporation may be 
indicted for a failure to perform certain public 
.Int!es which tbe law or Its charter' bas Impolled 
upun them. A distinction was formerly made 
hetween acL" of non·fea. .. ance. or failure to perform 
,nch duties. and acts of misfeasance by the acents 
"i a corporation. In the former the corporation was 
bdd liable. In the latter. some courts beld It not to 
loe >0; but this distinction Is' no lonlrer recolrnlzed 
lIy the weight of autborlty. GREII5. P .• In State v. 
B . .It O. R. Co .. 1!'; \V. Va. sa 

Where BvD IntelltloD Constitutes an Slemeat of tbe 
Offence.-"Iu view of the fact that since these decl· 
sions have been rendered. the courts bave Ilhown a 
tendency to extend the llabl11lJ' of corporations In 
civil actions for the misfeasance of their alrents. 
and as it seems now well settled that they may be 
beld liable In suits for libel. and perhaps malicious 
I.r~cution. and for assaults and batteries com· 
mitted by their agents 'In tbe performance of their 
do ties. and In view of the further fact that they 
may lu snch suits. It I .. sald. be subjected to exem· 
plary or punitive damaces. I heSitate to accede to 
the statement that they cannot be beld liable to an 
iudlctment for any offences whlcb derive their 
'riminallty from evU Intention. Tbe very basis of 
an action of libel. or for a malicious prosecution. Is 
the evil Intent. the malice of the party "alnst 
wbom such a suit Is broulrht; and I caunot now well 
I«< how It is possible to hold that a corporation 
may be sued for a libel. and pnnltive dam aces 
recovered. and at the same time hold that such 
corporation conld nOl be Indicted for such libel. 
The snits of libel and malicious prosecntion are In 
their nature very like to criminal proceedlnp; and 
if they lie aplnst a corporation. It 'WOuld seem to 
f"lIow. that there are cases for Which Indictments 
may lie &!ralnst a corporation where the evil Inten· 
tlon constitntes an element In the offence. And If a 
corporation Ill. as has been said. liable civilly for an 
a.<.<anlt and battery committed throulrh Its servants, 
it 1& perhaps Irolnlr too far to Say that a corporation 
,an lu no case be liable criminally for any offence 
anlnst the person under any clrcumRtances. " 
GIlIIRN. P .. In State v. B. & O. R. Co .• 15 W. Va. 8Il2. 

May Be IndIc:ted for a Nul __ .-If a railroad com
pany. nnder antborlty from a county conrt lrivlnlr 
it IIcen~e to build Its road npon. alonlr. or acr088 
I·nbllc hllrhwaYR upon the express condition that It 
• hall restore sncb hllrhways to their former state. 
Qr to such state. a.'I not unnecessarily to have 1m· 
paired their nsefulness. takes posses.qlon of a part of 
a pnbllc hllrbway and constructs Its road upon It. 
h~t falls to restore tbe hllrhway to such Rtate as Is 
rerr:tlred by law. It Is pllty of malntalnlnlr a nul
'nce. and may be Indicted under section 45. ch. 48. 
nf the Code. notwlthstandlnlr It bas sucb authority 
f~om the county court. State v. Mononlrahela R. 
Il Co .• 37 W. Va. I~ UI S. E. Rep. 6111. 

LlUIe for Coatempt.-A corporation Is liable to a 
ti:Je for a contempt. by motion. 8. & O. R. ('A>. v. 
Wheellnlr. 18 Gratt. 40-

nay Be IDdIcted for "Sabbatb Breaklnlr. "-A corpo. 
ration may be Indicted for "Sabbath breaking" un
der Code W. Va.. ch. 148. SI UI and 17: State v. B. & o. 
R. Co .. 15 W. Va. 362. 

Proof ~ In Indlctment.-"But while In a 
ctT\J. mit for a tort. even when done wilfully. per. 
haps no other proof may be necessary In any ca.qe 
\han that the act was done by Its "ents. yet to hold 

such proof suMclent to sustain an Indictment 
alralust a corporation for the misfeasance of It.. 
alrents In every case would be to dlsrelrard the 
maxim. that the accused Is always presumed to be 
Innocent; and clear proof of Irunton the part of the 
accused must be produced. before a conviction can 
properly be bad. The act of misfeasance may. In a 
particular case. be of such a character. that thoulrh 
done by an authorized alrent within the scope of 
bls Q'eneral employment and for the benel1t of the 
corporation. yet It may Jrlve rise to but a suspicion 
that It bas been directed or approved by the corpo. 
ration. And If the act be of such character. Inde
pendent proof mUllt In such CaBe be produced of the 
approval of tbe corporation. before It can be found 
pllty In a criminal proceedlnlr. In such case It 
would clearly not be necessoAry to prove that the 
corporation by a distinct act. 8uch as a vote of It" 
directors. either directed the act to be done or Ruh
seQuen tly approved of Its belnlr done. For If this Watt 

required. It would amount to an absolnte exemption 
of a corporation from all liability criminally for 
the wronp of Its acents ; for criminal acts are never 
so formally directed or approved. Still In sucb a 
case the approval of the corporation must be satiN' 
factorlly proven. but sucb approval may be shown 
satisfactorilY otherwise than by provlnlr such di. 
rect act of approval. Tbe criminal act belnlr iu 
Ruch a case done by an authorized alrent actlntr 
within tbe scope of his authOrity. the mere dolull 
of the act. even thoulrh done wilfully. suMclently 
shows. we Incline to think. the assent and approval 
of the corporation. to make them liable in a clvll 
suit; and It Jrlves rise to a suspicion In a Criminal 
proceedlnlr &!ralnst the corporation. whlcb. If corrob
orated by evidence that similar acL. have been done 
by the alrents of the corporation repeatedly. 'WOuld 
be suMclent proof of their approval to justify a con
viction. It Is but a reasonable Inference that actN 
which are habitually done by the authorized 
alrentR of a corporation are done with their ap. 
proval ; and this Is Indeed almost the only manner 
In whlcb the approval by the corporation of the 
acL'i of Its aa-enL~ can ever be proven. The tacit 
appropriation by a corporation of the benellts of 
the acts of Its alrents. repeatedl}· occurring. Is full 
and satisfactory proof of the assent of the cor(l<'
ration to tbe dolnlr of such acts." GRBI:N. P .• In 
State v. B. & 0. R. Co .. III W. Va. 882. 

Llabilltyof a Qaasl-Publlc Corporatlon.--A corpora. 
tlon Is liable to be Rued In assump"lt under the au . 
thorlty of Its charter for work doue and material!! 
furnished even though the Iro,'ernor and otber om. 
cerR are members. a.q mere trustee" for the state. 
havlnlr no personal Interest In It. and the object of 
tbe corporation Is to effect a pllbllc Improvement 
at the public expense. The court dlHtingulshed 
thl~ caRe from that of Sayre v. Turnpike Co.. 10 
Lela-h 4M. holdlnlr that caRe only authority for the 
proposition that a quasl·publlc corporation like the 
above Is not liable for a remote and consequential 
Injury. Dunnlnlrton v. Pre" .. etc .. Turnpike Road. 6 
Gratt.1I10. 

IV. STOCK AND STOCKHOLDBRS. 

See monolrraphlc fIOt, on "Stock and StOCk
holder,," appended to OIlborne v. Osborne. 24 Gratt. 
an. 

A. THE CONTRACT OF SUBSCRIPTION. 
When Blndlnlr.-Tbe contract of subscription be. 

comes mutual and blndlnlr when the subscription 
is made and accepted. but no rla-htof action accrue" 
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until a valid call has been made. Lewis v. Glenn, 
M Va. IItT. 8 S. E. Rep. 888. 

Ch ... acter of SalJacriptiOD a ~n for the Jury.
Whether the contract of defendant was a contract 
to take stock In an exlRtlnc corporation or merely 
an acreement to subscribe to a corporation to be 
subsequently formed, 1M a Questlon for the jury. 
Exposition v. Ocheltree, 44 W. Va. 628, ao S. E. Rep. 
78. 

Ratification of SubKrlption CoDtrec:t.- A stock
holder who votes In a corporate meetlnc and pays 
an aBBeBBment on bls stock, Is estopped to deny the 
existence of the corporation when sued on his sub
scription; and thouch the capital stock be reduced 
after bls subscription. by votlnc he acknowledces 
blmself a shareholder and Is presumed to consent 
to such chance, belq bound with notice of It as a 
sbarebolder. Greenbrier Ind. ExP. v. Squires, to 
W. Va. 1m, 11 S. E. ReP. lOll\. 

Proof of SullKrlptioD. 
N .... on Book of Corpontlon.-Where tbe name 

of an Individual appears upon tbe stock book of a 
r.orporatlon as a stockholder, the presumption Is 
tbat be Is the owner of tbe Btock appearinc In his 
name; and such book Is proper evidence to co to 
the jury to show that be was asubacriber to the cap
ltalstock of sucb corporation. South Bran'cb Ry. 
Co. v. Lonc, 41 W. Va. 181, 1'1 S. E. Rep. 211'1. See alBo, 
Exposition v. Ocbeltree, 44 W. Va. 628, ao S. E. Rep. 
'18 ; Grays v. Turnpike Co .. 'Rand. 1178. 

A Cortltlcate Not ~y.-Tbe certllicate Is 
merelY evidence, but not the only evidence of 
ownersblp of stock. He Is a stockholder, who bas 
subscribed and paid for sbaresof stock In a corpora
tion. Crumlls.b v. Sben. Val. R. Co., to W. Va. 887, 
22 S. E. Rep. flO. 

Must Be In SullKrlber's HudwrltfDIr.-Tbe fact tbat 
defendants' names appear on tbe books of the com
panY,1f not In their handwrltlnc, Is no proof of a 
written contract to take stock and the statute of 
limitation to the sult on a verbal contract Is a cood 
defence, after the lapse of tbree years. Savlnp 
Bauk v. Land Co.. 118 Va. 8IiIl, 81 S. E. ReP. 1111. 

Fellute to Mak. Required Cuh Pay_t No DefeDce. 
-A subscriber to stock In a corporation cannot es
scape his llablllty to pay his subscription on the 
cround that he did not make the required casb pay
ment at the time be subscribed. P. W. '" K. R. Co. 
v. Applecate. 21 W. Va. 1'l2. 

SabKrlptfoa CoDtnc:t Not Avoided to IDJury of Cred
Itors by Feet Tllet a Lottery Constituted tbe Induce
ment.-In a suit by the receiver of a court to collect 
an aBBeBBment on unpaid subscriptions to an InSOl
vent corporation, for the benellt of creditors. wbo 
credited the corporation on the faltb of su;b sub
scriptions, without knowledce of tbelr vice. sucb 
subscriptions belnc lawful on tbelr face, sbare 
holdel'R will not be allowed to set UP the defence 
tbat tbe Inducement to said subscriptions was the 
distribution by lot of lots of unequal value. card
well v. Kelley. l1li Va. 11'10.28 S. E. ReP. l1li8. 

SallacriptiODB Need Not N_rlly Be In CUh.-Sub
Hcrlptlons to stock In a corporation need not, In the 
abllence oflJtatutory provisions reQulrinc It, be paid 
In cash, but any property whlcb the corporation Is 
authorized to purcbase. or whlcb Is neceBBary for 
tbe purpose of Its lelritlmate buslneBB may be re
ceived In payment. Rlcbardson v. Graham, 'Ii W. 
Va. 1M, 80S. E. Rep. lit. 

Act Trusferrlnlr Salts to EDforce.5toc:k SallKrlptfoaa 
from Courts of equity to Coarts of Law. CoDStftu
tfonel.-Tbe Act of Dec. 22. 18117, clvlnc courts of law 

jurisdiction of all suits for the recovery of unpaid 
stock subscriptions, Is not unconstitutional as tak
Inc away a vested ricbt to a remedy In equity, and 
It cannot be claimed that equity still haa jurisdic
tion of such suits on tbe cround that tbe remedy at 
law Is luadequate. Sblckell v. Improvement ('0. 

(Va.), 3'1 S. E. Rep. 818. 
Evldence of Insolvency In MaldDIr AI'_-......... - A 

returD of "no effects" on an execution aealMt share
bolders In a sult to collect an aBBeumen t, Is pri_ 
lad, evidence of their Insolvency, and a further 
aBBe8Bment may be laid on such as bave paid the 
Ilrst, without ,lnQulrinc as to wbat real estate or 
otber property Is owned by the dellnquent stock
bolder, since tbilt woUld unduly delay credltorR In 
obtalnlnc their debts. Martin v. Salem Land Co .. 
87 Va. 8C9, 88 S. E. Rep. 800. 

s.le of.stock nay Be Delayed DDtfl Defaalt III Pay
ment of All tbe InRaUments.·-Internallmprovement 
companies, whlcb bave the riCht to sell the stack of 
sharebolders for delinquencies In the payment of 
Installments called for by them. are not obU&'ed to 
sell at the lirst failure to pay an Installment. but 
may walt until delinquencies have occurred ou 
them all, and may sell the stock. and hold the stock
bolder llable for tbe amount of any 1088 that may 
result to the company, with Interest on the Install
ments from tbe time tbey severally fell due. 
Brockenbrouch v. James River, etc .. Co .• I Pat. '" 
R.N. 

Statatory Remed,. Merely CaDlDlatlve.-'l'he remedy 
lriven by statute to make sale and transfer of the 
shares of a defaultlnc stockholder Is simply" cumu
lallve and does not deprive the corporation of Its 
richt of actlou or relieve the stockholder from hi" 
obllcatlon of payment. LewlA v. Glenn. M Va. 947. 6 
S. E. Rep. 888; Grays v. Turnpike Co., 4 Rand. 1'>78. 

Dll'tlnctlon between Guaranteed ...it Preferred Stock. 
-Where a contract calls for tbe payment of el&'bt. 
per cent. prdn7'td stock by a corporation at It. .. par 
value, It Is error to decree the payment of tbat 
amount of IIUIJI'GraU6d stock In lieu thereof since the 
corporation was not required to f1U/JI'lJrtU. the pay. 
ment of the ellrbt per cent. Dickinson v. Cbes .. etc .. 
R. Co .. 7 W. Va. suo. 

Uabfllty of VeDdor of .stock.-Wbere buYer aDd 
seller of stock In a joint stock company have botb 
recarded and treated the stock as paid np and nou
asseBBable. the seller Is liable to the blll"er for future 
aBBessments lawfully made on the stock. althou&'h 
the contract of sale stipulates that he II to be re1\eved 
frDm all lIablllty as endorser or otherwiae. for the 
debts of tbe company. Such _ment 18 Dot a 
debt or lIablllty for the company, but a debt or 1\a
blllty of the stockholder to the company. Stuart 
v. Peyton. 87 Va. '/118, 8C S. E. ReP. 818.. 

MaMa,. of DIIIII..- for Fella,. to DIIf¥er SUck. -
Where defendant sold plaintiffs certain shares of 
stock at a certain price, but the company denied 
tbat defendant owned any shares, If the plaintiff 
sues wltbout unreasonable delay, he 18 entfUed to 
recover the blcbest price of the stock In market at 
any time after demand and refusaL Gray v. Kemp. 
88 Va. 101. 18 S. E. Rep ... 

B. LIABILITY OF STOCKHOLDERS. 
No Llabfllty Oil .stockholder at CoIIImon Law beyoDel 

His SabKrlptfon.-It Is a well-setUed rule of the 
common law. that In tbe absence of any constitu
tional provision or "tatute law to the contrary there 
Is no llablllty upon the stockholders of acorporaUon 
to pay Its debts or llabillties beyond hlssubscrlptlon. 
Nlmlck v. Iron WorkB, 211 W. Va. 1M. 
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Natan 01 Comm_La ... Uablbty.-"Tbe lIabll1ty of 
tbe stockbolder. to the extent of his liability nnder 
tbe charter. Is liotBlmplY as such. but It Is a personal 
lIabUlty as surety for the company. It 18 virtually 
and ID effect a lIabtllty upou a contract. and the 
mntual aareement of the parties; not Indeed. In 
form an express personal contract. but an al(ree
ment of equallY blndlnlroblliration. COlllleQuent upon 
and resultiDe from the acts and adml88lon8 or 
implted assent of tbe parties." LACY. J .• In Hardy 
T. M'f'e Co.. 80 Va. 44N. 

Pa)rlllellt by .5tocIdIoI4er ExtIIIpt. .... a Debt o. tbe 
~-Wbere a 8tockholder satislles a lteu on 
property of the corporation and takes an aaslpment 
of tbe lien to himself. such lien Is extlnplshed and 
the stockholder cannot revive It by an assllrDment 
t.) a third party. Hardy v. Norfolk X'f'e Co.. 80 Va. 
401. • 

StatIdes I_posl .. Farther U ..... lty to Be Strlc:tly 
Coaatr1led.-Allsuch constitutional or statutory pro
TlIIons which Impose a personal liability upon the 
atockholders for the payment of the corporate debts 
are to be strictlY construe!!. Nlmlck v. Iron Co .. 11& 
W. Va. 1M. 

ellhtreed by BIll la Bqulty-Proper Partles.-Such 
liability must be enforced by a bill In equity to which 
the corporation. the Btockholders and creditors al'e 
necessary parties. since the ltabll1ty of the stock
holders Is not primary. but secondary. and condl· 
tlonal on the Insumclency of the corporate aasets 
and canDot be determined wlthoutascertalnlnlrwho 
are tbe solvent Btocltbolders. the amonnt of Btock 
held by each. the amount of all debts due by the 
corporation to Its several creditors. and the amount 
ofthe avaUable corporate.aasets. Nlmlck v. Iron 
Co.. 11\ W. Va. 184. See Crumllsh v. Railroad. 118 W. 
\"a.a 

EaIerced la c:earta o' .state I • .,... .. It~haapd by 
Statafe Ia West Vlrala"'-Such ltablllty must be 
enforced In tbe courts of the state Imposlne It and 
tbrouah the remedy provided by the laws of that 
ltate. WooDll, J .. aaylnlr: "Dwelllnir In the place of 
itscreatioD. all contracts made with tbecorporation 
mll&t. by leeal Intendment. be made subject to the 
lit.wa of Its creation. aDd all persons contractiDe 
wltb It must be presumed to contract with reference 
to the remedies provided them by the Rtate creatiDe 
the corporation. and If tbese remedies are not as 
convenient and eftl.c1entas they milfbt possiblY have 
been made. they can have no rlehtful claim by law 
or comity to supplement sucb Ineftl.c1ent remedies 
by invotlne the ald of the conrts of a forelp state. 
They have contracted with reference to the advan
taees afforded them by the laws of the state under 
.. hlch the corporation was created. and no Injustice 
is done them wben they are obltlred to be conteut 
wltb tbe remedies whleb the laws of the same state 
aft'ord for the protection of their property and the 
enforcemeutof the rllrhts thereby eranted to them." 
Nlmlck v. Iron Works. 11\ W. Va. IN. 

The doctrine of this case has been superSeded by 
IS 58.58. ch. liB. Code W. Va. which lfives the c1rcult 
fourts jurlsdlctlou of such suit.. Swlulr v. Furniture 
Co.. t5 W. Va.1!8I. 81 S. E. Rep. nil; Swlnlr v. Veneer 
A: Panel Co.. e W. Va. 1188. 81 S. E. Rep.8lIII. 

r. RIGHT OF STOCKHOLDERS TO SUE OR 
DEFEND ON BEHALF OF CORPORATION. 

"'Ilea Corpontloa I •• 001 .. Co_m.-Stockhold
en; cannot sue In bebalf of a corporation In a court 
nfla .. ; but lu a court of equity the rule Is dUlerent. 
There. tholllfh redress should be obtained If pQ88\ble 
throulrh Its relrularly appOinted alrents. If It Is shown 

that the directors ormanalfiDIr oftl.cers have refused 
to act and redre88 has been vainlY 80ueht within 
the corporation. a bill by the stockholders them
selves will be eutertalued. Crumllsb v. R. Co .. 28 
W. Va. 8l1li; Xoore v. Schoppert. 211 W. '-a. 2110. 

In order to entitle a stockbolder to Institute and 
maintain a suit In equity to redress a corporate In
jUry committed i~ flir~'. aeainst a solvent COtl.o
ration lu the full exercise of Its franchises. and 
carrylnlr on Its corporate bUSiness. It must appear 
not only that tbe directors are either disabled by 
tbelr misconduct to aue. or that tbey have wrone
fully refused to do 80 upou a proper demand; but 
where the matter will admit of the necessary de
lay. and It Is practicable to call upon the stockhold· 
ers to act. this must _180 be done. Unttllt I .. shown 
that everv reasonable effort to obtain redresli 
throlllfh the replarly constituted aeents aud con
trolllne power of the corporatlou has proved uu
avallluir. a stockholder canuot sue In hili own 
name alone. nor on bebalf of himself and other 
stockholders. Nor do sections 11'1 and 58. ch. liB, Codl." 
W. Va. have any application to such a suit.. Rath
bone v. Parke:rsbure Gas Co .• 81 W. Va. 7111!. 8 S. E. 
ReP. /1'70. 

Wbu Allecatlou An I_mde.t.-Where the bill 
does not alleee that the corporation Is either InNOI
vent or has abandoned Its corporate business. or 
tbat any of Its oftl.cers have done any act uUr/J flirfl. 
but merely that the president and manaeer of the 
company's buslne88 has abused bls trust and that 
a majority of the directors and stockholders are 
under his lulluence and refuse to remove him. al
lelrlnlr that the said directors and stockholders are 
near klusmen of said president; that some of 
them reside at a distance and permit him to select 
their proxies. that they refused to permit a commit
tee appointed to Investllrate the boon of the com
pany to employ au expert to asstat them. that. at a 
meetlnlr for the election of a board of directors. 
80me of them wltbdrew and broke up the meetine 
and that they afterwards Irave notice for a meet
lue to elect Ilve directors. ilfnorlnlr the fact that 
three directors had been elected at the former 
meetlnlr : such facts. taken slnely or all toIfether 
do not of tbemselves necessarily establish that the 
directors and stockholders have acted either fraUd
ulently or In wilful dl.'1reeard of their duties or 
that they have manifestly abused the discretionary 
power vested In them or that a majority of them 
have by their mlscoDduct disabled themselves to act 
or that they have been lelfally called upon to act and 
refused to do 80. 80 as to eutltle stockholders to IUe 
a blUln their own name. Rathbone v. Gas Co .• 81 
W. Va. '1'118. 8 S. E. Rep. liTO. 

RIlrbt of 5tockbolder. to Defend a Salt .... ast Co .... 
poratIOa.-A corporation must defend a suit broueht 
aealnst It. In Its corporate name. and a stockbolder 
will not be permitted to defend. and bls answer wlll 
be stricken out. But If the omcers and aeeuta of 
the corporation refuse to defend the suit. In Its 
name the court may In equity allow such defence 
to be made by the stockholders. Park v. 011 Co.. 26 
W. Va.48&. 

A stockholder of a corporation cannot be reearcled 
as answerlne for tbe corporation Itself. In a spe
cial case. however. where tbere Is an allelratlon that 
the directors fraudulently refUSed to attend to the 
Interest of the corporation. a court of equity will. In 
Ita discretion. allow a stockholder to become a party 
defendant. for the purpose of protecUnlr. from un 
founded and ille8'al claims aealnst the company. 

309 



13 GRATT. VIllGINU. RJtPOR'tS, ANNO'tA.'tJtD. 

his own Interest and the Interest of such other 
I<tockholders as choose to join him In the defence. 
I{anawha Coal Co. v. Ballard & Welch Coal Co .• 48 
W. Va. 711. 29 S. E. Rep. 614. 

When Corporatlea H_ Ceaed Bu ....... -When. 
however. I t Is shown that the corporation has ceased 
to exist either In law or In fact or that It has aban
doned Its corporate business and nelrlected to 
maintain Its corporate existence by the election of 
olllcers. nothlnlr more can be required of the stock
holder or creditor In order to entlUe him to sue for 
the protection of his rllrhts In such corporation. than 
that he shonld show the 'condition of snch corpora· 
tlon and Its manuemenL Crnmllsh v. Railroad Co .. 
lIB W. Va. 8llS: Finney v. Bennett, 27 GratL _: Code 
W. Va. ch. 58. S &8. 

When Corporation Not Even a Nec:eaaary Part,y.-And 
when such a snit Is bronlrht by the stockholders of a 
forriollcorporatlon to compel a domestic corporation 
to account for certain assets of the said forel/Ol cor· 
poratlon In Its possession. the domestic courts have 
jnrlsdlction and the forel/Ol corporation Is not even 
a necessary party. The conrt dlstinll'ulshed this 
case from that of Nlmlck v. Iron Works. iii W. Va. 
184. where the object was to enforce a statutory 
liability Imposed by the state of Ohio. on stockholders 
of an Ohio corporation resldenL In West Vlrll'lnla. 
The court held that Buch llabillty belnlr conditional 
on fallure of assets conld not be enforced by the 
West Vlrll'lnla courts. since they had not Jurisdiction 
over the Ohio corporation. to determine the amonnt 
of 11,. assets. But In the principal case the llablllty 
of the domestic corporation Is absolute and nncon· 
dltional. Crnmllsh v. RaIlroad Co .. lIB W. Va. 8llS. 

Multlfarlou ..... of BIlL-A bill llied by a stock· 
holder of a dissolved corporation In his own behalf 
and that of other stockholders ualnst a domestic 
corllOration. primarily to compel It to hand over 
aRHets of the dlllHolved corporation In Its hands and. 
se('ondarlly. to ask that the creditors of the dissolved 
corporation may be convened and the assets 
dlKtributed amonlr Its creditors and shareholders. 
Is not open to the objection of multifariousness. 
CrumllRh v. Railroad Co .• lIB W. Va. 8IS. 

Barred by IAchea.-Whlle a minority of the stock
holders of a corporation may maintain a bill In 
equity. In behalf of themselves and other stock· 
holders. for fraud. conspiracy. or vltNl "'r., acts. 
against a corporation. Its olllcers. or others who 
llarLlclpated therein. when the minority stockhold· 
ers have been Injured by said act, they must act 
promptly. and not walt an unreasonable time. If 
they postpone their complaint for an unreasonable 
time. they forfeit their right to equitable relief. 
Boyce v. Montauk Gas Coal Co .. 37 W. Va. 78. 111 S. E. 
Rep. 501. 

Where a stockholder has uotlce or the means at 
hand of becomlnll' acquainted with the contracts 
made by the corporation In which he Is a stock
holder. a conrt of equity wlll not allow him to 
remain quiet an unrea.~onable lenlrth of time. with 
a view of ascertainlnll' wheLher the contract will 
result In proftt to him. and then repudlaLe the 
contract If It has resulted In 1088. BoYce v. Montauk 
Gas Coal Co .• 37 W. Va. 78, illS. E. Rep. IiIIl. 

Acquleace_ by Pallure to Attend Meetlnp.-And 
If the minority of stockholders fall to attend meet
I nil'><. they will be held to acquiesce In whatever 
I" done by the majority. and are barred of relief In 
"Iulty. Boyce v. Montank Ga~ Coal Co .. 37 W. Va. 

. 73. 18 S. E. Rep. 501. 

Parties to the .5u1t.-Where. In a suit In eqnlty b)' 
a shareholder to protect his equitable Interest In 
the affairs of a corporation. all the parties In Inter
est. stockholders. directors and president are before 
the court, It Is unnecessary to make the corporation 
a formal party. Kyle v. W&/Oler. 45 W. Va. Itfl. 3:! 
S. E. Rep. 218. 

D. DIVIDENDS.-The board of directors may from 
time to time declare dividends of so mucb o~ tb .. 
net profits as they may deem It prudent to divide. If 
any stockbolder be Indebted to the corporation. hi, 
dividend. or so much thereof as may be necessary. 
may be applied to the payment of the debt: If the 
same be then due and payable. Code W. Va. 1891. 
ch.1I8. S 311: Donnally v. Rearndon. 41 W. Va. 5111. l!3 
S. E. Rep. 848. 

.stock Dlvldenda.-A Btock dividend Is not In 
the ordinary sense of the word. a dividend. the 
latter belnlr the distribution of proftts to stock· 
holders as Income from their Investment. A 
stock dividend Is merely an Increase In the 
number of shares, the Increased nnmber rep
resentinlr exactly the same property that w&.!< 

represented by the smaller number of sbare~. 
Rence where two parties uree to exchanlre sbare" 
In two corporations. retalnlnll' the dividends de
clared for a certain month, and one corporation 
declares a stock dividend. such dividend IrOCS with 
the stock and cannot be retained as a true dividend. 
Kaufman v. Woolen MUla. 118 Va. em. 115 So E. Rep. 
lllO8. 2 Va. Law ReII'. E.. and nott. 

E. COR~RATE MEETlNGS.-Wbere by the char
ter a II'Cneral meetinll' of the company Is to be beld 
at least once annually. other meetlnes may be held 
as often as the Interests of the corporation require 
11, Burr v. McDonald. 8 GratL 1115-

All Members Must Have R_aable Notice of Meet. 
I .... -No function exlstinlr In a nnmber of person ... 
such as Lhe stockholders of a corporation. can be 
rlll'htfullY exercised In the absence of any of the 
members composlnlr such body. unless they ban' 
had reasonable notice aud an opportunity to be pre~
ent, otherwise all proceedlnp had at such a meet· 
Inll' are Invalid. ReillY v. DlrlebaY. iii W. Va. sa. 

V. OFPICERS AND AOENTS OP PRIVATE 
CORPORATIONS. 

See monollraphlc Me, on "Olllcers and AlI'Cnt" nf 
Private Corporations" appended to Richmond En· 
qnlrer Co. v. Robinson. 24 GratL 648: also. notl! on 
"Alrencles" appended to Sl11lman v .. Fred .. etc .• R. 
Co .. 27 Gratt. 1111. 

A. GENERALLY. 
Contrac:ts between Corporation and Ita OfIIcera Net 

VOid but Voldable.-Contracts between a corporation 
and Its oMcers are not void IJ" .e. but merely void
able at the option of the corporation or Its receiver 
within a rea.'IOnable time. Such reasonable time 
aM applied to executory contracts would be befon 
they become executed. A partly executed contract 
can be avoided before Its final execution. but th" 
executlnll party must be placed ill .tatu /1110. In tbe 
absence of fraUd or mala tid,.. Grllllth v. Lumber 
Co .. 48 W. Va. Ii8, 88 S. E. ReP. 126-

Rstlflcatlon of Apot's Contrac:t.-V\'hether a con
tract by au allent of a corporation be beyond hi~ 
authority or not. the corporation may ratify. anll 
such ratification. once made. Is llnal. Newport 
News. etc .. Devel. Co. v. Newport News SL Ry. Co .. 
97 Va. 19. 32 S. E. Rep. 789. 

Nea-llaenceof Officer Impatell to CorporatiolL-Th~ 
negllilence of au olllcer of a corporation In allowln\l: 
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a judlrDlent to be rendered against the corporation that "No further /JU,,_fIt should be made exce,)t 
as prnlahee, when the debt had been previously by authority of the shareholders." Shlckell v. Im
asslrued to anotber party and notice thereof had provement Co. (Va.), 87 S. E. Rep. 818. 
been dven to another olllcer. w1ll preclude tbe cor- Power to Fix Capital Stock ander nulma .. Am_t. 
poratlon from relief In equity ualnst the judlrment. -t:nder section 2lI. ch. lIS, Code W. Va. tbe Increa. •• e 
Rlcbmond EnQ.uirer v. Robinson, 8& Gratt. 1148. of the capital stock of a corporation 18 entirely In 

nlscoadact oIOlllce .... -It may be stated as a Iren- tbe control of the board of directors and the only 
era! rule tha.t tbere Is no wronlr or fraud, whlcb the limitation upon tbelr power In tbls respect Is that 
directors or olllcers and uents of a corporation the maxlmum capital be not exceeded. Expoal~on 
may commit that cannot be redressed by approprl-I v. Ocheltree, 44 W. Va. 82e, 30 S. E. Rep. 78. 
ate and adequate remedies. From tbe Ilduclary Whee Coa'ncl 1Ietw_ Dlrec:tors aacI Corporatloa 
relation whlcb the director of a corporation boldsto Up ...... -Thoulrh the directors or otber uents of 
tb~ corporation Itself and to Its shareholders and a corporation OCCUpy a Ilduclary relation. whether 
rredltors, and from the fact tbat they are held to called trustees or not, still If the transaction 
.tr1ct II'OOd faith In the manuement of the corpo- amounts merely to a loan of money to the corpora
rate concerns, It follows that they are llable eltber tion on Its own terms, and they obtaln no unfair 
10 the corporation, or. In a proper case. to the share- advantue. such transaction will be upheld, espe
holders or creditors, for a fraudulent breacb of trust clallY wbere tbe corporation ratilles the transaction 
or misappropriation of corporate funds, wbereby by recelvlnlr the benellt of It. In any case, If tbe 
a loss or injury results to the corporate assets. corporation or creditors clalmlulr throulrh It, wish 
Rathbone v_ Gas Co .• 81 W. Va. 'lUll. 8 S. E. Rep. 6'10. to avoid sucb transaction they musl restore the con-

TlIe ~to.... Blderatlon recelved. Atwood v. Railroad Co .. 1!11 Va. 
0ccIIpy. Fldaclary Relatloa.-Tbe promoters of a IMIII, 9 S. E. Rep. 748. 

corporation stand In a Ilduclary relation to the cor- W ..... .Mockbolders Occapy Posltloa of Dlrec:ton.
poratlon, and cannot make a prollt out of their The Ireueral rule Is that directors of a corporation 
transactions In bebalf of the corporation, unless caunot purchase the corporate property, but stock
with the full knowledlre and consent of the corpo- bolders of a corporation, manued by a board of 
ration. Central Land eo. v. Obencbain, III Va. 130, directors may; but where there Is no such board, 
:!:! S. E. Rep. 87e. and the stockholders perform their dullea, they 
~ter. aatltled to a Pair..... Opea Prollt.- occupy the same position as directors and are sub

Where a promoter of a cOl'JlOration holds an option ject to the same Incapacity to purchase the corpo
on laud and In sollcltinlr subscrlptlous, proposes In rate property and anY sucb purchase Is voidable 
wrltlq, whlcb is shown to each subscriber. a cer- at the pleasure of any sbareholder, thoulrh the 
lain price at wblch he will sell It to the corporation. price be fair and adequate. Rellly v. OIrlebu, 2Ii W. 
and after tbe corporation was orlranlsed, It aneed Va. 811. 
to purchase on those terms, such promoter la Tbe President. 
entlUed to any prollt arlslnlr from such sale. Power to BInd tile Corporatloa.-Tbe prelddent of a 
Rlcbardson v. Graham, 45 W, Va. 1M. 30 S. E. Rep. railroad company has authority to make contracts 
!4 for the necessary labor for the company, by drtue 

B. PARTICULAR OFFICERs. of hla olllce,ln all cases where the authority of the 
llIe DIrecton. president Is not restricted by special ledslatlon or 
TIle R..-tatlvea of tile Corporatlon.-Tbe dl- by relrulatlons of the company known to the otber 

rectors of a corporation are, as to all purposes of contractlnlr party. RaIlroad Co. v. Snead. III Gratt. 
deallnlr wltb others, the corporation Itself and SM. 
wben convened as a board they are the primary Wbea P..... EvIdeaa Ad .... lbIe to Sbo.... Wbo I. 
PClbsessors of all the powers pOssessed by the corpo- Bouad.-Wbere a due blll Is slped by tbe president 
raUon. What tbey do as the representatives of the of a railroad, simplY with his own name, parol 
corporation. the corporation Itself Is deemed to do. evidence Is adml.'islble to ascertain whether It Is an 
RlIlInp V. Hullnp Lumber Co .. 88 W. Va. 8111,18 S. acknowledlrment of his Individual debt or that of 
E. Rep. am. the railroad company. Railroad Co. T. Snead. 19 

Cntll the appointment of a receiver and the Gratt. SM. 
awardlnlr of the Injunction the manuement of the Mere Addltloa 0' "Prealdeat" Not Sutflcleat. - The 
a.ffairs of the company remains In the hands of mere addition of tbe word "president" to the Idpa
tbe directors. Planters' Bank v. Whittle, 78 Va. 787. ture of the president of a corporation on nelrOtiable 

Mast Act as • Body--Tbe directors of a corpora- paper does not bind tbe corporation. Scott v. Baker. 
tlon cannot separatelY and Individually dve con- 8 W. Va. 1181i; Rand v. Hale, 8 W. Va. 496. 
'lent to. or make a contract to bind tbe corporation. Ratlftcatioa b,.Corporatloa.-Whetber tbe president 
They can act only as a board, their power belnlr not of a land company Is authorized or not to make a 
joint and Bever'll. but joint.. Llmer v. Tradel'll' Co., contract for tbe purchase of land, If the company 
M W. Va. 176, III S. E. Rep. 780; Smith v. Cornelius, ratify the contract by adoptlnlr the purchase and 
41 W. Va. 511. 28 S. E. ReP. 1i8II. capltalizlnlr It and offerlnlr It for sale. the company 

I'owerofDlrec:torstoMakeaaAulp_nt.-D1rect- will be bound. W. Salem Land Co. v. MonL Land 
ors bave no autborlty to make an asslpment of the Co., 89 Va. 1112, 16 S. E. Rep. 1i2t. 
entire assets of a corporation witbout the assent of Wb ... Presldellt or Dlrec:tor a Trastee..-A president 
the stockbolders. such asslpment amountlnlr to or director of a corporation stands as a trustee for 
dbiaolutlon. and tbe statutOry mode of dissolution. It as to Its property committed to bls hands for the 
cb. 61, sections 156 and 67, Code W. Va. belnlr exclu- purposes of tbe corporation. Ravenswood, etc .. R. 
ave. Kyle v. Walrner.45 W. Va. 8&9. 811 S. E. Rep. 218. Co. v. Woodyard, 48 W. Va. 668, 83 S. E. ReP. 285. 

......... to 8Iad tbe Corpor.tloa.-Money borrowed TbeTreasarer. 
by the directors and expended In tbe prosecution of Has Power to Dr ..... Cbecks, bat Not to EadoraeNcp
tbe enterprlBe constitutes a valld debt; In spite of a tlablePaper.-The authority to draw cbecks may be 
resolution of the stockholders In rewular meetinlr said to be Inberent In the olllce of treasurer unle88 
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taken away or restrained, but the power to bind the 
company by endorsing n~lrOtiable notes Is not. the 
law requires clear proof of the authority of an agent 
to endorse negotiable paper. As to what Is not 
RuMcient, see Davis v. Investment Co., 811 Va. 280, 15 
S. E. Rep. 1>17. 

Adm_Ions of OffIc:en.-In an action for libel 
against a corporation, the admission of the general 
managp.r of tbe corporation made weeks after the 
publication of the supposed libel, constitutes uo part 
of the ""B Otatm and cannot be given In evidence 
against the corporation. Reusch v. Cold Storage 
Co., I Va. Law Reg. 286. 

CompeaNtloa of Offlcers.-Although not necessary 
to the decision of the case, BRANIII'ON, J., said In 
Crnmlish v. Cent. Imp. Co., 88 W. Va. 880, 18 S. E. Rep. 
458, ''The law raises no Implied promise to pay 
compensation to the directors, president or vice 
president of a private corporation In the absence of 
a provision In the by-laws or an order of the direct· 
ors. And If the treasurer, secretary or other exec. 
utlve oMcer be a stockholder or director, no such 
promise Is raised by law In his favor: but If not. 
then the law does raise such a promise and pre. 
sumes that compensation was Intended from the 
fact of such appointment." Ravenswood, etc., R. 
Co. v. WOOdyard, 46 W. Va. l1li8, !ill S. E, Rep. 885. • 

An order of the board of directors of a corpo
ration allowing compensation to the president. 
passed when he was present and perhaps voted 
Is pr'fmaffM:i" fraudulent and void. Code W. Va" cb. 
118.1l1li: Ravenswood, etc., R. Co. v. WOOdyard. 46 W. 
Va. 1iIiB, 88 S. E. ReP. Il86 : Sweeney v. Refining Co., 80 
W. Va. 443, 4 S. E. Rep. 431. 

The 60a,.11 oflllNctor, of a corporation cannot al
low compensation to the president or any director 
for bls services without previous authority granted 
by the stockholders. Code W. Va., ch.1I8.111S. And 
Ruch an order of the board would be ultra "',.,. 
and may be repudiated by the corporation. Ravens. 
wOOd, etc., R. Co. v. WOOdyard, 46 W. Va. l1li8, 88 S. 
E.Rep. II8&. . 

Coaftlct of La.B.-Under the law of Pennsylvania, 
the president of a private corporation created by 
that state cannot recover from the corporation 
upon a Il1UImum nurult for oMclal services there 
rendered, In the absence of anyby·law or resolution 
of the directors allowing compensation. Nor can 
one who Is lreasurer and secretary of the corpora
tion, and a stockbolder and director, recover on a 
-'11m nuruU for his oMcial services without such 
by·law or resolution. The law of tbat state raises 
no promise on the part of the corporation In such 
cases, and the question whether, in such cases, there 
Is an Implled promise, depends on the law of that 
Rtate. Crumltsh v. Central Imp. Co .. 88 W. Va. 880, 
18 S. E. Rep. 4116. 

5ullMqaent RatltlCftloa of AIl __ -Though sec. 
tlon 11111, Code Va .. providing "There shall be no 
compensation for services rendered by the president 
or any director unleu It be allowed by the stock
holders,"ls mandatory, subsf'quent ratification by 
the stockbolders of payments of salary to the pres
Identofacorporation by authority of the board of 
directors, Is eqnlvalent to prevlons authorization, 
but one or the other III Indispensable. BUCHANAN, 
J .. dissenting. Shickell v. Imp. Co. (Va.), 81 S. E. 
Rep.81B. 

VI. CONSOLIDATION AND sUCCeSSION. 

A. CONSOLIDATION OF CORPORATIONS.-"A 
consolldation not only renders the property and 

works of the old company, which pass to the com· 
pany with which it Is consolidated, subject to th.,. 
liabl1ltles of the old company, but also makes tile 
new, or surviving company responsible for them. 
Where two railroad companies unite, or become 
consolidated under the authority of law, the pre· 
sumptlon Is, until the contrary appears, that tb.,. 
united or consolidated company has all the powers 
and privileges, and Is subject to all the restriction .. 
and liabilities, of those out of wblch It Is created. 
The corporation Which Is created by such consollda
tion, or the surviving corporation, where anotber 
or others are merged Into It or consolidated with 
It. Is ordinarily deemed the same as each of the 
corpOrations which formed It for the purpose of 
answering for the Ilablllties of the old corporation. 
and may be sued under Its new name, or under 
the name of the surviving company, for their debbl 
as If no change had been made In the name. or in 
the organization of the original corporation ... 
There has been some question whether the consol· 
Idated company could be sued In an action at law 
for the liabilities of the companies composing It. or 
whether the proceeding must be In equity. But the 
better view seems to be that when a consolidation 
has been authorized and made, It confers all the 
rights, property, and franchises of the old compaJl7 
upon the new or consolidated company, and snb· 
jects It to all the Ilablllties- of the old companies: 
and an action at law may be bronght against thle 
new or consolidated company for the debts or torts 
of the ola companies. The qnestion Is not wbether 
the consolidation compels a creditor to accept the 
defendant corporation as a new debtor against hls 
will, or a person who has been injured to resort to 
a stranger for satisfaction, but whether It empowers 
the creditor or the person Injured to resort. if he 
desires to do so, In the first instance, to the corpo
ration which by the terms of the cODsolldation ill 
made liable to him. The privity, some cases au. 
necessary to support this action. Is created by the 
statute authorizing the consolidation and the pur· 
chase and conveyance made under it. Other au
thorities place the rlgh t to bring such action on the 
ground that the effect of tbe consolidation Is, as to 
the lIab11lties of the old company, not to dissolve 
the corporation wblch Is the Immediate debtor. but 
to continue Its enstence In the consolldated corpo· 
ration." BUCBAB.&N. J .• In Langhorne v. Richmond 
R. Co., 91 Va. 8IIIl, 112 S. E. Rep. 1l1li. 

mther Liable bat Not Botb Jolatly.-Where one cor
poration has been consolidated with another, a 
party injured by the original company has bls 
option to sue either the original company which 
committed the Injnry or the Dew company with 
Which such company has been conSOlidated, but he 
cannot sue both In the same action at 1:Lw. Lang
horne v. Richmond R. Co .. 91 Va.8IIIl, 112 S. E. Rep. 1l1li. 
N~ AllecatloaB. -The plain tiff In such C&!ie' 

must allege generally the authority of the old com· 
panles to consoIldate, the act of consolidation 
and under what name. 

He must also state a good cause of action against 
the original corporation and the new one with which 
It has been consolidated. Langhorne v. R. Co.. 111 
Va. 869, lIS S. E. Rep. 1l1li. 

B. SUCCESSION OF CORPORATIONS. 
Liability of 5uc:c:euor Corporation for Contrac:ta of 

Pormer Corporatloa.-Where a railroad company 
buys the property of another insolvent railroad, It 
succeeds to Its property, rights and easemlents 
and becomes responsible for Its liablllties under 
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any agreement entered Into by the former com- VII. DISSOLUTION OP CORPORATION5. 
pany for the aCqnislUon of land. especially where A. CAUSES. 
it has estopped Itself by vouchlnll' Buch all'reement Porfelture of Cllarter. 
to dele-at an action of ejectment. Steenrod v. Rail· I Pranchlse Coatla_ TID PorfeltureClAlmed by State. 
road. II' W. Va. 1. -The charter of a corporation does not expire by 

CIIaae of ~Llablllty to Salt.-Where one cor. reason of acts of oml88lon or commission on the 
I,'ratlon Is a mere continuation of a former corpo- part of the corporation. even where they constitute 
ration with additional franchises. under a new a snmclent II'ronnd for declarlnll' a forfeiture; but 
name. It Is liable to be Bued on contracts made with the franchise continues In full force untU a for
tbe old corporation, and Whether Buch Is the case feltnre Is claimed by the state lI'rantlnll' It, and thlll 
is a mb:ed Question of law and fact to be submitted can be done only In a proper lell'aI proceedlnll' by 
ttl the jury. Wilson v. C. It O. R. Co., 21 Gratt. eM. which the cause of forfeltnre Is ascertained and 

AlfDBBSON, J., said obiter In the above case that dlssolutlonadjudll'ed. Moorev.SchopperLlISW. Va. 
when a corporation chanll'es Its name after the 1188. 
making of a contract It must be sued by Its new Quo Warraato tile ProperR .... y.-An Information 
lI&IDe. In the nature of a quo WGI'I'Glito Is the proper remedy 

Wbeo Por.er Corporatloa Not a ~ry Party.- by which to try and decide whether the charter of a 
And In ncb a case where the former corporation Is corporation oUlI'ht to be nullltied and vacated. or to 
wholly Insolvent and has "passed out of eldstence." prevent the company from recelvlnll' tollll. The fact 
it need not be made a partY toa suit for specilic per- that the commonwealth Is a stockholder Is no bar to 
formance of such an &ll'reement anlnst the suc. such a proceedlnll'. The superior court of law for 
('estlOr corporation. Steenrod v. Railroad, 2'1' W. the county In which the president and directors 
Va. I. reside has jurisdiction In such a proceedlnll'. no 

matter where the acts of forfeiture complained of 
....... to tbe Exteat of Property Rec:elved.-Wbere were committed. Com. v. Prell. It Directors of James 

by authority of the lell'lslature a corporation has River Co .. I) Va. Cas. 1110-
accepted a transfer of the entire stock of another Ca_ 01 Porfeltare Caaaot Be Takea Mv_tap of 
corporatiou and has taken PD88e88lou and held the CollateraIlY.-Althowrb a corporation by failure to 
property of the old corporation after the exPiration perform Its dnties has made Itselfllable to forfeiture. 
of the time limit of Its charter, It places Itself In the of Its franchises, such II'rDnnds of forfeltnre cannot 
posiUon of a snccessor to the latter corporation, 1Ia- be taken advd.ntall'e of by Injunction or otherwise In 
ble. to the eztent of tbe property received. to the a court of equity to reslstthepaymentof tolls. etc., or 
debts, and entlUed to all the rllI'hts of the latter. for any other purpose. ezcept where a public nul
Barksdale v. Finney. 1. Gratt. 888. sance results and In the case of charitable trusts; the 

AIIII OaIy to That Exteat.-When a new corpora· only remedy Is In a court of law by the writ of quo 
lion. with different stockholders. Is formed It can- _I'allto InsUtnted by the state. tbe court sui nil'. 
Dot be sned by the creditors or held liable for the "The act of Incorporation Is not a contract between 
debts of the old corporation. eJ[cept upon some the corporate bo<ly on the one hand and Indlvldnals 
5peclal lI'ronnd. snch as havJwrrecelved assets of whose rlli'hts and Interests may be affected by the 
tbeold corporaUon without II'Ivlnll' value therefor. exercise of Its powers. on the other, but It Is a con· 
Donnally v. Hearndon." W. Va. 6111, lIB S. E. Rep. 6t6. pact between the corporation and the II'Overnmen t 

lJUiIlt7 M.t Be Enforced In EqultY.-Wbere one from which they derive their powers. Individuals 
,'orparaUon by lell'ls1atlve authority takes ch&rll'e cannot therefore take It upon themselves. In the 
of the property and franchise of another. the drst assertion of their private rlll'hts. to Insist on breaches 
corporation cannot be lI'arnlsheed by a creditor of of the contract of the corporation, as a lI'rDund for 
the second corporation; his remedy Is In eQnity. reslstlnll' or denylnll' the exercise of a corporate 
Swann v. Summerll, 111 W. Va. Ii&. power." Plxley v. Roanoke Nav. Co .. 7Ii Va. 810. 

"-a8IptIoIl of Ollllpltloa At_t Be AlIOll'ed. Wbea A cause of forfeiture cannot be taken advautall'e 
IJaIIIIlty Is Based oa CoatrllCt.-In a suit broulI'ht of. or enforced Malnst a private corporation. col· 
acalnst a corporation which has assumed the obll- laterally or Incidentally. or In any other mode than 
cations of a defnnct corporation, failure to allt(l, by a direct proceedlnll' for that purpose. all'aln&t the 
that the new corporation bas assumed said obllll'a. corporation. so that It may have an opportunity to 
t1ol1S when the proof shows the obligation sued on answer; and the state can alone Institute such a 
to be that of the defunct corporation. Is a variance. proceedlDIi'. since It may waive a broken condition 
and plaintiff's evidence will be struck out. Knlli'hts of a compact with It as well as an Individual. Green· 
of Pythlas v. Weller. lIB Va. 800. III) S. E. Rep. 8111. brier Lumber Co. v. Ward, 80 W. Va. tS. S S. E. Rep. 

EIfIct of Ac:qalsltloa of ElItlre Capltal5tock. 297; Childs v. Hurd. 8J W. Va. 66, II S. E. Rep. _; B. 
0- Not Olve ~ TItle to the Propeny.of Corpo- It O. R. Co. v. Supervisors, 8 W. Va. SUI. 

ratioL-A conveyance of all the capital stock of a Noa-Payment of Llcea_ TU.-And this Is as true of 
corporation to a purchaser gives to such purchaser the non-payment of a license tax to the state. as It 
only an equitable Interest In the property to carry Is of any other canse of forfeiture. the law, In this 
on blllllness under the act of Incorporation and In respect, not havlnll' been altered by Code W. Va. 
tbe corporate name. and the corporation Is still the 1891. ch. 8J, S 88. Greenbrier Lumber Co. v. Ward. 
It'ral owner of the Bame. Park v. Petroleum Co., Ill) 80 W. Va. f8. 8 S. E. Rep. 297. 
W. Va. 1011. PaIlure to Appoint Office .... etc:.-Forfeiture of the 

charter for failure to appoint omcers or other acts 
<:orpo,atloa Sac:ceedlna • Putaenhlp.-Where a of non.user. cannot be enQnlred Into collaterally, 

debt Is dne a partnership and the partners are unless there Is evidence Lhat the charter has been 
afterwards Incorporated. tbe debt becomes a debt ascertained to be forfeited by the sentence of the 
"f the corporation and they may sne for It In the proper court In a proper proceedlnll' f.)r the purpose. 
r(>rporate name In a court of equity. Grlmn v. Crump v. U. S. Mlnlnll'Co .. 7 Gratt- 862; B. ItO. R. Co. 
Macaulay. 7 Gratt. 4711. I v. Supervisors. 8 W. Va. 8111. 
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B~ Prov"lou for Forteltan la Curter, No In
q .... ltloa Necessary.-Where the charter of a raIl
road authorizes the company to Issue bonds and 
.. ecure them by a mortgaa-e. but also provideR that 
If the road Is not completed to a certain point b)' a 
certain day. it Rball forfeit to the state Its col"l'Orate 
franchises and rllI"hts tOll"ether with the roadbed 
aud all other property. the two clauses are to be 
taken tOifether and on the failure to complete the 
road In the specified time Its property Is forfeited 
to the state free from the Incumbrance of the 
mortll"qe.ltappearlnll"thatthe holders of tbe bonds 
were the ofl.l.cers of the road and that none of the 
proceeds had been e:r.pended on the road. and con· 
sequently they were neither purchasers for value 
or without uotlce. Such forfeiture. the state havlnlf 
elected to enter for the forfeiture. Is absolute and 
no Inquisition or judicial proceedlnn of any kind 
are required to conRummate It. Silliman v. R. Co.. 
:7 GratL lUI. 

Bxplratlon of Charter Period of Bzlstena Ipso PKto 
DIasolvea the Corporatloa.-If the charter or 1I"0vern
Inll" statute of the corporation. fl:r.es a definite period 
of time at wblcb Its corporate life shall e:r.plre. 
when that period Is reached. tbe corporation Is 'PIO 
facto dissolved without any direct action to that end 
eltber on the part of the state or of Its members; 
and It has no further power to adopt bY-laws. 
Knlll"hts of Pylblas v. Weller. lIB Va. 0. 25 S. E. Rep. 
8111. 

A Mere D~tlnaance of Baal_ D_ Not Effect. 
DIsaoI .. tIoa.-A mere ceB8atlon or dlscontinuauce by 
a corporation. of Its corporate bUSiness. will not 
operate as a dissolution. Law v. RIch (W. Va.). 86 
S. E. Rep. 8Ii8. 

luolvenc:y Does Not, Per Set Work Dluolatlon.
Insolvency. 1'''' ' •• does not work a dissolution of a 
corporation. nor Invalidate an aBSlpment of Its 
effects for the benefit of creditors. Sben. Valley R
('0. v. Grlfl.l.th. 78 Va. 018: Weilrand v. SupplY Co .. 44 
W. Va. 188. 28 S. E. Rep. 808. 

Reaolutlon by MaJority of Stockholders Works a DIs
Mlutloa.-A resolution by tbe stockholders of a jOint 
stock company to discontinue Its business under' 
68, ch. liB, Code W. Va. 18111. operates as a voluntary 
surrender of the corporate franchise and a dissolu
tion of the corporatlon. Law v. Rlcb (W. Va.). /IIi S. 
E. Rep. 858. 

Statutory Methods In West VlllrIal"-Not less tban 
one-third In Intere~t of the stockholders of a corpo
ratlon have a rlll"ht under I M. ch. liB, Code W. Va. 
18111. to file tbelr bill In equity. and on showlnll" sufl.l.
clent cause the court will dissolve the corporation. 
Welll"and v. Supply Co .• 44 W. Va. 188, lIS S. E. ReP. 803. 

In such a suit the corporatlon Is a necessary party. 
Hurst v. Cae. 80 W. Va. 158. 8 S. E. Rep. 564. 

nore TII.n One-Third of tbe Stockholden nay Join 
In the Bill bat In Any Cue Sufflcleat Cause Must Be 
Shown.-But In sucb suit tbe court cannot make a 
dccree of dissolution unless cause be shown. e,-en 
thoulfb a majority In Interest are plaintiffs and they 
had an ab,olute rlll"ht to dissolve tbe cOl"l'Oration by 
their majority vote at a general meeting of the cor
poration. Code W. Va .• cb.1I.1. 556. Duttbe'mere fact 
that a majority In Interest are plaintiffs and bad 
another remedy doe~ not deprive the clrcnit court 
of Its jurisdiction. on sumdent cause being sbown. 
from decreeing a dissolution. Hurst v. Coe. 80 W. 
Va. 158. 3 S. E. Rep. 564. 

B. EFFECT OF DISSOr.UTION ON PROPERTY 
AND SUITS OF THE CORPORATION. 

All Suits Abale.-At common law. upon the death 

or dlssolntlon of a corporation. 1t.'I real e8tate r~
verted to the grantors and donors and tbe personal 
property escbeated to the klnlr. wblle the debt. .. due 
to and from It were thereby extlngulsbed and all 
actions pendlnll" for or against It at tbe lime. abatell
Board v. Livesay. 8 W. Va. 44: Miller v. Coal Co .. 31 
W. Va. 888, 8 S. E. Rep. 800. Rider v. Nelson '" 
Albemarle Union Factory. 7 Lelll"h 1M: May v. Stat ... 
Bank of N. C .. 2 Rob. 56. 

Ezc:eptlon WbereCorporation Had AMlI(DCd Ita Rlabts 
before DIssoIutlon.-Where the cbarter of a con"" 
ration e:r.plred pendlnlr an appeal bnt tbe corpur4-
tlon bad made an assIlI"nment of Its rllrhts In tbe 
subject In controversy. the court. If satisfied of th ... 
fact of the aBSllI"nmenL may permit the case to pro
ceed without notice of the dissolution of the corp..
ration. Bank of Ale:r.andrla v. Patton. 1 Rob.4W: 
May v. State Bank of N. C .. 2 Rob. 56. 

A JuilalDeat R ..... a Conclullve Pre.amptlon of. 
Continued Ez"~ of Corporation .t TIme of JadK
_nt.-But If an orllf\nal judll"meut be rendered in 
favor of a corporation. as It could not be relrlliarly 
rendered unless the e:r.lstence of the corporation 
continued. tbe necessary Intendment Is that tbe 
continued existence of the corporation was either 
proved or admitted and If execution be sued out 
the defendant Is estopped to deny the e:r.lstence of 
the corporation at the time of tbe judemenL luul 
proof of tbe extinction of the corporation before tbe 
judglqent Is Inadmissible. Nosucb estoppel eZll<t,_ 
when. by an asslpment before e:r.tlnctlon. proof 
of the e:r.plration of the cbarter Is e:r.cluded. and no 
sucb Intendment arises. May v. State Bank of N_ 
C .. 2 Rob. 56. 

In Cue of DIssolution after Jadpeat.ad bIIfore Ez
ecutIoD No Bz_tloa c.. I .. _-And If. after judlr' 
ment In favor of a corporation. the corporation 
becomes e:r.tlnct by the expiration of the term ofiL, 
e:r.lstence. no e:r.ecutlon can be sued ont or If sned 
out Is liable to be qnashed. Dictum In May v. State 
Bank of N. C .. 8 Rob. 56. 

nodem Rule _ to D .... utloa. May Stili Sue and Be 
.sued In Reaped of Its Corporate Assets.-But this rule, 
80 far as modern business and commercial corpora
tions are concerned. bas become practically obso
lete. Its unjust operation upon the rllrhts .. f 
creditors and stockholders has bel'n lrenerallY pre
vented by statute and In equity tbe assets of sucb a 
corporation. which represent not tbe donation 01 
tbe prince or Its pious founder. but tbe contribu
tions of Its stockholders. are held. Independently of 
statute. to constitute a trust fund. Into wbOResoe\'er 
bands they may come. for the benefit of creditors 
and stockholders. Very soon after Rider v. Fac
tory. 7 Leigh 1M. was decldl'!d. and according to a 
sUlrll"estion of the court In that case the act of I~ 7 
was passed by the general asaembly of Vlrlf\nia, 
Code Va.I887.lll68. which act was Incorporatedlnt(. 
the Code W. Va. ch. 58, '1!Il. provldlnlr In snbataDc<' 
that when a corporation shall e:r.plre or be dlssol\'ed, 
Its a.s.~ets sball. under the direction of the board of 
directors then In omce or such receiver as maY bt' 
appointed. be subject to tbe payment of tbe lIabili, 
ties. and tbe surplus. If any. lie distrlbnted amODIl 
tbe stockholders. And Hults may be bronght or de 
fended and all other lawful acls done In tbe corp>
rate name In like manner as before dissolution 
Miller v. Coal Co .. 81 W. Va. 888, 8 S. E. Rep. 800_ 
Greenbrier Lumber Co. v. Ward. 80 W. Va. 43, • S, 
E. Rep. 227; Donn ally v. Hearndon. 41 W. Va. 51~. 
28 S. E. Rep. &16, and such suits do not have to I.., 
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t"arried on under the direction of such director or 
receiver. Hall v. Baukof Va.. 14 W. Va. 1184. 
"-tao lifter OWolation. a Trust Panel for Creditor-. 

-After a corporation has ceased to eldst or has 
abandoned Its business. Its assets become a trust 
fund for the payment of creditors and stockbolders. 
c-red.lt.ors flrst and the residue If any. to the stock· 
holders. who are simplY deferred creditors. Cmm
Usb v. R. 00 .. 118 W. Va. 62S. 

PanctioDS of Directors S.peaded.-When the Block· 
holders bave taken the necessary stepa to effect the 
dL'ISOlution of the company, and are trylnw to Uqul
date Its Indebtedness wltb the least 1088 to tbem· 
selves. the fnnctlons of the directors are. In effect, 
suspended: they cannot purchase for the company 
the stock of one of Ita sharebolders, with the com· 
pany'S property. thereby dlmlnlshlnll" Its assets, 
both the directors and the said sharebolders belnlr 
aware of the facta. The directors can malre no 
disposition of the corporate property whlcb will not 
enure to the equal beneflt of all the sbareholders. 
AUIf8bnrlf Land, etc., Co. v. Pepper, 9Ii Va. 81, II? S. 
E. Rep. 1107. 

BfIect of DIuoIutloa on Contnc:ts of Corporation. 
B_tory Contnc:U AvoldecL-Wbere an Insolvent 

corporation 18 forced Into liquidation and dlssolu· 
tion, all Its executory contracts perish with It. for 
this Is aa Implied condition of their execution. Such, 
however, I!lnot the law where a IIOlvent corporation 
Is voluntarily dl88Olved. By Ita own act It cannot 
relieve Itself from Ita contracts. but Its assets will 
be held liable for breacbes thereof. Grlmtb v. 
Lumber Co .• 48 W. Va. Ii8. 88 S. E. Rep. lZ. 

C. SUITS TO WIND UP THE AFFAIRS OF A COB· 
PORATION. 

Jartsdlctlon of Eqalty.-Equlty has no Inherent 
jUrl!ldlctlon to dissolve a corporation: Its powers In 
that respect are wbolly derived from 8tatule. Law 
v. Rlcb (W. Va.). S5 S. E. Bep. 8Ii8. 

Bqalty H_ ExdaalVB Jartsdlc:tlon. 
. A Creditor Csanot Obtain a Preference by Levylnlr an 

Au.c:llment.-Tbere can be no suit alralnRt a defunct 
domestic corporation, except one In equity as pro
Tided In sections 67 and l1li.' ch. 58. Code W. Va. to 
wiud up Ita affairs for the benell.t of creditors and 
.tockholders. No creditor can, by levylDlr an attach· 
ment. obtain priority over other creditors. Stiles 
v. 011 <I; Coal CO. (W. Va.). S5 S. E. ReP. 988. 

Proper Parties. 
RaJe In Vlrclnla. 
Stodr.bolden Not Proper Partles.-Under Code 

Va. 1887. S 1108. the corporation. tboulrh dissolved or 
expired, Is the proper party defendant In a creditor's 
suit alralnst the corporation. and the stockholders 
are not proper parties. The fact tbat there has been 
an a&.~llf1lment of the corporate a.~sets to trustees 
ouly alters the case so far as to make the trustees 
necessary parties. Hamilton v. Glenn. 83 Va. 001, 9 
S. E. Rep. 1119. 

The stockholders IndividuallY are neltber neces· 
Mary nor proper parties to suit to wind up the affairs 
of a corporation, but they are bound by tbe decree, 
and wbere they never appealed from the decree they 
cannot question Its validity In a collateral proceed
iOIr. Lewis v. Glenu, M Va. 947, II S. E. Bep. 866. 

Where no reUef Is wUlrht alralnst the .hart/lold"" 
they are sulllclenUy represented by the corporation. 
Bristol Iron <I; Steel Co. v. Thomas. Il8 Va. 896. lIS S. E. 
Rep. 110. But wbere relief ts souht alralnst the 
.hareholders themselves. tbey should be made 
parties. Martin v. S. Salem Land Co .. 94 Va. 28, :!II 
S. E. Bep. l1li1: Cason v. Seidner. 77 Va. 293. 

Rale In West VI .... nl •. 
Stockholders Nec:euary &ad Proper Parties. -In a 

Bultln equity under section l1li, ch. liS, Code W. Va .. 
by a creditor to assert a debt alralnst a defunct do
mestic corporation and to wind up Its affairs, tbe 
stockbolders are necessary parties and the decree 
must both ascertain the debts alralnst the corpora· 
tlon and the shares of tbe stockboldersln tbe sur
plus. Stiles v. 011 <I; Coal Co. (W. Va.), S5 S. E. Rep .. 
988. See also, Styles v. Laurel Fork Oil, etc., 00 .. 4 .. 
W. Va. 374, as. E. ReP. 112'7. 

A Retarn of "No EHec:U" on an ExecuUon Jastll ... 
a Resort to EqultY.-Where a creditor of a corpora
tion has obtalued judlfment alralust It, upon which 
execution bas been Issued and returned no prop· 
erty found. be has the rllrbt to sue In equity for 
the benell.t of himself and aU otber creditors who 
will join In tbe suit to subject the assets of tbe cor
poration. Includlnlr the unpaid SUbscriptions of Its 
stockholders, as far as may be neceSHarr. to the 
payment of Ita debts. It ts In the nature of a cred
itor's bill, and by It the equitable asseta of the cor
poration can be reached. Martin v. South Salem 
Land 00 .. :I Va. Law Belr. 743. 94 Va. 28, 26 S. E. Rell. 
l1li1 • 

.5Imple Contra Creditor Has a RlIrbt to Brlnlr Such 
Salt.-A simple contract creditor, who has not re
duced biB claim to judlfment, and has no lien, can 
yet sue a corporation In equity and have Its assets 
administered and applied to the payment of Its 
debts. Nunnally v. Strauss, 94 Va. 1lIiIi, 26 S. E. Bep. 
880. BUCHANAN, J., and KBlTB, P .. dlssentlnlr: Fin
ney v. Bennett. 2'7 Gratl. 866. 

Res Judicata In Sac .. 5a1ts.-In a suit Involvlnlr. 
amonlr other thlun, a debt between two corpora· 
tlons. a decree Is rendered for a certain sum in fa· 
vor of tbe one qalnst tbe other. ascertalnlnlr the 
amount of the liability on the basis of tbe amount 
of pald·up stock of the creditor company. That de· 
cree Is IOU JudiC4UJ and estoppel between tbe com· 
panles as to the amount of recovery, and also as 
between the creditor company and Ita stockholders. 
and also between such stockholders as relrards tbe 
amount of the recovery. but not as to tbe amount 
of pald·up stock In setWulr the rllrbta of stockbold
ers In tbe dIstribution of the fund arlslnlr from 
the debt so recovered. Crumllsh v. Shenandoah 
Val. R. Co., 40 W. Va. 8ll7. S2 S. E. Rep. 91. 

Statutes, When Con.tltutlonal.-A statute, whose 
wbole object Is to provide a convenIent and judi
cious mode for wlndlnlr up an insolvent corporation 
and dlstrlbutlnlr Its assets equitably amonnt those 
entlUed thereto, violates no contract and Impair>< 
no right of tbe corporators and should be upheld In 
Vlrlflnla as It certainly would be by tbe state enact· 
Inlr It. Bockover v. Life Ass'n.77 Va. 86. 

Creditors' Bllb.-The road and franchises of a 
railroad company are liable, on a creditor's bill. to 
the payment of judlfments recovered qalnst the 
company. and where the amouut of the judlrment 
Is small aud the rental value of the road larlre, tbe 
road and francblses should be leased for as short 
a period as Is practicable, but the creditors have a 
rilfht to have them lea~ed. even tboulrb the proceed" 
be far In excess of the ludlrment. If the lease can· 
not be made for a shorter period. It Is proper to 
make another railroad In possession of the road 
In suit. a party to the suit. to ascertain Its Interest 
In said road and on failure of that company to reo 
spond or show what Il.~luterest Is. a decree for leas· 
lUIr the road Is proper. Wlncbester. etc., B. Co. v. 
Col felt. 27 Grall. 777. 
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Powers of Creditors and MaJority 01 .5toc:kbolden 
over A-u 01 Iasolveat Corporetlon.-Wbere a cor· 
poration has but one asset. namely. a decree for a 
certain Bum all'l1inst a raUroad company. and a de· 
cree for the sale of i tB road. etc .• to sattsfy the same. 
after first satisfyln&, prior liens and char&,es to a 
lar&'e amount. the creditors and the owners of a 
greater part of the stock may. if they see fit. a1ve to 
out.~lde parties. out of the amount decreed to them. 
a bOA,". for a &,uaranty that at the commlsslouer's 
Hale. the railroad. etc .• shall be made to brln&' at 
least enou&'h to pay their clalm. as well as the prior 
liens and char&,es. And. If sucb boAII_ Is made to 
appear to bave been that, without which neither 
creditors nor stockholders would have received 
any thln&'. tben the court will char&,e the fund thus 
brou&'ht into the cause with the payment of Buch 
bontu. and. after the payment of the creditors. dis
tribute the surplus. if any. amon&, the stockholders 
accordln&, to their respective Interes18. Crumllah 
v. Shen. Val. R. Co .• 40 W. Va. 827. 21 S. E. Rep. 91. 

Rlpts 01 Credlto .... -The makers of notea. de. 
livered to a corporation on conditions Which have 
not been complied with. cannot be held llable to 
creditors of the corporation whoae debts were not 
contracted on the faith of Buch notes. and who did 
not know of their e~stence until after their debts 
were contracted. catt v. Olivier, 8 Va. Law Re&,. fe&. 

D. RECEIVERS. 
Wbea Appolnted.-Wbere a corporatlon 'Ia Insol. 

vent and is lar&'ely Indebted, which Indebtedneaals 
lIecured by a lien. which Its creditors have a rI&'ht 
to resort to: If It appears that the property of the 
rorporation is beln&, dlSlllpated. It 18 proper for a 
court on the appllcatlon of such creditors to appoint 
a receiver to take char&,e of the property of the 
corporation. The court, Quotln&, the Am. " En&'. 
Enc. I.aw. sald, ''In order to obtain the appOint
ment of a receiver the plalntlff must shOW-First, 
either that he haa a clear rI&'ht to the property 
ItRelf. or that he has some lien upon It, or that the 
property constitutes a special fund to which he has 
a rI&'ht to resort for the satlsfactlon of the claim: 
and secondly. that the pOBBeSlllon of the property by 
the defendant was obtained by fraUd. or that the 
property Itself or the Income arlsln&, from It la In 
dan&,er ofloaa. from the neglect, waste. mlaconduct. 
or Insolvency of the defendant." Kanawha Coal 
Co. v. Ballard. etc .. Coal Co .• 48 W. Va. 711, lIII S. E. 
Rep. 1114: Donnally v. Hearndon.41 W. Va. 11111,28 S. 
E. Rep. 8411. 

Daty 01 Receiver as to Executory Contracts 01 Corpo
ratlon.-A receiver Is not hound to carry Ollt' an 
executory contract of a corporation. but he may 
dl~rell'l1rd It. The pOwer to adopt or reject It Is 
restricted to the receiver: It Is not reciprocal. But 
if he adopts It under order of court and afterwards 
abandons It uuder a further order. the other party 
Is entitled to compensation for what he has actually 
1I0ne In fulfillment of the contract, subject to deduc
tion for what be. on his part, has received. Orlmth 
v. Lumber Co .. 48 W. Va. l1li. 88 S. E. Rep. IIIi. 

VII. PLEADINO AND PRACTICE. 
A. SUITS MUST HE BROUGHT AND DEFENDED 

IN CORPORATE NAME.-A corporation must sue 
and be Rued In Its corporate name. Krell Plano Co. 
v. Kent. 89 W. Va. 294. 19 S. E. Rep. 400: Culpeper 
Alrrl .• etc .. Soc. v. DI&'lres. II Rand. 184: Porter v. 
Nekerv1s. 4 Rand. 859: Stewart v. Thornton. '711 Va. 
2111: Hart v. Balt.. etc .. R. Co., 8 W. Va. 338: Hechmer 
v. 01l1l&,an. 28 W. Va. 152: Mason v. Bank. 12 Lel&'h 

84: Letrrand v. Hampton-Sidney Colle&,e.IIMunf. Re. 
And the same rule prevaUs In courts of equity. 
Stewart v. Thornton. 711 Va. 2111. 

MIaDoIDer 01 Corporatlon.-Thou&,h misnomer of a 
corporatlon Is only matter of abatement. where It I .. 
plaintiff. yet where It Is defendant. It la matter in 
bar. Bank of Va. v. Cral&,. 8 Lei&,h •. 

But where suit is brou&'ht against a branch bank 
instead of the mother bank. which. alone. Is Incor
pOrated. this Is not a mere misnomer. which must 
be pleaded In abatement: but Is a bar to any recov
ery and thou&'h a verdict be fouuded upon the 
&,eneralls!lue pleaded. the error Is not cured by the 
statute of 'eofalls. Mason v. Farmers' Bank. I! 
Lel&'h84. 

Moden! Rule. 
ldeatlftcatlon 01 Corporation Salftclent.-The name 

of a corporation Is not the only means of Identity. 
If Bome words be added. omitted. or chan&,ed In tbe 
spellln&,. In the true name of the corporation. this III 
not a fatal variance, If there be enol1&'h to dlstln· 
&,ulsh it from other corporations. and to show tbat 
the corporation sulD&' or beln&, sued was the one 
Intended. First Nat. Bank v. Huntln&'tOn Dtstl1l1ne 
Co., 41 W. Va. liM. 28 S. E. ReP. m. 

lAeve toAIUIICI Will Be Olvea.-A corporation may 
be known by several names as well as a natural 
person and a recovery may be had a&,alnst It In it. .. 
true uame provided its Identity be averred in plead· 
In&' and apparent in proof. Where there Is a variance 
as to the name. oPpOrtunity to amend will be allowed 
so as to put In Issue the identity of the two corpora
tions. LaD&'horne v. Rd. City R. Co .. 111 Va. IIM.2S S. 
E. Rep. 8117. 

Not Ple.ab .. In AbaU-t.-The misnomer of a 
corporation cannot be taken advantalfe of by plea In 
abatement: but where formerly pleadable in abate· 
ment. the declaration and summona may. on the 
motion of either party. on amdavltofthe r\lfhtname. 
be amended by Insertln&' the same therein. Code 
W. Va .. ch. 1111. S 14: First Nat. Bank v. HunUnlrtoD 
'DlstiUln&, Co .. 41 W. Va. liM. 28 S. E. Rep. m. 

Allbrevl'ltcd N_ Used In Charter May Be U .... at 
IAut No Objllc:tlon Cell Be n .... ln tbe Appellate Coart 
lor the FlratTI_-Wbere a corporation is formally 
called In the charter. the "President, Directors .t. 
Co. of the Farmers' Bank of Va.." bat elsewhere In 
the charter and &,enerally. merelY the "Farmers' 
Bank of Va,," and It la sued In the latter name and 
no objection is made lu the lower court. It cannot 
be successfully objected to lu the court of appeals. 
Farmers' Bank v. Willis. 7 W. Va. 81. 

Ch ..... ol Name. Peadeate Ute, lIu_ter\al.-A mere 
chan&,e of name. pmdente 1ft,. of a defendant cor
pOration. without any change of membership or 
composition. will not defeat an actiou a&,alnst the 
corporation. Welfley v. Shen. I .• L .. K. " K. 00 •• 81 
Va. 768. 8 S. E. Rep. 8711. 

Mlano_r 01 Corporation In CoatrKU.-"But con. 
tracts may be made by or with them. by a mistaken 
name if the mistake be only In ..,llabu ,t .".",. and 
not in __ d r, {~IJ." So a bond executed to the 
"President and Mana&,ers of the Culpeper AaTlcul· 
tural and Manufacturln&, Soclety" may be sued on 
by the "Culpeper A&'rlculturat and Manufacturtnlr 
Society." that beln&' the le&,al style of the corpora
tion. Culpeper A&,rfcultural, etc .. Society v. Dleees. 
8Rand.lfl1i. 

Contrec::u under an AMGmed Name.-Where a cor
poration does buslneSll under an assumed name for 
Its own conveulence and a party contracts with it 
under that assumed name, having conlltructlve 
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notice of Its true name. such contract can be eu· 
forced by either party. Marmet Co. v. Archibald, 
To W. Va. 178, 17 S. E. Rep. lUll. 

B. LOCALITY OF SUITS AGAINST A CORPORA
TION.-A corporation holdlnll land In different 
counties, If 80 empowered tw Its charter, may be 
"led In any county wherein such land may be, 
thollirh Its principal omce Is located or Its chief om· 
eer resides elsewhere. 'l'he cause of action gromnlr 
<Jut of Its contracts, acts. nelrllirences or omlsHlon~, 
may arise In a different county or corporation and 
snit may be broUlrht where the cause of action 
arose without reference to the residence of the 
defendant corporation. B." O. R- Co. v. Gallahue, 
12 GratL iii&. 

PrlaclpaI Offtce of Cbeapeake nil 01110 Railroad 
eo.p.ay ID west Vlf1rInl .. -Slnce the charter of th~ 
C. I: O. R- Co. provld~ that. If the company deems 
It InelQ)edlent to establish Its principal omce In the 
state of West Vlra1nia. Its place of business at or 
nearest Charleston. ,hall for all purposes be deemed 
to be the principal omce In said state: actions 
aniDst said railroad company should be broulrht 
in the circuit court of Kanawha county. The fact 
that said company Is dolnlr buslneBB In other conn
ties of Bald state will not confer jurisdiction on the 
courts of such counties. when the cause of action 
arose outside of the state; unleBB the president 'or 
other chief olll.cer reside In such county. Code, ch. 
1 •. 11: Ballard v. C. " O. R- Co., .11 W. Va. I. 1M S. E. 
ReP .• 

WlIat Am ... ta to • New c._ of Action .. _ to 
CoaIerJurl8dlctlOD.-An action &!ralnsta corporation 
on a contract for commissions on sales of stock. 
made at home olll.ce, should bebroulrht In the jurls
dlctloll of t~ home omce. and the fact that plain· 
tiff received a teleaam from the corporation In a 
different jurisdlctlou, telllDir him that he would 
haTe to divide comml88lolls on further stock with 
mother alrent who had an option on It. Is a mere 
modl8cation of the former contract and confers 
no jurisdiction on the courts of that place on the 
(round that a new cause of action arose there. 
FerllUlOn v. 'Grottoes Co.. DI Va. 818, 28 So. E. Rep. 781. 

To WII_ Process naatBeDlrec:ted.-If the founda. 
tion of the jurisdiction Is that the cause of action or 
some part thereof arose In Lynchburlr, the process 
can onlY be directed to an omcer of that city. 
Dictum In Guarantee Co. v. Nat. Bank, 96 Va. 480, 
28 S. E. Rep. 909; Code Va., S lI2II0. 

C. SERVICE OF PROCESS. 
CIa Wbom.-Under Act 1888-4. p. 701. Code Va. 1887, 

1-. service of proceBB on any corporation. other 
than a bank of circulation or a town, where the 
pre~ldent Is a nonresident. may be on any &lrent 
of the corporation. In the county or corporation In 
Which he resides or In which the principal omce 
of the company Is located. whatever may be the 
employment of the alrent. Nor!. '" West. R- Co. v. 
Cottrell, lIS Va. 11111, 8 S. E. Rep. 128. 

Service OD Depotor StatioD Aput of Rail",... Co .. -
pay Oood.-In an action alralnyt a rallroaJ company 
tbe summons may be served upon a dePOt or station 
agent In the actual employment of the company reo 
.idlnlrln the county or township wherein the action 
Is brolllrht and the return of an olll.cer shomnlr that 
.nch process has thUR been served Is sumclent. 
Code W. Va .. ch. 112, S 10; Doulrlass v. Kan. "Mich. 
R. Co .. 44 W. Va. 26'1. lIS S. E. Rep. 105. 

WIIere.-Service of t1roce!18 on the president or 
other omcer most be In the couutyor corporation 
In the Btate In which he ruidu. The clause provld· 

Inlr for personal service of process on a nouresl· 
dent. as a substitute for an order publication. Code 
Va. 187. ch. 188, I 15. Code 1887, 1 8282. refers only tl) 
natural persons who are nonresident defendant~ 
and has no application to nonresident defendant 
corporations. A jndlrlllent based on silch service 
Is void for want of jurisdiction. DUlard v. Cent. 
Va. Iron Co., 82 Va. 1M. 1 S. E. Rep. II'; Frazier v. 
Railroad Co., 40 Va. 22 •• 21 S. E. Rep. 7ll8; Taylor v. 
Ohio. etc., R. Co .. 811 W. Va. 828. 13 S. E. Rep. 1009. 

WheD.-When It appears that process to commence 
a suit has bee'll served on an &lrent of the company, 
less than ten days before the return day. Code Va .. 
I BIIlr7. the proper mode to take advantalre of It Is by 
motion to quash the sheriff's return and not by 
motion to dismiss the Bult. Norfolk. etc .• R. Co. v. 
Carter. 91 Va. 1187, III S. E. Rep. 617 • 

.5ervIc:e on Attoruoy Adversely IDtereated Void"'''. 
-Service of process upon the preslden t and attorney 
ot a corporation who Is also the attorney lu adverse 
Interest Is not void but voidable on motion In time. 
ENGLISH. J.. dlSBentlnlr and holdlnlr such sen-Ice 
absolutely void. BlOwPipe Co. v. Spencer. 48 W. 
Va.liIIO. 88 S. E. Rep. 34lI. 

.5ervlce on tbe QuOlld ... OffIcer of. DefuDCt Corpor.
tloD Oood. -Service of process on the Q'Volldam presi
dent of a defunct corporation 181r00d; the method 
by publication provided by Code Va. 1887.11108, 18 
merely cumulative and does not exclude the meth· 
ods applicable to an exlstinlr corporation. Rich
mond, etc .. R- Co. v. New York. etc.. R- Co .. l1li Va. 
888, 28 S. E. ReP. 1178. 

Service of PrKeU OD Offtcer Who Hu Beeu Notified 
of His Electlou Is Oood.-One who has been notilled 
of his appolntmept as director, must be presumed 
to have accepted It unless he exvres&ly declines It ; 
service of process on such a person. therefore. I. 
valid, especiallY where he makes no disclaimer. 
The fact that he does not notify the corporation I. 
Immaterial. Danville, etc.. R. Co. v. Brown ... 
Va. 840. 18 S. E. Rep. 278. 

Dlaclalmer by OHlc:en Im ... terl".-Where procesa 
Is duly served on omcers of a corporation. such serv
Ice Is valid, thoUirh they disclaim the rllrht to an· 
swer olll.clally. Lewis v. Glenn." Va. 947, 8 S. E. 
Rep. 1118. 

A Judlr_twltbout Service of ~ Vold-R_
edY.-A judlrment pronounced by a justice, without 
service of process upon. or notice to the defendant. 
Is void. But as 8uch judlrlllent may be set aside. 
even when reudered upon the verdict of a jury, by 
the circuit court upon a writ of ctrtloral'i. the de
fendant In the judlrlllent cannot obtain relief 
&!ralnst It In a court of equity. Kanawha'" O. Ry. 
Co. v. Ryan, 81 W. Va. SM, 8 S. E. ReP. 9K 

ProamptloD Th.t· P.-- w .. Duly Served.'
Where It does not appear from the record whether 
process was dulY served, or order ofpubllcatlon dnly 
published and posted, or not. except from the decree. 
which declares that "proce88 was duly served" or 
"order of publlcatiou was duly executed as to the 
defeudants," It will be presumed that It was so 
served or executed. Bilt when the record shows' 
the process or order of publication. and shows 
clearly that proceys was not served or order of pub· 
IIcation executed a., to any particular defend. 
ant. such declaration In the decree will not raise 
such presumption as to such defendant. Styles v. 
I.aurel Fork 011 '" Coal Co .. 411 W. Va. 814, 32 S. E. 
Rep. 227. 

Ac:ceptaDceof Proc:ea nast SIIow CII.rKter ID Which 
Process W .. Recelved.-An acceptance of process 
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readlnll "Service accepted. Alf. Paul." Is bad. as 
Dot showlnll the character In which he received serv
Ice. i. e., as attorney appointed to accept service. 
Adkins v.lns. Co., 45 W. Va. 884.82 S. E. Rep. IN. 

D .. ORDER OF Pt:BLlCATION .. 
Mat Follow the Statute.-An order of publication 

In a suit alralnst a corporation. alonll with other de
fendants. must follow the statute and state. on alll
davit. that such defendant Is a corporation and 
that no person can be found In the county. upon 
wbom process can be lellally served and require 
It to appear within one month and do wbat Is neces
sary to protect I ts In terests. Styles v. 011 & Coal 
Co .. 45 W. Va. 874.82 S. E. ReP. 1lI7. 

I..oc:III' Attornoy of CorporatiOD • Proper Person to 
n.ke It.-Tbe a1I!.davit of a corporation In an order 
of publication alralnst "partles unknown" must, of 
necessity. be by an allent. and it Is proper for the 
local attorney of the corporation to make It, wbo 
resides In the place where the cause of action aroee 
and on that account Is more likely to be conversant 
with the facts than some olllcer of the corporation 
resldlnll elsewhere. Fayette Land Co. v. Louisville. 
etc .• R. Co .• 9S Va. 274, 24 S. E. Rep. 1016. On summon· 
Inll corporations by publication. see article. 2 Va. 
L/I>WReIl. M5. 

E. SHERIFF'S RETURN. 
nut Show Service on Attorney Appointed to Re

CI!Ive It.-A return of service of· a summons In an 
action against a forelll'D corporation upon an attor
ney. must sbow that be Is the attorney appointed by 
the corporation La accept sucb service. otherwise It 
Is defective and judli"Ment on It Is void. but the 
return may be amended. The return must state all 
tbe facts neceSRary to make It Ilood. 80 that the 
court may judlle of the sulllcleucy of the service. 
and wbere It departs from the statute. everythlnll 
Is Inferred allalnst It that sucb departure warrants. 
Adkins v. Ins. Co., 45 W. Va. 884. 82 S. E. Rep. I"". 

Roturn of Service on "Lawful Attorney" Prim. PIIc:Ie 
Oood.-Where the return of the sberlff. shows that 
the writ was served on the "lawful attorney" of a 
nonresident Insurance corporation. this is "prinUi 
facU" service on tbe attorney required La be ap
pointed by sucb forelll'D Insurance company by Code 
W. Va.. cb. 14.' 16. Walron Co. v. Peterson. 8'7 W. Va. 
314-

nuat Show Service on 5uc:h Attorney In tho CoIIDty 
Where He Resldes.-The return of service of process 
on tbe attorney appointed by a corporation for 
acceptinll service of process or on any olllcer or 
agent authorized by law to accept it. by Code W. Va.. 
17. ch. 134. must sbow that such service was bad In 
tbe county In which such attorney. etc .• resides. 
sec. 88. cb. 110. 

Otherwise judgment rendered on such Invalid 
service Is void for want of jurisdiction. where there 
Is no appearance. Frazier v. a. Co .• 40 W. Va. 224, 21 
S. E. ReP. 'IS3. 

This applies as well to process Issuing from a 
justlce's court as to that from any otber court. 
Kanawha. etc .• a. Co. v. Ryan. 81 W. Va. 364, 8 S. E. 
Rep. 934; Taylor v. Ohio River a. Co .. 85 W. Va. 828, 
13 S. E. Rep. 100II. But a court of equity will not 
enjoin sucb a judllment since there Is adequate 
remedy at law by writ of c.rti01'af'i. Kanawha. etc .• 
a. Co. v. Ryan. 31 W. Va. 364. 8 S. E. Rep. 934. 

nust Show Service TOD Days before Roturn D.).
Where the sherlff's return faUs to state that process 
was served at least ten days before the return day 
of !luch process. where that Is necessary. a judg· 
ment by default, founded on such process. Is 

wbolly void. It may be attacked In a collateral 
suit by third persons, It neither binds nor bar .. 
anythlnll and all acts performed under it and aU 
claims flowlnll out of It are void. Staunton Per
petual B. & L. Co. v. Baden. 112 Va. lIOl. IS S. 1-;. 
Rep. 285. 

Amendmentof Return.-Return of service of a "um
mons from a justlce's court, defective In fafling to 
show that service on a corporation's alrent was 
made in the county of his residence, may be 
amended. either before the justice or In tbe circuit 
court upon appeaL Hopkins v. B. & O. R. Co .. 42 W. 
Va. 681\, B8 S. E. Rep. 187: Assurance Co. v. Everhart, 
88 Va. \162, 14 S. E. Rep. 8311. 

Lapse of TI ... No Bar to Amend_t.-The return 
of a sheriff to a summons may be amended thirteen 
years after judgment by default has been rendered 
In tbe action, so as to show that the county in which 
service was had on the defendant corporation. by 
glvlnl!' one of the directors a copy of tbe summon", 
was the county In which he resided. and the jud/f
ment will be validated by such amendment. It·h 
Immaterial that subsequent mOrtli"alrees of the cor· 
poration may be Injured by the amendment. It not 
belnl!' shown that tbey were aware of tbe IrrellUlar· 
Ity In the judli"Ment. which was duly docketed. when 
they took their mortilalles. and If they were, they 
would nevertheless acquire their liens subject to 
the judllment plalntiff's rlllht to have the record 
perfected. Shenandoah Val. a. Co. v. Asbby. 88 Va. 
282. 9 S. E. Rep. 1008. 

F. SUITS BY AND AGAINST CORPORATIONS. 
Prejudice •• Iaat Corpor.tloaa Not. Proper Qu_tloll 

to Put to a Juror.-In an action &Illlinst a corporation. 
a juror cannot be asked on his flOir dire whether he 
Is prejudiced allalnst corporations. Atlantic. etc .• 
R. Co. v. Reiller. 116 Va. 418. 118 S. E. Rep. IiUO. 

No A vermont of Incorporation N~, 0111,. Proof 
of It at tho Trial, by Old RaJe.-Acorporation need not 
set forth In Its declaration how they are a corpora
tion, but must prove it at the trial: and tbls rule 
applies to 'MtwM as well as to ,Ilite by a corporation. 
Grays v. Turnpike Co .. 4 Rand. 578; Anderson v. Kan· 
awha Coal Co .. 12W. Va. 528; Reesv.Conococheague 
Bank, 5 Rand. 828: Taylor v. Bank of Alexandrta. r. 
Leigh 471; Jackson v. Bank of Marietta. 9 Leigh 
240: Quarrier v. Insurance Co .. 10 W. Va. ii07: 
LltblloW v. Com .• 2 Va. Cas. 1197. And the same rnle 
bolds where a corporation fir 'fled. nor do the pro· 
visions of sections 1 and 18, ch. 81, Code W. Va. 186J. 
"that an action for exceS!llve cbarges cannot be 
malnlalned against anyone but an iru:orporaud rail
road company affect the case. Hart v. B. It O. R. 
Co., II W. Va. 838. 

5 .... Rule In Crlmln.1 Proc:eedlnp ..... t Corpora
tlons.-In criminal l)rOSecutions allainst corpora
tions. tbe fact of the Incorporation of defendant 
does not have to be proven unless sucb fact Is pnt in 
Issue as provided in section 41. ch. 125, Code. State T. 

Thacker Coal & Coke Co. (W. Va.). 88 S. E. Rep. 5311. 
See also. Llth/foW v. Com .. 2 Va. Cas. 2fI1. 

Now Not Even Nec:euU7 to Provo It .t the Trial aD
.... Denied UDder Oath.-In a suit against a corpora· 
tlon It Is not necessary to aver In the declaratio:1. 
that It Is a corporation. nor 1M It necessary to prove 
at the trial that tbe defendant Is a corporation. 
unless with the plea there is flied an allldavit deny· 
Ing the fact. The court will lake notice of the fact 
fZ officio. Code Va. 1887. sec. s:!8O; B. & O. R. Co. ,'. 
Sherman, 30 Gratt. 002; Gillett v. American Stove. 
etc., Co., 29 Gratl. 666; Douglass v. K. & M. R. Co .. 4t 
W. Va. 287, 28 S. E. Rep. 700. .-\Dd the plea of "".,1 
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Ii tion" nn nled by vlt de· c nallyex ufacturl . Ben· 
87 W. n corporate ce of the ,does n Va. 111; Co. v. Ar 

n e plalnti proof 0 orate V S. E. Rep Aqua I v. In· 
existence. Crews v. Farmers' Bank. 31 Gratt. 848. surance Co .. 84 W. Va. 7M. 12 S. E. Rep. 771. 

Never N_ry ander e Plea of Conditions Per- Where one party has admitted the due Incorpora· 
formed.-But while under a special plea that the tion of the other In the fact. .. agreed In the ca~e. 
1'1 I tiff was not a corporation or under the general he will not be allowed In that case to question the 
i... "ut fact uiltll, and mP8it. e of such f . Bulldln Ass'n 
it essary to lalntiff's e a .. a v th.91 Va E. Rep. -
c n. under f conditio rmed. urt Will ac:orporat Officio. 
it uever was necessary. s nee by such • he de· kl.-Where the charter of a corporation In a 
fendant admits the obligee ofthe bond had an eDst· public act. t. fl .• the charter of a bank. It Is not nec
eoce as a corporation. Central Land Co. v. Cal· essary for the corporation In brlnltlnlt an acllon to 
bonn. III W. Va. 1161. prove Its Incorporation. Northwestern Bank v. 

Mast De rete Eds t Time of M 8 W. V ays v. estern 
Co aed OD.- vit deny act of B ratt. 127; nit v. Ba d. 132. 

i :C:~~: =!et~y :,~~~: n of Suc: s.-And t w\J1 
exi-tence at the time of the contract Rued on; it Is clal coltO not only rillinal 

charter of a bank; but likewise of acceptance by 
not su!llcient merely to deny It at the time of the the bank of an extension of Its charter. F 
in.tltutlon of the suit. Richmond, etc .. R. Co. v. New Bank v. Willis. 7 W. Va. 81. armer.· 
York. etc .. R. Co .. 95 Va. 886, 28 S. E. Rep. 1i73. 

of Inc:orpo Rellroeda.-The f he Lellisl 
eB.&O. 
by the 

Va. 338; 

on fer
epub· 
oJllt:iD. 

Corporetlo st Evlden books r orate pow 
ration ar ·t evlden Incor· 1 d will be 

B."'O. and oulth admltte 11 fair H '" O. R. 
l.resumptions will be made in favor of the reltOlarlty R. Co .. 15 W. Va. 862. 
of Incorporation. Grays v. Turnpike Co .. { Rand. Cbarter. of PriveteCorporetions Cr_ted under Oen-
;;7ft ere! Lewend Printed wltb Public: Ac:ts.-Though the 

Records end Parol Evldeac:e.-The organization of a conrt expressly declined to decide the question. a.~ 
(" n may b by Its re parol n sary to slon In e. Bon 

hout the on of Its I bscrib· . Co. v. I Co .. 84 W . 12 S. 
mp v. U. S Co .. 7 Gr I, they pI Icated t e case 

ts ander c:e of hl loo.-A a y would the cou d take 
deed of the corporation. sllrned wltb Its name by the judicial notice of private corporations created 
secretary and under the seal of the corporation. under general law. wbose certificates were printed 
duly acknowledged and admitted to record and with tbe public acts of the Lelrlslature, In accord-
r hat "it III ation fra d der tbe ce witb sec. 111. ch M Code W. Va. 18111 

e state of k"\sprim Idence Act Cree 0111 .. Ml te.-An 
ration. n v. Kan al Co.. Lellislat terinlr a III I. a 

1 '1!Il. ct. hence vlslou of of the 
Certificate of Incorporatlon.-Where tbe certificate Code. excluding from the operation of the Code any 

of Incorporation discloses no error on Its face and Is act passed between the 15tb of March. 1887, and the 
10 accordance with tbe provisions of Code W. Va.. 1st of May. 1888. does not apply. this prm'islon refer
('h. M. sections 6.7,8, 9. 10. ch.53. i 62, It Is suMclent ring merely to public acts. Va. Devel. Co. v. Crozer 

of tbe e of the co n, and. I 110 Va. 12Il Rep. SOIl. 
nducted s as a c n. the of Corpo neke en t.-In a 

fits inco cannot ked by 8t a corp a replica plea of 
iunth the te that ce erequl- te of lIml y tbe co . to the 

sites of the law had not been In good faith complied effect that tbe vlalntlff could not truly make tbe 
with. Lafiin '" Rand Powder Co. v. Sinsheimer. 24 aMdavlt prescribed by Rec. 27. ch. 100, Code W. Va. 
Am. Rep. f>22. 186818 bad. since a plaintiff Is excused from making 

Certlfled Copy of Certificate oflnc:orporatlon.-A cer· such an aMdavlt In a suit against a corporation. the 
of the e of Inco . duly on on It ing unab ake an 

ated Is 8 evidence fact of Stuart v rler Co .. I 5. Tbe 
tlon M rinlrCo. v t. 28 W. rue wher ration Is Bank 

\ a. II!. 
Not laferred from nerely Doing Business as a Cor

poratIOD.-Tbe fact of incorporation cannot be 
inferred from the mere doing busll1ess as If Incor-

Jackson of Mariett 9 L Igh ~40. 
Affldav fflc\ent.- e only 

ucorpora e ex par It of a 
which is e to by op ounsel. 

_ucb proof Is Insu!llclent and tbe bill should be dis
mis<ed. Bowyer v. Giles. etc.. Turnpike Co.. 9 

Gratt. 108. 

y,14 W. 
Anlwerof Corporation Must Be under Comnlon Seal. 

Effec:t.-A corporation cannot be sworn and there· 
fore m.ust put in It.~ answer under Its common seal 
only If the plaintiff wlqbes to have a "worn an-

mustma ftbeoMc embers 
poratlon Tbe an corpo· 
t being v y aMdavl vidence 

for the defendant, tbough re8pons ve to the bill; 
but It puts the allelration to wblch It re"ponds in 
Issue and Imposes on the plaintiff tbe burden of 

Estoppel to Deny Incorporatlon.-A party who has provIng it. This iM Its effect on a motion to dissolve 
d with ation. a 
ds raise t tlon. tba 
nto sucb the corp 
ncorpora such cor 

cannot 
Imehe 
as not 
could 
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tion. as w tbe bear cause. 
t. Co. v. • 13 Grat '" O. R. 
Uahue. 12 ~; Jeter oad Co .. 
433. It S. {6. 
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Bill of DI_very .... a.t Corpor.ttoa AlGae, nut Death of Otber Party 0- Not Dlaqa"'", Aaeat of 
Be D ..... ,slled.-Slnce corporations cannot answer theCorporatloa.-Tbe alrent of a corporation Is not 
under oath. but only under their corporate seal. a dlsqualUl.ed to testify by the death of the other 
bill of discovery ~alnst a corporation aloue must party to a transaction. the orletnal parties to which 
be dismissed. The proper method Is to make such were tbe corporation and the sald party. UoleSll 
oll\cers or sbareholders as are personally cOlI'Dlzant tbe ~ent Is one of the "orla'\nal parties" to the COli

(If the facts wanted. parties deff:ndant alonlr with tract. he Is not Incompetent; the test of comr>e· 
the corporation. Roanoke St. R. Co. v. Hlcks.1NI Va. tency belUir not tbefact to wblcb such party Is 
1116, 82 S. E. Rep. 2D6; Jeter v. Railroad Co.. 8Ii W. Va. called to testify. but the contrtM:t or otber transac-
4113. 14 S. E. ReP. 146. tlon, whlcb Is the subject of Investllratlon. Mutual 

Pleadl. of Corporation Sboald Be Verlfted by Altl· Life Ins. Co. v. Oliver. 911 Va. "5. III S. E. Rep. 1iIN; 
d.vlt 01 .50_ Conversant wltb tbe FacU.-A First Nat. Bank v. Terry. W Va. -. II Va. Law Relr. 

IX. FORBION C:OItPORA TIONS. 
pleadlnlr of a corporation should be verified by the 7'70. 
allldavit of the president or some other oll\cer con· 
versant with tbe facts. the amdavtt of the attorney A. NO LEGAL EXISTENCE OUTSIDE OF STATE 

CREATING THEM.-:-A corporation emts onlY In 
contemplation of law. and by force of law. and caD. 
bave no lew existence beyond the bounds of the 
state or soverellrnty by which It IB created. Rece v. 
Newport News "'M. V. Co .• 8lI W. Va. 18f,1I S. E. Rep. 
21 •• 

at law of the corporation Is not sUlftcien t. BRANNON. 
P .• saylnlr: "What would he know of the Indebted· 
neBS. unless be shonld show that he was personally 
cOlI'Dlzant of the facts' DoubtleBB there are In· 
stances. In which an attorney may make allldavit 
for a corporation; but this Is an Instance wbere the 
allldavit calls for personal knowledlre of the facts. 
tbe account between the parties. If any Instance 
doeL" In such allldavit the amant must state the 
facts. as of his own knowledlre, and not as hearsay. 
Quesenberry v. B. '" L. ABR'n. " W. Va. lilt. 80 S. E. 
Rep. 78. 

la PIeu to the Jarladlc:tloD, CorporRloaa Mast 
Appear by Ita President, Not la Persea or by Attorney. 
-A corporation cannot, In pleas to the JUrisdiction. 
appear either In IIWIon or by attorn .... but must 
appear by Its zwerilllnt. Quarrier v. Insurance Co .• 
lOW. Va.IiO'1. 
F_ of PIeL-A plea to tbe Jurisdiction by a cor· 

poratlon should conclude "whether tbe court can 
or will take further cOlI'Dlzance of the action afore· 
said" not "that the plalnt11f's aforeaald action may 
abate aud be dlsmlll8ed." Tbe amdavlt also sbould 
be JIO,uitll and not "as alllant verily bellevell.. •. 

Further. the neceBBary facta should be allelred to 
have existed when the action was broulrht. not 
merely when the plea was /lIed. The lanll'D~e of 
the plea In these respects should have been "That 
the cause of action. If any such cause there waB. did 
not, nor did any part thereof. arise In Bald couuty of 
Kanawha. and the principal olllce of the said cor· 
poratlon was not, and the president, who Is !Ls 
chief oll\cer. did not, reside In that county at the 
time said actlon was broulrht, but Its olllce and his 
residence were at the time and ever since have been. 
and now are In the county of Ohio. and In the last 
named county. there arose the cause of action and 
every part thereof. If any such cause there was." 
Quarrier v. Insurance Co .• 10 W. Va. IiO'1 : Guarantee 
Co. v. Nat. Bank. 911 Va. 480.l1li 8. E. Rep. 8011. 

Oae P.rty to. Coatract Not D"aallfled to Testify be. 
cause Other PIIrty Ie. Corpor.tloa.-A corporation 
must of necesalty contract throulrh Its alrents. and 
lit lucapable of testlfylnlr except throulrh the mouth 
of Its alrents. Its Incapacity to testify does not, bow
ever. operate to exclude the testimony of a party 
with whom It bas made a contract or had a trans
action. wbich Is the subject of a suit between them. 
because It Is not Incapacitated to testify by reason 
of death. Insanity. Infamy. or other lelral cause. 
tbe causes speclOed by the statute. wbose existence 
sball diSQualify the other party as a witness In his 
own favor. unless he be /lrst called to testify In fa
vor of the party who Is Incapable of testlfylnlr by 
reason of some one of the causes so specilled. Mu· 
tual Life Ins. Co. v. OUver. eo Va. 4411. III S. E. Rep. 
l1li4 ; Kelly v. Board. 75 Va. _ 

Not "CltI .... ;, wlthla the ~ of the PederaI 
Constitution. 

Power of ........ tare to Exdude TbeIIl.-Tbe clause 
of tbe federal constitution. art. 4. 12. declarll1&' that 
the dtlSlna of each state are entitled to all the 
prlvllelres and Immunities of citizens of the several 
states. does not apply to corporations. 8.ulu.us. J .. 
In Slaulrhter v. Com .. 18 Gratt. m. said: "I have no 
doubt of the power of the Ireneral aBBemblY of 
Vlra'\nla to forbid forelll'D corporations from en
Iraa'\nlr In any pursuit within the atate ; and, of con
sequence. to .rrant permiulon Ito enlr~e therein 
only upon terms; and that a statute Impaslnlr a ftue 
for dolUir bualneBS without' a llcense. Code Va. 
IIMll. ch. 88. 1:115, Is clearly within tbe scope of their 
lelrltlmate powers." 

If Admitted, It May Eurel .. All Its Charter Power_ 
Ual_ la Contravention of tbe Laws or Polley .f the 
StRe.-When a state permits a forelll'Der to come 
Into Ita territory for the purpose of carrYlnlr on Its 
business It mUBt be presumed to have consented 
tbat that company should exerclse all of the pow
ers conferred by Ita charter and the lreneral laws. 
appertalnlnlr thereto. unleBS prohibited from dolnlr 
so by tbe direct enactments of the state or by some 
rule of pubUc policY to be deduced from the Ireneral 
course of leplatlon. Bockover v. Life A.BII'n. 1T 
Va. 85. 

Statutory Prevlal_ for Ad .......... 
Forelp Corpol"lltloas. to Sutala aD Ac:tIoa. Need 

Not A.I .... CoIIIpllanee with Sucb Statute, 
Defendant n.t Pled and Prove Sacb Noa-C-plJ

_-It Is not neCE.8sary fOT a forelll'D corporatlon. 
In order to sustain Its action. to Bet forth In Its com· 
plaint that It has complied with the laws of the 
state which entitled It to do business therein. but 
this defense. If available. Is a matter to be pleadt>d 
and proved by the defendant. Nickels v. Bulld. & 
Loan Asa·n. 118 Va. 880. 2& S. E. ReP. 8. 

And He nut State la Wh.t Respect tbe Plalatlff Has 
Fslled.-If the fact relied on by the appellee Is that 
tbe appellant corporation has not complied with the 
requirements of the law. requlrlnlr a forelll'D cor· 
poratlon to bave an olllce In tbe state. Code Va. 1887. 
S 11(14. It Is eBSential tbat the appellee alle.re In his 
blllin wbatparticlllar tbe appellant has failed. Nat. 
Build. '" Loan Asa'n v. ABhworth. III Va. 70S, 12 S. E. 
Rep. 1121; I Va. Law Relr. 619. 

Effect of Compllaac:e. 
Stili Noarealdeata wltlllD the Meaalalr of tbe At

tach_at Law"-Whllst a corporation may by Its 
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agents transact buslnesa anywhere, unless prohib
ited by Its charter or by local laws. It can have no 
residence or citizenship. except where it Is located 
by the authority of Its charter. Hence a forellrn 
rorporation by complYlnlr wlth the requirements of 
tbe Va. statute, Code 1873. ch. sa. , 19. Code 1881, ch. &8, 
for doln, business In the state of Vlrlrinla by maklnlr 
a deposit and appolntinlr a resident agent. etc .• Is 
IKIt II ruidmt of Vlrlrinla within the meanlnlr of the 
f~relp attachment laws and the property of 8uch 
corporation Is liable to attachment as a ftOAruidfnt. 
l'owardln v. Ins. Co .. S2 Gratt. 446-

The appointment by a foreign corporation of an 
attorney In West Vlrlrinla to accept service ofproc
rss. Code W. Va.. ch. M, sec. Sf. does not make It a 
domestic corporation: It Is stiD liable to attachment 
3!1 a forelp corporation. Quesenberry v. ABa'n, 44 
W. Va. 512. BO S. E. Rep. 'I'll: Savage v. AU'n, 4Ii W. 
Va. 275, 31 S. E. Rep. l1li1. 

A statute merely enabllnlr a forelp corporation 
to bold property or do business In this state and 
haTe the same powers, rights and prlvilelres and be 
subject to the same replations, restrictions and 
liabilities. as domestic corporations, Code W. Va., ch. 
111. S 10, does not make It a domestic corporation, and 
it maY be proceeded uainst by attachment as a for· 
tin corporation. Savage v. A88'n, 4Ii W. Va. m. 81 
s. E. ReP. l1li1: Quesenberry v. ABa'n, 44 W. Va. 518, 
II S. E. Rep. '/'II. 

But CaDDOt Be Reqalred to Olve Secartty for c.ta.
A forelp corporatlon which has compUed With 
tbe requlrements of sec. 1M, ch. M, Code W. Va., as to 
appolnting a resident uent Is not to be conBldered 
anonresldent. so as to be required to lrive security 
for costs as plaintiff. Marmet Co. v. Archlbald,87 
W. Va. 718. 11 S. E. Rep. II1II. 

AreReUleaufortlle.......,.. BeIDlr Saed.-Bnt by 
compllauceWith the terms ofsuchstatute a forel/rD 
corporation is to be considered, lor tlw J)lIrpDld 01 
MlIaIWd. as domiciled In VIr!r1nla' and Is eutitled 
to relY on the statute of Umltations just as If It had 
beeu chartered by the lelrislature of VlrlriDla. 
Insurance Co. v. Duerson, 28 Gratt. GaO: Cowardln 
v.Insurance Co., II:! Gratt. 446- approved In Hall v. 
Bank of Va.. 14 W. Va. 584: Abell v. Insurance Co .. 
18 W. Va. 400. But where afterwards such corpora· 
tion ceases to do business In the state and neglects 
10 appoint an uent and otherwise fulllll the re
quirements of the statute. tbls Is a Withdrawal 
from the state and an obstructlou of the plaintiff 
aud such period Is not to be counted In the runnlnlr 
of the statute of limitations. In accordance with sec. 
18. ch. 104, Code of W. Va. Abell v. Insurance Co., 
18 W. Va. tOO. 

Corpontlon5 Bxlstlnlr When Constltatlon of Weat 
VIrcInIa Adopted In 1860.-Under the 8th section 
of art. 11 of the constitution of West Vlrlrinla pro· 
vldlnlr that the common law and laws of Vlrlrinla 
at the time of the constitution. not repu/rDant 
thereto. shall be aud continue the law of West 
VIr!r1n1a until altered or repealed by the Leg
Islature. the charter of a bank Incorporated In 
Vlrlrinla. havlnlr branches In West Vlrlrinla Is con
tinued In full force. unless repUlrDant to the consti· 
tution, as a domestic corporation of West VlrlrlDla 
and cannot be proceeded uainst as a forelp cor
poration by attachment or otherWise. Nor Is the 
case of Parker v. Donn ally, 4 W. Va. fM8. even 1m
,>lIedly In conlll.ct with this doctrine. Farmen' 
Bank .... Gettinger,' W, Va.1IOI\. 

But during the war all power of a Vlrlrinla cor
IIOl'lLtlon to do bllslness In West Vlrlrinla was SI1ll-

pended and It was proper to proceed ualnat It by 
attachment as a forel/rD corporation. Hall v. Bank 
of Va.. 14 W. Va. 584. 

Effect on Contnlcts of Non-c:o.plluc:e.-A contra.ct 
made by a forelp corporation before It bu' com
plied With the statutory prerequisites to the rllrht 
to do buslneu In another state will not on that ac· 
count be held absolutely void, unlesll the statute 
expressly so declares: and, If the statute Imposes a 
penalty upon the corporation for falllnir to comply 
With sucb prerequisites. such penalty Will be 
deemed excluBlve of all others. Toledo Tie'" Lum
ber Co. v. Thomas, 83 W. Va. 1i8G, 11 S. E. ReP. 87: 
Bulldlnlr A88'n v. Snyder, 118 Va. 710. 87 S, E. Rep. 
2118: 1 Va. Law Relr. IIIN, and not,. 

B. SUITS BY AND AGAINST. 
Power of a Fo ....... Corporation to S. In Vll'Iflnla 

Coarta.-A forel/rD corporation may sue In our 
courts upon a contract with them, valid according 
to the laws of the country In which the contract 
was made, DDlesa contrary to the policy ot the lawli 
of Vlrlrinla. Rees v. Conocochea/rDe Bank. 6 Rand. 
1118: Bank of Marietta v. Pindall. e Rand. 4e6: '!'aylor' 
v. Bank of Alexandria, 5 Lellrh 471: Freeman'lI
Bank v. Ruckman,18Gratt. 1. 

But no forel/rD bank can Bue on aJ)l"inuJrv contract 
made In Vlrlrinla bydlscountinlrnotes or otherwise. 
Bank of Marietta v. Pindall. II Rand. 486. 

Po_r of Receiver, etc., of PoreIcn Corporation to 
Sae In Vll'lflnla Courts.-The law Is now settled b:r 
an irresistible preponderance of authority that a 
receiver, trustee, or asslpee of a forelp corpora
tion, With Ireneral powers over the property of such 
corporation, has the rllrht. by virtue of the comity 
eDstinlr between the various states of this Union, 
to sue for any debt, claim. or property oWinlr to or 
belonlrinlr to such corporation. SwlUIr v. Bentley", 
Gerwllr Furniture Co .. 45 W. Va .• , 81 S. E. Rep. ~ 

Power of Local Coarts over Porelp Corporations. 
Will Not Interfere with Their Internal MIIn-.re-ent.

It seems to be well settled that the domestic courts. 
Will not Interfere With the malluement of the 
Internal affairs of a forellrn corporation. The rea
sons for such a rnle are apparent. Courts other 
than those of the state creating It, and In which It 
has Its Aabitat, have no viSitorial powers over such 
corporation. nor any authority to remove Its omcen. 
or to punish them for misconduct committed In the 
state which created It, or to enforce a forfeiture of 
Its charter. Neither have they the power to compel 
obedience to their orders. or to enforce their de
crees. Taylor v. Mutual. etc., Life ARs'n, 117 Va. 87. 
88 S. E. Rep. 885. 

A Vlrlrinla court will not enjoin a forelp corpora
tion from forfeltiUlr the policy of Insurance of a 
citizen of VlrIr1nIa nor require It to exhibit Its books. 
papers, etc., Blnce It has no means ofenforclnlr such 
decrees. Nor can a court under such clrcnmstances 
proceed to construe the contract and thus render 
the matter "ru JudiC(.ltCl." since It has no jurisdic
tion of It. Tarlor v. Mutual, etc., Life Ass'n, 117 Va. 
110. 88 S. E. Rep. 885. 

Bat Tiley Will Protect a Local Stockholder's Indlvld
aal Rllrhte.-Where the act complained of a.ffect .. 
the complainant solely In his capacity as a member' 
of the corporation. whether It be as stockholder. di
rector. president, or other ofllcer, and Is the act of 
the corporation, whether actinlr lu stockholders' 
meeting or through Its agents. the board ofdlrectors. 
then such action Is the manaftment of the Internal 
affairs of the corporation, and In the case of a 
,forellrn corporation our courts will not take juris. 
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diction. Where. however. the act of the forelan 
corporation complained of affects the complalnant's 
Individual rights only. then our courts will take 
jurisdlctiou whenever the cause of action arises 
here. Taylor v. Mutual. etc .• Life Ass·n. 'II Va. 68. 
38 S. E. Rep. 385. 

How JurIsdIction of Porelp Corpor.tlon n.y Be 
Acqalred.-Jurlsdlctlon over a forelan corporation 
by the domestic courts can only he acquired In one 
of three ways. By the cause of action or part 
thereof having arisen In the state. Code Va .• S 11216: 
by being sued with another who Is a resident tbereof. 
S 11214. par. I. or hy havlug estate or debts owing to It 
withIn the state. S 11214. par. 4. Guarantee Co. v. Nat. 
Bank. 9Ii Va. 480. 118 S. E. Rep. 1Ml8. 

Salt n.y Be Broupt In Any County Wbere Corpo
r.tlon Hu Bat .... or Debt. Du •. It.-A suit against a 
foreign corporation may be brought In any county 
wherein It bas estate or debts due. It Is a non· 
resident under clause 8. S I. ch. 128. Code W. Va. 
Quesenberry v. B. & L. Ass'n. 44 W. Va. &111. 80 S. E. 
Rep. 78. 

Under the act. 1 R. C. 18111. p. 474. cb. 12:8, directing 
the metbod of proceeding In courts of equity against 
ahsent debtors. a creditor of a corporation created 
by another state may maintain a Bult In equity 
against Buch corporation. as a defendant out of this 
commonwealth. wbere there are persons within the 
Kame who have In their hands effects of. or are 
Indebted to. Bucb absent defendant: or may main
tain a suit In equity against such corporation as an 
absent defendant. where It has lands or tenements 
within the commonwealth. Bank of U. S. v. Mer
chants·Bank.lRo~ma 

In West VI .... lnl.Sult n.yBe BroUChtin Any Coaaty 
Where tb. Corporation Does Bll8ln .... -A forelan 
corporation is liable to suit or garnisbment In any 
county of West Vlrglula wherein It does business 
and ha'i an agent upon wbom process may be legally 
"erved accordlnQ" to sec. 7. ch. 124. Code W. Va. 1891. 
although the course of action arose without the 
"tate. Code W. Va.. ch. 1118. sec. 1: Mahany v. 
Kepbart. 16 W. Va. 6011. 

LegI.I.ture May AuthorIze Suit "In Per_m" If 
Proce .. can Be Legally Served on Pomp Corporation. 
-It Is within the power of a state legislature to 
autborize a suit against a foreign corporation fra 
jHrAOMm as well as ira rem. Hence a forelan corpo
ration doing business In West Virginia may be sued 
In any l)articular county of said state by clause 2. 
"ec. 1. cb. 123. Code W. Va. 1891. provided service of 
proce~s cau be lawfully had by sec. 7. ch. 124. 
Humphreys v. Newport News. etc .. R. Co .. 88 W. Va. 
135. 10 S. E. Rep. 39. 

When Loc:aI Courts Will Render. Per_I Decree. 
Actual Service of Proceu or Appearance N_ry. 

-Ap~rBonal decree for RPeclftcperformance may be 
rendered against a foreign corporation when 
tldUlll 3~rr.irt of process bas been made wlthlu the 
,<tate under the provisions of the Code 'V. Va .. ch. 
124. sec. 7. Shafer v. O·Brlen. 81 W. Va. 601. 8 S. E. 
Ut'p. 2118: Crumllsh v. R. Co •• 28 W. Va. 6:l8. 

In Gilchrist v. Land Co .. 21 W. Va. 116, the court 
was forced to follow the construction of the New 
York courts In holdlulr that no personal decree 
('Imld be reudered against forelp corporations 

. unle .. " It had appeared. but the doctrine of Shafer 
v. O·Brlen. 81 W. Va. eO!. 8 S. E. Rep. 208. Is thatof 
the West Virginia courtM. 

Not N_ .. ry for. Decree In Rem.-It Is Qot denied 
that a corporation. like an Indivldnal. cannot be 
bound personally. unless It appears or Is. by proper 

summons within Its jUrisdiction. brought before the 
court: but It cannot be Questioned. that a court 
may. wllhourt personal service. take juri><dlctlon of 
the proper/" of a nonresident person or forC"lp cor. 
poratlon. and 11.'1 decree. to the extent that It takes 
possession and disposeR of the property within It" 
jurisdiction. will be blndlnlr upon all parties affected 
or Interested whether resident or nonresident. 
Crumllsb v. RaIlroad Co .. 118 W. Va. 623: Dillard \". 
Cent. Va. Iron Co .• 112 Va. 784. 1 S. E. Rep. 124. 

Cennot Be Compelled to An8wer.-A forelp corro
ration cannot be compelled to tlle an answer. B. & 
O. R. Co. v. Wheellnlr. 18 Gratt. 40. 

Suit to Settle tbe Aff.lrs of • Fo .... p Cerporatlon 
n.y Be Broalrht In CircuIt Court In West Vtrwlnl •• -
The doctrine of Nlmlckv. Imn Works. 211 W. Va. 184. 
that a Ireneral suit to setUe the affairs of a forelll"n 
corporation must be broulrht In the state of It .. 
domicile. has been superseded by sec. liS. 511. ch. Ii3. 
Code W. Va .. wblcb gives the circuit court jurisdlc· 
tion of such suits. Swlnlr v. Furniture Co .. 45 W. 
Va. 1188. 81 S. E. Rep. 92&: Swlnlr v. Veneer & Panel 
Co.. 45 W. Va. 288, 81 S. E. Rep. 818. • 

Removel of Sulta to Peder.1 Courts. 
A Corpor.tlon I •• Cltlaen of the State Creetl. It. -

Where a corporation Is created by the laws of a 
state. the lelral presumption Is that all Its member"!! 
are cltlzens of the state by which It was created: 
and In a suit by or against It. It Is conclnslvely pre
sumed to be a citizen of such state. Rece v. New· 
POrt News & M. V. Co .. lIS W. Va. 1st. 9 S. E. ReP. 214. 
See full discussion In Hall v. Bank of Va .• If W. Va. 
1184.. 

CItizenship of Stockholderslm ... tertal.-Wbere tbe 
plaintiff and defendant corporation are both cor· 
poratlons of Virginia tbe owners of the BtoCk. tbonllh 
nonresidents. are not entlUed to bave the canse 
removed to the federal courts. Wash. Alex. & 
Georg. R. Co. v. Alex. & Wash. R. Co.. 111 Gratt. 682 

Corpor.tlons Created by Two or More Statu. 
DIstinct Corpor.tlo .... CItizens of Each St.te. -While 

a corporation. by the same name. may be char
tered by two states. clothed with the same capaM· 
ties and powers. and Intended to accomplish the 
same objec1.~. and be exerclslnlr the same power.. 
and duties In both states.' yet It will. In law. be 
two distinct corporations.-one In each state.-wlth 
only sncb corporate powers In each state a. .. arC" 
conferred by Its creation In that state. Reel' v. 
Newport News & M. V. Co .• 112 W. Va. 1114. 9 S. E. Rep. 
112. 

A railroad extendlnlr tbroulrh two or more state" 
and Incorporated by the laws of each Is not a joint 
corporation of tbe two states but a separate corpo
ration In each state subject ouly to tbe laws of each 
state within the respective jurisdictions. however 
those laws may contlict as to the operation of the 
road. and one state cannot Impose any restrictions 
or limitations upon the exercise of corporate poWt'r.< 
In the other. Atwood v. R. Co .. 86 Va. l1li6, 9 S. E. Rep. 
748. 

Sucb a corporation Is a citizen of eacb state In rt'· 
spect of Its rllrhts of sulnlr and belnlr sued In the 
federal courts. L ~. It cannot sue or be sued In such 
courts by a citizen of any state In which It Is Incor· 
porated. And at all events a corporation which I, 
chartered In West Virginia and has accepted It, 
charter by actually dolnlr buslneas there. must. In a 
suit In the West Virginia courts. be reprded as a 
domestic corporation resident lu West Virginia. 
Hall v. Bank of Va .• 14 W. Va. 684. 
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It. c.rp.ratIoIl ~ _ u-.d .. Do Bul. 

_Ie M8n ....... ODe State.-A railroad corporation 
may bave an enstence for the PUl'J)OlJe of sulnlr and 
heiDI( sued by tbe dtlzens thereof In more than one 
_tate. If cbartered or licensed to build Its road and 
dn bllSlness In more tban one. So the B. " O. R. Co. 
j, a domestic corporation In West Vlrelnla and as 
_ncb Is Hable to be sued tbere and wben sued there 
by a citizen of that state. In a state court such ault 
cannot be removed Into tbe federal courts and 
tbose courts bave no jnrisdlction In such a case. 
H. a: O. IL Co. v. P. W. "Ky. R. Co •• 17 W. Va. 811; 
Uusborn v. Board. I W. Va. 107. 

Tbe B." O. R. Co. under the cbarter !(ranted by 
tbe lelrlalature of VlrlrlDla re~nactinlr tbe Mary
land cbarter and conferrine tbe same rilrbts and 
11ri\"llelre8. la a Vlrlrlnla corporation and llable to be 
'oed In VIrIrlDIa. B. ".0. B. Co. v. Gallabue, III 
GratL 6Ii6. 
~y AlleptlolU of Clu-IIlp.-In a petition 

for tbe removal of a cause to the federal courts on 
tbe wround that defendant la a fort.'llrn corporation. 
it Is neceK8ary to allelre not only tbat It la a citizen 
"f anotber state but also that It la not a resident of 
nflrlDla. since a foreilrn corporation may become a 
re.idenl of any atate for tbepurposeBofaulL Guar
antee Co. v. NaL Bank. II:; Va. ClIO. 28 S. E. Rep.808. 

WIleD Motloa for R_val n.t Be Made.-A motion 
for removal to a federal court on account of diver· 
'ity of cltlzensblp la not made too late wben made 
after a trial before a justice. a justice's court not 
heine a "state court" wltbln the lanpue of the 
act of Contrreas. Rathbone 011 Tract Co. v. Raucb. 
~ W. Va. '19. 

FenIp Cerponatl.n ........ RallrMd In VI .... n .. 
IJ81t1e .. Salt Ia V ........ <:ean..-Wbere a railroad 
.. bleb was Incorporated In anotber state leases a 
r;dlroad !yin. In Vlrlrlnla and operates tbe same as 
owner thereof and an Injury occnrs on said rail
road. tbe person bavlnlr the rilrbt of action for sucb 
injury may sue the railroad In the courts of Vlnrtnla. 
and sucb company bas no rllrht to remove tbe suit 
to tbe federal courts. B." 0. IL Co. v. Wilrhtman, 
:!II Grall. tal; B." 0. IL Co. Y. Noell •• Gratt. IN. 
S<l also wbere a corporation Is recbartered In West 
\'lrIinia or recelYea a llcense to eztend Ita sYSlem 
Into West Vlrlrlnla. B." O. IL Co. v. P. W. "Ky. 
R. Co .. 17 W. Va. 811!. 

Is Weal Vi ....... ~t Net to R_ve.5ldta 
to ...... c.arta .. CoM~ of .w.1 ..... wltIIIln the 
State .. V ..... -SO mucb of section 10, cb. Iif. of Code 
of West Vlrelnla. aa declares that forelen railroad 
ror(lOratioDII. dolnlr bualneBB In WeBt Vlrelnla shall. 
In all anita and lelral proceedlnp, be held and 
treated as domeatlc corporation. of West Vlnrtnla. 
.. nd requires any .uch corporation to Ille an uree
ment to that effect, III. 80 far lUI It attempta to de
prive sucb corporation of tbe nlrbt to remove to tbe 
federal courta Bulta broulrbt by or UainBt It In tbe 
courts of West Vlrll1nla. In cues In wblcb It would 
otbenrlae be eutlUed to lucb rilrbt, Inoperative 
aod void; and BIlCb forelp corporation maY ezer
<:I>e sucb rllrbt In any proper case. notwitbRtandtulr 
It bas ezecuted and Illed such awreement tn punu
;tnce of tbe provlalons of said IItatute. Rece v. New
POrt News "M. V. Co .. &t W. Va. 1M, t S. E. Rep. 112. 

CaDet Coatnc:t _ te Jarl8dlctloa of Sulb.-A pro· 
ri\lon eudorsed on tbe certillcaletl of Btock IMued 
l.ya forelan corporation. that any action broulrbt 
alralDst Rald corporation by IlB stockbolders sball 
be broulrbt In a certain county of tbe state of Its 
!lomlell. III void, as jurisdiction cannot be talr::en 

away by consent. Sayqe v. B." L. Ass'n •• W. Va. 
m. 81 S. E. Rep. UIII. 

C. TAXATION OF FOREIGN CORPORATIONS. 
STATE MAY TAX TREK. IF IT DOES NO'l' DIS. 
CRIMINATE AGAINST NONRESIDENTS.-It I. 
competent for a state to Impose a taz upon Indlvld. 
uals or corllOrations witbln Its territory; and sucb 
taz, If It doe. not discriminate qain.l nonrelildenta 
or the products of otber Statell. may be upon the 
property, or franchise., or the bUlllnellK, of the 
individual or corporation; and Ita validity Is not at 
all affected by tbe constderation tliat tbe party I, 
enlraced In forellrn as well lUI domestic trade and 
traMc. Weat. U. TeL Co. v. City of Rlcbmond, III 
Gratt. .. 

It May Be la tile F ..... of. LIceaH Tu.-"Tbe coun
cil of the city of Rlcbmond bas autborlty. under tbe 
cbarter of the city, to ImPO<le a license taz upon a 
forelp telelrrapb company bal'lnll an Ueney In 
the city and dolne business tbereln. And there III 
notblnlr In tbe constitutions and laws of Vlrlrlnla or 
of the United States wblcb forbldllsuch a taz. If It 
Is equal and just In Ita provlll1ons. Tboulrb tbe ordi
nance of the elty speaks only of perSODH or Ilrmli 
dolnll buslneSB In tbe city, yel. as It ImPO<les a taz In 
terms on telewrapb companies. It Is obvlouslr 
Intended to Include Incocporated companies as well 
as individuals. Corporations are to be deemed and 
taken as persons wben tbe circumstances In wblch 
they are placed are Identical with thOltC of natural 
persons e:l[prel>sly Included In a atatllte." Western 
Union Telelrrapb Co. v. City of Rlcbmond, 28 Gratt. I. 

A statute ImPO<llne a license taz on foreilrn corpo
rations and not on tbose created by Vlrelnla Is not 
In contravention of the Vlrelnla constitution. art. 
X. sec. I. provldlne tbat taxation sball be equal aud 
uniform, since that does not apply to tazes on 
lIcenseli. wbose values are too unequal to be tazed 
uniformly. SlaDll"bter v. Com., 18 Gratt. m. 

W .... Realdeata within MMalatr of R __ La ...... _ 
A foreilrn corporation, wblcb baa a place of buslne'l. 
In Vlrlrlula wbere It sells Its macblnes and baa pald 
tbe required state taz. .. a resident mercbant In tbe 
meanlulr of tbe revenue law. of Vlrlrlnla. Webber 
v. Com .. S8 Gratt. BUlL 
~.f tbe Feden! Govern_I. 
.5tate May Tax TIIelr PnIperty IIat Not tile lutru. 

_talltiu .f tile Oo~ In TIIelr .... -a_.
Tbe CaBeS recoenlze a distinction between tazatlou 
of tbe property beloDlrlne to a private corporatlou 
employed by the IrOvernment, and tazation of the 
Instrumentalities or mean. of tbe Irovernmenl In 
the poBBeBBlon of sucb corporation. The atate may 
taz a banlr.lnlr Institution; but It cannot taz tbe 
currency or tbe IrOvernment's bonds beloDlrlnlr to 
sucb bank. It may taz the railroad, but not the 
mail or tbe munltlona or other property of the 
lrovernmenL It may taz tbe contractor wltb 
tbe Irovernment, thoulrb not tbe contract. Western 
Union Telelrrapb Co. v. City of Rlcbmond. 118 Gratt. 2. 

Provided c....,.. Hu Not Sa_ptad T.... fro. 
Stata T ... tlon.-Corporationa, wblcb drrlve tbelr 
ezlstence and ezerclse tbelr fraucblses under 
alltbority of state laWK. but are employed by th~ 
natiouallrovernmentforcertaln duties and services. 
may be ezempted by ConlrreKs from any Ktate 
tazatlou wblcb will really I'revenl or hupede sucb 
services. yet In tbe ablience of leelslatlon by Con
Irress to Indicate tbat such exemption Is deem"d 
eSBential to tbe performauce of 1I"0vernmentai 
services. It caunot be claimed on tbe mere Irrollnd 
that the corporation Is employed as an uency of 
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tbe lrovernmenL Ami tbe tal[ may be either upon 
tbe property or business of tbe corporation. West· 
em Union Tel. Co. v. City of Ricbmond. 26 Gratt. I. 

MaaufllCturlnlr a PateaUd Article 01 ... No Ex....,.. 
tJoa.-Tbe fact tbat a forelllD corporation Is manu· 
factnrlnlr a patented article does not entitle It to 
Rell tbem In Vlrlrinla wltbout complylnlr wltb tbe 
requirements of tbP. state revenue laws. Webber 
v. Com .• 33 Gra.tt. 8118. 

D. EFFECT OF WAR ON POWERS OF FOREIGN 
roRPORATIONS.-A corporation cbartered under 
tbe laws of Virginia before tbe late civil war and 
bavlng Its ofHce and place of business. Its oft\cers 
and directory In tbe city of Rlcbmond. If notactuallv 
dissolved. at least was. 110 far as to suspend Its power 
to make asse!l8ments on property outside tbe lurls· 
"Iction of the Confederate government during tbe 
war. as belnlr against tbe policY of tbe law. 1IIut .. 
etc .• Soc. of Va. v. Board. 4 W. Va. IW3. See al:«>. 
Hall v. Bank of Va.. 14 W. Va. 484. 

778 -Burner v. The Commonwealth. 

(Absent. ALLBN. P.) 

January Term. 1858. Rlcbmond. 

I. Indictment qalnst Ordinary Keeper-Sufficiency 
of.e_An indictment which cbames that the defend
ant, on a day and time specllled. kept an ordinary 
wltbout obtaining a license to do 110. Is suft\clent. 
without settinlr out the facts of his fnrnlshlnlr for 
compenllatiou lodging or diet. &C. 

:II. SaIIIe-.5urplu ..... -Sucb an indictment. with 
tbe addition thathecontinned to keep tbeordluary 
from the day stated to another subsequent day. Is 
not defective: tbe continuando III mere snrplualre. 

a . .sa--case at Bar.-A person bavinlr a Ucense to 
keep a house of private entertainment cannot be 
convicted of keepinlr an unllcensed ordinary by 
proving the sale by blm of spirtts to be drnnk at 
tbe bouse of private entertainment. the place of 
sale. In addition to tbe furnishing for compensation 
diet. lodtrlng and provender at that place_t 

At the September term 1854 of the Circuit 
court of Shenandoah, Noah J. Burner was 
indicted for keeping an ordinary at his 
house in said county without having ob
tained a license to do so. There was a ver
dict and judgment for thirty dollars against 
the defendant: Whereupon he applied to 
this court for a writ of error, which was 
allowed. The case is stated by Judge 
Samuels in his opinion. 

J. W. F. Allen, for the appellant. 
The Attorney General, for the common

wealth. 

SAMUELS, J. An indictment contain
ing two counts, was found against Noah J. 
Burner, in the Circuit court of Shenandoah 
county. The first count alleged, "that 

-lndlct_ntL-In State v. Charlton. 11 W. Va. 334. 
It Is said: "In Indictments It lSlrenerally proper and 
.. uft\cient to describe the oilense In tbe very terms 
used by tbe statute for tbe purpose. Young's Case. 
15 GratL 668: Ilv,.,.,,.'. Ca.~. 18 r;,.utt. 771i." 

See monographic MIt on "Indlctment.~. Informa
tions and Prel->entmenL_." 

tSee the opinion of JlTDOK SAMUELS for tbe statute. 

Noah J. Burner, on the first day of 
779 Augaat 1854, at ·his house in Powell's 

Fort in the county aforesaid. did keep 
an ordinary without obtaining a license to 
do so, contrary to the form of the statute 
in such case made and provided." "c. The 
second count differs from the first only in 
alleging the keeping of the ordinary to have 
been on the second day of August 1854, and 
from that time to the first day of September 
1854. A separate demurrer was filed by the 
plaintiff in error to each count in the in
dictment, in which the attorney for the 
commonwealth joined; the plea of not guilty 
was also filed and issue made up thereon. 
The Circuit court overruled the denlurrer to 
the first count, and sustained that to the 
second count. On tbe trial of the issue 
upon the first count the jury found the 
plaintiff guilty and assessed a fine of thirty 
do1lars; and the court rendered a judgment 
for the fine. In the progress of the trial 
several exceptions were taken by the plain
tiff to several opinions of the court; and 
the case is brought to this court to correct 
errors alleged to exist in the record. 

The prosecution was had under the several 
provisions of the statutes, ch. 38, I 4, 9; 
and ch. 96, i 1 of the Code of Virginia. 

It may be doubted whether the difference 
between the two counts in the indictment be 
such as to require a different judgment 
upon the demurrrers to them respecti vdy; 
the continuando in the second count could 
not have the effect of making the offense 
charged therein different from that charged 
in the first count; it should be regarded as 
mere surplusage, and did not vitiate, if the 
count would have been good without it. 
Code, ch. 'JIJ7, i 11, p. 770. The common
wealth, however, was not prejudiced by 
the error herein, if it be error, as any (,OD

viction which could be had under the sec
ond count, may be had as well under the 
first count. 

I was strongly inclined to doubt 
780 the sufficiency of ·either count. It 

seemed to me that the specific facts of 
furnishing, for compensation, lodging or 
diet to a person boarding in his hol1Se, or 
pro\'ender for a horse feeding in his stable 
or on his land, (except a drove of live stock 
and persons attending it,) and selling by 
retail wine or ardent spirits. or a mixture 
thereof, to be drunk in or at the place of 
sale, or such of these things as would con
stitute the keeping an ordinary. should be 
alleged to have been done by the plaintiff 
without license; that the facts themseh-es 
and not the conclusion of law upon them 
should have been alleged. A majority of 
the court, however, is of a different opin
ion, and hold that the indictment in the 
language of the statute creating the offense 
is sufficient, under niany decisions of the 
late General court, and of the English 
courts. I therefore waive my doubts, and 
concur in holding that the demurrer to the 
first count \'I"as properly overruled. 

Upon the trial of the issue the common
,,"ealth offered evidence tending to pro,'\!' 
that the plaintiff, at the time and place a1-
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leged in the· indictment, had 801d spirits to 
be drunk there; and for compensation ~ad 
fumi~ed diet for persons and provender 
for horses without having a license to keep 
an ordinary. The plaintiff in error gave 
in evidence a license from the County court 
of Shenandoah to keep a house of private 
entertainment at the place and time in the 
indictment alleged. . 

Five several instructions from the court 
to the jury were prayed for by the plaintiff 
in error. Of these the first, second, third 
and fourth in substance propound the same 
proposition of law, to wit, that if the 
plaintiff had a license to keep a house of 
private eutertainment, he could not be con
victed for keeping an unlicensed ordinary, 
by proving the sale by him of spirits to 
be drunk at the house of private enterta.in-

ment, the place of sale, in addition to 
;81 the furnishing, "for compensation, 

diet, lodging and provender at that 
place. These instructions, I think, pro
pound the law "Correctly. 

The statute. Code, ch. 96, I I, declares 
who shall be deemed the keeper of an ordi
nary. To make up this character a person 
must for compensation furnish either diet 
or lodging to a person boarding in his 
house. or prQvender for a horae feeding in 
his stable or on his land; and also sell by 
retail wine or ardent spirits or a mixture 
thereof, to be drunk in or at the place of 
sale. The second section of the statute, 
ch. 96, declares who shall be deemed the 
keeper of a house of prh-ate entertainment. 
If he for, a time not exceeding one month, 
if within, or not exceeding a week, if with
out a city or town, furnish for compensa
tion lodging or diet to one boarding in his 
house, or provender for a horse feeding in 
his stable or on his land. except as afore
said, he shall, if he be not the keeper of an 
ordinary, according to the preceding sec
tion, be deemed to keep a house of private 
entertainment, unleBS the place of furnish
ing the same, when without a city or town, 
be more than eight hundred yards from a 
public road or highway. Thus' it is seen 
the subject of diet, or lodging or provender 
are common to both definitions. One or 
more of these subjects must be united to the 
sale of wine, litc. to be drunk, litc. to make 
an ordinary. It is of the essence of an 
ordinary that they be combined. If, how
ever, a party have a license to furnish diet, 
lodging and provender as keeper of' a house 
of private entertainment, he cannot be in
dicted for doing those things, or any of 
them: he is justified by law. Thus it 
seems that as to one part of the offense he 
cannot be found guilty; and the remaining 
part of the offense, the sale of wine, litc. 
to be drunk, litc. if proved, will not sustain 
an indictment for keeping an ordinary; but 

it will be an offense punishable under 
'182 118, ch. 38 of the "Code. The law 

makers seemed to have intended to fix 
a gradation of offenses, and to graduate 
the punishment accordingly; the sale of 
wine, olc. without license, to be drunk at 
the place of, or elsewhere, is punished by 

a fine of thirty dollars; I 18; that of keep
ing unlicensed· private entertainment by a 
fine not exceeding fifty dollars; 19; that 
of keeping an unlicensed ordinary, which 
includes the less offense last above men
tioned and also the sale of wine, &c. to be 
drnnk, litc. by a fine not less than thirty nor 
more than one hundred dollars. 

I am thus led to the conclusion that if the 
plaintiff had the license to keep the house 
of private entertainment, that in going' 
beyond his license and selling wine, litc. to 
be drunk, &c. he did not incur the guilt of 
keeping an unlicensed ordinary. 

It was said by the attorney general in the 
argument here, that as the first four in
structions moved for by the plaintiff in 
error were in substance the same, and as 
the first and third were given as prayed 
for, the Circuit court was justified in refus
ing the second and fourth, because they had 
already been substantially given; and it 
would be an idle repetition to give them 
again. If the Circuit court had placed its 
refusal upon this ground, and had so in
formed the jury, there would have been no 
error of which complaint could be made. 
The court, however, by a simple refusal 
without more, left the jury to draw the ob
vious inference that the instructions refused 
did not state the law correctly; thus putting 
the jury in a condition to be misled by the 
rulings of the court. It is against tlie theory 
of trial by jury to confide to their sagacity 
the duty of extracting the law from contra
dictory rulings of the court. 

However the case may stand in regard 
to any conflict of decisions on the plaintiff's 
.instructions, there can be no doubt 

that the one given at the instance of 
783 "the commonwealth's attorney, is in 

conflict with those given at the in
stance of the plaintiff. This instruction 
propounds the law to be that the furnishing 
diet, olc. and the sale of wine, &c. without 
an ordinary license, of themselves make 
the offense of keeping an unlicensed ordi
nary; thus denying all effect whatever to 
the license to keep private entertainment 
in mitigating the offense: and this al
though the u.nlicensed furnishing diet did 
not take place. This instruction moreover 
mistakes the law to be that a sale of wine, 
&c. of itself, without regard to the place 
a.t which it is to be drunk, may form part 
of tht! offense of keeping an unlicensed or
dinary; the statute in terms prescribes that 
such sale must be made to be drunk at the 
place of sale, or it does not enter into the 
definition of an ordinary. 

I am of opinion to reverse the judgment. 
and award a new trial, upon which the Cir
cuit court shall conform to the law as herein 
declared. 

The other judges concurred. 

The judgment was as follows: 
It seems to the court here. that the plain

tiff should not have been convicted of keep
ing an ordinary without license, without 
proof of such and 80 many of the acts as 
would make him the keeper of an ordinary 
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under the atatute, Code, ch. 96, 11. That place not of itself imPOrtlnl'thatitwasat all times 
if he had a license to keep a house of pri- a public place. 
vate entertainment at the time and place in &. 51!-. 5eme s.me..-A preeentment for playinl' 
the indictment alleged, he was author- at cards "at or near" a place, is objectionable for 
bed by law to furnish for compensation the uncertainty. 
diet, lodging and provender, as mentioned .. Appellate PI1ICtIce-P~t-MetIoIIto Quub. 
in I 2 of the same statute; and as the un- -Upon a rule to show canse why an information 
licensed furnishing of these things, or one should not be tUed. the defendant appears and 
or more of them, must concur with the un- moves the court to quash the presentment on the 
licensed sale of liquors named in the first l'1'Ound that It does not chara'e any offense aea,lnst 
section, to complete the offense of keeping him; but the motion is overruled. The Informa-

an unlicensed ordinary, the plaintiff tlon is then 1Ued. and he pleads "not I'Ullty;" and 
784 could not be convicted -thereof, if he on the trlal there is a verdict and judament 

had a license to keep a house of pri- Bl'Blnsthim. Upon a wrltof error to the appellate 
vate entertainment. Thus it seems to the court, he may object to the Insumclency of tbe 
court here, that the Circuit court erred in presentment. 
refusing to ghre the second and fourth in-
structions prayed for by the plaintiff, and At the November term 1852 of the Circuit 
that this error is not cured or obviated by court of Prince George county, the grand 
the court's giving the first and third in- jury presented Charles Bishop for ·playing 
structions, of the same substance as the at cards for money on a Sabbath, at or 
second and fourth, without informing the near Old Shop meeting-house in that 
jury that the second and fourth instructions county, within the preceding six months. 
were refused for reasons other .than error contrary to law. On this presentment 
therein, there was a summons to Bishop to show 

It further seems to the court here, that cause why an information should not be 
the Circllit court erred in giving the in- filed against him. On the return of the 
struction moved for by the attorney for the summo~s Bishop a~peared by attorney. 
commonweatlh, as well because it is in con- and obJected to the fihng of the informa
fiict with the law as herein declared, as tion, on the ground that the presentment 
because it assumes that the unlicensed sale did not charge any offense alfainst him. 
of liquor, ~ithout regard to the place where But the court overruled the obJection; and 
it is to be drunk, may enter into the offense the information was filed; to which 
of keeping an ordinary without license. 786 Bishop pleaded "not ·guilty:" And 
Without deciding any other question made upon the trial there was a verdict and 
in the case. it is considered by the court judgment for the commonwealth. Bishop 
that the judgment aforesaid be reversed and thereupon moved the court for a new trial 
annulled; and it is ordered that the verdict which was refused; and he excepted; and 
of the jury be set aside, and the cause re- applied to this court for a writ of error. 
manded to the Circuit court of Shenandoah which was allowed. . 
county for a new trial to be had, upon John Lyon, for the appellant. 
which, if the evidence shall be substantially The Attorney General, for the common-
the same as that on the first trial, and the wealth. 
plaintiff shall 19ain ask for the first, sec-
ond. third and fourth instructions moved LEE, J. According to the English prac
for on the first trial, the court directs that tice a criminal information at the crown 
they be given; and that the instruction office is only allowed to be filed upon motion 
moved for bv the commonwealth's attorney and a rule to show cause grounded upon a 
be refused. proper and kgal affidavit: and this affidavit 

should be full and explicit, should disclose 
all the material facts of the case and con

785 -Bishop v. The Commonwealth. 

(Absent ALLBN. P.l 

Jannary Term. 1854, Richmond. 
I. P~mellts-Requlsltes o'.-A presentment of 

a Irrand jury. to be a proper foundatlon for an 
information. muatcontain every matternece88ary 
to render tbe act imputed to the defendant unlaw
ful; and the supposed offense must be described 
with at least reasonable certainty. 

2. aamlnlf-PreMlltment Muat Cbarae Public: Place.·
A pre..entment for playinl' at cards must charlre 
that the place at which It occurred was a public 
place at the time of such playing; the name of the 

*O ... lnl' - Presentment Must Cbarae Public Place.-
For the proposition that, a presentment (or indict· 
ment) for playing at cards must charlre tbat the 
.'lace at which it occurred WaH a pnblic place at the 
time of lIuch playlnlr. the name of the place notof 
itself Importlnlr that It was at aU times a public 

tain all matters necessary to criminate the 
defendant. 5 Bac. Abr. (Bouv. ed.) "In
formations," (D) p. 180; 1 Chit. C. L. 857: 
Arch. C. P. 73, 74. Our act of assembly 
expressly requires the leave of the court on 
a rule to show cause; but by our pra~tice a 
previous presentment by the grand jury 
place. the principal case Is cited and followed tn 
State v. Brast. 81 W. Va. l18li, '1 S. E. Rep. 12. 

See in accord. Roberts v. Com .• 10 Lelll'h 8IlII; Bord 
V. Com" 4 Leil'h 8'14; Windsor v. Com .. 4 Leia'h 880: 
Com. v. Feazle. 8Gratt.li8IS; Com. v. Vandine. SGratt. 
689. 

See monol'faphic Mte on "Gamlnil'"' appended to 
Neal v. Com .. 22 Gratt. 1117: monOl'raphlc IIOk on "In· 
dictmenl.,. Informations and Presentments." 

In Huff v. Com .. 14 Gratl. 648, cltlnlr the principal 
case, It is held. that a presentment for r.unIJlR not 
settinlr out any offense &l'ainst the statute may 1M.
quashed on motion. See. In accord. Bell v. Com .. 1\ 
Grall. 000. 
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eften comes in place of the affidavit re
quired by the English rule. Where how
ever it is thus sought to be made the 
ground of the rule to show cause, it must 
like the affidavit, contain enough to show 
that an offiense has been committed. No 
matter material to render the act imputed 
to the defendant unlawful can be omitted, 
and the supposed offense must be described 
with at least reasonable certainty. If it be 
defective in these respects, the presentment 
cannot avail for any legal purpose what
ever. 

The presentment in this case charges the 
c1efendant with playing at cards for money 
on a Sabbath at or near Old Shop meeting
house in the county of Prince George 
within six months previous thereto contrary 
to law: but it does not allege that Old Shop 
meeting-house was a public place at the 
time of such playing. It mayor may not 

have been such public place at that 
'1ff1 ·time. The name of the place does 

not ex vi termini import that it was 
at all times a public place. Although 
"'hilst the public might be assembled there 
for religious worship or other purpose or 
whilst so assembling or afterwards dis~rs
ing. it might well be a public place WIthin 
the meaning of the statute, yet at all other 
times it might be a strictly private place, 
the playing at which would not be a viola· 
tion of the law. Thus a matter most 
material to show that an offense had been 
committed, was omitted and the present
ment was therefore radically defective. 
Hord's Case, 4 Leigh 674; Roberts' Case, 10 
Leigh 686. Nor will the words "contrary 
to law" supply the omission. Theae terms 
in an indictment serve to preclude all legal 
cause of excuse for the act imputed, but 
never to enlarge or extend the force and 
effect of those employed to describe it so as 
to make the act unlawful when it is not so 
by tile description itself. In Roberts' 
Case, ubi sup. the charge was for "unlaw
fully" playing cards at a grocery, yet the 
presentment was held to be defective. 

The presentment is also objectionable for 
ancertainty. If Old Shop meeting-house 
were ex vi termini, a public place playing 
near it would not necessarily be a violation 
of the statute unless at a place so near that 
it too was rendered a public place by reason 
of its proximity. The very place of the 
playing should therefore be averred to be a 
public place, and as it is laid in this pre
ilentment to have been in the alternative 
"at or near," it would seem on that account 
to be uncertain and defective. 

That the defendant subsequently upon the 
lling of the information appeared and 
pleaded not guilty, upon which a trial was 
had aDd. a verdict rendered against him 
_ill not preclude him from objecting to the 
presentment now. In Chalmers' Case, 2 
Va. Cas. 76, and Wells' Case, Ibid. 333, 

the right to object to the presentmf'nt '88 ·on which the information was 
founded was held to be taken away 

by sl1Ch plea and verdict upon the informa
tion: but it .does not appear that the de-

fendant in either of those cases made the 
objection at the proper time upon the rule 
to show cause. In Wells' Case he did not 
appear at all upon the rule to show cause 
though duly summoned. In this case the 
defendant did appear upon the rule and 
showed for cause that the presentment did 
not charge any offense against him and 
moved the court to refuse leave to file an 
information. His objection was however 
overruled, the rule made absolute and leave 
given to file the information. After that 
all he could do was to defend himself upon 
the information as best he might. 

I think the Circuit court erred in making 
the rule absolute and giving leave to file 
the information. And in this view it is 
rendered unnecessary to decide the question 
raised upon the facts approved at the trial. 

I am of opinion to reverse the judgment 
aet aside the ,·erdict and quash the informa
tion, to discharge the rule to show cause 
and quash the presentment. 

The other judges concurred in the opinion 
of Lee, J. 

Judgment reversed, all the proceedings to 
the presentment set aside, and quashed. 

789 ·Commonwealth v. Nax. 

(Absent ALLIIN. P.) 

April Term. 111M. Rlcbmond. 

la.lct ... au ..... S. .. of 000dtI wltbout LI ___ C ... 
at Bar.-An Indictment wblch CbargeR that tbe de
fendant ·'nnlawfnlly did "ell mUlllc not manu· 
factured by tbe Keller witbln the IItate wltbout 
ba\"lnll' a lIcem.e tberefor accordlnll' to law.'· 1M 
lI'ood. It sumclently al'pearlnll' tbat mUNlc I" a 
species of !fOodB. wares and merrbandlKe. 

Joseph Nax was presented by the grand 
jury of the Corporation court of Fredericks
burg, for that he "unlawfully did sell music 
not manufactured by the seller within this 
state, without having a license therefor ac
cording to law." He pleaded "not guilty," 
and on the trial of the case the jury found 
him guilty, and assessed his fine at eighty 
dollars. Nax thereupon moved the court to 
arrest the verdict. upon the ground that 
there was no offense cbarged in the present
ment. But the court overruled the motion, 
and entered tip a judgment upon the ver
dict. He then applied to the judge of the 
Circuit court of Spotsylvania for a writ of 
error, which was awarded; and upon the 
hearing of the case the Circuit court re
versed the judgment of the Corporation 
court and arrested the verdict. Whereupon 
the attorney general applied to this court 
for a writ of error, which was allowed .• 

The Attorney General, for the common
wealth. 

Little, for the appellee. 

DANIEL, J. In the description of many 
of the offenses at the common law certain 

·See monoll'rapblc ,,()t~ on "Indlctmentll. Inform· 
atlons, and PreKentmentll.·· 
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technical expressions are required to 
790 be used; as in indictments for *mur-

der, burglary, mayhem, and other 
felonies which it is not necessary to enum
erate. In such cases no other words, how
soever descriptive of the offense, will be 
allowed to stand in the indictment as the 
SUbstitutes for the precise language to 
which usage and precedent have attached 
the peculiar and exclusive office of describ
ing the offense. The like nicety and partic
ularity is also required in indictments for 
offenses under various statutes; and the 
precedents are numerous in which very 
slight departures from the terms in which 
the offenses are described in such statutes, 
have been held to vitiate the indictmentI'. 
In the case of United States v. Gooding, 12 
Wheat. R. 460, however, Judge Story, in 
delivering the opinion of the Supreme court, 
says, that such instances have not resulted 
in the establishment of any general rule; 
bu~ that on the contrary, the course has 
been to leave every class of cases to be de
cided very much upon its own peculiar 
circumstances. And in United States v. 
Bachelder, 2 Gallis. R. 15, the court say 
that there is no general rule which requires 
more than that the offense be set forth with 
substantial accuracy and certainty to a rea
sonable intendment. 

We have also the authority of the case of 
the King v. Stevens, 5 East's R. 244, for 
holding, that, Whilst every indictment or 
information ought to contain a complete de
scription of such facts and circumstances 
as constitute the offense, there is no rule, 
except in particular cases, where precise 
technical expressions are required to be used, 
which compels the courts, in construing 
the language of indictments, to reject the 
aid of such references to the context and 
the relation and dependence of the words, 
as a.re properly resorted to and found useful 
in ascertaining the true aim and meaning 
of other pleadings; and that, where a word, 
used in an indictment, is capable of differ-

ent meanings, if it is sufficiently 
791 marked by the context or *other means 

in what sense the party framing the 
charge intended to use it, it does not clash 
with the rules of construction applied to 
criminal proceedings, to construe it in that 
sense. 

A proper application of these views to the 
case before us will, I think, result in show
ing the correctness of the judgment of the 
Corporation eourt, and the consequent error 
in that of the Circuit court. 

The brief charge in the indictment is, 
that the defendant "unlawfully did sell 
music not manufactured by the seller within 
this state. without having a license there
for according to law." 

There is no law which forbids the sale of 
music in terms. But by the 30th section of 
the act of 1852-3, concerning the assessment 
and collection of the public revenue, it is 
declared that no person shall, without ob
taining a license as a merchant, sell at any 
store or place in this state any goods, wares, 
merchandise or other articles, except such 

as may have been manufactured by the 
seller in this state, or been produced or 
raised by him, &c.: And it is under this 
law that the indictment has been preferred. 
and the verdict and judgment had against 
the defendant. 

In this state of things, the enquiries. 
which would seem to present themselves. 
are: Is "music" in any well established 
sense, embraced by the words "goods, 
wares or merchandise." And if so, does 
it appear with· certainty that the indict
ment speaks of it in that sense? If so then 
the indictment in effect charges the sale of 
goods, wares or merchandise, and specifies 
the particular class or kind in the sale of 
which the statute has been violated. That 
there is such an acceptation of' the word. is 
a matter of public knowledge and general 
information. The word is used in that 
sense in the daily advertisements, and the 
kind of merchandise it imports is to be 
found exhibited for sale in the store of 

nearly every bookseller or stationer 
792 *in the country. It is said, however. 

that the word is ambiguous; that it 
has several other meanings; and that with
out an averment in the indictment of it. 
being goods, wares or merchandise, the 
sense in which the word was used is not 
fixed with certainty; that one learned in the 
science, or skilled in the arts of a musician 
may impart instructions therein, or make 
exhibition of his skill, or grant the license 
to perform his musical works or composi
tions, for a price, and that in each of these 
senses he may be said to • 'sell music"; and 
that for none of these acts could he be held 
amenable as for a violation of the statute; 
and that, consequently, though the defend
ant were to admit the truth of every allega
tion in the indictment, (as he does in the 
motion to arrest the judgment,) he would 
not as a legal necessity admit that he had 
done an illegal act. 

The obvious answer to this argument of 
the defendant's counsel is, that in none of 
the instances supposed by him, is there a 
sale in the sense 10 which that word ia most 
usually received; which is, to indicate the 
exchange of some material article of prop
erty for money; and that the words in the 
indictment, "not manufactured by the 
seller within the state," do not admit of 
any other than the most awkward connec
tion with the word "music" in any of the 
senses in which the counsel supposes it le
gally possible it may have been used; whilst 
they are very proper to be used in reference 
to "goods, wares and merchandise." 

It is trlte that the phrase, ".not manufac· 
tured by the seller within this state," is not 
used in the indictment for the purpose of 
explaining the preceding portion of the 
charge. Its speclal office is that of setting 
forth a further distinct element o{ the 
offense. If. howeyer, from its nature and 
position, it necessarily refiects on an am-

biguous word, the sense in which the 
793 *latter must have been used, I know 

of no rule which constrains us to 
reject the explanation, and to refuse to 

..328 



r3GRATT. JACKSON v. TSR COKKONWRAI.TH. 794,796,798 

accept the word in the sense which will 
give force and validity to the indictment. 

If the acceptation of the word "music," 
as importing a kind or class of goods, wares 
and merchandise, were not a matter of com
mon understanding, it might have been 
necessary to aver in the indictment that it 
was goods, wares and merchandise, or to 
have given some such description of its 
properties as would necessarily sho\v that to 
be the fact. But as such an application of 
the word is well understood, the law does 
not recognize the necessity of such aver
ment or description, either to certify the 
court that the indictment contains a crimi
nal charge, or to notify the defendant of its 
precise nature. Th~ neceuity of such an 
averment is not only disowned by the gen
eral principles to be deduced from the cases 
already cited, but is expressly denied by a 
decision of the .Supreme court of Minis
sippi in a case very similar in ita features 
to the one under conlsideration. I refer to 
the case of The State of Mississippi v. 
Borroum, 23 Min. R. 477, in which the in
dictment was for buying from a slave "sev
enty-five pounds of cotton," under an act 
making it a misdemeanor to buy from a 
slave witbout the permission of his master, 
.tc. any corn, fodder, bay, meal, clc. or 
"other produce or commodity." Cotton is 
not one of tbe commodities enumerated in 
the statute, and the indictment did not con
tain any averment that cotton was "a prod
uct or commodity." Yet the indictment 
was held sufficient. 

The obvious reasons on wbich that deci
sion was founded, apply with equal force 
here. The court is presumed to know the 
sense or senses in whicb a word is ordinarily 
used, and is not bound, when met by an am
biguous word in an indictment, to reject 

that meaning which is made obvious 
7~ by the context, and to contend ·for 

some other use of the word that every 
man of ordinary information in the commun
ity. untrammeled by rules of construction, 
would discard as absurd. Neither the court 
or the defendant could have misunderstood 
the sense in which the word in question was 
intended to be used id the indictment. 

Under th~se circumstances, to declare the 
indictment insufficient would be to revive 
an unreasonable strictness, and to pay to 
mere form the scrupulous 'deference that is 
shown in some of the early decisions, and 
is still observed in certain classes of cases 
before mentioned, but wbich the courts in 
modem fimes have on various occasions 
properly shown a determination to extend to 
DO case or class of cases in which such ob
servance is not exacted by the strictest 
analogy. 

I think that the judgment of the Circuit 
coart ought to be reversed, and tbat of the 
('.orporation court affirmed. 

The otber judges concurred. 

The judgment of the Circuit court re
versed, and that of the Corporation court 
affirmed. 

795 .Jackson oJ. The Commonwealth. 

April Term, 1858. IUcbmond. 

I. Order ell ........ n_ of Holdl ... Conrt-Ail JastIces 
~nt-Blfect.-All tbe 'ustlces of a county beinlr 
"reseat in court, tbey make au order cbanlriulr tbe 
months in which the Quarterly courts are to be 
held. and alSo the day of the month on wbicb the 
court is to commence. All the , IlSUCell beinlr 
present. a notice to them to attend was annecelO
sary: and the order is valid.· 

:a. Indla-ta-At Leut Four Juatlc:es nut Be ...... 
ent-Not Waived by Pleadlnc.t-A County court at 
whicb an iudictment is found by a Irrand 'ury, 
must consist of at least four ,ustices. or the in· 
dlctment is null. And the objection will not be 
waived by the defeadant's pleadinlr to ill8lle, and 
beinlr tried and fOllnd nllty before a conrt prOll
erly constituted, before makinlr tbe ob'ection.· 

At the November term for 1853 of the 
County court of Lewis county, John G. 
Jackson was indicted for an assault and 
battery upon John Flanigan. Upon thia 
indictment process was issued i and at the 
March term of the court for 1854, he ap
peared and put in the plea of • 'not guilty j" 
on which an issue was made up, At the 
June term of the courfthe case was tried 
and the jury found the- defendant guilty, 
and aBBessed his fine at thirty dollars j and 
tbe court rendered a judgment upon the-ver
dict. And at a subsequent day of the same 
term Jackson moved the court to arrest the 
judgment, "because the prosecution waa 
conducted by a court composed of a less 
number of justices than that which is nec
essary to constitute a court for the prosecu
tion" of the offense aforesaid. The cause 
was continued on this motion until the next 
term i and at tbe next term tbe court over
ruled the motion, and gave judgment 
against Jackson for the fine of thirty 

dollars. Whereupon he excepted. 
796 ·It appeared from an inspection of 

the record, that at the terms when the 
indictment was found by the grand jury, 
and when the defendant filed his plea, and 
the issue was made up thereon, the court 
was composed of but three justices i and the 
same was the case when the motion in 
arrest of judgment waa overruled: But at 
the term when the cause was tried, and 
whilst the trial waa progressing, there were 
more than four justices on the bench. 

At the same term of the court, and on the 
10th of August, Jackson moved the court to 
set aside the judgment rendered in the 
cause on the 8th day of the month, because 
by law the first day of the term waa fixed 
to commence on the second Monday of the 
month, which in that month was the 14th 
day, and had not then arrived. But it ap
peared. that at the June term 1854 the 
County court, without having been pre
viously summoned for that purpose, but all 
the justices being present, entered an order, 

.See tbe opinion of JUOOH La. for the statllteS. 
tsee monolrraphlc MI, on "Indictments, Informa· 

tions and Presentments" appended to Boyle v. Com., 
It GratL 874. 
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directing that there should be four terms of 
the court for the trial of causes by juries, 
to wit, March, June, August and Novem
ber; and that the said terms in the months 
of March and August should be held on the 
first Mondays in said months; and the 
court therefore overruled the motion, and 
refused to set aside the judgment: And the 
defendant again excepted. 

Jackson applied to the judge of the Cir
cttit court for a writ of error to the judgment 
of the County court, which was allowed. 
But when the cause came on to be heard 
the Circuit court affirmed the judgment: 
Whereupon Jackson obtained a writ of error 
to this ceurt. 

Bennett, for the appellant. 
The Attorney General, for the common

wealth. 

J .. EE, J. By the Code of Virginia 
7W (ch. 157, I 2, *p. 616,) authority is 

given to the County courts to change 
from time to time, the days for the com
mencement of the terms thereof, all the 
justices of the county having been first 
summoned and a majority concurring in 
lIuch change. The object of the provision 
requiring the summons is to give notice of 
the proposed change and to enable all the 
justices to be present and give their voices 
if they will, upon the question. If then 
without having been previously summoned, 
aU the justices shall yet be actually present 
at the time a change is proposed and thus 
have the opportunity of being heard, and 
the requisite majority shall be found to con
cur in the measure, the object and spirit of 
the law will be fully satisfied and all ques
tions as to the regUlarity or the fact of 
previous summons must be at an end and it 
will be in vain afterwards to say that the 
order is without effect because the justices 
had not been formally summoned previously 
to attend the court for the purpose of con
sidering the subject. I think therefore 
there is nothing in the objection that the 
term at "/hich the judgment occurred com
menced upon a day not authorized by the 
law. 

The other objection going to the constitu
tiQn of the court at which the indictment 
against the plaintiff in error was found by 
the grand jury and of that at which the 
plea was entered is one of a much more 
serious and difficult character. 

The constitution provides (art. 6, I 25,) 
that there shall be in each county of the 
commonwealth a county court which shall 
be held monthly by not less than three nor 
more than five justices except where the 
law shall require the presence of a greater 
number. By I 22 of the act passed April 
22, 1852 (Seas. Acts p. 65,) it is provided 
that there shall be in each county in four 
• f the months of every year, a quarterly 

term of every county court, and in 
'198 every other month a *monthly term 

thereof, to be held at the times and 
with the jurisdiction, so far as consistent 
",i~h the constitution and that act, then 
prescribed by. law. The sect:on then pro-

ceeds to decla~ that the number of justices 
necessary to constitute a court of oyer and 
terminer a court of ezamination and court,; 
in all criminal prosecutions shall be the 
same as then prescribed by law: in all civil 
cases and in matters of county police and in 
all other cases, except criminal, the presid
ing justice and two othpr justices, or in the 
absence of the presiding justice any three 
justices, to constitute a court, ezcept where 
more than four are necessary under the laws 
then in force. By the Code (ch. 212, 12, p. 
877,) a court of oyer and terminer must 
consist of five justices at the least, and an 
examining court (ch. 205, 14, p. 765,) of the 
same number: and by the general county 
court law of the Code (eh. 157, 11, p. MS,) 
it is declared that the County court in each 
county shall be held by the justices of the 
county or any four or more of them, except 
where otherwise expressly provided. ~o 
that at the passage of the act of April 22, 
1852, the number of justices necessary to 
constitute a court in a criminal prosecution 
other than cases for a court of oyer and 
terminer or of examination was four at the 
least. Does an indictment for an assault 
and battery or other misdemeanor consti tute 
a criminal prosecution? Notwithstanding 
in some of the sections of the Code the 
term "criminal cases" may seem to be 
used in the sense of felonies only, in this 
there can be no doubt it is used to embrace 
both felonies and misdemeanors. The sec
tion itself refers to and recognizes the 
usual classification of causes inter partes. 
into civil and criminal cases, the latter of 
which embraces all prosecutions for offenses 
against the laws of whatever grade. And 
in the Code it will be seen, chapter 199 
which is entitled "General provisions con-

cerning crimes and punishments" 
799 embraces alike misdemeanors -and 

felonies. The same is to be said of 
chapter 201, entitled "For preventing the 
commission of crimes" and of chapter 211, 
entitled "General provisions as to proceed
ings in criminal cases." Indeed throughout 
the body of the criminal code commencing 
with title 54, headed "Crimes and punish
ments" misdemeanors and felonies are alike 
contem~lated as the subjects of criminal 
proceedings and by ch. 199, II, all offenses 
against the laws are declared. to be the 
former or the latter. In I 22 the term 
"criminal prosecution" is expressly used 
in a sense embracing all offenses of both 
classes. Its language is "In a criminal 
prosecution other than for perjury, &c. ;" 
yet perjury with a single exception (when 
committed on a trial for felony) is but a 
misdemeanor. By I 37 of ch. 208, provision 
is made for the adjournment of questions of 
law in "criminal case" to the General 
court; and it was never questioned thllt it 
embraced misdemeanors as well as felonies • 
And in ch. 201, 111, proviaioD is made 
where there is a conviction in a "criminal 
case" before a justice of the peace, wbich 
must· be of course for a misdemeanor. 
Other sections will be found of similar im
port. And it w111 be observed. tbis I 2l 
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apeaks of court. of oyer and terminer, 
courts of eu.mination and courta ill all 
criminal prosecutions: and a. the county 
courts have no jurisdiction of fe"lonies except 
IS courts of oyer and terminer and of ex
amination, to sati.fy the terms employed, 
misdemeanors muat be deemed to be in
tended. 

It folio..... then that in a prosecution for 
a misdemeanor, the court to be legally con
ltituted mast conaiat of four ju.tices at the 
\east. 

Nor ia there any thing to reatrict the 
Dec:eaaitv of the presence of. four justice. to 
the final trial of the cause. In many mis
demeanors the court upon conviction, may, 
and in some, muat impose corporal puni.h-

ment by confinement in the county 
800 jail and in ·others by stripe.. In 

certain case. .till further penalties 
are incatted. Such being the grave charac
ter of many misdemeanors, and moreover 
as no writ of error lies for the common
wealth except in prosecutions for breach 
of the revenue law., it may be .upposed it 
was the purpose and policy of the law to 
aecure in all criminal prosecution. the col
lective intelligence and information of four 
justices at lea.t as aftording a .urer guar
anty of a correct deciaion and the attain
ment of the ends of justice than that of a 
less namber. And this reason .... ould apply 
with equal force to other .tages of the 
prosecution as to the final trial. For a 
case might be as eftectually disposed of at 
a previous atage upon a motion to quash or 
a demurrer, or the tender of a plea, as at 
the trial before a jury. So upon the im
paneHn, of a grand jury and in directing 
the lubJects and the mode of its investiga
tions and in receiving its presentments, 
important questions might· arise upon 
which a party not yet charged with an 
offeoae- would not be entitled to be heard. 
The reason and spirit of the la .... therefore 
would seem to require the presence of at 
Iea.t foar justices .... hen a grand jury i. 
impaneled and the prosecution is com
menced as well a. upon the final trial of 
the case, .... hilst there i. certainly nothing 
in it. terms to render a leas number .uffi
cient. The language ia "conrt. in all crimi
na}. prosecutions .hall be etc." not "courta 
for the trial of criminal cases." 

I think therefore the objection that the 
record upon ita face .how. there were but 
three ju.tices present when a grand jury was 
impaneled and .... hen an indictment was 
found, is fatal under the la .... as it stand., 
and that the onl,. remaining question ia 
whetber it has been waived in this case or 
the benefit of it otherwise lost to the party 
by his pleading to i .. ue and failing to 
raise it until after a verdict again.t him. 

If the objection but im~rted some 
lOt imperfection or defect of form in the 

indictment, or went merely to the 
'laalification of the grand jurors or any 
one of them Of' any other matter of abate
ment it would be of course too late after 
ftrdict to attempt to raise it. Bat it ia not 
ef tbis character. It goes to the constitu-

lion of the court in which the prosecution 
was commenced by the finding of the in
dictment and in effect to the very fact of 
there being any indictment against the 
party. For if the coul't a. con.tituted had 
no authority to impanel a grand jury and 
no juriadiction either to commence or deter
mine a prosecution by trial, the indictment 
mu.t be of nece.sity a . nullity. From its 
nature therefore it i. an objection which is 
not waived by any pleading and which is 
not cured by any thing that afterwards 
transpired. In Cawood's Case, 2 Va. Cas. 
5%1, the clerk had omitted to record the fact 
of the finding of the indictment, which had 
however in fact been endorsed by the fore
man u a true bill" and presented in court 
with other bills. In the record of the 
~ings had it was thus recited: "Ben
Jamin Cawood who stands indicted formur
der, was led to the bar in cu.tody etc. and 
thereof arraigned and pleaded not guilty to 
the indictment etc." Anothf'r order apoke 
of the prisoner aa "accused of murder" and 
made provision for a jury "for the trial" of 
the prisoner. An ineffectual trial was had 
and in the entry of the same the prisoner 
was spoken of again a. standing indicted 
for murder. The jury having failed to 
agree, the prisoner petitioned for a change 
of venue which was granted. Yet held that 
the omission to record the finding of the 
indictment .... a. fatal and could not be sup
plied by the paper itself nor the endorsement 
thereon nor by the subsequent recitals; and 
that the prisoner's plea of not guilty or the 
aubsequent proceedings did not cure the 
defect. I think the reason for not holding 
the defect to be cured in the present case is 

at least aa .trong a. in the case just 
802 cited; and *reR'l'rding the objection 

as going to the foundation of the whole 
proceeding, the authority and jurisdiction 
of the court itself in which the prosecution 
was commenced, I think it was not and 
could not be cured by the aubsequent pro
ceedings and might be taken advantage of 
at any time either before verdict or after. 

I am of opinion to reverse the judgment 
of the Circuit court and that of the County 
court and to render judgment for the plain
tiff in error. 

The other judges concurred in the opinion 
of Lee, J. 

Judgment reveraed. 

803 *Richards Y. The Commonwealth. 

October Term. 1_ Richmond. 

LaI'Cell)'--e.. at Bar.-A person Is lltaylnll' at a tav· 
ern. and the landlord offers him a no to 11'0 and 
IIhoot robins. which he takes. and after shooUnll' 
once or twice near the honse. lI'oes oft with the 
nn and dlspolles of It. Hm.n: Under the circum. 
stances of the case. he Is nUty of larceny. 

William Richard. was indicted- in -the 
Circuit court of Henrico county at its April 
term 1856, for larceny in stealing a gun, a 
bird bag and a powder Bask, the property 
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of Stephen B. Sweeney. At the same term 
of the court he was tried and convicted, and 
the jury fixed the term of his imprisonment 
in the penitentiary at one year. The pris
oner then moved the court for a new trial; 
but the motion was overruled, and sentence 
was passed upon him; and he excepted. 
The facts certified by the court are as fol
lows: 

It was proved that on the morning of the 
16th day of March 1856, the prisoner was 
discharged from the penitentiary, and that 
he arrived at the tavern or public house of 
Stephen B. Sweeney, about twelve miles 
below Richmond, on the evening of that 
day, and took up lodgings here, and spent 
the night. That shortly after the prisoner 
am ved at said place, two other men came 
in, and after some conversation, determined 
to stay all night. These men, upon being 
interrogated during their stay, refused to 
gi ve their names. The one of them, whose 
name is Livingston, was seen in custody 
on a criminal charge before the mayor of 
Richmond on the morning of the day this 
cause was tried. They and the prisoner were 
Been during their stay at Sweeney's to have 

several conversations together. The 
804 prisoner said his name was *Blitz, knd 

that he as the son of a man of that 
name who formerly resided at City Point, 
and was known to Sweeney. He stated to 
Sweeney that he and his father were still 
in business largely at City Point. That 
their store had been burned, and that they 
had set up in another place. That they 
were in the business of making barrels, 
tubs, .!tc. and that he the prisoner was on 
the look out for a contract for barrel tim
ber. He was referred by Sweeney to James 
W. Binford, who was in that business in 
his neighborhood. He further stated that 
he had staid at Dr. Lyne's in Henrico the 
night before, and his mare had got away 
from him, and he supposed had crossed the 
river on her way home. All of these state
ments were proved to be false. The two 
other men went away the next morning," 
stating that they were going to Dr. Met
tert's, who lived near Binford. The pris
oner declined going with them, but said he 
would remain about during the day, and 
see what he could do. That Sweeney not 
liking to leave him by himself at his house 
during the day, asked him to walk with 
him to his field, which he did, and remained 
with him until Sweeney returned to dinner. 
After dinner Sweeney's son had been shoot
ing some birds within a short distance of 
the house, and on his return to the house 
with his father's gun, Sweeney asked the 
prisoner if he was fond of shooting. Pris
oner said yes, and then Sweeney offered 
prisoner his gun to shoot some robins. Pris
oner took the gun and a bird bag and 
powder Bllsk, and went over the road, and 
Sweeney heard him shoot once or twice be
fore he Sweeney left the house on his return 
to the field. Prisoner did not solici t the 
use of the gun, but it was tendered by 
Sweeney of his own accord. This was 
about two o'clock on Monday, the day after 

prisoner came to Sweeney's. Prisoner did 
not return to the house with the gun, and 
in the evening Sweeney made pursuit and 

enquiries after him. 
805 *It was further proved that prisoner 

was in Chesterfield at Shell's store 
about ten miles from Sweeney's on Tues
day, and traded off the gun with a young 
man named Shell for another gun and two 
dollars and fifty cents boot, and gave the 
shot bag and powder Bask to the person to 
whom he traded the gun. He also sold 
Sweeney's pointer dog to said Shell for two 
dollars and fifty cents; which dog Sweeney 
missed after he had ascertained that the 
prisoner had left. He then sold the gnn he 
had traded for to the father of said Shell, 
and left Shell's store soon after, and was 
seen going in a faat walk towards the 
woods. The gun and dog were advertised by 
Sweeney, who offered a reward of twenty
five dollars for them, and were received by 
him, and the reward paid some day or two 
after. 

Prisoner was arrested a few days after. 
above Richmond. 

While at Shell's store he stated that his 
name was Patterson, and that he was the 
son of Dr. Patterson of Manchester. It was 
proved that the articles specified in the in
dictment and disposed of by the prisoner 
were worth twenty dollars. The articles 
were proved to be the property of Sweeney. 
Prisoner went from Sweeney's without paJ
ing his bill. And these were all the mate
rial facts proved. 

The prisoner applied to this court for a 
writ of error, which was allowed. 

McRae, for the prisoner. 
The Attorney General, for the commOD

wealth. 
MONCURE. J., delivered the opinion of 

the court: 
This case presents for decision the qnes

tion, whether the goods, of the larceny of 
which the prisoner was convicted, were 
taken by him against the will or without 
the consent of the owner. 

Larceny, at common law, is the 
806 taking and carrying *away of the per-

sonal goods of another, against hi. 
will or without his consent, and with a felo
nious intent. There must be a taking or 
severance of the goods from the possession 
of the owner on the ground that larceny 
includes a trespas.. If there be no trespass 
in taking goods, there can be no larceny in 
carrying them away. 2 Russ. 95; 1 Hawk. 
c. 33, 1 2. But the possession of the OWber 
may be actual or constructive. If it appear 
that although there is a delivery by the 
owner, yet the legal possession still re
mains exclusively in him, larceny may be 
committed exactly as if no such delivery 
had been made. Thus. if a person to whom 
goods are delivered has the bare charge. 
custbdy or use of them, and the legal pos
session remains in the owner, such person 
may commit larceny by a fraudulent con
version of the goods to his own use. 2 
Russ. 106; 1 Hale 506; 1 Hawk. c. 33, 16; 
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Arch. Crim. Pl. edition of 1846, p. 192. 
The most familiar application of the rule is, 
to the case of servants, whose possession 
of their master's goods by his delivery or 
permission is the possession of the master 
himself; 2 Russ. 197: 2 East P. C. 564, 682, 
683; Walker v. Commonwealth, 8 Leigh 
743; and to the case of a guest at an inn, 
who may be guilty of larceny in taking a 
piece of plate or other thing set before him 
for his accommodation; for he hath not the 
possession delivered to him, but merely the 
use. 2 Russ. 107; Arch. 192; 1 Hale 506; 
1 Hawk. c. 33, I 1. "The distinction, (says 
Russell,) between a bare charge or special 
use of goods, and a general bailment of 
them, seems to be sufficiently intelligible; 
and it seema consistent with principle, that 
iu the former case the legal possession 
should be considered as remaining in the 
owner: and in the latter as having passed 
to the bailee; and that therefore in the 
former case larceny may be committed of 
them by the person to whom they have 

been delivered, and that in the 
fIJfi ·latter it may not, unleu there be a 

determination of the privity of con
tract: but it is in the application of this 
doctrine to particular cases that the distinc
tions seem to become obscure." 2 Russ. 
108. How doea the doctrine apply to the 
facts of this case? Were the goods delivered 
to the prisoner on a bailment; or merely 
for special use, and without changing the 
legal poaseaaion of the owner? 

If the prisoner had fraudulently con
yerted to his own use a piece of plate, or 
other thing delivered to him for his accom
modation as a guest in the tavern of the 
prosecutor, we have seen that he would 
have been guilty of larceny. If he had so 
converted to his own use a book handed to 
him to read for his amusement while he 
continued to be such guest, there can be no 
doubt he would have been guilty of larceny. 
Why does not the same principle apply to 
this case, in which the prisoner fraudu
lently converted to.his own use a gun deliv
ered to him "to shoot some robins" for his 
amusement while he continued to be such 
guest? Is it because the gun was not to be 
used in the house? The rule under consid
eration does not require the property to be 
ased in the house of the owner. Suppose 
the prosecutor had accompanied the pris
oner when he went over the road to shoot 
the robins, and the gun had been converted 
in the presence of the prosecutor: Or, sup
pose the gun had been handed to the pris
oner to shoot some robins in full view of 
the hoaae, and that, instead of shooting 
them, he had walked off with the gun and 
converted it to his own use: Would he not, 
in either case, have been guilty of larceny? 
But the rule does not require that the prop
erty sbould be converted in the presence or 
the sight of the owner. Nor indeed does it 
require that thl!: relation of master and serv
ant, or landlord and guest, should exist 
between the owner of the property and the 

person converting it. No writer has 
QI -Iaid down the rule under any such 

restriction. As laid down by all the 
writers, it only requires tbat the person 
converting the property should be entitled 
merely to a charge or special use, and not 
the legal possession of it. In the familiar 
cases of master and sen·ant, and landlord 
and guest, the rule generally, if not always, 
applies; because generally, if not always, 
a servant or guest has a mere charge or 
special use of the property of the master or 
landlord. These cases are therefore stated 
by writers as instances of the application 
of the rule; but as instances only, and not as 
limitations or restrictions of the rule. 'rhe 
question in every case is, Whether, under 
all the circumstances, a bare charge or 
special use, or a legal posseaaion under a 
bailment exists? 'rhere is rarely any diffi
culty in solving the question when the rela
tion of master and servant, or landlord and 
guest subsists behveen the parties at the 
time of the conversion, or where the prop
erty is delivered to be used in the presence 
of the owner. In cases of this kind, the 
property being resumable by the owner 
every moment, his dominion over it is as 
perfect as before; and the person to whom 
it is delivered has at most no more than a 
bare limited use or charge and not the legal 
poaaesaion of it. 2 Russ. 108. The same 
principle seems to be generally applicable 
wherever property, whether it be a gun or 
any thing else, held by a person, whether 
he be an inn keeper or not, for the use and 
accommodation of his family, is delivered 
to a member or visitor of the family to be 
temporarily used by him as such, whether 
in the presence of the owner or Dot. 

A difficulty sometimes arise, in the ap
plication of the rule to other cases. Gen
erally, though not always, where property 
is delivered to a person wbo is not a serv
ant or guest of the owner, or a .member or 

visitor of hia family, and to be used 
809 elsewhere than in the ·owner's ptes-

ence, a bailment, and not a mere 
charge or "pecial use, is created. There is 
no difficulty, we think, in the application 
of the rule to this case. The relation of 
landlord and guest subsisted between the 
prosecutor and prisoner, who were strangers 
to each other at the time of the conversion. 
The relation was expected to be of very 
short duration, and to terminate during the 
same evening, or at least the next morning. 
The occasion for deli vering the gun was 
very sudden; and was induced by the return 
of the prosecutor's son from shooting some 
birds within a short distance of the house. 
The object of it was to afford the prisoner 
some amusement during the evening while 
the prosecutor was absent in his field. It 
was not intended that the use should con
tinue longer than the prisoner continued 
to be a guest; nor expected that the gun 
would be carried far from the house, and 
perhaps not off the land of the prosecutor. 
It was offered to the prisoner • 'to shoot 
some robins;" and he took the gun, bird 
bag and powder flask, and went over the 
road; and prosecutor heard him shoot once 
or twice before he left the house on his 
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return to the field. Under these circum
stances, we think the prisoner had a mere 
special use of the property, and not a legal 
posseAion of it; that the owner's legal 
poaaession was unbroken by such special 
use; that the j)l'Operty was in his legal 
poReAion when it was fraudulently car
ried away by the prisoner; and that the 
prisoner took it against the will or without 
the consent of the owner. He was therefore 
properly convicted of larceny. 

Being of opinion that the delivery of the 
property by the prosecutor to the prisoner 
did not amount to a bailment, itis of course 
llnnece888ry to consider whether the evi
dence was sufficient to warrant the jury in 
finding that the felonious intent existed at 

the time of such delivery; or whether, 
110 if such delivery *h!ld amounted to a 

bailment, and the felonious intent had 
not existed at the time of the delivery, but 
had arisen afterwards, the prisoner would 
have been guilty of larceny under the Code, 
ch. 192, I 21, p. 730. 

We are of opinion that there is no error 
in the judgment, and that it be affirmed. 

DANIEL,. J. The certificate of facts 
shows that the delivery of the property, of 
the theft whereof the prisoner has been 
conYicted, was made to him by the owner. 
In order, therefore, to vindicate the judg
ment of the Circuit court, it must, I appre
hend, be shown, either that the delivery 
was fraudulently procured by the prisoner 
with a felonious intent, at the time, tocon
Yert the property to his own use, or that 
the purposes and uses with and for which 
the delivery was made, were of a nature so 
restricted and special as to leave the legal 
possession of the ?1'Operty, notwithstanding 
the delivery, stin exclusively in the owner, 
and to place the prisoner, on his subse
quent conversion of the property, in the 
same predicament as if he had then ac
quired the posseAion, against the consent 
of the owner, and with a felonious design. 

It must be conceded that the conduct of 
the prisoner is ,,,ell calculated to produce 
the impression that he came to Sweeney's 
with some bad design. It does not seem 
uRcharitable to found, on the various false 
statements which he made to Sweeney 
about himself, his busineA, his plans. and 
his relationship and connexion with others, 
and his subsequent conduct in the conver
sion of the property of Sweeney, the 
suspicion that he was on the look-out for a 
favorable opportunity to practice some fraud 
on Sweeney, or perhaps to perpetrate a 
larceny of some of his goods. It must, 
however, I think, be also conceded that the 
conduct of the prisoner, in making these 
false statements, is not irreconcilable 

with the idea that he designed and 
:211 *wished thereby merely to produce 

upon Sweeney's mind favorable im
pressions as to his character and standing, 
witho\lt any purpose of ulterior fraud or 
wrong to him or others. It is obvious that 
the testimony does not disclose the resort 
to any trick, device, stratagem or artifice 

by the prisoner, which from its very nature 
held out an immediate inducement or moti ve 
to Sweeney to lend the gun, or indeed to' 
trust the prisoner with the possession of 
any of his goods. Indeed, it does not ap
pear that the prisoner gave any intimation, 
by word or deed, that he desired the 1lse of 
the gun. He was the mere recipient of an 
unsolicited act of courtesy or kindneA gra
tuitously proffered by the owner of the 
property. And unless it can be maintained 
that every man who resorts to falsehood for 
the purpose of creating or maintaining with 
another a character for respectability. 
trustworthiness or responsibility, may be 
treated as a thief when he converts to his 
own use property which may have been 
entrusted to him on the faith of such 
character, I do not see how we can hold 
that the delivery of the property was in 
this case procured by fraud. The conduct 
of the prisoner preceding the delivery of 
the property il!' reconcilable with too many 
hypotheses-the pointings of his falsehoods 
seem to me too indeterminate and vague
the delivery of the property appears too 
remotely connected with the means sup
posed to have been used by him to effect it 
-to justify us 'in deducing the loan of the 
gun or license to use it ali the legal conse
quence of the prisoner's fraud. 

The verdict of the jury, it is true, espe
cially in respect to what it must be taken 
to say relative to the prisoner's motives and 
designs, is entitled to great weight. Still. 
after allowing to the verdict the fullest 
weight authorized by the practice now 
prevailing in this court, I have been un-

able to discover. in the certificate 
812 *of facts, any sufficient warrant for 

. the prisoner's conviction, so far as it 
rests on the first ground here taken in its 
support. 

Can it be sustained on the second ground? 
There can, I apprehend, be 110 doubt that 

when the delh'ery of goods is fairly ob
tained on hire or loan, no subsequent 
wrongful conversion of them pending the 
contract will amount to larceny. 

There are, it is true, many cases in the 
English courts holding that when the pur
pose of the hiring or loan for which the de
livery was made had ended, felony might 
be commi tted by a conversion of the goods. 
This doctrine, so far as it could be invoked 
here, was, however, fully considered by the 
judges in the case of Rex v. Banks, 1 Russ. 
&: Ry. Cr. Cases 441, and decided to be 
wrong. 

It appeared that the prisoner had bor
rowed a horse for the purpose, as he said. 
of carrying a child to a surgeon. Whether 
he ca~ the child thither did not appear; 
but the day following, after the purpose for 
which he borrowed the horse waa over. he 
took the horse in a different direction, and 
lIold it. The jury (it is stated) thought the 
prisoner had no felonious intention when 
he took the horse; but all it was borrowed 
for a special purpose, and that purpose was 
over, when the prisoner took the horse to 
the place where he sold it, the judge presid-
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ing at the trial submitted it to the consid
~ration of the judges whether the subsequent 
disposing of the horse, when the purpose 
for which it was borrowed was no longer 
in view, did not in law include in it a felo
nious taking. Upon consideration, the 
judges were of opinion that the doctrine on 
the subject asserted in previous cases was 
not correct. They held that if the prillOner 
had not a felonious intention when he origi
nally took the horae, his subsequent with-

holding and disposing of it did not 
813 ·constitute a new felonious taking, or 

make him guilty of felony; and that 
consequently the conviction could not be 
supported. 

I have seen no subsequent decision, in 
which the authority of this case has been 
questioned: And in the 2d vol. of Russell 
on Crimes, p. 57, the author, after citing 
the case, declares upon the force of it, that 
it is now settled, that when the owner parts 
with the poaseuion of goods for a special 
purpose, and the bailee, when that purpose 
is executed, neglects to return, and after
wards disposes of them, if such bailee had 
not a felonious intention when he origi
nally took the goods, a subsequent with
holding and disposing of them will not 
constitute a new felonious taking, nor 
make him guilty of felony. 

So again, at page 21 of his second vol
ume, the author says that there were deci
sions to the effect that when the delivery of 
goods is made for a certain special and 
particular purpose, the possession is still 
supposed to reside unparted with in the 
first proprietor. And that if a watchmaker 
steal a watch delivered to him to clean; or if 
a perllOn steal goods in a chest delivered to 
him with the key for safe custody; or 
clothes delivered for the purpose of being 
washed: In all these instances he says the 
goods taken have been thought to remain 
in the posseBBion of the proprietor, and the 
taking' of them away held to be felony. 
But (he adds) unleu in thefle cases the 
privity of contract under which the goods 
were delivered, appeared by IIOme means to 
have been determined, it seems difficult to 
distinguish them from the cases of a gold
smith to whom plate is delivered to work or 
to weigh; a tailor to whom cloth is deliv
ered that he may make clothes with it; and 
a friend who is entrusted with property to 
keep for the owner'. use; in which cases 
an embezzlement or conversion of the 

goods by the party to whom they are 
814 delivered. has *been said not to amount 

to felony. In these latter cases, (he 
continues,) as well as in the former, the 
delivery of the goods is made only for a 
special purpose; yet it seems that the pos
session of them has not been considered as 
remaining with the owner, but as having 
passed to the party by lawful delivery with
out fraud, and therefore not the subject of 
subsequent felonious taking. 

It is argued here, however. that as the 
prillOner was the guest of Sweeney at 
the time when he acquired possession of the 
gun, though he took it not only by the con-

sent but at the instance of Sweeney, he 
does not stand on the same footing as if ne 
suc:, relation between the parti'es aisted. 
It is argued that, because of such relation, 
and the character of the license given to 
him, he is to be treated as ha\'ing the bare 
custody of the gun, and that the exclusive 
legal posseBBion must still. notwithstand
ing such custody, be held to have remained 
with Sweeney. 

As the main streaa of the effort to sustain 
the conviction was laid on this ground, I 
have made it the subject of the fullest ex
amination and consideration in my power. 
But I have been unable to discover in the 
authorities to which I have had acceu, any 
sufficient warrant for such distinction. It 
is true, in Hale's Pleas of the Crown, \"01. 
I, p. 505, it is said that he that hath the 
care of another's goods hath not the pos
session of them, and therefore may by his 
felonious embezzling of them be guilty of 
felony; as the butler that hath the charge 
of the master's plate, the shepherd that 
hath the charge of his master's sheep. 
The like law for him that takes a piece of 
plate set before him to drink in a tavern, 
&c. for he hath only a liberty to use, not a 
possession by delivery. 

So in East's Crown I.aw, vol. 2, p. 682, 
after citing instances in which the delivery 
had been held to confer the bare charge 

or custody, as distinguished from 
815 ·the possession, the author says, the 

same rule applies to him who has a 
bare special use of goods; as in the case of a 
guest in the owner's house: for none of 
these perllOns have properly speaking the 
possession. The proposition is stated in 
like terms in other elementary works. 

I can perceive nothing in these declara
tions and illustrations of general princi
pl~s, f~om which t? infer that there is any. 
thIng 111 the relation between a transient 
guest and the inn keeper, with whom he is 
staying, which places the guest on a foot
ing of criminal responsibility, in respect 
to the goods of the inn keeper, different 
from that which would be occupied by any 
other perllOn to whom goods might be de
livered for a momentary purpose to be 
accomplished in the house, or in the 
presence of the owner. Thus I apprehend, 
in the case of the piece of plate, if instead 
of being placed before the guest to drink, 
it were handed to a mere stranger to admire 
its style or workmanship, and then hand it 
back to the owner, the carrying it away by 
the stranger wi th a felonious intent would be 
as clearly a larceny as if the same act were 
done by the guest. Sd I suppose if an arti
san or mechanic should go into a room of 
an inn, by the direction or permission of 
the owner to repair the furniture, and he 
should a\"ail himself of the opportunity 
feloniously to carry away the furniture, the 
measure of his guilt would be the same with 
that of the guest who should wrongfully 
convert any article of the landlord's furni
ture put in his room for his temporary 
use. And so again, in the familiar case 
(so often mentioned in the books) of one 

335 



13 GRATT. VIRGINIA RltPOIlTS, ANNOTATBn. 818.817.818 

invited to try the paces of a horse in' the I have no application (except in the case of 
presence of the owner, and going off with servants) when, by the terms of the deHv
the horse; I apprehend that it would make ery, the goods are to be used neither in 
no difference whether the ,'V'rol1gdoer were the house nor presence of the owner. For 
the guest of the o,,"ner or a mere stranger. I at p. 564, after stating that the rule holds 
In either case, there would be a larceny of universally in the case of servants whose 

the horse. possession of their master's goods by their 
816 *The true reason, I apprehend, I delh·ery or permission is the possession of 

why the guest, in the cases just men- the master himself, he adds, that supposing 
tioned, would be held guilty of larceny, is I the maxim well founded, it leads to an im
dra,,"n not from the nature of any relation portant difference between the case of serl"
between him and the inn keeper, but from ants and others: for if there be a delivery 
the consideration that the property used 10f goods by a master to his servant for a 
by him is expected to remain in the hou!.e particular purpose, and he embezzle them, 
or presence of the owner, and so within his it amounts to felony, although there be no 
constant and immediate control. This evidence of a prior felonious intent at the 
will, I think, be fully seen by a further time he received the goods; because even 
reference to the paragraph in East, from after the delivery to him the goods continued 
which the citation, in respect to the wrong- in the legal possession of the master and 
ful convers;'on by a guest in the owner's not of the servant; and therefore the act of 
house, has been made. So (in the very conYerting them fraudulently is in law a 
next sentence he proceeds) if a weaver or tortious taking from the possession of the 
silk throwster deliver yarn or silk to be master. But it is otherwise in the case of 
wrought by journeymen in his house, and a legal deli very to any other than a servant; 
they carry it away with intent to steal it, for then unless such delivery were procured' 
it is felony: for the entire property remains by fraud and the' jury find a previous felo
then only in the owner, and the possession nious intent to convert the goods. ex
of the workman is the possession of the 818 isting at the ·time of the delivery, a 
o\'V'ner. But if the yarn had been delivered subsequent conversion is not felony: 
to a weaver out of the house, and he having unless (he further adds) in those cases 
the lawful possession, had afterwards em- (which he says will be subsequently pointed 
bezzled it, this would not be felony: because out) where the privity of contract is deter
by the delivery he had a special property mined. The last expression in the way of 
and not a bare charge; in the same man- exception cannot impair the force of the 
ner as one who is entrusted with the care general proposition asserted by the author, 
of a thing for another to keep. It is inasmuch as it will be found, on looking to 
worthy of consideration (he continues) the cases referred to by him in respect to 
whether the above mentioned distinction the determination of the privity of contract, 
concerning the legal possession remaininle that they belong to a class of cases which, 
in the owner, after a delivery in fact to so far as they could apply here, have beeD 
another, does not extend to all cases \vhere overruled by the decision in Rex v. Banks, 
the thing so delivered for a special purpose already cited. 
is intended to remain in the presence of the There are several English decisions. 
owner. For in such case, the owner cannot (some of which were cited at the bar,) in 
be said to give any credit to, or to repose respect to the conversion of cattle by par
any confidence in. the party in whose hands ties employed to drive them to market, 
it is so in fact placed; and the thing being which may seem at first view to be in COD
intended to be returned to the owner again. fiict with the general principle asserted by 
and resumable by him every moment, his East. But in those cases and in cases of a 
dominion over it is as perfect as before; and like kind, where convictions have been 
the person to whom it is so delivered has at sustained, it will be found that the judges 
most no more than a bare limited use or (when they have assigned the reasons from 
charge, and not the legal possession of it. their opinion) have generally if not invari-

This fiction, (he adds,) such as it is, ably declared that they regarded the accused 
817 *is generally admitted to exist in the as having acquired the charge or custody 

case of servants, and e"en in the case of the property as servants. If, however. 
of other persons having a special use of some of these cases may still be considered 
goods in the owner's house: the best reason as having established exceptions to the 
for which is the presumed presence and general principle, it cannot. I apprehend. 
superintendence of the owner. And it does be affirmed of any of them. that they have 
not seem more unreasonable to regard goods gone to the extent of placing the possession 
in the actual presence of the owner, out of of one to whom property has bee1l loaned. 
his house, as being in his legal possession, on the footing of the charge or custody by 
thoug!! put into another's hands for a par- a servant of his master's goods, or that 
ticular purpose. than if such goods were they assert any doctrine from which to 
delivered to another for the like purpose in deduce that a transaction, which would 
the o,,"ner's house during his absence. otherwise be defined as a bailment, becomes 

The same author shows, I think, conclu- a mere charge. by the consideration that 
sively, that this fiction of the supposed the party to whom the property is delivered. 
superintendence and consequent exclusive is the visitor or guest of the owner. 
legal possession. by the owner. of goods But if it were so that the relation in 
entrusted to another for a special use, can which the prisoner stood to Sweeney 

336 
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819 could aBeet the case, it would, *1 ap-
prehend. have still to be shown that 

the delivery and use of the gun was inci
dental or acceaaory to that relation. Of 
this there is no proof. It does not appear 
that it was the custom of Sweeney to fur
nish his guests with guns for their amuse
ment. or that he held out to the public any 
expectation that he would do so. The 
transaction is one which might have taken 
place between Sweeney and anyone of his 
neighbors (not a guest) as naturally as be
tween him and the prisoner. And if it 
had. could we have hesitated to say that 
there was a bailment of the gun by loan? 
The gun was delivered. not that something 
might be done to it. or ,,,ith it, for the 
benefit of the owner. but to be used by the 
prisoner for his own amusement. There 
was nothing said from which it can be in
ferred that it was to be used merely in the 
presence of Sweeney or within his hearing 
or call or upon his farm. 

The prisoner, without any violation of 
the terms or spirit of the license gh'en 
him, might, in putBuit of his game, have 
gone to any place from which he could re
tllm before the expiration of the time when 
his return might be reasonably expected. 
And he might thus have lawfully placed 
himself and the property in his posseaaion 
during such time entirely beyond the con
trolor supervision of Sweeney. And there 

is nothing in the record from which we can 
infer he did not. During such period the 
dominion of Sweeney over his property was 
to a certain extent, by his own consent, 
necessarily suspended by his want of the 
present power either to resume the posses
sion, or to demand it, and place the pris
oner in the position of a wrong-doer on his 
refusal to return it. 

The transaction seems to me, therefore, 
to have all the features of a loan. As such, 
it invested the prisoner with a legal pos
session. In the subsequent conversion of 
the property he was guilty of no trespass, 

and conseqtlently of no felony. 
820 *It may be that the prisoner's con-

duct. considered morally, is in little 
or no degree less deserving of punishment 
than if he had acquired the. possession of 
the property by fraud or stealth; still I 
have been unable to see Cas the proofs 
stand) on what established rule of criminal 
law he can be treated as guilty of larceny. 
And having as I conceive no warrant to 
stretch or fashion the law to meet the sup
posed or real moral exifencies of the case, 
I cannot concur in a Judgment affirming 
his conviction. 

I am of the opinion that the prisoner is 
entitled to a new trial. 

Judgment affirmed, for the reasons stated 
in the opinion of Moncure, J. 





INDEX. 

ACTIONS. 
1. What will sustain an action of debt. 

See Debt, No.1, and 
Davis' adm'rs fl. Mead, 118 

2. In a proceeding under the Code, ch. 167, 
• 5, p. 640, to recover money due upon 
contract, by notice, the notice must be re
turned forty days before the commencement 
of the term, and put upon the docket of the 
court, or it cannot be tried at that term. 

Hale v. Chamberlain, &:c., 658 . 
ADVERSARY POSSESSION. 

1. Prior to the Code of 1849, adversary 
possession of land would prevent the opera
tion of a deed by a party out of posseuion, 
conveying the land to a stranger. But not 
ISO since the act, Code, ch. 116, I 5, p. 500. 

Early !\ Garland's lessee, 1 
Carrin~on fl. Goddin, 587 

3. In ejectment a verdict for the whole 
land claimed, though all not iu the posses
sion of the defendant, not an error of which 
he can complain in an appellate court. 

Carrington fl. Goddin, 5fr1 
4. Ezception stating evidence, not the 

facts proved; how it will be considered. 
See Ezceptions--Bill of, No. 2, and 

Idem, 5tII 

APPELLATE JURISDICTION. 
1. An appeal may be taken from an order 

made in vacation, overruling a motion to 
dissolve an injunction, when the principles 
of the cause are thereby adjudicated. 

Baltimore &: Ohio R. R. Co. fl. City 
of Wheeling, 

Richmond & York River R. R. Co. 
40 

fl. Wicker, 375 
2. A proceeding for a contempt in dis

obeying an injunction is not an order in 1. Bee Decrees, No. I, 2, 3, and 
Idem, 1 the cause; but is in the nature of a crimi-

AGENTS. 
A boatman having been employed by a 

purchaser of salt from the manufacturer, to 
carry the salt to market, and having taken 
it on board of his boat, has no authority as 
agent of the purchaser, to abandon it to a 
party who claims the right to distrain the 
salt for rent due to him from the manu
facturer. 

Lewis fl. Arnold, 

AMENDMENTS. 
1. A commissioner having by mistake 

omitted a credit in ascertaining the amount 
due upon a bond, upon appeal the appellate 
court will correct the decree in this respect, 
and affirm it with costs. 

Tazewell's ez'or fl. Saunders' ez'or 
&: al., 354 

1. Upon appeal from a judgment rendered 
for more than the amount of damages laid 
in the declaration, the appellate court may 
correct and affirm the judgment. 

Lewis fl. Arnold, 454 

APPELLATE COURTS. 
1. When appellate court may amend and 

affirm a decree or judgment. See Amend
ments, No.1, 2, and 

Tazewell's ez'or fl. Saunders' ez'or 
&: a1., 354 

Lewis v. Arnold, 454 
2. When the appellate court in a case 'Of 

caveat may proceed to determine the cause, 
though the evidence and not the facts is 
certified. See Caveats, No.3, and 

Hamilton v. McNeil &: al., 389 

nal proceeding; and the judgment in such 
a proceeding can only be reversed by a 
superior tribunal by writ of error; and not 
always in that way. 

Baltimore &: Ohio R. R. Co. fl. City 
of Wheeling, 40 

3. The court for good cause shown may 
overrule a motion to diaaolve an injunction, 

and continue it to the hearing, with-
822 out adjudicating the principles ·of the 

cause; in which case no appeal will 
lie from the order. Idem, 40 

4. Where the principles of the cause are 
adjudicated by an order an appeal may be 
refused if the court or judge to whom the 
petition of appeal is presented, deems it 
most proper that the cause should be pro
ceeded in further in the court below before 
an appeal is allowed therein. And if in 
such case an appeal is allowed it may be 
dismissed as improvidently awarded. 

Idem, 40 
5. In a case which is purely an injunction 

cause, and the parties havinR' had time to 
prepare their case, and having introduced 
evidence as to all the facts that it is prob-
able can affect its principles. a motion in 
vacation to dissolve the injunction as im
providently awarded is overruled, and it is 
continued to the hearing. This is an ad
judication of the principles of the cause to 
the eztent that the injunction had not been 
impt'ovidently awarded, and that the cause 
as it then stood ought to be continued; and 
it is an order which may be appealed from, 
and is a proper case for an appeal. 

Idem, 40 
6." "A cauee is heard upon the report of a 

commiuioner which had not been returned 

V R, 13 Gratt-22 339 
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for the legal period. The decree being 
interlocutory, the error should be corrected 
by application to the court which rendered 
the decree; and it is not ground for an ap
peal unless, upon application, that court 
refuses to correct it. 

Armstrong's adm'r & also V. Pitts 
& als., 235 

7. Errors in the details of a decree for an 
account are not a proper subject for appeal 
and correction in the appellate court; but 
they may be corrected by exceptions to the 
commissioner's report. 

Humphrey V. Foster & wife, 653 
8. When objection to a presentment may 

be taken in the appellate court. See Crim
inal Jurisdiction and Proceedings, No.4, 
and Bishop's Case, 785 

ARSON. 

A house though it was built for a dwell
i ng-house and had been used as such, and 
although it was about to be used as such 
again, yet having been unoccupied for ten 
months previol1s, and being unoccupied 
when it was burned, is not a dwelling-house 
within the meaning of the statute, Code, 
ch. 199,12, p. 727. Hooker's Case, 763 

ASSETS. 

1. Land on which there is a deed of trust 
to secure.a debt due, is sold, purchaser re
taining the amount of the debt out of the 
purchase money, to pay it. On his death, 
the land is the primary fund for the pay
ment of the debt, and his widow is not en
titled to have it paid out of the personal 
estate. 

Daniel & also v. Leitch, 195 
2. A devises land to each of three sons, 

and directs that one of them shall pay one
half of his debts, and the other two each 
one-fourth. By accepting the devises the 
devisees became personally liable, in respect 
to the subject devised to them respectively, 
each for his share of the debts; and the 
creditors were under no obligation to look 
to the general estate of A before asserting 
their claims against the de"isees and the 
subject devised. 

Baylor's lessee V. Dejarnette, 152 
3. One of the sons having become the ex

ecutor of another, and having executed a 
bond as executor, and received assets, that 
other's fourth of the debts was charged 
upon the real estate of the 'executor after 
his death (if not otherwise) by his execu
torial bond. Idem, 152 

4. A deed of trust to secure a debt though 
not recorded, is after the death of the 
grantor, valid against all his general cred
itors. 

McCandlish V. Keen & als., 615 
Same v. Coke's ex'or & als., 615 

5. The act, Code, ch. 131, I 3, p. 545, 
which declares that all the real estate of 
the party dying, which he has not subjected 
by his will to the payment of his debts, 
shall be assets for the payment of debts in 
the order in which personal estate is to be 

applied, does not apply, except subject to 
the charge, to the real estate on which the 
debtor has creded a bona fide lien, which 
is good against himself. Idem, 615 

6. Testator having subjected his whole 
estate to the payment of his debts, his gen
eral credi tors must take the real estate 
under the charge in the will; and must take 
it in the plight and condition in which he 
held it; and it is equitable assets, though 
the statute would have subjected it to the 
payment of his debts if there had been no 
such charge in the will. Idem, 615 

ASSIGNOR AND ASSIGNEE. 

An assignee is entitled to be a party 
823 to *a suit to set aside a deed of trust 

under which he claims. 
Tichenor V. Allen, 15 

ATTACHMENTS. 

1. The bond authorized by the act, Code, 
ch. lSI, • 8, p. 602, in relation to attach
ments, is not a general indemnifying bond; 
but where the attachment issues against 
the effects of the defendant generally, he 
alone can sue upon the bond; and where 
the attachment is issued against specific 
property, only the defendant or the owner 
of such specific property can sue upon the 
bond. 

Davis V. Commonwealth for Leon, 139 
2. Where the attachment is issued against 

the effects of the d,efendclnt generally, and 
is levied upon the property of a third per
son, such third person has no remedy on 
the attachment bond. Idem, 139 

AWARDS. 

Arbitrators having received a paper as 
evidence without the knowledge or consent 
of one of the parties to the arbitration, 
though they say that their opinions were 
formed before it was received, their award 
is void. 

Jenkins v. Liston & als., 535 

BALTIMORE AND omo R. R. CO. 

1. The act of March 6, 1847, Sess. Acts, 
ch. 99,p. 86, in securing to the city of 
Wheeling the benefit of the western termi
nus of the road, does not forbid said com
pany to connect with the Ohio river, or a 
rail road in the state of Ohio, at any point 
between the mouth of Grave creek and 
Wheeling. 

BaIt. & Ohio R. R. Co. V. City of 
Wheeling, 40 

2. A contract between the Baltimore and 
Ohio R. R. Co. and Wheeling, in which 
Wheeling undertakes to do certain things 
specified, and the committee of the compan~' 
agree to advise the acceptance of the act of 
March 6, 1847: "It being the intention of 
the parties, among other things, to secure 
to Wheeling the practical benefits of the
terminus of the road, according to the pro
visions of said act;" does not restrict the 
company from connecting with the Ohio 
river, or a rail road in the state of Ohio. 

3~O 
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at any point between the mouth of Grave 
creek and Wheeling. Idem, 40 

3. The Baltimore and Ohio R. R. com
pany having been subjected by the act of 
March 6, 1847. to the provisions of the act 
in relation to rail roads, passed March 13, 
1837, so far as the same are properlyappli
cable, under this last act the company has 
power to make a branch from the line of 
its road to lo\v water mark on the Ohio 
river between Grave creek and Wheeling, 
in order to form a connection with the 
river, or with a rail road in Ohio, termi
nating opposite on the other bank of the 
river. Idem, 40 

tachments, is not a general indemnifying 
bond; but where the attachment issues 
against the effects of the defendant gener
ally, he alone can sue upon the bond; and 
where the attachment is against specific 
property, only the defendant or the owner 
of the bpecific property can sue upon the 
bond. 

Davis v. Commonwealth for Leon, 139 
2. Where the attachment is issued against 

the eifects of the defendant generally, and 
is levied upon the property of a third per
son, such third person has no remedy upon 
the attachment bond. Idem, 139 

3. The official bond of a guardian is not 
invalidated by the omission to recite in it 

BANKRUPTS. the fact of his appointment as guardian. 
1. A decree discharging a bankrupt from Pratt v. Wright & als., 175 

his debts, under the act of congress of Au- 4. A guardian's bond contains a covenant 
gust 19th, 1841, is conclusive upon all his to indemnify the justices constituting the 
creditors in all suits which may be brought court at the time it is taken. Although 
against him in any court; except where the this is not required by the statute, and 
discharge is impeached for some fraud, or therefore is not obligatory, it does 1I0t 
willful concealment by the bankrupt of his avoid the bond. Idem, 175 
property or rights of property, contrary to 5. Although the condition in a guardian's 
the provisions of that act. bond is not as extensive as the statute re-

Tichenor v. Allen, 15 quires. yet if it relates to a part of the duty 
2. Creditors who have not proved their of the guardian, the bond is not void, but 

debts in the proceeding in bankruptcy, binds the obligors to the extent of the 
may institute suits to set aside fraudulent condition. Idem, 175 
conveyances made by their debtor before 6. There is no solid distinction between 
he petitioned for the benefit of the bank- bonds and other deeds containing condi
rupt law: and may impeach his discharge tions, covenants and grants not malum in 
in bankruptcy on the ground of fraud or se but illegal at the common law, and those 
the willful concealment of his property or containing conditions or grants illegal by 
r!ghts of property, contrary to the pro!i- express prohibition of statute. In each 
sions of the act of congress; such SUitS case the bonds or other deeds are void as to 
being institut~ more t~an two years after the conditions, covenants or grants that 
the decree of discharge lD bankruptcy. are illegal, and are good as to all others 

Idem, 15 I which are legal and unexceptionable in 
3. Such suits may be instituted in any their purport. The only exception is where 

court, state or federal, in which, independ- the statute has avoided the whole instru
ent of the bankrupt act, a suit may be prop- ment to all intents and purposes. 
erly brought against the bankrupt. Idem, 175 

Idem, IS 7. A condition of a guardian's bond hav-
4. The limitation of two years after the 'I ing been in general use for many years, 

decree in bankruptcy, or after the cause of qurere. if the court would not sustain it 
sait shall first have accrued, provided in f though it was not in conformity to the 
8 of the bankrupt act, has relation to pro- statute. Idem, 175 
ceedings by or against the assign~e in 8. The official bond of an executor is made 
bankruptcy; and does not apply to SUits by payable to four justices one of whom was 
creditors who have not proved their debts, I not a member of the' court at the time' 
to set aside fraudulent conveyances by the held: . . 
~ankrupt_ The only e!fect o~ this provi~ion lst. The surety having executed the 
IS to prevent such a SUit unbl the two years bond is estopped from pleading that it is 
have expired. Idem, 15 not his bond because so executed. 

S. A creditor of a. discha~ged bankrupt 2d. That by the act, Code, ch. 168, f 3, 
~bo I?-as not proved hiS debt lD the proceed- p. 640, the suit may be maintained upon 
Ing In bankruptcy, may, un~er .the act, I the bond though it is made paya.ble to a 
~e, ch. 179, I 2, p. 677, file hiS bill to set justice who was not sitting in the court 
a.~lde a fraudulent conveyance made by the I at the time of its execution 
bankrupt, and to impeach hi~ discharge on I Franklin's adm'r v. P. Ikpriest, 257 
the groun~ of fraud or ~he willful ~oncea1- 9. In an action on the official bond of an 
ment of his. property, wl~hout havlDg first I executor against one of his sureties, to re
recovered a JudgmentagalDst the bankrupts cover the amount of a decree against the 

Idem, I t executor, rendered in favor of the trustee 
*BONDS. 

1. The bond authorized by the act, 
Code, ch. 151, I 8, p. 602, in relation to at-

of a woman, the trustee is the proper relator 
in the action. 

Calaban's adm'rs v. J. R. Depriest, 
trustee, . 274 

341 
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10. Courts of equity will decree interest 
upon a bond or judgment beyond the pen
alty, against the principal debtor. 

Tazewell's ex'or fl. Saunders' ex'or 
~ al.. 3S4 

11. A conveyance of a pretensed title to 
land is not void; and the bonds given for 
the purchase money of the same are valid. 

Middleton for Warren's heirs fl. Ar-
nolds, 489 

12. An executor having received assets of 
his testator, the debts are charged upon his 
real estate by his official bond. 

Baylor's lessee fl. Dejarnette, 152 
13. If the liability of one joint obligor in 

a bond is defeated on a ground not personal 
to himself, (as infancy, bankruptcy or 
death,) the liability of all the obligors is 
at an end; and therefore one obligor is an 
incompetent witness for his co-obligor in 
an action on the bond. 

Brown's adm'r fl. Johnson, 644 
Isbell's ex'or fl. Johnson, 644 

14. The statute, 1 Rev. Code, ch. 98, I 3, 
p. 359, Code, ch. 144, 113, p. 582, in relation 
to joint obligations, though it gives an 
action against the personal representative 
of a deceased obligor, does not affect the 
principle, that the defeat of the remedy 
against one joint obligor upon a ground 
not personal to himgelf, defeats it as to all 
the obligors. Idem, 644 

BOUNDARIES. 
1. Three or foul' corners of a large survey 

are ascertained; but between these ascer
tained corners the patent calls for several 
lines and courses. In fixing the boundaries 
of the land, the linea calling for these as
certained cornera must be run thereto, 
though this may require a variation of both 
course and distance; but where a comer ia 
called for which ia not found, the course 
and dilltance called for in the patent must 
govern; and an average allowance of varia
tion ia each course and line called for be
tween the ascertained corners is not to 
be made. 

Clements fl. Kyles, 468 
2. The land in controversy lying in 

825 the ·western part of a large survey, 
it is error to instruct the jury that if 

they are satisfied that certain specified cor
nel'S of the sur\'ey are established, and the 
courses of the patent between these corner!! 
are correctly laid down upon the plat of the 
survey made in the cause, it is all that is 
neceBBary for them to ascertain, in this 
suit; as it is in that portion of said patent 
that the survey of the defendants lies, as 
appears by the plat, and it is onlv to that 
portio. of said land that they have set up 
title. Idem, 468 

3. A patent of S calls to commence at a 
certain point admitted to be a corner of 
M's survey, and to run with his line a 
certaia course and distance to a white oak, 
corner of C; and thence with C's line a 
certain course and distance to another cor
nel' of C. Following the first call it comes 

to a white oak comer of M, but not to the 
~rner of C; but to get to C's corner the 
hne must leave the second cornel' of Mat 
nearly right angles, and run seventy-nine 
poles, not running on the line of either !II 
or C for this distance. The call for the 
line ?f M will, under the circumstances, be 
conSidered the correct call' and S's patent 
will be held to include all'the land up to 
the line of M. 

Marlow II. Bell's lessee, 52!i 
4. As to the boundaries of counties see 

Counties, and ' 
Hamilton II. McNeil ~ a~s., 389 

CAVEATS. 
1. In a case of caveat the caveator should 

state i.n his caveat the grounds on which 
he cla~ms to have the better right to the 
land In controversy. And if this is Dot 
done the caveatee may either move the court 
to dismiss the caveat, or to require the 
caveator to file a specification of the alleged 
better right on .,,,hich his claim is founded. 
But after the JUry is sworn to ascertain 
the facts, it is then too late to object to 
the form of the caveat. 

Clements II. Kyles, 468 
2. In a case of caveat all the facts agreed 

by. the ~rti~s, or foun~ by the jury, or. if 
a JUry IS dispensed With, ascertained by 
the court, neceBBarily become and should 
be made!, part of the record of the cause. 

Hamllton II. McNeil ~ als., 389 
3. In a case of caveat, if the court shall 

certify the evidence instead of the facta 
yet if there is no conflict in the parol evi~ 
dence, and taking the whole as true, the 
appellate court may proceed safely to judg
ment upon the same, it is the duty of such 
~ourt to proceed ~nd give judgment accord-
109 to the very nght of the cause. 

Idem, 389 
4. In a case of caveat, where a jury is 

dispensed with and the whole cause is sub
mitted to the court, it is not neceBBary for 
the 108~ng party to file a bill of exceptions 
to the Judgment of the court, or to mO\'e 
for a new trial, and if it is refused to ex
cept to the opinion of the court refu~ing it· 
but it is sufficient that tbe Circuit court 
shall make the facts agreed and ascertained 
?r ~he evidence, where the parol eviden~ 
IS ID no respect confticting, a part of the 
l'eC?rd ~y its order to that effect upon ren
dering Judgment. Idem 389 

5. A case in wbich the cause ~a. sent 
back to the court below to have a more per
fect finding of the facts upon which the 
rights of the parties depend. 

Clements II. Kyles, 468 

CHARGES ON LAND. 
1. See Trusts and Trustees, No. 10 and 

McCandlish v. Keen It als., '615 
·2. See Vendor and Purchaser, No.5, and 

McCandlish II. Keen ~ ala.. 615 
3. See Wills, No.5, 6, and 

Baylor's leBBee II. Dejarnette, 152 
Tazewell's ex'or II. Whittle'. adm'r, 329 
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CHARITABLE TRUSTS. anteed to the citizens of the states of the 
See Religious Congregations. 

CIRCUIT COURTS. 
See Courts. 

CODEFENDANTS. 
Bill by vendee of land to enjoin the pay

ment of the purchase money on the ground 
of defect of title to'a part of the land; and 
vendor and adverse claimant of the land 
are made defendants. There being no 
privity between the plaintiff and the adverse 
claimant. and an equity between the latter 
and the vendor not arising on the pleadings 
and proofs between plaintiff and defend
ants. it is not a proper subject of a decree 
between codefendants. 

Steed fl. Baker &: al .• 

CONSTITUTIONALITY OF 
STATUTES. 

380 

1. An act is passed providing for the 
establishment of a system of free schools 
in a particular district in a county; and it 

orovides that it shall not be carried 
826 ·into effect until the people of the 

district shall. by a vote taken for 
the purpose, approve it. A majority of the 
people of the district having approved it 
by their vote. it is a valid and conltitu
tionallaw. 

Bull &: also rJ. Read &: als., 78 

2. The act provides for the election of 
certain commi88ioners, who are authorized 
to establish schools in the district, and to 
levy taxes for their support. This is con
stitutional. Idem, 78 

J. The general a88embly has full power 
to authorize counties, municipal corpora
tions and the like, to levy taxes within 
their bounds for their peculiar purpoees. 
And the mode, subjects and extent of such 
taxation is not limited or regulated by the 
provisions of the constitution in relation to 
taxation and finance. 

Gilkeson fl. Frederick justices, 577 
4. The act of June 7, 1852, Se88. Acts 

of 1852, p. 12, authorizing assesaments in 
certain cases on the office of sheriffs and ser
geants, is not in violation of the constitu
tion. Idem, 577 

5. See Taxation by Counties, &:'c., No.3, 
4, and Idem, 577 

Bull &: also rJ. Read &: als., 78 
6. The general conference of the Metho

dist Episcopal church in the United States 
had the constitutional power to adopt the 
plan for the separation of the church, 
adopted in 1844. 

Brooke &: also rJ. Shacklett, 301 
7. The act, Code, ch. 38. 125, p. 210, in 

relation to tazation of agents of foreign 
Insurance offices, is not in violation of the 
constitution of the state of Virginia or of 
the United States. 

Slaughter's.Case, 767 
8. The privileges and immunities guar-

Union. are annexed to their status of cit
izenship; they are personal and may not 
be assigned or imparted by them or any of 
them to any other person, nablral or arti
ficial. Idem, 767 

9. The general assembly of Virginia has 
authority to forbid foreign corporations 
engaging in any pursuit within t~e !ltate; 
and of consequence to grant perml8810n to 
engage therein only upon terms. 

Idem, 767 
10. Taxes on licenses are not required by 

the constitution of Virginia to be equal 
and uniform. Idem. 767 

CONSTITUTION OF VIRGINIA. 
1. See Constitutionality of Statutes, No. 

1, 2. 3. 4, and 
Bull &: also rJ. Read &: als.. 78 
Gilkeson fl. Frederick justices. 577 

2. The constitution of Virginia. article 
4. 122, 23, 25, in relation to taxation and 
finance, relates to ta:i:ation by the general 
auembly for purposes of state revenue. 
and do not apply to taxes, lev'ies, &:c., by 
counties, corporations, &c., for the local 
purposes of such bodies. 

Gilkeson fl. Frederick justices, 577 
3. See Constitutionality of Statutes, No. 

7, 8, 9, 10, and Slaughter's Case, 767 

CONSTRUCTION OF STATUTES. 
As to the construction of statutes in rela

tion to the boundaries of counties, see 
Counties, and 

Hamilton rJ. McNeil &: als., 389 

CONTEMPTS. 
A proceeding for a contempt in disobey

ing an injunction is not an order in the 
cause, but is in the nature of a criminal 
proceeding; and the judgment in snch a 
proceeding can only be re,·iewed in a higher 
court by writ of error; and not always in 
that way. 

Baltimore &: Ohio R. R. Co. rJ. City 
of Wheeling. 
CONTINGENT REMAINDERS. 

40 

Devise to G for life, and at his death in 
fee simple to his eldest son then living. A 
son E is afterwards born. This is a con
tingent remainder in fee in the son E, de
pendent upon his being alive at the death 
ofG. 

Baylor's lessee rJ. Dejarnette, 152 
CONTRACTS. 

1. The 17th section of 29 Charles 2, ch. 
3, reqniring that to make good a contract 
for the sale of goods, &:c. (for the price of 
ten pounds or upwards), the buyer shall 
accept and actually receive in whole or in 
part the thing sold, or give something in 
earnest to bind the bargain or in part pay
ment; or that some note or memorandum 
of the bargain be made and signed by the 
parties or their agents, has not been 
adopted in this state. 

Chapman rJ. Campbell. 105 
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2. Where there is a contract for an imme
diate sale, and nothing remains to be done 
by the vendor as between him and the 
vendee, the vendor immediately acquires a 
property in the price, and the vendee a 
property in the goods; and then all the 
consequences resulting from the vesting 

of the property follow, one of 
827 ·which is that if it be destroyed the 

. loss falls on the vendee. Idem, 105 
3. Any words importing a bargain, 

whereby the owner of a chattel signifies 
his willingness and consent to sell, and 
whereby another person shall signify his 
willingness and consent to buy it, in pre
senti, for a specified price, would be a sale 
and transfer of the right to the chattel: 
and neither the delivery or tender of the 
property, nor the payment or tender of the 
purchase money, is necessary to constitute 
the cCfntract. Idem, 105 

4. A slave on trial before a county court 
for larceny, is sold; and before he is dis
charged he makes his escape and is not 
heard of again. The contract of sale being 
complete, the purchaser is bound for the 
price, though the slave was not and could 
not be delivered. Idem, 105 

S. Testator bequeaths to his widow lands, 
slaves, &:c., for her life or widowhood, for 
the support of herself and her younger 
children. One of these children grows up 
and marries, and the widow contracts with 
her husband to sell him two of the slaves 
for her life; and these two slaves are not 
more than will be the share of his wife in 
the slaves. This is no breach of the trust 
of the wi11; and· a court of equity will en
force the contract at the suit of the pur
chaser, with a provision that the slaves 
shall be surrendered for division if the 
widow shall marry. 

Summers & al. v. Bean, 404 
6. N sells to A all the salt he has on hand 

or which he shall make by the lst of the 
next January, except what may become due 
to L his landlord for rent. A sends his 
boat early in December to N's wharf for a 
load of salt, and the salt is put on board 
the boat. and then L and the sheriff come, 
and L claims the salt for rent, and the 
sheriff forbids the boatman to remove it, 
saying he had a landlord's warrant, though 
he does nnt appear to have had it; where
upon the boatman leaves the boat and L 
takes possession of it. The salt having 
been delivered by N to A's boatman, and 
by him received and put into his boat, it 
was A's salt. And the boatman had no 
authority to abandon the salt to L. 

Lewis v. Arnold, 

CONVEY ANCES. 

1. Prior to 1849 a deed conveying land in 
the actual adverse possession of another 
did not operate to transfer the title. 

Early v. Garland's lessee, 1 
2. A party having an interest in or claim 

to land held adversely by another, may 
under the Code, ch. 116, I 3, p. 500, sell 

and convey the same; and his grantee may 
maintain ejectment for it. 

Carrington v. Goddin, 58; 
3. A decree directs a commissioner to 

convey land to T. The fact that he was 
not in possession of the land at the date of 
the decree or of the deed of the commis
sioner, would not restrict the operation of 
the deed to a mere transfer of a right of 
entry which he could not transfer to an
other. To prevent the transfer of title, th~ 
possession must have been adversary in 
another. 

Early v. Garland's lessee, 1 
4. An insolvent merchant living in Vir

ginia, fraudulently buys goods in Balti
more, and sends them to Ohio to conceal 
them. He then conveys to a trustee, for 
the purpose of paying his debts, his prop
erty, describing it by its iocation, which 
does not include the goods in Ohio; and 
after stating the trusts upon which the 
property is conveyed, the deed says, ., And 
it is further expressly understood, that if 
by accident or forgetfulness or inadvertence 
the said M G (the grantor) may have omitted 
to mention any claim or property, that the 
same shall be understood as being conveyed 
to the said trustees to all intents and pur
poses as fully as if specifically mentioned." 
The goods in Ohio passed by the deed. 

Wickham and Goshorn fl. Lewis 
Martin &: Co., 42i 

S. A conveyance of a pretensed title to 
land is not void. 

Middleton for Warren's heirs fl. Ar-
nolds, 489 

6. If it is doubtful on the face of a deed. 
whether one or two adjoining Jots was in
tended to be conveyed, the deed will be 
construed most strongly against the grantor. 
and so as to give it effect. rather than that 
it should be void for uncertainty. 

Carrington fl. Goddin, 
7. See Deeds, No.7, and 

Humphrey fl. Foster &: wife, 

CONVEYANCES-Fraudulent. 

58; 

653 

1. When creditors of a discharged bank
rupt may sue in equity to impeach the dis
charge, and set aside deeds fraudulently 
made by the bankrupt before he applied for 
the benefit of the bankrupt act. See Bank
rupts, No.1, 2, 3, 4, 5, and 

Tichenor fl. Allen, 15 
2. An insolvent merchant purchases goods 

not intending to pay for them, and after 
getting possession he conveys them and 
all his other estate in trust for the payment 
of his debts, the trustee having no notice 

of the fraud, The trustee is a 
828 ·purchaser for value without notice: 

and the conveyance is therefore valid 
in favor of the creditors secured by it. 

Wickham and Goshorn fl. Lewis 
Martin &: Co., 427 I 

3. In such a case the grantor and trustee 
live in Virginia, the goods were sold in I 
Baltimore, and were sent by the purchaser 
to Ohio, apparently for the purpose of con-
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cealing them; and the 'seller of the goods taxation ia not limited or regulated by the 
there gets possession of them after the provisions of the constitution in relation to 
trustee had taken possession; and trustee taxation and finance. Idem, 577 
sues the seller in Virginia for the goods. 6. The general assembly of Virginia has 
The deed is to be construed according to the authority to forbid foreign corporations 
law of Virginia. Idem, 427 engaging in any pursuit within this state; 

4. Devise of a large estate to numerous and of consequence to grant permission to 
devisees, and for the purpose of making engage therein only upon terms. 

767 didsion among the devisees with greater Slaughter's Case, 
facility, testator gives his executors full 
power to sell or otherwise dispose of the 
whole or any part of said property, in such 
time and in such manner as to them may 
seem most beneficial for the whole. The 
executors by a deed reciting that it is made 
in execution of the powers vested in them, 
in consideration of an exchange of land 
made with A (one of the executors) and for 
the further consideration of one dollar paid 
by the purchaser, convey a lot belonging 
to their testator's estate. Such a deed on 
its face is not invalid; but passes the title 
to the purchaser. 

Carrington v. Goddin, 587 

CORPORATIONS. 

1. In an injunction case a foreign corpo
ration being a party defendant, and not 
having answered, and the answer not being 
required for a discovery, the absence of 
such defendant is not a ground for refusing 
to dissolve the injunction. 

Baltimore &: Ohio R. R. Co. v. City 
of Wheeling, 40 

2. As a corporation cannot be sworn, it 
must put in its answer under its common 
seal. Not being sworn to, the answer is 
not evidence for the corporation, though 
responsive to the bill; but it puts in issue 
the allegations of the bill to which it 
responds; and this as well on a motion to 
dislIOlve an injunction as upon the hearing, 

Idem, 40 
3. Althougb a stockholder of a corporation 

may enjoin it from employing the property 
or powers of the corporation in a way 
wholly or materially different from that 
which was designed by the act of incorpo
Tation, yet such stockholder has no right to 
enjoin it from doing what is in direct fur
therance of the object of its creation, and 
is for the benefit of all the stockholders as 
such; though it may be injurious to such 
stockholder in another character; or the 
interest of some other person or the public 
may be injuriously affected by the act about 
to be done. Idem, 40 

4. The constitution, article 4, I 22, 23, 
25, in relation to taxation and finance, 
relate to taxation by the general assembly 
for purposes of state revenue; and do not 
apply to taxes, levies, &:c., by counties, cor
porations, &:c., for the local purpose. of such 
bodies. 

Gilkeson v. Frederick justices, 577 
5. The general assembly has full power 

to authorize counties, municipal corpora
tions and the like, to levy taxes within 
their bounds for their peculiar purposes. 
And the mode, subjecta and extent of such 

COUNTIES. 
1. In a case of caveat, upon a questioll 

involving the boundary line between two 
counties, the court in construing the acts 
in relation to their boundaries, may look to 
the acts forming other counties both before 
and subsequent, for the purpose of ascer
taining the intention of the legislature as 
to said boundary line. 

Hamilton v. McNeil &: als., 389 
2. The acts forming new counties are not 

to be construed with the same strictness 
which is to be observed in the construction 
of a grant or a contract between individuals 
affecting rights of property; but a more 
liberal rule should be adopted; the object 
being to ascertain the true meaning and 
intention in any given act by considering 
the same in connection with all others in 
pari materia and with the general policy of 
the legislature, and to effectuate such in
tention. Idem, 389 

3. In determining the territorial bounda
ries specified in said acts, due weight 
should be given to the cotemporaneous in
terpretation placed upon them by the courts 
and other lawful authorities within the 
same, and by the population at large resid
ing therein. And maps of such territory 

made out and published by authority 
829 "of law may properly be referred to 

as evidence on the question. 
Idem, 389 

4. It has been the general policy of the 
legislature to establish and preserve the top 
of the Main Alleghany mountain as the 
line of boundary between the adjacent 
counties on either side: And in the con
struction of these acts this policy should be 
respected, and no intention to depart from 
it should be imputed to the legislature. 
unless it be plainly ex~ressed, or the pur
pose be sufficiently maDlfested. 

Idem, 389 
5. To carry out this policy, a call in one 

of these acts which if taken literally would 
conflict with the intent, should be disre
garded or modi tied, and any error in the 
same arising from an imperfect knowledge 
of the topography of the country, or any 
other fortuitous cause, should be corrected. 

Idem, 389 
6. In the arrangement of counties it has 

been the policy of the legislature to avoid 
inconvenient elongation or awkward or 
undue 'COntractions of the territory of a 
county, and to preserve the same in as 
compact a form as practicable; and espe
cially to keep the same in one body, not 
separated by the interposition of another 
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county. And in construing such an act it 
should be presumed that such w~s the in
tention of the legislature, and no diiferent 
interpretation should be admitted. unless a 
contrary intention is clearly manifest. 

Idem, 389 
7. The constitution, article 4, I 22, 23, 25, 

in relation to taxation and finance, relate 
to taxation by the general assembly for 
purposes of state revenue, and do not apply 
to taxes,_ levies, &c., by counties, corpora
tions, &c., for the local purposes of such 
bodies. 

Gilkeson 71. Frederick justices, 577 
8. The general assembly has full power 

to authorize counties, municipal corpora
tions and the like, to levy taxes within 
their bounds for their peculiar purposes. 
And the mode, subjects and extent of such 
taxation is not limited or regulated by the 
provisions of the constitution in relation 
to taxation and finance. Idem, 577 

COUNTY COURTS. 

See Courts. 

COURTS. 

1. It is the duty of a County court acting 
under the Code, ch. 37, 'IS, p. 203, in re
lation to land sold for taxes, to admit the 
report of the sut"Veyor to record, if it con
forms to the act. A nd the court has no 
authority to enquire into the regularity or 
validity of the sale made by the sheriif. 

Randolph justices 71. Stalnaker. 523 
2. The Circuit court may proceed by 

mandamus to compel the County court to 
admit the sut"Vey to record. Idem, 523 

3. For the power of the county courts to 
lay taxes. &c. See Counties, No.7, 8. and 

Gilkeson 71. Frederick justices, 577 
4. All the justices of a county being 

present in court, they make an order chang
ing the months in which the quarterly 
courts are to be held, and also the day of 
the month on which the court is to com
mence. All the justices being present, a 
notice to them to attend was unnecessary; 
and the order is valid. 

.Jackson's Case, 795 
5. A County court at which an indictment 

is found by a grand jury, must consist of 
at least four justices, or the indictment is 
null. Idem, 795 

CREDITORS AND DEBTORS. 
1. As to the rights of creditors of a bank

rupt to question his discharge, and assail 
deeds made by him before his bankruptcy. 
See Bankrupts, passim, and 

Tichenor v. Allen, 15 
2. Devise of land to testator's three sons, 

and direction that one shall pay one-half 
and each of the others one-fourth of his 
debts. A debt not being barred by the 
statute at the death of the testator, his will 
creates a charge upon the lands devised for 
the payment thereof in the proportions 
atated in the will; and this charge will 

prevent the bar of the statute as to the 
estate taken by the sons under the devise 
to them. 

Baylor's lessee v. Dejarnette, 152 
3. By accepting the devises each of the 

sons became personally liable to the extent: 
of the subject decreed to him for his share 
of the debt; and the creditor is not bound 
to look to the general estate of testator be
fore asserting his claim against the sons. 

Idem, 152 
4. One of the sons having qualified as 

executor of another of them, and gi ven 
bond; and having received assets, on his 
death his real estate is chargeable with the 
one-fourth which his testator's estate was 
bound to pay. Idem, 152 

5. When creditors cannot come into equi ty 
to subject trust property to payment of 
debts. See Equitable .Jurisdiction and Re
lief, No. 12, and 

Armstrong's adm'r &: .1s. 71. Pitts 
& als., 235 

830 -6. A charge in a will for the pay-
ment of debts will not revive a debt 

barred by the statute of limitations. 
Tazewell's ex'or II. Whittle'. adm'r, 329 

7. If the creditor relies upon a charge in 
a will to prevent the operation of the stat
ute, it is for him to show that the testator 
died before his debt was barred. 

Idem, 329 
8. See Laches, No. I, 2, and 

Idem, 329 
9. See Assets, No.4, 5, 6, and 

McCandlish v. Keen &: als., 615 
10. See Partnership, and 

McArthur 71. Chase & als., 683 

CRIMINAL .JURISDICTION AND 
PROCEEDINGS. 

1. Upon a trial for the forgery of an en
dorsement on a note, the commonwealth 
having proved that the note went into the 
prisoner's possession, and notice to him to 
produce it, may prove the note and the 
forgery in its absence; and the note having 
been deposited in bank for collection. the 
original entries in the book of the notC!' 
clerk of the bank, proved by the clerk to 
have been made by him from the note, are 
competent evidence to prove that the note 
and endorsement thereon were as described 
in the indictment. Cocke's Case, 750 

2. The indictment charges in one count 
the forgery of a note, and in another count 
the forgery of an endorsement upon the 
note. The jury find the prisoner not guilty 
on the first count; and then say, "On the 
second count, viz: that of uttering a nego
tiable note, knowing it to be forged, we 
find the prisoner guilty, and affix the term 
of his imprisonment for the term of two 
years." The verdict upon the second count 
is too uncertain to authorize any judgment 
upon it; and a venire facias de novo on 
that count should be awarded. 

Idem, 750 
3. A verdict having been found against 
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a prisoner, he moves the court to set it 
aside as contrary to evidence; which motion 
is on another day overruled. On the day 
when the motion ,vas made, and also when 
it was overruled, the record states that the 
prisoner appeared by attorney; and there is 
nothing in the record to show that he was 
present. This is error. 

Hooker's Case, 763 
•. Upon a rule to show cause why an in

formation shonld not be filed, the defendant 
appears and moves the court to quash the 
presentment on the ground that it does not 
charge any oifense against him; but the 
motion is overruled. The information is 
then filed. and he pleads "not guilty;" and 
there is a verdict and judgment against 
him. Upon a writ of error to the appellate 
court, he may object to the insufficiency of 
the presentment. Bishop's Case, 785 

5. The County court at which an indict
ment is found by a ,rand jury must 
consist of at least four Justices, or the in
dictment is null. And the objection may 
be taken after trial and conviction upon 
plea of not guilty and iuue. 

Jackson's Case, 795 
DEBT. 

There is a statement of account of rents 
received through a number of years by 
an agent for his principal. And at the foot 
of the account there is a written statement 
setting out the gross amount of rente re
ceived, certain deductions for commissions 
and expenses, leaving the net sum of eleven 
hundred and thirty-seven dollars and thirty
five cents; and it concludes, "In the fore
going statement all errors to be corrected. 
As witness my hand and seaL" And it is 
signed and sealed by the agent: 

1st. Quzre: If this paper will sustain 
an action of debt. 

24. If the paper will sustain an action 
of debt, in declaring upon it, if the 
plaintiif claims the sum stated in it, as 
the net rents, it must be averred that 
there is no error in the bond. And if 
ahe seeks to recover more or leu than the 
lum stated, she should aver such error in 
the bond as will sustain her demand. 

Davis' adm'rs fl. Mead, 118 

DECREES. 
1. In a suit in equity to recover land C 

is a party. He dies, and the suit is revived 
against his administrator, but not against 
his heirs; and then there is a decree. The 
heirs are not concluded by the decree upon 
tbe principle which binds parties to a 
cause. 

Early fl. Garland'. lessee, 1 
2. In such a case there being nothing in 

the bill and proceedings having special 
reference to the part of the lot held by C, 
which is in contro\'ersy in an action of 
ejectment, the decree does not ascertain 
that C was a pendente lite purchaser; and 
the heirs of C are not estopped from setting 
lip aD adversary title anterior to its date. 

Idem. 1 

3. Though the decree is conclusive evi
dence that such a decree was made, 

831 "it is not conclusive against the heirs 
of C that he was a pendente lite pur-

chaaer. Idem, 1 
4. A decree discharging a bankrupt from 

his debts under the act of congress of Au
gust 19, 1841, is conclusive upon all his 
creditors, in all suits which may be brought 
against him in any court, except where the 
discharge is impeached for some fraud or 
willful concealment by the bankrupt of his 
property, or rights of property, contrary to 
the provisions of that act. 

Tichenor fl. Allen, 15 
S. A decree erroneous in itself, or if col

lusive between the parties to it, cannot be 
examined into in a collateral proceeding: 
but it is conclusive upon the matters thereby 
adjUdicated until set aside in some proceed
ing for the purpose. And a sale of land 
having been made under the decree, the 
title passes. 

Baylor's lessee fl. Dejarnette, 152 
6. A bill in equity having been dismissed 

generally without a reservation of any right 
in the plaintiif to sue thereafter, is conclu
sive between the parties and those claiming 
under them, upon all the issues made up in 
the cause. 

Taylor Be als. v. Yarbrough Be wife, 183 
7. A cause is heard upon the report of a 

commiuioner which had not been returned 
for the legal period. The decree being 
merely interlocutory, the error should ha"e 
been corrected by application to the court 
below; and it is no Jl'ound for an appeal 
unleu, upon applicabon, the court below 
refuses to correct it. 

Armstrong's adm'r Be also v. Pitts 
Be als., 235 

8. A decree against an executor de bonis 
testatoris when it should have been de bonis 
propriis, is an error of which claimant under 
it might complain, but it is not an error 
which can avail the surety of the executor. 

Franklin's adm'r v. P. Depriest, 257 
9. What not a proper case for a decree 

between codefendants. See Codefendants, 
No.1, and 

Steed fl. Baker Be al., 380 

DEEDS. 
1. As to what will paaa by a deed. See 

Con veyances. No.4, and 
Wickham Be Goshorn v. Lewis Mar-

tin Be Co., 427 
2. As to construction of deeds. See Con

veyance_Fraudulent, No.2, and 
Idem, 427 

3. As to deeds executed under a power. 
See Conveyances-Fraudulent, No.4, and 

Carrington v. Goddin, 587 
4. If it is doubtful on the face of a deed 

whether one or two adjoining lots were in
tended to be conveyed, the deed will be 
construed most strongly against the grantor, 
and so as to give it eifect, rather than that 
it shall be void for uncertainty. 

Idem, 587 
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5. Deed of trust to secure a debt is, after 
the death of the grantor, valid against all 
his general creditors, though not recorded. 

McCandlish v. Keen & als., 615 
Same v. Coke's ex'or & als., 615 

6. See as to such unrecorded deed, Trusts 
and Trustees, No.9, 10, 12, and 

Idem, 615 
7. A deed conveys land to the grantee 

forever, habendum for life. As the prem
ises would only convey a fee by virtue of 
the statute, and by the statute the whole 
deed is to be looked to, to ascertain what is 
intended to be passed, the habendum in this 
deed is not void, but only a life estate 
passes by the deed. 

Humphrey v. Foster & wife, 653 

DEPOSITIONS. 
See Evidence, No.4, 17,.and 

Clements v. Kyles, 468 
644 
644 

Brown's adm'r v. Johnson, 
Isbell's ex'or v. Johnson, 

DESCENT. 
There are three negroes, children of the 

same mother, born slaves, and the mother 
and children are afterwards emancipated. 
One of the three, a female, dies, having 
acquired real estate, intestate and without 
children: The mother is dead. The other 
two take the estate as heirs of the deceased 
sister. 

Hepburn & also V. Dundas & als., 219 

DEVISEES. 
See Heirs and Devisees. 

DWELLING-HOUSE. 
A house, though it was built for a dwell

ing-house, and had been used as such, and 
though it was about to be used as such 
again, yet having been unoccupied for ten 
months previous, and being unoccupied 
when it is burned, is not a dwelling-house 
within the meaning of the statute, Code, 
ch. 192, I 2. p. 727. 

Hooker's Case, 763 

832 "EJECTMENT. 
1. As to the effect of a decree and 

sale under it, in passing the title. See De
crees, No.5, and 

Baylor's lessee V. Dejarnette, 152 
2. In ejectment the defendant claims as 

purchaser under a decree; the record of the 
chancery cause is legal evidence for him as 
a link in his chain of title, though the 
plaintiff was not a party to the cause. 

Idem, 152 
3. Prior to the Code, ch. 177, I 14, p. 673, 

interest could not be allowed by a jUI7 in 
an ejectment, upon· profits; and the Jury 
having allowed such interest it is mere 
surplusage, and the judgment will be for 
the principal sum and interest from the 
date of the verdict. 

Hepburn & also V. Dundas & als., 219 
4. A party having an interest or claim to 

land held adversely by another, may, under 
the Code, ch. 116, I 5, p. SOO, sell and con
vey the same; and his grantee maY' main
tain ejectment for it. 

Carrington V. Goddin, 587 
5. In an action of ejectment, the tenant. 

without disclaiming title to any part of the 
land in the declaration mentioned, pro"es 
upon the trial that he is only in possession 
and claiming title to a part of it. A verdict 
and judgment in favor of the plaintiff for 
all claimed in the declaration, is not erro
neous; or if it is, it is not an error by 
which the tenant is injured, or for which 
he can complain in an appellate court. 

Idem, 5f!l 

EMANCIPATION. 

A deed of emancipation sets the sla'\'e 
free upon the payment of a certain sum 
and the interest thereon; and provides that 
a receipt in full for the payment shall be 
taken as complete testimony of such dis
charge. The payment of the money may 
be inferred from circumstances; and it is 
not essential to produce the receipt. 

Hepburn &als. v. Dundas & als., 219 

EQUITABLE DEFENCES. 

See Setoff. 

EQUITABLE JURISDICTION AND 
RELIEF. 

1. When creditors of a discharged bank
rupt may go into equity to impeach the 
discharge, and to set aside fraudulent con
veyances made by the bankrupt before his 
bankruptcy. See Bankrupts, passim, and 

Tichenor V. Allen, 15 
2. Although a stockholder of a corpora

tion may enjoin it from employing the 
property or powers of the corporation in a 
way wholly or materially different from 
that which was designed by the act of in
corporation, yet he has no right to enjoin 
it from doing what is in direct furtherance 
of the object of its creation and is for the 
benefit of all the stockholders as such; 
though it may be injurious to such stock
holder in another character, or the interest 
of some other person or the public may be 
injuriously affected by the work about to 
be executed. 

Baltimore & Ohio R. R. Co. v. City 
of Wheeling, 40 

3. A statute having provided for a system 
of free schools in a particular district in a 
county, and provided for commissioners to 
establish and manage the schools, some of 
the inhabitants of the district may file a 
bill in behalf of themselves and the other 
inhabitants, against the commissioners, to 
test the validity of the act, and the propri
ety of the proceedings of the commissioners 
under it. 

Bull & also v. Read & als., 78 
4. Where a large number of persons are 

interested in a common subject, and acts are 
done to the injury of the common right. 
the approval of the majority will neither 
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excuse the wrong, nor take from the other 14. Laches in the assertion or prosecution 
parties their remedy by suit. Idem, 78 of a claim is not always enough to defeat 

5. A court of equity may hold a guardian it. The laches must be such as afford a 
to account, and his sureties with him, for reasonable presumption of the satisfaction 
the payment of any balance found due to or abandonment of the claim; or such as 
the ward; though the guardian lives out to prevent a proper defense by reason of 
of the state and has no property within it. the death of parties, loss of evidence or 

Pratt v. Wright & als., 175 otherwise. 
Tazewell's ex'or v. Saunders' ex'or 6. D purchases laud subject to a trust to 354 

secure a debt due. and retains the amount & al., 
of the debt out of the purchase money, to 15. Courts of equity will decree interest 
pay it. He dies indebted to more than the upon a bond or judgment beyond the pen
whole of his personal estate. The land is alty, against the principal debtor. 
the primary fund to pay the debt; and the Idem, 354 
widow of D may institute a suit in equity 16. A claimant of land in possession Ull
to have the land sold and the debt paid, der his deed, the question- of its validity, 
and to have her dower out of the residue of independent of the ground of fraud, is 
the purchase money; though D's heirs are proper to be tried at law; and a court of 
infants. equity has no jurisdiction to try it. 

Daniel & also v. Leitch, 195 Steed v. Baker, 380 
i. In such case what prayer in widow's 17. When a court of equity will enforce 

bill will not vitiate the proceedings as a specific execution of a contract for the 
against the infant heirs, so as to release a sale of slaves, at the suit of the purchaser. 
purchaser under the decree. See Infants, See Specific Performance, No.1, 2, and 
No.2, and Idem, 195 Summers & al. v. Jilean, 404 

8. Where the proceedings to have a sale 18. In an action at law on a bond against 
of infants' land have been irregular, a s11rety, he defends it on the ground of 

83.3 "how they may be corrected. See usury; but there is a judgment against 
Infants, No.3, and Idem, 195 him. The surety then files a bill for relief 

9. When purchaser under a decree for the against the jUdgment, on the ground of 
sale of infants' lands, will be compelled to after discovered evidence; but there was 
complete his purchase. See Infants, No. evidence to the same point before the jury. 
3,4, and Idem, 195 The after discovered evidence being merely 

10. Courts of equity have at least as large cumulative, it is not ground for relief. 
a discretion in giving time to perfect the Hamsbarger's adm'r v. Kinney, 511 
title in cases of sales made under their 19. In such a case the surety seeks relief 
decrees as in cases of purchases by private on the ground that the principal ob.1igor 
contract. Idem, 195 had sold to the obligee a tract of land for 

11. Wife brings suit against her trustee three thousand dollars, which was to be 
and purchaser from him, to recover the credited on the bond, but that only twenty
trust property sold and hires. Pending the five hundred had been so credited. This 
suit she dies, and bequeaths her property defense might have been made at law, and 
to her husband. Husband may bring an is no ground for relief. Idem, 511 
independent suit against trustee, purchaser 20. The surety further charges that the 
and wife's administrator, to recover the obligee agreed upon the sale and purchase 
property sold and the hires not paid to the of said land, to release the sureties; but 
wife: Or he may file a bill setting out although there is proof that pending the 
the proceedings in the previous suit, and negotiation, the obligee said he would take 
ask to have the benefit of said proceedings. a bond for the balance from the principal 

McDaniel v. Baskervill, 228 obligor. with his sons as sureties, and 
12. Devise to trustees for use of A for his would wait with him for the money during 

life. with the privilege to live on the farm his life, upon his paying the interest, and 
and use the slaves 80 far as necessary, for it was proved also that the principal obligor 
support of himself and family; but not to was anxious to relieve his sureties, yet in 
be liable for any debt A then owed or there- the final execution of tbe contract nothing 
after migbt owe; and at his death to his having been provided to carry out the 
children. Creditors of A not baving recov- arrangement, and the obligee retaining 
ered a judgment against him, cannot come the old bond credited with the price of the 
into equity to subject tbe trust property, land, and the obligor paying interest upon 
though the debts \vere contracted for neces- it, there is no ;;;round for relief on that 
sarles for the support of the family. account. Idem, 511 

Armstrong's adm'r .t als. v. Pitts 21. The obligor having been remiss in 
&: als.. 235 paying the interest upon the bond promptly. 

13. Though a creditor's debt is evidenced as he was required to do, on two occasions 
by deed, yet where there has been gross when he sent an agent to pay the interellt 
laches in its prosecution, and the account due, directed him to pay the interest up to 
cannot be settled without injustice to the the period when the interest would next 
estate of the deceased debtor, a court of become due. This, however, was voluntary 
equity will not give the creditor relief. on his part, and not required by the obligee; 

Tazewell's e:Jt'orv. Whittle's adm'r, 329, but endorsements of the payments were 
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made upon the bond. This is no ground of 
relief to the surety. Idem, 511 

22. A bill is filed by one of three sureties, 
for relief against a judgment recovered on 
a bond, which sets out a parol promise 

of the obligee, made at the time 
834 *the surety signed the bond, that the 

plaintiff should not be required to pay 
any part of it, and that said obligee would 
give him a written indemnity to save him 
harmless, as the ground of relief. As proof 
to sustain the case made by the bill would 
be inadmissible, the bill is demurrable. 

Towner II. Lucas' ex'or, 70s 
23. When court of equity will proceed to 

do full justice in a cause. See Partnership, 
No.6, and 

McArthur II. Chase &: als., 683 

ESTATES. 
1. Devise to G for life, and at his death 

in fee sim~le to his eldest son then living. 
A son E, IS afterwards born. This is a 
contingent remainder in fee in the son E, 
dependent upon his being aliYe at the death 
ofG. 

Baylor'. lessee II. Dejarnette, 152 
2. Testator says, "I give the use and 

profits of all my estate real and ~rsonal to 
my daughters who may remam single. 
Should they all marry or when they die, 
then it is my will that my property shall 
be equally divided among my surviving 
children. My land in the county of King 
George, called Dissington and Friedland, I 
give to my son G. I do this in considera
tion of the attention and kindness that he 
has paid and will continue to pay to his 
sisters. Testator had three sons who had 
means to support themselves, and six 
daughters, five of whom were at the time 
unmarried. He lived on the land mentioned 
as given to G, and it was all the land he 
owned, and he owned about thirty slaves: 
luld: 

1st. By the first clause of the will an 
estate for life was given to the daughters 
in the property therein described; deter
minable as to each on her marriage. 

Hooe & also II. Hooe, 245 
24. That the devise of the land to G, 

which was in the third clause of the will, 
is not an ezception out of the general de
vise to the daughters, nor a revocation of 
said devise pro tanto, upon the ground of 
repugnancy thereto. Idem, 245 

3d. That the daughters did not take a 
mere equitable right to the use and profits 
of the property devised, dependent, as to 
the land, upon a legal estate vested in 
possession in G; but took such a legal 
estate in the use and profits of the tes
tator's whole estate, including the land, 
as entitled them to retain possession 
thereof until they should marry or die; 
and the estate giYen to G will not vest in 
possession until that time. 

Idem, 245 
3. B died in 1807, and by his will devised 

a tract of land to each of his two sons J 

and F. He then says, "It is my will, if 
my said son J die without issue, that the 
property heretofore given him shall go to 
his brother F, who in that case will lose 
the land heretofore given him. It being 
my will and desire then and in that case. 
and upon the happening of the event of my 
son J's death, that the land near W which 
would otherwise be F's share, be sold and 
the money equally divided between my sur
viving children. J dies without issue. J 
took an estate tail in the land devised to 
him, which was converted by the statute 
into a fee simple; and therefore the limita
tion over to F is void. 

Tinsley II. Jones &: als., 289 
ESTOPPELS. 

1. See Decrees, No. I, 2, 3, 4, 5, 6, 7, 8, 
and 

Early II. Garland's lessee, 1 
Tichenor II. Allen, 15 
Baylor's lessee II. Dejarnette, 152 
Taylor &: als. II. Yarbrough &: wif4.", 183 

2. The official bond of an executor is 
made payable to four justices, one of whom 
was not a member of the court at the time. 
The surety having executed the bond. is 
estopped from pleading that it was not his 
bond because so executed. 

Franklin's adm'r II. P. Depriest, 257 
3. A paper is propounded for probat in 

the County court of C, as the will of B, and 
is rejected on the ground that B was in
competent to make a will. Afterwards the 
pap'cr is propounded for probat in the Cir
CUit court of C; and that court, wi~ knowl
edge that it had been rejected by the County 
court, admits it to probat. The sentence 
of the County court IS conclnsive against 
the will, and the sentence of the Circui t 
court is a nullity. 

Ballow &: als. II. Hudson &: als., 672 
EVIDENCE. 

1. In ejectment the tenant claims ander 
a purchaser at a judicial sale; the record of 
the cause in which the sale was made is 
legal evidence for him as a link in his 
chain of title, though the plaintiff was not 
a party in the cause. 

Baylor's lessee II. Dejarnette, \52 
2. In a case of caveat the caveator claims 

under a patent issued to W io.l756, which 
does not refer to any survey. To show that 
the patent was founded on a survey, cave-

ator offers in evidence a copy from 
835 the books of the surveyor of * Augusta 

county, of a certificate of a survey 
and plat made for W, dated in November 
1749. The certificate does not contain the 
calls for course and distance or other marks, 
but these are given on the plat, and they 
agree with the locative calls of tbe patent. 
It is competent evidence for the purpose 
for which it is offered. 

Clements II. Kyles, 468 
3. Surveys made many years after W's 

survey, and by a different surveyor, are 
not competent evidence as to the boundaries 
of W's survey. . Idem, 468 
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4. Deposition of a witneaa taken in a 
controversy about the same land between 
the ancestor of the caveators and the cave
atee, is admissible eviC:ence. 

Idem, 468 
5. A purchaser of a part of the same sur

vey though not of the land in controversy, 
who then had a controversy with a third 
person in which it was important to him to 
establish the bounds of the patent under 
which caveators claimed, is a competent 
witneas. Idem, 468 

6. Statements by person dead at a time 
he lived on the land, pointing out two of 
the corners of the survey; he not having 
been the surveyor or chain carrier, or hav
ing any motive or interest to ascertain the 
facts, are not competent evidence. 

Idem, 468 
7. In ejectment by devisees, tenant claims 

under a deed executed by executors under a 
power. A bona fide purchaser will not be 
affected by their failure to account for the 
purchase money; and therefore evidence to 
prove such failure is properly excluded. 

Carrington v. Goodin, S87 
8. Upon the question whether a deed con

veyed one or two Iota which adjoined, it ia 
not competent to prove by the grantor, that 
he intended to convey both; though there 
is no objection to his competency aa a wit
ness. Idem, S87 

9. But the grantor may identify the lot, 
and may show that it answers the descrip
tion embraced in the deed. Idem, stn 

10. In an action for the seduction of 
plaintiff's daughter, to enhance the dam
ages, he may prove that the defendant 
promised to marry her, and by means of 
said promise had succeeded in debauching 
her. 

White v. Campbell, 573 
11. Parol evidence will not be received to 

engraft upon or incorporate with a valid 
written contract, an incident occurring co
temporaneoualy therewith, and inconsistent 
with ita terms. 

Towner v. Lucas' ex'or, 70s 
12. The fraud which will let in such evi

dence, must be fraud in the procurement of 
the instrument, which goes to its validity, 
or some breach of confidence in using a 
paper delivered for one purpose, and fraud
ulently perverting it to another. 

Idem, 70s 
13. Parol evidence is not admissible to 

prove, in behalf of one of three sureties in 
a bond, that he was induced to sign it upon 
the e:xpreaa promise of the obligee, that he 
should not be required to pay any part of 
it, and that said obligee would give the 
said surety a written indemnity to save 
him harmless. Idem, 70s 

14. The principles Ilpon which parol evi
dence to affect a written contract, is ad
mitted or excluded, investigated and stated 
by Allen, P. Idem, 70s 

15. When the entries in the book of the 
note clerk of a bank are competent evidence 

in a prosecution for forgery. See Criminal 
Jurisdiction and Proceedings, No. I, and 

Cocke's Case. 750 
16. As to the competency of a co-obligor 

in a bond, as a witness. See Witness, No. 
2,4,5. and 

Brown's adm'r v. Johnson. 644 
Isbell's ex'or v. Johnson, 644 

17. There are two actions pending by the 
same plaintiff against obligors in the same 
bond; a deposition taken by the defendant 
in one of the cases, can, under .no circum
stances, be competent evidence for the de
fendant in the other case. Idem, 644 

EXCEPTIONS-Bill of. 
1. Quzre: What should be· the form of a 

bill of exc~ptions to the refusal of the court 
to grant a new trial where the whole case 
has been submitted to the court. 

Wickham and Goshorn v. Lewis 
Martin &: Co., 427 

2. On a bill of exceptions to the refusal 
of the court to grant a new trial because 
the verdict is contrary to the evidence, the 
evidence, and not the facts proved, is 
stated. The court will reject all the parol 
evidence of the exceptor, and give full faith 
and credit to all the evidence of his adver
sary; and will not reverse the judgment 
unleu it then appears to be wrong. 

Carrington v. Goddin, S87 
3. As to a bill of exceptions in a caveat 

case. See Caveats, No.4, and 
Hamilton v. McNeil &: als., 389 

EXECUTORS AND ADMINIS
TRATORS. 

1. C takes a devise of land charged 
836 ·with the payment of one-fourth of 

testator's debts. B, his executor, 
receives assets, and dies. C's fourth of 
the debts for which C's land was charge
able, are charged upon the real estate of 
B (if not otherwise) by his executorial bond. 

Baylor's lessee v. Dejarnette, 152 
2. D purchases land subject to a deed of 

trust to secure payment of a ~ebt which is 
due, and retains so much of the purchase 
money to pay it. He dies indebted to more 
than the whole amount of his personal 
estate. The land is the primary fund for 
the payment of the debt; and the widow of 
D is not entitled to ha\'e it discharged out 
of the personal estate. 

Daniel &: also v. Leitch, 195 
3. The official bond of an executor is 

made payable to four justices, one of whom 
was not a member of the court at the time: 

1st. The surety having executed the 
bond, he is estopped from pleading that 
it is not his bond because so executed. 

2d. By the act, Code, ch. 168, I 3, p. 
640, the suit may be maintained upon the 
bond, though it is made payable to a jus
tice who was not sitting in the court at 
the time of its execution. 

Franklin's adm'r V. P. Depriest, 257 
4. In a biI.I by creditor of testator against 
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executor and legatee, the latter relies on 
the statute of limitations in his answer. 
Thill is sufficient to protect the estate from 
a decree against the executor. 

Tazewell's ex'or v. Whittle's adm'r, 329 
5. The plaintiff having stated in his bill, 

that his debt was evidenced by deed, if it 
appears in the progress of the cause, that 
it was by parol, the executor may set up 
the defense of the statute, by exception to 
the commissioner's report. Idem, 329 

6. That the creditor has furnished the 
execntor d his request, with a statement of 
his debt, which the executor does not ob
ject to, will not remove the bar of the stat
ute. Idem, 329 

7. To take a debt ont of the statute the 
acknowledgment of the executor must be 
express. And qu;ere, if there must not be 
an express promise to pay. Idem, 329 

8. A charge in a will for the payment of 
debts will not revive a debt barred by the 
statute of limitations. Idem, 329 

9. If a creditor relies llpon a charge in a 
will to prevent the operation of the statute, 
it is for him to show that the testator died 
before his debt was barred. Idem, 329 

10. Though a creditor's debt is evide!1ced 
by deed, yet where there has been gross 
laches in its prosecution, and the account 
cannot be settled without injustice to the 
estate of the deceased debtor, a court of 
equity will not give the creditor relief. 

Idem, 329 

EXPECTANT INTERESTS. 
1. A sale of a reversion in real estate by 

a young man who had just arrived at the 
age of twenty-one years, there ha,-ing been 
no fraud or imposition on the part of the 
purchaser, and no confidential relation be
tween the parties, will not be set aside for 
mere inadequacy of price. 

Cribbins v. Markwood, 495 
• 2. The English doctrine in relation to 
the sale of expectant interests, as far as it 
relates to vested interests, held not to be 
law in this state. Idem, 495 

FORFEITURES. 
As to forfeiture of a lease by tenant. See 

Landlord and Tenant, No.1, 2, and 
McKildoe's ex'or v. Darracott, 278 

FORGERY. 

1. See Indictment, No.1. and 
Cocke's Case. 750 

2. See Criminal Jurisdiction and Pro-
ceedings, No.1, 2, and Idem, 750 

FRAUD. 
1. A general allegation of fraud in a bill 

is not sufficient to raise a question of fratld. 
Steed v. Baker & al.. 380 

2. Qu;ere: What fraud in the purchaser of 
goods will authorize the seller to reclaim 
them whilst in the possession of the pur
chalCr. 

Wickham and Goshorn v. Lewis 
Martin & Co., 427 

3. As to sales of expectant interests. See 
Expectant Interests, No. I, 2; and 

Cribbins v. Markwood, 495 

FRAUDS-Statute of. 

The 17th section of 29 Charles 2, ch. 3. 
requiring part payment, or a memorandum 
in writing, to bind a contract of sale, not: 
in force in Virginia. 

Chapman v. Campbell, 105 

FREE SCHOOLS. 
1. A statute having provided for a system 

of free schools in a particular district 
837 *in a county, and· provided for com-

missioners to establish and manage 
the schools; some of the inhabitants of the 
district may file a bill in behalf of them
selves and the other inhabitants, against 
the commissioners, to test the validity of 
the act, and the propriety of the proceed
ings of the commissioners under it. 

Bull & als. v. Read & als., 78 
2. An act is passed providing for a system 

of free schools in a particular district in a 
county; and it provides that it shall not be 
carried into effect until the people of the 
district shall, by a vote taken for the pur
pose, approve it. A majority of the people 
of the district having approved it by their 
vote, the act is a valid and constitutional 
~~ M~. ~ 

3. The act provides for the election of 
certain commissioners who are authorized 
to establish schools in the district. and to 
levy taxes for their support. This is con
stitutional. Idem. 78 

4. The commissioners being authorized 
to establish schools and levy taxes sufficient 
to defray the expenses thereof; they may 
build the necessary school-houses, and levy 
sufficient taxes to pay for them. 

Idem, 78 
5. The act authorizes the commissioners 

to levy a capitation tax upon the white 
male inhabitants, and an ad valorelD tax 
upon the property in the district, Bufficient 
to raise the amount necessary to defray the 
expense of the schools. This provision is 
to be construed in accordance with the con
stitution; and the capitation tax is properly 
levied upon the white male iphabitants 
above twenty-one years of age only; and 
the ad valorem tax upon slaves is properly 
levied upon slaves over twelve years of 
age and valued each at three hundred dol
lars. And the ratio of the capitation to 
the ad valorem tax may be greater than 
that prescribed in the constitution. article 
4, f 25. Idem, 78 

GUARDIANS. 

1. The official bond of a guardian is not 
invalidated by the omission to recite in it 
the fact of his appointment. 

Pratt v. Wright & als., li5 
2. A guardian's bond contains a covenant 

to indemnify the justices constituting the 
court at the time it is taken. Althoufrh 
this is !lot required by the statute, and 
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therefore not obligatory. it does not avoid 
the bond. Idem, 175 

3. Although the condition in a guardian's 
bond is not as extensive as the statute re
quires. yet as it relates to a part of the duty 
of guardian. the bond is not void, but binds 
the obligors to the extent of the condition. 

Idem, 175 
4. A condition of a guardian's bond hav

ing been in general use for many years, 
qua-re, if the court would not sustain it 
though it did not conform to the statute. 

Idem, 175 
5. A court of equity has jurisdiction to 

hold a guardian to account, and his sureties 
with him, to the payment of any balance 
found due to the ward; though the guardian 
Ih'es out of the state and has no property 
within it. Idem, 175 

HEIRS AND DEVISEES. 
1. When heirs not concluded by a decree. 

See Decrees, No. I, 2, 3, and 
Early v. Garland's lessee, 1 

2. There are three negroes, children of 
the same mother, born slaves, and the 
mother and children are afterwards eman
cipated. One of the three dies, having 
acquired real estate, intestate and without 
children; and the mother is also dead. The 
other tlV'o take tbe estate as heirs of the 
deceased sister. 

Hepburn &: als. v. Dundas &: als., 219 
3. See Estates, No.2, 3, and 

Hooe &: also V. Hooe, 245 
Tinsley v. Jones, 289 

4. Devise to G for life, and at bis death 
in fee simple to his eldest son then living. 
A son E is afterwards born. This is a 
contingent remainder in fee in the son E 
dependent on his being alive at the death 
of G. 

Baylor's lessee V. Dejarnette, 152 
5. In such case there is a suit in equity 

by a creditor of testator against G, before 
the birth of E, and a decree after his birth 
without making him a party. He is bound 
by the decree. Idem, 152 

6. A devise of land charged with payment 
of one-fourth of testator's debts. By ac
cepting the devise the devisee becomes lia
ble personally, in respect to the subject 
devised to him, for the one-fourth of testa
tor's debts; and the creditors are not bound 
to look to the general estate of testator be
fore asserting their claim against the de
visee and the subject devised. 

Idem, 

HUSBAND AND WIFE. 

152 

1. T lends to his daughter D a married 
woman, three negro women during her life, 

and they go into the possession of 
838 the *husband; and by deed T gives 

her the future increase of tbe three 
women. D survives her husband, and keeps 
possession of the three women as belonging 
to her; and whilst so in her possession they 
have a number of children: Aeld: 

1st. The women not having been ex
pressed to be given for the separate use 
of D, and not having been conveyed to a 
trustee, they were the property of the 
husband for the life of the wife. 

2d. The gift of the future increase of 
the women was a valid gift. 

3d. The wife having survived her hus
band, the increase of the three women 
born after his death, belong to the wife. 

Taylor &: also V. Yarbrough &: wife, 183 
2. See Equitable Jurisdiction and Relief, 

No. 11, and 
McDaniel V. Baskervill, 228 

INDICTMENTS AND PRESENT
MENTS. 

1. An indictment charges the forgery of 
an endorsement on a negotiable note, which 
is described as to the amount, date, to 
whom payable and when due; -but it does 
not state who is the maker of the note. or 
where it is payable. It is a good indict
ment. Cocke's Case, 750 

2. An indictment against S for keeping 
an office and transacting business as agent 
of the Protection insurance company of 
Hartford, incorporated and authorized by 
the state of Connecticut, without having a 
license therefor, against the act, &:c., does 
not state that the said company is an in
surance company. This is cured by the 
verdict. Slaughter's Case, 767 

3. An indictment which charges that the 
defendant, on. a day and time speci tied, 
kept aD ordinary without obtaining a li
cense to do so, is sufficient, without setting 
out the facts of his furnishing for compen
sation lodging, or diet, &:c. 

Burner's Case, 778 
4. Such an indictment with the addition 

that he continued to keep the ordinary from 
the day stated to another subsequent day, 
is not defective; the continuando is mere 
surplusage. Idem, 778 

5. An indictment which charges that the 
defendant "unlawfully did sell music not 
manufactured by the seller within the state, 
without having a license therefor according 
to law," is good; it sufficiently appearing 
that music is a species of goods, wares and 
merchandise. Nax's Case, 789 

6. A County court at which an indictment 
is found by a grand jury must consist of at 
least four justices, or the indictment is 
null. Jackson's Case, 795 

7. A presentment of a grand jury, to be 
a proper foundation for an information, 
must contain every matter necessary to 
render the act imputed to the defendant 
unlawful; and the supposed offense must at 
least be described with reasonable certainty. 

Bishop's Case, 785 
8. A presentment for playing at cards, 

must charge that the place at which it oc
curred was a public place at the time of 
such playing; the name of the place not of 
itself importing that it was a public mace. 

Idem, 785 
9. A presentment for playing at cards "at 
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or near" a place, is objectionable for un
certainty. Idem, 785 

10. When the objection to a presentment 
may be taken in the appellate court. See 
Criminal Juriadiction and Proceedings, No. 
.. , and Idem, 785 

INFANTS. 

1. D purchases land subject to a trust for 
the payment of a debt due. and retains ao 
much of the purchase money to pay it. He 
dies indebted for more than his peraonal 
estate will pay, leaving a widow and infant 
children. The land being the primary fund 
for the payment of the debt, the widow 
may file a bill against the creditor and the 
infants, to have the land aold and the debt 
paid, and for her dower out of the residue 
of the purchase money. 

Daniel &: als. v. Leitch, . 195 
2. After stating the case, and that it 

would be for the interest of the infants to 
have the whole land aold and the proceeds 
invested in certain slaves, and praying for 
a sale, the payment of the debt and the 
investment of the residu~ of the purchase 
money in slaves, she alao praya that if the 
trust creditor will consent, the land may be 
aold aubject to the trust: but this the cred
itor declines. The addition of this prayer 
does not vitiate the proceeding as against 
the infant heirs; but the decree directing a 
sale and the payment of the debt, a pur
chaser under the decree may obtain a valid 
title to the land aold, and will be compelled 
to complete the purchase. Idem; 195 

3. A sale of a part of the land having 
been made under a decree in the widow'S 
suit, and that sale having been confirmed 
by the court, even if the proceeding waa 
irregular aa to the infant heirs, yet the 
purchaser will not be discharged from his 

nurchase if the title can be perfected 
839 *in a reaaonable time: And the 

guardian of the infauts having filed 
his bill according to the statute, in which 
he asks to have the sale confirmed aa very 
beneficial tn the infants, the court may in 
that case confirm the sale, and thus assure 
to the purchaser a good title against the 
infant heirs; and compel him to complete 
his purchase. Idem, 195 

... After a sale of infants' land has been 
confirmed by the court, although the pro
ceeding has been irregular, yet if the title 
of the purchaser can be made good, and it 
is for the interest of the infants to confirm 
the sale, the purchaser will not be released 
from his purchase; but if the interest of 
the infants is injured by the sale. it will 
be set aside. Idem, 195 

5. Courts of equity have at least as large 
a discretion in giving time to perfect the 
title in cases of sales under theIr decrees, 
as in cases of purchases by private contract. 

Idem, 195 

INJUNCTIONS. 

disaolve an injunction, when the principles 
of the cause are thereby adjudicated. 

Baltimore &: Ohio R. R. Co. v. City 
of Wheeling, 

Richmond &: York River R. R. Co. 
v. Wicker, :¥IS 

2. A proceeding for a contempt in dis
obeying an injunction, is not an order in 
the cause; but is in the nature of a crimi
nal proceeding. 

BaIt. &: Ohio R. R. Co. v. City of 
Wheeling, .fO 

3. The court for good cause shown may 
overrule a motion to disaolve an injunction 
and continue it to the hearing, without 
adjudicating the principles of the cause ; 
in which case no appeal will lie from the 
order. Idem, .fO 

... What is an order adjudicating the 
principles of the cause. See Appellate 
Juriadiction, No.5, and Idem,.fO 

5. A foreifn corporation being a party 
and not havlDg answered, and the answer 
not being necessary for a discovery, the 
absence of such is not a ground for refusing 
to dissolve an injunction. Idem,.fO 

6. On a motion to disaolve an injunction 
all the allegations in the bill not denied by 
the answer are taken as true, and it is no 
objection to the motion to dillaolve, that 
exceptions to the answer for insufficiency 
have not been acted on. Idem,.fa 

7. As a corporation cannot be sworn, it 
must put in its answer under its common 
seal. Such answer is not evidence for the 
corporation, though responsive to the bill; 
but it puts in issue the allegations of the 
bill to which it responds; and this as well 
on a motion to disaolve an injunction as 
upon the hearing. Idem, .fa 

8. When a stockholder of a corporation 
mayor may not enjoin its action. See 
Corporations, No.3, and Idem, 40 

INSTRUCTIONS. 
Where there is any evidence tending to 

make out a case supposed in an instruction, 
it is best and safest to give it, if it pr0-
pounds the law correctly. 

Early v. Garland's lessee, I 

INTEREST. 
I. Courts of equity will decree interest 

upon a bond or judgment beyond the pen
alty, against the principal debtor. 

Tazewell's ex'or v. Saunders' ex'or 
&: al., 354 

2. Prior to the act, Code, ch. 177, ,14, 
p. 673, interest could not be allowed by a 
JUry in an ejectment, upon the profits; and 
the jury having allowed such interest. it is 
mere surplusage, and the judgment will be 
for the principal sum and interest from the 
date of the verdict. 

Hepburu &: also fl. Dundas &: als., 219 
3. Upon a judgment in an action for a 

tort depending when the act, Code, ch. 1'17, '1 .. , p. 673, went into operation, it is proper 
to charge interest from the date of the ver-

"1. An appeal may be taken from an order dict. 
made in vacation overruling a motion to I Lewis V. Arnold, 

I 

I 
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JAMES RIVER & KANAWHA CO. LACHES. 

1. The James river aDd Kanawha com
pany Dot having completed the improve
ment of the Kanawha river, all prescribed 
in their charter, and not haviDg charged 
tolls as authorized by s"lid charter, are not 
liable for damages OCCUrriDg in the navi
gation of the river, for not having s"ch an 
improvement as the charter prescribes. 

James River cl Kanawha Co. v. 
Early, 541 

2. The said company being authorized by 
law to charge tolls OD the Kanawha river 
not exceeding those allowed to be charged 
by their predecessors the James river com
pany, are bound to keep the Davigation of 
the river in the condition iD which the 

James river company were required to 
840 keep it, and are liable for any *dam

ages sustained by their failure so to 
keep it. Idem, 541 

3. The James river compaDY was only 
required to improve the Kanawha river in 
the mode suggested iD the report of the 
principal engineer of the state made iD 
January 1820, and referred to in the act of 
the 17th of February 1820. This did not 
contemplate a continued improvement, but 
that specified works should be done at 
specified places. And for damages occur
ring iD consequence of obstructioDs at other 
places, the succeaaors of the James river 
company are Dot respoDsible. 

Idem, 541 
4. The Dinth section of the act of Feb

ruary 27th, 1829, Sup. R. C. p. 469, does 
not require the compaDy to place buoys or 
beacoDs on a sDag lodged temporarily in 
the river, at a place at which, by the plan 
of improvemeDt suggested by the principal 
engineer. and adopted by the act of Feb
ruary 17th, 1820, no work was required to 
be done. Idem, 541 

5. The tenth sectiOD of the act of Feb
ruary 27th, 1829, oDly refers to depositioDs 
of saDd, clc., iD the artificial chaDDell' and 
sluices made in the improvemeDt of the 
navigatioD of the river, and Dot to such 
depositioDs in the Datural chaD nels of the 
river. Idem, 541 

JOINT OBLIGATIONS. 

See Bonds, No. 13, 14, and 
Brown's adm'r v. Johnson, 
Isbell's ex'or v. Johnson, 

JUDICIAL SALES. 

644 
644 

1. When a purchaser under a decree, of 
infants' laDda, will not be discharged from 
his purchase. See Infants, No.3, 4, aDd 

Daniel &: als. v. Leitch, 195 
2. Courts of equity ha\"e at least as large 

a discretioD in giving time to perfect the 
title in cases of sales under decrees, as in 
c:aaes of purchases by private cODtract. 

Idem, 195 

KANAWHA RIVER. 

See James River &: KaDawha Company. 

1. Though a creditor's debt is evideDced 
by deed, yet where there has beeD grolla 
laches iD its prosecution, and the accouDt 
cannot be taken without injustice to the 
estate of the deceased debtor, a court of 
equity will not give the creditor relief. 

Tazewell's ex'or v. Whittle's adm'r, 329 
2. Laches iD the assertion or prollecutioD 

of a claim is not always enough to defeat 
it. The laches must be such as to afford a 
reasonable presumption of abandonDlent of 
the claim, or such as to prevent a proper 
defense by reason of the death of parties, 
loas of evidence or otherwise. 

Tazewell's ex'or v. Saunders' ex'or 
&: al., 354 

LANDLdRD AND TENANT. 

1. A lease beiDg forfeited by the act of 
the lessee iD sublettiDg the premises, the 
forfeiture will be waived if the lessor, with 
knowledge of the forfeiture. accepts rent, 
or sues out a diatress for rent, accruing 
after the forfeiture. 

McKildoe's ex'or v. Darracott, 278 
2. A subletting is not a continuing act of 

forfeiture, and if the forfeiture is once 
waived, it cannot afterwards be retracted. 

Idem, 278 
LARCENY. 

Upon a trial for the larceny of a bank 
note the property of G, of the value of 
twenty dollars, it is error to instruct the 
jury, that if they believe from the evidence, 
that G lost a baDk note of the value of 
twenty dollars, and that the same waa 
afterwards found in the possession of the 
prisoner, they ought to find him guilty 
unless his possession of the note was ex
plained by testimony. 

Hunt's Case, 757 
2. The mere possession of goods which 

had been actually lost, does Dot furuish 
any conclush-e or even prima facie proof 
of guilt: of itself it does not raise the sus
piCion of guilt. Idem, 757 

3. To constitute larceny in the finder of 
goods actually lost, it is Dot enough that 
the party has general means by the uae of 
proper diligence, of discovering the true 
owner. He must know the owner at the 
time of finding, or the goods must have 
some marks about them understood by him, 
or presumably known by him, by whic!: 
the owner can be ascertained: And he must 
appropriate them, at the time of finding, 
with intent to take entire dominion over 
them. Idem, 757 

4. A person is staying at a tavern, and 
the landlord offers him a gun to go and 
shoot robins, which he takes, and after 

shooting once or twice near the house, 
841 *goes off with the gun and disposes 

of it. Under the circumstances of 
the case he is guilty of larceny. 

Richards' Case, 803 

LEASES. 
See Landlord and Tenant. 
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LICENSES .. 

1. Taxes on licenses are not required by 
the constitution of Virginia to be equal and 
uniform. Slaughter's Case, 767 

2. A person having a license to keep a 
house of private entertainment, cannot be 
convicted of keeping an unlicensed orcH
nary, by proving the sale by him of spirits 
to be drunk at the house of private enter
tainment, the place of sale, in addition to 
the furnishing for compensation, diet, 
lodging and provender ,t that place. 

Burner'S Case, 778 

LIEN. 

As to a vendor's lien. See Vendor and 
Purchaser, No.5, 6, and 

McCandlish v. Keen & als., 615 
Same v. Coke's ex'or at als., 615 

LIMITATION OF ACTIONS. 

1. When creditor of bankrupt may sue to 
impeach his discharge, and set aside con
veyances made by him. See Bankrupts, 
No.2, ., and 

Tichenor v. Allen, 15 
2. The statute, Code, ch. 149, i 5, 6, p. 

591, limiting actions against sureties of 
fiduciaries, does not begin to run in favor 
of a surety of an executor, until there is a 
decree or judgment against the executor, 
ascertaining his indebtedness. 

Franklin's adm'r v. P. Depriest, 257 
3. A charge by a will upon land for pay

ment of debts, will prevent the running of 
the statute as to the land against all debts 
of the testator not barred at his death. 

Baylor's lessee v. Dejarnette, 152 
•. A charge in a will for the payment of 

debts will not revh'e a debt barrpd by the 
statute at the death of the testator. 

Tazewell's ex'or v. Whittle's adm'r, 329 
5. If the creditor relies upon a charge in 

a will to prevent the operation of the stat
ute, it is for him to show that the testator 
died before his deb1: wa" barred. 

Idem, 329 
6. Any thing in an answer which will 

apprise the plaintiff that the defendant 
relies on the statute, is sufficient, if such 
facts are stated as are necessary to show 
that the statute is applicable. 

Idem. 329 
7. In a bill by creditor of testator against 

executor and legatee, the latter relies on 
the statute in his answer. This will pro
tect the estate from a decree against the 
executor. Idem, 329 

8. The plaintiff having stated in his bill 
that his debt was evidenced by deed, if it 
appears in the progress of the cause that it 
wal by parol, the executor may set up the 
defense of the statute by exception to the 
commissioner's report. Idem, 329 

9. That the creditor has furnished the 
executor, at his request, with a statement 
of his debt which the executor does not 
object to, will not remoye the bar of the 
8tatute. Idem, 329 

10. To take a debt out of the statute the 
acknowledgment of an executor must be 
express. And qucere, if there ·must not be 
an express promise to pay. Idem. 329 

LIMITATION OF ESTATES. 
1. See Estates, No. I, 2, 3, and 

Baylor's lessee v. Dejarnette, 152 
Hooe at also v. Hooe, 245 
Tinsley V. Jones at als., 289 

2. See Powers, and 
Carrington V. Goddin, 58; 

LIMITED PARTNERSHIPS. 
See Partnerships. 

MANDAMUS. 

The Circuit court may proceed by man
damus to compel the County court to admit 
the report of the surveyor of a tract of land 
sold for taxes, to record. 

Randolph justices V. Stalnaker, 523 

METHODIST CHURCH. 

See Religious Congregations, No.3, 4, 5, 
6,7, and 

Brooke at also V. Shacklett, 301 
Carter at als. V. Wolfe, 301 

NOTICE. 
In a proceeding under the Code, ch. 167, 

is, p. 640, to recover money due upon con
tract, by notice, the notice must be returned 

forty days before the commencement 
842 ·of the term, and put upon the docket 

of the court, or it cannot be tried at 
that term. 

Hale V. Chamberlain, .lc., 6.<;S 

NUISANCES. 

City authorities change the channel of a 
drain so as to throw the water flowing along 
it upon the lot of T lying below. He can
not shut up the channel, so as to cause the 
water to flow back upon and injure the lot 
of A lying above his. 

Amick V. Tharp, 564 

ORDINANCES. 

1. What indictment is good for keeping 
an ordinary without license. See Indict
ments and Presentments, No.3, ., and 

Burner's Case, 778 
2. A person having a license to keep a 

house of private entertainment cannot be 
convicted of keeping an unlicensed ordi
nary, by proving the sale by him of spirits 
to be drunk at the house of private enter
tainment, the place of sale, in addition to 
the furnishing for compensation, diet, 
lodging and provender at that place. 

Idem, 778 

PARTIES. 

1. Upon a bill to set aside a deed of trust 
to secure a debt. an assignee of the debt is 
a necessary party; and the debtor and trus
tee in their answers stating that the debt 
bas been assigned to a certain person, 
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plaintiff should be required to make him a PARTNERSHIP. 
party, if upon a rule for the purpose, it 1. In the act of March 29, 1837, Sess. 
appears he is such assignee. Acts 1836-7, p. 41, in relation to limited 

Tichenor v. Allen, 15 partnerships, the word "insolvency" in f 
2. A statute having provided for a system 20 of said act, means that the partnership 

of free schools in a particular district of a has not sufficient property to pay its debts. 
county, and provided for commissioners to McArthur v. Chase & als., 683 
manage the schools; some of the inhabit- 2. A deed made by a limited partnership 
ants of the district may file a bill in behalf conveying all its property in trust to pay a 
of themselves and the other inhabitants, debt to a firm of which the special partner 
against the commissioners, to test the is a member, at a time when the debts 
\-alidity of the act, and the propriety of the 843 of the partnership exceeded *the value 
proceedings of the commissioners under it. of its property, and when the acting 

Bull & also V. Read & als., 78 partners knew that the partnership must 
3. Where a large number of persons are stop business unless the special partner or 

interested in a common subject, and acts his firm would advance money to enable 
are done to the injury of the common right, them to carryon the business, and without 
the approval of the majority ""ill neither an undertaking on his part to make such 
excuse the wrong, nor take away from the advances, though they may have had some 
other parties their remedy by suit. expectations that he would do .it, is "oid as 

Idem, 78 to the other creditors of the partnership. 
4. Devise to E for life with remainder in Idem, 683 

fee to his eldest son living at his death. 3. Under such circumstances confessions 
In a suit by creditor of testator to subject of judgments in favor of some creditors in 
the land, before E had a son, E represents order to give them a preference, are void 
the fee, and it is not necessary to make a as to the creditors. Idem, 683 
son born pending the suit, a party. 4. A special partner taking a deed of 

Baylor's lessee V. Dejarnette, 152 trust to secure a debt due to a firm of which 
5. D purchases land subject to a deed of he is a member, under such circumstances, 

trust to secure a debt, and retains the makes himself liable as a general partner 
amount out of the purchase money to pay to the creditors of the partnership. . 
it. He dies indebted more than his per- Idem, 683 
~nal esta!e will pay, leavinl! a wido!" and 5. In the distribution of the assets of 
Infant children. The land IS th.e pnmary I such partnership among its creditors, a debt 
fund to pay the deb~, and the Widow m,ay I due to a firm of which the special partner 
sue to have the land sold and the debt paid, I is a member. is to be paid ratably with the 
and for her dower out of the reSidue. debts due to the other creditors. 

Daniel & als. V. Leitch. 195 1 Idem 68..' 
6. In a bill to recover trust property sold .. '. 

b tr t d for an account the trustee 6, A court of eq~l1ty hav1O.g obtamed 
. y us ee an • I jurisdiction of a SUit by creditors to set 
IS a ~e~ss~ri !a~r~kervi1l 228 aside a deed improperly made to give pref-

c anle.: . '. ',erence to a creditor of the partnership, and 
7. In a SUit 10. equity !>Y purchaser of to have a distribution of the assets of the 

slaves for the hfe or Widowhood of .the partnership among all the creditors, may 
vendor, to enforce the contr~ct. there beIng I proceed to do complete justice in the cause, 
no ~ontrovers~ as to the right of the re- and to make a personal decree against the 
mamdennen 1!1 the slaves, they are not special partner who has made himself liable 
necessary parties. as a general partner, in favor of creditors, 

Summers & al. V. Bean, 404 for the balance due them respectively after 
8. By the act, Code, ch. 168, I 3, p. 640, distributing the assets of the partnership 

a suit may be maintained upon .th: official ratably among them. Idem. 683 
!lond of an .exe~utor. though It .'s. ma~e 7. The fact that the creditors have recov
payable to a J.usttce ~ho was ~ot sitting 10 ered jUdgments at law against the general 
court at th~ ~lme of, Its executto~. .. partners, will not defeat their remedy 

Franklin s adm r V. P. Depnest, 251 I against the special partner. Idem, 683 
9. In an action on such bond against a I 8. The share of the special partner in the 

surety to recover the amount of a decree debt due to the firm of which he is a mem
against the executor rendered in favor of a ber, will be retained under the control of 
trustee of a married woman, the trustee is the court, and applied to the satisfaction 
the proper relator in the action. of the creditors of the partnership. 

Calahan's adm'r V. J. R. Depriest, Idem, 683 
trustee, 274 9. To ascertain the share of the special 

PARTITION. partner in said debt. the court will direct 
On a bill claiming a share of a tract of an enquiry into the ability of the firm of 

land and asking for partition, and for gen- which he is a member to pay their debts, 
tral relief. the plaintiff's right to partition independent of their claim upon the part
being established. under the prayer for nership, and into the interest of the special 
general relief. there may be a decree for an partner in said firm; and will direct that if 
account of rents and profits. no evidence is offered. it shall be presumed 

Humphrey V. Foster & wife, 653 that the firm is able to pay its debts, ane' 
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that the special partner has an equal inter
est in the concern. I~em, 683 

PLEADING AT LAW. 
A paper contains an account of rents col

lected. by an agent for his principal; and at 
the foot of the account there is a written 
statement setting out the gross amount, 
certain credits, and the net balance; and it 
coGcludea, "In the foregoing statement all 
errors to be corrected. As witness my hand 
and sea1." And it is signed and sealed by 
the agent. 

lat. Qu:ere: If this paper will sustain 
an action of debt. 

24. If the paper will sustain an action 
of debt, if the plaintiff claims the sum 
stated in it as net rents, he must aver 
that there is no error in the bond. And 
if he seeks to recover more or less. than 
the sum stated. he must aver such error 
in the bond as will sustain his demand. 

Davis' adm'rs v. Mead. 118 

PLEADING IN EQUITY. 
1 What additional prayer in a suit 

apinst infants for Rale of their land. will 
not render the proceedings irregular. See 
Infants, No. 2, and 

Daniel & also v. Leitch, 195 
2. A general allegation of fraud in a bill 

is not sufficient to raise that question. 
Steed V. Baker & aI., 380 

3. Any thing in an answer which will 
apprise the plaintiff that the defendant 
relies on the statute of limitations, is suffi
cient if such facts are stated as are neces
sary to show that the statute is applicable. 

Tazewell's ex'or v. Whittle's adm'r. 329 
4. In a bill by creditor of testator alfainst 

executor and legatee. the latter relies on 
the statute of limitations in his answer. 
This is sufficient to protect. the estate from 
a decree against the executor. 

Idem, 329 

POWERS. 
Testator empowers his executors to set 

apart so much of his estate not specifically 
bequeathed, as they may think sufficient to 
produce a clear income of two thousand 
dollars, which is directed to be paid to cer
(ain legatees for their HITes. And after 
some unimportant provisions. he gives the 
balance of his estate among his nephews 
and nieces: and then he says, •• And for 
the purpose of making such division with 
greater facility, I hereby give to my 

executors. or such of them as may 
844 ·choose to act, full power to sell or 

othenrise dispose of. the whole or 
any part of said property. in such time and 
manner and on such credit as to them may 
seelll most beneficial for the whole." 

1st. Quzre: If the legal title to the real 
estate ",ested in the executors. 

Carrington V. Goddin, 587 
2d. The executors had full power and 

authori ty to sell all or any part of the real 
estate; and a bona fide purchaser from 

them is not bound to show that such sale 
was necessary for the purpose of making 
division among the devisees. 

Idem, 581 
3d. A bona fide purchaser will not be 

affected by the failure of the executors to 
account for the purchase money. 

Idem, ~ 
4th. The executors by deed reciting that 

it was made in execution of the powers 
vested in them, in consideration of an 
exchange of land made with A (one of 
the executors) and for the consideration 
of one dollar paid by the purchaser. con
vey a lot belonging to the estate of their 
testator. Such a deed on its face is not 
invalid, but passes the title to the pur
chaser. Idem, ~ 

PRACTICE AT COMMON LAW. 
1. An instruction which propounds the 

law correctly, should be given if there is 
any evidence to sustain it. 

Early v. Garland's lessee, 1 
2. Prior to the act, Code, ch. 177, ,14, p. 

673, interest could not be allowed by a jury 
in ejectment, upon the profits; and the jury 
having allowed such interest, it is mere 
surplusage, and the judgment will be for 
the principal sum and interest from the 
date of the verdict. 

Hepburn & als. V. Dundas & als., 219 
3. Upon a judgment in an action for a 

tort depending when the act. Code, ch. 177, 
f14, p.673, went into operation, it is proper 
to charge interest from the date of the ver
dict. 

Lewis v. Arnold, 454 
4. How the evidence shall be put upon 

the record in a caveat case. See Caveats, 
No.2, 3, 4, and 

Hamilton v. McNeil Cot als.. 389 
5. In an action of ejectment the tenant, 

without disclaiming title to any part of the 
land in the declaration mentioned, proves 
upon the trial, that he is only in possession 
and claiming title to a part of it. A ver
dict and judgment for all claimed in the 
declaration is not erroneous; or if it is, it 
is not an error by which the tenant is in
jured, or of which he can complain in an 
appellate court. 

Carrington V. Goddin, sg; 
6. A proceeding under the Code, ch. 167. 

f 5, p. 640, to recover money due upon con· 
tract, by notice, must be returned forty 
days before the commencement of the term, 
and put upon the docket of the court, or it 
cannot be tried at that term. 

Hale v. Chamberlain, &c., 6S8 
PRACTICE IN CHANCERY. 

1. Upon a bill to set aside a deed of trust 
to secure a debt an assignee of the debt is 
a necessary party; and the debtor and truSt 
tee in their answers stating that the debt 
has been assigned to a person named, 
plaintiff should be required to make him a 
party, if, upon a rule for the purpose, it 
appears he is such assignee. 

Tichenor V. Allen, 15 
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2. The court for good cause shown, may 
overrule a motion to dissolve an injunction, 
and continue it to the hearing, without ad
judicating the principles of the cause; in 
which case no appeal will lie from the 
order. 
. Baltimore &: Ohio R. R. Co. fl. City 

of Wheeling, 40 
l. A foreign corporation being a party 

and not having answered, and the answer 
not being necessary for a discovery, the 
absence of such is not a ground for refusing 
to dissolve an injunction. Idem, 40 

4. On a motion to dissolve an injunction 
all the allegations of the bill not denied by 
the answer are to be taken as true; and it 
is no objection to the motion to dissolve 
that exceptions to the answer for insuffi
ciency have not been acted on. 

Idem, 40 
5. As a corporation cannot be sworn, it 

must put in its answer under its common 
seal. Such answer is not evidence for the 
corporation, though responsive to the bill; 
but it puts in issue the allegations of the 
bill to which it responds; and this as well 
on the motion to dissolve an injunction as 
upon the hearing. Idem, 40 

6. How irregularities occurring in the 
proceedings for the sale of infants' lands 
may be cured. See Infants, No.3, 4, 5, and 

Daniel &: als. fl. Leitch, 195 
7. How husband, legatee of his wife, may 

proceed with a suit commenced ~ her to 
recover the trust propery. See Equitable 
Jurisdiction and Relief, No. 11, and 

McDaniel fl. Baskervill, 228 
8. A cause is heard upon the report 

845 of *a commissioner, which had not 
been returned for the legal period. 

The decree being interlocutory, the error 
should be corrected by the court, upon ap
plication of the party aggrieved. 

Armstrong's adm'r & als. 'II. Pitts 
&: als., 235 

9. In a bill by legatees against executor 
for settlement of his account and distribu
tion, the decree against him for the amount 
found due, should be de bonis propriis; but 
if it is de bonis testatoris, it is an error of 
which the plaintiffs might compiain, but it 
i. not an error which can a vail the surety. 

Franklin's adm'r 'fl. P. Depriest, 257 
10. In a bill by creditor against executor 

the plaintiff having stated that his debt 
'IVaI evidenced by deed. if it appears in the 
progress of the cause that it was by parol, 
the executor may set up the defense of the 
statute of limitations by exception to the 
commissioner's report. 

Tazewell's ex'or 'fl. Whittle's adm'r, 329 
11. Courts of equity will decree interest 

upon a bond or judgment beyond the pen
alty. against the principal debtor. 

Tazewell's ex'or 'fl. Saunders' ex'or 
&: al., 354 

12. Bill by vendee of land to enjoin the 
payment of the purchase money on the 
(round of defect of title to a part of 
the land, makes "endor and adverse claimant 

parties, and charges generally fraud in the 
latter in procuring his deed to the land. 
Vendor answers and also charges adverse 
claimant with fraud: 

1st. The general allegation of fraud in 
the bill is not sufficient to raise that ques
tion. 

2d. That there is no privity between 
plaintiff and adverse claimant, and the 
equity between the latter and the vendor 
does not arise upon the pleadings and 
proofs between plaintiff and defendants. 
and is not therefore the proper subject of 
a decree between codefendants. 

Steed 'fl. Baker & al., 380 
13. In an action at law on a bond against 

a surety, he defends it on the ground of 
usury; but there is a judgment against 
him. The surety then files a bill for relief 
against the judgment, on the ground of 
after discovered evidence: but there was 
evidence to the same point before the jnry. 
The after discovered evidence being merely 
cumulative, it is not ground for relief. 

Harnsbarger's adm'r 'II. Kinney, 511 
14. A sale of a tract of land made by a 

commissioner under a decree of the chan
cery court, on a day so inclement that per
sons intending to be present and to bid for 
a part of the land, are deterred from attend
ing, and when there was but one bidder 
present who lived at the place, will be set 
aside without weighing the evidence, which 
is conflicting, as to the sufficiency .f the 
price at which it was sold. 

Roberts 'fl. Roberts, 639 
15. According to the practice in Virginia, 

upou objection to a sale of land made by a 
commissioner, it is not necessary to ask 
that the biddings may be opened by the 
offer of a substantial advance upon the 
price reported. But the court will consider 
the objections to the sale, and confirm or 
set it aside as the merits of the case may 
require. . Idem, 639 

16. On a bill claiming a share of a tract 
of land. and asking for partition, and for 
general relief, the plaintiff's right to parti
tion being established, under the prayer for 
general relief there may be a decree for an 
account of rents and profits. 

Rumphrey 'fl. Foster &: wife, 653 
17. Errors in the details of a decree for 

an account are not a proper subject for ap
peal and correction in the appellate conrt; 
but they may be corrected by exceptions to 
the commissioner's report. Idem, 653 

18. Bill to set aside a will, states the 
facts showing the probat is a nullity, but 
asks for an issue devisavit vel non, and for 
general relief. The court may disregard 
the prayer for an issue, and give the proper 
relief under the prayer for general relief. 

Ballow & also 'II. Hudson &: als., 672 
19. When the court having obtained pos

session of a case will go on to do complete 
justice in the cause. See Partnership, No. 
6, and 

McArthur v. Chase &: als.. 683 
20. How the court will proceed against a 
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special partner, who has made himself lia
ble as a general partner. See Partnership, 
No.8, 9, and Idem, 683 

PRACTICE IN CRIMINAL CASES. 

See Criminal Jurisdiction and Proceed
ings. 

PRETENSED TITLE. 

The conveyance of a pretensed title to 
land is not void; and the bonds given for 
the purchase money of the same are valid. 

Middleton for Warren's heirs v. Ar-
nolds. 489 

846 "PURCHASER FOR VALUE. 

1. An insolvent merchant purchases 
goods. not intending to pay for them, and 
after getting possession of them he conveys 
them, and all his other estate, in trust for 
the payment of his debts; the trustee hav
ing no notice of the fraud. The trustee is 
a purchaser for value without notice. 

Wickham and Goshorn v. Lewis 
Martin & Co" 427 

2. When a purchaser from an executor 
selling under a power is not affected by a 
breach of the trust by the executor. See 
Powers, and 

Carrington v. Goddin, 587 
J. What will not be a violation of the 

power by the executor. See Powers, and 
Idem, 587 

RAIL ROADS. 

1. See Baltimore and Ohio Rail Road 
Company, and 

Baltimore & Ohio R. R. Co. v. City 
of Wheeling, 40 

2. The act, Code. ch. 56, • 4, p. 292, does 
not apply to a case in which a rail road is 
not entering upon the land of the owner of 
a dwelling-house. 

Richmond & York River R. R. Co. 
v. Wicker, 

RECORDS. 

When a record is evidence. 
dence. No.1. and 

Baylor's lessee v. Dejarnette, 

375 

See Evi-

152 

REGISTRY OF DEEDS. 

See Trusts and Trustees. 

RELATOR. 

In an action on the official bond of an 
executor against one of his sureties. to re
cover the amount of a decree against the 
executor rendered in favor of the trustee of 
a woman, the trustee is the proper relator 
in the action. 

2. The act, Code, ch.77, .8, 9, 10. 11, 12. 
13, relates only to conveyances. devises and 
dedications of property for the use of "re
ligious congregations," in the limited and 
local sense of that term; viz: for the mem
bers of those religious congregations, who 
from their residence at or near the place of 
public worship, may be expected to use it 
for such purpose. Idem, 301 

3. No deed which does not respect the 
rights of the local society or religious con
gregation, and no deed which does not 
design the enjoyment of the uses of the 
property conveyed, by the local religiou .. 
society or congregation, can be placed 
within the influence of the statute. 

Idem, 301 
4. A deed conveying property in trust for 

the use of the local society. is not without 
the operation of the statute. by reason that 
it sanctions the appointment of the minis
ters, and authorizes them to use the house 
for preaching, without any reference to the 
vote or wish of the congregation; it being 
a Methodist church, and the ministers being 
to be appointed by the conference, accord
ing to the constitution of that church. 

Idem. 301 
5. Deed conveys a house of worship in 

trust for a local religious congre~ation; 
and provides, that the trustees are at all 
times to permit the ministers belonging to 
the Methodist Episcopal church, who shall 
be duly authorized by the conferences of 
the church, to preach in the house. Upon 
a question of the right of a minister to 
preach in the house, that question is to be 
determined by enquiring, not whether he 
represents the wishes of a majority of the 
members of the society. but whether he 
has been appointed and assigned to the 
society in accordance to the laws of the 
church. Idem, 301 

6. The general conference of the Metho
dist Episcopal church in the United States 
had the constitutional power to adopt the 
plan for the separation of the church. 
adopted in 1844. Idem, 301 

7. A society of the church which, accord
ing to the plan of separation, is a border 
society, having by a majority of its mem
bers resolved to adhere to the Methodist 
Episcopal church south, is entitled to the 
use of the church house in exclusion of 
those who repudiate the authority of said 
church. and refuse to receive the pastors 
appointed by it. Idem, 301 

SALES. 

1. The 17th section of 29 Charles 2. ch. 3, 
in relation to the sale of ~oods, &c., has 
not been adopted in Virginia. 

Chapman v. Campbell, 105 I' 

*2. When there is a contract for an 

Calahan's adm'rs v. J. R. Depriest, 
trustee. 274 847 

RELIGIOUS CONGREGATIONS. 

1. The case of Gallego's ex'ors f{. The 
Attorney General, 3 Leigh 450, approved. 

Brooke & als. v. Shacklett, 301 
Carter &: als. v. Wolfe, 301 

immediate sale, and nothing remains 
to be done by the vendor as between him I 
and the vendee, the vendor immediately 
acquires a property in the price, and the 
vendee a property in the goods; and then I 
all the consequences resulting from the 
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vCOoting of the property follow, one of which 
is that if it be destroyed the loss falls on 
the vendee. Idem, 105 

3. Any words importing a bargain where
by the owner of a chattel signifies his 
willingness and consent to sell. and whereby 
another shall signify his willingness and 
consent to buy it, in presenti, for a speoified 
price, would be a sale an.d transfer of the 
ritrht to the charter: and neither the deliv
eryor tender of the property, nor the pay
!:lent or tender of the purchase money, is 
necessary to constitute a contract. 

Idem, 105 
4. A slave on trial for larceny before a 

County court is sold; and before he is dis
charged he makes his escape and is not 
heard of again. The contract of sale being 
complete, tile purchaser is bound for the 
price, though the slave was not and could 
not be delivered. Idem, 105 

5. An insolvent merchant purchases goods 
not intending to pay for them, and after 
getting possession of them, he conveys 
them and all his other estate, in trust for 
the payment of his debts; the trustee hav
ing no notice of the Iraud. The trustee is 
a purchaser for value without notice, and 
the vendor cannot reclaim the goods. 

Wickham and Goshorn I'. Lewis 
Martin ~ Co., 41:1 

6. Qurere: What fraud in the purchaser 
of goods will authorize the seller to reclaim 
them Whilst in possession of the purchaser. 

Idem, 427 
i. What is a delivery so as to vest title, 

where the subject is not a specific thing, 
bllt salt to be made. Bee Contracts, No.6, 
and 

Lewis v. Arnold, 454 

father's hou;e, under a contract for her 
services made by herself after "he came of 
age, for her own benetit, is seduced, the 
action by the father will not lie either at 
common' law or under the statute. 

Idem, 726 

SETOFF. 

1. A plea of eqltitable setoff under the 
statute, must show that the offset is such 
as may be set up under the statute, and 
must be verified by affidavit. 

Watkins I'. Hopkins' ex'or, 743 
2. In an action on a bond for five hundred 

dollars, given for the last payment of the 
purchase money of a tract of land, a plea 
that the plaintiff was to make defendant a 
good title to the land upon the payment of 
the bond. and that the defendant had offered 
to pay it upon the making of the title, and 
that the plaintiff had failed and refused to 
make the title j by reason whereof the con
sideration had failed to the extent of two 
hundred and fifty dollars; is not a good 
plea in substance. Idem, 743 

3. In such an action, a plea. that the 
plaintiff had failed to give the defendant 
possession of two acres of the land; or a 
plea, that plaintiff had tailed to deliver 
possession of the land for two months after 
the time at which by the contract he was 
to deliver possession; or that he had not 
delivered the tenement in the plight ami 
condition in which it was at the time of 
the sale. and in which he was to deliver it. 
but delivered it in a damaged condition 
from injuries done or permitted ill the mean 
time to the tenement and freehold; is a 
good plea setting out a partial failure of 
the consideration. Idem, 743 

SHERIFFS. 8. As to sales of expectant interests and 
reversions. See Expectant Interests, No. 1. The act of June 7, 1852, Bess. Acts of 

1852. p. 12. authorizing assessments 
495 848 in "certain cases on the office of 

sheriffs and sergeants, is not in vio
lation of the constitution. 

1,2, and 
Cribbins v. Markwood, 

SEDUCTION. 

1. In an action for the seduction of plain
tiff's daughter, to enhance the damalres, he 
may prove that the defendant promised to 
marry her, and by means of said promise 
had sDcceeded in debauching her. 

White v. Campbell, 573 
2. The action by a father for the seduc

tion of his daughter is founded on the rela
tion of master and servant, and not of 
parent and child. 

Lee v. Hodges, 7'}Jj 
3. In such case the declaration must 

allege the relation of master and servant, 
or it will be fatally defective on demurrer. 

Idem, 7'}Jj 
4. The only change made by the act, 

Code, ch. 148, 'I, p. 589, in relation to the 
action of seduction, is to dispense with 
proof of the loss of service: The act does 
not give the action in any case where it 
did not lie at common law. Idem, 7'}Jj 

5. Where a daughter over the age of 
twenty-one years, who liyes away from her 

Gilkeson v. Frederick justices, 577 
2. An assessment of four hundred dollars 

upon the sheriff of Frederick county. laid 
on the 4th of October, and to be paid on 
the 1st of February following. is not in 
violation of the act of 1852. Idem, 577 

3. If the time of payment fixed by the 
court was inconsistent with the act. that 
would not render the assessment void; but 
it would be corrected as to the time of pay
ment. Idem, 577 

SLA VES AND FREE NEGROES. 

1. The gift of the future increase of 
female slaves is a valid gift. 

Taylor ~ also V. Yarbrough & wife, 183 
2. Such gift being to a married woman 

who survives her husband, the increase of 
the slaves born after the death of the hus
band, belong to the wife. Idem, 183 

3. As a general rule a court of equity will 
decree the specific execution of a contract 
for the sale and delivery of slaves, at the 
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suit of the purchaser, without anyallega
tion or proof of peculiar value. 

Summers & al. V. Bean, 404 
4. See Specific Performance, No.2, 3, 4, 

and Idem, 404 
5. See Emancipation, No.1, and 

Hepburn &: also V. Dundas & als., 219 
6. There are three negroes, children of 

the same mother, born slaves, and the 
mother and children are afterwards emanci
pated. One of the three dies, having ac
quired real estate, intestate and witbout 
children; and the mother is dead. The 
other two take the estate as heirs to their 
deceased sister. Idem, 219 

SPECIFIC PERFORMANCE. 
1. As a general rule a court of equity will 

decree specific execution of a contract for 
the sale and delivery of slaves, at the sait 
of the purchaser, without any allegation or 
proof of peculiar value. 

Summers &: al. v. Bean, 404 
2. The purchase of slaves being for tbe 

life or widowhood of the vendor, upon ber 
refusal to execute the contract, the inade
quacy of the parchaser's remedy at law will 
cive equity jurisdiction to relieve him. 

Idem, 404 
3. In a suit in equity by parchaser of 

slaves for the life or widowhood of the 
vendor, there being no controversy as to 
the right of the remainderman in the 
slaves, they are not necessary parties. 

Idem, 404 
4. Testator beqaeaths to his widow land, 

slaves, &:c., for her life or widowbood, for 
the support of herself and her younger 
children. One of these children grows up 
and marries, and the widow contracts with 
her hasband to sell him two of the slaves 
for her life; and these two slaves are not 
more tban will be the share of the wife in 
the slaves. This is no breach of the trust 
of the will, and a court of equity will en
force the sale at the suit of the purchaser, 
with a provision that the slaves be surren
dered fordivision if the widow shall marry. 

4, 122, 24, 25, in relation to taxation and 
finance, construed in Idem, 78 

Gilkeson v. 'Frederick justices, 577 
6. The act, Code, ch. 122, I 11, p. 517, in 

relation to the construction of wills, con
strued in 

Raines v. Barker & als., 128 
Gibson v. Carrell &: als., 136 

7. The act, Code, ch. 151, 18, p. 602, in 
relation to attachment bonds, construed in 

Davis v. Commonwealth for Leon, 139 
8. The act, Code, ch. 177, ,14, p. 673, in 

relation to the allowance of interest by a 
jury, construed in 

Hepburn &: also V. Dundas &: als., 219 
Lewis v. Arnold, 4&4-

9. The act, Code, cb. 168, I 3, p. 640, in 
relation to plaintiffs in actions on official 
bonds, construed in 

Franklin's adm'r v. P. Depriest, 257 
10. The act, Code, ch. 56, I 4, p. 

849 292, !tin relation to the entry on lands 
by rail road companif's, construed in 

Richmond &: York River R. R. Co. 
v. Wicker, 375 

11. The act, Code, ch. 181, I 6, p. 681, in 
relation to amendments of judgments, &c., 
constmed in 

Lewis v. Arnold, 454 
12. The act, Code, ch. 148, 11, p. 589, in 

relation to the action of seduction, con
stmed in 

White v. Campbell, 573 
Lee v. Hodges, 726 

13. The act of January 7, 1852, Sess. Acts 
of ~2, p. 12, in relation to taxing sberiffs. 
construed in 

Gilkeson v. Frederick justices, S77 
14. The act, Code, ch. 116, I 5, p. SOO, in 

relation to the sale of interest in land, con
strued in 

Carrington v. Goddin, 5IrT 
15. The act, Code, ch. 167, 15, p. 640, in 

relation to notices to recover money on 
contracts, construed in 

Hale V. Chamberlain, &:c., 658 
16. The act, Code, ch. 192, 12, }I. 727, in 

relation to burning a dwelling-house, con
stmed in Hooker's Case, 763 

1. The act of congress of August 19, 1841, 17. Tbe act, Code. cb. 131, I 3, p. 545, 
establishing a system of bankruptcy, I 4, declaring real estate not cbarged by the 

Idem, 404 

STATUTES. 

8, construed in will with debts, assets, construed in 
Tichenor v. Allen, 15 McCandlisb V. Keen &: als., 615 

2. The act, Code, ch. 179, I 2, p. 677, in 18. The act, Code, ch. 118, 111, p. 509, 
relation to suits by creditors to set aside in relation to unrecorded deeds, construed 
deeds, construed in Idem, 15 in Idem, 615 

3. The act of March 6, 1847, Sess. Acts 19. The act, Code, ch. 38, 125, p. 210, in 
of 1847, cb. 99, p. 86, in relation to the Bal- relation to taxing agents of foreign insur
timore and Ohio R. R. Company, con- ance companies, construed in 
strued in Slaugbter's Case, 761 

Bait. &: Ohio R. R. Co. V. City of 20. The act, Code. ch. 38, 14, 9. po '1J11, 
Wheeling, 40 208, in relation to ordinaries, constmed in 

4. The act of March 31, 1853, Sess. Acts Burner's Case, 778 
of 1853, in relation to free schools in Ac- 21. The act of March 29, 1837 Sess. Acts 
comack, construed in 1836-7, p. 41, in relation to special partner-

Bull &: also V. Read &: als., 78 ships, construed in 
5. The constitution of Virginia, article McArthur V. Chase &: als., 
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SURlCTIES. 
1. A court of equity has jurisdiction to 

hold a guardian to account, and his sureties 
with him, to the payment of any balance 
found due to the ward; though the guardian 
lives out of the state and has no property 

build the necessary school-houses, and levy 
sufficient taxes to pay for them. 

Idem, 78 

within it. 850 
Pratt v. Wright & als., 175 

3. The act authorizes the commissioners 
to levy a capitation tax upon white male 
inhabitants, and an ad valorem tax 

upon the property of the district, 
·sufficient to raise the amount neees
aary to defray the expense of the 

2. As to guardians' bonds. See Guard-
ians, No. I, 2, 3, 4, 5, and Idem, 175 

3. The surety of an executor having ex
ecuted the bond, is estopped from \,leading 
that it is made payable to a justice who 
was not on the bench at the time. 

Franklin's adm'r v. P. Depriest, 257 
4. By the act, Code, ch. 168, I 3, p. 640, 

suit may be maintained upon such bond, 
though it is made payable to a justice who 
was not sitting in the court at the time of 
ita execution. Idem, 257 

S. The statute of limitations in favor of 
sureties of fiduciaries, Code, ch. 149, I 5, 6, 
p. 591, does not begin to run until there is 
a decree or judgment against the executor, 
fixing his liability. Idem, 257 

6. That the decree apinst the executor 
was de honis testatoriS, when it should 
have been de bonis propriis, is an error of 
which the plaintiff might complain, but it 
is not an error which can avail the surety. 

. Idem, 257 
7. If such a decree was erroneous as to 

the surety, this would not render it a nullity. 
So long as it remains unreversed, full force 
aud effect must be given to it as well 
against the surety as the executor; and it 
cannot be questioned in an action upon the 
official bond of the executor. 

Idem, 257 
8. In an action on the official bond of an 

executor against one of his sureties, to re
cover the amount of a decree against the 
executor rendered in favor of the trustee of 
a woman, the trustee is the proper relator 
in the action. 

Calahan's adm'rs v. J. R. Depriest, 
trustee, Zl4 

9. See Equitable Jurisdiction and Relief, 
No. 18, 19, 20, 21, and 

Hamsbarger's adm'r v. Kinney, 511 

SURVEYS. 
1. When surveys are or are not evidence. 

See Evidence, No.2, 3, and 
Clements v. Kyles, 468 

2. See Boundaries. No. I, and 
Idem, 

TAXATION BY COUNTIES, &c. 

468 

1. An act for the establishment of free 
schools, provides for the election of certain 
commissioners who are authorized to estab
lish schools in the district and to levy taxes 
for their support. This is constitutional. 

Bull Ii also v. Read & als., 78 
2. The commissioners being authorized 

to establish schools and levy taxes sufficient 
to defray the expenses thereof, they may 

schools. The capitation tax may be levied 
upon the white male inhabitants above 
twenty-one years of age, only; and the ad 
valorem tax upon slaves may be upon slaves 
over twelve years of age, and valued each 
at three hundred dollars. And the ratio of 
the capitation to the ad valorem tax may 
be greater than that prescribed in the con
stitution, article 4, I 25. Idem, 78 

4. The constitution of Virginia, article 
4, t 22, 23. 25, in relation to taxation and 
finance, relates to taxation by the general 
assembly for purposes of state revenue, and 
do not apply to taxes, levies, &c., by coun
ties, corporations, &c., for the local pur
poses of such bodies. 

Gilkeson v. Frederick· justices, 577 
5. The general assembly has full power 

to authorize counties, municipal c~ra
tions and the like, to levy taxes wlthin 
their bounds for their peculiar purposes. 
And the mode, subjects and extent of such 
taxation is not limited or regulated by the 
provisions of the constitution in relation to 
taxation and finance. Idem, 577 

6. The act of June 7, 1852, Sess. Acts of 
1852, p. 12, authorizing aBSe88ments in cer
tain cases on the office of sheriffs and 
sergeants, is not in violation of the consti
tution. Idem, 577 

7. An assessment of four hundred dollars 
upon the sheriff of Frederick county, laid 
on the 4th of October and to be paid on the 
1st of February following, is not a violation 
of the act of 1852. Idem, 577 

8. If the time of payment fixed by the 
court was inconsistent with the act, that 
would not render the assessment void; but 
it would be corrected as to the time of pay
ment. Idem, 5.,., 

TAXATION AND FINANCE. 
1. See Taxation by Counties, &c. 
2. See Licenses. No. I, and 

Slaughter's Case. 
TAX SALES. 

767 

1. It is the duty of a County court, acting 
under the Code, ch. 37, lIS, p. 203. in rela
tion to lane.' sold for taxes, to admit the 
report of the surveyor to record, if it con
forms to the act. And the court has no 
authority to enquire into the regularity or 
validity of the sale made by the sheriff. 

Randolph justices v. Stalnaker, 523 
2. The Circuit court may proceed by man

damus to compel the County court to admit 
the report of the surveyor to record. 

523 Idem, 
TRUSTS AND TRUSTEES. 

1. See Equitable Jurisdiction and Relief, 
No. 11. and . 

McDani~1 'II. Baskervill, 228 
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2. On a bill, filed by claimant . of trust 
property sold, to recover it, the trustee is a 
necessary party. Idem, 228 

3. Testator devises land and negroes to 
trustees for the use and benefit of his son 
A during his life, with the privilege that 
he may reside on said farnl and have the 
use of said negroes, so far as may be neces
sary for his support and maintenance. and 
for the support and maintenance of his 
family; and at his death the property to 
be equally divided among his children. 
And he directs that the property shall not 
be liable for any debt which his son A 
might then or thereafter owe. Creditors 
of A not having recovered a judgment 
against him, cannot come into equity to 
subject the trust property, though the debts 
were contracted for necessaries for the sup
port of the family. 

Armstrong's adm'r &: also v. Pitts 
&: als., 235 

4. What sale of trust property is no breach 
of the trust. See Specific Performance, 
No.4, and 

Summers &: a1. v. Bean, 404 
5. See Religious Congregations, passim, 

and 
Brooke &: a1s. v. Shacklett, 301 
Carter &: also v. Wolfe, 301 

6. The trustee in a deed of trust to secure 
creditors without notice of a fraud, is a 
purchaser for value without notice. 

Wickham and Goshorn v. Lewis 
Martin &: Co., 427 

7. A trustee in whose favor a decree 
against an executor has been rendered, is 
the proper relator in an action on the offi
cial bond of the executor, to recover the 
money. 

Calahan's adm'rs v. J. R. Depriest, 274 
8. A deed of trust to secure a debt is 

valid against the general creditors of the 
grantor after his death, though not re
corded. 

McCandlish v. Keen &: als., 615 
Same v. Coke's ex'or &: als., 615 

9. Though the recording the deed after 
the death of the grantor is not necessary to 
give it validity, yet it seems, if recording 
were necessary to give it validity, the re
cording after the death of the grantor ,,,ould 
be sufficient. Idem, 615 

10. The act, Code, ch. 131, • 3, p. 545, 
which declares that all the real estate of a 

party dying, which he has not sub-
851 Jected *by his will to the payment of 

his debts, shall be assets for the pay
ment of debts in the order in which per
sonal estate is to be applied, does not 
apply, except subject to the charge, to the 
real estate on 'which the debtor has created 
a bona fide lien which is good against him
self. Idem, 615 

11. See Assets,. No.6, and 
Idem, 615 

12. The act, Code. ch. 118, • 11, p. 509, 
in relation to the creditors and purchasers 
who shall be protected against unrecorded 

deeds, does not include creditors claiming 
under a devise for the payment of debts, or 
under the statute subjecting real estate to 
their payment. But the creditor who may 
avoid such a deed must have some lien by 
judgment or otherwise, which entitles him 
to charge the subject conveyed specifically. 

Idem, 615 
USURY. 

A principal obligor in a bond having been 
remiss in paying the interest upon it 
promptly. as he was required to do, on two 
occasions when he sent an agent to pay the 
interest due, directed him to pay the inter
est up to the period when the interest would 
next become due. This however was "01-
untary on his part, and not required by 
the obligee; but endorsements of the pay
ments were made upon the bond. This is 
not usury; and is no ground of relief to 
the surety. 

Harnsbarger's adm'r v. Kinney, 511 

VENDOR AND PURCHASER. 

1. The trustee in a deed of trust to secure 
debts, is a purchaser for value. 

Wickham &: Goshorn v. Lewis Mar-
tin & Co., 427 

2. A sale of a reversion in real estate by 
a young man who had just arrived at the 
age of twenty-one years, there being no 
fraud or imposition on the part of the pur
chaser, and no confidential relations be
tween the parties, will not be set aside for 
mere inadequacy of price. 

Cribbins v. Markwood, 495 
3. The English doctrine in relation to 

the sale of expectant interests, so far as it 
relates to vested interests, held not to be 
law in this state. Idem, 495 

4. See Powers, and 
Carrington v. Goddin, 5ifi 

5. A conveys real and personal property 
on a consideration of a sum of money and 
of an annuity for the life of the grantor, if 
she survives the grantee, from the death of 
the grantee; and in the deed the grantee 
covenants that his estate shall pay to the 
grantor if she survives him, the annuity. 

1st. This does not create a charge upon 
the :property conveyed, so as to entitle 
the grantor to subject the same to the 
payment of the annuity after the death 
of the grantee, in preference to other 
creditors of the grantee. 

211. The conveyance is in consideration 
of the covenant of the grantee that his 
estate shall pay the annuity; and the 
vendor's lien does not attach upon the 
property. 

McCandlish v. Keen &: als., 615 
Same v. Coke's ex'or &: als., 615 

6. A case in which it was held from the 
nature of the property conveyed and of the 
consideration for it, a part of which was 
an annuity to be paid if the grantor sur
vived the grantee, that the gr,antor did not 
retain a lien upon the property conveyed. 
for the payment of the annuity. 

Idem, 615 
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VENIRE DE NOVO. 8. See Estates, No.2, 3, and 
See Criminal .Jurisdiction and Proceed- Hooe & also v. Hooe, 245 

ings, No.2, and Cocke's Case, 750 Tinsley V • .Jones & als., 289 

WATER COURSES. 

City authorities change the channel of a 
drain so as to throw the water flowing 
along it upon the lot of T lying below. He 
cannot obstruct the channel so as to cause 
the water to flow back upon and injure the 
lot of A lying above. 

Amick V. Tharp, S64 

WILLS. 
1. Testator made his will in 1842, pur

chased a tract of land in 1849, and died in 
1852. His will in respect to this land, is to 
be construed as the law was prior to the 
Code of 1849. 

Raines v. Barker & als., 128 
2. The construction given to the act of 

1785, authorizing the devise of after ac
quired lands, in the case of Allen V. Har
rison, 3 Call 289, adhered to. 

Idem, 128 
3. A case in which it was held that a 

tract of land purchased after making the 
will, did not pass by it, although testator 
disposes of "the balance of his estate." 

lc1em, 128 
4. Testatrix by her will, made when she 

possessed no real estate, gave two slaves 
to her daughter M, and six to her 

852 *son S, and then says, "All the bal-
ance of my property of every descri p

tion, real or personal, I give and bequeath 
to my son S;" but if her daughter had a 
child or children, three of the slaves given 
to S should go to them. Land afterwards 
acquired by the testatrix does not pass by 
the devise to S. 

Gibson v. Carrell & ala., 136 
5. Testator devises lands, and charges 

that the devisee shall pay one-fourth of bis 
debts. The charge prevents the running 
of the statute of limitations against a debt 
not barred at the death of the testator. 

Baylor's lessee v. Dejarnette, 152 
6. But the charge in the will does not 

revive a debt barred by the statute. 
Tazewell's ex'or v. Whittle's adm'r, 329 

7. Tbe will of W having been made in 
1746, before a surveyor patent to him, the 
land embraced in said patent did not pass 
by his will, but descended to his heir at 
law. 

Clements v. Kyles, 468 

9. The name of a testator at the com
mencement of an olograph will is an equiv
ocal act, and unless it appears affirmatively 
from something on the face of the paper, 
that it was intended as a signature, it is 
not a sufficient signing under the statute. 
Code, ch. 122, I 4, p. 516. 

Ramsey & also v. Ramsey's ex'or, 664 
10. A paper is propounded for probat to 

the County court of C, as the will of B, and 
is rejected on the ground that B was in
competent to make a will. Afterwards the 
paper is propounded for probat to the Cir
cuit court of C, and that court. with the 
knowledge that it had been rejected in 
the County court, admits it to probat. The 
s~ntence of the County court is conclusive 
against the will, and the sentence of the 
Circuit court is a nullity. 

Ballow & also v. Hudson & als., 672 
11. See Practice in Chancery, No .. 18, 

and Idem, 672 

WITNESS. 

1. See Evidence, No.5, and 
Clements v. Kyles, 468 

2. In an action on a joint bond against 
the personal representative of a deceased 
obligor, a surviving obligor is an incom
petent witness for the defendant. 

Brown's adm'r V • .Johnson, 644 
Isbell's ex'or v . .Johnson, 644 

3. Where a witness is offered as compe
tent on the ground, that though interested 
in favor of the party offering him, his in
terest is equal or greater the other way, this 
last interest must be as direct and immedi
ate as the former. Idem, 644 

4. In an action against one of two obligors 
in a bond, the interest of the other arising 
from his liability to the defendant for con
tribution, is more direct and immediate than 
his liability as obligor in the bond to the 
obligee; and he is therefore an incompetent 
witness for the defendant. Idem, 644 

5. If the liabiijtyof one obligor in a bond 
is defeated on a ground not personal to 
himself, (as infancy, bankruptcy or death,) 
the liability of all the other obligors is at 
an end; and therefore one obligor is an in
competent witness for his co-obligor in an 
action on the bond. Idem, 644 

365 









REPORTS OF CASES 

DECIDED IN THE 

SUPREME COURT OF APPEALS· 

OF 

VIRGINIA: 

BY PBACHY R. GRATTAN. 

VOLUIIE XIV. 

I'ROM APRIL 1, 1857, TO OCTOBER 1,1858. 

JUDGBS 

OPT" 

SUPREME COURT OF APPEALS 

.JOHN .J. ALLEN, PRESIDENT. 
WILLIAM DANIEL, RICHARD C. L. MONCURE, 
GEORGE H. LEE, GREEN B. SAMUELS.-

Attor.ey Ge"ertJl: .JOHN RANDOLPH TUCKER. 

·"1l4&'e Samuela 41e4 on the 11th 4u of January, 1_ 



Entered according to Act of Congress, in the year one thousand eight hundred 
and fifty-nine, for the 

COMMONWEALTH OF VIRGINIA, 

In the Clerk'. Office of the Eastern District of Virginia. 



TABLE OF CASES REPORTED. 

Andrews v. Avory &: als .....••....•.... 229 
... tkins &: also v. Lewis &: al... . . . . . . •• . • 30 
Avory &: als. and Andrews .........•.•.• 229 
Bailey &: al •• V. Poindexter's ex'or ...•.• 132 
Baltimore &: Ohio R. R. Co. v. Gallahue's 

adm'B ........•..........•....•....••• 563 
Baltimore &: Ohio R. R. Co. V. Lafferty. 478 
Baltimore &: Ohio R. R. Co. V. Polly, 

Wood. &: Co •.................•.••..• 447 
Barksdale &: als. V. Finney &: als.. . . . • •. 338 
Blackstone &: als. a"dReid'sadm'r .••... 363 
Boyle's Case ..........•...........•.... 674 
BuU's Case .............................. 613 
Caldwell's Case .••..•.•.•....•......... 698 
city of Richmond V. Daniel ..•.•.......• 385 
Clarksons V. Doddridge &: als.. .. ... ... 42 
Coalter's ex'ors &: als. and Williamson &: 

als ................................... 394 
Commonwealth and BOTle ..........•.... 674 
Commonwealth and Buil. • . .•. • . .. • . . . . .. 613 
Commonwealth and Caldwell ..•......•. 698 
Commonwealth and Finch. . . ... . . . . . . . .. 643 
Commonwealth and Gedney ............. 318 
Commonwealth and Gibboney. . . . . .•. . .. 582 
Commonwealth and Huff .........•...••• 648 
Commonwealth a"d Livingston........ 592 
Commonwealth and McCann. . . . . . . . . . .. 570 
Commonwealth and Pifer .... · .......... 710 
Commonwealth a"d Purcell ........... 679 
Commonwealth and Scott ......•........ · 687 
Commonwealth and Sherman... . . .• . . .. 677 
Commonwealth and Shimet .......•.••. 652 
Commonwealth and Tanner. . . . . . . . . . • .. 635 
Condon v. South Side R. R. Co .......... 302 
COX V. McMullin. . . . . . . • . . . . . • • . . . • • • .. . 82 
Craig'. heirs V. Walthall & wife ......... 518 
Daniel a"d City of Richmond ......•.•.• 385 
Davis V. Miller. &:c.. . . .. .............. 1 
Dixon V. McCue &: als.. . . . . . . . . . . .. .... 540 
Doddridge & al. and Clarkson.. . . . • • . . . . 42 
Dunlop &: als. V. Harrison's ex' or. &: als. 251 
Duval, adm'r &:c. V. Malone &: a1. . . • . . . . 24 
Erskine's ex'ora V. North &: al... . . ... • .. 60 
Eyre I'. Jacob, sheriff ................... 422 
Finch's Case ...•........•..•........... 643 
FinDey &: al •. and Barksdale &: al.. . . . . .. 338 
Gallahue's adm'rs and Baltimore & Ohio 

R. R. Co ............•..........•...... 563 
GtdDey v. The Commonwealth. . . . . . . . .. 318 
Gibboney's Case ....................... 582 
Goodin V. Mason &: als.... • .......••.... 102 
Goodin V. Vaughn's ex'x &: als .......•. 102 
Grove V. Zumbro .......•..•..•......... 501 

Hale V. Marshall... . . . .. ............... 489 
Harcum'. adm'r &: also V. Hudnall ••.... 369 
Harrison's ex'ors &: als. anti Dunlop &: 

als ..•...........••................... 251 
Helm. &: als. and Live.ay. . . • . . . . . . . . .. 441 
H!cka &: als. and Shearman's adm'r &: al. 96 
Hltchcoll: V. Rawson.................... 526 
Hudnall and Harcum's adm'r &: als ..... 369 
Huff's Case .•.........•................ 648 
Humphreys and Hunter ................. 287 
Hunter V. Humphreys. . . . . . . . . . . . .. . •.. 287 
Jacob, sheriff, and Eyre ................ 422 
Kerr &: als. a"d Quarles &: als........... 48 
LatTerty. and Baltimore &: Ohio R. R. 

Co ..............•....•................ 478 
Lewis &: als. and Atkins &: als... ....•.• 30 
Livesay V. Helms &: als •......•..•..... 441 
Livingston's Case ..................... 592 
Malone &: al. and Duval, adm'r &:c. . • . • • . 24 
Marshall and Hale ...................... 489 
Mason &: als. and Goodin. .. ••......•.. 102 
McCann's Case .......................... 570 
McCue &: als. and Dixon ..... : ......... 540 
McMullin a"d COli: &: als.. . . . . . . . . . . . . .• . 82 
Miller. &:c. and Davis. . . • • .. ............ 1 
Nelson's adm'x and Tyler.&: als .......... 214 
North &: als. and Erskine's ex'ors. . . .• .. 60 
Phaup &: also V. Woodridge &: als .•...... 332 
Pifer's Case.. ... . . .• .... .. ............ 710 
Poindexter's ex'or and Bailey. . . . . . . . . .. 132 
Poll),. Woods &: Co. and Baltimore &: 

Ohio R. R. Co.. . .. . . . . . . . . .. . . . . ... ... 447 
Purcell's Case ....................•...... 679 
Quarles &: als. V. Kerr & als............. 48 
Rawson and Hitchcoll: ................. 526 
Reid's adm'r V. Blackstone &: als ........ 363 
)tichmond City V. Daniel. . . .. . ......... 385 
Scott's Case. . .......................... 687 
Shearman's adm'r &: als. V. Hicks &: a1.. 96 
Sherman's Case •..•.........•.... ~ ..••.. 677 
Shimet's Case .......................... 652 
Southall's adm'r V. Taylor &: als. .... .. 269 
South Side R. R. Co. and Condon. . . . . . .. 302 
Tanner's Case. .. . .....•.....•.......•.. 635 
Taylor &: alII. a"d Southall's adm'r ...... 269 
'I'yler &: als. v. Nelson'sadm'x ......... 214 
Vaughn'. ex'x &: als. andGOOdin ........ 102 
Walthall &: wife and Craig's heirs ....... 518 
Williamson &: als. v. Coalter's ex'ors &: 

als .................................. 394 
Woodridge &: als. a"d Phaup & ala ...... 332 
Zumbro and Grovt! ..................... 501 

369 





TABLE OF CASES CITED. 

Abbott a"d Varnum, 12 Masa. 474....... 90 BacHry a"d Regina, 2 Denn. C. C. 43, 12 
Adair v. State, 1 Blackl. 200 •.••...•• 323, 328 Eng. L. &: E. 590 ......•........•....•. 661 
Adams' adm'r a"d Adams' heirs, 11 B. BaU's Case, 8 Leigh 726 ...•••.......... 609 

Monr. 77............ . ................ 242 Baltimore &: Ohio R. R. Co. a"d Kidwell, 
AdamsoD v. Armitage, 19 Ves. 411 ..•... 267 11 Gratt. 176 •.........•.......•.•.. 303, 469 
Adams &: als. v. Gilliam &: als., 1 Pat. &: Baltimore &: Ohio R. R. Co. v. Mc-

Heath 161 ............................ 178 Cullough &: Co., 12 Gratt. 595 .••• 467, 566 
Adye v. Feuilleteau, 1 Cox 24 .••••...... 277 Baltimore &: Ohio R. R. Co. v. Polly, 
Ailstock's Case, 3 Gratt; 650. .• . •••.•••• 600 Wood~ &: Co., 14 Gratt. 447 ..•. 479, 480, 485 
Alford a"d Knapp, 10 Paige 205 .....•.. 114 Bank of U. States v . .Jackson's adm'x, 
Allen alld Graves, 13 B. Monr. 190 .•• 142,192 9 Leigh 221. ........................ 3,20 
Allen v. Vancleave &: Kelso,15 B. Monr. I Barker v. May, 9 Barn. &: Cress 489 .•.. 254 

236 ................................... 598 Barley a"d Cruse, 3 P. Wms. 22, n. 1. ... 374 
Allison's ex'or v. Wilson's ex'ors, 13 Barley a"d McKee, 11 Gratt. 340........ 90 

Sergo &: Rawle 330 .•••••..•••...•• 376, 382 B.rlow V. Grant, 1 Vern. 255 ...•....•..• 257 
Alton City afld Sawyer, 2 Scamm. 127 .. 435 Barlow V. State,2 Blackf. 114 ........... 620 
Ambler &: wife V. Norton, 4 Hen. &: Bartlett V. King, 12 Xasa. 537 ..•..•...• 257 

Munf. 23........... . ...••...• 550, 553, 558 Bartlett a"d People, 3 Hill N. Y. 570. • • 703 
Amey V. Dunn, 1 Leigb 465 •••••.•••• 98,366 Barton v. Cooke,S Ves. 461. ........... 267 
Amos afJd Standiford, 1 Har. &: .John. 526. 290 Bassett's adm'r v. Cunningham's adm'r, 
Anderson's ex'ors V. Anderson,l1 Leigh 9 Gratt. 684 .••••••••••••••.••••••••.•• 303 

616 ............................ 297,365, 366 Bassett a"d Fisher, 9 Leigh 119 ..... 234, 236 
Anderson afld Boyce, 2 Peters 150 ...••• 148 Basa V. Scott,2 Leigh 356 •.......••.. 253, 28S 
Anderson V. Fox, 2 Hen. &: Munl. 245 ... 619 Batten v. Faulk, 4 .Jones' Law 233 ..•••• 140 
Anglea,&:c., V. Commonwea1th,10 Gratt. Baugh afJd Ward, 4 Vea. 623 ...•..••.•. 182 

696 ••.•••.•.•••••••••••.•••••••••••.•.. 646 Baxter V. Little, 6 Metc. 7 ............... 4, 8 
Annan V. Houck, 4 Gi1l325... •.••.....•.. 4 Baylor a"d Todd,4 Leigh 498 ..••.... 514, 516 
Apthorp and Portland Bank, 12 Mus. Beale's adm'r v. Botetourt .Justices, 10 
252............... ........... . . .435,438 Gratt. 278............... ......•....... 27 

Archer's Case, 10 Gratt. 627 ....•..•...•• 322 Beall v . .Joseph, Harden 51. . .• . ..•.•... 142 
Archer V. Saddler, 2 Hen. &: Muaf. 370 •• 494 Bean V. Summers, 13 Gratt. 412 .....•.. 146 
Armistead, and Brown, 6 Rand. 594 Beckham a"d Williamson. 8 Leigh 20. . .. 99 

................................... 116,123 Beck V. Robley, 1 H. BI. 89............. 5 
Armitage and Adamson, 19 Vest 411 ••••• 267 Belknap's estat~ &: Verm. Cent. R. R. 
Arnold V. Gilbert, 3 SandI. Ch. 531 ..••.• 254 Co. a"d Hernck, 27 Verm. 673 ..•••.•• 462 
Arnold and Lowell, 2 Munf. 167. .... . •.. 538 Bell's Case, 8 Gratt. 600. . •...•.••...... 651 
Arnold v. Millist, Bunb. 51 •..•..•...•.. 627 Bell a"d Shobe, 1 Rand. 39 •.......... 618, ~ 
Ashburner and Fletcher, 1 Bro. C. C. Bennett's Case, 2 Va. Cas. 234 .•••....••• 60.:' 

4fY/ ................................ 374,396
1 

Berkeley a"d Gomez Serra, 1 WUs. 46... 5 
Ashby v. Palmer, 1 Meriv. 296 ••••••••• 374 Best!and a"d Blount,S Ves. 515 ...•..•.• 381 
Aspclen v N' on 4 H w U S 467 234 Betbe a"d Hall, 4 Mann. &: Grang. 410 .. 114 
Atherton ·afldl[Fe:.rte, ~ Eng. L. &:'i:i: 3771 Bettie a"d Smith, 11 Grat.!. 752 ....... . 
Attorney v Corporation of Le'cester 7 ...................... 1/8,193,254,259,397 

Be 176' I, 349' Beverley v. Fogg, 1 Call 484 ............. 538 
avo .•...••..•• :............... Beverley v Lawson's heirs 3 Munf. 317 

Attorney General V. Dimond, 1 Cromp. . , 5 
& Jer. 356, 370, note, p. 372. . • • . .. .... 234 : •••.••...........••.•.•.•..••.. : .. 11 ,128 

Attorney General V. Hooker, 2 P. Wms. Bias V. Floyd, Governor, 7 Leigh 640 
338 223 • • • • • • . . . • • . • • • • • . •. . • • • . • . • • • . • . .. 321, 325 

................................... Bickley and Brodie, 2 Rawle 436 ......... 234 
Attorney General V. Hope, 1 Cromp. Biggert and Dinsmore, 9 Barr Pa. 133 .... 254 
M~. &: Ros. 530 ..................... 2l! Biles V. Holmes, 1 Ired. 16 ............... 598 

Aulanler V. The ~ove~nor, 1 Texas 653. 43S Billings and Providence, 4 Peters 574 .... 427 
Aveson V. Lord Kinnaird, 6 East 188 .... 598 Binford's adm'r V. Robin, 1 Gratt. 327 •• 298 
Avery a"d Scott, 20 Eng. L. &:. E. 327 Binks V. Lord Rokeby, 2 Swanst. 222 ... 125 
.................................... 303, 460 Birch and Hindle, 4 Eng. C. L. 6 ....... 619 

Ayer and State, 3 Foster 301. . • • . . . .. .. 619 Bird and Regina, 9 Car. & Payne 44, 38 
Aylet~ v. Jewel, 2 Wm. nt. 1299 •..... 619, 627 Eng. C. L. 29.. ......•.... ...... ., 646 
Aylett ZI. Roane, 1 Gratt. 282. . . . . . . . . . . . 28 Birmingham V. Kirwan, 2 Sch. &: Lef. 
Ayling v. Whichner, 6 Adol. &: EI. 264 .. 381 444.. .. .. ... .. ........................ 558 
Badham V. Harrington, 11 Price 383 .•.• 619 Birnie and Morman, 23 Eng. C. L.414 
Bailey a"d Boyce, 4 Strobh. Equ. 84 .... 551 .................................. 303,461 
Bailey fl. Poindexter, 14 Gratt. 132.. . . . . Bishop's Case, 13 Gratt. 785 ............. 651 

........ 396,398,405,407, 408,415,416,420 Blacker V. Trotter, 6 Port. 269 ....... 253,258 

V R, 14 Gratt-24 371 



14 GRATT. CASas CttBD. 

Blackley v. Sheldon. 7 John. 32 .•....... 474 
Blake v. Sewall. 3 Maaa. 556............. 5 
Bland, &c •• v. Dowling. 9 Gill & John. 500 142 
Blight and Manuf. & Mech. Bank, 10 

Barr Pa. 131.. .....•.......•......... 254 
Bloodgood and Johnson, 1 John. Cas. 51. 4 
Blount v. BeaUand, 5 Vest 515 ........... 381 
Blount and Foone, 2 Cowp. 464 ....... 255,265 
Board and Staats, 10 Gratt. 400. . . .. • .• . . 35 
Boggess and Phalbe, 1 Gratt. 129 .•.. 98,366 
Bohn V. Headley. 7 Har. & John. 257 .... 290 
Bolling V. Mayor of Petersburg, 3 Rand. 

563... • .....•.....•..•.••..•...•••. 291, 538 
Boom and State, Taylor 105 ..••....••• " 142 
Bowden and Harvey & wife, 2 Wash. 

156 .................................... 512 
Bostick and Bynum. 4 De ... 266 .... 142, 192 
Boston Water Power Co. V. Gray, 6 Mete. 

131 .......•......•.......•....••...••. 303 
Botetourt Justices and Beale'. adm'r, 10 

Gratt. 278. • . . . . • . . . . . . . • • . • • • . .. .•.•• 27 
Bowman and Moffatt, 6 Gratt. 219. . • . . • • 63 
Bowman and Scarborough, 4 Mylne &: 

Craig. 389. . . .. .. . .................... 384 
Boyce v. Anderson. 2 Peters 150 ......•.• 148 
Boyce and Bailey, 4 Strob. Eq. 84 ........ 551 
Boyce's ex' ora v. Grundy. 9 Peters 'J:i5 •• 235 
Boyd's ex'ors V. Boyd's heirs. 3 Gratt. 

113 .................................... 285 
Boyle's adm'r v. Over1:iy, 11 Gratt. 202... 27 
Boylston, ex parte, 2 Strobh. 43 ......... 142 
Boylston v. Green, 8 Ma ... 465.......... 5 
Bradley v. Holdsworth, 3 Mees. &: Welsb. 

422 .............................•..... 357 
Bradley v. Welch. 1 Munf. 284 ........... 231 
Brain and Mial, 4 Madd. 68. . . . . • .. . .... 557 
Braker v. Deveraux,8 Paige 513........ 115 
Brandon v. Planters & Merch. Bank of 

Huntsville. 1 Stew. 320 ......•.......•. 142 
Brenizer and Morrow, 2 Rawle 185 ...... 382 
Brennan v. People. 15 Ill. 572........ . .. 607 
Bridge v. Eggleston. 14 Mass. 245 .... 619, 630 
Brittain V. Kinnaird. 5 Eng. C. L.137 ..• 234 
Brodie v. Bickley, 2 Rawle436 .......... 234 
Bronaugh v. Mou. 21 Eng. C. L. 128 .... 4.6 
Brook V. Hertford. 2 P. Wms. 518 .... 116, 123 
Brown's Case, 2 Leigh 769 ............... 618 
Brown v. Armstead, 6 Rand. 594 •••.. 116, 123 
Brown and Chapman, 3 Burr. 1626 ..•... 257 
Browne and Taylor. 2 Leigh 419. . ... . .. 562 
Browu and Randolph. 2 Va. Caa. 351 •... 330 
Brown and State of Maryland, 2 Wheat. 

419 ................................... 429 
Brown's ex'or and Tabb. 2 Hill 378 ...... 142 
Buchanan's ex'ors and Doswell, 3 Leigh 

365.................................... 90 
Bull and Doughty, 2 P. Wms. 320 ..•.•.. 381 
Bull v. Read, 13 Gratt. 78 .•..•.......... 424 
Bunn v. Hoyt. 3 John. 2S5 ............... 473 
Burgess v. Langley, 44 Eng. C. L. 377 .. 619 
Burnell v. State, 3 Ind. 167 ........•.•..• 620 
Burnham v. Wood, 8 N. Hamp. 334...... 4 
Burnley v. Duke. 2 Rob. 102. 234, 235, 236, 244 
Burns v. Payne. 8 Texas 159 •.......•..•• 619 
Burroughs v. Oakley. 3 Swanst. 159 ..•.. 125 
Burrus and Nicholas, 4 Leigh 289 ....... . 

. .. ........... ............... . 291. 365,367 
Burton and Young. 1 McMul. Equ. 255 .• 417 
Butcher & wife v. Kemp. 5 Madd. 61.. . .. 359 
Butler v. Mayor, &c., of New York,l Hill 

N. Y. 489 ............................. 303 
Bynum v. Bostick, 4 Dess. 266 ........ 142,192 

Cain v. Spaun, 1 McMul. 258............ 4 
Calland and Rose,S Ves. 186 ......... 114, 128 
Callow v. Lawrence, 3 Maule &: Sel. 95.. 5 
Campbell v. Fleming, 28 Eng. C. L. 29 •. 124 
Cantril and Huston's adm'r, 11 Leigh 

136 .................................... 114 
Carey and Ware, 2 Call 263 ...•......•.. 512 
Carlisle and Lockridge, 2 Leigh 186 ..... 511 
Carper V. McDowell. 5 Gratt. 212... . .. 515 
Carr v. Hinchcliff, 10 Eng. C. L. 408 .... 453 
Carrell v. Wynn, 2 Gratt. 227 •....•....•. 

.. ..................... 156,178,193.397.402 
Carrington V. Didier, 8 Gratt. 260 ........ 285 
Carroll v. State, 23 Alab. 28. . . . . . . . • . . •. 618 
Carruthers v. West. 63 Eng. C. L. 143 .•.• 4.6 
Carter and Clark, 12 Georgia SOO. . . • • . .. 619 
Carter v. Cutting, 8 Cranch 251. . . . .. .• 234 
Carteret v. Pascal. 1 P. Wms. 197..... . 384 
Carter and Sa wne,.. 6 Rand. 173 ..••••... 

... .. .... .. .... ... .. ...... 140. 176, 193, 397 
Catara and Kleine. 2 Galli. 61. • . .. . . . . ... 303 
Catherwood V. Chabaud, 8 Eng. C. L. 45. 224 
Catlett and Dabney, 12 Leigh 383,634.... 1:1 
Cawood's Case, 2 Va. Cas. 527 ............ 667 
Caxton and Smith, 4 Madd. 484. . . • • . . . .. 254 
Chabaud and Catherwood, 8 Eng. C. L. 

45 ................................... 224 
Chamberlain and Philips, 4 VeSt 51 ...... 266 
Chapman V. Brown, 3 Burr. 1626... . .. •. 257 
Chapman and Smith, 10 Gratt. 445. . • • . .. 53-' 
Charnock and Thompson, 8 T. R. 139 ..... 

.................................... 313.460 
Cheatham v. Friend. 9 Leigh 580 .....•.• 217 
Cheatham and Smith, 3 Caines 57. . . . . .. 619 
Cheminant's adm'r and Lucy. 2 Gratt. 30 

.................................... 291, 298 
Chesterfield fl. Janssen, 2 Ves. 125 ....... 124 
Chew V. Gary, 6 Har. &: John. 526 ....... 290 
Child and Sumner, 2 Conn. 607.. ... • .. 494 
Choate and McBride, 2 Ired. 610. • . . . . . .• 234 
Christopher v. Chriatopher, Dickens 445. 33 ... 
City Counsel of Charleston and Weston, 

2 Peters 449 .......•...•......••...... 427 
Clancy v. Overman, 1 Dev. &: Bat. 402. .. 598 
Clark v. Carter, 12 Georgia 500 .......... 619 
Clarke v. Tinsley's adm'r. 4 Rand. 250 ... 115 
Clarke v. Wells' adm'r. 6 Gratt. 475 ... '. 224 
Clark v. Stevenson, 2 Wm. Bl. 803 •.•.... 619 
Clay. &:c •• v. Hart, 7 Dana 1 ............. 254 
Clements and Ray, 6 Leigh 600 •..•...••• 218 
Clere's Case. 6 Coke 17 b, note b ....•...• 100 
Clere's Case, 3 Gratt. 615 .........••..... 672 
Cluggalte v. Swan, 4 Binn. 150 ..•.•...•. 619 
Cobbs and Tapscott, 11 Gratt. 172... . . .. • 40 
Cochran and Paris. 11 Gratt. 348........ 55 
Cochran v. State. 7 Humph. 544 ...... 618, 628 
Cochran v. Street, 1 Wash. 79 .... 618, 619, 633 
Cocker and Fludyer, 12 Ves. 25 ...•.•••. 125 
Coe's Case. 9 Leigh 620.. . . . . . . . . .. ..... S87 
Cohen's Case, 2 Dana 135 .............. 322 
Cole v. Gibbons. 3 P. Wms. 299. .... . . ... 124 
Collard V. Sampson. 21 Eng. L. & E. 352. 114 
Collin and Patty, 1 Hen. & Munf. 519 .. , 366 
Columbia Common Pleas and People ex 

reI. Hormer, 1 Wend. 150 .............. 619 
Coltman and Davenport, 35 Eng. Ch • 

516 .................................... 254 
Commonwealth v. Ailstock, 3 Gratt. 650. 600 
Commonwealth and Anglea, 10 Gratt. 

696 ........•... '" •........•....••..• 646 
Commonwealth and Ball, 1 Leigh 726 ..•. 609 

372 



CASES CITBD. 14GRATT. 

Commonwealth a"d Bennett, 2 Va. Cas. 
234 •••••••••••••••••.•••••••••••••••••• 605 

Commonwealth v. Craig, 6 Dana 731 •..•. 706 
Commonwealth v. Fairfax, 4 Hen. & 

Munf. 208 .......................... 217, 222 
Commonwealth a"d Gedney, 14 Gratt. 

318 .••.•••••...••••••••..••••.••••.•• 701 
Commonwealth and Kirk, 9 Leigh 627 ••• 606 
Commonwealth and Lindsay, 2 Va. Cas. 

345 ............................... 581 
Commonwealth and Lithgow, 2 Va. Cas. 

'Sl ... ............................... 605 
Commonwealth a"d Madison, 2 A. K. 

Marah. 136. 565 .....••..•.....•• , ..•.•• 329 
Commonwealth v. Martin's ex'ora. 5 

Munf. 117 ...............•.... 253.258,265 
Commonwealth and Miller, 1 Va. Cas. 

310 .....•.•........................•••. 590 
Commonwealth and Page, 9 Leigh 683 ... 

............................. ...•. . 606, fj8q 
Commonwealth v. Peas, 4 Leigh 692. . • .. 675 
Commonwealth v. Rogera. 7 Metc. 500 .•• 603 
Commonwealth v. Selden. 5 Munf. 160 ... 255 
Commonwealth and Smith. 10 Gratt. 734. 650 
Commonwealth and Starr, 7 Dana 243 .•. 225 
Commonwealth and Thruston, 3 Dana 

224 .................................... 322 
Commonwealth v. Turner,S Rand. 678 .• 

...................... : ............ 135.136 
Commonwealth and Vance. 2 Va. Cas. 

3t¥l. • • • • • • • • . • • • • • . • . .. . •....•..••. 162, 536 
Commonwealth and White. 6 Binn. 179 .. 597 
Commonwealth and Wicks, 2 Va. Cas. 

3t¥l •• ••.•••••..••••.•.••••••••••.••• 596, 618 
Commonwealth and Wood. 4 Rand. 329 

. . . • . • . •. . . . . . . . . . . . . . . . .. 321, 322. 324. 330 
Commonwealth and Wortham. 5 Rand. 

669........ ............ . ............ 581 
Compton and Yates. 2 P. Wmll. 308...... 38 
Condon v. South Side R. R. Co .• 14 Gratt. 

302 ..•.....••...•....••.••..• : .....••• 460 
Cooke and Barton. 5 Ves. 461 •........... 267 
Cook and Foster. 3 Bro. C. C. 347........ 554 
Cooke v. Green. 11 Price 736 ..•......... 619 
Corie and Howman. 2 Vem.19O ......•.•. 382 
Cornell and Higginbotham, 8 Gratt. 83 .. SSl 
Corporation of Leicester and Attorney 

General. 7 Beav. 176 .................. 349 
Countess of Warwick and Edwards & ux., 

3P. Wms.171 ...................... 175.374 
Cousins and Padden, 2 Cromp. Mees. & 

Ros. 547. . . • . • . • . . • . • . . . . . . . • .. ...••.. 454 
Cowperthwaite v. Jones. 2 Dall. 55 ...... 619 
Cox v. Thomas' adm·r. 9 Gratt. 323 .. 218.236 
Cragg and Hamilton, 6 Har. & John. 16 

........................... 290.291.298,299 
Craig's Case. 6 Rand. 731. . . . . . . . . . • . .. .• 706 
Craig v. Leslie. 3 Wheat. 563 ............ . 

......•................•.. 253.255. 265, 374 
Crain and Shelton,10 Gill & John. 458 ... 

.................................... 291, 298 
Crawford v. Moses, 10 Leigh 227 ........ 398 
Crawford v. State, 2 Yerg. 60 ........ 618. 628 
Crispe and Lloyd, 1 Eng. C. L. 95. . . . . .. 114 
Crump and Goodin. 8'Leigh 120 ........• 424 
Cruse v. Barley, 2 P. Wms. 22. note 1. ... 374 
CulleDS and Taylor. 12 Gratt. 3~ ..... 145,185 
CUllningham's adm'r v. Bassett's adm'r, 

9 Gratt. 684 .•••.....•.......•.......... 303 
Cunningham v. Cunningham, Cam. & 

Nor. 353 .•.•• " . . . • . . . . • . . • . • • • • • . . . . .. 142 

Cunningham and Skipwith's ex'or, 8 
Leigh 271. . . • . • . . . . . . . . • . . . . . . ... . . . . • . 55 

Curteis v. Pincke, 4 Bro. C. C. 329 ....... 125 
Curtis v. Hutton, 14 Ves. 537. . . . . .. . ... 254 
Custis v. Snead, 12 Gratt. 260 ............ 114 
Cutting and Carter. 8 Cranch 251 •...•.. '. 234 
Dabney v. Catlett. 12 Leigh 583, 634. . . .• 27 
Dabney·sadm'rv. Smith,S Leigh 13 .. 218.221 
Daggett 'v. Tallman, 8 Conn. 168........ 71 
Dana v. Tucker. 4 John. 487. . . ... .. .... 619 
Dance v. Seaman. 11 Gratt. 778 •....... " 55 
Dangerfield and Eacheator, 8 Rich. Equ. 

S. C. 96 .............................. 178 
Daniel and City of Richmond, 14 Gratt. 

385 ........ .....••....•.. . ........ 426 
Daniel v. Leitch. 13 Gratt. 195. ......... 115 
Darlington, Earl of, v. Pulling. 1 Cowp. 

260 .....••••.•.....•.....•....... 98,101 
Davenport v. Coltman, 35 Eng. Ch. 516 •• 254 
Davenport and Johnson, 8 J. J. Marsh • 

390... . ............................ 628, 633 
Davies and French, 2 Vee. Jr. 572 .•••...• 550 
Davies and Reynolds. 1 Bos. & Pul. 623 .. 121 
Davoue v. Fanning. 2 John. Ch. 268. '.' .. 115 
Dawson v. Dawson's ex'or, 10 Leigh 602 

............................... 204,210.404 
Dawson and Literary Fund, 10 Leigh 147 

. .•........................... 255,257,259 
Dawson and Milnes, 5 Welsb. Hurl. & 

Gord. 948 ... , .....••.•.........••..... 16 
Day & wife and Stinson's ex'or, 1 Rob. 

485 .•.•••.•••..•••.•••.•.•••••••••.• 522 
Dean v. State,2 Smeedes & Marsh. 200 •. 329 
Deen and Wood. 1 Ired. 230.............. 71 
Delaval and Vaise. 1 T. R. 619 ..•.••. 627,629 
Delaware & Hudson Canal Co. v. Dubois, 

15 Wend. 87 .......................•.... 303 
Dempsey v. Lawrence. GUm. 333 .. , .... 366 
Denegree and Moses. 6 Rand. 561 .... 170, 185 
Denne and Walker. 2 Ves. Jr. 170 ....•.•. 265 
DevercLux and Braker. 8 Paige 513 ...... 115 
Dickinson v. Hoomes' adm'r. 8 Gratt. 

353 ................................... 114 
Dickinson and Jackson. 15 John. 309 ..... 619 
Didier and Carrington, 8 Gratt. 260 .....• 235 
Dillingham v. United States. 2 Wash. C. 

C. 422 ................................. 321 
Dimes v. Grand Junction Canal Co .• 16 

Eng. L. & E. 63 ...................... 464 
Dimond and Attorney General,'l Cromp. 

& Jar. 356, 370. note; p. 372 ........•.. 234 
Dinsmore v. Biggert. 9 Barr Pa. 133 •..• 254 
Dixon and Queen. 7 Crown C. C. 35 .... 638 
Dixon and Hoadley. 3 Condo Eng. Ch. 

356 •••••••••••••••••••••••••.•..••••••• 558 
DobsonandScott,l Har. & McH. 160 .. 290. 296 
Doe and Lancashire. 2 T. R. 49 ......... 334 
Doe V. Morgan, 7 T. R. 103 ........... 98, 101 
Doe V. Thorley, 10 Eaat 442 ...•........ 99 
Dold and Wallace & wife. 3 Leigh 25S ..• 522 
Doolittle v. Lewis. 7 John. Ch. 45 ..... '" 233 
Donner v. Thurland. 2 P. Wms. 506 .. 98. 101 
Dorr and People, Sedg. Stat. & Const. 

Law 5.."8 ............................... 435 
Doraley V. Wood, 6 T. ~. 710 ............ 460 
Doswell v. Buchanan's ex' ora, 3 Leigh 

365 .................................... 90 
Doughty v. Bull. 2 P. Wms. 320 ........ 381 
Douglass V. Tousey, 2 Wend. 352 ........ 474 
Douglas' ex'or V • . Stump. 5 Leigh 392 •• 218. 221 
Dowling and Bland. 9 Gill & John. 500 .. 142 

373 



14QAATT. CAsas CITaD. 

Dred Scott v. Sanford, 19 How. U. S. 414 
......................... 138, 142, 143, 193 

Dring and Holmes, 2 Cox 1. . • . . • • . . . • . •• 277 
Dubois and Delaware &: Hudson Canal 

Co., 15 Wend. 87 .................... 303 
Dubois and Leggett,S Paige 114 ....•... 254 
Duke'. Case. 1 Salk. 400 ................ 713 
Duke ,,"d Burnley, 2 Rob. 102 ...•.•.•• 

......................... 232, 235, '236,244 
Dundas and Hepburn, 13 Gratt. 219 ...... 204 
Dunkin "nd Losee, 7 John. 70. • . •••. . • • . 4 
Dunn v. Amey, 1 Leigh 465 ........... 98, 366 
Dunn and Howle's adm'r, 1 Leigh 455 ••• 618 
Durham _d Phippen, 8 Gratt. 457...... 55 
Dykes &: Co. v. Woodhouse's adm'r, 3 

Rand. 287... ......................... 224 
Eager v. Guild, 17 Maaa. 615............ 5 
Eastern Countiea R. Co. and Grafton, 22 

Eng. L. &: E. 557 ................. 303,461 
Eddey ""d Gould, 1 Mass. 1............. 4 
Edwards et ux. v. Counteaa of Warwick, 

2 P. Wms. 171. ........................ 374 
Eggleston ,,"d Bridge, 14 Mass. 245,619. 630 
Elder v. Elder's ex'or, 4 Leigh 252 ...••• 

•........ 135,152,165,179,193,204, 291, 404 
Eldridge v. Knott, Cowp. 214... . . .• . •.. 494 
Elliot v. Lyell, 3 Call 234. •• ............ 29 
Ellis ,,"d Garland, 2 Leigh 55,'\ •••••••••• 322 
Ellis v. Jenny, 2 Rob. 597 ............... 366 
Elton v. Sheppard, 1 Bro. C. C. 532.. . . .. 267 
Emerson v. Howland, 1 Mason 45 .... 142, 191 
Emmett v. Tottenham, 20 Eng. L. &: E. 

348. •........ .........•..•••....•..•• 12 
Erskine v. Henry, 9 Leigb 188 •..•...•... 291 
Eaeheator v. Dangerfield, 8 Rich. S. C. 

Equ. 96 .....•..............•••.••••.•. 178 
Etna Ins. Co. ,,"d Leadbetter, 13 Maine 

26S ................................... 303 
Evans v. Kingsberry., 2 Rand. 120 .•• " .. 254 
EV4ns ,,"d Powell, 5 Ves. 839 ........... 277 
Ewer "nd Ross, 3 Atk. 156..... ......... 98 
Fable v. Brown's ex' or, 2 Hill 378 ....... 142 
Fairfax and Commonwealth, 4 Hen. &: 

Munf. 208 ....•..•••....•..•...•••..••. 217 
Fannirag ,,"d Devone, 2 John. Ch. 268 .... 115 
J<'ariell v. Railway Co., 2 Welsb. Hurl. &: 

Gord. 346 ...........••.........•.•...• 313 
Farrar ,,"d Neal, 9 Georgia 579 .. 135, 142, 193 
Faulk "nd Batten, 4 Jones' Law 233 •.••. 140 
Fay fl. Haven-, 3 Metc. 109 ............... 234 
Feely "nd United States, 1 Brock. 255 ••. 70s 
Fenton ,,"d Monougahela Navigation 

Co., 4 Watts &: Berg. 20S ......... ... 464 
Ferebee v. Proctor, 2 Dev. &: Batt. 489 •.• 254 
Ferrie ,,"d Atherton, 28 Eng. L. &: E. 1. 377 
Feuilleteau ""d Adye, 1 Cox 24. . . • . . • • .• 277 
Field ,,"d Millner, 1 Eng. L. &: E. 531 ... 

................................... 303, 465 
Findlay v. Riddle, 3 Binn 139, 162 .•••••• 257 
Findlay ""d Wiseley, 3 Rand. 361....... 552 
Findley'. ex'ors v. Findley, 11 Gratt. 434. 5S3 
Fish _d Sloper, 2 Ves. &: Beane 146 •...• 114 
INsher v. Basaett, 9 Leigh 119 ........... 234 
Fiahwich v. Sewell, 4 Har. &: John. 393 •. 234 
Fleming ,,"d Campbell, 1 Adol. &: El. 40. 124 
Fle~cher 'II. Ashburner, 1 Bro. Ch. Cas. 

4'¥T .••••••••••• •••••.•••••.•••••••••• , 374 
Fletcher v. Peck, 6 Cranch 87 ...•••..... 426 
Fletcher v. Sanders, 7 Dana 345 ••.... 233,245 
Floyd, Gov. "nd Bias, 7 Leigh 640 ....... 321 
Fludyer v. Cocker, 12 Ves. 25 ......•.•. 125 
Flureau v. Thornbill, 2 W. Bl. 1078 ..... 114 

Fogg "nd Beverley, 1 Ca11484 .......... 538 
l!"oley v. Wilson, 11 East 56 ..••.....••.• 494 
Folgambe ,,"d Ogilvie, 3 Meriv. 52 ..•••• 128 
Foone v. Blount, 2 Cowp. 464 .••.•.•. 255, 26S 
Ford "nd Sturtevant, 43 Eng. C. L. 61.. 6 
Forsyth and Harkins, 11 Leigh 294 ...... 515 
Forward v. Thamer, 9 Gratt. 5a7 •• 403, 410, 419 
Foster v. Cook, 3 Bro. C. C. 347 •..• ..' 554 
Fowler and Phillips, Barnes 441. . . • • • ... 627 
Fox ,,"d Anderson, 2 Hen. &: Munf. 245 •• 619 
Fox v. Smith, 3 Cow. 23 ................ 474 
Frazier and Griffith, 8 Crancb 9 •.•....• 234 
Frazier and Wilson, 2 Humph. 30 .•••.• 234 
Frederick Justices ,,"d Gilkeson, 13 

Gratt. 577........... .............•..• 434 
Freeman and State,S Cow. 348 •.•.. 619,628 
French v. Davis, 2 VeL jr. 572 .......... 550 
Friend and Cheatham, 9 Leigh 580 •••••• 217 
Funkhouser v. Guard, Siddell &: Co., 

Breese 44 .......••...•••.•.....••. 620 
Fuqua a"d Price, 1 Hen. &: Munf. 385 ... 630 
Gardner &: als. and Sarah and Melinda, 

24 Alab. 719. . . . . . • . . • •. • ............. 142 
Gardner v. Webber, 17 Pick. 4(11 ......... 454 
Garland v. Ellis, 2 Leigh 555 •.•....•. 322, 329 
Garland v. Loving, 1 Rand. 396 ...... 115,122 
Garland v. Richeson, 4 Rand. 266.. . . . . . • 44 
Garner's Case, 2 Denn. C. C. 329........ 66 
Garnett v. Macon, 2 Brock. 185. • • .. . . • •• 114 
Gary "ndChew, 6 Har. &: John. 526 •.•••. 290 
Gaters v. Madely, 6 Mees. &: Welsb. 423. 383 
Gedney v. Commonwealth, 14 Gratt. 318. 701 
George ,,"d Rumsey, 1 Mau. &: Sel. 176 .. 381 
Gibbons and Cole, 3 P. Wms. 290 .••....• 124 
Gibson v. Gibson, 17 Eng. L. &: E. 349 •• 

.................................. 548,555 
Gibson a"d McCarty,S Gratt. 307...... 234 
Gilbert and Arnold, 3 Sand. Ch. 531..... 204 
Gilbert ,,"d Rucker's adm'r, 3 Leigh 8 .. 

..... " .....•••...•...•.•• 136, 178, 193, 39'1 
Giles "nd United States, 9 Cranch 212 •.• 234 
Gilkeson v. Frederick Justices, 13 Gratt. 

577 .................................... 434 
Gilliam and Adams, 1 Pat. &: Heath 161. 178 
Gilmore "nd People, 4 Calif. 376 ........ 608 
Girod v. Lewis, 6 Mart. Lou. 559 •..•• 142, 192 
Gist v. Tookey, 2 Rich. 424 .•.•••.••••.• 142 
Givens a"d Manns, 7 Leigh 689 ••..•• 366, 420 
Glenn v. Leith, 22 Eng. L. &: E. 489 .. 303, 461 
Glenn v. Smith, 2 Gill &: .John. 493 .... -. 234 
Goddin v. Crump, 8 Leigh 120 ..•. ~ ••••.• 424 
Godwin and State,S Ired. 401........... 620 
Gomez Serra v. Berkeley, 1 Wits. 46..... 5 
Goodwin and Hubbard, 3 Leigh 492 ••••• 

. . • •• .... .........•..•.. 254, 255, 258, 265 
Goodwyn ""d Governor, 1 Stuart &: Por. 

465...... . ......•.......••.•.......•. 322 
Gould v. Eddy, 1 Mass. 1.... . ... ....... 4 
Governor a"d Aulanier, 1 Texas 653 •.•.• 435 
Governor and Goodwyn, 1 Stuart &: Por. 

465 .................................... 322 
Governor, for &:c., and McNeale, 3 Gratt. 

299 .................................. 322 
Governor v. Williams, 3 Ired. 152 ••.. 234,240 
Grafton v. Eastern Counties R. Co., 22 . 

Eng. L. & E. 557 ................... 303, 461 
Graham a"d Straker, 4 Mees. & Welab. 

121 ................................... 619 
Grand Junction Canal Co. v. Dimes, 16 

Eng. L. &: E. 63 ....................... 464 
Granger v. State,S Yerg. 459 .......•... 618 
Grant and Barlow, 1 Vern. 255 .••••• _.. 267 

374 



CASKS CITlCD. 14GRATT. 

Grantland v. Wight, 2 Munf. 179 ........ 115 Herbert v. Wren, 7 Cranch 370 ......•.. t:50 
Graves v. Allen, 13 B. Monr. 190 •.•.. 142,192 Herrick v. Belknap's est. & Vermont 
Gray a"d Boston Water Power Co., 6 Central R. R. Co., 27 Verm. 673 ...... 462 

Mete. 131, 181. ............••.......... 303 Hertford a"d Brook, 2 P. Wms. 518 .. 116. 123 
Grayson's Case, 6 Gratt. 712 ............. 618 Heth v. Rich. Fred. & Pot. R. R. Co., 4 
Great Northern R. Co. and Harrison, 8 Gratt. 482 .....•..••.......•.••......• 254 

Eng. L. & E. 469. . . . • . . . . . . . . •• . ..... 30l Higginbotham v. Cornwell, 8 Gratt. 83 .. 551 
Great Western R. R. Co. a"d Ranger, 27 Higgins a"d People,10 Wend. 464 ....... 322 

Eng. L. & E. 35 .........•••...•••. 303, 464 Hildreth v. The State,S Black. SO ••...•. 
Green's Case, 25 Eng. C. L. 581. ......... 666 .......••.......•...........•.. 322,327, 329 
Green's Case, 1 Rob. 731 ......••..•... 577 Hill'. case, 2 Gratt. 594 .••........... 618, 620 
Green a"d Boylston, 8 Mass. 465......... 5 Hill and Marr, 10 Missouri 321 •......•.. 598 
Green and Cook, 11 Price 786 ..••........ 619 Hinchliff and Carr, 10 Eng. C. L. 408 .... 453 
Gregory v. Molesworth, 3 Atk. 626 .••... 123 Hindle v. Birch, 4 Eng. C. L. 595 .•..•..• 619 
Grey v. Young, Harper 38 .............. 598 Hirst's adm'r v. Smith, 7 T. R. 182 ...... 224 
Griffith's Case, 2 Russ. 832,838...... ... 664 Hobbs a"d Sadler, 2 Bro. C. C. 114 ....... 279 
Griffith v. Frazier, 8 Cranch 9 ........ 234,236 Hobson a"d Langhorne. 4 Leigh 224 .... 514 
Grinnell v. Phillips, 1 Mass. 529 ..... 618,619 Holbrooke a"d Richie,7 Sergo & Rawle 
Grounsell v. Lamb, 1 Mees. & Welsb. 352. 454 458. .. . . .. . . ... .. .. . .. .... . . . .. . .. ... . 619 
Gruber and Knatchbull, 1 Madd. 151, 170. 125 Holcombe's ex'or and Miller, 9 Gratt. 665. 278 
Grundy a"d Boyce's ex'ors, 9 Peters 275. 235 Holdsworth and Bradley, 8 Mees. & 
Grute v. Locroft, Cro. Eliz. 287.. ... . ... 384 Welsb. 422 ............................ 357 
Guard, Siddell & Co. and Funkhouser, Hollingsworth v. Lupton, 4 Munf. 114 ... 303 

Breese 44 ........................... 620 Hollister and Kill, 1 Wils. 129 ....... 313, 461 
Guild v. Eager, 17 Mass. 615............ 5 Holloway and McNeilage, 1 Barn. & Ald. 
Guild and Wheeler, 20 Pick. 545.... • .. 11 218 .................................... 383 
Guppy and Stevens, 3 Russ. 171. ..••.... 125 Holmes and Biles, 11 Ired. 16.. . . . . . . .. 598 
Gwinne v. Pool, Lutwich 935 ........... 234 Holmes V. Dring, 2 Cox 1. .............. 277 
Hairston V. Randolph, 12 Leigh 445 .. 514, 517 Holmes and Liptrot, 1 Kelly 381 ..•...... 254 
Hale a"d Walton, 9 Gratt. 194 .•••...••• 532 Holmes V. Mitchell, 4 Maryl. 532 ....... . 
Hall's Case, 6 Leigh 615 ................ 618 ............................... 290,296, 297 
Hall v. Betty, 4 Man. & Grang. 410 .••... 114 Hooker and Attorney General, 2 P. Wms. 
Hall v. Dolly Mullen,S Har. & John. 190. 142 338 .............. " .. .. .. .... . ........ 223 
Hamilton v. Cragg, 6 Har. & John. 16... Hook v. Rosa, 1 Hen. & Munf. 310 ..•.... 115 

........................... 290,291,298,299 Hook's adm'r V. Ross, 4 Munf. 97.· ...... 115 
Hampton a"d Harper, 1 Har. & John. 623, Hoomes' adm'r and Dickinson,8 Gratt. 

710.... . •..•........•.•.•..••....•••.. 294 353 ..............•...•...••..•.•..... " 114 
Hanna v. Wilson, 3 Gratt. 243........... 69 Hope a"d Attorney General,l Cromp. 
Hann & Price and Rex, 3 Burr. 1786 ..• 713 Mees. & Ros. 530. • • • . . . .• ...•.... . .. 234 
Hannum v. Inhabitants of Belchertown, Hopewell and Jack, note 6, Har. & John. 

19 Pick. 311......................... • 619 2 ...•.....••.....•.......••.. , .•.. 298, 299 
Hansharger's adm'r v. Kinney, 6 Gratt. Horner v. Mayor or Kingston upon Hull. 

2f!fl. • • • . • • • • • • • •• • •••••.••••••••• 618, 631 Cowp. 111 ..........•..•.•............ , 494 
Harden's Case. 1 Bailey 3 ....••..•..•.•. 633 Horner v. Watson, 25 Eng. C. L. 595 .... 619 
Harden v. Parsons, 1 Eden 145 .•.•...... 276 Houck and Annan, 4 Gi1l325............ 4 
Hardman and Omerod, 5 Ves. 722 .•.. 114, 128 Howard and Lloyd, 69 Eng. C. L. 995.... 12 
Hardwick's Case, 8 Eng. C. L. 328 .•.••• 660 Howard and Phil. Wilm. & Balt. R. R. 
Hargrave and Peter,S Gratt. 12 ........ 366 Co., 13 How. U. S. 307 ................ 303 
H~rkins V. Forsyth, 11 Leigh 294 •.••...• 515 Howell's Case,S Gratt. 664 .•............ 617 
Hardy v. Robinson, 1 Keb. 440 .......... 381 Howland and· Emerson, 1 Mason 45 .. 142, 191 
Harper V. Hampton, 1 Har. & John. 623, Howle's adm'r v. Dunn, 1 Leigh 455 .... 618 

710... .. . .. .. .. ... ...... .. ........... 294 Howley V. Knight. 68 Eng. C. L. 238. ... 45 
Harrison and Oulds, 28 Eng. L. & E. 524. 7 Howman v. Corie, 2 Vern. 190 ........... 382 
Harrison v. The Great Northern R. Co., Hoyle and Schuyler,S John. Ch. 196 .... 3SO 

8 Eng. L. & E. 469 .................... 302 Hoyt and Bunn, 3 John. 255 ............. 473 
Hart and Clay, 7 Dana 1. ............... 254 Hoyt and Minor, 4 Hi11193.............. 8 
Hart and State, 4 Ind. 246 ...••.•.......• 141 Hubbard and Goodwin, 3 Leigh 492 .... 
Hart's adm'r and Stephens, 6 Ad. & Ell. . ............•............ 254, 255, 258, 265 

N. S. 937 .............................. 383 Hudson v. State, 9 Yerg. 408.... .... .. 628 
Hartwright v. Badham, 11 Price 383 ..... 619 Hughes v. Large, 2 Barr 103............. 4 
Harvey & wife v. Borden, 2 Wash. 156 .• 514 Humberston v. Humberaton, 1 P. Wms. 
Harvey and Mason, 20 Eng. L. & E. 541. 303 332 .................................... 257 
Haven and Fay, 3 Metc. 109 ............• 234 Humble v. Mitchell, 11 Adol. & Ell. 205 .. 357 
Havens V. Huntington, 1 Cow. 387...... 4 Humphreys and Wood, 12 Gratt. 340.146, 178 
Hawkins and Nalder, 7 Condo Eng. Ch. Hunt's Case, 13 Gratt. 757 ............... 633 

352...... . . ... . . . . .. . . . . .. . ........... 116 Hunt V. Rousmanier's adm'r, 1 Peters 1 
Hayaelden V. Staff,31 Eng. C. L. 307.. 453 .................................... 98, 114 
Head's Case, 11 Gratt. 819 •..•..........• 587 Huntington and Havens, 1 Cow. 387. ... 4 
Headley and Bohn, 7 Har. & John. 257 ... 290 Hurt V. State, 25 Miss. 378 ............. 607 
Head V. Muir & Long • .3 Rand. 122 .•.... 303 Hussey and People, Sedg. Stat. & Const. 
Henry and Erskine, 9 Leigh 188.291, 296, 298 Law 558 .............................• 435 
Hepburn V. Dundas, 13 Gratt. 219 ....... 204, Huston V. Cantril, 11 Leigh 136 ......... 114 

375 



140RATT. CASES CITltD. 

Hutcheson v. Priddy, 12 Gratt. 85...... 236 
Hulton and Curtis, 14 Ves. 537 .......... 254 
Hyams and Regina, 7 Car. &: Payne «1. 646 
Inglis v. Trustees of Sailors' Snug Har-

bor, 3 Peters 99 •....•........• 255, 257, 260 
Inhabitants of Belchertown v. Hannum, 

19 Pick. 311 ...................•.•..••. 619 
Jack v. Hopewell, note, 5 Har. &: John. 2 

......•.•••••.•••..•••..••...•..•• 298,366 
Jackson's adm'x and Bank of U. States, 

9 Leigh 221. •... : ..................... 3, 20 
Jackson v. Dickison, 15 John. 309 •••.•.• 619 
Jackson v. Ligon, 3 Leigh 161 .........• 128 
Jackson and Pitt, 2 Bro. C. C. 51. . . •. •• 257 
Janney and McLaughlin, 6 Gratt. 609 •• 23S 
Janssen and Cheaterfield, 2 Ves. 125 ...•• 124 
Jenks and Thomas, 5 Rawle 221......... 55 
Jenkins v. Harris, 4 Madd. 67. . . . •. . •.. 263 
Jennings and Rawlins, 13 Ves. 39 .•••.... 267 
Jenny and Ellis, 2 Rob. 597 .....•.•.••.. 366 
Jewell and Aylett, 2 W. Bl. 1299 •••••• 619, 629 
Jincey v. Winfield's adm'r, 9 Gratt. 708. 366 
Johns and Middleton, 4 Gratt. 129. . . . • • • 40 
Johnson v. Bloodgood,1 John. Cas. 51.. ... 
Johnson v. Davenport, 3 .1 • .1. Marsh. 

390 .....•.•••..•..••••......••.•••. 628, 633 
Johnson and Somerville, 1 Har. &: McH. 

348 ................................ 290,296 
Johnston's eatate, 9 Watts &: Sergo 107 .. 284 
Jones V. Cowperthwaite, 2 Dall. 55 •••.•• 619 
Jones V. Manney, 1 Mees. & Welsb. 333 .• 452 
Jones and Miller, 9 Gratt. ·584 ....... 221, 228 
Jones V. White, 11 Humph. 268. . • . . • . . .• 598 
Joseph and Beall, Harden 51............ 142 
Judah and Mayor, &:c., of Richmond, 5 

Leigh 305 .•....•.........•.•.•.•••..•. 386 
Kane v. Paul, 14 Peters 33 ..........•.•• 234 
Kee's ex'or V. Kee's creditors, 2 Gratt. 

116 ................................... 281 
Kelly and Webb, 16 Eng. Ch. part lat, 

470. . . • . . . .• • •• . •• •• •. .... . ....•. 255, 267 
Kelso's adm'r and Ben Mercer, 4 Gratt. 

106 •..••••..•••..•.•••••.••.•••.•••••.• 366 
Kemp &: wife V. Butcher,S Madd. 6 ....• 557 
Kennedy's Case. 2 Va. Cas. 510 ....••...• 618 
Kidd and Roane,S Ves. 647 •........••.•• 114 
Kidwell V. Baltimore &: Ohio R. R. Co., 

11 Gratt. 676 ...................... 303, 469 
Kite's adm'r and Rowt's adm'r, Gilm. 

202 .......................... • .......... 626 
Kill v. Hollister. 1 Wils. 129 ....•.... 313, 460 
King's Case, 2 Va. Cas. 78 ............... 617 
King and Bartlett. 12 Mass. 537 ..• ; . . . • •. 257 
King and Roberts, 10 Gratt. 184......... 69 
Kingsbury and EITans, 2 Rand. 120 ...... 254 
Kinnaird and A veson, 6 East 188 .••..... 598 
Kinnaird and Brittain,S Eng. C. L. 137. 234 
Kinney and Harnsbarger's adm·r. 6 

Gratt. 287 ..............•.•....•.•. 618, 631 
Kirk's Case, 9 Leigh 627 ...•.•...... 606, 672 
Kirkman V. Miles, 18 Ves. 338 ......•.•.. 375 
Kirwan and Birmingham, 2 Sch. &: Lef. 

4« .....••..•....•..•....•............. 558 
Kline and Catara. 2 Gall. 61. . . • . • • . • • ... 303 
Knapp V. Alford. 10 Paige 205 ........... 114 
Knatchbull V. Grueber. 1 Mad. 151, 178 .. 125 
Knight and Howley. 68 Eng. C. L. 238.. 45 
Knott and Aldridge, Cowp. 214 ........•. 494 
Kainer V. Rankin's heirs. 11 Gratt. 425 .. 

.................................. .497. 631 
Lamb and Grounsell. 1 Mees. &: Welsb. 

352 ...•.........•..••.......•........•• 454 

Lancashire and Doe, 5 T. R. 49: .......•. 334 
Lancaster and Shanks, 5 Gratt. 110 ...... 497 
Langhorne V. Hobson. 4 Leigh 224. . . . .• 514 
Langley a1ld Burge ... « Eng'. C. L. 377. 619 
Langston V. OHvant. Cooper Ch. Cas. 33. Zl9 
Large and Hughes, 2 Barr 103. '. ....... 4 
Lawrence a1ld Callow. 3 Maule & Sel. 95. 5 
Lawrence and Dempsey. Gilm. 333 .•.... 366 
Lawrence V. Stearns, 11 Pick. 501. •••... 474 
Lawson's heirs and Beverley, 3 Munf. 317 

.................................. 115. 128 
Lawson v. Townes, 2 Alab. 373... ....... 4 
Leadbetter V. Etna Ins. Co., 13 Maine 

205....... .•••.......•...•. ••....•. .. 303 
Leake and Royster, 2 Munf. 280 ••.•• 218, 222 
Leggett V. Dubois, 5 Paige 114 ••.......• 254 
Leitch and Daniel, 13 Gratt. 195 ••.•.•.•. 115 
Leith and Glenn, 22 Eng. L. & E. 489 

.•... .... .. .•.. ... . ..........••. 303. 461 
Lemon v. Reynolds,S Munf. s.~ ......... 367 
Lenoir v. Sylvester. 1 Bailey 632. • . • .. 142 
Lealie and Craig', 3 Wheat. 563. . .. . •... 

•...••........•..•......... 253, 255, 265. 374 
Levasaer V. Washburn, 11 Gratt. 572 ... 37, 38 
Lewis and Doolittle, 7 John. Ch. 45. ••.•• 233 
Lewis and Girod, 6 Mart. La. 559 .... 142, 192 
Lewis and Williams. 5 Leigh 686. . • . • . . . 29 
Ligon and Jackson, 3 LeighI61 .•.••..•• 128 
Lindsay's Case. 2 Va. Cas. 345 ..•...•••• 581 
Linkous' Case, 9 Leigh 608. . . .• . . . . • . . •. 584 
Liptrot V. Holmes, 1 Kelly 381. ...•....• 254 
Lit.erary Fund v. Dawson, 10 Leig'h 147 

.. .. .. .... ....... .... ...... 255, 257. 259 
Lithgow's Case, 2 Va. Cas. 297 ••••••••• 605 
Little and Baxter, 6 Metc. 7 ......•.••••• 4. 8 
Little v. O'Brien, 9 Ma ... 423........... 4 
Livingston's Case, 14 Gratt. 591. ........ 620 
Lloyd v. Crispe, 1 E.ng. C. L. 95 ...•..•. 114 
Lloyd V. Howard, 19 Eng. C. L. 995.... 12 
Lockridge v. Carlisle, 2 LEoigh 186....... 511 
Lockwood V. State, 7 Blackf. 417 .•...... 3Zl 
Locroft v. Grute, Cro. Eliz. 287 •••.•.•.. 384 
Logan and Steele's heirs, 3 A. K. Marsh. 

394 ••.••...•.•••..•.••.•......••....•. 619 
Long a1ld Shirley. 6 Rand. 7« ........•• 512 
Losee V. Duncan, 7 John. 70. . . . . . . . .. . . . 4 
Louisa R. R. Co. and Richmond. Fred. 

& Pot. R. R. Co., 13 How. U. S. 71 ...... 387 
Lovell V. Arnold, 2 Munf. 167. . • ... . . • • •• 538 
Loving and Garland, 1 Rand. 396 ..•• 115, 122 
Lowes V. Lowes, 26 Eng. Ch. 500 •••••••• 558 
Lowther and Rucker, 6 Leigh 259 •.....•. 114 
Lucy V. Cheminant's adm'r, 2 Gratt. 36 

.................................... 291, 298 
Lucy and Mark, 4 Monr. 167 ...........• 142 
Lugg V. Lugg, 2 Salk. 592 .............. 334 
Lumpkin and Pollard, 6 Gratt. 398 ••.••• 303 
Lupton and Hollingsworth, 4 Munf. 114. 303 
Lyell and Elliott's ex'ors. 3 Call 234.... 2Q 
Lyman and Robinson, 10 Conn. 30...... 4 
Lynch and Yerby &: ux., 3 Gratt. 460 •••• 380 
Macon and Garnett. 2 Brock. 185 ........ 114 
Madelv and Gaters. 6 Mees. &: Welsb. 423 .. 383 
Madison v. Commonwealth. 2 A. K. 

Marsh. 136. 565. . • . . . . . . • . • . . . . . . . . . . .. 329 
Manney and Jones. 1 Mees. &: Welsb. 333 4S4 
Manning and Mann, 12 Smeedes &: Marsh. 

615.................................... 71 
Manning and People, 8 Cow. 297 ••••.••. 702 
Mann v. Manning, 12 Smeedea &: Marsh. 

615... ...... .•.•.•.•.•.••.•..•.•..•..•.. 71 

376 



CASBS CITBD. 140AATT. 

llann8 v. Givens. 7 Leigh 689 ...•.. 366, 420 Minor v. State, 1 Blackf. 236 •..••••.. 323,329 
Mann and State, 2 Dev. & Bat. Law, 579 Mitchell and Holmes, 4 Maryl. 532 ..... .. 

. . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . • . . . .. 142 ................................ 290, 296, 297 
Mansfield & Sandusky R. R. Co. v. Veeder Mitchell a"d Humble, 11 Adol. & Ell. 205. 357 

& eo., 17 Ohio 385 .................. 303 Mitchella"dWord,6T. R. 247 .......... 703 
Manuf. &: Mech. Bank and Blight, 10 Mitford v. Mitford, 9 Ves. ffl ............ 384 

Barr Pa. 131 ........................... 254 Moffett v. Bowman, 6 Gratt. 219 ......... 630 
Maria v. Surbaugh, 2 Rand. 228........ Molesworth and Gregory, 3 Atk. 626 ..... 123 

....•...•..•..... ' .. 153, 185,290,291, 297 Monongahela Navigation Co. v. Io'enton, 
Marlow v. Smith. 2 P. Wms. 198 •........ 114 4 Watts &: Serg. 205 ...• • ••••..••• '" 464 
Marl' v. Hill,10 Missouri 321. ....•...... 598 Monroe v. Redman, 2 Munf. 240 ......... 291 
Marshall and Samuel. 3 Leigh 567 ...... 444 Morgan and Birnie, 23 Eng. C. L.414 •. 303, 461 
Marston v. Roe, 35 Eng. C. L. 303 •.•.••. 334 Morgan and Doe, 7 T. R. 103............ 98 
Martin's Case, 2 Leigh 74.5 ......•••.... 618 Morgan v. Pebrer, 32 Eng. C. L. 202 .... 454 
Martin's ex'ors a"d Commonwealth, 5 Morrow, use, &:c., v. Brenizer, 2 Rawle 

Manf. 117 •......•............ 253. 258, 265 185 ..................................... 382 
Mason v. Harvey, 20 Eng. L. &: E. 531 Morae and Royal, 12 Ves. 35S. . . . . . .. •.. 124 

................................. 303, 465 Mosby's adm'r v. Mosby's adm'r, 9 Gratt. 
May and Baxter, 9 Barn. &: Cre ... 489 584 ................................ 218,226 

.. .. • . ... ........... .. ............... 254 Moses and Crawford, 10 Leigh 227 ..... " 398 
Mayo and Perry, 2 Bailey S. C. 354...... 4 Moses a"d Denegre, 6 Rand. 561 ...... 170, 185 
Mayor of Kingston upon Hull v. Horner, Moaa v. Bronaugh. 21 Eng. C. L. 128.... 46 

CowP. 111 ............................. 494 Mothland v. Wiseland, 3 Penn. 185 ..... 234 
Mayor. &:c., of New York and Butler, 1 Mowbray's Case, 11 Leigh 643 ......•• 672,689 

Hill 489 ............................. 303 Muir &: Long and Head, 3 Rand. 122 ..... 303 
Mayor, &:c., of New York and Sherman, 1 Mullen, Dolly and Hall,S Hal'. & John. 

Comst. 316 ............................ 303 190 .................................. 142 
Mayor of PeteraburgandBolling, 3 Rand. Munford v. Rice, 6 Munf. 81. ...•.... 217,222 

563. . .. ... .. ... .. ................ 291, S38 Murdock v. Sumner, 22 Pick. 156 ........ 618 
Mayor, &:c .• of Richmond v. Judah, 5 Murray v. Palmer,2 Sch. &: Lef. 274, 486. 119 

Leigh 305............ ......... . .... 386 Myers' Case, 1 Va. Cu. 188 ............ 577 
McBride v. Ch,)a~e, 2 Ired. Ch. 610 .•••.• 234 Myers v. Wade, 6 Rand. 444 ............• 378 
McCance v. Taylor, 10 Gratt. 580. .•. .•.. 29 Nalder v. Hawkins, 7 Condo Eng. Ch. 352 .. 116 
McCarter's Case, 11 Leigh 633 ........... 618 Neal V. Farmer, 9 Georgia 579 ... 135,142,193 
McCarty v. Gibson,S Gratt. 3ffl ......... 234 Nelson a"d Vail, 4 Rand. 478 ......... 116. 125 
McCaul'sCase,l Va. Cas. 271 ........... 618 Nevill V. Nevill, 2 Vern. 431. ...••.....•• 267 
McClanachan and SiteI', Price &: Co., 2 Newby v. Skinner, 1 Dev. & Bat. 488 ..•• 254 

Gratt. 294 ............................ 379 Nicholas v. Burrus, 4 Leigh 289 ...... 291. 365 
McCleod and State. 1 Hawks 344 •....... 619 Nicolson a"d Taylor, 1 Hen. & Munf. 67. 303 
McCullough and Baltimore &: Ohio R. R. Nicolson v. Wordsworth, 2 Swanst. 365 •• 125 

Co., 12 Gratt. 595 ..•...•...••..•..•. 4.57, 566 Nixon and Aspden, 4 Howard U. S. 467 .• 234 
McDowell &: Carper,S Gratt. 212 ...•... 515 Nolan's Case, 1 Crawl. & Dix. C. C. 74 •.. 665 
McKee v. Barley, 11 Gratt. 340........ 90 Norris v. State, 3 Humph. 333 ..........•• 629 
McKenzie and York Building Co., 2 John. Northampton Gas Light Co. v. Parnell, 

Ch. 268 .............................. 115 29 Eng. L. & E. 229 ................... 303 
McLaughlin v. Janney, 6 Gratt. 609.. 235 Northup and Vaughan, 15 Peters 1. ..... 233 
McLemon and Paxton, 2 Dev. &: Bat. Norton and Ambler and wile, 4 Hen. & 

Equ. 28S ... .. ....................... 255 Munl. 23.. .. .. . .... .... .. ............ 5EO 
McMurdo and Wernick's adm'r, 5 Rand. Oakley a"d Burroughs, 3 Swanst. 159 .... 125 

51. ......... . ........... 217, 223, 224, 444 O'Brien and Little, 9 Mass. 423.......... 4 
McNea1e v. Governor for, &c.,5 Gratt. O'Brien and Riche, 1 Ball &: Beat. 330, 

299.. . . . . . . . • . . . . • . . • • . • . • . . . • • • . • . .••.• 322 35S. . . . . . . . . .. ..................•.... 124 
McNeilage v. Holloway, 1 Barn. & Ald. O'Callaghan v. Swayer, 5 John. 118... ..• 4 

218 ................................... 383 Ogilvie ZI. Folgambe, 3 Meriv. 52 ........ 125 
McWhirt's Case,3 Gratt. 594 ...•....... 618 Olivant ZI. Langston, Cooper's Ch. Cas. 
MercerBenv.Kelso'sadm'r,4Gratt.l06 .. 366 33 ................................. 279 
Mial v. Brain, 4 Madd. 68 ................ 557 Oliver v. State, 17 Alab. 587 ............. 618 
Middleton v. Jo>hns, 4 Gratt. 129......... 40 Omerod V. Hardman,S Ves. 722 ...... 114,128 
Miles and Kirkman, 13 Ves. 358 ......... 375 0 bo T I 12 G tt 117 
Miller's Case, 1 Va. Cas. 310 ............• 596 s rne v. ay or, ra. . ....... . 
Miller v. Field, 1 Eng. L. & E. 531. .. 303, 465 ............ : ..... 189,291,396.403, 414, 419 
Miller v. Holcombe's ex'or, 9 Gratt. 665 .. 278! Oulds v. Harrison, 28 Eng. L. & E. 524.. 7 
Miller v. Jones, 9 Gratt. 584 .... . ..... 610' Overbee's Case, 1 Rob. 756 .............. 618 
Miller v. Stuart. 9 Wheat. 680 .......••.. 234 Overby and Boyle, 11 Gratt. 202 .......• 27 
Millisb ZI. Arnold, Bunb. 51..... . ..... 627 Overman and Clancy. 1 Dev. & Bat. 404. 598 
Mills' Case, 6 Car. & Payne 146, 25 Eng. Owen v.Warburton, 4 Bos. & Pul. 326 .. 619,627 

C. L. 324 .............................. 633 Padden and Cousins, 2 Cromp. Mees. &: 
Milnes v. Milner, 3 T. R. 627 ............ 381 Ro ... 547 ............................. 454 
Milnor ZI. Dawson,S Welsb. Hurl. & Gord. Page V. Commonwealth. 9 Leigh 683 .. 606, 1;89 

948.. .••.... ... ....•.. ................. 16 Paine and Burns, 8 Texas 159 ........... 619 
Miner v. Hoyt, 4 Hil1193. ...•.. ........ 8 Palmer and Ashby, 1 Meriv. 296 ...••..•. 374 
Mingo and Paup's adm'r, 4 Leigh 163 .... 366 Palmer and Murray, 2 Sch. & Lef. 474 ... 119 

377 



14GRATT. CA.SKS CrtKD. 

Palmer and Thomas, 1 Jones' Equ. (N. C.) 
249 ..........••...•....••.•...•••.••.•• 193 

Paris and Cochran, 11 Gratt. 348 ......... 155 
Parker v. Sowerby, 27 Eng. L. ct E. 154 

.........••.....•.....•.......•..... 551, 555 
ParkintoOn and Stansbury, 20 Eng. L. & 

E. 351 ..................•.......•..... 12 
Parnell and Northampton Gas Light Co., 

29 Eng. L. & E. 229 .................. 303 
Parr v. Seames, Barnes 438 .............. 627 
Parsons' Case. 2 Rob. 71. . .. .. .. ... .... 618 
Parsons a"d Harden, 1 Eden 145 ......... 276 
Paschal and Carteret, 1 P. Wms. 197 .••. 384 
Patty v. Collin, 1 Hen. ct Munf. 519 ..... 366 
Paul and Kane, 14 Peters' 33 •.••.....••. 234 
Paup v. Mingo, 4 Leigh 163 .... '" ..•... 366 
Paxton v. McLemore, 2 Dev. ct Bat. Equ. 

285 .................................... 255 
Peas and Commonwealth, 4 Leigh 692 ... (.75 
Pebrer and Morgan, 32 Eng. C. L. 202. " 352 
Peck and Fletcher, 6 Cranch 87 .•.•....•• 426 
Peggy and Redford, 6 Rand. 316 .....•. " 366 
Pendleton and Pleasants, 6. Rand. 473. . . 22 
People v. Bartlett. 3 Hill N. Y. 570 ....•• 703 
People v. Brannan, 15 111. 572 .•..••..••.• 007 
People on the relation of Jno. Hormer v. 

Columbia Common Pleas, 1 Wend. 150. 619 
People v. Dorr, Sedg. State ct Constit. 

Law 558 ............................. 435 
People v. Gilmore, 4 Calif. 376 .......••. 608 
People v. Higgins. 10 Wend. 217....... 4 
People v. Hussey, Sedg. State ct Constit. 

Law 558 ............................... 435 
People v. Manning, 8 Cow. 297 ...•...•.• 702 
People v. Van Eps, 4 Wend. 387 .•...... 322 
Perry v. Mays, 2 Bailey's S. C. 354 ••••• 4 
Peter v. Hargrave,S Gratt. 12. • • •. . .••• 366 
Peters a"d Willing, 7 Barr 287 •• 375,379, 382 
Phila. Wilm. & Balto. R. R. Co. v. How-

ard, 13 Howard'" U. S. 307 ............ 303 
Phillipav. Chamberlaine, 4 Ves. 51 ....•. 266 
Phillips v. }t~owler, Barnes 441.. . . . •• .•. 627 
Phillip" and Grinnell, 1 Mass. 529 ....... 618 
Phippen v. Durham, 8 Gratt. 457. • • • • • • • 55 
Phcebe v. Boggess, 1 Gratt. 129 ..•.••. 98,366 
Pierce v. Trigg, 10 Leigh 406 ...•••..•• 114 
Pinckard v. Woods, 8 Gratt. 140 ....•.•.. 337 
Pincke v. Curteis, 4 Bro. C. C. 329 ...... 125 
Pinney and Wardell, 1 Wend. 217. . . .. ... 4 
Pitt v. Jackson, 2 Bro. C. C. 51 ....•.•.•. 257 
Planters & Merchants Bank of Hunts-

ville v. Brandon, 1 Stew. 320 ......•.. 142 
Pleasants v. Pendleton, 6 Rand. 473..... 22 
Pleasants v. Pleasants, 2 Call 270, 319 

.............. 152,165, 178.193,204.297,404 
Ple.santa v. Ross, 1 Wash. 156 .•••.•.... 303 
Poindexter and Bailey, 14 Gratt. 132 ..... 

........................... 396, 405, 415,420 
Pollard v. Lumpkin. 6 Gratt. 398.... ... 303 
Pollard and Tunstall, 11 Leigh 1. .... 233, 240 
Polly. Woods & Co. v. Baltimore & Ohio 

R. R. Co., 14 Gratt. 447 ....... 479,480, 485 
Polly & also and Ratcliff, 12 Gratt. 528 .. 290 
Pool and Gwinne, Lutwich. 935 ...•.•..•• 234 
Porter v. State, Martin & Yerger. 226 ... 636 
Portland Bank V. Apthorp. 12 Mass. 252 .. 435 
Powell V. Evans. 5 Ves. 39 ............... 277 
Powell v. Stratton, 11 Gratt. 792 .... 233,240 
Powers and Prior, 1 Keb. 811 ............ 627 
Pratt V. Taliaferro, 3 Leigh 419 ......... 374 
Prentice & Weissenger V. Zane, 2 Gratt. 

262 ................................... 3,15 

Preston v. Regina,S British Crown Cas. 
353 .•••••.......•....• ~ .•••.....•••..•. 630 

Preston and Robinett, 2 Rob. 273. • . . • •.. 90 
Price V. Fuqua. 1 Hen. & Mud. 385.... 639 
Price v. Warren, 1 Hen. & Munf. 385 .... 619 
Priddy andHutcheson,12 Gratt. 85..... 236 
Prior v. Pow~rs, 1 Keb. 811 .. ...• ..... 627 
Proctor and Ferebee, 2 Dev. & Bat. Equ. 

285 .................................. 25S 
Pryor and Taliaferro, 12 Gratt. 227 ....•. SIS 
Pulteny and Earl of Darlington, 1 Cowp. 

260 .•••••••.••.•••.••••••••• !.......... 98 
Pyrke v. Waddingham, 17 Eng. L. & E. 

585 .................................... 114-
Queen v. Dixon, 7 Cox C. C. 35. . • • . . . . .. 638 
Queen v. Templeman, 1 Salk. 55 ......••. 713 
Railway Co. and Faviell, 2 Welsb. Hurl. 

& Gord. 346. . . . . . . .. . • . . . .•. . . • . . ... . .. 313 
Rand's Case, 9 Gratt. 738 ............... 672 
Randolph V. Brown, 2 Va. Cas. 351. ..•.. 330 
Randolphs and Hairston. 12 Leigh 445 

.................................. 514,517 
Ranger V. Great Western R. R. Co .• 27 

Eng. L. ct E. 35 .................. 303,463 
Rankin's heirs a"d Koiner, 11 Gratt. 425 

.. ................................ 497.631 
Rawson V. State. 22 Conn. 1~ ......•.... 636 
Ratcliff V. Polly. 12 Gratt. 528 .• 290, 291, 293 
Rawlins V. Jennings, 13 Ves. 39.. . ..... ']hi 
Ray v. Clemens, 6 Leigh IJOO •••••••••••• 218 
Read and Bull, 13 Gratt. 78.... . .•.... 424-
Redd's ex'ors and Wootton, 12 Gratt. 196 

..... , ........................... . 399,550 
Redford's adm'r V. Peggy, 6 Rand. 316 ... 366 
Redman and Monroe, 2 Munf. 240....... 291 
Regina v. Baldry. 2 Denn. C. C. 430, 12 

Eng. L. & E. 590 .................. 661 
Regina V. Bird, 38 Eng. C. L. 29 •...... 646 
Regina v. Hyams, 7 Car. & Payne 441... 646 
Regina V. Preston, 6 British Cr. Cas. 

353 ....•.......•..••.•...•............ 635 
Regina v. Thurborn, 5 British Cr. Cas. 

387 ............................. 635, 636. 642 
Reynolds v. Davis, 1 Boa. & Pul. 625.... 12 
Reynolds and Lemon. 5 Munf. 552 ...... 367 
Rex v. Hamm & Price, 3 Burr. 1786 .•..•. 713 
Rex V. Wooller, 3 Eng. C. L. 270 ..•...•. 619 
Ricard V. Williams. 7 Wheat. 59 ......... 494 
Richards v. Richards, 2 Barn. & Ald. 

447 .................................... 381 
Rice and Munford, 6 Munf. 81 ....... 217, 222 
Richeson and Garland, 4 Rand. 266. . • • • • 44 
Richie V. Holbrooke, 7 Sergo ct Rawle 

458 .••••.•••..•.•.•...•.....•.••••••••• 619 
Richmond City V. Daniel, 14 Gratt. 385 .• 426 
Richmond, Fred. & Pot. R. R. Co. V. 

Heth, 4 Gratt. 482..................... 254 
Richmond, Fred. & Pot. R. R. Co. V. 

Louisa R. R. Co., 13 How. U. S. 71. ... 3ffT 
Riddle and Findlay, 3 Binn. 139 ......... 257 
Rider v. Union Factory, 7 Leigh 154 .... 358 
Roach V. Rutherford, 4 Dey. 126 ....•... 116 
Roadley V. Dixon, 3 Condo Eng. Ch. 356 .. 558 
Roane and Aylett. 1 Gratt. 282.......... 28 
Roane V. Kidd, 5 Ves. 647 ............... 114 
Robins V. Windover. 2 Tyler 11 ......... 619 
Roberson V. Roberson's ex'ors, 21 Alab. 

273 .................................. 193 
Roberts' Case, 10 Leigh 686. • . •. .••... 651 
Roberts V. King, 10 Gratt. 184.......... 69 
Robertson a"d Sharpe,S Gratt. 518, 642 •• 426 

3i8 



CA.SES CIT]lD. 14 GRATT. 

Robeson and United States, 9 Peters 319 
...••..•.•..............•...... 302, 303, 461 

Robin and Binfot'd's adm'r, 1 Gratt. 3t7 .. 298 
Robinett v. Prestou's heirs, 2 Rob. 273. . 90 
Robinson and Hardy, 1 Keb. 440 •••...• 381 
Robinson v. Lyman, 10 Conn. 30........ 4 
Robley and Beck, 1 H. Bl. 89...... ..... 5 
Roche v. O'Bryan, 1 Ball & Bea.t. 330 ..•. 124 
Roe and Marston, 35 Eng. C. L. 303 ...... 334 
Rogers and Commonwealth, 7 Mete. 500 

...................................... 603 
Rokeby, Lord and Binks, 2 Swanst. 222 

....••.....................•........•.. 125 
Rose v. Calland, 5 Yes. 186 .......... 114, 128 
Rootes and Wilcox, 1 Wash. 140 ....•. 334, 337 
Root v. Sherwood, 6 John. 68 ..••....... 474 
Ross v. Ewer, 3 Atk. 156 ..•......... ~ .98,101 
Ross and Hook, 1 Ben. ct Munf. 310 ....• 115 
Ross v. Book's adm't', 4 Munf. 97 •.•.... 115 
Ross and Pleasants, 1 Wash. 156 .•...... 303 
Roulkac v. White, 9 Ired. 63 ............. 598 
Rousmanier's adm'rand Hunt, 1 Peters 1 

.............•............•...•.... 98, 214 
Rowlett v. ROWlett's ex'ors, 5 Leigh 20 •• 267 
Rowt's adm'rv. Kile'sadm'r,Gilm. 202 .. 656 
Royall and Morse. 12 Yes. 355 ............ 124 
Royster v. Leake, 2 Munf. 280 .•..•••• 218.222 
Rucker'. adm'r v. Gilbert, 3 Leigh 8 
.......................... 156. 178,193.397 

Rucker v. Lowther, 6 Leigh 259 .....•.•. 114 
Rumsey v. George. 1 Mau. & Sel. 176 .... 381 
Rutherfol'd and Roach, 4 Dess. 126. . . . .. 116 
Rutland v. Rutland,2 P. Wms. 210 ...... 223 
Saddler v. ArcheI', 2 Hen. & Munf. 370 .• 494 
Sadler v. Hobbs. 2 Bro. C. C. 114. . . . . .. 279 
Sampson and Collai'd. 21 Eng. L. & E. 353 

....................................... 114 
Samuel v. Marshall. 3 Leigh 567. . . . . . .. 444 
Samuel and State. 2 Dev. & Bat. 177 •...• 142 
Samyne and Tudor. note 4. Mylne & 

Craig 389............................. 384 
Sanders and Fletcher's adm'r, 7 Dana 

345. . .. .. .. .. . . '" .............. 233, 24S 
Sanford and Dred Scott, 19 How. [1. S. 

414 ........................ 138,142.143,193 
Sarah ct Melinda v. Gardner. 24 Alab. 719 

............•.•••.••........•...•... '" 142 
Sargent v. Southgate, 5 Pick. 312....... 13 
Sawney v. Carter. 6 Rand. 173 ........ . 

...... .. .. . . . . . . . . . . . . .. . 140. 176, 193, 397 
Sawyer v. City of Alton, 3 Scam. 127 .••. 435 
Sawyer and O'Callaghan. 5 John. 118. . . . 4 
Sawyer v. Stevenson, Breese 6 ..•••..••• 620 
Scarborough v. Borman, 4 Mylne ct 

Craig 389.... .. .... ................... 384 
Schultz v. Schultz, 10 Gratt. 358 ... : ..... 236 
Schuyler v. Hoyle, 5 John. Ch. 196. . . • .. 380 
Scott v. Avery. 20 Eng. L. & E. 327 

...........•..........•...•••.....•. 303. 460 
Scott and Bass, 2 Leigh 356........ 253, 258 
Scott v. Dobson. 1 Har. & McH. 160 

........•.....•...•.......•........ 290.296 
Scott and Stapylton, 16 Yes. 272 ......... 114 
Seaman and Dance, 11 Gratt. 778........ 55 
Seames and Parr, Barnes 438......... 627 
Selden andCommonwealth.5Munf.I60 .. 255 
Serpell and Wild. 10 Gratt. 405.......... 35 
Sewall and Blake, 3 Mass. 556 .... :..... 5 
Sewall and Fishwick's adm'r, 4 Har. & 

John. 393 ...............•.•............ 234 
Shanks v. Lancaster. 5 Gratt. 110 ....... 497 
Sharp v. Robertson. 5 Gratt. 518 ........ 426 

Sheldon and Blackley, 7 John. 32 ....... 474 
Sheppard and Elton, 1 Bro. C. C. 532 ..•.. 267 
Sherman v. Mayor of New York.] Com.t. 

316 ........•....................•..... 303 
Shermer v. Shermer, 1 Wash. 266 •.••..•. 399 
Sherrington v. Yates, 12 Mees. & Welsb. 

835 ................................... 381 
Sherwood and Root, 6 John. 68 .......... 474 
Shirley v. Long, 6 Rand. 744 ..•......•.• 512 
Shobe v. Bell, 1 Rand. 39 ..•........• 618, 630 
Sibley and Sigourney, 21 Pick. 101...... 234 
Sigourney v. Sibley, 21 Pick. 101 ..•..... 234 
Singleton and Stevenson. 1 Leigh 72 

........................... 140.176.193,397 
Siter. Price & Co. v. McClanachan, 2 

Gratt. 294 ....•...........•....••..... 379 
Skinner and Newby. 1 Dev. & Bat. 488 ... 254 
Skipwith's ex'or v. Cunningham, 8 Leigh 

271........................... .. ... 55 
Skrine v. Walker, 3 South Car. Equ. 262 

..••....•...•••......••........ 176, 185, 193 
Slade v. Washburn. 3 It'ed. 557 ..•.....•• 234 
Slaughter'. Case. 13 Gratt. 767. . . . . . . . •. 434 
Slaughter v. State, 6 Humph. 410 ........ 607 
Sloper v. Fish. 2 Yes. & Beame 146 .••... 114 
Smith's Case. 10 Gratt. 734 .............. 638 
Smith v. Betty. 11 Gratt. 752 .•..•.••.. 

...................... 178,193, 254.259,397 
Smith v. Caxton, 4' Madd. 484 ............ 252 
Smith v. Chapman. 10 Gratt. 445 ........ 534 
Smith v. Cheatham, 2 Caines 57. . .. . ..• 519 
Smith and Dabney's adm·r. 5 Leigh 13 

..•••........•........•....•.•..... 218. 221 
Smith and FOll, 3 Cow. 23 ............... 474 
Smith and Glenn. 2 Gill & John. 493 .••. ' 234 
Smith and Hirst's adm'r, 7 T. R. 182 .... 284 
Smith and Marlow, 2 P. Wms. 198, 210 .. 114 
Smith v. Smith, 4 John. Ch. 281. ....•..• 277 
Smith v. State, 9 Alab. 990 •.......•..••• 142 
Smith v. State, 9 Porter 492 ............. 329 
Smith's adm'r v. Tazewell, 1 Rand. 313 

................................... 254.374 
Snead and Curtis. 12 Gratt. 260.. . • • . . . .• 114 
Somersett's Case, 20 Bowell's State Tri-

alsl .•.........•••...•....•.•...•••... 135 
Somerville v. Johnson. 1 Har. & McH. 

328 .....••...........•......••..... 290.296 
Southgate and Sargent, 5 Pick. 312..... 13 
South Side R. R. Co. and Condon. 14 

Gratt. 302. . . • . • .. ....... .... ....... 460 
Sowerby and Parker. 27 Eng. L. & E. 

154 .....•••.••................. , ..• 551. 555 
Spann & Cain. 1 McMul. 258........ ... 4 
Spraage v. Stone, Amb. 721. .••......••• 334 
Staats v. Board, 10 Gratt. 400. ......... 35 
Staff and Hayselden, 3 Eng. C. L. 307 ... 453 
Standiford v. Amos, 1 Har. & John. 526. 290 
Stansbury v. Parkinson, 20 Eng. L. & 

E. 351. ................................ 12 
Stanton v. State, 13 Ark. 317 ......... 618,619 
Stapylton v. Scott, 16 Yes. 272 ...•...... 114 
Starr v. Commonwealth, 7 Dana 243 ..... 325 
State and Adair, 1 Black. 200 ........ 323,328 
State v. Ayer, 3 Foster 301. ............. 619 
State and Barlow, 2 Black. 114 ....••.... 620 
State v. Boom, Taylor 105 ............... 142 
State and Burnell, 3 Ind. 167 ............ 620 
State and Carroll, 23 Alab. 28 ........... 618 
State and Cochran, 7 Humph. 554 .... 618.628 
State and Crawford, 2 Yerg. 60 •..•.. 618,628 
State and Dean, 2 Smeedes & Marsh. 200. 329 
State and Freeman, 5 Conn. 348 ...... 619, 628 

379 



14GRATT. CASas CITJCD. 

tate v. Godwin, 5 Ired. 401. ............ 620 Taylor and Osborne, 12 Gratt. 117 ...... . 
State and Granger, 5 Yerg. 459 .......... 618 189, 291, 298,396,403,408,410,414,416, 419 
State v. Hart, 4 Ired. 246 ........•..•..•. 141 Taylor v. Taylor, 20 Eng. Ch. 720 ..... " 558 
State and Hildreth, 5 Black. SO .. 322,327,329 Tazewell v. Smith's adm'r, 1 Rand. 313 .. 
State and Hudson. 9 Yerg. 408 .......... 620 ................................... 254, 394-
State and Hurt, 25 Miss. 378 ............ 6{)7 Templeman and Queen. 1 Salk. 55 .... , .• 713 
State and Lockridge. 7 Black. 417 •... 327, 329 Thamer and Forward's adm'r,9 Gratt. 
State v. Mann. 2 Dev. & Bat. Law 579 ... 142 537 ........................... 403. 410, 41Q 
State v. McLeod, 1 Hawks 344 ........... 619 Thelusson v. Woodford, 4 Ves. 227,325 .. 251 
State v. Minor, 1 Black. 236 .•...•. " 323, 329 I Thomas' Case, 2 Va. Cas. 479 ........••.. 618 
State and Morris, 3 Humph. 333 ......... 629 Thomas' adm'x & Cox, 9 Gratt. 323 .. 218, 2.36 
State and Oliver, 17 Alab. 587 ........... 618 Thomas v. Jenks,S Rawle 221.. . .. .. .. 5:; 
State and Porter, Martin & Yerg. 226 ..• 636 Thomas v. Palmer,l Jones' Equ. 140 .... 19.1 
State and Ranson, 22 Conn. 153 .. ! ...... 636 Thompson's Case, 8 Gratt. 637 ........ 618,631 
State v. Samuel, 2 Dev. & Bat. 177 ...... 142 Thompson v. Charnock, 8 '1'. R. 139 .. 313,460 
State and Slaughter, 6 Humph. 410 ..•... 6{)7 Thompson v. State, 4 Black. 88 ....•...•• 323 
State and Smith, 9 Alab. 990 ....•....•. 142 Thorle1 and Doe, 10 East 442..... ...... 99 
State and Smith, 7 Porter 492 .•.......•. 329 Thornbill and Flureau, 2 W. BI. 10i8 .•.• 114 
State and Stanton, 13 Ark. 317 •...... 618,619 Thornton's Case, 1 Moody's C. C. 27 ..... 66-" 
State v. Stout, 6 Halstead 124 ..•........ 329 Thruston v. Commonwealth, 3 Dana 224. 322 
State v. Thompson, 4 Black. 88 .......... 323 Thurborn and Regina,5 British Crown 
State and Young, 11 Humph. 200 ........ 618 Cas. 387 ........................ 633.636.642 
State of Maryland v. Brown, 12 Wheat. Thurland and Dormer, 2 P. Wms. 506.... 98 

419 ................................. '" 429 Tinsley's adm'r and Clarke, 4 Rand. 250. 115 
State, use of Clemens v. Van Lear & als., Tad fl. Baylor, 4 Leigh 298 ........... 514,516 

5 Maryl. 92 ............................ 142 Tookey and Gist, 2 Rich. 424 ............. 142 
Stearns and Lawrence, 11 Pick. 501. •.•. 474 Tottenham and Emmet, 20 Eng. L. & E. 
Steele's heirs v. Logan, 3 A. K. Marsh. 348.. . .. . . .. . . .. . .. .. . . . . .. .. .. . ... . 12 

394 .................................... 619 Tousey and Douglaas, 2 Wend. 352 ...... 474 
Stein fl. Yglesias, 1 Cromp.Mees. & Ro.. Townes and Lawson, 2 Alab. 373........ 4 

565. . . . . . . . . ........•... " . . • . . . . . . . . 6 Trigg's heirs and Pierce'. adm'r, 10 
Stephen. v. Guppy, 3 Russ. 171 ......... 125 Leigh 406........... ........ . ...... 114 
Stephens and Hart's adm'r, 6 Ad. & Ell. Trotter v. Blacker, 6 Porter 269 ..... 253, 2S8 

N. S. 937 .............................. 383 Trustees of Meth. Church and Wright, 1 
Stephenson and Sawyer, Breese 6 ......• 620 Hoffm. Ch. 202 .......•..••...•.•...... 254 
Steven8Qn and Clark, 2 W. Bl. 803 ....... 619 Trustees of Sailors' Snug Harbor and .•• 
Stevenson and Singleton, 1 Leigh 72.... Inglis, 3 Peters 99 ......••.••. 255,257,260 

........................... 140, 176, 193, 397 Tucker and Dana, 4 John. 487 ........... 619 
Steward and Wilks, Cooper'. Ch.:Cas. 6 .• '1:17 Tudor v. Samyne, note, 4 Mylne & Craig 

. Stinson's ex'or v. Day & wife. 1 Rob. 389................................... 384 
435 ................................... 522 Tunstall v. Pollard'. adm'r, 11 I.eigh 1 

Stoner v. Zimmerman, 21 Penn. 394 ..... 254 ............................... 233,235,240 
Stone and Spraage, Amb. 721. ..••.....• 334 Turner's Case,S Rand. 678 •......••.. 135, 136 
Stout and State, 6 Halstead 124 ..•...... 329 Turner's (Sir Edward) Case, 1 Vern. 7 ..• 384 
Straker and Graham, 4 Mees. & Welsb. Turner v. Turner, 1 Wash. 139.......... 29 

721.... .. ... ...... . ........... 619 Underhill v. Van Cortlandt, 2 John. 339. 303 
Stratton and Powell. 11 Gratt. 792 ... 233,240 Union Factory and Rider, 7 Leigh 154 ... 358 
Streatfield v. Streatfield, Lead. Cas. in United States and Dillingham, 2 Wash. 

Equ. 65 Law Libr. 271, 289 .......... 562 C. C. 422 ............................. 321 
Street and Cochran, 1 Wash. 79 .. 618,629,633 United States v. Fultz, 1 Brock. 255 .•... 705 
Stuart and Miller, 9 Wheat. 680 ....•.... 234 United States fl. Giles, 9 Cranch 212 .... , 2.34 
Stump and DOl1glas' ex'or, 5 Leigh 392 United States v. Robeson, 9 Peters 319 .• 

....•..•••........ ................ . 218, 221 ...................•.......••. 302, 303.461 
Sturdevant v. Ford, 43 Eng. C. L. 61.... 6 Upshaw fl. Upshaw, 2 Hen. & Munf. 381. 562 
Summers and Bean, 13 Gratt. 412 .•••... 146 Vaiden's Case. 12 Gratt. 717 ...•..... 618,620 
Sumner v. Child, 2 Conn. 6{)7 .•....•.•.. 491 Vail v. Nelson, 4 Rand. 478 ....•...... 116. 125 
Sumner and Murdock, 22 Pick. 156 ...... 618 Vaise fl. Delaval, 1 T. R. 11. ..... 619, 6'J:i, 629 
Surbaugh and Maria, 2 Rand. 232....... Vance's Case, 2 Va. Cas. 162 ......•..... 596 

..•................. 153,185.290,291, 297 Vancleave & Kelso and Allen, 15 B. 
Susan fl. David Wills. 3 Brevard 11 .... 142 Monr. 236.... ......•... • ..•......•.. 598 
Sutton v. Crain, 10 Gill & John. 458 •. 290, 291 Van Cortlandt and Underhill, 2 John. 
Swan and Cluggage, 4 Binn. 150 ........ 619 Ch. 339. .. . . .. . .. . .. .. .. . ............. 303 
Sylvester and Lenoir, 1 Bailey 632 ...... 142 Van Eps and People, 4 Wend. 387 ...•.• 322 
Taliaferro a"d Pratt, 3 Leigh 419 •...... 374 Van Lear and State. use of Clemens, 5 
Taliaferro fl. Pryor, 12 Gratt. 277 ....... 515 Maryl. 92 ............................. 142 
Tallman and Daggett, 8 Conn. 168...... 71 Varnum v. Abbott, 12 Mass. 474......... 90 
'rapscott v. Cobbs. 11 Gratt. 172.... . . . . . 40 Vass' Case, 3 Leigh 786 ......•....•...•• 620 
Taylor fl. Browne, 2 Leigh 419 562 Vaughan fl. NorthUp, 15 Peters 1. ....... 23$ 
Taylor v. Cullens, 12 Gratt. 398 ...•.. 145,185 Veeder & Co. and'Mamdield & Sandusky 
Taylor a"d McCance. 10 Gratt. 580...... 29 R. R. Co .• 17 Ohio 385 ... . ......... 303 
Taylor's adm'r v. Nicolson, 1 Hen. & Waddjngham and Pyrke, 17 Eng. L. & E. 

Ml1nf. 67 .............................. 303 535 ......•. , . . . . . . . . . .. . ....••........ 114 

380 



CASKS CrrBD. 14GRATT. 

Wade andMyera, 6 Rand. 444 .......... 378 
Wainsfort and Warner, Hob. 127........ 454 
Wales v. Willard, 2 Mass. 120 ........••. 234 
Walker v. Denne. 2 Yes. Jr. 170 ...•..••• 265 
Walker and Skrine, 3 South Car. Equ. 

262 .......................... 176,185,193 
Walker and Whitehead, 10 Mees. &: 

Welsb. 696 ............................. 4,6 
Wallace and Dold, 3 Leigh 259 ........•. 522 
Walton v. Hale. 9 Gratt. 194 ..........•.. 532 
Wankford v. Wankford. 1 Salk. 299 .••.• 223 
Warburton and Owen, 4 Bos. &: Pul. 326 

.................................... 619.627 
Warburton v. Warburton, 23 Eng. L. &: 

E. 415 ..•..•.......•.........•...•••... SS6 
Ward a.d Baugh. 4 Yes. 623 ••.•.•...... 182 
Wardell v. Pinney. 1 Wend. 217. . . . . . . . . 4 
Ware v. Carey, 2 Call263 ................ 514 
Warner v. Wainsfort, Hob. 127 ..••.•.... 454 
Warren and Price's ez'or, 1 Hen. &: 

Munf. 385 .......•.•..•........•....... 618 
Washburn and Levaaser, 11 Gratt. 572 •• 37, 38 
Washburn a"d Slade, 5 Ired. 557 •....••.• 254 
Watson and Homer, 25 Eng. C. L. 595 ... 619 
Webber a"dGardner, 17 Pick. 407 .••.... 454 
Webb fl. Kelley, 16 Eng. Ch. part 1st, 470 

................................... 255, 257 
Wel.~h and Bradley, 1 Munf. 284 ..... , ••• 291 
Wernick's adm'r fl. McMurdo, 5 Rand. 51 

...••••..••.......••....•.. 217, 223,224,444 
West and Carruthera,63 Eng. C. L. 143 .. 4,6 
Weston fl. City Council of Charleston, 2 

Peters 449 ............................. 427 
Weston fl. Weston, 14.John. 428 .•.....••. 234 
West fl. West's ez'or, 3 Rand. 373....... 99 
Wheeler v. Guild, 20 Pick. 545... ...... 11 
Wbichner and Ayling, 6 Adol. &: Ell. 264 

....................................... 281 
White fl. Commonwealth, 6Biun. 179 .... 597 
Whitehead v. Walker, 10 Mees. &: Welsb. 

696 ..................................... 4,6 
White and .Jones, 11 Humph. 268 •••••••• 598 
White fl. Roulkac, 9 Ired. 63. • . . . . . • . .• .. 598 
Wick's Case, 2 Va. Cas. 387. • . . .. • •. 596, 618 
Wight and Grantland, 2 Munf. 179 ....•. 115 
Wilcoz v. Roots, 1 Wash. 140 .•.•.•.. 334, 337 
Wild v. Serpel, 10 Gratt. 40S ••••••••••• 55 
Wilkes v. Steward, Cooper's Ch. Cas. 6.. 277 
Willard and Wales, 2 Mass. 120 ...•••..•. 234 
Williams and Governor, 3 Ired. 152 ... 234,240 
Williams v. Lewis,5 Leigh 686. . • •• . . . . . 29 
Williamson v. Beckam, 8 Leigh 20 .•• " . 99 
Williams and Ricard, 7 Wheat. 59 •••.••.. 494 
Willing v. Peters, 7 Barr 2KI ••• • 375, 379, 382 
Willa' adm'r and Clarke, 6 Gratt. 475 •..• 224 
Wills, David a"d Susan, 3 Brevard 11 ... 142 

Wilson's ez'ors and Allison's ez'or, 13 
Sergo &: Rawle 330 .................. 376,382 

Wilson a"d Foley. 11 East 6 ...........•. 494 
Wilson v. Frazier, 2 Humph. 30 .......... 234 
Wilson and Hanna, 3 Gratt. 243..... ...• 69 
Wilson and York &: Maryland Line R. R. 

Co., 11 Gill &: .John. 58 ............. 302,462 
Windover and Robbins, 2 Tyler 11 .•.... 619 
Windsor's Case, 4 Leigh 680 .......... 583, 587 
Wingfield's adm'r and .Jincey, 9 Gratt. 

708 .....•...•..•.••..................•. 336 
Wiseland and Mothland, 3 Penn. 185 •... 234 
Wiseley 'V. Findlay. 3 Rand. 361. . . • . . . .. 552 
Wood's Case, 4 Rand. 329 .... 321. 322.324,330 
Wood and Burnham, 8 N. Hamp. 334.... 4 
Wood V. Deen, 1 Ired. 230. •.......•.... 71 
Wood and Doraley, 6T. R. 710.......... 460 
Woodfall's Case, 5 Burr. 2661 ........... 619 
Woodford andTheluBBOn, 4 Yes. 227.325 .. 257 
Woodhouse's Adm'r and Dykes &: Co., 3 

Rand. 'JJl1. • • • • • • • • • • • . . • • • • • . • ... • • • • •. 224 
Wood v. Humphreys, 12 Gratt. 340 .... 146,178 
Wood v. Mitchell. 6 T. R. 247 ....••...... 703 
Woods and Pinckard, 8 Gratt. 140. '" ••• 337 
Wood a"d Worsley, 6 T; R. 710 ..•..•.... S03 
Wooller and Rex, 3 Eng. C. L. 270 ....... 619 
Wootton v. Redd's ez'ors, 12 Gratt. 196 

.................................... 399, S50 
Wordsworth and Nicolson, 2 Swanst. 365. 125 
Worsley and Wood, 6 T. R. 710 .•.•..•... 303 
Wortham's Case, 5 Rand. 669 .........•.. 581 
Wren and Herbert, 7 Cranch 370 .••••... S50 
Wright v. Trustees Meth. Church, 1 

Hoff. Ch. 202 ..•.••...•.•••...••..•. 254 
Wright and Young, 1 Camp. 139 ....••.. 4, 20 
Wyatt's Case, 6 Rand. 694 .•...•.•••• 383, 649 
Wynn v. Carrell, 2 Gratt. 227... . .....• 

..................... . 156, 178,193,397,402 
Yates v. Compton, 2 P. Wms. 308 .•.••.• 381 
Yates and Sherrington, 12 Mees. &: 

Welsb. 855 .....•....•.•.....••....•... 381 
Yerby et uz. v. Lynch, 3 Gratt. 460 ..••• 380 
Yerby v. Yerby, 3 Gratt. 28 ........•.••• 337 
Yglesias and Stein, 1 Cromp. Mees. &: 

Ross. 565........ ..... .•... ... ......... i 
York Building Co. v. McKensie, 2 .Johns. 

Ch. 268 ................................ 115 
York &: Maryland Line R. R.· Co. and 

Wilson, 11 Gill &: .John. 58 ••.•..... 302, 462 
Young and Burton, 1 McMul. Eq. 255 ... 147 
Young and Grey, Harper S. C. 38 .....•. 598 
Young v. State, 11 Humph. 200 ...••.•••• 618 
Young v. Wright, 1 Camp. 139 ..•..••... 4,20 
Zane and Prentice &: Weiasenger, 2 Gratt. 

262 .................................... 3,15 
Zimmerman and Stoner, 21 Penn. 392.... 254 

381 





CASES 
DJCCIDBD IN TIlE 

Supreme Court of Appeals of Virginia. 

Davis v. Miller, &tc. 
April Term. 18M. Richmond. 

due note Is subject. In the hands of the endorsee 
are or are not only 8uch equities as attach to the 

note Itself; as Ulepllty or want of failure of 
consideration. ·or a release or payment. or a 
counter claim aereed to be set 011. which Is 

equivalent to payment. 

•. ~ .......-D .. boaored-T ...... fer of-Bffect 2 
of ~ to T ...... fenw.-Payment by the 
malter to the payee and endorser of a nelrOUable 
note. after It has been protested for non-payment. 
taken up by the payee and transferred by him to 
his creditor as collateral security for a larlrer 
debt. such payment belq made without knowl· 
~e of the transfer. 18 not a Irood defence to an 
action bronlrbt on tbe note by the transferee and 
holderqalnst the malter. 

II. Samo-~.s..e-Set-Off lie*- Mairei' ud 
Pqw. ..... A set·01l as between the maker and the 
payee acquired after the transfer of an over-due 
note. thoulrb acquired without notice of tbe trail&
fer of the note. cannot be setoff ualnst the holder. 

6. s...-s.--Bador_t'-- L.epI TltIo.l
By the endorsement of nelrOtiable notes. tboulrh 
after due. the lelral title passes without notice to 
the maker. But In the case of transfers of choses 
In action not nelrotlable. only the equitable title 
PaBBes. and the maker may mate payments to the 
payee or oblilree until he has notice of the tran&
fer. 

2. .s.--s...-P~ by EadorMr-Bffec:t oa Ne
ptIIoblllty.t-payment of a dishonored note by an 
endorser. does not extlnplsh Its nelrOtlablllty as 
to him and all parties liable thereon to him; 
thouh It dlschar'lres the liability of snbsequent 
endorsers. whose liability will not be revived by 
hi. puttlq the note alraln In circulation. 

J. s..e-Overdae-Tna."" o'-Subject to Eqaltle&*
Where an over-duenotc is transferred. the bolder 
tates It subject to all the defence8 and equltle8 to 
which It was subject In the hand8 of his Immediate 
endorser. whether or not he has any notice thereof: 
except that an arcommojatlon note In his bands 
Is not therefore Invalid. 

... s...-.s..e-s..e--Sabject to What Eqalu.
Qaere.-QU4'1'.: If the equities to which 8uch over-

"NIIo ....... P ...... -DI.hoaored T ...... fer of Bffect 
of I'a7-' to T ........ rror.-The proposition of the 
prIDdpal case. that off-eets acquired or payments 
made after the endorsement of an overdue note. 
tholll'h the 01l-sets were acquired or paymeuts made 
~fore notice of the endorsement. con8t1tute no 
defence as qalnst the endorsee. was approved In 
Smith v. Lawson. 18 W. Va. 2M ... 

s...-Pre-BldBtInc Debt-Val" Coaalderatlon.-lt 
will he conceded on all hands. that a pre-exlHtlnlr 
debt Is a valid consideration for tbe pledlre of a 
nelrotlable note. as of any other property. These 
words used by JUOOB MONCUBlIln the principal case 
were approved In Cammack v. Soran. 80 GratL 2116. 
See also,fOOt-ROt. to Cammack v. Soran.lID GratL .. 
where authority In points are collected. 
ts...-D .... oaored-Pa,--t by Badoreor-Bffecton 

NeptlallUlty.-See Smith v. Lawson. 18 W. Va. 212. 
~.rdae-T"""" of-Sabject to Bqaltle&

It seems well established that. wbere an overdue 
nelrotlable note is tr3,Jlsferred. the holder tateslt 
RubjecL to all the defence and equiLles to wblch It 
was BDbject In the hands of hlslmmedlate endorser. 
Whether be had notice thereof or nolo The prlncl· 
pal case Is cited In Arents v. Com .• 18 GratL 768. '/'Ill; 
Cottrell v. Watkll\s. 811 Va. 811. 812, 17 S. E. Rep. 828; 
Karn v. Blackford (Va.). 20 S. E. Rep. 1411. as author
Izlnlr the proposition. See also. loot-ROt. to Arents 
v. Com.. 18 GratL 71!11. 

7. s...-SaIIIo.-Statate-Not AppIIcabIe.'-The act. 
Code. ch. 144. I 14. p. 15811, In relation to suits by 
asslpees does not apply to nelrotlable paper. 
tboUirb such paper haa been tran8ferred after due. 

8 • .s.--PlMdIDlf ad PrKtIco-V .... _ betwMa 
Oed .... tloa and Note-H_ Takon Mvaat..-of.-
The declaration on a nelrOtiable note. 8tates the 

~s...-Samo-.5ot-Off bet_ MaIrer ad 
Pay--Exchanll'e Bank v. Knox. 111 Gratt. 747. BaYs: 
"It 18 a principle of law. too w~ll settled to admit of 
doubt or arll'ument now, that a set-off as between 
orllrlnal parUes. acquired after the asslnment for 
a 110M ~ purpose. of the subject In controversy 
and notice thereof. cannot be 8et off ualnst a holder 
for value. 12 Johnson R.841; I John. Ca.lil: Ii Munf. 
888: 14 GraU. 1." 

See Farmers' Bank v. W1l118, 7 W. Va. 110; and also. 
ROt, to first head·note of tbls case. 

ISamo-Samo-BndorM_t P_ LepI Tltlo.
Endorsement of a dlsbouored nelrotlable Instrument 
passes the lelral title without notice to the mater; 
for lIuch notes are sUll nelrotlable. See the prinCi
pal case approved as to this point In Moses v. TrIce. 
III GratL _ 664. See also, Davi8 v. Noll. 88 W. Va. 
M. 17 S. E. Rep. '/91. 

,Non-NotrotIIlblo Pspor-Aulp_t o'-Effect of 
Statuto.-Bentley v. Fire Ins. Co .• 40 W. Va. 729.28 S. 
E. Rep. 1181\, and Bantz v. Basnett. 12 W. Va. '/'Ill. 780. 
cite tbe principal case asauthorlzlnlrthe proposition 
tbat. tboulrh the statute cbanged the common·law 
principle tbat cbose8 In action. not nelrotlable. 
could not be asslped. and validated sucb aBBllrn· 
ments, and Irave tbe aBBIgnee an action In his own 
name. tbe asallrnee bas only equitable title. and tbe 
assllrnor retains legal title. See also. Garland v. 
Richeson, 4 Rand. 268; Clartaons v. Doddridll'e, I" 
Gratt.44. 

"Neptlsble Psper-Plesdlac ud Pnctlco-Vsrl_ 
batw.a Doc:Iarstion ud Note-H_ Tsba MV8Dt..-
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endorsement and delivery as at the time of the 
maltlnll'; and the proof Is that the delivery was 
after the note fell due: this Is no variance; and If 
it was. could only be taken advantall'e of at the 
trlal by a motion to exclude the evidence, or to 
Instruct the ,ury to dlsrell'ard It. 

.. IDstruc:tlona-Weight o. Evlde~ at 8 .... 11-
Where the plaintiff's case Is clearly made out. and 
the onlY Question Is whether the defendant has 
made out a 1I'00d defence; It Is not decldlnll' upon 
the wellrht of evidence to Instruct the 'ury upon 
the assumption of the facts as true, which the 
evidence tended to prove If they believe It. that 
the defence Is not suft\clent; If the Instruction 
I tselt Is correct. 

This was an action of debt in the Circuit 
court of Essex county, brought by Miller 
& Mayhew against R, M. Davis, to recover 
the amount of a note for six hundred and 
ninety-four dollars and seventy-five cents, 
payable six months after date, at the Ex
change Bank at Richmond. The declara
tion was in the common form. The note 
was executed by Davis to Edward L. Fant 
& Co., and was endorsed by them to the 
plaintiffs after it fell due. 

The defendant pleaded nil debet; and 
payment before notice of assignment: on 
which i88ue was joined. On the trial it 
was proved that the note was regularly pro
tested for non-payment, on the 31st of July 
1850, at the Exchange Bank in Richmond. 
and was returned to the Merchants 

3 
Bank of Baltimore, where it was 
*taken up by Fant & Co. on the 6th 
of August, with money advanced to 

them by the plaintiffs; and when Fant & 

.f.-See the principal case In Smith v. Lawson. 18 W. 
Va. Sf4; Lonlr v. Campbell, 81 W. Va. 871. 11 S. E. 
Rep.ll19. 

on all points relatlnlr to nelrOtiable Instruments, 

Co. had thus gotten possession of the note. 
they assigned it to the plaintiffs as a se
curi ty for a large debt which they then 
owed and still owe to the plainti1Js. Of this. 
assignment Miller & Mayhew sent the de
fendant a notice; but he did not receive it 
until after the 9th of August; on which day 
he paid the amount of the note to Fant & 
Co. and took their receipt. 

When all the evidence had been intro
duced, the plaintiffs moved the court to in
struct the jury, that upon the facts which 
the evidence' tended to prove. if they be
lieved it, the receipt from E. L. Fant & 
Co. to the defendant, constituted no suffi
cient defence against the action of the 
plaintiffs in this cause. Which instruction 
the court gave. There was a verdict and 
judgment for the plaintiffs; and the defend
ant applied to this court for a supersedeas. 
which was allowed. 

Morson, for the appellant, insisted: 
1st. That the declaration being in the 

common form of an endorsee against 
the maker, upon an endorsement before the 
note was due, it was not sustained by the 
evidence, which showed the transfer to 
the plaintiffs after it was due, and had been 
taken up by Fant & Co. And he insisted 
that the plaintiffs should have stated their 
case specially. He referred to Bank of 
U. States v. Jackson's adm'x, 9 Leigh 221. 

2d. That the plaintiffs having taken the 
note after it was due, and after it had been 
retired by the parties who held it at the 
time it was dishonored, it was open to all 
the defences to which paper not negotiable 
was open. 2 Rob. Pro 251; 1 Parsons on 
Cont. 213, 216, 217, and note. That the 
note having been taken as a collateral secu
rity, the plaintiffs were not holders for 

• ee monographic Mt. on "B111s. Notes, and Checks." 4 
value. Prentice & Weissenger v. Zane • 
2 Gratt. 262; and therefore *on both 
grounds the defendant having paid 11lutnactlonB-Wellrht of Evldence.-In K. "D. 

K. Co. v. Noell, 86 Va. 14, II S. E. Rep. 478,' the court 
Maid: "It Is a fundamental maxim that the court 
responds to Questions of law. and the 'ury to Que ... 
tiona of fact. The court must decide on the admls
Ilblllty of evidence. that belnll' a Question of law; 
but not as to Its welll'ht after It Is admitted. that 
belnll' a question of fact; and the decided cases. 
says Mr. Conway Robinson. evince a zealous care to 
watch over and protect the lelrltlmate powers of a 
'ury. They show that the court must be very care· 
ful not to overstep the line which Keparates law 
from fact. They elltabllsh the doctrlne that when 
the evidence Is parol any opinion as to the welll'ht. 
effect. or sutllclency of the evidence submitted to 
the ,ury. any aBIIumption of a fact as proved. will 
be an Invasion of the province of the ,ury. 1 Rob. 
Pro 388; Cornett v. Rhudy. 80 Va. 110: McDowell v. 
Crawford. 11 Gratt. 402; Bart. Law Pro 214; Barlng 
Y. Reeder. I Hen. " M. 174: Moore v. Chapman. 8 
Hen. "M. 266; Whitacre V. M·Ilhaney. 4 Munf. 310; 
H'Rae v. Scott. 4 Rand. (Va.) 468; DaDI. II. JEil/fl'. 11 
(Hatt. 1: Hopkins v. Richardson. II Gratt. 485." See 
also. Flsber V. Duncan. 1 H. "M. 568. 3 Am. Dec. 11m; 
Tyler V. C." O. R. Co .• 88 Va.894. 13 S. E. Rep. 975; 
Burke V. Lee. 16 Va. BIll; (oot'MU to Ward V. Cburn. 
18 Gratt. 801; monOilraphlc Mte on "Instructions" 
appended to Womack v. Circle. 211 Oratt. 1112, 

the note without notice of its transfer, the 
payment was valid, aDd protected him. 

Griswold. for the appellees, insisted: 
1st. That after a general verdict, the ob

jection taken to the form of the declaration 
cannot be sustained. 2 Tucker'S Com .• 
book 3, p. 304-310; Chitty on Bills 360; 
Young v. Wright, 1 Camp. R. 139; Gould 
v. Eddy, 1 Mass. R. 1; Little v. O'Brien, 
9Id. 423; Wardell v. Pinney, 1 Wend. R. 
217; Lawson v. Townes, 2 Alab. R. 373; 
Carruthers v. West, 63 Eng. C. L. R. 143. 

2d. That although the endorsee of a note 
pa,t due when taken, takes it subject to the 
equities of the maker, yet the equities of 
which the maker may avail himself are only 
equities inherent in the note at the time of 
the transfer. 1 Parsons on Cont. 214, 215, 
216, and the cases in the notes; Whitehead 
v. Walker, 10 Mees. & Welsb. 696; Bro
naugh V. Moss, 10 Barn. & Cress. 558, 21 
Eng. C. L. R. 128; Carruthers v. West. 6l 
Eng. C. L. R. 143; Robinson v. Lyman, 10 
Conn. R. 30; Perry V. Mays, 2 Bailey's S. 
C. R. 354; Cain v. Spann, 1 McMul. R. 258; 
Hughes V. Large, 2 Barr's R. 103; HaveDs 
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Y. Huntington, 1 Cow. R. 387; Johnson v. 
Bloodgood. 1 John. Cas. 51; O'Callaghan v. 
Sawyer, 5 John. R. 118; Losee v. Dunkin, 
i Id. 70; Baxter v. Little, &c., 6 Metc. 7; 
Burnham v. Wood, 8 N. Hamp. R. 334; 
Annan '\"'. Houck, 4 Gill's R. 325. 

MONCURE, J. Several questions arise 
in this case. I will consider in the first 
place the main one, which is: 

Whether payment made by the maker to 
the payee or endorser of a negotiable note, 
after it has been protested for non-payment, 
taken up by the latter, and transferred by 
him to a creditor as collateral security of a 
larger debt, such payment being made 

5 
without knowledge of the transfer, is 
a good defence to an action ·brought 
on the note by the transferee and 

holder against the maker? 
A negotiable note may be transferred at 

any time while it remains a good, SUbsist
ing, unpaid note, whether before or after it 
has arrived at maturity; Story on Prom. 
:Sotes, i 178; and in the latter case, even 
though it be protested for non-payment and 
bear upon ita face the marks of its dis
honor. Payment of a dishonored note by 
an endorser does not extinguish its negotia
bility as to him and all parties liable 
thereon to him; though it discharges the 
liability of subsequent endorsers, whose 
liability will not be revived by his putting 
the note again in circulation. Beck v. 
Robley, reported in a note to 1 H. Bl. 89, 
is perfectly consistent with this. Blake v. 
Sewall, 3 Mass. R. 556; and Boylston v. 
Greene, 8Id. 465, in which it was held that 

be governed by the same rules as negotiable 
paper for consideration. So that a bona 
fide endorsee of such a note, whether before 
or after maturity, and though knowing it 
to be an accommodation note, may enforce 
it against the prior parties. In that case 
an endorsee of an over-due note acquires 
a right, though the endorser under whom 
he claims has none. Sturtevant v. Ford, 
43 Eng. C. L. R. 61; Carruthers v. West, 
63 Id. 143; Story on Prom. Notes, i 178; 
1 Parsons on Contracts 213-217. 

But what is the nature of the equities 
subject to which an endorsee of an over-due 
note takes it? Are they only such equities 
as attach to the note itself; as illegality or 
want or failure of consideration, or a release 
or payment, or a counter claim agreed to 
be set off (which is equivalent to a pay
ment)? Or do they embrace also claims 
arising out of collateral matters, such as a 
general set-off? On this subject there is 
much contrariety of decision. In England 
it was decided in Bronaugh v. Moss, 10 
Barn. Ii Cress. 558, 21 Eng. C. L. R. 128, 
that the endorsee of an over-due bill or note 
is liable to such equities only as attach on 
the bill or note itself; and not to claims 
arising out of collateral matters, such as a 
general set-off is. This is a leading case, 
and has since been uniformly followed in 
that country. Stein, lic. v. Yglesias, &c., 1 
Cromp. Mees. & Ros.565; Whitehead v. 
Walker, 10Mees. & Welsb. 696. In the lat
ter case it was averred in the plea that the 
endorsee received the bill with notice of the 
set-off; and yet it was held to be no de
fence. Parke, B .. , said, "If the note be 
released or discharged, the plaintiff, under a note once paid by a party to it, ceases to 

be negotiable, were founded on a misap
prehension of what was decided in Beck v. 7 
Robley; and were overruled in Guild v. 
Eager, &c., 17 Id. 615, which conforms to 
Gomez Serra v. Berkeley, 1 Wils. R. 46, 
and Callow v. Lawrence, 3 Maule & Sel. 95; 
as indeed do all the cases on the subject 
which I have seen, except the two cited 
supra from 3 and 8 Mass. See 2 Rob. Pro 

such circumstances, cannot make a 
·title to it. But a set-off is not an 
equity; it is a mere collateral matter; 

it is a right to set off a cross demand 
against the plaintiffs' cause of action, which 
was introduced to prevent a multiplicity of 
actions." Alderson, B., said, "If the doc
trine advanced on the defendant's part were 
correct, no one would be able to tell whether 
certain instruments were negotiable or not; 
for their negotiability would depend on the 
will of a third person. No one could tell 
whether the maker would set off his claim 
against the prior party or not: if he will 
not, the bill is negotiable, otherwise it is 
not." In a very recent case decided by the 
Court of exchequer, Oulds v. Harrison, 28 
Eng. L. & E. R. 524, it was held that the 
right of an endorsee of an over-due bill of 
exchange to sue the acceptor, is not de
feated by the existence of a debt due from 
the drawer to the acceptor, and notice by 
the latter to the drawer before endorsement, 
of his election to set off the amount against 
the bill; nor is the endorsee affected by the 
existence of a right of set-off as between 
the acceptor and the drawer, although the 
bill was endorsed without value and for the 
purpose of defeating the set-off. Parke, B., 
delivering the judgment of the court, said, 
"although the plaintiff gave no value. the 
bill is transferred to him by endorsement, 
and he has a right to sue upon it as much 

new ed. 235-6. 
But though a negotiable note may be 

transferred as well after as before it be
comes due, the rights of the endorsee are 
very different in the two cases. 2 Rob. Pr. 
new ed. 252. In the case of a transfer of 
a note before it becomes due to a bona fide 
holder for value, he takes it free of all 
equities between the antecedent parties of 
which he has no notice: and it has been 
held that even gross negligence would not 
alone deprive him of his right. He thus 
often acquires a better right than that 
of the endorser under whom he claims. In 
the case of a transfer of an over-due note, 

6 
the holder takes it as a dishonored 
note, subject to all ·the defences 
and equities to which it was sub

ject in the hands of his immediate en
dorser, whether he has any notice thereof 
or not: He receives nothing but the 
title and rights of such endorser. An 
exception exists in the case of an accommo
dation note, which is said, in general, to 

385 



14GRATT. VIRGINIA RJCPORTS, ANNOTATJCD. 8,8,10 

as any endorsee who is the holder for value. 
There is, therefore, no defect in his title on 
that account. The only question then is, 
Does the supposed fraud vitiate the title, 
and in what way?" "We think it is no 
fraud. The holder is under no legal obli
gation to allow the debt to be set off against 
the claim on the bill, unless he has entered 
into a contract to that effect with the de
fendant. We think this contract would 
create an equity in favor of the defendant, 
or attach to an over-due bill." "It is 
wholly contingent whether the defendant 
",ill have a debt due to him from the 

8 
1l1aintiff when the bill is sued on; and 
'"if there be, whether the defendant 
will choose to plead a set-off." 

The doctrine of Bronaugh v. Moss has 
been recognized and followed, I.believe, in 
most of the states of the Union in which 
the question has come up for adjudication. 
See the cases cited in note (c), 1 Parsons 
on Contracts 215; and in 2 Rob. Pro new 
ed. 253. In Massachusetts and South Caro
lina all set-offs between the original par
ties existing at the time of the transfer of 
the ti tle, are allowed: So in Maine; and so 
also in North Carolina. Id. In New York 
the course of decision has fluctuated; and 
the point was considered doubtful in Miner 

. v. Hoyt, 4 Hill's R. 193, 197. In this state 
there has been no decision on the subject. 

But whatever conflict of authority there 
may be upon the question, whether the 
equities, subject to which an endorsee takes 

missible as existed at the time of the en
dorsement. 

Then, are payments made to the endorser 
after the endorsement of an over-due nego
tiable note, but without notice thereof, good 
defences to an action brought on the note 
by the endorsee? They seem to stand on 
the same footing with after-acquired set
offs, if set-offs between the original parties 
be admissible defences at all against the 
endorser; and Shaw, C. J., treats them as 
standing upon the same footing, in his 
opinion in the case last cited. Speaking of 
the maker of the note, he says "Having 
made his promise negotiable, he is liable to 
any bona fide holder and actual endorsee; 
and therefore even after the note has be
come due, in making payments to the origi
nal promisee, or in further dealings by 
which he gives him a credit, he has no 
right to presume, without proof, that the 
promisee is still the holder of the note. 
Besides, in case of payment of a negotiable 
note, or of a credit which the maker intends 
shall operate by way of payment, be has a 
right to have his note given up, if paid in 
full, or to see the payment endorsed if par
tial. Should he insist on this right, in the 
case proposed, he would at once perceive 
that the person to whom he is making pay
ment or giving credit, is no longer the 
holder of the note." 

an over-due negotiable note, embrace set
offs in favor of the maker against the payee, 10 
existing at the time of the endorsement, I 
have been able to find no case in which it 
was held, or even said, that set-offs between 
those parties, arising or acquired after the 
endorsement, even though without notice 
thereof, are good against the endorsee. 

It was said by the counsel for the plain
tiff in error, that no case can be found in 
which it haa been dec~ded that payment to 

the endorser of an over-due negotiable 
*note without notice of the endorse
ment, is not a good defence to an 

action brought by the endorsee against the 
maker. This I believe to be true: At least 
I have been able to find no such case; and 
the court has been referred to none by the 
counsel for the defendants in error. The 
case cited from 6 Metc. R. 7, was referred 
to by him. But what is said on the subject 
in that case by Shaw, C. J., though I think 
very sound, is yet obiter dictum, and not a 
judicial decision of the question. On the 
other hand, however, it may be answered. 
that no case can be found in which it haa 
been decided. or even said, that payment to 
an endorser after the endorsement is a good 
defence against the endorsee. That no de
cision can be found the other way. may 
well be accounted for by the fact that pay
ment of a negotiable note is very rarely 
made without taking in the note, or having 
the payment, if partial, endorsed thereon; 
and no occasion has therefore occurred for 
a decision of the question. That no such 
occasion has occurred, is itself an argument 
in favor of the defendants in error. 

On the contrary, it was expressly decided 
in Baxter V. Little, &c., 6 Metc. R. 7, that 
they are not. Shaw, C. J., in his able opin
ion, said, "A note does not cease to be 
negotiable, because it is over due. The 
promisee by his endorsement may still give 
a good title to the endorsee. Notesorother 
matters of set-off acquired by the defendant 
against the promisee after such transfer, 
cannot be given in evidence in defence to 
such note, although the maker had no notice 
of such transfer at the time of acquiring 
his demand against the promisee." The 
endorsee of a note over due takes a legal 
title; but he takes it with notice on its face 
that it is discredited, and therefore subject 
to all payments, and offsets in the nature 

of payment. The ground is, that 
*by this fact he is put upon enquiry, 
and therefore he shall be bound by 

all existing facts, of which enquiry and 
true information would apprise him; but 
these could only apprise him of demands 
then acquired by the maker against the 
payee. " These views, I think, are sound; 
and conclusively show that if set-offs be
tween the prior ~arties are admissible 
defences at all aga1Dst the endorsee of an 
()ver-due negotiable note; only such are ad-

But in the absence of express authority, 
I think the question, upon principle. is 
quite a plain one. The law merchant, 
which is a part of our law, has made certain 
paper negotiable. The payee or person 
legally entitled to it may pass the legal title 
to another: and the title of that otber i. 
just as perfect as if he had been the origi
nal payee; or just as perfect as would be his 
title to any other kind of property legally 
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transferred to him. It follows, that after necessary ingredient in a valid transfer of 
the transfer, payment can only be made to title to a negotiable note. The maker, in 
him; and if made to another, would be a contemplation of law, is supposed already 
paYlDent in the payer's own wrong or at to have notice. When a negotiable note i. 
his own risk. To say that a paynlent made endorsed by the payee, it assumes the na
to the endorser without notice of the trans- ture of an accepted bill of exchange; the 
fer is a good payment, is to beg the ques- endorser being the drawer, the maker the 
tion. It is in effect to say that such notice I acceptor, and the endorsee the payee of 
is necessary to pass the legal title. If it the bill. The maker, having made the note 

were necessary to pass the legal title, payable to order, has accepted this bill in 
11 then it would *follow that payment to advance. And to require notice to the 

the endorser before notice of the en- maker in order to a valid endorsement of a 
dorsement, would be a good defence against negotiable note, would be like requiring 
the endorsee. But if it be not necessary notice to the acceptor in order to a valid 
to pass the legal title, then it follows, I drawingofa bill of exchange. Reynolds v. 
think as clearly, that such a payment is not Davies, 1 Bos. f Pul. 625. 
a good defence against the endorsee. Pay- There is a material distinction in regard 
ment can only be made to the person who to notice, between a negotiable note, and 
is invested with the legal title; and the choses in action not negotiable. "In the 
common law rule of caveat emptor by anal- latter case (says Shaw, C. J., in the case 
ogy applies to the case. For though a before cited from 6 Metc. R. 7), notice of 
maker of a negotiable note in making a the assignment must be given by the as
payment cannot be said to be a purchaser, signee to the debtor to prevent him from 
yet there is at least as much reason for making payment to the assignor. Without 
holding him responsible for want of caution such notice, he has no reason to presume 
in making a payment, as for holding a that the original creditor is not still his 
purchaser responsible for want of caution creditor; and payment to him is according 
in making a purchase. Indeed there is to his contract, and in the due and ordinary 
m.,re. For due caution will always protect course of business. The assignee takes an 
the former against an improper payment; equitable interest only, which must be en
while the greatest caution may not protect forced in the name of the assignor; and 
the latter against an improper purchase. until notice, he has no equity against 
The former is always safe in making pay- 13 the debtor which can be *recognized 
ment to the legal holder of the note, which and protected by a court of law or 
he may thereupon require to be produced equity." A negotiable note, by its very 
and surrendered to him; white the latter is nature and terms, is designed for circula
often deceived by a false possession, and Hon in the mercantile world. Its negotia
must at his peril look to the title, which may tion by mere endorsement and delivery, or 
be separate from the possession. See by delivery only, is in the usual course of 
Wheeler v. Guild, 20 Pick. R. 545, 553. business. Choses in action not negotiable, 

Let us now enquire what is necessary to are not designed for circulation. They 
a transfer of the legal title to a negotiable may be assigned in equity; but not so as to 
note, and whether notice to the maker or prejudice the debtor; who until he receives 
any other party is required. On this subject' notice of the assignment, may safely make 
the authorities speak plainly and uni- payments to the original creditor. 
formly. A negotiable note is made payable The Code, ch. 144, f 14, 583, declares that 
to the payee or order. If no such order be "the assignee of any bond, note or writing 
made, payment must of course be made to not negotiable, may mantain thereupon any. 
the payee. If such order be made, payment action in his own name, which the original 
must be made accordingly, by the very obligee or payee might have brought; but 
terms of the note. It then stands as a shall allow all just discounts not only 
note payable to the person to whom it iii against himself, but against the assignor 
ordered to be paid by the payee. How is before the defendant had notice of the as
the order to be made? By the practice of signment." This section is the same in 
merchants it is made by endorsement on effect with 1 Rev. Code, ch. 126, f 5, p. 484. 
the note; which may be either in full It applies only to writings not negotiable; 
or in blank: and when made, the note and its only effect is to authorize the as-

must be delivered to the endc:.rsee; signee of such writings to sue at law in his 
12 ·such delivery being necessary to a own name. The legal title still remains 

valid endorsement. 1 Parsons on in the assignor, in whose name the suit 
Contracts 205; Emmet v. Tottenham, 20 at law may be brought. This section 
Eng. L. & E. 348; Sairsbury v. Parkinson, can, by no just rule of construction, be 
Id. 351. Endorsement and delivery with extended to negotiable notes, whether be
intent to pass the property, is a complete fore or after maturity; for in either case 
transfer of the legal title. Lloyd v. How- they are negotiable. They are not only not 
ard, 69 Eng. C. L. R. 995. If the payee embraced, but are expressly excluded by the 
endorse the note in blank, that is, merely words of the section. "It were better, 
endorse his name upon it, the legal title perhaps (as was said by Parker, C. J., in 
may be transferred from one to another, ad Sargent v. Southgate, 5 Pick. R. 312, 319), 
infinitum, by mere delivery with intent to that dishonored notes should not be nego
pass the title. Thus It is seen that notice tiable, but assignable only." It has been 
of the endorsement to the maker, is not a long settled, however, that they are nego-

V R, 14 Gratt-25 387 
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be bet 
not ye 
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gs to the leg 
assignable on 

hould be so. T 

There is no necessity for notice to the 
maker, of an endorsement of a negotiable 
note, in order to protect him against loss 

occasioned by making payment to a 
*person not entitled to the note. If 
he sustain such loss, it can only be 

14 

the result of his own gross laches. He may 
discharge himself by payment to any per-
son, w sion of the no 
an app ght of ownersh 
less he t such person 
actual hough if an e 
ment to give that 
title, t re he can safe 
it, is b ain if the endo 
is genu1ne, an ,1 he endorsemen e 0 
a particular person, that the person produc
ing it is the identical person. Story on 
Prom. Notes, i 1!3. He is not bound to 
pay the note, unless it be produced and 
surrendered to him on payment. It is not 
sufficient to show that the note has been 
lost or even destroyed, or that it has become 
over s a right to it . 
youche and as his 
agains e claim or 
thereo If it be lost 
stroye the time of the 
destru er due or not, h 
liable w, but only in 
which elief, can at t 
time require ample indemnity. Id. i 108. 
These doctrines seem to be well settled in 
England, and have not been questioned in 
this state. 2 Rob. Pro new ed. 219--222. 

Then the remaining enquiry upon this 
branch of the subject is, Whether the de
fendants in error, to whom the note was 
delive d b th ayees as collateral se-
curity bt, are such bo 
holder ed to enforce t 
agains notwithstandi 
pay me the payees aft 
deliver hout actual kn 
thereo 

Ther no question co 
with the mercanble law which is of more 
importance, and upon which, at the same 
time, there is a more distressing conflict of 
authority than the question, whether a 

15 
holder of a negotiable note received as 
collateral security *of a pre-existing 
debt, is such a bona fide holder as to 

be free of all equities existing against the 
note i the person from 
he rec e affirmative 
propos is maintained 
decisio , of the Suprem 
of the s, in Massac 
and i states i also b 
Story on Promissory e 195. gative ismainta 
New York, Pennsylvania, and other states. 
See the cases, or most of them, collected 
in 2 Rob. Pro new ed. 249--251. In this 
state, Prentice, &c. V. Zane, 2 Gratt. 262, 
is the only case which bears upon the 
subject, and seems to have been based upon 
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upposed correc egative 
f the propositi e case is 
ferred to in the d. The 
in that case hiladel-

ph1a i and the decis10n conformed to the 
well settled law of the place of the con
tract. Whether the case would have been 
decided in the same way if the note had 
been a Virginia contract, is un£ertain. The 
question may therefore be considered as 
still unsettled in this state. 

But I deem it unnecessary to express any 
n upon the v in this 
in which it ma pro hac 
hat the negati proposi-
s correct, and of a ne-
Ie note as colla holds it 
t to the equiti gainst it 
time it was r m. The 

o e s in this case sa 1n a plight, 
because the note was over due and dishon
ored when it came to their hands. That it 
came to their hands as collateral security of 
a debt, can place them on no lower ground: 
though it would have placed them on that 
ground (on the concession above made), if 
they had received it before its maturity. 

negative of th is based 
this j not that note as 
collateral secu Ider for 
value, *in the c ning of 
the word, but t take it 
e usual course rding to 

nguage of the m and the 
consequence is es it as 

the person from Whom he received held it. 
He takes the legal title, if that person held 
the legal title. It will be conceded on all 
hands, I presume, that a pre-existing debt 
is a valid consideration for the pledge of a 
negotiable note as of any other property. 
The endorsee of a note so received can 
maintain an action unit not onl against 

aker but the e ould not 
ain an action a orser, if 
re not an endor A mort-

of property a urity of 
-existing debt ser for 
in the mean in ry laws. 
f opinion, ther defend-

ants 10 error are bona fide holders for value 
of the negotiable note in question, and that 
payment by the maker to the endorser after 
he had transferred the title to the holders. 
is not a good defence to the action of the 
latter against the maker. 

Indeed, it might perhaps be maintained 
that valuable consideration is not necessary 

tect a bona fide negoti-
ote against a s ment by 
aker to the en ble con-
tion is not nec d trans-
a negotiable n • be the 
t of a gift, ivos, or 
. cau!la. In wson, 5 
. Hurl. & Gord., eld that 

payment by the acceptor to the drawer of a 
bill of exchange, after the latter had en
dorsed it without value to the endorsee, was 
not a good defence to an action by .the en
dorsee against the acceptor of the bill. '·It 
would be altogether inconsistent with the 
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negotiability of these instruments (said statute was never in force in Virginia. But 
Parke, B.), to hold, that after the endorser statutes have from time to time been passed, 
has transferred the' property in the instru- some of which were in force when the note 

ment, he may, by receivinlr the in this case was executed, placing notes 
17 amount of it, affect *the right of his negotiable at a bank, or office of discount 

endorsee." "A bill of exchange is a and deposit of a bank, in the state, on the 
chattel, and the gift is complete by delivery same footing as foreign bills of exchange; 
coupled with the intention to give." It did and now by the Code, c. 144, * 7, p. 581 
not appear in that case that the endorsement (which, however, though enacted before, 
took place after the bill had become due did not go into effect until after the execu
and payable; and Baron Parke said it was tion of the said note), it is declared tbat 
Dot to be so inferred, though the counsel every promissory note for money payable 
for the defendant contendec:1 that it was. in this state at a particular bank, &c. shall 
But I do not see that the question was at be deemed negotiable. See 2 Rob. Pro new 
all material. The legal title to negotiable ed. 172. The note in this ease was made 
paper may be transferred without value, "negotiable and payable at the Exchange 
whether before or after maturity; and in Bank at Richmond, Virginia," and so was a 
either case, the endorsee takes it subject to negotiable note by the operation of a statute 
all equities then existing, but not to mat- then in force. Sess. Acts 1836-7, p. 66, i 
ters of defence accruing afterwards between 6. Being a negotiable note, it is subject to 
the prior parties. The endorsee may sue in all the rules of the mercantile law in regard 
his own name as in other eases; but he to negotiable paper. 
cannot sue the donor, though he be an Having disposed of the main question in 
endorser, there being no consideration to the case, it is now necessary to notice the 
support the action, which is founded on remaining questions, which I will do very 
privity of contract. As to the donor, the briefly. 
endorsement, if it be a contract, is an exec- 19 *The first of these is, Whether there 
utory contract, and requires a valuable is a fatal variance between the aHe-
consideration to support it. As to the prior gations and the proofs, in this, that the dec
parties, it is an executed contract, and laration avers that the note was endorsed 
valid without consideration. More properly to the defendants in error on the day of its 
speaking, it is no contract at all, but an execution, while the evidence shows that it 
executed gift. If the transfer be merely was transferred to them after it was dis
colorable, of course any defence may be made honored? I do not see how this question 
to the suit which could be made to it, if it can be raised in this ease. It might have 
were in the name of the party really entitled. been raised in the Circuit court by a motion 
I deem it unnecessary, however, to decide in to exclude the evidence. No such motion 
this case, whether the defence set up would was made. The only question which can 
ha\"e been a good one if the transfer of the now be raised is as to the correctness of 
note to the defendants in error had not been the instruction given by the Circuit court, 
for valuable consideration; being of opin- that upon the facts which the evidence 
ion that it was. tended to prove, if believed by the jury, the 

It will be observed, that in the foregoing receipt constituted no sufficient defence to 
yie"s I have not adverted to the fact that the action. The truth of that proposition 
the defendants in error had ·an interest in .is unaffected by the question of variance. 
the payment of the note to the Merchants BlIt if the question could now be raised, I 
Bank, in Baltimore, and therefore furnished am of opinion that there is no such va
the payees with the money for that purpose, riance. While a declaration must, in gen
by discounting another note for them, nor eral', state a time when every material fact 
to the fact that· a day or two after the happened (at least that was the rule before 

note was taken up and transferred the Code took effect), it is not generally 
18 ~y the payees to the defendants in necessary that the time should be stated 

error, to wit, on the 7th of August truly, unless it constitute a material part 
1850, the latter wrote to the plaintiff in of the contract declared upon, or unless the 
error informing him of the transfer, and date of a written instrument is professed 
requesting payment to be made to them or to be described. 1 Chitto Pl. 257. The 
their order; which letter, however, in con- general if not the universal practice is to 
sequence of his absence from home, was state endorsements of a negotiable note 
not received before the latter part of that as having been made at the time of its 
IIIODth. I have not adverted to these facts, execution. After setting out the execution 
because I considered that without them the of the note, the endorsements are concisely 
case is in favor of the defendants in error, stated as follows: "And the said B then 
Ind I did not wish to encumber it unneces- and there endorsed and delivered the said 
sarily. I have viewed it in the aspect most note to the said C; and the said C then 
favorable to the plaintiff in error. and there endorsed and delivered the said 

Before I leave this branch of the subject, note to D." But it is argued, that where 
it is proper to advert to the manner in the note is transferred to the plaintiff 
which the note in this ease is made negoti- after its maturity, that fact constitutes 
able. Promissory notes, though payable to a material part of the contract under which 
order, were not, it seems, negotiable at he claims, and should therefore be stated 
common law, but were made negotiable in in the declaration. It has never been de
England by statute' 3 and 4 Ann, C. 9. That cided that there is any difference in the 

389 
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mode of stating endorsements made 
before and after *maturity; or that in 
the latter case the endorsements should 

be stated as having been made after ma
turity. On the contrary, where an en
dorsement of a bill was stated in the 
declaration to have been made before the 
bill became due. but appeared in evidence 
to have been made afterwards. this was held 
not to be a material variance. Young v. 
Wright, 1 Camp. R. 139. In a suit against 
the maker of a negotiable note, the endorse
ments are merely stated, not as parts of the 
defenltant's contract, but to show the plain
tiff's title to sue upon that contract. The 
note being negotiable until paid, that title 
is complete, whether the endorsements be 
before or after maturity. If the endorse
ments be not made in the usual course of 
business-as for example if they be made 
after the note is dishonored-the defendant 
is theceby let in to certain defences which 
he would not otherwise be allowed to make. 
But all this is matter of defence, and must 
come from the defendant. The law pre
sumes. in the absence of proof, that en- 22 
dorsements are made before maturity; 
because that is the usual course of business. 
But the presumption may be repelled by 
proof. The holder of a note which comes 
to him after it is dishonored, may, like any 
other holder, sue as endorsee of any person 
who may have endorsed the note in blank, 
whethec'immediately or remotely; in the 
latter case, striking out the intermediate 
endorsements, whether special or in blank. 

of the payees, dated August 9, 1850, for the 
amount of the note. Tbis receipt, standing 
alone~ was not a sufficient defence to the 
actioft'. The legal presumption in that 
state of the case was, that the note had 
been endorsed to the plaintiffs for value be
fore it was dishonored. To counteract this 
presumption and complete the defence, the 
deposition of Hawkins was introduced by 
the defendant, to prove that the note was 
transferred to the plaintiffs after it was 
dishonored, though before the date of the 
recei pt, to wit, on or before the 7th of 
August 1850, and as collateral security of a 
debt, instead of for value received at the 
time of the transfer. The evidence tends to 
prove no other facts, favorable to the de
fendant, than these. The question then 
arose, whether the receipt, taken in connec
tion with these facts, if the jury believed 
them to be proved, constitute4 a sufficient 
defence to the action; and the court i n
structed the jury that it did not. I see no 
error in this instruction. It expressly refera 

the weight of the evidence offered to 
*prove the facts to the determination 
of the jury. The instruction was not 

as to the sufficiency of the e"idence to 
pro\'e the facts, but as to the sufficiency of 
the facts (if believed by the jury to be 
proved) to constitute a defence to the action. 
It was the province of the jury to decide as 
to the former; but of the court, if invoked 
for the purpose, to decide as to the latter. 
It would have been more regular perhaps 
if the court had instructed the jury that if 
they believed from the evidence that the 
note was transferred to the plaintiffs before 
the date of the receipt, though after the 
note was dishonored, and as collateral se
curity of a pre-existing debt, then the 
receipt constituted no sufficient defence to 
the action. But l1S there is no conflict in 
the evidence and no uncertainty as to the 
facts which it tended to prove; and as upon 
those facts, viewing the evidence Blost 
favorably for the defendant, the receipt is 
no sufficient defence to the action, I think 
the instruction is substantially unobjection
able. It is certainly more so than was the 
instruction in Pleasants v. Pendleton. 6 
Rand. 473; which, however, was sustained 
by this court. 

If he sue as endorsee of one who endorsed 
it before maturity, the endorsement would 
be truly stated as made before maturity. 
And yet the defendant would be entitled to 
show in his defence that the note came to 
the plaintiff after it was due, and subject 
to cectain equities which attached to it in 
the hands of the person from whom he re
ceived it. 

The case of Bank U. States v. Jackson's 
adm'x, 9 Leigh 221, was cited and much 
relied upon by the counsel for the plain

tiffs in error to show that the variance 
*in question is fatal. But I do not 
think that it can have that effect. 

21 

That was a suit by endorsees, not against 
the maker, but the endorser, not of a nego
tiable note. but a note not negotiable by 
the law of Virginia. The contract of the 
endorser was special and peculiar, and could 
only be declared on specially. There was a 
demurrer to the declaration and a special 
verdict. The court held the special counts 
to be bad on demurrer, or unsupported by 
the facts found by the verdict. The differ
ence between that case and this is, I think, 
sufficiently obvious, without further re
mark. 

The next question is, Whether the court 
instructed the jury as to the weight of the 
evide1lce? The plaintiffs, to sustain tl\eir 
action, offered in evidence the note in the 
declaration mentioned, and there rested. 
This evidence, standing alone, would have 
been sufficient for the purpose. Thereupon 
the defendant offered in evidence a receipt 

The remaining question is, Whether 
"there is error in the verdict and judgmen t. 
because the costs of protest are found 
against the defendant, while there was no 
sufficient legal evidence of the fact of 
protest before the jury?" This qaest:ion 
might have been raised in the Circuit court 
by a motion for an instruction framed for 
the purpose; or by a motion for a new trial. 
But it was not: and it cannot be now raised 
in this court. If it had been raised in the 
Circuit court by a motion for an instruction 
the evidence of protest might have bee~ 
thereupon supplied. Non constat that such 
was not the case. The evidence was not in 
when the exception was taken to the in
struction given in regard to the receipt· 
but it might have been offered afterwards: 

The receipt itself shows that the note 
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23 was *protested. If the question had This was an action of debt on an indem-
been raised by a motion for a new nifyingbond in the Circuit court of Henrico 

trial, the error in the \"erdict, if any, could county, instituted in .July 1847 by Benjamin 
and would have been cured by a release. It .J. Duval, adm'r de bonis non, &:c. of Mosby 
is a general ntle, that questions not raised Sheppard deceased, who sued for the bene
in the court below, cannot for the first fit of .John and Benjamin Sheppard, against 
time be raised in this court. That rule em- .James Malone and Richard H. Whitlock, 
phatically applies to a question of this lrind. the obligors in the bond. This bond 

I think there is no error in the judgment, 25 was taken in December 1827, to *in-
and that it ought to be affirmed. demnify Mosby Sheppard, the high 

sheriff of the county, for any injury or·loss 
DANIEL and LEE, Js., concurred in the he mi~ht sustain by the levy of an execution 

.pinion of Moncure, .J. then In his hands, sued out by .James !lfa-
ALLEN, P., and SAMUELS, I., dis- lone against the goods and chattels of 

lented. Benjamin Haley, upon four slaves as the 
property of Haley, which were claimed by 

Jnqment affirmed. 10hn and Benjamin Sheppard. The pro-
ceedings in the suit, and the quesbons 

*Duval, Adm'r "c. v. Malone" al. 
April Term. 18&7. Ricbmond. 

I ............... PrKtIat-Varluce 1Ietw_ Declaratloa 
ad Boad Declared ~ ......... wItbeut Crsvl .. 
Oyer-Effect.-A declaration on an Indemnlfylnlr 
bond In the name of the administrator d, hofli._ 
of tbe bllrh sheriff. sets out the bond as made to 
Ilimself: and without craviDir oyer of the bond, the 
defendants demur. As there Is enoDirb III the 
declaration to enable tbe court to proceed to 
Judcment accordlnlr to law and tbe very rilrbt of 
the cause, the demurrer sbould be overruled. 

:a. s...-.s..._ttew AdvsaUp T.aa.~ take 
adTantalre by demurrer of a variance between the 
declaration and tbe bond declared on, tbe defend· 
ant sbould craTe oyer of the bond. 

J. ....... lfyIac BeaU-Statna LI .. ltlalr Actions on
PnI8pectIve.t-The provtso In tbe act of February 
2Il, 1828, Sup. ReT. Code m. I 1. limltinlr actions on 
indemnlfylnlr bonds to seven years, does not apply 
to an action on a bond executed prior to the paa
G6e of the acLt 

... PIeMlDlr .... Practk:e--laaaasterisl Iaa __ Jad.r-
_tNoaObatSGteVeredlcto.-ThecourtmaYrefuse 
to receive a plea whlcb presents an Immaterial 
Issue. or may strike It out If It bas been lI.led. or 
may either durlnlr tbe PrQIrreB8 of the trial or 
after verdict, set aside the iRllue. or In a proper 
case render judlrment notwitbstandlnlr the ver· 
dlcL 

.. StaIlltea-Proapectlv"S-Thoulrb the lellisiature 
may bave autbority to make a law to operate 
retroactivelY, yet It must clearly appear tbat sucb 
was the Intention. 

arising in it, are stated by ludge Samuels 
in his opinion. There was a judgment for 
the defendants: and the plaintiff applied to 
this court for a supersedeas, which was 
allowed. 

Lyons and C. Robinson, for the appel
lant. 

R. T. Daniel and Patton, for the appel
lees. 

SAMUELS, 1. The printed rec:Grd of 
this case, although of small volume, is 
taken up, in a great degree, with extraneous 
matter. The portions properly belonging 
to the·record are very confusedly copied; 
the proper order of their sequence inverted; 
and we are left to ascertain what is the true 
record, by searching through the mass of 
extraneous matter for its detached parts, 
and putting them in their proper order. 

By subjecting the record to this process, 
it appears, that on the 3d day of December 
1827, Mosby Sheppard, sheriff of Henrico 
county, acting under the statute 1 Rev. ch . 
134, I 25, p. 533, took from the defendants 
an indemnifying bond in conformity with 
the provisions of that statute. "hat suit 
was brought on this bond July 21st, 1847, in 
the name of Benjamin .J. Duval, adminfs
trator de bonis non of Mosby Sheppard, at 
the relation of 10hn Sheppard and Benja
min Sheppard. That the defendants de-· 
murred to the declaration. That they:at 
different times filed pleas, that they had per
formed the conditions of the bond, and the 
plea of non damnificatus; and they also ePlelldlalr sad Prutlce-Vsrlsace betw_ Declare

doD ud Bond Declared oa-How Advaalace Tskea.-
See. In accord, Sterrett T. Teaford. 4 Gratt. 84. 26 

tendered a plea that the caulte of ac· 
tion did not accrue *within se'Yen 
years before the institution of the 

' ..... olf)'lDlr Bond&.-See Irenerally. monolrrapblc 
lICIt. on "Statutory Bonds" appended to Goolsby v. 
Strother. 21 GratL 107. 

trhe act, after dlrectlnlr tbat an addition sball be 
made to the condition of an lndemnlfylnlr bond, 
aays: "Provided. tbat no sult shall be maintained 
upon an indemnlfylDir bond taken In pursuance of 
tbls or the before-recited act, unless tbe same be 
commenced witbin seven years after the date of 
such bond: savlnlr to Infants./mu.eollm and persons -lOfIIPO. ",Hili •• three years after tbelr respectiTe 
cIlsabllltieg shall have cea.sed." 

IStatata-Prwpecttv .. -It is a cardinal rule In tbe 
Interpretation of statutes tbat, lboulrb tbe lellisla
lure may bave the power to make a law operate 

suit. The plaintiff objected to the reception 

retrospectively. yet It must clearly appear that such 
was the Intention. for the presumption Is tbatit was 
Intended to operate only ou future transactions. 
See Price v. Harrison, 81 Gralt. 114, aud /ookaou: 
PbUips v. Com .• 19 GratL 486, and/oot·nou. 

And even remedial statutes are to be deemed 
pro.JUctitl~ In tbelr operation, and uot to be applied 
to proceedlnp pendlnlr at tbe time of tbelr enact· 
ment, unless a contrary Intention appears. City of 
Ricbmond v. Supervisors. 88 Va. lI04,l!1S, 2 S. E. Rep. 
26: Stewart v. Vandervort, 84 W. Va. 524.12 S. E. ReP. 
736, 7lIII; ~'owler v. Lewis, 86 W. Va. 112. 14 S. E. 
Rep. 447, 4M. 
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ment, a repleader may be aWM'ded. 1 Rob. 
Prac. (old ed.) 222; Beale's adm'r V. Bote
tourt Justices, 10 Gra tt. 278; Boyle's adm' r 
v. Overby, 11 Gratt. 202, and the cases there 
cited. If a court shall impro\'"idently receive 
a plea tendering an immaterial issue, it 
may retrieve its error either after verdict, 
or during the progress of the trral. And it 
follows, for a stronger reason, that the court 
may and ought, of its own motion, or on 
motion made, to refuse to try an immate
rial issue. 

The statute of February 28th, 1828, Sup. 
Rev. Code, p. '1:12, is directory merely and 
not mandatory; and it contains no clause 
repealing the statute, 1 Rev. Code, ch. 134, 
I 25, p. 533. This court decided in the case 

of this plea; but the court overruled the ob
jectioQ. and received the plea: thereupon 
the plaintiff filed a replication, alleging 
that suit had been brought on this bond on 
the 4th of February 1828, which suit had 
been revi ved in the several names of the 
several successive representath'es of Mosby 
Sheppard's estate named in the replication; 
that the suit was dismissed by the court on 
the 19th of May 1846, in the absence of the 
plaintiff, and without his knowledge or 
consent, and without any reasonable or 
sufficient cause; and further, that this (the 
second) suit on the bond was brought 21st 
July 1847, as soon as the plaintiff was ap
prised that said first suit was dismissed. 
The defendants filed a rejoinder to this 
plea, denying the existence of the record 
of the first suit in the replication alleged. 28 
The Circuit court decided that the're was no 
such record, and gave judgment for the de
fendants. Thus the case was decided for 
the defendants, on the plea of the statute 
limiting actions on indemnifying bonds to 
seven years. It is unnecessary in this case 

of Dabney v. Catlett. 12 Leigh 383: 
same case, 12 Leigh *634; and in the 
case of Aylett v. Roane, 1 Gratt. 282, 

that an indemnifying bond taken after 
May 1, 1828, but of the form and substance 
prescribed by the stat. 1 Rev. Code, i 25. 
p. 533, above referred to, was valid and 
binding. The limitation prescribed by the 
act of 28th February 1828, is fully satisfied 
by applying it to either class of bonds taken 
after the 1st May 1828, when the act took 
effect; though it was earnestly insisted by 
the defendants' counsel in the argument 
here, that the statute applies in this case, 
although the bond was taken before May I, 
1828; that the statute has a retroactive 
operation. 

to decide whether the court without a jury 
could properly try the issue as upon a re
joinder of nul tiel record; or whether the 
replication was or was not immaterial and 
naught; for however these questions may 
be decided, in my judgment the case before 
us presents but two material questions: 1st, 
as to the sufficiency of the declaration upon 
general demurrer; 2d, as to the validity of 
the plea of the statute of limitations. 

The dedaration on its face shows an In
accuracy in reciting the bond as ha,-Ing 
been executed to the plaintiff. who is Ben
jamin J. Duval, administrator de bonis non 
of Mosby Sheppard deceased; yet there is 
enough to show that the bond was in fact 
executed to Mosby Sheppard, the plaintiff's 
intestate; and the declaration sets forth 

sufficient matter of substance for the 
27 *court to proceed to judgment accord-

ing to law and the ve1 right of the 
ca"use. 1 Rev. Code, p. 511, 101. If the 
defendants desired to take advantage of a 
variance between the bond declared on, and 
that of ·which profert was made, they should 
have taken oyer of the bond. This was not 
done; and the demurrer was properly over
ruled. The second question is as to the 
validity of the plea of the statute of limi
tations. This plea does not conform to the 
statute. Sup. Rev. Code, p. '1:12, although 
it was obviously founded thereon; but it was 
so regarded in the argument here, and I 
shall so consider it. 

If the plea presented no bar to the cause 
of action alleged, the court should have 
sustained the plaintiff's objection to its re
ception. It would be an idle waste of time, 
labor and expense, to engage in the trial of 

It may be conceded for the purposes of 
this case, that a statute of limitations is to 
be regarded as affecting the remedy; and 
that the legislature has authority to vary 
the remedy, by enlarging or restricting 
the time within which it may be pursued. 
Ob\'"ious considerations of justice require 
that in the exercise of their power a rea
sonable remedy should be saved to any 
party ha\'"ing a right. It would be harsh 
legislation to deprive him of his right, un
der color of modifying and limiting hi. 
remedy, either by reserving to him no 
remedy at all or one that is merely illusory 
and likely to be of no value. In the case 
before us, however, I deem it unnecessary, 
and therefore improper to express any 
opinion in the question whether the suffi
Ciency of the remedy is to be decided by 
legislative discretion, or by judicial de
termination. In our case, the well settled 
principles of this court require that we 
shall construe the statute before us as 
operating prospectively only, although the 
legislature may have authority to make a 
law· to operate retroactively. yet it must 
clearly appear that such was the intention. 

We have seen that there are two well 
defined classes of indemnifying bonds taken 
after May lst, 1828, under the former and 
latter statute, respectively. to which the a fact, or series of facts, alleged in plead

ings, upon which, if found to be true, no 
judgment could be rendered. The court of 29 
its own motion. even after verdict. may 
disregard the finding of immaterial facts; 
and in a proper case judgment may be ren
dered non obstante veredicto; or if the case 

limitation applies: thus full effect may 
be given *to the later statute, by ap
plying it prospectively only. See 

Turner v. Turner, 1 Wash. 139; Elliott'. 
ex'ors V. Lyell, 3 Call 234; Williams v. 
Lewis, 5 Leigh 686; McCance V. Taylor, 1. 
Gratt.58O. be not in a condition to warrant a judg-
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The limitation insisted on is found in a 
proviso; and the proper function of a pro
viso is to modify or restrain in some degree 
the body of the enactment. It would be 
perverting its use to apply it to a class of 
subjects not affected by the body of the en
actment. 

For these reasons, I am of opinion that 
the act prescribing a limitation of seven 
years to actions on indemnifying bonds, is 
no bar to the case alleged in the declara
tion. 

The decision of the Circuit court overrul
ing the demurrer to the declaration should 
be affirmed; but the judgment for the de
fendants upon the plea of the statute of 
limitations, should be reversed. with costs; 
the plea of the statute of limitations stricken 
from the record; and the cause remanded 
for trial upon the other issues therein; and 
for further proceedings. 

The other judges concurred. 

Judgment reversed. 

JO -Atkins" als. y. Lewis" als. 

July Term. 1l1li'1. Lewtsbuflf. 

(Absent LB_. J.) 

t. Appellate Prac:tlc:e-Bvtde_-Abftract o' Pateat
No 0IIIectI0a 1m Lower Coart.*-Defendants In eject· 
ment rely upon an outstandlnlr title In a tblrd 
person. and offer In evidence au abstract of the 
patent certlfted by the re!r1ster. which Is received 
wltbout objection. This Is to be renrded In the 
appellate court as prima lad. evidence that such a 
grant was lJISued. thoutrh the case came up on a 
demurrer to evidence. 

2. Pat .... -Laad Porfelted for Dellaqueat TUe&t-A 
patent for land forfeited for non-payment of taxes. 
was unauthorized by any law prior to the Code of 
1849: and therefore the entry and survey of the 
laud lI'ave the pateutee no equity therein. 

,1. TUlltloa-5ale o' Laad-Purcbue by Owner-Effect 
of Patent Oranted after 5ale.-Tholl&'h tbe entry 
and survey of land were made prior to a sale 
thereof as forfeited land under a decree of the 
conrt. yet the sale havlnll' been made prior to tbe 
ISlInlnlr of the patent. and the land havlnlr been 

·"ppeu.te Pncttce--·SecoIIduy BvldeDce-No 0..-
tIoa In Lower Court.-ln· B. &: O. R. Co. v. Skeels. S W. 
Va. 5110. It was said: "Tbls evidence. althoulrh 
oecondary. certainly tended directly to prove tbe 
<ontract supposed In the Instruction. and the doc
trine Is too well settled to be called In question that 
If secondary evidence 18 Introduced wltbout objec
tion In the court below. an objection to It In the 
appellate court comes too late and will not be 
cOll5ldered. Shue v. Turk. Iii Gratl. lIM: .AtkilU tI. 
L-ttU. 14 (iratt. IU; Buchanan v. Clark. 10 Gratl. 172: 
'l'ayloe v. ~mlth. 10 Ill. 1iIiI!: Roberts v. Graham. 8 
Wallac:e 1i'I1I; Hummel v. The State. 17 Oblo Law 
StateRep ... •· 

tPateau-Laad Porfelted for Deflaqaemt Taxu.-In 
Morrill v. Scott. 81 Fed. Rep. 770. the principal case 
was dted asautborlzlnll' the proposition that a grant 
for land forfeited for non·payment of taxes was 
unauthorized by any law prior to tbe Code of I~. 

purcbased by the ori!r1nal owner. wbo paid as tbe 
ca~b payment thereof. more than sumc1eut to 
satisfy all taxes. damatres and costM due to the 
commonwealth: and tbe court bavlnll'. after the 
Issulnll' of tbe patent. directed tbe balance of 
tbe I>urcba. .. e money to be released to the pur
cbaser. and tbe commls.'l!oner of delinquent land .. 
bavlnll' conveyed tbe land to blm: hl~ title Is 1I'00d 

• all'alnst the patentee. who never was In pos.eMslon. 
and wbo claimed tbe commonwealtb's title under 
the act of Marcb 22. 1842. 

.. Ejectment-Ouutandlnlf TItle In Anotber-Rllfht of 
Deleadaat to Set up.;-Defendants In posses.olon of 
land. as atralnst a plaintiff In ejectment who never 
has been In poKscsslon. but claims the common· 
wealth'g title under the act of March 22. 1842. may 
set up an outMtandlnll' title In another. to protect 
their possession. 

This was an action of ejectment insti
tuted in November 1849, in the Circuit court 
of Kanawha county, by James A. Lewis 
and two others, against Davidson D. Atkins 
and four others, each claiming separate 
parcels of the land embraced within the 
patent of the plaintiffs. On the trial the 
defendants demurred to the evidence; and 
upon that demurrer the court rendered a 

judgment for the plaintiffs. Where-
31 upon the ·tenants applied to this 

court for a supersedeas; which was 
allowed. The facts are stated in the opin
ion of Judge Allen. 

McComas, for the appellants. 
B. H. Smith, for the appellees. 

ALLEN, P. This was an action of eject
ment instituted before the present Code 
took effect. On the trial, the lessors of the 
plaintiff, to make out their title, read to 
the jury a grant from the commonwealth 
to them, for six hundred and thirty acres, 
dated the 30th of December 1842; and 
offered evidence to show the identity of the 
land claimed with that described in their 
patent, and that the defendants w~re in 
the possession of it. There was no proof 
that the lessors of the plaintiff had ever 
taken possession of the land granted to 
them. On the contrary, their own evidence 
tended to show, that the defendants, and 
those under whom they claimed, had been 
in the actual possession of the land in con
troversy, or the portions held by them re
spectively, anterior to and at the date of 
the said grant. 

tEJeet_t-Rllfht of Defendant to Set up OuuUlad. 
lair Title la Another.-The Irt'neral rule. as recolI'Dlzed 
by tbe principal case. that In an ejectmeut sult·a 
defendant In pos.qesslon may defeat a recovery by 
showlnll' an older title than that of the plaintiff. In a 
third party under whom the defendant does not 
claim. was approved In Usher v. Pride. Iii Gratt. 201. 
This rule was also recolI'nlzed In Moody v. McKim. 5 
Munf. 374. This rule Is based on the prinCiple (sub· 
ject to exceptions) that the plalntlff's right to recover 
In an action of ejectment rest.q upon the strenll'th of 
his own title and not upon the Imperfections and 
weakness of bls adversary·s. pp. 89.40 of principal 
case. For further authorities In point. see mono· 
Irrapblc not~ on "Ejectment." 
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The lessors of the pl,aintiff having closed The defendants also offered in evidence 
their testimony in chief, the defendants a deed dated the :!Sth of October 1851, exe
thereupon offered in evidence the record and cuted by James M. Laidley the surviving
proceedings, showing the forfeiture and sale commissioner of delinquent and forfeited 
of sixteen thousand eight hundred acres of lands in Kanawha county, to the North 
land which had been granted by the state to American land company, by that name and 
Albert Gallatin and Savary De Valcoulon, description, for the tract of sbteen thou
by grant bearing date the 17th of March sand eight hundred acres. 
1788. From the commissioners' report, be- The evidence of the defendants being
ing part of said proceedings, it appeared closed, the lessors of the plaintiff offered 
that the tract of sixteen thousand eight in evidence the books of the commissioners 
hundred acres of land was conveyed by the of the revenue, and the delinquent lists of 
patentees to Robert Morris, by deed dated said county, to show that the said tract of 
the 7th of May 1794, who conveyed the same six hundred and thirty acres granted to 
by deed dated the 5th of March 1795, to them had been duly entered on said books, 
Thomas Willing, John Nixon and John charged with taxes, and had not been re-

Barclay, in trust for an association of turned as delinquent. 
32 individuals styled ·The North Amer- They also introduced a witness, who de-

ican Land Company; and that the posed, that he was present at the sale of 
land was forfeited to the commonwealth for the sixteen thousand eight hundred acres of 
the failure to have the same properly en- land before mentioned, by the commis
tered on the revenue books, and charged sioners of delinquent and forfeited lands; 
with taxes. and at the instance of the patentee Lewia 

This report of the commissioners of de- (one of the lessors of the plaintiff), gave 
linquent and fodeited lands was dated on public notice on the day of the sale, which 
the 29th of September 1842. On the 13th of was heard by the commissioners and J. M_ 
October 1842 the sante was approved and Steed, who purchased the whole of the said 
confirmed; and a decree entered by the sixteen thousand eight hundred acres of 
judge ordering the land to be sold. In pur- land as the agent of the North American 
suance of the decree the land was sold by land company; that the said Lewis and 
the commissioners on the first day of the others had made a location and survey of 
November County court for Kanawha six hundred and thirty acres of said land 
county for the year 1842, and purchased by previous to that time; the same six hundred 
Josiah M. Steed, as agent of the North and thirty acres in controversy. 
American land company. The sale being This being all the testimony, the defend
reported to the Circuit court of Kanawha ants tendered a demurrer thereto, in which 
county, was confirmed by a final decree of there was a joinder; and a verdict being 
that court entered on the 3d day of June rendered subject to the demurrer, judg-
1843, and the commissioners were directed ment was rendered for the plaintiffs. 
to convey the land to the purchaser OD the 34 ·Some objectioDs were raised iD the 
payment of the deferred installments. argument here, which appear not to 

The defendants also read iD evideDce the have been anticipated in the preparation of 
record of a proceeding iD the names of per- the case in the court below. It is iDsisted 
sons alleging themselves to be surviving that as the defendaDts relied UPOD an out
trustees of the North American land com- standing title in third persons to defeat a 
pany, the object of which was to be relieved recovery, they should have exhibited the 
from the payment of so much of the pur- patent or copy thereof to Gallatin and 
chase money bid by their agent Steed, as Sa"ary De Valeoulon. In the report of the 
might remain after discharging the taxes commissioners of delinquent and forfeited 
and damages thereon and the costs of the lands, being the commencement of the pro
sale. On the 5th of June 1845, a decree ceeding resulting in the sale aforesaid, the 
was entered in this proceediDg, which re- patent to Gallatin and S. De Valcoulon 
cited'that the first installment of the pur- is referred to and recited, and a certified 
chase money paid to the commissioners on abstract thereof furnished to them by the 
the 14th of November 1842, the day of sale, register of the land office, in pursuance of 
exceeded the amount of taxes and damages law, is incorporated with and made part of 
and the costs of the sale, by the sum of the report. This being read without objec
seven dollars and fifty-seven cents; that the tion, should be regarded as prima facie evi
land was sold as the property of the peti- dence that such a grant had issued. If a 
tioners as trustees of said company, and more complete copy had been required, the 
that the bond for the deferred installments matter should have been brought to the 
was executed by Steed and his sureties on notice of the party in the court below by a 

behalf of said trustees; and there- motion for an instruction as to the effect of 
33 upon it was ordered and decreed ·that the abstrad as evidence. It would work a 

Steed's bond should be canceled; that surprise to permit the objection made for 
the commissioners should pay to the peti- the first time iD argumeDt here, to avail the 
tioners the said sum of seven dollars an~ party. 
fifty-seven cents, and that the commis- It is further maintaiDed that there was n. 
ahmers should be credited in their settle- sufficient evidence to prove the identity of 
meDt with the commonwealth for the the land"described in the pateDt for the six
amouDt of the bond and the sum of seven teen thousand eight hundred acres. This 
dollars and fifty-seven cents. objection is obviated by the proof adduced 
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by the plaintiff, as to what occurred at the 
time of the sale by the commissioners of 
delinqnent and forfeited lands. The proof 
showed that the lessors of the plaintiff 
knew the boundaries of the tract of sixteen 
thousand eight hundred acres. and gave 
notice to those present at the sale, that 
they had made a location :lnd survey of six 
hundred and thirty acres thereof; thus con
ceding that their patent of six hundred and 
thirty acres was included within the bound
aries of the elder grant. 

This brings us to the question 
3S really intended to be *presented by 

the record in this case; that is, 
whether under the evidence demurred to, 
taking it most strongly against the parties 
demurring, the patentees of the six hun
dred and thirty acres come within the pro
Yisions, or are entitled to the benefits of 
the 3d section of the act of March 224, 1842. 
The tract of sixteen thousand eight hun
dred acres having been forfeited for the 
failure to enter the same in the books of 
the commissioner of the revenue, the for
feiture became complete, and the title 
absolutely vested in the commonwealth on 
the 1st of November 1836. Staats v. Board, 

decree for sale was entered on the 13th of 
October 1842; and the sale was made on the 
14th of November 1842, at which time so 
much of the purchase money as satisfied 
the taxes and damages and costs of sale was 
paid down, being all that the commonwealth 
exacted when the original owner became the 
purchaser of the land. These proceedings 
all took place before the 30th of December 
1842, the date of the patent for the six 
hundred and thirty acres. The order con
firming the sale, and directing the commis
sioners to make a deed to the purchaser, 
though dated on the 3d of .June 1843, would 
relate back to the time of the sale. 

10 Gratt. 400. Of this forfeiture the gran
tees of the six hundred and thirty acres can 
claim no benefit under any law paued prior 
to the 224 of March 1842. All previous acrs 
provided for bona fide grantees and actual 
occupants, a class within which the 37 
grantees of the tract of six hundred and 
thirty acres do not fall. See the provisions 
of the previous laws cited and commented 

The '3d section of the act of March 224, 
1842, transferred the forfeited title vested 
in the commonwealth to a person who had 
a title or claim, legal or equitable, held or 
derived from a grant from the common
wealth. By the policy of the various acts, 
but two modes seem to have been contem
plated for the disposition of these forfeited 
lands after the time allowed for redeeming 
them had expired. Tht: title vested in the 
commonwealth by forfeiture could only be 
di vested by a sale made under a decree of 
the judge or court, or by a transfer under 
the operation of law to a party who could 
deduce his title or claim from another patent. 
The act made the transfer to another pat
entee or one claiming under him, and not 

to a claimant of a mere equity under 
the commonwealth. *The original 
owner himself, if he desired to retain 

his land, was constrained to become a pur
chaaer, and to obtain a deed of conveyance 
from the conlmissioners of delinquent and 
forfeited lands. The law contained a pro
vision by which under a proper proceeding 
he could be relieved from the payment of 
so much of the purchase money as was not 
required to pay the taxes and damages and 
costs of sale. 

on in Wild v. Serpel, 10Gratt. 405. The 3d 
section of the act of March 1842 transfers 
the title of forfeited lands to such persons 
(other than those for whose default the title 
mal' have been forfeited) as had title or 
claim, legal or equitable, derived under a 
patent bearing date prior to the 1st of .Jan
uary 1843, dispensing with actual occu
pancy. and omitting the qualification of a 
bona fide claim of title in the junior pat
entee. In the case of Wild v. Serpel, the 
junior patent issued in 1836, and there was 
nothing to prevent the transfer of the for
feited title to the subsisting patentee, the 
instant the act 'of March 224, 1842, took 
ellect, unless in that case such a transfer 
was intercepted by the institution of pro
ceedings and the decree for the sale of the 
land in controversy before the passage of 
the act aforesaid. A majority of the court 
held that this did not prevent the operation 
of the act. "No sale (the judge observed) 

had yet taken place under the order; no 
J6 right had been acquired by any *other 

person, and the title still was in the 
commonwealth, and fully within the control 
of the legislature." And again, that it was 
competent to transfer the title "as well 
after an order of sale as before, provided it 
were done before any ,new right was ac
quired by an actual sale being made under 
it." In the case under consideration, the 
report of the commissioners of delinquent 
and forfeited lands is dated 29th of Sep
tember 1842, which being approved, the 

The patentfor the six hundred and thirty 
acres recites that it was founded on a sur
vey made on the 21st of .June 1842, by virtue 
of land office treasury warrants. This was 
prior to the report of the commissioners of 
delinquent and forfeited lands of the 29th 
of September 1842. And it has been argued 
that the entry and survey conferred an 
equitable title prior to the report and sale 
of the commissioners; and as it was carried 
into grant before the first of .January 1843, 
the patentees, under an equitable construc
tion of the statute. should be preferred to 
the purchaser at the commissioners' sale. 
This argument would have no ground to 
rest on unless forfeited lands could be lo
cated under a treasury warrant. The coun
sel therefore has found himself under the 
necessity of assailing the remark of the 
judge in his opinion delivered in Levasser 
v. Washburn, 11 Gratt. 572, "that there was 
no act then in force authorizing forfeited 
lands to be entered as waste and unappro
priated." It will appear, however, from 
reference to the laws on the subject, that 
the observation of the jadge was strictly 
correct. In 2 Rev. Code 528, will be found 
an act passed .January 29th, 1803, which 
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forfeited lands upon which the taxes should 
have remained unpaid for two years, and 
subjected them to location. But an act 
passed January 20th, 1807, 2 Rev. Code 530, 
declared that such forfeited lands should 
not be subject to location: and another act 
passed February 14th, 1811, 2 Rev. Code 

38 
536, provided that such lands should 
remain the property *of the common
wealth, and be subject to such future 

disposition as might thereafter by law be 
directed. An act of January 23«1, 1812, 
2 Rev. Code 536, provided that the taxes due 
or chargeable, or thereafter to become due 
or chargeable on lands, should remain a lien 
upon said lands until discharged: and al
lowed further time for the redemption of all 
lands which had become or should become 
forfeited for the non-payment of taxes, and 
directed the lands to be sold after the time 
for redemption had expired. The time for 
redemption was subsequently enlarged, 
until by the act of February 9th, 1814, 2 
Rev. Code 542, sales were again authorized. 
The act of February 20th, 1817, 2 Rev. Code 
558, arrested the sales, and declared that 
the arrears of taxes and damages should 
continue a lien on the lands on which they 
were chargeable. Such lands were again 
made liable to entry, survey and grant as 
waste and unappropriated land, by the Code, 40 
ch. 114, I 3, p. 495; but it is believed there 
was no law in existence in 1842 which au
thorized the location of forfeited lands by 
virtue of a land office treasury warrant. 
By such a warrant the adventurer was au
thorized to locate waste and unappropriated 
lands only. An entry on lands previ
ously granted was a void act and conferred 

Although such agents may have commenced. 
a proceeding to sell under one set of laws, 
yet if no right had been acquired in virtue 
thereof, there was nothing to obstruct thf" 
transfer under the operation of the act of 
March 22d, 1842, to a subsequent patentee. 
But when, as in the present case, an actual 
sale had been made and the price paid, the 
purchaser has acquired rights of which tht" 
commonwealth could not deprive him with
out the imputation of bad faith. By virtue 
of the proceedings commenced and carried 
on by the agents of the commonwealth in 
pursuance of law, the beneficial ownership 
was transferred to him who had purchaspd 
and paid the price, provided the sale was 
not set aside. The acts making a transfer 
contemplated a transfer of the whole of the 
forfeited title. It could not have been in
tended to transfer the mere shell of the 
legal title forfeited to the commonwealth 
and remaining until conveyed to the pur
chaser. Until so conveyed, it must be held 
in subordination to his rights. I think, 
therefore; no beneficial interest continued 
in the commonwealth which was transferred 
to the patentees of the six hundred and 
thirty acre tract. 

The only remaining question is, Whether 
the defendants in the court below 
could avail themselves of the *out
standing title forfeited and sold as 

aforesaid, to defeat a recovery in this ac
tion? This suit was instituted before the 
present Code went into operation, and it is 
therefore not necessary to enquire what 
may be the effect of abolishing writs of 
right and substituting the action of eject
ment in place of it in all cases. As a 
general rule, under the law when this suit 
was commenced, the plaintiff in ejectment 
must recover on the strength of his own 
title, and possession gives the defendant a 
right agatnst every man who cannot show 
a good title. This general rule is subject to 
exceptions; thus it was decided in Midd.leton 
v. Johns, 4 Gratt. 129, that a person having 
held actual possession of land for more than 
fifteen years under color of title, and be
ing then ousted by a mere trespasser with
out pretence of title, might reco,-er in 
ejectment against the trespasser, although 
it did not appear that the land had ever 
been granted by the commonwealth. In 
Tapscott v. Cobbs, 11 Gratt. 172, the court 
held that where a party in peaceable pos
session of land is entered upon and ousted 
by one not having tit~e to or authority to 
enter upon the land, the party ousted may 
recover in ejectment upon his possession 
merely: And his right to recover cannot be 
defeated by the defendant by showing an 
outstanding title in another with which the 
defendant had no connection. In the case 
under consideration, there was no evidence 
tending to prove that the lessors of the 
plaintiff were ever in the actual possession 
of the land, or any part thereof. Their 
grant did not even confer upon them con
structive seizin. The commonwealth's title 
to the land as part of her waste and unap
propriated domain, had passed to the first 

no equity. 
As was remarked by the judge in the case 

of Levasser v. Washburn, "In the absence 
of a statutory provision authorizing the lo
cation of forfeited lands, no title could be 
acquired to such lands by entry and survey, 
and a patent obtained for them would be 
merely void." The lessors of the plaintiff 
must therefore rest on their grant alone. 
Before it issued such proceedings were had 
under the act of March 30th, 1837, providing 
for the appointment of commissioners of 
delinquent and forfeited lands, and other 
subsequent acts in amendment thereof. as 
to confer rights which were not divested by 

39 
the 3d section of the act of March 
22<1, *1842. Those laws were all in 
force at the same time. Up to the 

passage of the act of March 5th, 1846, Sess. 
Acts, p. 13. prohibiting further sales, the 
commissioners continued to make reports, 
and the courts and judges to enter decrees 
for sale. The laws being in pari materia, 
such constrltction is to be given to them as 
may reconcile and give effect to the various 
enactments they may contain. By some of 
these laws the agents of the commonwealth 
were required to make report. &c. and the 
judges and courts to order sales. The law 
of March 22<1,1842. transferred the forfeited 
titles under certain circumstances to subse
quent grantees who should obtain a grant 
previous to the first of January 1843. 

396 



14GRATT. CI.ARKSONS 1). DoDDRIDGJt & AI.. 41,42,43 

grantees: And as the law did not authorize 
the location of forfeited lands, nothing 
passed to the junior grantee. The evidence 
introduced by the lessors of the plaintiff 
tended to prove that the defendants were 

in actual occupation of portions of the I 
41 land, and that their possession *and 

the possession of those under whom 
they entered, commenced long anterior to 
the date of the patent for six hundred and 
thirty acres. They had that peaceable pos
session which the law protects against all 
except him who has the actual right to the 
possession, and it was competent for them 
to show a subsisting outstanding title in a 
third party, to defeat a recovery and protect 
such possession. This they have done by 
showing the grant to Gallatin and Savary 
De Valcoulon and the exhibition of the pro
ceedings; showing that title is claimed 
thereunder, by parties ass&rting a beneficial 
interest in the land. 

I think on the demurrer to evidence the 
law was for the plaintiffs in error, the de
fendants in the court below, that the judg
ment should be reversed with costs, and 
judgment entered in their favor on the 
demurrer. 

The other judges concurred in the opinion 
of Allen, P. ' 

Judgment reversed, and entered for the 
appellants. 

42 *Clarksons v. Doddridge" al. 

JulY Term, 1867, Lew1sbury. 

(Absent LBB, J.) 

'. ~PayUle to Coaamwlonere-New Com ..... 
sto.nSubstltated-Wbo nay M"at"a Sult..-Com· 
missioners appointed by a court of equity to sell 
lands. make the lIale and take bonds for the pur
cbase money, made payable to themselves; aad 
before the money Is paid the commissioners are 
removed and others are appointed. The last com· 
mlasloners are entitled to sne at law on the bonds. 
in the names of the first to whom the bonds were 
made payable. 

*Nea-Nea"otlable Paper-Leea. Title to-Wbo May 
Mlletala Sullo-In Sanpton Y. Gordon, 112 Gratt. 'IlI5. 
tbe suit had relation to bonds made payable to "L. 
Saupton. secretary of the Baltimore AlITlcultural 
Aid Society." At page 7M. the court said: "This 
form of security was no doubt adopted to enable 
him (Saogston) to sue for and ("ollect the debts due 
tbe society. without the exPense and Inconven· 
ience of his bringing before the courts the numer· 
OIlS parties Interested in the proceeds of sale. It Is 
dear that the legal Interest In these bonds Is vested 
in Sanll'8ton alone. Upon well settled principles the 
descriptive words used In the Instruments may be 
rejected. and suits at law or In equity may be main· 
tained thereon In his name. without the addition of 
other parties. Porter v. Nekervis. 4 Rand. 859; 
fVarnOM~. ])oddrldU'. 14 (}ratl. 42; Sanpton v. Coff· 
man. 21 Gratl. 2611 ... 

In Davis v. Snead. 83 Gratt. 700, a receiver, ap· 
pOinted by the court to receive purchase money for 
land 101d by him as commissioner under a previous 

:I. Pleadlntr and Practice-Action for Benefit of An
otbor-Declaratlon. t-Though It is usual to state In 
the declaration or by endorsement thereon. or on 
the writ. that the action IN brought for the benefit 
of the parties entitled. yet this Is not e!!Sential. 
And If the defendanL~ha\"e auydoubt whetherthe 
suit Is brought for the beneHt of the last commls· 
sioners. they can by motion have a rule upon them 
to avow and prosecute or disavow aud dismiss the 
action. 

This was an action of debt in the Circuit 
court of Kanawha county, brought in the 
name of C. E. Doddridge and S. A. Miller 
against D. J. W. and John N. Clarksons, 
on three bonds. There was a verdict and 
judgment for the plaintiffs; whereupon the 
Clarksons applied to this court for a super
sedeas, which was allowed. The case i. 
stated by Judge Moncure in his opinion. 

Price and McComas, for the appellants. 
Fitzhugh, for the appellees. 

MONCURE, J. This is an action of debt 
brought in the name of Doddridge and 
Miller against D. J. W. and John N. Clark
son, on three bonds for the sum of four 
thousand seven hundred and twenty dollars 
and sixty-six and two-thirds cents each, 
dated December 25th, 1851, and pay-

able nine, eighteen and twenty-four 
43 *months after date. The obligees in 

whose names the action is broulrht, are 
styled "commissioners" in the bonds; and 
the said sum of money is therein described, 
respectively, as the" 'first,' 'second' and 

decree In the cause. took bonds payable to him8elf 
for the money. The court said (at page 710): "Nor 
are the powers of the receiver at all varied or In· 
creased by the fact. that he I" the obligee In the 
boud. The legal title and right of action are thereby 
vested lu him; but he cannot sue except by the 
direction of the court which appointed him. and 
whose agent he Is. He may any time be superseded 
and another appointed In his place to collect the 
money. ClarboM 17. })oddridUI. 14 Gratt. 42. " 

Where the right to receive the money due on a 
claim Is lu the assill'Dee. without the correspondlnl" 
right to brio II' an actlou for It In his own uame. he 
has a right to bring an action at law lu the name of 
the assignor; and he will be regarded. even by a 
court of law, as the substantial plaintiff In the ac
tion. Cox v. Crockett. U2 Va. /i6, 22 S. E. Rep. 840. 
citing the principal case. 

SaJa_Aulp .. ent of-Effect of Statate.-See prin· 
clpal case cited In foot·not, to Davis v. Miller. 14 
Gratt.l. 

The principal case was dlstiugulshed In Lewis v. 
Glenn, 84 Va. 1147, 6 S. E. Rep. 866. 

tP1eed11l&" aad Practice-Actio. for Boneflt of Anotber 
-Declaratloa.-The proposition of the principal case 
that. though It Is usual to state In the declaration. 
or by endorsement thereon. or ou the writ. that the 
action Is brought for the benefit of the parties enti
tled, yet this Is not essential. has been approved In 
Hayes v. Va. Mut.. etc .• Asso .. 78 Va. 228; Triplett v. 
Goff. 83 Va. 785. 8 S. E. Rep. 625; Bentley v. Standard 
Fire Ins. Co .• 40 W. Va. 739. 23 S. E. Rep. 586. 

See also. monographic not, on "Bonds" appended 
to Ward v. Churn. 18 Gratt. 801; monographic MI. o. 
"Assignments ... 
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'third' payment on salt property of the late exception arises in England under the stat
Charles G. Reynolds, sold to D. J. W. Clark- ute of bankruptcy, which expressly vesta 
aon this day." The declaration is in the the bankrupt's right of property and of ac
ordinary form. There was a general de- tion in his assignees; who may therefore 
murrer to the declaration; in which the maintain in their own name an action on a 
plai-ntiffs joined. The defendants also bond payable to the bankrupt. A bond pay
tendered a special plea in bar, averring, in able to a corporation aggregate, is not an 
effect, therein, that the said bonds were exception to the rule; though an action 
executed to the plaintiffs as commissioners thereon must be brought in the name of 
appointed in a chancery suit to sell certain the corporation, and not of the persons 
lands; that before the said action was com- composing it when the bond is executed, or 
menced. the said plaintiffs were SUbstituted their personal representatives. The corpor
by the appointment of other commissioners ation itself, and not the persons composing
in the said suit, to wit, Quarrier and Gilli- it, is the obligee; and the case there-
son; and that thereby the right of action 45 fore falls within ·the rule and not the 
on the said bonds was taken from the said exceptions. A different rule is said 
plaintiffs, and vested and now remains in to be applicable to a bond payable to a 
aaid Quarrier and Gillison. To this plea person who is a corporation sole; in which 
the plaintiffs objected; and the objection case, an action at law upon the bond must, 
was sustained by the court; "being of after his death, be brought in the name of 
opinion that the plea aforesaid does not his personal representative, and not of his 
present a good and sufficient bar to the ac- successor. There is a strong instance of 
tion brought in this case in the name of this kind in a case very recently decided by 
Doddridge and Miller, to recover the sums the Court of queen's bench, in which it was 
secured to be paid by the several writing-s held that a bond given to the ordinary by an 
obligatory upon which it is founded; and administrator, under the statute of distribu
that the present commissioners have a tions, passes, on the ordinary's death, to 
right to sue upon said bonds in the name his personal representative, and not to his 
of said Miller and Doddridge." To this successor. Howley v. Knight, 14 Ad. &: El. 
opinion the defendants excepted: and show- 240, 68 Eng. C. L. R. 238. 
ing no ground in support of their demurrer In the case under consideration, the bonds 
to the declaration, it was overruled; and are payable to Miller and Doddridge, the 
judgment was rendered for the plaintiffs old commissioners, in whom, therefore, by 
for debt, interest and costs. That judg- the very terms of the bonds, and according 
ment is now before this court for revision to the general rule of law before stated, 
on a writ of supersedeas. the legal interest in, and right of ac-

The only error assigned in the judgment tion on, the bonds were vested. There 
is in the rejection of the special plea. Did is no law in existence which divests this 
the court err in rejecting it? Was the action legal interest and right of action. The 
properly brought in the names of the com- court of chancery, it is true, was authorized 

missioners to whom the bonds were by law to SUbstitute new, in place of the 
·pavable? Or ought it to have been old, commissioners. But the effect of such 
brought in the names of the new and SUbstitution was not to transfer the legal 

SUbstituted commissioners? interest in the bonds from the old to the 
It is a general rule, that an action on a new commissioners. It only authorized the 

contract must be brought in the name of the new commissioners, upon giving the se
party in whom the legal interest in such curity required by law, to collect the bonds; 
contract is vested. The legislature alone and to bring suit, if necessary for the re
has power to make an exception to this covery thereof, in. the names of the old 
rule. An exception is made by the Code, commissioners. The right of the new com
ch. 144, I 14, p. 583; which authorizes the missioners to recei"\'"e the money, does not 
assignee of any bond, note or writing not imply a right to bring an action therefore 
negotiable, to maintain thereupon any ac- in their own names. A person may ha"\'"e a 
tion in his own name which the original rig-ht to receive money, without any corre
obligee or payee might have brought. The sponding right to bring an action for it in 
assignee acquires only an equitable right his own name. This happens whenever a 
with a capacity, expressly given him by chose in action, not negotiable by the la\T 
statute, to assert it at law in his own name. merchant, and not coming under the pro
But the legal title still remaining in the visions in the Code, ch. 144, 114, is as
obligee or payee, a right of action is inci- signed. The assignee has a right to 
dent thereto; and the assignee may, at his receive the money, but not to bring an action 
election, sue at law in his own name, or in therefor in his own name. He has, 
that of the obligee or payee for his benefit. 46 ·however, an ample remedy. He has 
Garland v. Richeson, 4 Rand. 266. Another a right to bring an action at law in 
exception seems to be made by the Code, the name of his assignor; and he will be 
ch. 116, 12, p. SOO. regarded, even by a court of law, as the 

It is also a general rule, that the legal substantial plaintiff in the action. The 
interest in an obligation for the payment of court will protect his rights, and will not 
money is vested in the obligee or his per- permit the nominal plaintiff to receive the 
sonal representative. The exceptions to money, nor to release the debt, nor to dis
this rule also must be derived from the miss the action. The same principle ap
atatute law; and are few in number. An plies to this case. The Circuit court was 
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therefore right in saying that the present 
commissioners have a right to sue upon the 
bonds in the name of Miller and Doddridge, 
the obligees. 

But it was argued, that even if they had 
a right to bring such a suit, it ought to ap
pear that the suit was brought by them or 
for their use; and that as the declaration 
does not show that the suit wall so brought, 
the fact, if it had been ao, should have been 
replied to the plea. It is usual, when an 
action is brought in the name of one person 
for the use of another, to atate the fact in 
the body of the declaration, or hy an en
dorsement thereon or on the writ. And it 
is useful and convenient to do so, to give 
notice to the defendant of the rights of the 
snbstantial plaintiff, and to enable the 
court to protect them by its orders. But 
this is not necessary. The statement is no 
material part of the pleadings. The cause 
of action is complete without it. It was, 
therefore, no bar to the action in this case 
that new commissioners had been substi
tuted to the place of the plaintiffs, notwith
standing it may not appear on the record 
that the suit waa brought by the former, or 
for their use. The defendants are in no 
danger of being compelled to pay the money 
into the wrong hands. They have an ample 
remedy to prevent that; but not by a plea 
in bar of the action. Their remedy is by 
motion. If they really apprehend that the 
action was not brought· by or for the use of 
the new commissioners, and that the old 

commissioners are fraudulently at-
"7 temptinK to recover ·and collect the 

money for their own use. they can, by 
motion, obtain a rule requiring the new 
commissioners to avow and prosecute, or to 
disavow and dismiss the action. And the 
court, if it have cause to suspect any such 
thing, may and ought. ex mero motu, to 
award such a rule. The action was no 
doubt brought by and for the use of, the 
new commissioners. The fact is plainly 
inferable from the opinion of the court ex
pressed in the bill of exceptions. It also 
appears, from an exhibit produced and read 
by the defendants in connection with their 
plea, that the new commissioners were ap
pointed for the very purpose of bringing 
an action on the bonds. The action was in 
fact brought shortly thereafter. The attor
neys who brought it, and the new commis
sioners, bear the same surnames (Quarrier 
and Gillison), and may be the same per
sonL 

I am of opinion that there is no error in 
the jUdgment, and that it be affirmed. 

The other judges concurred in the opin
ion of Moncure, J. 

Judgment affirmed. 

48 ·Quarlea" ala. v. Kerr" al •. 

July Term. 1867. Lewisburg. 

(Absent Ln. J.) 
t. ~ Practlce-Deeree-Cue at Bar.-Trustee 

tiles a bill to enforce the trust deed, and In this 

case the court decrees the sale and distribution 
of the trust snblect among the creditors provided 
for. except one. who Is excluded nnder the provi
sions of the deed. hecause he slled out execution 
on his ludlrDlent. This creditor tben Illes a bill 
to set aside the trust deed. on the nound tbat It 
I~ fraudulent on Its face. HBLD: 
I. Same-Same-Effec:t on .suIt as to Matters Not 

Prevlouly In luue.-That tbe question whether 
the deed was fraudulent was not put In Issue 
in the Ilrst case. and tberefore could not be 
decided: And the decree In that case cannot be 
a bar to the second. 

:II. 5IIme-interiocatory Decree-Effec:t on Second 
Salt.-The decree In the Ilrst case being Interloc' 
ntory merelY. It cannot be a bar to the second 
suit. 

:II. -'-.... -u-.To .5ec:are Credlton-Wbole Prop
el't7 n .. t Be Conveyed..-A debtor cannot divide 
hla property into two parcels, and protect himself 
in the enjoyment of one parcel by giving up the 
other: he cannot require his creditors to accept a 
part and release tbe residue: And when he 
attempts It. the deed Is fraudulent and void. 

a. S--Same-Poatpoaement of Sale-Wilen P ...... 
uleDt. t-Thougb a deed Is not fraudulent by reason 
of a postponement of tbe tlme of sale. and the 
reserving the property to the grantor in the mean· 
time. yet where the tlme of sale maY be POStPOned 
or hastened by the grantor. 80 as to snable him to 
defeat any creditor who should attempt to 8nb
ject the interest in the property ro:served to the 
grantor. to the payment of his debt. the deed ls 
fraudUlent. 

4- Same-Sallle-Pacta Indicative of Praudulent Intent 
--<::.e at Bar.t-The includinlr In such a deed per. 

·Aa.lp.ea~To Secure Creditor_Whole Prop
erty Must Be Coaveyed.-See Gordon v. Cannon. 18 
Gratt. B87. and foot·Mte. where the principal case ia 
cited. 

tSatae-Same-Putpoae.ent of .s.Ie. - Landeman 
v. Wilson. 211 W. Va. 'tfTI.:I S. E. Rep. 201>. said: "The 
owner of property may do as be pleases witli It. 80 

long as no otber person has any interest therein. 
He may. wilen out of debt. convey It to whom he 
pleases. although he receives no consideration 
therefor. If he owes no one he can do absolntely 
as he pleases with bis own. unless restrained by 
statute. He may In good faltb convt'Y bis property. 
or a pan of It. to secure the payment of his debts. 
or a part thereof. He may deslguate the benell
claries by name. or by any otber mode deslguate 
them. He may prefer his creditors: and may. for a 
reasonable time. postpoue the execution of tbe con
veyance Which is to strip him of bls property. In 
sucb conveyance he can reserve to himself no bene
Ilt at tbe expense of his creditor!!. In cases where 
he postpones for adellnlte time the II.nal consumma· 
tion of the security he has created. and reserves to 
himself the use of tbe property during such time. It 
bas been held that that Is not to be regarded as 
delaying or hindering bill creditors. wltbln the 
meaning of the law. becau"e the Interest so reserved 
Is liable to creditors acqlllring liens by judgment or 
executions. Cochran v. Paris, 11 Gratt. Sl8: Dance v. 
Seaman. Id. 778: Q'larlta II. Kerr, 14 Oraft. 48." 

The principal ca.qe Is also cited In Harvey v. An· 
derson (Va.). 24 S. E. Rep. 915. 011 tbls point. 

See also. Gordon v. Cannon. 18 Gratt. B87. and fool· 
flOl,. 

tsam_Sallle-Rnervatloa. Indlcatlnl( Praudulent 
InteDt.-lD Brockenbrongh v. Brockenbrougb. 11 
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Ish able propertY which must be coosumed or 
become worthless before the time flxed for the 
sale. thouah It may oot of Itself be 8uMcleot to 
let aside the deed as frauduleot. yet It Is a fact 
lodlcativeof a frauduleot loteot. 

David Kerr owned a valuable tract of 
land in the county of Augusta, which he 
cultivated; and he also owned real estate in 
the town of Staunton, where he carried on 
the business of a merchant. In 1842 and in 
May and July 1846. Kerr executed three 

deeds, by which he conveyed his tract 
of land to trustees to *secure certain 
debts and indemnify certain sureties 

49 

ing to him; and also if there was any fur
niture or fixture in the merchant mill on 
the land conveyed, that might be considered 
not a part of the property that was thereby 
conveyed. The trusts of the deed were: 1. 
That Kerr should be permitted to remain 
in possession of the property until the 
trustee was required to execute the trust, 
2. That if he paid the debts secured by the 
deed, on or before the 30th of October 1848, 
it should be void. 3. If he did not pay them 
all by that day, then it should be the duty 
of the trustee, if required in writing by a 
majority in amount of debts of the creditors 
therein before mentioned, or if Kerr or his 

legal representatives should request 
it, to *sell the property, real and per
sonal, or so much as might be neces

therein mentioned. On the 30th of October 
1846 he executed a fourth dced, which in SO 
the proceedings in this case was marked D. 
By this deed, after reciting a great many 
of his creditors, he provided that the cred
itors mentioned in the three previous deeds, 
and a few named, should be first paid, and 
then all the others should share pro rata: 
Among these last was Henry W. Quarles, 
for the use of Kent, Kendall & Atwater. 
He then conveyed the tract of land afore
said, his lots in Staunton, with the buildings 
thereon, certain slaves, his horses, cattle, 
sheep and hogs, by number, and their in
crease, all his farming machinery and 
utensils, specifying them particularly, 
about fifteen hundred bushels of com, yet 
on the stalk, three hundred bushels of rye 
(supposed to be) not threshed, about five 
hundred bushels of oats, about one hundred 
bushels of wheat, about seventy acres of 
wheat in the ground, about sixty acres of 
rye in the ground, about ten tons of hay, 
stills and stilling utensils, five riding IlIld
dIes, &c., &c., household and kitchen furni
ture, specifying the articles, books, glasses, 
clock, watch, gun, pistols, six or seven 
barrels of apple cider, and all the personal 
property of every kind whatsoever, belong-

Gratt. liIIO. the court said: "There Is 00 doubt that the 
provisions of a mortaaae or deed of trust may be of 
such a character a8 of themselves to furnish 
evldeoce suMcleut to justify the luference of a 
fraudulent Intent. Such Is the case where the 
Irrantor reserves a power over the property con· 
veyed lucompatible with the avowed pnrposeK of 
the trust and adequate to the deft'at thereof. This 
principle was enunciated 10 Lana v. Lee aod 
others. 8 Rand. 410. and has been repeatedly 
recoanlzed by this conrt In subsequent decisions. 
Sheppards v. Turpin. 8 Gratt. 813. 8117. 1\118 d '6q.; 
Spence v. Baawell. 8 Gratt. 444; Addlnaton v. 
Etherldae. 12 Gratt. 438; Quarl~, d\ ot/t.", II. Kerr. 14 
OraU. 48: Perry" Co. v. Shenandoah Nat. Baok " 
others. '11 Gratt. 756." 

sary, at public auction, for cash, after 
advertising the same for three weeks; and 
out of the moneys arising from the sale, he 
should pay first the expenses attending the 
execution of the trust; and then the debts 
before described, or such of them as should 
then be due, in the order before directed ; 
and the remainder of the purchase money 
he should pay to Kerr. his heirs, &c. And 
it was provided that Kerr might, if he con
ceived it to be the interest of the parties 
connected with the conveyance, at any time 
before the 30th of October 1848. direct the 
trustee to carry the trust into execution in 
the manner provided in the deed. And 
further, if anyone or more of the creditors 
thereby intended to be secured, should at 
any time before the deed was carried into 
effect, sue out and have executed either on 
the body or the property of the said Kerr, 
an execution for his claim, he or they should 
thereby forfeit all right under the deed, 
and all claim to participate in the security 
intended to be provided by it. 

On the 10th of November 1846, Kerr exe
cuted another deed, whereby he conveyed to 
Nicholas K. Trout all his goods in his store, 
and all other personal property in the pos
session of Kerr, and belonging to him, at 
his store-house and lumber-house in Staun
ton, upon trust to pay certain debts therein 
described. The goods were to be retailed 
in the store-house for three months for cash; 
and if the debts secured were not then paid, 
the goods might be sold by the trustee at 
auction. This trust seems to have been 
executed, at the time prescribed. 

In No\'ember 1846, Thomas D. Quarles, 
who sued for the benefit of Kent, Kendall 
& Atwater, recovered a judgment against 
David Kerr; and an execution against his 
body having been sued out thereon, he in 

January 1847 took the benefit of the 
act for the relief *of insolvent debtors, 
surrendering nothing but his equity of 

In Landemau v. WUKOU. 21) W. Va. 722. 2 S. E. Rep. 51 
S13. SNYDER. J .• 10 a dlssentioa oplulon uses the same 
lauauaae as that just quoted. and cites. 10 addltloo redemption in the deeds before mentioned. 

In March 1848 Kerr and the trustee Trout 
filed a bill in the Circuit court of Staunton, 
by which they convened the trustees and 
creditors in the first four deeds; and in that 
suit the trust property was sold; an account 
of the debts taken; and in June 1851 there 
WI'S a decree for the payment of the debts 
in the first, second and third deeds, and of 

to the Vlratnla cases cited above. Kuhn v. Mack. 4 
W. Va. 186; Claflin v. Foley. 22 W. Va. 434; Shattuck 
T. Knight. So; W. Va. 500. See prloclpal case cited 
00 this point In Livesay v. Beard. 22 W. Va. 159t. and 
Couaway v. Stealey. 44 W. Va. 188.28 S. E. Rep. 793-

See also. monoaraphic nole on "Fraudulent aod 
Voluutary Conveyances"; moooaraphic note on 
.. Asslllllments for the Benetit of Creditors." 
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the debts in the first class of the fourth 
deed; and for the payment pro rata of the 
second class, except the debt due to Quarles 
for the benefit of Kent. Kendall &: Atwater: 
this debt the court excluded from partici
pation in the trust fund, on the ground that 
execution had issued thereon against Kerr, 
and be had been compelled to take the benefit 
ofthe act for the relief of insolvent debtors. 

In .July 1852 Quarles. and Kent. Kendall 

force, not having been superseded or re
versed on appeal, nor set aside by the Cir
cuit court itself. The record in the case of 
Kerr v. Kinney, &:c., is made part of this 
record; and upon inspection of the bills in 
the cases respectively. it appears at once 
that they are founded, in a great degree, 
on different facts, and seek different relief. 
The bill in Kerr, &:c., v. Kinney. &:c., is 
based upon the hypothesis that the deed, ex

hibit D. the chief subject of contro
versy *is a valid security, and prays 
relief by having the debts and liabil

a: Atwater filed their bill in the Circuit 
court of Augusta county, in which they set 53 
out the recovery of their judgment, the 
execution of the four deeds above men
tioned. and the proceedings in the suit 
instituted by Kerr and Trout. Theyaay 
that the debts secured by the first three 
deeds and the preferred debts in the fourth, 
have been paid, and that there is still a 
balance of the trust fund in the hands of 

ities secured by that and other deeds ascer
tained and enforced. The trustee, who is a 
party plaintiff, prays the judgment of the 
court on the validity of so much of the deed D 
as excludes from its benefits such of the ces
tuis que trust as should sue out process of 
execution against the person or property of 
Kerr the grantor before the trusts were fully 
executed. In the case before us, Quarles, 
&:c., v. Kerr,&c., the bill is founded upon the 
alleged fact that the deed D is fraudulent; 
and prays relief by having it set aside so 
far as it interfered with the judgment and 
execution for complainant's debt. Facts 
so widely different required different de
crees. It cannot be said that the facts and 
relief appropriate to them in the case before 
us, have been passed on. when the Circuit 
court passed on the facts and relief in the 
other case. 

the commissioners appointed in that case 
to distribute it. They charge that the 
fourth deed. bearing date the 30th of Octo
ber 1846, is fraudulent, and intended to 
hinder and delay the plaintiffs. That these 
plaintiffs had instituted suit against Kerr 
as early as August 1845; that he had de
layed a trial for several terms· by sham 
pleas. and that on the very day before the 
commencement of the term at which it was 
expected the· plaintiffs would obtain their 
judgment, this deed was made. They 
charge that the deed is fraudulent on its 
face; and they refer to its provisions as 
evidence of the fraudulent purpose of the 

grantor. 
52 tIThe unsatisfied creditors secured 

by the deed. and the trustee and com
missioners in the first case, are made par
ties defendants; and the prayer is for an 
injunction to restrain the commissioners 
from paying over the money in their hands; 
that the deed may be set aside as fraudu
lent: and that so much of the money in the 
hands of the commissioners as may be nec
essary to pay their debt, may be applied to 
that purpose. 

David Kerr and one or two of the creditors 
answered the bill. He denied the fraud, 
and endeavored to explain the different 
provision a of the deed. The bill was taken 
for confessed as to the other defendanta. 
There was no parol evidence taken by ei ther 
party; but all the deeds before mentioned 
and a transcript of the record in the fit;st 
cause were filed: and the cause came on to 

The Circuit court in Kerr, ,~c., v. Kinney, 
&c., could not have set aside the deed D, for 
fraud, as it was. not alleged in that case; 
so that court could not acquit Kerr of fraud 
in making the deed, in advance of the 
charge of fraud. 

Waiving any enquiry as to the mode and 
form of the plea, still the decree of the Cir
cuit court is no bar. for the further reason, 
that it is merely interlocutory and not 
final. Story's Equ. Pl. • 791, 2 Daniel's 
Ch. Pr. p. 756. 

The case before ua grows out of a conflict 
between the general dominion of Kerr the 
grantor over his property, and the limited 
dominion of Quarles, &c., over the same 
property. acquired by judgment and proc
ess of execution. The question to be 
decided is, Under which of these conflicting 
claims the property shall be held liable? 

be heard upon this evidence, in .July 1854, 
when the court below dissolved the injunc- 54 
tion. and dismissed the bill. Whereupon 

It will aid us in the investigation of our 
case, to trace the outlines of the dominion 
held by the owner, and that held by his 

creditors, over the owner's property, 
*so far as they are involved in this 
case. The owner, if he have no cred

itors, has power to dispose of his property in 
any way whatever. If, however, he has 
creditors, his power is subject to the quali
fication that it be not exercised so as to 
delay. hinder or defraud creditors. Stat. 13 
Eliz. ch. 5; 1 Rev. Code, ch. 101, f 2, p. 372. 

the plaintiffs applied to this court for an 
appeal, which was allowed. 

Fultz and Breeze Johnson, for the appel
lants. 

Michie and Baldwin, for the appellees. 

SAMUELS, J. We are met at the thresh
old of this case by the objection that the 
questions in\'olved therein have been ad
judged by the Circuit court of Augusta 
county in the case of Kerr v. Kinney, &:c., 
and that the decree therein remains in 

Many cases are to be found in the reports 
of the English courts, and of the states in 
which the statute 13 Eliz. ch. 5, has been 
adopted. Whilst all these courts have en· 
deavored to give effect to the statute. it is 
still manifest that there is an irreconcilable 
conflict in their decisions. An act, or com-
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Kerr is divided into parcels; that embraced 
by the deed D, and that omitted therefrom. 
It was said in the argument here, that the 

bination of acts, done in one jurisdiction, 
might have the effect to hinder, delay or 
defraud creditors, although if done in 
another jurisdiction, no such effect would 
follow: and this, because of a difference in 56 
the laws for the collection of debts in the 
several jurisdictions. 

deed D includes all Kerr's property. 
as well *that specifically and minutel}" 
described, as that contained in the 

subsequent deed of the date November 10th. 
1846. This I hold is not the proper con
struction of the deed D. The minute spec
ification of numerous articles of small 
separate-values, shows that it was intended 
to name every piece of property; and that 
the terms "all the personal property," &c., 
were not intended to embrace the stock of 
merchandise worth thousands of dollars. 
This is the cotemporaneous construction of 
the deed by Kerr the grantor, by Trout the 
trustee, and by the cestuis que trust, the 
creditors. Eleven days after the execution 
of that deed, another deed dated November 
10th. 1846, was executed by the salDe 
grantor, conveying the stock of merchandise 
to the same trustee, in part for the benefit 
of some of the same cestuis que trust. 
These deeds have been treated and enforced 
as separate and independent securities. 
without opposition or complaint from an}" 
party; and it cannot be insisted, now for 
the first time, in this court, that the deed 
of November 10th, 1846, is subordinate to 
the deed D. It is therefore manifest, as 
already said, that Kerr divided his property 
intI) two parcels; one embraced, the other 
omitted, in the deed D. The parcel elD
braced by the deed is vaguely and uncer
tainly subdivided as to the time when it 
may be made available by creditors: two 
years are named as the period for consum
mating the trust, but thill period may be 
shortened at Kerr's pleasure; or it may be 
prolonged by the difficult, if not impracti
cable, process of executing the trust. Kerr 
was to retain the property until a sale should 
be made under the deed. This reserved in
terest and Kerr's equity of redemption were 
liable to creditors· not claiming under the 
deed; and thus, so far as time entered into 
the value of the security, the omitted cred
itors were at Kerr's mercy. If the reserved 
interest should be separately sold, it would 

In Virginia, our courts have gone as far, 
or farther, than any other, to sustain the 
owner's dominion; and enough may be 
found in the decisions of this court to indi
cate the proper rule in this case. 

The owner may in good faith convey his 
property, or a part of it, to secure the pay
ment of his debts, or some of them, or some 
part or parts of them. He may designate 
the beneficiaries by name, or in any mode 
by which their identity may be ascertained. 
He may postpone for a reasonable time (to 
be judged of in each case) the period for 
executing the provisions of the conveyance; 
and he may prescribe the order in which 
the creditors are to be paid. 

The owner cannot divide his property 
into two parcels, and protect himself in 
the enjoyment of the one by givinfr up the 
other; he cannot require his creditors to 
accept part and release for the residue. He 
may, however, surrender all his property to 

such creditors as will receive it in sat
isfaction of their debts, and *release 
the owner. Skipwith's ex'or v. Cun-

ningham, 8 Leigh 271; Phippen v. Durham, 
8 GraU. 457. The reason for the distinction 
between a partial and a total surrender, 
grows out of the statute which forbids only 
fraudulent conveyances of present property, 
but is silent as to property to be acquired 
in future. See Thomas v. Jenks,S Rawles' 
R. 221; 1 American Leading Cases 69. 

The owner can reserve no benefit to him
self, at the expense of his creditors. In 
case he shall postpone for a definite time, 
the final consummation of the security he 
creates, and shall either expressly, or by 
operation of law, reserve to himself the use 
of the property during that time, he is not 
regarded as delaying or hindering his cred
itors, with the meaning of the law, because 
the interest 80 reserved is liable to creditors 
acquiring liens by judgments or executions. 
Nor is it material that a creditor may be 57 
compelled to resort to a court of equity for 
aid to subject the reserved interest. Coch
ran v. Paris, 11 Gratt. 348; Dance v. Sea
man et als., 11 Gratt. 778. The authority 

produce but little, because of its un
certain duration; ·or if the whole 
subject be sold, out and out, still the 

difficulty recurs in appropriating the pro
ceeds: .the omitted creditors, to the extent 
of their demands, would have title to the 
avails of the reserved interest; the favored 
r.reditors, to the extent of their demands, 
would have title to all other avails of the 
property. After they should be satisfied. 
the residue, if any, representing the equity 
of redemption, would be applied to the debts 
of the omitted creditors, if not satisfied by 
the avails of the reserved interest. It 
would be impracticable to make an appor
tionment between parties whose claims are 
so uncertain. 

of courts of equity \vhen in session, and of 
the judges thereof in vacation, is ample by 
injunction and by appointment of receivers 
with adequate powers, to preserve the rights 
of creditors having liens. The difference 
in the degrees of promptitude with which 
common law process and equitable process 
respectively afford relief, is not to be re
garded as such delay as brings a case 
within the statute. 

The value of property as the means of 
paying debts, is made up of several ele
ments; to wit, the nature, amount and cer
tainty of the subject itself, and the time at 
which it may be made available. In the 
case before us, the property of the grantor 

The division made by Kerr the grantor in 
the deed D, between the interest reserved 
to himself and that granted for the benefit 
of the cestuis que trust, is uncertain, for 
another reason: the reserved interest was to 
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conti nne until the trust was consummated; 59 ·DANIEL and MONCURE, Js., con-
this could not be done until the expiration curred in the opinion of Samuels, J. 
of two years, unless directed by Kerr; nor 
after, unless by his direction, or by direc- Allen, P., dissented. 
tion in writing by creditors holding what 
is called a majority in amount of debts. 
The amounts of the debts are vaguely 

Decree reversed. 

stated. The trustee has power, after a sale, 
to adjust the amounts; but he has no power 60 
to fix the amounts preliminarily to making 
a sale at all. The face of the deed shows 
that the creditors reside at different places, 
widely separated, and thus a suit in chan
cery would be indispensable to ascertain 

-Erlkine'. Ex'orl v. North" all. 

JulY Term. 111M. Le1l'isburg .. 

(Absent LBB. J.> 

who might direct a sale; whilst such a pro-
ceeding, of uncertain duration, should be 
pending, the grantor was to enjoy the prop-
erty. 

The deed D omits the grantor's stock of 
merchandise, which is shown to be of great 
value. It seeks to impose on his creditors 
secured in the deed, the alternatives of 
looking to the deed only for security, and 
giving up for an indefinite time the right 

to pursue the debtor's other pro~rty 
58 by legal process, or of forfeiting any 

claim under the deed. This is a pal
pable attempt to use one portion of the 
debtor's present property to protect another 
portion from his creditors. We have seen 
that this cannot be done when the protec
tion sought is for all time; and the prin
ciple is the same when it is sought for a 
limited time; the difference is in degree 
only. The hindrance or delay of creditors 
is reprobated by the statute without regard 
to the duration of the hindrance or delay. 
Under the circumstances of this case, a de
lay of two years in the pursuit of Kerr's 
property, was equivalent to giving up all 
claim upon it. 
If any thing more were needed to con

demn the deed D as fraudulent, it would, 
in my judgment, be found in the fact that 
it was executed on the last judicial day 
preceding the commencement of the term 
at which the appellants obtained their judg
ment; and in the fact that it embraces large 
quantities of property consumable in the 
UIlE', and which must be used within the two 
years, to be of any value. It was merely 
illusory as a security for debts to be paid 
two years or more thereafter. I am aware 
of the cases in this court, in which convey
ances of property of like nature have been 
held good. Recognizing the binding au
thority of those cases, as establishing that 
such conveyances of such property are not 
necessarily fraudulent and void, stin I am 
of opinion that this court has not, and could 
not in ad"ance declare that no weight as 
evidence shall be allowed in any case to the 
fact, that the conveyance is illusory for the 
purpose of securing debts. 

I am of opinion to reverse the decree of 
the Circuit court, and to render a decree 
subjecting the avails of property, embraced 
by the deed D, now under the control of the 
court, to the satisfaction of the appellants' 
~udgment; and applying the residue thereof, 
If any, to the trusts declared by that 
deed. 

·Adverary ~Ioa.-See monolTapblc rwt~ ou 
"Adversary Possession" appended to Nowllu v. 
Reyuolds. 25 Gratl. 181. 

tPl'uamptlon of Orant.-See Roberts v. King, 10 
Gratt. 184, and/oot-"ot~. 

*80811- Pre.amptlon of PaymeDt-!tepeliable.- In 
Updike v. Lane, 78 Va. 186, tbe court. citln/!' amona
otbers tbe principal case, said: ''The presumption (of 
payment) may be repelled by satisfactorY evidence 
of any It1nd whatever to the contrary. For exam-

V R, 14 Gratt-26 403 
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The lessors of the pl,aintiff having closed 
their testimony in chief, the defendants 
thereupon offered in evidence the record and 
proceedings, showing the forfeiture and sale 
of sixteen thousand eight hundred acres of 
land which had been granted by the state to 
Albert Gallatin and Savary De Valcoulon, 
by grant bearing date the 17th of March 
1788. From the commissioners' report, be
ing part of said proceedings, it appeared 
that the tract of sixteen thousand eight 
hundred acres of land was conveyed by the 
patentees to Robert Morris, by deed dated 
the 7th of May 1794, who conveyed the same 
by deed dated the 5th of March 1795, to 
Thomas Willing, John Nixon and John 

32 
Barclay, in trust for an association of 
individuals styled *The North Amer
ican Land Company; and that the 

land was forfeited to the commonwealth for 
the failure to have the same properlyen
tered on the revenue books, and charged 
with taxes. 

This report of the commissioners of de
linquent and forfeited lands was dated on 
the 29th of September 1842. On the 13th of 
October 1842 the same was approved and 
confirmed; and a decree entered by the 
judge ordering the land to be sold. In pur
suance of the decree the land was sold by 
the commissioners on the first day of the 
November County court for Kanawha 
county for the year 1842, and purchased by 
Josiah M. Steed, as agent of the North 
American land company. The sale being 
reported to the Circuit court of Kanawha 
county, was confirmed by a final decree of 
that court entered on the 3d day of June 
1843, and the commissioners were directed 

The defendants also offered in evidence 
a deed dated the 25th of October 1851, exe
cuted by James M. Laidley the surviving 
commissioner of delinquent and forfeited 
lands in Kanawha county, to the North 
American land company, by that name and 
description, for the tract of sixteen thou
sand eight hundred acres. 

The evidence of the defendants being 
closed, the lessors of the plaintiff offered 
in evidence the books of the commissioners 
of the revenue, and the delinquent lists of 
said county, to show that the said tract of 
six hundred and thirty acres granted to 
them had been duly entered on said books. 
charged with taxes, and had not been re
turned as delinquent. 

They also introduced a witness, who de
posed, that he was present at the sale of 
the sixteen thousand eight hundred acres of 
land before mentioned, by the commis
sioners of delinquent and forfeited lands; 
and at the instance of the patentee Lewis 
(one of the lessors of the plaintiff), gave 
public notice on the day of the sale, which 
was heard by the commissioners and J. M_ 
Steed, who purchased the whole of the said 
sixteen thousand eight hundred acres of 
land as the agent of the North American 
land company; that the said ~wis and 
others had made a location and survey of 
six hundred and thirty acres of said land 
previous to that time; the same six hundred 
and thirty acres in controversy. 

This bei-ng all the testimony, the defend
ants tendered a demurrer thereto, in which 
there was a joinder; and a verdict being
rendered subject to the demurrer, judg

ment was rendered for the plaintiffs. 
to convey the land to the purchaser on the 34 ·Some objections were raised in the 
payment of the deferred installments. 

The defendants also read in evidence the 
record of a proceeding in the names of per
sons alleging themselves to be surviving 
trustees of the North American land com
pany, the object of which was to be relieved 
from the payment of so much of the pur
chase money bid by their agent Steed, as 
might remain after discharging the taxes 
and damages thereon and the costs of the 
sale. On the 5th of June 1845, a decree 
was entered in this proceeding, which re
citeci'that the first installment of the pur
chase money paid to the commissioners on 
the 14th of November 1842, the day of sale, 
exceeded the amount of taxes and damages 
and the costs of the sale, by the sum of 
seven dollars and fifty-seven cents; that the 
land was sold as the property of the peti
tioners as trustees of said company, and 
that the bond for the deferred installments 
was executed by Steed and his sureties on 

3J 
behalf of said trustees; and there
upon it was ordered and decreed ·that 
Steed's bond should be canceled; that 

the commissioners should pay to the peti
tioners the said sum of seven dollars anc:' 
fifty-seven cents, and that the commis
shmers should be credited in their settle
ment with the commonwealth for the 
amount of the bond and the sum of seven 
dollars and fifty-seven cents. 

argument here, which appear not to 
have been anticipated in the preparation of 
the case in the court below. It is insisted 
that as the defendants relied upon an out
standing title in third persons to defeat a 
recovery, they should have exhibited the 
patent or copy thereof to Gallatin and 
Savary De Valcoulon. In the report of the 
commissioners of delinquent and forfeited 
lands, being the commencement of the pro
ceeding resulting in the sale aforesaid, the 
patent to Gallatin and S. De Valcoulon 
IS referred to and recited, and a certified 
abstract thereof furnished to them by the 
register of the land office, in pursuance of 
law, is incorporated with and made part of 
the report. This being read without objec
tion, should be regarded as prima facie evi
dence that such a grant had issued. If a 
more complete copy had been required, the 
matter should have been brought to the 
notice of the party in the court below by a 
motion for an instruction as to the effect of 
the abstract as evidence. It would work a 
surprise to permit the objection made for 
the first time in argument here, to a vail the 
party. 

It is further maintained that there was n. 
sufficient evidence to prove the identity of 
the land'described in the patent for the six
teen thousand eight hundred acres. This 
objection is obviated by the proof adduced 
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by the plaintiff, as to what occurred at the 
time of the sale by the commissioners of 
delinquent and forfeited lands. The proof 
showed that the lessors of the plaintiff 
knew the boundaries of the tract of sixteen 
thousand eight hundred acres, and gave 
Dotice to those present at the sale, that 
they had made a location and survey of six 
hllndred and thirty acres thereof; thus con
ceding that their patent of six hundred and 
thirty acres was included within the bound
aries of the elder grant. 

J5 
This brings us to the question 

really intended to be ·presented by 
the record in this case; that is, 

whether under the evidence demurred to, 
taking it most strongly against the parties 
demurring, the patentees of the six hun
dred and thirty acres come within the pro
Tisions, or are entitled to the benefits of 
the 3d section of the act of March 22d, 1842. 
The tract of sixteen thousand eight hun
dred acres having been forfeited for the 
failure to enter the same in the books of 
the commissioner of the revenue, the for
feiture became complete, and the title 
absolutely vested in the commonwealth on 
the 1st of November 1836. Staats v. Board, 
10 Gratt. 400. Of this forfeiture the gran
tees of the six hundred and thirty acres can 
claim no benefit under any law passed prior 

decree for sale was entered on the 13th of 
October 1842; and the sale was made on the 
14th 01. November 1842, at which time so 
much of the purchase money as satisfied 
the taxes and damages and costs of sale was 
paid down, being all that the commonwealth 
exacted when the original owner became the 
purchaser of the land. These proceedings 
all took place before the 30th of December 
1842, the date of the patent for the six 
hundred and thirty acres. The order con
firming the sale, and directing the commis
sioners to make a deed to the purchaser, 
though dated on the 3d of June 1843, would 
relate back to the time of the sale. 

to the 22d of March 1842. All previous acts 
provided for bona fide grantees and actual 
occupants, a class within which the 37 
grantees of the tract of six hundred and 
thirty acres do not fall. See the provisions 
of the previous laws cited and commented 

The '3d section of the act of March 22d, 
1842, transferred the forfeited title vested 
in the commonwealth to a person who had 
a title or claim, legal or equitable, held or 
derived from a grant from the common
wealth. By the policy of the various acts, 
but two modes seem to have been contem
plated for the disposition of these forfeited 
lands after the time allowed for redeeming 
them had expired. Thtl ti tie vested in the 
commonwealth by forfeiture could only be 
divested by a sale made under a decree of 
the judge or court, or by a transfer under 
the operation of law to a party who could 
deduce his title or claim from another patent. 
The act made the transfer to another pat
entee or one claiming under him, and not 

to a claimant of a mere equity under 
the commonwealth. *The original 
owner himself, if he desired to retain 

his land, was constrained to become a pur
chaser, and to obtain a deed of conveyance 
from the commissioners of delinquent and 
forfeited lands. The law contained a pro
vision by which ~nder a proper proceeding 
he could be relieved from the payment of 
so much of the purchase money as was not 
required to pay the taxes and damages and 
costs of sale. 

on in Wild v. Serpel, 10Gratt. 405. The 3d 
section of the act of March 1842 transfers 
the title of forfeited lands to such persons 
(other than those for whose default the title 
may have been forfeited) as had title or 
claim, legal or equitable, derived under a 
patent bearing date prior to the 1st of Jan
nary 1843, dispensing with actual occu
pancy. and omitting the qualification of a 
bona fide claim of title in the junior pat
entee. In the case of Wild v. Serpel, the 
junior patent issued in 1836, and there was 
nothing to prevent the transfer of the for
feited title to the subsisting patentee, the 
instant the act 'of March 22d, 1842, took 
eifect, unless in that case such a transfer 
was intercepted by the institution of pro
ceedings and the decree for the sale of the 
land in controversy before the passage of 
the act aforesaid. A majority of the court 
held that this did not prevent the operation 
of the act. "No sale (the judge observed) 

had yet taken place under the order; no 
36 right had been acquired by any ·other 

person, and the title still was in the 
commonwealth, and fully within the control 
of the legislature." And again, that it was 
competent to transfer the title "as well 
after an order of sale as before, provided it 
were done before any ·new right was ac
qllired by an actual sale being made under 
it." In the case under consideration, the 
report of thl! commissioners of delinquent 
and forfeited lands is dated 29th of Sep
tember 1842, which being approved, the 

The patent for the six hundred and thirty 
acres recites that it was founded on a sur
vey made on the 21st of June 1842, by virtue
of land office treasury warrants. This was 
prior to the report of the commissioners of 
delinquent and forfeited lands of the 29th 
of September 1842. And it has been argued 
that the entry and survey conferred an 
equitable title prior to the report and sale 
of the commissioners; and as it was carried 
into grant before the first of January 1843, 
the patentees, under an equitable construc
tion of the statute. should be preferred to 
the purchaser at the commissioners' sale. 
This argument would have no ground to 
rest on unless forfeited lands could be lo
cated under a treasury warrant. The coun
sel therefore has found himself under the 
necessity of assailing the remark of the 
judge in his opinion delivered in Levasser 
v. Washburn, 11 Gratt. 572, "that there was 
no act then in force authorizing forfeited 
lands to be entered as waste and unappro
priated." It will appear, however, from 
reference to the laws on the subject, that 
the observation of the judge was strictly 
correct. In 2 Rev. Code 528, will be found 
an act passed January 29th, 1803, which 
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forfeited lands upon which the taxes should 
have remained unpaid for two years. and 
subjected them to location. But an act 
passed January 20th. 1807, 2 Rev. Code 530, 
declared that such forfeited lands should 
not be subject to location: and another act 
passed February 14th, 1811, 2 Rev. Code 

38 
536, provided that such lands should 
remain the property *of the common
wealth, and be subject to such future 

disposition as might thereafter by law be 
directed. An act of January 23d, 1812, 
2 Rev. Code 536, provided that the taxes due 
or chargeable, or thereafter to become due 
or chargeable on lands, should remain a lien 
upon said lands until discharged: and al
lowed further time for the redemption of all 
lands which had become or should become 
forfeited for the non-payment of taxes, and 
directed the lands to be sold after the time 
for redemption had expired. The time for 
redemption was subsequently enlarged, 
until by the act of February 9th, 1814, 2 
Rev. Code 542, sales were again authorized. 
The act of February 20th, 1817, 2 Rev. Code 
558, arrested the sales, and declared that 
the arrears of taxes and damages should 
continue a lien on the lands on which they 
were chargeable. Such lands were again 
made liable to entry, survey and grant as 
waste and unappropriated land, by the Code, 40 
ch. 114. t 3, p. 495; but it is believed there 
was no law in existence in 1842 which au
thorized the location of forfeited lands by 
virtue of a land office treasury warrant. 

Although such agents may have commenced 
a proceeding to sell under one set of laws. 
yet if no right had been acquired in virtue 
thereof, there was nothing to obstruct thf" 
transfer under the operation of the act of 
March 22d, 1842, to a subsequent patentee. 
But when, as in the present case, an actual 
sale had been made and the price paid, th(' 
purchaser has acquired rights of which the 
commonwealth cottld not deprive him with
out the imputation of bad faith. By virtue 
of the proceedings commenced and carried. 
on by the agents of the commonwealth in 
pursuance of law, the beneficial ownershi p 
was transferred to him who had purchaspd 
and paid the price, provided the sale was 
not set aside. The acts making a transfer 
contemplated a transfer of the whole of the 
forfeited title. It could not haTe been in
tended to transfer the mere shell of the 
legal title forfeited to the commonwealth 
and remaining until conveyed to the pur
chaser. Until so conveyed, it must be held 
in subordination to his rights. I think, 
therefore; no beneficial interest continued 
in the commonwealth which was transferred 
to the patentees of the six hundred aDd 
thirty acre tract. 

The only remaining question is, Whether 
the defendants in the court below 
could avail themselves of the *out
standing title forfeited and sold as 

aforesaid, to defeat a recovery in this ac
tion? This suit was instituted before the 
present Code went into operation, and it i. 
therefore not necessary to enquire what 
may be the effect of abolishing writs of 
right and substituting the action of eject
ment in place of it in all cases. As a 
general rule, under the law when this suit 
was commenced, the plaintiff in ejectment 
must recover on the strength of his own 
title, and p<>&:session gives the defendant a 
right agatnst every man who cannot show 
a good title. This general rule is subject to 
exceptions; thus it was decided in Middleton 
v. Johns, 4 Gratt. 129, that a person having 
held actual possession of land for more than 
fifteen years under color of title, and be
ing then ousted by a mere trespasser with
out pretence of title, might reco\'er in 
ejectment against the trespasser, although 
it did not appear that the land had ever 
been granted by the commonwealth. In 
Tapscott v. Cobbs, 11 Gratt. 172, the court 
held that where a party in peaceable pos
session of land is entered upon and ousted 
by one not having title to or authority to 
enter upon the land, the party ousted may 
recover in ejectment upon his possession 
merely: And his right to recover cannot be 
defeated by the defendant by showing an 
outstanding title in another with which the 
defendant had no connection. In the case 
under consideration, there was no evidence 
tending to prove that the lessors of the 
plaintiff were ever in the actual possession 
of the land, or any part thereof. Their 
grant did not even confer upon them COD
structive seizin. The commonwealth's title 
to the land as part of her waste and unap
propriated domain, had passed to the first 

By such a warrant the adventurer was au
thorized to locate waste and unappropriated 
lands only. An entry on lands previ
ously granted was a void act and conferred 
no equity. 

As was remarked by the judge in the case 
of Levasser v. Washburn,' 'In the absence 
of a statutory provision authorizing the 10-
ca tion of fodei ted lands. no ti tie could be 
acquired to sttch lands by entry and survey. 
and a patent obtained for them would be 
merely void." The lessors of the plaintiff 
must therefore rest on their grant alone. 
Before it issued such proceedings were had 
under the act of March 30th, 1837, providing 
for the appointment of commissioners of 
delinquent and forfeited lands, and other 
subsequent acts in amendment thereof, as 
to confer rights which were not divested by 

39 
the 3d section of the act of March 
22d, *1842. Those laws were all in 
force at the same time. Up to the 

passage of the act of March 5th, 1846, Sess. 
Acts, p. 13, prohibiting further sales, the 
commissioners continued to make reports, 
and the courts and judges to enter decrees 
for sale. The laws being in pari materia, 
such construction is to be given to them as 
may reconcile and give effect to the various 
enactments they may contain. By some of 
these laws the agents of the commonwealth 
were required to make report, &c. and the 
judges and courts to order sales. The law 
of March 22d, 1842. transferre(l the forfeited 
titles under certain circumstances to subse
quent grantees who should obtain a grant 
previous to the first of January 1843. 
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grantees: And as the law did not authorize ':a. Pleadlnll and Practice-Action for Benefit of An
the location of forfeited lands, nothing otber-Declaratloa.t-Though it Is usual to state In 
passed to the junior grantee. The evidence the declaration or by endorsement thereon, or on 
introduced by the lessors of the plaintiff the writ. that the action I" brought for the benl."llt 
tended to prove that the defendants were of the parties entitled. yet this Is not e .... ~entlal. 

in actual occupation of portions of the And If the defendanLqhave any doubt whether the 
land, and that their possession *and I suit Is brought for the benellt of the la"t commls· 
the possession of those under whom sloners. they can by motion have a rule upon thl."m 

41 

they entered, commenced long anterior to to avow and prosecute or disavow and dismiss the 
the date of the patent for six hundred and action. 
thirty acres. They had that peaceable pos- This was an action of debt in the Circuit 
session which the law protects against all court of Kanawha county, brought in the 
except him who has the actual right to the name of C. E. Doddridge and S. A. Miller 
possession, and it was competent for them J h N CI k 
to show a subsisting outstanding title in a against D. • W. and Jo n • ar sons, 

on three bonds. There was a verdict and 
third party, to defeat a recovery and protect J'udgment for the plaintiffs j whereupon the 
such possession. This they have done by 
showing the grant to Gallatin and Savary Clarksons applied to this court for a super-

sedeas, which was allowed. The case i. 
De Valcoulon and the exhibition of the pro- stated by Judge Moncure in his opinion. 
ceedings; showing that title is claimed 
thereunder, by parties ass&rting a beneficial Price and McCotnas, for the appellants. 
interest in the land. - Fitzhugh, for the appellees. 

I think on the demurrer to evidence the 
law was for the plaintiffs in error, the de- MONCURE, J. This is an action of debt 
fendants in the court below, that the judg- brought in the name of Doddridge and 
ment should be reversed with costs, and Miller against D. J. W. and John N. Clark
judgment entered in their favor on the son, on three bonds for the sum of four 
demurrer. thousand seven hundred and twenty dollars 

and sixty-six and two-thirds cents each, 
The other judges concurred in the opinion dated December 25th, 1851, and pay-

of Allen, P. . able nine, eighteen and twenty-four 
43 

Judgment reversed, and entered for the 
*months after date. The obligees in 
whose names the action is brouR"ht, are 

styled "commissioners" in the bonds; and 
the said sum of money is therein described, 
respectively, as the" 'first,' 'second' and 

appellants. 

42 *Clark sons v. Doddridge" al. 

JulY Term. 18117. Lewlsburll'. 

(Absent LBB. J.) 

I. 8oacI.-Pa,.able to Co •• wleners-New Co ...... 
~ ... SU ... tltated-Whona,.MalntalnSUIt.*-Com· 
missioners appointed by a court of equity to sell 
landi, make the sale and tue bonds for the pnr
cbase money. made payable to themselves; and 
before the money Is paid the commissioners are 
removed and others are appointed. The last com· 
missioners are entitled to Bite at law on the bonds. 
in tbe names of the tlrat to whom the bonds were 
made payable. 

·~Neaotlable Paper-Leeal Title ..... Who May 
Maiatsla SaiL-In Sangston v. Gordon. 12 GratL 1M, 
th~ Sltlt had relatlou to bonds made payable to "L. 
Sanllllton. secretary of the Baltimore AaTlcultural 
Aid Society." At page 7M. the court said: "This 
form of security was DO doubt adopted to enable 
him (Saopton) to sue for and {'ollect the debts due 
the SOCiety. without the exPense and Inconven· 
lence of his brlnll'lng before the courts the numer· 
ODS parties Interested In the proceeds of sale. It Is 
dear that the lell'allnterest In these bonds Is vested 
In Sangston alone. Upon well settled principles the 
deKCriptive words used In the Instruments may be 
relected, and suits at law or In equity may be main· 
talned thereon In his name. wlthont the addition of 
other parties. Porter v. Nekervls. 4 Rand. 859: 
f'/lJ1'bOfU~. Doddrldot. 14 Grate. 42: Sanll'8ton v. Coff· 
man. 21 GratL 2ea. .. 

In Davis v. Snead. 83 Gratl. 705, a receiver. ap· 
pOinted by the court to receive purehase money for 
land sold by him as commissioner under a previous 

decree In the cause. took bonds payable to himself 
for the money. The court said (at page 710): "Nor 
are the powers of the receiver at all varied or In· 
creased by the fact. that he I~ the obligee In the 
bond. The lell'al title and righ t of action are thereby 
vested In him; but he cannot sne except by the 
direction of the court which appointed him. and 
whose all'ent he Is. He may any time be superseded 
and another al)polnted In his place to collect the 
money. ClarhoM fl. 1)oddridoe. 14 Grate. 42." 

Where the right to receive the money dne on a 
claim Is lit the assignee. wlthont the correspondlnc 
rllI'ht to bring an action for It In his own name. he 
has a right to bring au action at law In the name of 
the assignor; and he will be regarded. even by a 
court of law. as the substantial plaintiff In the ac
tion. Cox v. Crockett. U2 Va. 116. 22 S. E. Rep. 840. 
citing the principal case. 

SalDe-Aulp.ent of-Effect of 5tatate.-See prln· 
clpal case cited In foot'Mt. to Davis v. Miller. 14 
GratLI. 

The principal case was distinguished In Lewis v. 
Glenn, 84 Va. 1147. S S. E. Rep. 866. 

tPleadlq and Practice-Actio. for Benefit of Another 
-Dedaratlon.-The proposition of the prlncl,)al case 
that. though It Is usnal to state In the declaration. 
or by endorsement thereon. Ill' on the writ. that the 
action Is brought for the benellt of the parties enti
tled. yet this Is not essential. has been approved In 
Hayes v. Va. MuL. etc .• A.~so .. 711 Va. 228; Triplett v. 
Goff. 83 Va. 785. S S. E. ReI). 525: Bentley v. Standard 
Fire Ins. Co .• 40 W. Va. 789. sa S. E. Rep. 5811-

See also, monographic Mee on "Bonds" appended 
to Ward v. Churn. 18 Gratt. 801; monoll'l'aphlc Me. oa 
., Asstwnments. tI 
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'third' payment on salt property of the late 
Charles G. Reynolds, sold to D. J. W. Clark
son this day." The declaration is in the 
ordinary form. There was a general de
murrer to the declaration; in which the 
plai-ntiffs joined. The defendants also 
tendered a special plea in bar, averring, in 
effect, therein, that the said bonds were 
executed to the plaintiffs as commissioners 
appointed in a chancery suit to sell certain 
lands; that before the said action was com
menced. the said plaintiffs were substituted 
by the appointment of other commissioners 

exception arises in England under the stat
ute of bankruptcy, which expressly vests. 
the bankrupt's right of property and of ac
tion in his assignees; who may therefore 
maintain in their own name an action on a 
bond payable to the bankrupt. A bond pay
able to a corporation aggregate, is not an 
exception to the rule; though an action 
thereon must be brought in the name of 
the corporation, and not of the persons 
composing it when the bond is executed. or 
their personal representatives. The corpor
ation itself, and not the persons composing

in the said suit, to wit, Quarrier and Gilli
son; and that thereby the right of action 45 
on the said bonds was taken from the said 
plaintiffs, and vested and now remains in 
said Quarrier and Gillison. To this plea 
the plaintiffs objected; and the objection 
was sustained by the court; "being of 
opinion that the plea aforesaid does not 
present a good and sufficient bar to the ac
tion brought in this case in the name of 
Doddridge and Miller, to recover the sums 
secured to be paid by the several writing-s 
obligatory upon which it is founded; and 
that the present commissioners have a 
right to sue upon said bonds in the name 

it, is the obligee; and the case there
fore falls within *the rule and not the 
exceptions. A different rule is said 

to be applicable to a bond payable to a 
person who is a corporation sole; in which 
case. an action at law upon the bond must. 
after his death, be brought in the name of 
his personal representative, and not of his 
successor. There is a strong instance of 
this kind in a case very recently decided by 
the Court of queen's bench, in which it was 
held that a bond given to the ordinary by an 
administrator, under the statute of distribu
tions, passes. on the ordinary's death. to 
his personal representative. and not to his 
successor. Howley v. Knight, 14 Ad. &: El. 
240. 68 Eng. C. L. R. 238. 

of said Miller and Doddridge." To this 
opinion the defendants excepted: and show
ing no ground in support of their demurrer 
to the declaration, it was overruled; and 
judgment was rendered for the plaintiffs 
for debt, interest and costs. That judg
ment is now before this court for revision 
on a writ of supersedeas. 

The onty error assigned in the judgment 
is in the rejection of the special plea. Did 
the court err in rejecting it? Was the action 
properly brought in the names of the com-

44 
o missioners to whom the bonds were 

*pavable? Or ought it to have been 
brought in the names of the new and 

substituted commissioners? 
It is a general rule, that an action on a 

contract must be brought in the name of the 
party in whom the legal interest in such 
contract is vested. The legislature alone 
has power to make an exception to this 
rule. An exception is made by the Code, 

In the case under consideration. the bonds 
are payable to Miller and Doddridge, the 
old commissioners, in whom, therefore, by 
the very terms of the bonds, and according 
to the general rule of law before stated. 
the legal interest in, and right of ac
tion on, the bonds were vested. There 
is no law in existence which divests this 
legal interest and right of action. The 
court of chancery, it is true, was authorized 
by law to SUbstitute new, in place of the 
old, commissioners. But the effect of such 
SUbstitution was not to transfer the legal 
interest in the bonds from the old to the 
new commissioners. It only authorized the 
new commissioners, upon giving the se
curity required by law, to collect the bonds; 
and to bring suit, if necessary for the re
covery thereof, in, the names of the old 
commissioners. The right of the new com
missioners to receive the money, does not 
imply a right to bring an action therefore 
in their own names. A person may have a 
right to receive money, without any corre
sponding right to bring an action for it in 
his own name. This happens whenever a 
chose in action, not negotiable by the law 
merchant, and not coming under the pro
visions in the Code, ch. 144, I 14, is as
signed. The assignee has a right to 
receive the money, but not to bring an action 

ch. 144, t 14, p. 583; which authorizes the 
assignee of any bond, note or writing not 
negotiable, to maintain thereupon any ac
tion in his own name which the original 
obligee or payee might have brought. The 
assignee acquires only an equitable right 
with a capacity, expressly given him by 
statute, to assert it at law in his own name. 
But the legal title still remaining in the 
obligee or payee, a right of action is inci
dent thereto; and the assignee may, at his 
election, sue at law in his own name, or in 
that of the obligee or payee for his benefit. 46 
Garland v. Richeson, 4 Rand. 266. Another 
exception seems to be made by the Code, 

therefor in his own name. He has, 
*however, an ample remedy. He has 
a right to bring an action at law in 

the name of his assignor; and he will be 
regarded, even by a court of law, as the 
SUbstantial plaintiff in the action. The 
court will protect his rights, and will not 
permit the nominal plaintiff to receive the 
money, nor to release the debt, nor to dis
miss the action. The same principle ap
plies to this case. The Circuit court waa 

ch. 116, I 2, p. SOO. 
It is also a general rule, that the legal 

interest in an obligation for the payment of 
money is vested in the obligee or his per
sonal representative. The exceptions to 
this rule also must be derived from the 
statute law; and are few in number. An 

398 



14GRATT. QUARI.RS &: AI.S. V. KRllR &: AI.S. 47,48 

therefore right in saying that the present 
commissioners have a right to sue upon the 
bonds in the name of Miller and Doddridge, 
the obligees. 

But it was argued, that even jf they had 
a right to bring such a suit, it ought to ap
pear that the suit was brought by them or 
for their use; and that as the declaration 
does not show that the suit wa. so brought, 
the fact, if it had been so, should have been 
replied to the plea. It is usual, when an 
action is brought in the name of one person 
for the use of another, to state the fact in 
the body of the declaration, or by an en
dorsement thereon or on the writ. And it 
is useful and convenient to do so, to give 
notice to the defendant of the rights of the 
substantial plaintiff, and to enable the 
court to protect them by its orders. But 
this is not necessary. The statement is no 
material part of the pleadings. The cause 
of action is complete without it. It was, 
therefore, no bar to the action in this case 
that new commiuioners had been substi
tuted to the place of the plaintiffs, notwith
stauding it may not appear on the record 
that the suit was brought by the former, or 
for their use. The defendants are in no 
danger of being compeUed to pay the money 
into the wrong hands. They have an ample 
remedy to prevent that; but not by a plea 
in bar of the action. Their remedy is by 
motion. If they really apprehend that the 
action was not broughfby or for the use of 
the new commiuioners, and that the old 

commissioners are fraudulently at-
47 temptinlf to recover *and collect the 

money for their own use. they can, by 
motion, obtain a rule requiring the new 
commissioners to avow and prosecute, or to 
disavow and dismiu the action. And the 
court, if it have cause to suspect any such 
thing, may and ought. ex mero motu, to 
award such a rule. The action was no 
doubt brought by and for the use of, the 
new commissioners. The fact is plainly 
inferable from the opinion of the court ell:
pressed in the bill of ell:ceptions. It also 
appears, from an ell:hibit produced and read 
by the defendants in connection with their 
plea, that the new commissioners were ap
pointed for the very purpose of bringing 
an action on the bonds. The action was in 
fact brought shortly thereafter. The attor
neys who brought it, and the new commis
sioners, bear the same surnames (Quarrier 
and Gillison), and may be the same per
sons. 

I am of opinion that there is no error in 
the judgment, and that it be affirmed. 

The other judges concurred in the opin
ion of Moncure, J. 

Judgment affirmed. 

48 *Quarles " als. v. Kerr" als. 

July Term. 1867. Lew1.'Iburlr. 

(Absent LB •• J.) 
t. CIumc:er)t Prac:tlce-Decree-Cue at Bar.-Trustee 

Ales a bID to enforce the trust deed. and In this 

case the court decrees the sale and distribution 
of the trust subject amonlr the creditors provided 
for. except one. who Is excluded under the provi
sions of the deed. because he sued out execution 
on hls judlrment. This creditor tben Illes a bill 
to set aside the trust deed. on the Jrround that It 
I~ fraudulent on Its face. HBLD: 
I. Same-Sam_Effect on .suIt .. to Matten Not 

Prevloaaly la ....... -Tbat the question whether 
the deed was fraudulent was not put In Issue 
In the Ilrst case. and therefore could not be 
decided: And the decree In that case cannot be 
a bar to the second. 

:II • .5ame-latertocatory Decree-Effect oa Second 
Salt.-Tbe decree In the lirst case belnlr Interloc· 
utory merelY. It cannot be a bar to the second 
suit. 

:II. Aalpmenu-To .5ecare CrecUton-Whole Prop
erty nat Be Coaveyed.~A debtor cannot divide 
hlB property Into two parcels. and protect himself 
In the enjoyment of one parcel by JrIvlnlr up the 
other: he cannot require his creditors to accept a 
part and release the residue: And when he 
attempts It. the deed ls fraudulent and void. 

a. Sallle-Sam_Poatpoae_at of SaIe-Wbea Fr.u .... 
aleat. t-ThoUirb a deed Is not fraudulent by reason 
of a postponement of the time of Bale. and tbe 
reservinlr the property to the nantorln the mean
time. yet where the time of sale may be postponed 
or hastened by the Irrantor. 80 as to enable him to 
defeat any creditor who shOUld attempt to sub
ject the Interest In the property reserved to the 
Irrantor. to the payment of his debt. the deed la 
fraudulent. 

... Seme-Sallle-Pada ladlcatlve of Fraadaleat lateat 
-<:.e at Bar.*-The Inc1udlnlr In such a deed per-

·AMI..-u.-:.To Secure Credltor&-Whole Prop
erty Maat Be Coaveyed.-See Gordon v. Cannon. 18 
Gratt. 887. and 1()()toftOt~. where the principal case IB 
cited. 

tS_-Saale-PoatpoaelDent of .5aIe.-Landeman 
v. Wilson •• W. Va. 707.8 S. E. Rep. 206, said: "The 
owner of property may do as he pleases wltli It. 80 

lonlr as no other person has any Interest therein. 
He may. wilen out of debt. convey It to whom he 
pleases. althoulrh he receives no consideration 
therefor. If he owes no one be can do absolutely 
as he pleases with his own. unless restrained by 
statute. He may In Irood faith convt"Y his property. 
or a part of It. to secure the payment of his debts. 
or a part thereof. He may deslpate the benell
darles by name. or by any other mode desllrnate 
them. He may prefer his creditors: and may. for a 
reasonable time. postpone the execution of the con
veyance Which Is to strip him of hls property. In 
such conveyance he can reserve to himself no bene
lit at the expen!le of his creditors. In cases where 
he postpones for a deftnlte time the lInaI consumma
tion of the security he has created. and reservt"s to 
himself the use of the property durlnlr sucb time. It 
has been held that that Is not to be relrarded all 
delaylnlr or hluderlnlr bls creditors. "'Ithln tbe 
meanlnlr of the law. because tbe Interest 80 reserved 
Is liable to credl tors acq alrlnlr lien" by judJrment or 
executions. Cochran v. Paris. II Gratt. 818: Dance v. 
Seaman. Id. '178: Quarltl t>. K,rr. 14 (Jratt. 411 ... 

The principal case Is also cited In Harvey v. An· 
derson (Va.). 24 S. E. Rep. 915. on this point. 

See al80. Gordon v. Caunon. 18 Gratt. 387. and 1001. 
ftOt«. 
~1D_S ... e-It_rv.tlon. ladlc:atlac Pr.adaleat 

lateat.-ID Brockenbroulrh v. Brockenbrou~h, 11 
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apply to the credit of the debt secured by been a small balance of five dollars and 
the deed of trust, the whole of the price bid ninety-nine cents due to him. The expense ... 
for the land at the sale. Whether Bucking- of drawing and recording the deed were in all 
ham would go on to complete his contract probability not paid by Beirne till after the 
with Mays, and thus place it in his power deed was recorded; and when he paid them. 
to perfect the title, on \vhich event the he no doubt charged them to BuckinghaDl 
finality of the sale and the payment of the as an item of debit against the three hun
additional sum of three hundred and seven dred and seven dollars. Having paid them. 
dollars by Miller, the highest bidder at the there was no legal necessity for his waiting 
sale, depended, was a matter which Beirne till a sale should take place under the deed. 
could not control. Under this state of BuckinJham, if he could have objected, did 
things, I know of no rule forbidding Beirne not object to Beirne's retaining them out 
from agreeing with Buckingham that the of the small balance in his hands. By 
latter should go on and finish his contract retaining them, the trifling balance of sev
with Mays, and thus perfect the title; and enty-four cents was left due to BuckinG'
that out of the whole price which Miller ham on the settlement. 
would then pay for the land, the one hun- To bring the bond into the settlement, 
dred and eighty-eight dollars bid by Mil- and to go into a calculation of interest, 
ler at the sale, and which was all that apply the credits, &c., was a matter foreign 

could be obtained for the land in to the main object of the settlement. 
79 *the then condition of the title, Besides, the language used both in the 

should be credited on the bond secured sealed instrument and in the settlement, in 
by the deed; whilst the three hundred and respect to the one hundred and eighty-eight 
seven dollars, the residue of the Whole pur- dollars, repels the idea that the bond would 
chase money to be paid by Miller for an be or had been paid in full, by the one hun
unencumbered title, should go as a credit dred and eighty-eight dollars. In the 
to the other debts of Buckingham due to former, it is required that it should be 
Beirne, and not secured by the deed. "placed as a credit" on the debt secured by 

And in any conceivable aspect of the the deed; and in the latter, it is stated that 
transaction, I am wholly at a loss to con- it was so a'pplied. 
ceive how Erskine or his representatives And agatn: the argument, of a payment 
can have any grounds to complain of it, in full of the bond, is strongly repelled by 
seeing that neither his deed of trust nor his the consideration that if such had been the 
contract with Buckingham was then in ex- fact, the bond ought to have been in the 
istence. possession of Buckingham. Yet Beirne 

The other exhibit, No.3, seems to be a continues to hold it, and files it and its en
statement under the seal of Buckingham, dorsements, with his answer, as an exhibit 
of a settlement of all matters of account in the cause. 
between him and Beirne, subsequent to the Upon the whole, I see nothing in the 
deed of trust, and not connected with it. papers referred to, to weaken the implica
It is true, that on the settlement there is tion of an acknowledgment by Erskine, 
an item of debit of five dollars and twenty- in his contract of 1835 with Buckingham. 
five cents, "amount for drawing and record- that Beirne'S debt was one of the in-
ing deed;" and as the deed provides for the 81 cumbrances *to be cleared off by 
payment of the expense attending the draw- Buckingham, or to affect the bearing 
ing, recording and certifying the deed out and influence of such acknowledgment on 
of the moneys arising from a sale under the the rights of Erskine sought to be founded 
deed, it is argued that if the bond secured on his possession under said contract. The 
by the deed had not been paid by the one defences which Erskine seeks to raise out 
hundred and eighty-eight dollars, it is fair to of his possession, as against Beirne, are 
presume that it too would have been the same with those relied on in his contro
brought into the settlement. For why (it versy with North. And I am of the opinion 
is asked) bring the trifling debt of five that the facts and course of reasoning 
dollars and twenty-five cents, secured by which led to the conclusion that thoBt: de
the deed, into the settlement, and omit the fences could not prevail against North, 
six hundred and sixty-four dollars, also apply sufficiently to the case as between 
secured by the deed. The sum of three Erskine and Beirne, to show that they ought 
hundred and seven dollars, "the amount not to prevail against Beirne. 
received of Miller, after deducting one And, on the question of a presumption of 
hundred and eighty-eight dollars, credited payment, it is to be observed that Beirne 
on bond secured by deed," is the main has the advantage of the additional fact 
item of credit to Buckingham; aud as by that the trustee (Goshen) in the deed of 
the agreement evidenced by the sealed trust for Beirne's benefit, moved from the 
paper of the 1st July 1830, the three hundred state as early as in the fall of 1842. 
and seven dollars were to be applied to the The only proof of any sale under the deed, 
discharge of the debts not secured by the is that furnished by Beirne in the exhibits 
deed, the fair explanation, I think, is, that Nos. 2 and 3, and in his endorsement on 

the true object of the settlement was the bond of a credit of the net proceeds of 
80 *to show how Beirne had disposed of such sale. And the only proof of any fur-

the three hundred and seven dollars. ther payment on the bond, is also furnished 
After charging Buckingham with the debts by Beirne, in a further endorsement on the 
ot secured by the deed, there would have bond. To these proofs, the commissioner. 
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I think. properly referred as the basis of 
his statement of the balance due to Beirne. 

It seems to me that the decree is right in 
all respects. and ought to be affirmed. 

The other judges concurred in the opin
ion of Daniel. J. 

Decree affirmed. 

82 ·Cox " al •• v. McMullin. 
July Term. ]861. Lewisburlf. 

(Absent LBII. J.-) 
I. T_ta In C-__ Equitaille 1'ld_Approprla

tIoa of Speclftc Portloa.t-There are two tenants In 
common of land baTinlf but an equitable title. 
One of them cannot appropriate to blmself any 
spec1llc portion thereof. or do any otber act wbat
ever In derOll'ation of the rilrht of the otber to en
joy equally with himself the common property 
and every parcel of It. 

tract lu reprd to It: and upon partition such 
portion falls In severalty to the party 80 maklnlr 
the deed or contract. he will be bound by his act . 

•. Partltloa-How MHe-UaclerStatute.I-In the par
tition of real estate. each part owner h' entitled 
to have In severalty a part equal to his Interest 
In tbe whole snbject, if this Is practicable. with a 
due reprd to the Interests of all concerned. But 
If Buch partition cannot be made without lm
parinlr the portions of some otbers. the property 
may be divided Into shares of uneqnal values. 
and the lnequallty may be corrected by a charlre 
of money on the more valuable In favor of the 
less valuable portion. or by other means recolr
nlzed In the law of partition. Code. ch. UN. 12. p. 
~. 

II. Same-Allotment -~t.~-The Ireneral 
rule of partition requires an allotment of the sev
eral parcels to the part owners: yet It may benellt 
botb classes of owners to assllrn the parcels: or It 
may benellt one class without Injury to the other. 
to assllrn rather than to allot. And In either case. 
the commlsslonenl may avoid the risk of an un
fortunate allotment, by re80rtinlr to an asslan-

ment. 
2. ~LepI Title Held by OlIo Joint Owaer-~. 
...,._ by HIID to Straa .... -Effect.:-The lelral 
litle to the land held In common belli&' conveyed 
to one of the joint owners. he recltinlr that he 83 
owns the whole. conveys one-half of it to a third 
person. and purports to convey the npper moiety. 

*This was a bill in the Circuit court 
of Kanawha county, tiled by William 

A. McMullin against Charles A. Cox and 
others, for the partition of a tract of eighty 
acres of land bounded on the Kanawha 
river, and which constituted what was 
called a salt property. The plaintiff and 
James M. Laidley and two infant children 
of Grant, owned one moiety of the prop
erty, and Charles A. Cox and his brothers 
and sisters. children of William A. Cox 
deceased. owned the other moiety. The • 
case, as made out by the pleadings and 
evidence, is substantially as follows: 

But It will be held that the deed passed only an 
equal undivided moiety of the common subject: 
and that the other jOint owner and the nantee 
held In common the whole subject. and every 
Part thereof. 

oJ. s..e--conveyuceof 5peclftc:Portioa byODeT_t 
-Effect apoa Partltlon.i-Althoulrh a party holdlnlr 
In common with others. can do nothlnlr to Impair 
or vary In the sltlrhtest decree the rilrhts of his 
cotenants: yet If he execute a deed for a spec1llc 
portion of the common subject, or make a con-

-He had decided the case. 
tTeaaata In ~_lDo_Approprl.don of.5pec1fk: Por

tIM of property by OlIo Teaant-Effoc:t.-See Robinett 
1'. Preston. SRob. m: Worthlnlrton v. Statlnton.18 
W. Va. 208. lMO. 

:SS--DeecI froID OlIo Tenant-Effec:t.-In Woods v. 
Early. 95 Va. 811. 18 S. E. Rep. 874. the prlnclpal case 
Is cited as authority for the proposition that the 
conveyance from a tenant In common carries to 
the Jrrantee or Jrrantees only an undivided Interest 
in the property. It matters not by what description 
tbe Interest In the property Is conveyed. 

In Buchanan v. Klnlr. !2 Gratt. 412. It was said: 
"It is well settled that a conveyance by metes and 
bounds of part of an estate held In common. 
tboUlrb valtd aJralnst the Irrantor. cannot prejudice 
tbe rlJrhts of the co-teuant, unless followed by en
trY and adversary posseSSion. The Jrrantee be
comes thereby merelY a tenant In common with 
the co-tenants of his Jrrantor: his posseSSion Is In 
presumption of law. the ]lOOI8esslon of all. and Is to 
be deemed In support and not In derolratlon of tbe 
common title. Robinett v. Preston. 2 Rob. 17lI: 
Hannon v. Hannah. II Gratt. 148." 

Is.--coaveyanc:e of Specific: Portion of Property 
by ODe Tenant-Effect upon Partltlon.-In accord 
witb the proposition succinctly and clearly laid 
down In the third headnote. see McKee v. 
Barley. 11 Gratt. 1H8: Robinett v. Preston. 2 Rob. 
m. See also. principal case cited as to this point 
in WorthlnJrton v. Staunton. UI W. Va. 208. 240. 

In 1815 a patent issued to John Wilson for 
two hundred acres of land bounded on the 
Kanawha river. On the tenth May 1816 
Wilson conveyed to James E. HarTis one
tifth part in quantity of this tract, which 
was to be laid off at the upper end of the 
survey: This land was afterwards conveyed 
to John J. Cabell and Walter Trimble, and 
they took possession thereof. On the 2d of 

I Partldon-How MHe.-on thl8Subject, see Howery 
v. Helms. 10 Gratt. 1. and foot-tlOt~: In which note It 
Is shown that, whlle at common law partition 
must be In kind. yet, by statute (Code of 18f11. ch. 
124. I 2. p. ~. Code 1887. 12fi6f). tl'lura ruc,uaf'l/ for tIu 
b"t inter,.t of all COfIC..,.,.,d. a Bale may be decreed. 

In Roberts v. Coleman. 87 W. Va. 1118, 111 S. E. Rep. 
m. It was Baid: "Notwltbstandlnlr this statute. 
",.f_fad~ partition must be In kind: each parcener 
belnlr allotted his several share. Custis v. Snead. 
12 Gratt. 280: Coz II. J(cJ(uU".. 14 G#-att. 112." 

,!.5ame - Allotment - AuI!PI_nt. - In Henrie v. 
Johnson. 28 W. Va. 1114. It was said: "The court has 
no rllrht to make an arbitrary allotment. It 
should. so far as It can do 80 without Injustice to 
others. assllrD each co-tenant that part most valu
able to him. If there are several parcels. It need 
not divide each parcel. but may as!illrD one parcel 
to each co-tenant. (Freem. on Co-tcnancy and Par
tltlon.1 US: Smith v. Barber. 1 Oblo. part 2. 118~ 
Hlll v. Dey. I( Wend. 204: Coz I). JlcJlullm. 14 Gratt. 
n.)" 
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January 1819 John Wilson executed two 
deeds, by one of which he conveyed to 
Joseph Lovell one undh'ided fourth part 
of the remaining one hundred and sixty 
acres; and by the other he conveyed a like 
undivided fourth part to Alexander Grant. 
The land conveyed to Joseph Lovell came 
by intermediate conveyances to Frederick 
Brooks: and he held the lower part of the 
tract on the river, whereon are salt wells, 
&c. The part conveyed to Alexander Grant 
he conveyed to James Bream; and he dy
ing, it was conveyed by Mrs. Bream to 
Mrs. Betty W. Lovell for life, with re
mainder to her children. The part held by 
Bream, and after him by the Lovells, lay 
on the river next above that held by Brooks. 

Although the patent for this land was is
sued to John Wilson, Andrew Donnally 
seems to have had some equitable claim to 
it; and he seems to have been in possession 
of the eighty acres not conveyed away by 

84 
Wilson, prior to 1821. On the 16th of 
August of that *year he entered into 
a covenant with James Wilson, by 

which he bound himself to Wilson that he 
would proceed to bore for salt water on this 
eighty acres of land, owned as be says, by 
the said Donnally, lying on the Kanawha 
river between the furnaces of Cabell and 
Trimble and those of Lovell. And if the 
said Donnally shall obtain good salt water 
for one furnace of the usual size, he shall 
proceed to erect one good furnace, &c. And 
then the said James Wilson is to be entitled 
and Donnally covenants to convey to him, 
one equal undivided moiety of the said 
eighty acres of land; so that the said Don
nally and Wilson shall be joint and equal 
owners and proprietors of the said eighty 
acres, as tenants in common. And the said 

and Ruffner one-fourth; that upon said land 
coal had been discovered near the furnaces; 
that the front or bottom land upon the 
river had been divided; and for the purpose 
of settling their rights to the hill land and 
coal, it is agreed, that Donnally shall be at 
liberty to take coal for two furnaces, Wilson 
for one* furnance; Bream for two furnaces; 
Lovell for one furnace, and Ruffner for 
one, and no more. That the parties may 
take coal to burn in their own families, and 
also any small quantity which they may 
find it convenient to haul to town or in the 
neighborhood, but not for the purpose of 
making salt. This arrangement was to be 
taken for a division of the hill land, which 
from its situation was incapable of a con
venient division by boundaries. In April 
1844 William R. Cox, who had purchased out 
John Ruffner's interest, covenanted to abide 
by the terms of the foregoing agreement. 

On the 1st of February 1830 John Wilson 
conveyed to Donnally the eighty acres of 
land before mentioned; and on the next day 
Donnally conveyed one moiety thereof and 
of a salt well thereon, to John J. Cabell. 
The deed recited the fact that Donnally 
owned eighty acres of the land patented to 
John Wilson, on which tract there was a 
salt well, one-half of which eighty acres 
and of the salt well it was his purpose to 
convey to Cabell; and then proceeded to 
grant, bargain and sell to Cabell the said 
forty acres of land above described, being 
one-half of the said eighty acres; which 
said forty acres so conveyed, with half the 
salt well thereon, lies next below and ad
joining another forty acres owned and oc
cupied by the said John J. Cabell and 
Walter Trimble. And he conveys to 
Cabell, subject to the agreement aforesaid. 
in relation to the coal on the two hundred . Donnally covenants that he has full right, 

lawful power and authority to convey the 
said land, and that his title thereto is full, 86 
complete and indefeasible, and that he will 
convey to the said Wilson a moiety of the 
said land as aforesaid, clear of all incum
brances; and will warrant the same to the 
said Wilson and his heirs against the 
claims of all persons whatsoever. Wilson 
then covenants to convey to Donnally cer
tain lands, and to build certain machinery 
for the manufacture of salt; and the parties 
then declare, that the salt well, furnace or 
furnaces, and the lands therein before cov
enanted to be bored, constructed or con
veyed, are to be held, used, enjoyect and 
worked, at the joint expense of the said 
Donnally and Wilson, to be a joint and equal 
property between them; they equally sus
taining the losses and receiving the rents 
and profits thereon. In January 1829 
James Wilson assigned his interest in this 

acre tract. 
*In July 1832 John J. Cabell con

veyed to James Hewitt, who had 
married a daughter of Peter Grant, all his 
interest in and title to (it being one equal 
half thereof) a certain salt gum or well on 
the land owned equally by said Cabell and 
the heirs of Peter Grant, with every right 
and privile~e necessary to the full and 
complete enJoyment thereof. And in Octo
ber 1833 Andrew Donnally, by deed reciting 
his agreement with James Wilson, the as
signment of his interest in that agreement 
by Wilson to Peter Grant, and the death of 
Grant, conveyed to the c.hildren of Peter 
Grant. one of whoQ1 was Mrs. Hewitt. the 
undivided moiety of the said eighty acres 
of land. And about the year 1845 seven of 
these children conveyed their interest in 
said tract of land to the plaintiff, William 
A. McMullin, who afterwards conveyed a 
moiety of his interestto James M. Laidley. agreement to Peter Grant. 

In August 1822 an article of agreement 
was entered into between Donnally, James 
Wilson, Bream, Lovell and Ruffner. which 
recited that they were the joint owners of 
a tract of one hundred alld sixty acres of 

85 
land, in the following proportions, 
viz: Donnally and *Wilson one-half, 
James Bream one-fourth, and Lovell 

In October 1833 John J. Cabelt"conveyed 
to William R. Cox and Samuel Hannah all 
his right, title and interest in and to forty 
acres of land, with a salt well thereon, ad
joining the lands owned and occupied by 

·So in the record; bUt obviouslY it should be 
OOtwo." 
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Walter Trimble, it being the land conveyed McMullin and Laidley, with its two salt 
to him by Andrew Donnany. The said land wells, engines and fixtures, the wells hav
and the salt well thereon to be held subject ing been bored by Cabell and Cox, at their 
to the agreement with Lovell, Bream and own expense. 3d. Because it assigns to 
otbers. And Cabell covenanted to complete McMullin and Laidley the water cistern 
the boring of a well then in progress, or at I built by Cox, at his own expense. 
least go to four hundred feet if the requisite When the cause came on to be heard, the 
quantity of salt water should not be sooner court overruled the exceptions, and con
found. Hannah afterwards sold his interest firmed the report; and made a decree 
in this property to the defendant Charles A. directing that Cox should surreolder to the 
Cox; and William R. Cox died, having be- complainant and Laidley the moiety of the 
queatbed his interest to his children, of lot assigned to them, with the tenements 
whom Charles A. Cox was one. and two salt wells thereon; and that com-

It appears from the evidence that the plainant and Laidley should surrender the 
eighty acres embraced in the agreement other moiety to Cox, except the salt well. 
between Donnally and .Tames Wilson, and sufficient space for all necessary fix
fronted about sixty-eight poles on the tures to work the same, and a right of 
Kanawha rh·er, and that the land between way thereto and therefrom, and for pipes 

the river and the bluff was a narrow and conduits to conduct the salt water 
87 strip through which the *public road therefrom; but they were to surrender to 

ran; and there was little room in this the Coxes the use of one-half of said salt 
space which was not occupied either by well, to be used and enjoyed by them until 
McMullin and Laidley or the Coxes. It the further order of the court; the question 
appeared further, from the report of the as to the right of the Coxes to one moiety 
surveyor made in the cause, that Cox occu- of the well being reserved for future con
pied the part of the lot next to Trimble, sideration. 
and McMullin occupied the part next to And on the motion of the Coxes, it was 
Lovell: but McMullin obtained the salt ordered that a commissioner of the court 
water he used from the well bored by Don- should take an account of rents and profits 
nally under his agreement with .Tames and of permanent improvements put upon 
Wilson, which is on the upper part of the the lot assigned to McMullin and Laidley 
tract; and Cox procured the water used by by the Coxes, and those under whom they 
him, from two wells on the lower half of claim; and also an account of the rents and 
the tract, one of which was bored by profits of the salt well on the lot assigned 
Cabell, and deepened by Cox, and the other to them. And accounts were also directed 
was bored by Cox. The land above the at the instance of the plaintiff, of the rents 
bluff seems to have been principally val- and profits of the lot assigned to him and 
uable for coal. Laidley, so far as the same was in the pos-

In the progress of the cause commission- session of the defendants, or those under 
era were appointed to divide the land, whom they claim, and also an account of 
between the river and bluff, between Mc- the value of the salt well on the lot assigned 
Mullin and Laidley on the one part, and to the defendaats, and of the build
Charles A. Cox and the devisees of his ings and other permanent improvements 
father on the other; and to divide the sur- thereon. 
face of the hill land between these and also 89 *The defendants afterwards filed a 
Brooks and the Lovells. These commis- petition for a review of the decree, 
sioners made a report, by which it appeared which was allowed; and when it came on 
that they had divided the land between the to be heard, the court held, that the defend
river and the bluff into two equal parts as ants were entitled to one moiety of the salt 
to quantity; and they had assigned the well on the lot assigned to them; that it 
lower part containing the wells bored by was error to decree the whole moiety to Mc
Cabell and Cox, to McMullin and Laidley, Mullin and Laidley, they being entitled to 
and had assigned the upper part to Cox, but six-ninths; and that it was also error 
reserving to McMullin and Laidley all the to decree the surrender of possession of the 
right, title and interest they might have in property by the defendants before the ac
and to the salt well on that moiety: and count of rents and profits and improve
they made no allowance to Cox for the wells ments, without requiring good and adequate 
which had been bored by Cabell under whom security to be given by the complainant for 
he claimed, or by himself, nor for the any sum that might be due the defendants 
buildings he had put upon the land as- upon such settlement. And correcting the 
signed to McMullin and Laidley. The hill decree in these respects, and also in some 
land was divided into lots, and assigned by matters of form, the court made a decree 
the commissioners to the different parties; similar in all other respects to that which 
and as to that there was no complaint; but had been made. And from this decree 
Cox excepted to the report of the division Charles A. Cox and the devisees of William 
of the land between the river and the bluff, R. Cox applied to this court for an appeal, 

on the ground, 1st. That it made no which was allowed. 
88 division of the salt *wells, except to B H S ·th f th 11 t 

give the entire well on the part al- .. ml ,or e appe an s. 
lotted to Cox and the heirs of Wm. R. Cox, Fry, for the appellees. 
to the other party. 2d. That it gave the SAMUELS,.T. At the date of the cove
lower half of the front on the river to nant between Donn ally and .Tames Wilson, 
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August 16, 1821, Donnally had but an 
equitable title to the fee simple in the land, 
the subject of that covenant; and although 
his covenant, if he had the legal title, 
might have operated under the statute of 
uses as a covenant to stand seized to the 
use of James Wilson of one undivided 
moiety thereof, with warranty, yet having 
but an equitable title, this result could not 
at that time follow. See 1 Rev. Code, p. 
370, i 29. Whether the fact that Donnally 
afterwards, on the 1st day of February 1830, 
acquired the legal title from John Wilson, 
could retroact on his covenant with war
ranty to stand seized to the use, and by 
estoppel or rebutter be held to pass the 

legal title to James Wilson, it is not 
90 material *in this case to enquire. See 

Doswell v. Buchanan'sex'ors, 3 'Leigh 
365. Whether the estate was legal or merely 
equitable, the interests of Donnally and 
James Wilson were the same; that is, an 
equal undi videdmoiety to each. These 
part owners obviously regarded themselves 
as having a merely equitable title on the 
16th August 1821, the date of their cove
nant, and on the 1st January 1829, when 
James Wilson assigned his interest to Peter 
Grant. After this assignment Peter Grant 
in his lifetime, and his heirs after his 
death, held in common with Donnally. In 
this state of the subject Donnally, one of 
the part owners, could not appropriate to 
himself any specific portion thereof, or do 
any other act whatever in derogation of the 
right vested in Grant's heirs, to enjoy 
equally with himself the common property, 
and every parcel of it. Robinett v. Preston's 
heirs, 2 Rob. R. 273; Varnum v. Abbott, 12 
Mass. R. 474. Whether Donnally did by 
his deed of February 211, 1830, attempt to 
convey to John J. Cabell the upper portion 
of the upper half of the common subJect, or 
only an undivided moiety thereof, is not 
very clear, as the terms of the deed are 
somewhat ambiguous and repugnant in 
themselves. Construing the deed, however, 
in reference to the rights of the parties, and 
the condition of the property. it must be 
held that the deed passed only an equal un
divided moiety of the common subject; and 
that Cabell and Grant's heirs thereafter 
held in common the whole subject, and 
every part thereof. 

Although a party holding in common 
with others can do nothing to impair or 
vary in the slightest degree the rights of 
his cotenants, yet if he execute a deed for a 
specific portion of the common subject, or 
make a contract in regard to it, if upon 
partition such portion shall fall in severalty 
to the party so making the deed or contract, 
he will be bound by his act. McKee v. 

Barley, 11 Gratt. 340. 
91 *The interest of one undh'ided 

moiety held originallv by Donnally, 
and transmitted by successive conveyances 
to the appellants, and the like interest held 
by James Wilson, and transmitted by like 
conveyances to the appellees, remain a com
mon subject, except in so far as they have 
been varied by the agreement of August 8th, 

1822, between Donnally, Wilson, Lovell and 
Bream, ratified by Cox April 1st, 1844, in 
regard to the use of the coal lands. a por
tion of the common subject. 

The law of partition of real estate re
quires that each part owner shall have in 
severalty a part equal to his interest in the 
whole subject, if practicable, having a due 
regard to the interest of all concerned. Yet 
it frequently occurs, that because of the 
limited extent or the nature of the property, 
it is impossible to make partition as above 
indicated, without impairing the value of all 
the portions, or of some of them. In such 
cases the law affords other meaDS for doing 
exact justice to each and all: instead of 
dividing the property into shares of equal 
values, it may be divided into shares of un
equal values; and when so divided the law 
as it originally stood, and as amended by 
the statute, Code, ch. 124, I 2, p. 526. will 
correct the inequality by means of a charge 
of money on the more valuable in favor of 
the less valuable portion, or by other means 
recognized in the law of partition. 

There is enough in the record to show 
that the common property is of little value 
for any purpose other than the manufacture 
of salt; that the coal lands, a portion of the 
subject, wall partially severed by Donnally 
and Wilson from the land lying between the 
hill and the river, by their contract with 
Lovell and Bream, dated August 8th, 1822. 
and ratified by Cox 1st April 1844. There 
is, moreover, enough to show that the 
space lying between the hill and the river 

is only sufficient for the salt furnaces. 
92 and their necessary buildings *and 

fixtures, as contemplated by Donnally 
and Wilson, in their contract of August 
8th, 1822, with Lovell and Bream; that is 
to say, two salt furnaces to Donnally, and 
the same number to Wilson. To give to 
each class of part owners the full enjoy
ment of their interests under the contract 
about the coal lands, and of their right to 
have two salt furnaces and tl.e means of 
working them, it seems inevitably neces
sary to divide the land lying between the 
hill and the rh'er into two parcels of equal 
quantity. The general rule of partition re
quires an allotment of those parcels to the 
part owners; yet it may benefit both classes 
of owners to assign the parcels; or it may 
benefit one class without injury to the 
other, to assign rather than to allot; in 
either case the commissioners might avoid 
the risk of an unfortunate allotment, by 
resorting to an assignment. The commis
sioners to make partition are vested with 
ample powers to give to each part owner a 
several proportion of the subject equal to 
his relative proportion in the whole subject. 
Before a final decree of partition can be 
made, commissioners should be appointed 
to ascertain and report to the court whether 
there be any inequality in the values of the 
parcels of land. of equal quantity, lying 
between the river and the hill, and the ex
tent thereof; and further to ascertain and 
report the best mode of correcting the in
equality, if any j whether by a charge of a 
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grosa sum of money payable at once; or of 
an annual sum of money payable for a defi
nite time or for all time; or if these means 
be found impracticable or inconvenient, 
then by what other means provided by the 
law of partition. 

Although it is said that some of the ten
ants in common have held portions of the 
common subject for their separate use, yet 
the fact is not so alleged in pleading and 
shown by proof as to justify the court, in 

the present state of the record, in 
93 making a decision ·how the fact is, 

nor in a decision whether such sepa
rate use was or was not had under circum
stances requiring an account of rents and 
profits between the two classes of tenants in 
common. It is also said that permanent 
improvements adding to the present value 
of the common subject, have been made by 
some of the parties now before the court. 
or those under whom they claim, and to 
whose rights for compensation for improve
ments they succeed; but there is not enough 
in the pleadings and proof in the cause on 
which to found a decree. To avoid the 
danger of doing injustice. it will be best to 
leave the subject of accounts for rents and 
profits and of permanent improvements to 
be disposed of by the Circuit court. with 
the aid of such lights as the parties in in
terest may shed thereon. 

I am of opinion to reverse so much of the 
decree as is in conflict with the principles 
here declared, and to affirm it as to the 
residue. 

The other judges concurred in the opin
ion of Samuels, J. 

The decree was as follows: 
The court is of opinion, that William A. 

McMullin, James M. Laidley, Rachel Grant 
and Ann R. Spalding have title in fee 
simple to one equal undivided moiety of the 
tract of land in the bill and proceedings 
mentioned as containing eighty acres; and 
that Charles A. Cox, William Cox, Corne
lius Cox, Mary Jane Cox, George M. Cox 
::.nd Francis Cox have title in fee simple 
to the other equal undivided moiety thereof; 
and that the land is held by these two 
classes of part owners as tenants in com
mon. 

The court is further of opinion, that in 
the case as it now stands, partition can be 
made only between the two classes, without 
going into a partition between the members 
of the same class. 

The court is further of opinion, 
94 that the contract ·between Andrew 

Donnally, James Wilson, Joseph Lov
ell and J. M. Bream, dated August 8th, 
1822, and ratified by William R. Cox, April 
1st, 1844, in regard to the coal land, a part 
of the common subject, is binding upon 
the parties before the court; and that it 
has been properly carried into effect by the 
decree of the Circuit court. 

The court is further of opinion, that in
asmuch as the property held in common is 
valuable only for the purposes of manufac
turing salt; that as the coal lands have 

been appropriated by valid contract (almost 
exclusively) to the purpose of furnishing 
fuel for salt furnaces limited in number, 
and divided in proportion to the interests 
of the part owners; that as the space be
tween the Kanawha river and the hill is 
the only portion of the common subject 
suitable for wells, furnaces and other 
structures necessary in the manufacture of 
salt; that as the limited extent of this 
space will afford room only for the two fur
naces and other necessary buildings which 
Donnally and Wilson respectively were al
lowed to have and supply with fuel under 
the contract with Lovell and Bream: that 
therefore the land lying between the hill 
and the river should be divided equally in 
quantity by a line running from the river 
to the hill. 

The court is further of opinion, that be
fore partition can be made, commissioners 
should be appointed to ascertain the line of 
partition between the parcels of equal quan
tity; and further to ascertain whether 
these parcels be of equal or unequal values. 
If of unequal values, then to report the best 
mode of correcting the inequality; whether 
by a charge of a gross sum of money. or 
of an annual sum payable fOJ: a definite 
time, or for al1 time i or if these modes be 
impracticable or inconvenient, then by such 
other means as are provided by the law of 
partition. 

The court is further of opinion, that the 
commissioners appointed to make par-

95 tition may allot each of the *classes 
of part owners one of the equal quan

tities into which the common subject shall 
be divided. If. however. the interests of 
both classes will be promoted, or if the in
terests of one class will be promoted, with
out injury to the other class, in such case 
the commissioners may assign the parcels 
without putting the owners to the risk of 
an allotment i these parcels with the im
provements thereon. annexed to the free
hold, to be held in severalty. 

The court is further of opinion, that al
though it is said that some of the tenants 
in common have held portions of the com
mon subject for their separate use, yet it is 
not so alleged in the pleadings or shown by 
the proof in the record as it now stands, as 
to justify the court in deciding whether 
such separate use was had, or if had, 
whether it was under- circumstances to re
quire an account of rents and profits. That 
although it is also said that permanent im
provements adding to the present value of 
the common subject, have been made by 
some of the parties now before the court, or 
those under whom they claim, and to whose 
rights to compensation they succeed, yet 
there is not enough in the pleadings and 
proof on which to found a decree; that this 
conrt cannot at this time give any direc
tions for an account of rents and profits, or 
of improvements, but must leave these sub
jects to be acted on by the Circuit court 
hereafter, if the parties in interest shall 
bring them or either of them to the notice 
of the court in a manner fOil judicial action. 
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The court is further of opinion, that the 
decree of the Circuit court, so far as it is in 
conflict with the principles herein declared, 
is erroneous, and that there is no other 
error therein. It is therefore adjudged, or· 
dered and decreed, that so much of said 
decree as is declared to be erroneous, be 
reversed and annulled, and the residue 
thereof affirmed; and that the appellants 
recover of the appellees their costs expended 
in the prosecution of their appeal in this 
court. 

96 *Shearman's Adm'r & al. v. Hicks 
&als. 

October Term. 1857. Rlcbmond. 

Conveyenc:e of Laa4-Po_r of Appolnt_t-cue et 
Bar. *-T con veys land to Sand C bls wife. to have 
and to hold tbe same to S for bls life, witb rever
sion to C and ber heirs. And S covenants with 
T and C tbat sbe sball bave the prlvlle~e durln~ 

coverture to nominate "by last will and testament 
or power of appointment." In tbe presence of two 
witnesses. sucb person orpersonsassbe mi~btdes
I~nate for her beir or belrs to the property afore
said after tbe death of S. C died in tbe lifetime of 
S, bavln~ made an olouapb will, by whicb sbe 
devised tbe property. HBLD: 
I • .5uae-Same.-Tbe deed to Sand C bis wife con

ferred on her the power of disposin~ of tbe land 
In the lifetime of S. 

::I. ,!;ame -Same-Exec:atlon of.-Tbe power of dispo
sition was properly executed by an olograpb 
will; the provision for two witnesses applyin~ 
not to tbe disposition by will: but to otber 
modes of executin~ tbe power. 

*Convey_In Pee-Superuded Power of Appolnt
ment.-In Thorndike v. Reynolds. lI2 Gratt. 84, It was 
said: "Mr. Spence Says, in his work on Equitable 
Estates and Interests,-If an estate be conveyed toa 
married woman in fee, with a superadded power of 
appointment, thou~h It was formerly beld that the 
power was mer~ed in tbe fee, it is now setUed tbat 
the wife bas tbe power to appoint the fee. S Spence 
Eq. Ju. of tbe court of cbancery. 'Tbe question 
arose In this court In the case of Sluarman', .Adm'r t1, 

llicb tf ala., and was decided In the same way, 14 
Gratt. l1li." See also, Ocheltree v. McClun~, 7 W. Va. 
246-

Tnutees-How Discretionery Power eoaferred on.
In Wbelan v. Reilly, S W. Va. 611, It Is said: "It Is well 
lIettled that a discretionary power may be con ferred 
on trustees either by the express terms of tbe trust 
or by Implication from tbe nature of the duty Im
posed on tbem wbenever the object of the trust Is 
certain, Hill on Trustees, 486: Frazier v. Frazier, 
2 Lel~h M2: Cochran v. Paris, etc., 11 Gratt. 848 : 
Steele v, Levlsay, II!, 4M: RoblnsODS v. Allen and 
otbers, II!. 781i: Harrl80ns v. Harrison's Adm'x, S 
Gratt. 1 : SlIearman tI. HIdc8, 14 Grat/.. 96: Huntington 
v. Wlncbell, 8 Conn. Rep, 46: Hill's Ex'or v. Bowman,? 
Lelgb 6IiO: Cowles, etc., v. Brown, etc., 4 Call 471 : 
McGaughey's Adm'r v. Henry, etc., Iii B. Monroe 883: 
Leavitt v, Belrns It al .. 21 Conn. ReP. i." . 

See tbe sequel to tbls case In Byrne v, Edmonds, 
lIB Gratt. 202 et 141/., wbere the case ~aln appears 
before tbe court of appeals because, on account of 
some accidental mistake in prlntin~ tbe record, tbe 
true will was not presented to tbe court on tbe Ilrst 
appeal. 

In October 1833 Kimble Hicks conveyed 
to his daughter Celia Shearman certain 
sla"es and a tract of land. At that time 
Celia Shearman was married to Thomas 
Shearman; and they, being childless, by 
deed bearing date the 16th of March 1835, 
conveyed this land to John Timberlake. 
This deed is upon the consideration of one 
dollar, but it is absolute upon its face; and 
is with general warranty. By deed bearing 
date the 18th of March 1835, Timberlake 
conveyed this same land, on the same con
sideration, to Thomas Shearman and Celia 
his wife; to have and to hold the same to 
Thomas Shearman during his naturallife, 
with reversion in fee to the said Celia 
Shearman and her heirs. And Thomas 
Shearman covenanted with Timberlake and 
the said Celia Shearman, that she should 
have the privilege, whether she should 
choose to execute it during the coverture or 
not, to nominate, by last will and testa
ment, or power of appointment, in the pres-

ence of two witnesses, such person or 
W persons *as she might designate for 

her heir or heirs to the property 
aforesaid after the death of the said Thomas 
Shearman. These two last deeds were re
corded on the same day. Mrs. Shearman 
died in 1851, during the lifetime of her hus
band, having made a will in May of that 
year, which was duly admitted to probate 
in the Circuit court of Fauquier county. 
This was an olograph will; and by it she 
gave the aforementioned tract of land. 
after the death of her husband Thomas 
Shearman, to Kimble G. Hicks, jr., and 
directed that he should pay to her niece 
Celia Edmunds one hundred and fifty dol
lars annually, during her life. 

In January 1854 Thomas K. Hicks and 
others, the heirs at law of Celia Shearman. 
filed their bill in the Circuit court of Fau
quier county, against Thomas Shearman 
in his own right, and as executor of Celia 
Shearman, Kimble G. Hicks, jr. and Celia 
Edmunds, in which they insisted that the 
deed from Timberlake to Shearman and 
wife did not vest Mrs. Shearman with the 
power to dispose of the land in the lifetime 
of her husband; and further, that if she 
did have the power, it was not properly 
executed by an olograph will: And they 
claimed the land as her heirs at law. 
Shearman answered the bi11, stating that 
the object of the conveyance to Timberlake 
and from him to himself and wife, was to 
secure to him a life estate in the land. and 
to authorize Mrs. Shearman to dispose of it 
in the lifetime of her husband. 

In the progress of the cause an issue was 
directed to ascertain if any, and if any, how 
much of the paper admitted to probate as the 
will of Celia Shearman, was her wi11. The 
ju'ry found a special verdict setting out 
the facts herein before stated; and referred 
the question of law to the court. And the 
court at its April term 1855, made a decree 
setting aside the paper as not the true last 
will of Celia Shearman. 

Shearman having died before the 
98 final decree, and *the suit having 
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been revived against the adminis
trator de bonis non with the will an
nexed of Mrs. Shearman, he and Kimble 
G. Hicks, jr. applied to this court for an 
appeal; which was allowed. 

Morson, for the appellant, insisted: 
1st. That the covenant by Thomas Shear

man th~. busband,. with Timberlake, was 
effectual to give to Mrs. Shearman the 
power to make a will disposing of the land 
conveyed in the deed from Timberlake to 
Shearman and wife. That no form .of 
words was necessary, but any provi sion 
which expressed the intention of the parties 
would have the effect to give the wife the 
power. 1 Sugd. Powers 116, 257, 15 Law 
Libr.; Hunt v. Rousmainere's adm'r, 1 
Peters' R. 1, 13 to 17; 2 Story's Equ. Jur. 
i 1388, 1389, 1390, 1392. 

2d. That the power was duly executed by 
an olograph will. He insisted that that 
deed provided two modes by which Mrs. 
Shearman might dispose of the property; 
one by will, the other by power of appoint
ment in the presence of two witnesses. He 
referred to Sugd. on Powers 287. 288, and 
the cases cited there; Dormer v. Thurland, 2 
P. Wms. 506; Earl of Darlington v. Pultney, 
1 Cowp. R. 260; Ross v. Ewer, 3 Atk. 
R. 156; Doe v. Morgan, 7 T. R. 103; Dunn 
v. Amey, 1 Leigh 465; Phoebe v. Boggess, 
1 GraU. 129. He also referred t03 Lomax's 
Dig. 11, note I, to show that since the Code 
of 1849 a married woman may devise her 
separate real estate, without any express 
authority to do so in the instrument giving 
the estate to her. See Code, ch.l22, t 3, p. 
516. 

R. T. Daniel, for the appellee, insisted: 
1st. That the Code of 1849 did not change 

the law as to the execution of a power by a 
married woman, as was evident from the 
fifth section of ch. 122, in which married 

women are expressly excepted out of 
99 *the provision dispensing with any 

peculiar modes of executing wills re
quired in the instruments giving the power 
of appointment. 

2d. That the covenant in the deed from 
Timberlake did not give to Mrs. Shearman 
authority to make a will. He referred to 
West v. West's ex'ors, 3 Rand. 373; Roper 
on Husband and Wife, ch. 18, 19, 32 Law 
Libr. ; 2 Thomas' Coke 586, margo note a, 
p. 124; note q, p. 578; 2 Sugd. Powers, ch. 
8, f 3; 1 Sugd. Powers, ch. 3, I 1. 

3d. That the power, if it existed, was 
not properly executed by an olograph will. 
He referred to 2 Thomas' Coke 587, margo 
note; 1 Sugd. Powers, ch. 6, 13; Doe v. 
Thorley, 10 East's R. 442; Williamson v. 
Beckam, 8 Leigh 20. 

SAMUELS, J. Two questions are pre
sented by the record of this case, both of 
which must be decided in favor of the ap
pellants before the sentence of the Circuit 
court ean be reversed. 

First. Did the deed of March 18th, 1835, 
executed by John Timberlake to Shearman 

and wife, confer on the wife a valid power 
of appointment? 

Second. If it did, was the -power well 
executed by her olograph will? 

It must be conceded that Timberlake had 
the right (if he had chosen to exercise it) 
to convey the estate by deed of bargain and 
sale to Shearman for life, remainder to Mrs. 
Shearman in fee, determinable upon an 
event occurring at her death or before, and 
if so determined, then over to another in 
fee. See 1 Rev. Code, p:369, 370. This 
right results from the power of the bar
gainor either to lIeclare the use at once and 
finally; or to reserve to himself a power to 
revoke the use and to declare other and 
different uses; so he may confer on another 
the power possessed by him. In either case, 

the law against perpetuities must be 
100 respected. "The appointee would take 

under the grantor of the power. 2 
Sugd. Pow. 25; 2 Lomax's Dig. 237, 123, 
new edition. 

The counsel for the appellees conceded 
that it was manifest that Timberlake in
tended to confer on Mrs. Shearman a power 
to appoint her fee simple estate to a person 
or persons other than herself or her heirs at 
law; yet he insisted that the power was 
merged or extinguished in her estate in fee 
simple. This position is not well taken; 
for it seems to be settled that a title in fee 
simple (acquired as in this case) may co
exist with a power of appointment in the 
same person; and when the power is exe
cuted the fee simple may be divested 
thereby. 2 Lomax's Dig. 207 of new, 149 
of old edition; 1 Sugd. Pow. 105; Clere's 
Case, 6 Coke's Reports, 17 b, and note b. 

I am of opinion that a valid power was 
conferred on Mrs. Shearman, notwithstand
ing her estate in fee. 

This brings up the second question. Was 
the power well executed by the olograph 
wi11 of Mrs. Shearman? The grantor of a 
power may prescribe any form or mode for 
its execution, and his directions must be 
complied with, or the execution will be in
valid. It is said that the power in this case 
to "nominate by last will and testament or 
power of appointment in presence of two 
witnesses," required that two witnesses 
should be present, whether the appointment 
be by will or by other writing. This, in 
my judgment, is not the proper construction 
of the grant. A last will and testament is 
an assurance accurately defined and care
fully guarded b)' law; and when then the 
grantor authorized an appointment by "last 
will and testament," he is to be u.derstood 
as prescribing such and so many of the req
uisites as may be essential to the making 
of the instrument. As the grantor author
ized an appointment in another mode about 
which the law makes no specific provision, 

it was therefore proper that the 
101 *grantor shOUld prescribe such safe-

guards as he deemed sufficient; and 
accordingly he required the presence of two 
witnesses. In my judgment a will in due 
form of law, wholly written and signed by 
the grantee, is a strict execution of one of 
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the alternative powers with which Mrs. 
Shearman was vested. 

I am aware of the confiictin.r opinions of 
eminent English judges in regard to cases 
like that in hand. Lord King, Lord Mans
field and Lord Kenyon, holding the ap
p'ointment valid; Lord Hardwicke holding 
It invalid. Dormer v. Thurland, 2 P. Wms. 
506; Earl of Darlington v. Pultney, 
Cowp. R. 260; Doe, lessee of Harman &: 
wife, v. Morgan, 7 T. R. 103; ROBS v. 
Ewer, 3 Atk. R. 156. In the absence of any 
controlling authority, I am of opinion the 
case must be decided on geaeral principles; 
that Mrs. Shearman's will passed the title 
to the land over which she had a power, 
and in which she had a fee simple estate, 
and that the sentence of the Circuit court 
revoking the probate of the whole will, is 
erroneous as to the land conveyed by Tim
berlake. and should be reversed, and the 
probate of the will as to that subject be 
held valid and binding. 

LEE, J., concurred in the opinion of 
Samuels, J., as to the effect of Timberlake's 
deed, but was inclined to think an olograph 
will was not a good execution of the power. 

DANIEL, J., approved the decree of the 
Circui t court. 

ALLEN, P., and MONCURE. J., con
curred in the opinion of Samuels. J. 

Decree reversed. 

102 *Goddin v. Vaughn'. Ex'x & ala. 

Sarnev. Mason &.Ia. 

January Term. 18118. Richmond. 

I. Safe ,I Real Satate-Purchaser Entitled to Clear 
Tltle.*-Upon a sale of real estate. whetber at pub
lIc or private sale. wbere notblnlr Is said about the 
title. the purchaser Is entitled to have a clear 
title with covenants of Ireneral warranty. 

2. SaID_.5eaIe-Exceptloas.t-But where the sale Is 
of such a character. and made under such clr-

cumstauces. as fully and su1ftclently to make 
known to the purchaser the ell:act nature of the 
title he '1s to ell:pect ; as where the sale Is made 
avowedly by an ell:ecutor under the provlsloDB of 
the will. or by a sherUf or comml881oner under 
au order of the court. he can of course only de
mand such title as was lu contemplation of the 
parties when tbe sale was made. 

a. s.me-AtAactloa-Qae Motety Vnted In Inf8ata
Rlaht 01 Uainfonaecf Purchuer.-A purchaser nOl 
Informed at the time of his purcbase of land at 
auction. that the title to oue moiety thereof is 
vested In Infants. and that It can only be obtained 
by a 8Uit In chancery. may. when Informed of the 
fact. refuse to proceed with the purchase. and 
abandon It. 

.. Sule-Same--s.--s.me-Wafvlnlr 01 RiPts.
But If such a purcbaser. upon beinlr informed of 

tian v. Cabell. 22 Gratt. 88: Findlay v. Hickman. 10 
Lellrh 888. 

&.me-Spedllc Perf_-Defectln11tleUnlmowa 
to Pun:huer.-In Middleton v. Selby. III W Va. 174. it 
was sald: "There Is no question. that Irenerally 
and where any defect In the title was not known to 
the purchaser at the time of the contract of sale. a 
court of equity will not decree a specillc execution of 
a contract for the sale of land. unle88 the vendor 
can make a Irood title. (Watts v. Kinney. 8 Leflrh 
272: GoddEn D. Vaualln ct Co .. 14 OratL 117: McCann v. 
Janes. 1 Rob.2fi8: Clarkev.Relns. IS Gratt. 118.) •• See. 
in accord. Linkous v. Cooper. t W. Va. '10. cltinlr the 
principal case. And see loot-not. to Grillln v. Cun· 
nlnlrham. 111 Gratl. 671. 

A purchaser Is not bound to pay the purchase 
money for real estate until a Irood title. free from 
cloud wblch may disturb tbe purchaser. "hall be 
made to him. unle88 the contract otherwise pro
vided. Watson v. Coast. 811 W. Va. ,473. 14 S. E. Rep. 
• cltlnlr tbe principal case; Tavennerv. Barrett. 21 
W. Va. 6117. 881; 2 Min. Inst. 7111. 

Sa __ s.me-Defect In Title Kao_ to Purc .... r.
If the purchaser knew. when he made bls contract. 
that there was a defect in the title. and that it 
would take a considerable time to remove It: or 
acquires this kuowledlte after bls purchase and 
acquiesces In the delay. or proceeds. with knowleda-e 
of the defect. In the ell:ecutlon of the contract. he 
has no Irround of complaint. Vall v. Nelson. 4 Rand. 
4'/8. *SaleolReaI e.tate-Purchuer Entitled to ae.r Title. 

-See Christian v. Cabell.2SGratt. 88. and/oo.l.lIOt6. This propo81t1on was approved In Rader v. Neal. 
tSame.-SalDe-Exceptloll$.-ln Flemlna- v. Holt. 12 18 W. Va. 881.888. cltlnlr tbe principal case. and Vall 

W. Va. 162. It was said: "A purchaser at a public v. Nelson. 4 Rand. 418. as authority. See. in accord. 
sale of land. made by a trustee. must look to tbe Dodson v. Hays. SII W:. Va. \lIN. t S. E. Rep. 421>. 
title of the Jrrantor of tbe land; and he Is entitled Yet. when tbe express contract Is for a perfect 
only to a deed with special warranty of title. He title. the party cannot be put off with a defective 
cannot look to the trustee for a Irood title. for in title. even If the defect was by him known at the 
making tbe sale he Is but an alrent ; he cannot look time. Johnston v. Jarrett. 14 W. Va. t88. 
to the creditor. for he sells nothlnlr. and Is merely SaID_S���De__Wben Altility to Convey Title Must 
to receive tbe proceedM of the sale. To such a sale Exlst.-But the principle Is well· established that It 
the principle of f!a~tat tmpttn' applies. See Peter· 18 not essential that tbe vendor had at the time of 
manav. Laws. II Lellrh 5211: Saunders v. Pate. fRand. the contract such title and capacity to convey the 
8: Sutton v. Sutton. 7 Gratt. 881: Findlay v. Toncra)'. property. or such means and rilrht to acquire It as 
t Rob. 874: Bowles on Covenants. p. 418: Ooddin fl. would enable him to fuUlllt on his part. It is sulll· 
Vaualln. 14 Oratt. 117." cient. If he Is able to convey. wh~n he is reqnlred 

Tbls lanlrualre was approved In Jones v. Thorn. 46 by the contract. or the equities of the case. And 
W. Va. 1118. 52 S. E. ReP. 178. where time is not of tbe e88ence of the contract. the 

A sheriff selllnir under ell:ecutlon. with Irood faith. vendor will be allowed a reasonable time to obtaiu a 
Incurs no responslblllty as to title: there belnlr no perfect title. Rader v. Neal. 18 W. Va. 188: Ma)'ll v. 
implied warranty. raised by law. under such a sale. Swope. 8Gratt. 48: Dodsou v. HayS. 18 W. Va. IIIN. 2 S. 
The rule f!a1:"at tmDtor applies to sucb a case. Saun- E. Rep. 4" citing principal case .. See also. JooC.rtDU 
ders v. Pate." Rand. 8. See also.loot·not, to Chri8· I to Grillln v. Cnnnlnirham. 111 Gratt. 671. 
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the state of the title Immediately after the sale. 
plainly manifests his Intention to proceed with 
the purchase. content to take a conveyance for the 
moiety which can be made at once. and to look to 
the court of chancery for the title to the other 
moiety. he thereby waives the objection which he 
was entitled to malte for the want of a conyey
anee with a-eneral warranty. 

a. CbmIcery PnctIce- Decree Bafordq CoatI'Kt 
..... Title to Infanta' Land-Cue at Bar.-M and 
V are joint owners of real estate. and they enter 
into an aa-reement In writina-. that If either 
wt.~hes to sell the property. he may Ill!: a price 
which he will take. and If the other refuses to &"Ive 
It. he may have the whole property sold at auc
tion. And In case of the 'death of one or both of 
the parties, their executors and administrators 
are directed to carr:r out the aa-reement as fully 
as thoua-h they were lIvina-. V died leavinlr a 
widow and several Infant children. havinlr made 
a will previous to the aa-reement. by which he 
forbade his executrix to sell any of his real estate. 
After V's death. 114 had the property sold at public 
auction. on terms which were satisfactory to V's 
representative. and which were proved to be 

benellc1al to the children. A bill by 
103 the ..rtdow and children of ·v &lrainst the 

purchaser. for a specUlc execution of the 
contract. will be sustained. and a decree 
enfomnlr the sale will pass the title of 
the infants: thoulrh the proceedlna- does not 
conform to the act concerlilna- the dale of In
fants' lands. nor to that concernlnlr partitions. 

6. s.me-Intertocutory Deuee-Enforctnc Coatract
No Provlalon for DeecL-It Is not error In an Inter
locutory decree enforclnlr a specifiC execution of a 
coutract a&"a\nst a purchaser. that It does not 
direct a deed to be made and tendered to him. 

7. s..e-Decree for s.Ie of Land on Condltlon-CO ..... 
for ..... ntlff Made Com .. lul_ to Sell Property
EffDct.-Where a decree for specillc execution of a 
contract &lfa\DSt a purchaser. provides that If the 
purchase money. or anY part of It. is not paid by 
a daY certain, the property shall be 801d. It is not 
error to appoint the counsel of the plaintiffs. there 
belna-no objection to the person. the commissioner 
to malte the sale; nor Is It error to refuse to 
associate with hIm. one of the counsel of the 
purchaser. 

8. s..e-TItle to Laad-Qautlon of Law-orcler of 
Re __ Un-..ry.-Where the facts are all 
before the court. and the objection to thf' tiUe to 
land purchased Is a question of law. It Is unneces
sary to refer the title to a comml88loner. 

.. Ptm:buen Peadeate Ut.-Who Are·-CMe at Bar.t 
-Whilst suit is pendlna- the purchaser conveys the 
property In trnst to secure a debt. The _tuiA /lIl« 
fruit are pmdMaU lit. purchasers. and are not 
necessarY parties. 

<--,. PrKtice-Titieto Land-Qaestion of Law
Order of Refereace Un_ry.-See the principal 
CaRe approved as to the proposition laid down In the 
eighth head-note In Tracewell v. Boa-IrS. 1. W. Va. 
.; Thomas v. Davidson. 76 Va. 843. See also. mono
rra$lc flDt~ on "Commissioners In Chancery" ap
pended to Whitehead v. Whitehead. 23 Gratt. 87s' 

tPun:llaHrs Peadente Ule-PIIrtles.-It seems well 
setUed that purchasers ~dU~ are not necessary 
parties to a 8ult for the sale of land. See Phlllps v. 
Williams. 6 GratL fi : PrIce v. Thrash. 80 Gratt. 616. 
and fIHlHwU. 

10. Deed of Tnut-DIIIq."lftcatlon of Trastee -Cue at 
Bar.-A trustee In a deed of trust to secure a debt 
falUnlr due at different periods. advances to the 
debtor money to pay the Ilrst Installment. and 
takes a transfer of IL He can only subject the 
property to satisfy him after the balance of the 
debt Is paid; and his Interest does not disqualify 
him from actinlr as trustee. 

II. InJuadlons-Obtained ID Vacatlon-PUlnl( of An
swer~-Where an Injunction has been obtained In 
vacation. the defendant may Ille his answer and 
move the court to dissolve the InjunctIon. without 
flUnlr the answer either at rules or In term. 

la. Answer-Exceptions Not Well Pounded-P"lure to 
Pas apon.I-If exceptious to an answer are not 
well founded. It is not &"round to reyerse a decree. 
that they were not set down to be ara-ned. but the 
cause was heard and decided without passln.rupon 
them. 

Joseph Vaughn and C. R. Mason, being 
the joint and equal owners of the property 
in the city of Richmond, known as the 
Swan tavern, and at a later period, as the 
Broad street hotel, they, by a writing under 
seal, bearing date the 14th of September 
1846, entered into an agreement, by which, 
reciting their ownership of the property, 
and that death or other causes may make 
it necessary or advisable to sell it, they 

provide as follows: "that should 
104 either party desire. it, he shall *fix 

such price thereon as he may be will
ing to give or take, and if not acceded to 
by the other, a sale of the whole shall be 
made upon the best terms tha t can be had. 
And in case of the death of one or both of 
the parties, our executors or administrators 
are hereby directed to carry out this agree
ment as fully as though we were living." 
There was an endorsement on this agree
ment, which provides, that "in case either 
party should wish the premises sold, and 
not wish to make an offer of what he should 
give, he shall have the right to say what 
he wilt take, and if not acceded to by the 
other, shall have a right to have the whole 
publicly sold to the highest bidder, by giv
ing sufficient notice of the same." 

Joseph Vaughn died in September 1849, 
leaving a widow and nine clidren, only one 
of whom had then attained the age of 
twenty-one years. His will.was written in 
1&44, and was duly admitted to record in 
the County court of Hanover. By it he ap
pointed his wife executrix of the will, 
"with full power and authority to receive 
and pay debts, and do all necessary and 

~nJ.nctloa.s - Obtained In Vacation - PlIlnc of An
__ .-In ZellGuano Co. v. Heatherly. as W. Va. U2, 

18 S. E. Rep. 6111, It was said: "Answers. etc .• except 
In cases of Injunction. can only be filed in court or 
at rules. See Goddin t). Vaua/lfl. 14 Gmtt. 102. 11JO; Hay
zlett v. McMillan. 11 W. Va. t6t.478." See also. mon
oa-raphic flOte on "Injunction"; monoa-raphlc flOte on 
"Answers. In EQuity Plead1na-" appended to Tate T. 

Vance. 27 Gratt. 571. 
IAns_r-Bxc:eptloDs Not Well Po.nded-F .. lure to 

...... pc;n.-See principal case approved in Hartman 
v. Evans. 38 W. Va. 672, 18 S. E. Rep. 812. See also. 
monolrraphlc flOte on "Answers. In Equity Pleadlna-" 
appended to Tate v. Vance, 27 GratL 611. 

V R, 14 Gratt-27 419 
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proper acts as I myself would, except it be ing reported that the sale was benefirial to 
to dispose of any lands or slaves, which is them, the court, on the 25th of March 1855. 
hereby prohibited." made a decree confirming said report. and 

In September 1854 Taylor & Wi11iams, directing the contract of sale between the 
auctioneers in the city of Richmond. sold plaintiffs and Mason with Goddin to be 
the said Swan tavern property at auction, specifically executed. That the executrix of 
when Isaac A. Goddin became the purchaser Joseph Vaughn should receive of Goodin 
thereof, at the price of twenty thousand six the amount due from him. and his four 
hundred and forty dollars, one-fourth in negotiable notes, payable in six, twelve, 
cash, and the balance in six, twelve, eight- eighteen and twenty-four months from their 
een and twenty-four months. At this sale date, to the said executrix; and that upon 
it was not announced by the auctioneer, for the receipt of said money and notes, she 
w hom he was selli ng the property. and it should execute a con veya nce of the property 
does not appear from the evidence that God- to Goddin. and take from him a deed of 
din knew who were the owners of it until trust upon it to secure the payment of said 
after the purchase. notes as they fell due. 

It seems to have been supposed by the In May 1855 the executrix of JOSE'ph 
vendors. that under the agreement between Vaughn reported to the court. that Goodin 

Mason and Vaughn. the executrix of had failed to comply with the decree; and 
105 Vaughn could make a good title to *his it was ordered that an attachment should 

moiety of the property; and after the issue against him. unless, upon being 
sale the question of her authority to convey served with a copy of the order. he should 
was submitted to counsel, who seems to show cause against it on the 18th of the 
have decided against it. and to have ad- month. This motion was continued at the 
vised a suit in equity to obtain the author- in.tance of the defendant until the 14th of 
ity of the court to confirm the contract and June, when the defendant made his return 
convey the moiety of the property. Ac- to the rule. objecting to the title which he 
cordingly, in March 1855 a suit was insti- was required to take under the decree; in
tuted in the Circuit court, of the city of sisting that he made no purchase from the
Richmond. by Mrs. Vaughn. as widow and plaintiffs, and that they had no power to 
executrix of Josevh Vaughn, and his nine convey the property to him. either with or 
children. eight of whom were infants. who without the aid of the court in this cause. 
sued by their guardian. against Isaac A. And thereupon. it appearing that the sale 
Goddin, in which they set out the joint was made by Taylor & Williams at the in
ownership of the property by Mason and stance of C. Mason, the court, with the as
Vaughn, the agreement between them, the sent of the plaintiffs, dismissed the bill. 
death of Vaughn. and the sale to Goddin; without prejudice and without costs; it ap
and they alleged that when the sale was pearing that the suit was instituted with 
made they had no doubt that Mason and the assent of the defendant. This decree 
the personal representative of Vaughn could was on the same day set aside on 
make a perfect title to the property; and 107 *the motion of the plaintiffs, and thE' 
that possession of it was immediately de- rule against Goddm was continued 
livered to the purchaser. That they are until the first day of the next term. 
advised the title cannot be made by the In July 1855 the plaintiffs filed an amended 
executrix, and that the aid of a court of bill, in which the previous bill and proceed
equity is therefore necessary, in order to ings were set out; and an error in the bill 
execute the agreement between Mason and in stating that the sale was made by the 
Vaughn, the execution of which would be plaintiffs and Mason, was corrected; and 
manifestly for the advantage of both par- it was stated that the sale was by Mason. 
ties. They further stated that Goddin had It was further stated that Goddin had ob
complied with his contract with Mason, but tained a conveyance from Mason for hi~ 
declined to execute the contract with the moiety of the property, and had executed a 
plaintiffs without a decree of a court of conveyance to secure the payment of the 
equity. That he was however anxious to purchase money remaining unpaid, amount
complete his contract; bllt if he could not ing to nine thousand two hunc:'lred and 
obtain the moiety of the lot owned by the eighty-eight dollars; and that he had also 
plaintiffs, the whole sale would be canceled. executed another deed on the whole of said 
as he had purchased on the condition that property to secure debts due to Goodin & 
he should have the whole and not a moiety. Apperson. And making Goodin. Mason 
They therefore prayed for a specific execu- and James M. Taylor, the anctioneer who 
tion of the contract; and for general relief. conducted the sale. and trustee in the deed 

To this bill Goddin filed an answer, ad- from Goddin to secure Mason, parties. they 
mitting his purchase of the property; and prayed that Goddin might be enjoined 
averring that he was ready to comply with from receiving the rents of the property. 
the contract with the plaintiffs as soon as and that a receiver might be appointed; and 

they could make him a good title to a that Goodin might be compelled to elect 
106 moiety *of the property to which they promptly to take the property on the terms 

were entitled, as he had no difficulty of the sale; and that upon his declining 
with Mason as to his moiety. to take it, that partition thereof might be 

In this suit the court directed an enquiry made between the plaintiffs and him, or the 
as to whether the sale was for the interest sale of the whole decreed. 
of the infants: and the commissioner hav- Goddin demurred to the bill; and also 
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answered. He admitted the purchase of the expended between four and five thousand 
property upon the terms stated in the bill; dollars in additions to and improvements 
but he insists that he was to have a perfect upon the property. He insisted it was 
title; and upon no other terms would he the plaintiffs who were in default in com
have bought. He says that at the time of I plying with the contract; and declared his 
the sale he did not know who were the willingness to comply with the terms of the 
owners of the property. He knew from the sale whenever a good title was made to 
assurance of the auctioneers that he was to him; and that so far from abandoning the. 
have a good title, and would have time to purchase, he was forced, on account of the 
investigate it after the sale. That after improvements he had made on the premises, 
the sale he was informed by the auctioneers as well as for other good reasons, to insist 
that they had sold the property as the upon a good title being made by the CODl
agents and by the direction of C. R. Mason, plainants to their moiety. He insisted 

and Catharine S. Vaughn, executrix further, that the property was sold by the 
108 of *Joseph Vaughn. That it "'lIS plaintiffs as well as Mason, and he objected 

when the defendant called upon the that from the nature of the property, it be
auctioneers to comply with the terms of the ing a public hotel, to take it out of his 
sale. that he was, for the first time, in- hands and put it into the hands of a re
formed of the inability of the parties to ceiver, would greatly injure its value; and 
make him a perfect title at the time; and he denied that there was any danger of 
then he was informed of the contract be- loss froDl his failure to comply with the 
tween Mason and Vaughn. That some terms of the sale when a good title should 
time thereafter, being still willing to con- be tendered to him. As to a partition of 
Sl1mmate the sale on his part; and the said the property, he supposes the plaintiffs are 
auctioneers, agents for the owners, assur- scarcely serious in what they say. He trusts 
ing him that a perfect title would be made that the court will compel them to make him 
to him at an early day, he was put into a good title to their moiety of the property: 
possession of the property by the said and he calls for strict proof of the execu
agents, and at once commenced a thorough tion of the contract between Mason and 
repair and improvement of the premises. Vaughn, and for whatever else, and for 
That Mason being anxious to realize his whatever other steps. might be necessary 
proportion of the purchase money, the de- and proper to perfect the title thereto. 
fendant settled with him according to the There was proof of the execution of the 
terms of the sale; Mason thereupon con- agreement between Mason and Vaughn; 
veying his moiety to the defendant; and and also of the continued possession 
the defendant conveying the same to Tay- 110 of the property by Goddin, and of *his 
lor in trust to secure the balance of the I expending SODle four or five thousand 
purchase money due to Mason. That de- dollars lD improvements upon it. It also 
fendant was willing to facilitate the perfect- appeared in proof that Mason had conveyec1 
ing the title to the other moiety of the I his moiety to Goddin, who had conveyed 
property, and therefore signed the answer the same to Taylor to secure the balance of 
prepared for him by the plaintiffs' counsel. the purchase money; and that Goddin had 
But he insists that he is not thereby to be also conveyed his interest in the whole 
understood as waiving his right to a perfect property to secure a debt to Goddin & Apper
title to said property, or the obligation of son. These parties filed a petition in the 
the plaintiffs to do whatever was necessary ctuse, asking that they and their trustees 
in law to give him such a title. That when might be made parties. And Goddin also' 
a copy of the decree made in this cause filed a petition, asking leave to file a cross 
was served upon him, he employed counsel bitl. 
to examine the title which the plaintiffs In February 1856 the cause caDle on to be 
proposed to make to him for the property j heard upon its merits, as well as upon the 
and that counsel, after a careful examina- petitions filed, when the court rejected the 
Hon o)f the case, advised him that he could petitions, but ga\'e leave to the defendant 
not get a good title to plaintiffs' moiety of Goddin to file his cross bill as an original 
"aid property under the decree by any deed bill. The. court also overruled the de
made under the same. The defendant murrerj and being of opinion that either 
therefore refused to take a title under said party was entitled to have the contract of 
decree. sale executed, made a decree that Goddin 

The grounds of objection to the title should, within ten days after being served 
are: First. That by the will of Joseph with a copy of this decree, pay into the 
Vaughn his executrix is expressly prohib- Farmers Bank to the credit of the cause, 

ited from selling his real estate, except the sum of nine hundred and fifteen dollars 
109 *for division. Second. That there is and four cents, being the interest upon the 

no proof of the alleged contract be- purchase money of that moiety of the prop
tween Mason and Vaughn j and only an erty which belonged to Joseph Vaughn. 
unattested copy is filed in the cause. from the 15th of August 1854, when said 
Third. That the mode prescribed by the Goddin purchased the same, to the date of 
statute either for the sale of infants' land" the decree j and also two thousand and sixty 
or for partition, has not been pursued in four dollars, being the first installment of 
this case, and therefore that the decree the principal, which was to be paid in 
would not bind the infants. cash; and that he should execute to James 

The defendant further stated that he had Lyons (who was the counsel for the plain-
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tiffs) as commiuioner of the court his four 
negotiable notes for two thousand and sixty 
dollars each, payable severally at sill:, 
twelve. eighteen and twenty-four months 
from the date of the decree, with interest. 
And if the said Goddin should fail to com
ply with the decree, Mr. Lyons was ap
pointed a commissioner and directed to sell 
the moiety of the said propertl. upon the 
terms and in the mode prescribed in the 

decree; he first giving security in 
111 the *penalty of five thousand dollars, 

with conditions according to law. 
In March 1856 Isaac A. Goddin filed a bill 

in the Circuit court of the city of Rich
mond, seeking to enjoin the sale of the 
moiety of the Swan tavern property which 
had been conveyed to him by C. R. Mason, 
and which he had conveyed in trust to 
Taylor to secure the balance of the purchase 
money due to Mason. The bill states the 
fact of the purchase of the whole property 
at auction. and the difficulties about the 
title, as stated in the case of Goddin v. 
Vaughn, and the proceedings in that case, 
and the other facts before stated, relied on 
by him in that case. That the property 
sold for its full market value at the time of 
the purchase; and that owing to the strin
gency in the money market, and of the 
great depreciation of the value of real 
estate, it would not, except for the im
provements put upon it by Goddin, sell for 
as much as he gave for it; and that a sale 
of it for cash or for a large part of the pur
chase money, would result in a ruinous 
sacrifice to Goddin. That on account of 
the delay in making him a good title he 
had not been able to sell the property when 
real estate commanded a good price, and 
the money market was easy; and he had 
not been able to effect a sale since, in con
sequence of the defects in said title and of 
the said altered state of things. . 

The bill further stated, that the trustee 
Taylor had by the direction of Mason ad
vertised the property conveyed in the deed 
of trust to him to be 801d on the 26th of the 
month, for the payment of the bonds given 
by the plaintiff for the deferred install-
ments of the purchase money. . 

The plaintiff further insisted that he was 
entitled to demand and have a perfect and 
unclouded title to the whole of said prop
erty; and that he was.. entitled to have the 

opinion of the Supreme court of ap-
112 peals *upon that title. That if a per-

fect title could then be made to him 
for the whole of said property, he was en
titled to have said deed of trust canceled, 
and the terms of sale and of credit changed 
and adapted to the altered state of things. 
That to sell the property conveyed in said 
deed of trust when there were such clouds 
upon the title, and pending the appeal in 
the other case, and especially to sell for 
sill: thousand five hundred and thirty-six 
dollars in cash. as advertised, in the then 
condition of the money market and the 
depreciated condition of real estate in the 
city, would be to inflict wanton and irre
mediable injury upon the plaintiff. 

The prayer of the bill was for an injunc
tion to the-sale; that the deed of trust might 
be delivered up to be canceled; and for 
general relief. The injunction was granted_ 

On the 26th of March 1856, in vacation, 
Mason anlnVered the bill. He states that 
himself and Vaughn purchased the Swan 
tavern property; and that they entered into 
the agreement hereinbefore mentioned. 
That Vaughn died, and in the year 1854 the 
defendant caused the property mentioned 
in said agreement and in the bill to be ad
vertised for sale; and that on the 16th of 
August of that year the property ns sold 
at public auction, and purchased by the 
plaintiff at the price of twenty thousand 
six hundred and forty dollars, and he was 
immediately put in posBession of it, and 
had so continued ever since. He said it 
was not true that the plaintiff purchased 
with the distinct understanding that he 
was to get at once a clear and indisputable 
title to the whole property, because he pur
chased with the full knowledge of the atate 
of the title; and he knew, therefore, that 
the widow and children of Vaughn were 
the owners of one moiety of the property. 
And he knew that defendant was to convey 

him only one moiety of the property, 
113 and that he was *to look to the,widow 

and children of Vaughn for the title 
to the other moiety. That defendant had 
conveyed his moiety of the property to 
plaintiff, who had accepted the conveyance, 
and was therefore estopped by that act, and 
his reconveyance of the property, from 
complicating the title of the defendant with 
that of Vaughn; for which the defendant 
insisted he was in no wise responsible. 

As to the complaint that if the deed of 
trust is enforced the plaintiff will suffer 
loss, the defendant said, that the loss, if 
any, would be the result of no fault of his, 
but of the folly of the plaintiff in becoming 
the purchaser of property which he had no 
means to pay for, and thus of preventing 
the defendant from selling his property to 
others who could have paid for it. 

The plaintiff filed various exceptions to 
the answer of Mason; but as this court was 
of opinion that they were not well founded 
in fact. it is unnecessary to state them. 

It did not appear that Goddin knew. be
fore the purchase of the property. who were 
the owners of it. or the difficulties in the 
way of making the title; except as it might 
be inferred from the fact. that as assessor 
for the city of Richmond, in 1850, he had 
assessed this property as the property of 
Joseph Vaughn and C. R. Mason; and that 
two obituary notices of the death of Vaughn 
appeared in the Enquirer and Religious 
Herald. published in Richmond, on the 25th 
and 26th of October 1849. 

In May 1856. on the motion of the defend
ant Mason, the court in vacation dissolved 
the injunction granted in this case: where
upon Goodin applied to this court for an 
appeal; which was allowed. 

John Howard and Alexander H. Sands. 
for the appellant, insisted: 
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rchaser is enti 
114 h d *marketable 

an rule is entitl 
general warranty of title. 1 Sugd. Vend. 
455; Hall v. Betty, 4 Mann. & Grang. 410; 
Garnett v. Macon, 2 Brock. R. 185, 244; 
Marlow v. Smith, 2 P. Wms. 198, 201; Rose 
v. Calland, 5 Ves. R. 186, 189; Roake v. 
Kidd, 5 Ves. R. 647; Stapylton v. Scott, 16 
Ves. R. 272; Sloper v. Fish, 2 Ves. & 
Beame 146' Omerod v. Hardman, 5 Ves. R. 
722, 734 Thornbill, 2 W 
R. 1078; or Ti tle 562; R 
v. Low 259; Dickins 
Hoomes tt. 353, 394; 2 
Vend. though the c 
opinion avor of the tit 
the purc ot to be compe 
take it i t ere were reasonable dou s 0 

its sufficiency. Pyrke v. Waddingham, 17 
~g. L. & E. R. 535, approved in Collard 
Y. Sampson, 21 Id. 352. 

2d. That Mason sold the whole property, 
and was therefore bound to warrant the 
title to the whole. Sugd. Vend. 310; Lloyd 
Y. Crispe, 1 Eng. C. L. R. 95; Hall v. 
Betty, 4 ng. 410. That . 
not sell r from Vaugh 
cause it ked power, unc 
with a d was termina 
the deat Story Agen. 88 
148; Kn 10 Paige's R 
Hunt v. adm'rs, 8 Whe 
1,74; H v. Cantril & a 
Leigh 136. And that Goddin had done 
nothing by which he waived his right to 
such title from Mason. 

3d. That the proceedings in the suit were 
not such as would bind the infant heirs, 
and pass the ti tie by the decree. Tha t 
these proceedings were not such as were 
required 'ther'n uit for the sale of in-
fants' partition; and 
infants' ly be effectuall 
in one 0 f these procee 
Pierce's g's heirs, 10 
406; Cod 526; Sess. Act 

ch Custis v. Sne 
115 G land v. *Lovi 

Rand. 396. And that the case was 
distinguishable from Daniel v. Leitch, 13 
Gratt. 195, because that was a judicial sale. 

4th. That it was error not to direct the 
execntion of a deed in the decree, Goddin 
being entitled to a deed when he 'paid 
the purchase money. Sugd. Vend. 212; 
Hook v. Ross, 1 Hen. & Munf. 310; Ross 
Y. Hook nf. 97; Bever 
Lawson . 323; Grantla 
Wight, Form of decree 
in Sand ity, p. 471, 472. 

5th. T ees and cestui 
trust in ure Goddin & 
son, sh parties in th 
suit. 1 . Pro 252; Anony , 
3 Swanst. R. 139;, Braker V. Deveraux, 8 
Paige's R. 513. 

6th. That it was error to appoint the 
counsel of the appellees the commissioner 
to &ell the appellant's property. York 
Buildings Co. v. McKenzie, referred to in 
Davoue V. Fanning, 2 John. Ch. R. 268-9. 

'x &: AI,S. 

That it was err 
sioner to give 
to act; the sta 

m all cases of sales by 
the court. 

16,117 

ire the 
re pro
rative 

a commIssIoner of 

8th. That the answer of Mason having 
been filed in vacation, it was not a part of 
the record, and could only be regarded as 
his affidavit. 1 Rob. Pro 139; Tate's Dig. 
p. 569, f 94; Id. p. 116, f 34, note 2; Id. 
p. 128, f 59; Code, ch. 171, p. 649, i I, 2, 3, 

, f 34. 
That the exce 
t down to be a 
nd it was error 
n in the cause 
Clarke V. Tins 
nd the exceptio 

sus al.ned. 

have 
p.65O, 

yother 
g upon 
Rand. 
e been 

James and Wm. H. Lyons, for the appel
lees, insisted: 

116 *1 st. That the contract between 
Mason and Vaughn gave to each the 

right to have the whole property sold; and 
that the devisees of Vaughn were bound by 
. Therefore, it was t in this 

proceed under tion to 
of infants' la n rela-

partitions. Th cker's 
1; 2 Story's And 
having been for the 
of the infan being 

ffs in the sui much 
bound by the decree as If they were adults. 
Brown V. Armistead, 6 Rand. 594; Brook 
V. Hertford, 2 P. Wms. 518; Ellison's Case, 
5 John. Ch. R. 261; Macpherson on Infants, 
p. 363, 382, 383, 386, 41 Law Libr.; Nalder 
v. Hawkins, 7 Cond. Eng. Ch. R. 352. 

211. That the claim on the part of theap
pellant to a conveyance with generaJ war-

was for the firs in this 
fter he had be on for 

ears. That th a mere 
tion, and mig by the 
er. That know s could 
e him such a w ok pos-

and had held having 
ma e e objection un 1 a e e ree, he 
must be held to have waived it. Vail V. 
Nelson, 4 Rand. 478; 1 Sugd. Vend. p. 243, 
note 1; Id. 398, 402; Roach V. Rutherford, 4 
Dess. R. 126. They insisted further, that it 
was the right of Goddin to have a convey
ance of such title as the heirs of Vaughn 
could make, though that was less than under 

. tract he had a r' And 
in his answ n his 

e, the court w ke the 
They cited 1 242; 2 

Com. 466. 
hat Goddin b tee of 
he could not is last 
be made a p uit of 

Vaughn's heirs against Goddin; and 
117 *Goddin & Apperson and their trus

tees being pendente lite purchasers, 
the plaintiffs are not bound to make them 
parties. 

4th. That it was no ground for reversing 
the decree, that the plaintiffs' counsel was 
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appointed the commissioner to sell; and 
that the security required was ample to 
cover any amount which would be in his 
hands at one time; that the notes were to 
be made payable to him as commissioner, 
and the trust appearing on their face, he 
could not negotiate them. 

5th. That the statute having authorized 
the judge to dissolve an injunction in vaca
tion, the authority to file an answer in ,'a
cation must be held to follow as a necessary 
consequence. Code, ch. 179, f 12, p, 678; 
Eden on Inj. 118. 

LEE, J. It may not be questioned that 
where a sale of real estate is made in the 
ordinary mode and in general terms without 
any stipulation as to the character of the 
title which the purchaser is to get, he is 
entitled to demand that a clear title shall 
be made, and that it shall be a,ssured to 
him by deed with covenants of general 
warranty. And this rule holds good equally 
where the sale is made at public auction as 
where it il! concluded by private negotia
tion. In either case, however, where the 
sale is-of such a character and under such 
circumstances as fully and sufficiently to 

. make known to the purchaser the exact 
nature of the title which he is to expect, 
he can of course only demand such title as 
was in contemplation of the parties when 

. the sale was made. As' in the case of a 
sale by an executor, avowedly as such, 
under the provisions of a will, or by a 
sheriff or commissioner under the order of 
a court, and other cases of the like kind, 
In these the purchaser can only expect to 

get the special title which the vendor 
118 is authorized to convey, *nor is he 

entitled to demand covenants of gen
eral warranty. 

In the cases before ns it is alleged that 
at the time of the sale of the property in 
controversy, the appellant had full and 
complete knowledge of the state of the title, 
and was aware that the title to a moiety 
was in the heirs of Vaughn, all of whom 
with one exception were infants under the 
age of twenty-one years. This however is 
denied by the appellant who alleges that 
he purchased in entire ignorance of the 
state of the title, upon faith of the declara
tion made by the auctioneer at the time of 
the sale, that a clear and indisputable title 
would be made. Nor is there any sufficient 
proof to establish this knowledge at the 
time of the sale. But it is proven very 
distinctly, and indeed may fairly be con
sidered as admitted by the appellant, that 
after the sale but before any steps were 
taken to consummate the contract, he was 
informed of the true situation of the prop
erty, and learned that the title to one un
divided moiety was in the children of 
Vaughn as his heirs or devisees, and could 
only be o\)tained by a resort to proceedings 
in chancery. 

Now if at this point, the appellant had 
refused to proceed further with the contract 
because the title which he was to receive 
was not such as he had contracted for, he 

might have been well justified in doing so, 
and the court of chancery would in vai n 
have been appealed to to compel him - to 
specific performance. But he did not adopt 
this course. On the contrary immediately 
after the sale and before a single step had 
been taken to complete the purchase, being 
informed by the auctioneer in whom the 
title was vested, and how and where the 
title to the moiety of Vaughn's heirs was 
to be obtaine(J, he expressed no dissatis
faction, but 'with this knowledge of the 
state of the title, plainly manifested his 

intention to go on with bis purchase, 
119 . *content to take a conveyance froD1 

Mason for his moiety, and to look to 
the court of chancery for the title to that 
of Vaughn's heirs. 

It is in vain to say that the agreement 
between Vaughn and Mason of the 14th of 
September 1846 was not produced till some 
months afterwards, and that therefore the 
appellant did not have full knowledge of 
all the facts when he decided upon his 
course. Even where a fraud haso been prac
ticed it is not necessary· that the party 
should be aware of all the circumstances of 
the transaction; it is cnough that he should 
know what he is about to do will confirm 
the transaction if it were otherwise liable 
to be impeached. Murray v. - Palmer, 2 
Sch. & Lef. 474, 486. But there was noth
ing in that afl"eement to deter the appellant 
from proceedmg to complete his purchase 
if otherwise disposed to do so. Its effect 
would rather have been to confirm him in 
his purpose. He was told. he says. that a 
good title would be made to the moiety of 
Vaughn's heirs, but that it would be necel'l
sary to obtain it by resort to the court of 
chancery. This was deemed satisfactory. 
and he determined to proceed with his pur
chase. What was to be the basis of the 
decree was a matter of very little conse
quence if the title passed by it. But al
though the original agreement was not 
shown him. he. was informed of the exist
ence of such a paper and of its provisions. 
He says in his cross bill that he requested 
to see the agreement and the will of Vaughn. 
but that neither was shown him, and that 
he would at once have rescinded the agree
ment if he could have foreseen the difficul
ties and delay to which he was to be 
subjected. He did not however rescind it. 
but concluded to proceed with it. In his 
answer to the amended bill, he says. this 
was when the auctioneer called on him to 
comply with the terms of sale, and that 
some time thereafter he was" put into pos-

session. So that if tfiis agreement 
120 *could have had any influence in 

determining his course, he was ap
prised of its existence before he had taken 
a single step towards completing his pur
chase. 

Thus, as it seems to me, the appellant 
with sufficient knowledge of all material 
facts, did elect to complete his purchase 
and take the title of Vaughn's heirs; and 
the decision of these causes must depend 
on the solution of these questions: first, is 
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the title of Vaughn's heirs. good, and can I April 1846. For if Mason could not by his 
it be fully and effectually transferred to own act, consummate a sale after the death 
and vested in the appellant under the pro- of Vaughn that would be effectual to pass 
ceedings that have been had? second, is the the title to the whole property to the pur
appellant still entitled to insist as the con- chaser, with or without the concurrence of 
dition of his performing the contract, that the executrix of Vaughn, I think it clear 
this title shall be assured to him with cov-I that the agreement conferred upon him the 
en ants of general warranty? right in equity to have a sale of the prop-

It is no where alleged that there is any erty according to its terms, and this right 
defect in the title itself as claimed and held could not be taken away by the death of 
by Vaughn's heirs, no better or other title Vaughn, nor could it be impaired by any 
whatever is alleged to be outstanding in a will that he might have made or might 
third person, nor is it pretended that there 1122 thereafter make. *It constituted a 
has been any forfeiture under the revenue material element of the joint tenancy 
laws, or any lien or incumbrance of any and entered into its substance; and the 
kind whatever resting upon it. Their title'l heirs of Vaughn though not named, were 
then, is good; but it is insisted on behalf yet bound by it, because they took the title 
of the appellant that this title cannot be that devolved upon them subject to the 
transferred to him under the proceedings terms and conditions which it imposed. 
which have been had. It is argued that The regular course of proceeding, it is true, 
the court of chancery cannot convert the would have been, to file a bill against the 
real estate of infants by a sale save only heirs of Vaughn and ask for a decree for 
under the provisions of the statute author- the sale of the property; this however 
izing a sale of infants' lands in certain Mason did not do.. but undertook to make 
cases at the suit of the guardian, or that the sale by his own authority, and did not 
providing for such sale in certain cases of seek the aid of a court of chancery either 
partition, and that the proceedings in this before or after the sale, as the bill which 
case are under neither of those statutes and has been filed to affirm the sale is not ill 
conform to none of their provisions. This his name but in the names of the executrix 
argument, however, omits a most material and heirs of Vaughn. This irregularity 
element in the case. It ignores completely however will not necessarily vitiate the 
the contract of the 14th of September 1846, proceeding. It has been held by ~his court 
or denies to it any effect as a proper basis that where the guardians of infants had 
for the action of the court. It is contended made a sale of their wards' land upon a 
that it confers a mere power upon Mason to bill by them to affirm the sale the case 

make a sale which could not be exer- would be a proper one for the consideration 
Ul cised after the death of Vaughn, *and i of the court under the statute providing a 

that the case is not helped by the mode by which a guardian might obtain a 
concurrence of the executrix of Vaughn I sale of his wards' lands, and that if the 
because by the will she is expressly pro- court should be satisfied the interest of the 
hibited from selling any lands or slaves. infants manifestly required a sale, and that 
Whether Mason could or could not, by his the one that had been made was advanta
own act, make a sale of the property after geous to them, it might confirm it instead 
the death of Vaughn that would be binding of requiring a new sale to be made under 
upon the heirs of the latter is, in the view its decree. Garland v. Loving, 1 Rand. 
r take of the case, not material to be de- 396. The case in judgment, I consider 
cided, although it may be argued with some quite as strong as the case just cited, and 
plausibility that the effect of the agreement I think it entirely competent for the court 
was for the purposes of a sale according to I to confirm the sale made by Mason if the 
its terms, to revive the right of survivor- circumstances are such as to render it 
ship, and thus enable the survivor to sell proper. That they are so, I think suffi
and convey- the property, being liable of ciently appears. It is shown that the sale 
course to account for a moiety of the pro- was fairly made and that it was to the in
ceeds to the estate of the deceased joint terest of the infants that the same should 
tenant. Nor do I deem it material to en- be ratified, whilst the widow and the only 
quire how far the executrix of Vaughn one of the heirs of Vaughn that had arrived 
could act under the agreement with the I at full age had fully concurred in it. 
provision in the will prohibiting her from That the bill filed is in the names of the 
selling lands, though it may be observed heirs and not in that of Mason con
that the agreement expressly provided for 1123 stitutes no serious objection. "It can 
its being carried out after the death of make no difference to the appellant, 
either party, the contillgency of which is I so he gets the title, whether the suit in 
recited as a prinCipal inducement to enter-I which the decree is rendered is prosecuted 
ing into it. and provides that the executors in the names of the former or in that of 
of the parties shall carry out the same as I the latter. Nor was it necessary that it 
fully as they cODld themselves if in life; should conform to the statute for the sale 
and this agreement was entered into more I of infants' lands at the suit of their guard
than a year after the date of Vaughn's will, ian or to that concerning partitions. The 
which appears to have been made in 1844, power of the court over the subject did not 
some time before Mason and Vaughn had I depend upon either of these statutes, but 
acquired the property, their deed from, grew out of the general principles of equity, 
Hodges and wife bein~ dated on the 27th of I and is founded upon the agreement between 
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Vaughn and Mason. It was the duty of 
the court, of course, to see that the names 
of the infants were used for a proper pur
pose and to promote a beneficial object, but 
when satisfied of this, and acting for their 
benefit, it pronounced its decree, the infants 
are as much bound by it as if they were of 
full age, and this even if they had been 
defendants. That infant plaintiffs are as 
much bound and as little privileged as one 
of full age has long been considered the 
established doctrine in England. Gregory 
v. Molesworth, 3 Atk. R. 626; Brook v. 
Hertford, 2 P. Wms. 518; and so laid down 
as settled law by Judge Carr in Brown '-. 
Armistead, 6 Rand. 594. That the sale was 
for the benefit of the infants and that it is 
to their interest that it should be confirmed, 
is ascertained by the report of the commis
sioner, and indeed is sufficiently shown by 
the appellant himself. And I entertain no 
doubt that the decree of the court carrying 
the same into effect will bind the infants 
as effectually as they could be in any mode 
whatever. Whether Mason could have 
maintained a bill convening the heirs and 
the purchaser and seeking to confirm the 
sale is not at all material to enquire. Cer
tainly the appellant by settling with him 
for his share of the purchase money and 
accepting a conveyance for his moiety, and 
consenting to look to the heirs of Vaughn 
for their title, took away any interest he 

might otherwise have had to resort to 
124 active measures, -and exonerated him 

from the duty of initiating the pro
ceedings. And by the decree as it is, the 
heirs of Vaughn are as effectually bound 
as they could have been by any decree that 
might be rendered in a suit prosecuted by 
Mason. 

Much of what has been said will apply to 
the claim now set up by the appellant to 
covenants of general warranty for the in
terest of Vaughn's heirs; some further 
observations on this point may be added. 

I have said that a party who purchases 
real estate in the usual way without any 
stipulation as to the title is entitled to de
mand covenants of general warranty. But 
this right founded on implication may as I 
have already intimated, be repelled by the 
circumstances, or it may be waived by the 
vendee as evinced in his acts and declara
tions. A vendee may if he please elect to 
take what the vendor can give though it 
may not be all he contracted for, and if 
with full information he chooses to confirm 
a contract which he had the right to rescind, 
he will be bound by it, and no new consid
eration will be necessary to render the 
confirmation obligatory. Chesterfield v. 
Janssen, 2 Ves. R. 125, 140; Roche v. 
O'Brien, 1 Ball &: ,Beat. 330, 355; Cole 
v. Gibbons, 3P. Wms. 290; Morsev. Royal, 
12 Ves. R. 355. And even in a case of 
fraud, if instead of repUdiating the trans
action, the purchaser deal with the property 
as his own, he will be bound though he 
afterwards discover a new circumstance of 
fraud, for that will be considered as only 
strengthening the evidence of the original 

fraud, and will not revive tbe right of 
repUdiation which has been once waived. 
Campbell v. Fleming, 1 Adolph. &: EI. 40. 
28 Eng. C. L~ R. 29. 

The question of waiver of objection to 
the vendor's title is, in every case, one of 
fact: did the purchaser intend to waive, 
and has be actually waived, the objection; 
but the intention may be inferred from bis 

acts, and no direct ex~ression of it is 
125 required. Indeed his silence may in 

some cases be tantamount to the 
clearest expression of being content with 
the title. 2 Sugd. Vend. (6th Am. ed.) 8; 
Burroughs v. Oakley, 3 Swanst. R. 159. 
Where a purcbaser knows when he makes 
his contract that there is a defect in the 
title, and that it will take a considerable 
time to remove it, or acquires this knowl
edge after his purchar.e and acquiesces in 
the delay, or proceeds with knowledge of 
the defect, in the execution of the contract, 
he cannot afterwards complain. Pincke v. 
Curteis, 4 Bro. Ch. Cas. 329; per Green, J., 
Vail v. Nelson, 4 Rand. 478, 481. So, where 
a purchaser knowing of an objection to a 
title enters into po88ession of the estate, 
he may be considered to have himself exe
cuted the purchase, and thus waived his 
objection. Fludyer v. Cocker, 12 Ves. R. 
25; Binks v. Lord Rokeby, 2 Swanst. R. 
222. And granting a lease to a person in 
possession under the vendor, will be held 
to be a taking possession, for the possession 
of the tenant is the possession of the land
lord. Stephens v. Guppy, 3 Russ. R. 171, 
3 Condo En.g. Ch. R. 346. Attempting to 
resell is an important circumstance upon 
the question of waiver, but it is of itself 
not conclusive, as the party may have de
signed merely to ascertain the value with
out really intending to sell. Knatchbull v. 
Grueber, 'I Madd. R. lSI, 170. So, the 
preparation of a conveyance is a strong 
circumstance, as showing that a stage of 
proceeding had been reached subsequent to 
the diacu88ion of title, and it may be sup
posed, therefore, that all objections had 
been removed or abandoned. Burroughs v. 
Oakley, 3 Swanst. R. 159. See, also, 
Ogilvie v. Foljambe, 3 Meriv. R. 52; 2 
Sugd. Vend. ch. 8, f I, p. 7, et seq. And 
if a purchaser take possession under a con
tract, and afterwards rejects the title, he 
must relinquish the po88ession, although 
he may have expended money in making 
improvements. Nicloson v. Wordsworth, 
2 Swanst. R. 365. 

Now, as we have seen, the appellant 
126 was informed -after the sale but be-

fore any step had been taken to com
plete the contract, that the title to one 
moiety was in the heirs of Vaughn all of 
whom except one were infants, and that 
their title was to be obtained and transferred 
to him by a suit in chancery; yet with this 
knowledge be proceeded to take possession 
of the property and make such repair and 
improvements as his taste or judgment 
suggested; he settled with Mason for his 
moiety of the purchase money. and accepted 
from him a conveyance of his title; and 
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executed a deed of trust upon the property 
to secure the payment of part of that pur
chase money; he fully concurred in the 
proceeding instituted to obtain the title 
from the heira and filed an answer to the 
bill admitting and atating his readinesa 
and anxiety to complete the same; and 
even after he had raised obstaclea to the 
completion of the contract in the way pro
posed he yet still insisted in his answer to 
the amended bill that the complainanta 
(the executrix and heirs of Vaughn) ahould 
be compelled to make him a good title to 
their moiety, and that he should not be put 
to the necessity of filing a cross bill for 
that purpose; and this at a time when, if 
he did not know it when he filed hia first 
answer, being in the handa of hia counael 
he muat have known that the heirs of 
Vaughn could not be compelled to convey 
with covenants of general warran ty, though 
I apprehend, he must be supposed to have 
kuown this when he first elected to go on 
with his purchase. He also executed a sec
ond deed of trust upon the property to secure 
the payment of borrowed money, and he 
continued in possession receiving the rents 
and profits down to the decree, resisting 
the suggestion made in the amended bill 
for the appointment of a receiver. Under 
these circumstances, I think it Quite too 
late for the appellant to claim to be entitled 
to covenants of general warranty for the 

moiety of Vaughn's heirs either from 
127 them or *from Mason, and that he 

must be held by his acts and conduct 
to have the right to insist upon such cove
nants. 

The distinction sought to be made be
tween the waiver of a defect in a title and 
of covenants in a deed cannot be main
tained. In ei ther case it is an alleged 
defect in the title proposed; and if a party 
shall be held by his acts and conduct to 
have waived a defect in the substance of 
the title, a fortiori he shall be held to have 
waived covenants for assurance of a title 
acknowledged to be good or in which no 
flaw is shown or pretended. 

Several other Questions were raised and 
dillCuased by the counsel to which I will 
now briefly advert. 

It is said to be a grave error in the decree 
that it contains no provision that a deed 
shall be made or tendered to the appellant, 
and a precedent found in the excellent 
treatise of Mr. Sands (Sands' Suit in 
Equity, p. 471, 472), is cited as giving the 
usual and proper form of such a decree. 
That this may be a very correct and safe 
precedent, I am not disposed to Question, 
but so far as I have observed it has not 
been generally adopted. On the contrary, 
the morc usual practice has been in cases 
of this kind where a sale is directed to 
withhold by express provision a conveyance 
of the title till after the coming in of the 
report. And the COl1!'t can as effectually 
transfer the title by a subsequent order as 
by a provision in the decree. At the most, 
I cannot think it so material as to render 
necessary the reversal of the decree. 

The appointment of the counsel for 
Vaughn's heirs as the commissioner to 
make the sale, and the refusal of the court 
to associate with him as auch one of the 
counsel of the appellant, ia also complained 
of aa error in the decree. It is the constant 
practice of the courts to name the counsel 
prosecuting a ·claim to a decree for the sale 

of property as the commiasioner, and 
128 I am *not aware that the legality of 

such an appointment has been hereto
fore questioned. If there be no objection 
personally, to the counael so named (and 
any peraonalobjection in this case ia wholJy 
disclaimed), I cannot see any impropriety 
in such an appointment and especially as 
the whole matter ia under the control of 
the court whose duty it ia to see that its 
commissioner has acted with perfect fair
ness and impartiali ty, and to correct and, 
if necessary, punish any de"iation from 
the line of duty. Nor do I see any necessity 
or particular propriety in associating with 
him the counsel of the other party. If the 
former is liable to be biased in favor of his 
clients, the latter is not lesa so in favor of 
his, and from this diversity of interests 
divided counsels might ensue not at all 
favorable to the prompt and harmonious 
execution of the decree of the court. At 
any rate it ia a matter within the sound 
discretion of the court and I cannot see or 
say that that discretion has been unduly 
exercised. 

I can perceive no necessity in this case 
for a reference to a commissioner to ex
amine and report upon the title. In Eng
land it is true, upon a bill for apecific 
performance, either party may have a 
reference as to title. 1 Sugd. Vend. (ed. 
1843) 357. The prar.tice has not generally 
obtained to this extent with us. Where 
the title is doubtful and obscure or depend
ing upon matters in pais, as in the case of 
Beverley v. Lawson's heirs, 3 Munf. 317, 
a reference may be very proper and neces
sary. Here the facts were all before the 
court, and the question was one of law 
moat appropriate for the court to decide. 
Jackson v. Ligon, 3 Leigh 161, 180, Judge 
Carr's opinion. Even· according to the 
English practice where the title is clear, 
no reference is necessary. Omerod v. 
Hardman, 5 Ves. R. 722; Rose v. Callalld. 
Id. 186. And such in my view was the title 
in.question here. 

The omission to make the trustees 
129 or the cestuis que "trust named in 

the deed to secure Wellington Goddin 
and J. L. Apperson. parties. is not an 
error of which the appellant can complain, 
if error at all. But I think it was no error. 
for those parties must be regarded as stand
ing on the footing of pendente lite pur
chasers, and it was therefore not necessary 
to notice them in these proceedings. Nor 
do I think the appellant can be heard here 
to object to the trustee Taylor. If disqual
ified to act as trustee. he was rendered so 
by the act of the appellant. But it is diffi
cult to see how he is disqualified. If he 
claims to be substituted, as the appellant 
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alleges, to the rights of Mason for the 
amount he advanced to the appellant to 
enable him to make the cash payment, he 
can of course only expect to come in after 
the debt to Mason is fully satisfied, and 
thus he would have an interest to make the 
property sell for as mnch as possible, so as 
to create a surplus after satisfying Mason's 
debt out of which his supposed claim might 
be paid, but he can have no interest in so 
much of the proceeds of the sale as would 
be required.to discharge the debt to Mason 

. for which and for which alone he could 
make the sale. Thus his interest would be 
concurrent, rather than conflicting, with 
that of the appellant. But in addition to 
this, the appellant made no objection to a 
sale upon this ground, nor did he ask the 
court· to substitute some othet person as 
trustee in place of Taylor in case the in
junCtion should be dissolved, and it may 
be not unreasonable to infer that he was 
content Taylor should continue to act as 

. Sitch. The objection is made for the fir"t 
time in this court, and comes too late even 
if it could haye availed the party in the 
court below. 

Another objection taken for the first time 
in the argument here, is that the motion to 
dissolve was premature. or at least that the 
answer should not have been read on the 

hearing because it had not been filed 
130 *either in court or at the rules. 

Generally it is true that an answer 
can only be filed during the session of the 
court or at the rules, but by our statute, as 
I think, an exception is made in cases of 
injunction. The object of giving the judge 
in vacation power to dissolve an injunction 
was to prevent delay, and this would be to 
some extent defeated if a party had to wait 
until the rule day or a session of the court 
before he could put in his answer and have 
the benefit of it on a motion to dissolve. 
I think the larger power to entertain and 
decide the motion to dissolve embraces that 
of receiving the answer and making it a 
part of the record. If there were any thing 
ill the objection it should properly have 
been made when the motion to dissolve was 
heard or at least when the petition to rein
state the injunction was heard and consid
f'red by the court. 

The last objection I shall notice was that 
the exceptions to the answer were not set 
down for argument as the statute re9uires. 
There would be some force in this obJection 
if the exceptions could have been made 
available to the party on argument. I think 
they could not have been, for I consider 
the answer as substantially and sufficiently 
responsiye to the bill in all its allegations. 
That the whole property was sold at the 
auctioneer's sale, is not contested, and is I 
think as sufficiently admitted in the answer 
as it could be by the most categorical an
swer in the affirmative: and the whole case 
proceeds on the assumption that the whole 
property was sold as aft entirety, though 
the sale was subsequently in effect con
verted into a sale of moieties by the act of 
the appellant. The other exceptions are 

for matters rather lying in inference or 
proof than in the knowledge of the re
spondent, or are too technical and hyper
critical in their character to require 

consideration here, in view of the 
131 provision of *the Code (ch. 181, i 4. 

p. 680), which declares that a decree 
shall not be reversed at the instance of a 
party who has taken depositions for an 
informality in the proceedings when it ap
pears that there was a full and fair hearin/.:' 
upon the merits and that substantial justice 
has been done. 

Upon the whole I think there was no ma
terial error to the prejudice of the appellant 
in the decree in the case of Vaughn's heirs, 
and none in the order dissolving the in
junction or in that refusing to reinstate it. 
in the case a~ainst Mason and Taylor, and 
am of opinion that the same should be 
affirmed. 

DANIEL, MONCURE and SAMUELS, 
.Ts., concurred in the opinion of Lee, .T . 

ALLEN, P., dissented upon the merits 
in the first case. He concurred in affirming
Goodin v. Mason. 

Decrees affirmed. 

132 *Bailey" als. v. Poindexter's Ex'or. 

January Term. 18&8. Richmond. 

WJJJ&-Emaacipation-Dependent on Slave'. Election -
EHect.*-Testator provides In his will that tbe 
slaves loaned bls wife for life. sball bave their 
choice of being emanCipated or sold publicly. 
Tbelr emancipation Is made by the 11111 to depend 
upon their election to be free: And all slaves have
no legal capacity to cboose. the provi .. lon iK void 
and of no effect. 

*WUIa--Emaaclpatlon--Dependent on Slave's Elec
tlon-Effect.-Slaves bAve no lell'al capacity to elect 
between freedom and slavery: and where It appear .. 
to have 'been the Intention of the testator that tb~ 
manumission Is to depend on tbe election of the
slaves. tbe bequest III ~old. This proposition laid 
down by the principal case was approved and fol· 
lowed In Williamson v. Coalter. 14 Gratt. 3114: and 
both of these cases were cited In Sbue v. Turk. III 
Gratt. 278. as authorlzlnll' tbe proposition. 

But. In both the principal case and Wllllamson v. 
Coalter. 14 Gratt. 394. MONCUR •• J .. dllJSented in a 
strong opinion In which JUDGE SA.MUEL concurred. 

And In Jones v. Jones, e2 Va. 5114. 1M S. E. Rep. I.;;', 
it was said: "It Is claimed tbat the true construction 
of the language used was to gt"ve Bob his rllfht to 
elect to be free or to remain In slavery. And not 
being able as a slave. under the decisions In the cases 
of Baiktl II. Poioonter. 14 GraU. In. and WllUam· 
son v. Coalter. 14 Gratt. 894. to make snch election. 
the provisions of the will were Inoperative, and be 
continued to be a slave. We do not think that this 
case presents the same question that was declde-d 
In those cases, but. If It did. we would not consider 
those decisions as precluding us from a re-exami
nation of that question. since they are In conflict 
with the prior decisions of this court dnrlnll' a 
period of more tban lifty years; were decided by a 
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This was a bill filed in Apri11854 in the "If my ,vife should marry again, it is 
Circuit court of New Kent, by Richmond my wish she should have only one-third of 
T. Lacy, executor of John L. Poindexter, the property loaned her, and the other two
to obtain a construction of the will of Poin- thirds to be disposed of in the same manner 
dexter, and directions for the guidance of as directed in the event of her death." 
the executor. The heirs and devisees of "If any of the servants loaned my wife 
Poindexter, and persons claiming under should be refractory or hard to manage, I 
them. were the defendants in the suit. The wish my executor to dispose of such at 
difficulty in the construction of the will public sale, and the money arising to be 
related to the provisions in relation to his funded or loaned out at six per centum per 
slaves. The will was made in November annum. and my wife to have the interest 
1835. and was admitted to probate in De- of it during her life, and at her death to 
cember of the same year. By the first go to the heirs of the personal property 
clause of the will the testator gives to his loaned her above mentioned." 
nephew Jaqueline L. Poindexter the testa- On the same day on which the will was 
tor's interest in the tract of land on which written. the following codicil was added: 
said Jaqueline then lived; also a tract called "I wish it understood that in the event 
Cedar Lane at the death of the testator's 134 of my negroes loaned to my *wife 
wife; and testator's negro woman Louisa being emancipated at her death, and 
and her children, Sarah, Martha and Bar- not sold for the benefit of my sister," &c., 
barr and their increase, also testator's &c., the perso11s mentioned in a previous 
RaUer filly, his new saddle and bridle, and clause, "that my nephew Jaquelin L. Poin
his wearing apparel (except his watch), to dexter shall pay the sum of one thousand 
him and his heirs forever. By the second dollars, to be equally dh'ided between them; 
clause he lent to his wife during her natu- and that I give him my plantation Cedar 
rallife or widowhood, his plantation Cedar Lane on that condition." 

. Lane, and all the remainder of his property, The bill stated that the executor had de-
after the payment of his just debts, and livered to the widow personal and perish
the legacies 11amed in the will. He then able property appraised at one thousand 
directs his wife to pay, out of the property one hundred and forty-six dollars and five 
given to her, certain annuities during her cents, and twenty slaves, of whom several 

life, amounting to ninety dollars, had died, and, between the death of the 
133 *and some other small sums. He also testator and that of the widow, thirteen 

charged her with hiring out his serv- sla\"es had been born. That the widow was 
ant Aaron to whomsoever he might choose dead, and that no part of the property put 
to live with, and to pay to him at the end into her possession, except the slaves, had 
of every year all the money arising from been returned to the executor or accounted 
his hire. He then left legacies, to be paid for, and that he only received the slaves. 
at the death of his wife; one to Ann Lewis The bill was taken for confessed as to 
Howle of one thousand five hundred dollars, all the defendants; and the cause came on 
and one to G. Bryan of five hundred dollars. to be heard in November 1855, when the 
And .then comes the three following clauses: court held that the negroes whereof the tes-

;'The negroes loaned my wife, at her tator died possessed, were by the terms of 
death I wish to have their choice of being the emancipating clause in his w·ill con
emancipated or sold publicly. If they tained, absolutely free at the death of the 
prefer being emancipated, it is my wish life tenant, and that it was not proper or 
that they be hired out until a sufficient sum necessary to put said slaves to their election. 
is raised to defray their expenses to a land And also that the issue of the females born 
where they can enjoy their freedom; and after his death and in the lifetime of his 
if there should not be enough of the perish- widow, were also free at the death of the 
able property loaned my wife to payoff the life tenant, said issue being embraced by 
legacies to Ann Lewis Howle and Georgi- the general terms of the emancipating 
anna Bryan, they are to be hired until a clause of said will. And certain accounts 
sufficient sum is raised to pay the deficiency. were ordered which need not be stated. 
If they prefer being sold and remaining From this decree, the defendants appHed to 
here in slavery, it is my wish they be sold this court for an appeal, which was allowed. 
publicly, and the money arising be equally The case was argued at great length. in 
divided between my sister Eliza Marshall, writing, by Grcgory, Pierce, John Howard 
the children or heirs of my brother Carter and Robertson, for the appellants, and by 
B. Poindexter, my nephews William C. Branch, Crump and Patton, for the appel
Howle and Daniel P. Howle, and my niece lees. The reporter has found it impossible 
Nancy Bailey." . to combine in one all the arguments on a 

bare majority of the court. tWll judges dissenting 
in each ca.~e, and are so contrary to reason and to 
!lU<tlce that we would hesitate lonlr lJefore we would 
bold that a slave could not elect to be free when 
tbat right waslliven him by hIs owner." 

CoatracU-Slavu.-In Woodland v. Newhall, 81 
Ff'd. Rep. 438. the principal case and Stevenson v. 
Slnlrleton. I Leigh 72. were cited as holding that 
contracts to which a slave Is a party are null and 
void. 

side; and equally impossible to insert 
135 all of them. He is indebted *to Mr. 

Howard for the note of his argument; 
and has selected that of Mr. Patton on the 
part of the appellees, because it is the last 
which will appear from him; and Judge 
Robertson's, because it was in reply to Mr. 
Patton. 

John Howard, for the appellants, having 
examined the question as to the true con-
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atruction of the will, and insisted that the Now, all civil rights may be redu~ to 
bequest of freedom to the slaves was made three principal or primary articles-the 
dependent upon their election to become right of personal liberty, the right of per
free, then proceeded as follows to consider sonal security, and the right of private 
what is the legal status of the negro slave, property. 1 Black. Com. 129, 130. But 
and whether he has the right and legal which of these civil rights has the slave, 
capacity to make such an election: that the state recognizes on her part any 

African slavery, as it exists in Virginia obligation to the slave, to enforce, or does. 
and the southern states, is an institution enforce? And what legal remedy has the 
sui generis. It is often compared to the slave, as such, to enforce it? Save the 
Feudal villenage and the Roman servitude. privilege given him by statute, in 
It moat resembles the last; butitis ditJerent 137 the single and exceptional "case of a 
from both. Commonwealth v. Turner, 5 suit for freedom, in ""hat manner can 
Rand. 678; Neal v. Farmer, 9 Georgia R. a slave assert any legal right, plead, or be 
579. And no illustrations or analogies impleaded? Has he magna charta or habeas. 
drawn from those sources can elucidate its corpus? Where are his constitutional guar
legal character or relations. Ibid. In dis- antees? To ask these questions, is to an
cussing legal questions growing out of s""er them. 
these relations, the remark of Tucker, J., in "In a state of slavery (says St. George 
Elder v. Elder's ex'or, 4 Leigh 252, may be Tucker, a strong friend of the slave, speak
generalized; and it may be said with per- ing- of the institution as it exists among 
fect truth that there is an absence of all us), the right of personal liberty and the 
authority or analogy upon the subject, so right of private property are whollyabol
far as any system of jqrisprudence is con- ished; the person of the slave being at the 
cerned, except our own. The le,ral character absolute disposal of his master; and prop
and nature of the slavery in thiS state must erty, what he is incapable, in that state. 
be decided, therefore, from positive law. either of acquiring or holding to his own 
What la",,? The constitutional and statute use." 2 Tuck. Com. on Black., App. p. 54. 
law. For, whatever doubts may be enter- And as to personal security, the protection 
tained of the correctness of the dt'cision, of life and limb, given him by the law (for 
since the judgment of Lord Mansfield in he cannot claim or command it as a right). 
Somersett's Case, 20 Howell's State Trials, that but perpetuates his existence and 
p. 1, it has been regarded as settled, that market value in a state of slavery, a state 
African slavery is unknown to the common of absolute negation of all legal right and 
law of England, and therefore unknown to capacity. 
that law as introduced into the colony, A learned juridical writerof much phila

now the state of Virginia. And it sophic accuracy of thought has well said. 
136 was upon "this ground that the gen- "Chattel slavery may exist under restric-

eral court decided in Turner's Case, tions by municipal law on the power of the 
5 Rand. 678, that an indictment could not master, in view of the interests of society. 
be sustained against a master for malicious, without vesting the rights of a legal person 
cruel and excessive beating of his own in the slave. Savigny. Heub. R. ~., B. 
slave, there being no statute upon the sub- 11, C. 2, 165. The person held in slavery 
ject. In regard, therefore, to his civil may continue to have the character of prop
rights and relations, the slave is that which erty in the eye of the law, in states ""herein, 
the conlltitutional and statute law makes under the influence of public opinion or 
him. He is that, in legal contemplation, other moral causes, protection is in practice 
and nothing more. He is unknown to the insured to the slave as a natural person, 
law, in that respect, except in the ita lex unknown to other communities wherein the 
scripta est. What then is the civil status law upon which the relation rests is the 
of the slave. as shown by the constitutional same in judicial appreltension." Hurd's 
and statute law? I contend that by that Topics of Jurisprudence connected with 
law, and from the necessary nature of conditions of Freedom and Bondage, p. 42. 
slavery as it exists thereunder--de natura Law, indeed, as to the slave, is only a 
legis et ex necessitate rei-the slave has no compact between his rulers, with which he 
civil rights and no legal capacity whatever. has nothing to do, and to which he is utterly 
Recognized rights on the part of the gov- unknown. So far from having civil rights, 
erned imply civil duties on the part of the he is but the object of the civil rights of 
government, for rights and duties are cor- others. 
relative terms. Jus obligatio sunt correlata. 138 "By the constitution of the United 
If the slave has recognized civil rights, the States, slaves are recognized as prop-
state protects, and is bound to protect, erty; and though in the apportionment of 
those rights, and the obligation is to the representation and of direct taxation, they 
slave. Recognized civil rights also imply are included under the designation of 
civil remedies to enforce them, for without I "three-fifths of all other persons," yet 
these, rights are nothing; and hence the their rights as persons are utterly ignored. 
universal maxim of the law, that there is Dred Scott v. Sanford, 19 How. U. S. R. 
no legal right without a legal remedy. 414; 3 Madiaon Papers, tit. Slaves. And 
Civil remedies are the legal 'sanction and that congress has passed no law, and has 
muniment of civil rights, their best crite- no authority to pass any law, touching the 
rion and only safeguard. If the slave has rights and relations of Virginia masters in 
civil rights, he must have civil remedies and to their slaves as property, except to 
which attach to him as a slave. 
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recognize, protect and enforce those rights our system of law, a slave can make no 
and relations as they exist under the state contract. In the nature of things he can
constitution and laws, need scarcely be not. Be is, in contemplation of law, not a 
stated to this court, whose decisions have person for that purpose. Be has no legal 
illustrated its jealous fealty to the suprem- capacity to make a contract; he has no 
acy of state sovereignty, in all matters legal mind. He is the property of his 
within the circle of its peculiar and exclu- master, and all the proceeds of his 
si ve jurisdiction. 140 labor *belong to his owner. If prop-

By the constitution of Virginia slaves are erty is devised or given to him, the 
expressly recognized as property, and not devise or beques(is void, and the personalty 
at all as persons having civil rights in any given either belongs to the giver or becomes 
respect whatever. Art. iv, • 22, 23. the property of the owner. A .lave has no 

And now, looking to the statute law of legal status in our courts, except as a 
the state, we find that from the earliest criminal or as a witness in certain cases. 
period, so far as their civil status is con- In the southern states the policy of our laws 
cerned. slaves are always spoken of and in keeping slaves within their proper 
treated. in the numerous acts of the house sphere. has run through all the legislation 
of burgesses and the general assembly, as of which their ac~s are the subject matter." 
mere property. It is a curious fact, that And the court then decided, that "Contracts 
there is no statu te directly reducing negroes made by slaves are void; and if a slave 
into slavery. "In 1620 (says Captain Smith) executes his note or bond, and a free man 
a Dutch ship of warre brought us 20 negars" is the security upon it, the note or bond is 
for sale; they were bought by the colonists; void, and the security is not liable." Batten 
and that was the origin of African slavery v. Faulk, 4 Jones' I.aw R. 233. 
in Virginia. They were first regarded as In Virginia the statutes are numerous in 
personal chattels, were bought and sold, which the legal incapacity of slaves to 
and held like any other personal estate; make contracts is clearly declared or im
were subject to the payment of debts, and plied, and the policy of keeping them in 
went to the executor or administrator like their "proper sphere" of absolute civil 
any other personalty. Then, for a long non-entity, distinctly enforced by various 
time, in particular cases, such as descents, penalties inflicted upon all persons trading 
Ac •• they were made real estate, and passed or dealing with them. Oct. 1705, ch. 39, i 

to the heir at law. 3 Ben. Stat. 333, 15, 3 Hen. Stat. 450; Nov. 1753, ch. 7, 6 
139 Oct. 1705; 4 ·Ben. Stat. 222, Feb. Hen. Stat. 359; 1785, 12 Hen. Stat. 183; 

1727; 2 Wash. 1-7, Ibid. 68-70; 2 H. 1792, Rev. Code, ch. 103; 1819,1 Re,'. Code, 
A M. 69; 6 Munf. 20J. They continued to ch. 111; 1849, Code of Va. p. 460. And this 
be such real estate during the whole period 'court has expre .. sly decided, in the case of 
of the revolution, and down to 1792, when, an executory contract of emancipation, that 
by Rev. Code, ch. 103, it was enacted, that even upon the full payment by the slave to 
"all negro and mulatto slaves, in all courts the master of the contract price for his 
of judicature in this commonwealth, shall freedom, the slave cannot enforce a specific 
be held, taken and adjudged to be personal execution of the contract. Sawney v. 
estate." This was re-enacted by 1 Rev. Carter, 6 Rand. 173. 
Code, p. 431, 1819; and by Code of Va. p. In Stevenson v. Singleton, 1 Leigh 72, 
458, 1849. it is summarily said, "Slaves another case of a contract by a master with 
shall be deemed personal estate." his slave for his emancipation, Cabell, J., 

Looking at these acts, it is safe to say delivering the opinion of a full court, says, 
that the law regards a negro slave, so far "In the case of Sawney v. Carter, 6 Rand. 
as his civil status is concerned, as purely 173, this court refused, on great considera
and absolutely mere property, to be bought tion, to enforce a promise by a master to 
and sold, and pass and descend as a tract of emancipate his slave. It is impossible to 
land, a horse or an ox. From this it neces- distinguish that case from this. This court 
sarily follows, that the condition of the proceeded upon the principle that it 
negro in slavery is that of absolute civil 141 is not competent ·to a court of chan
incapacity, or rather that of an absolute cery to enforce. a contract between 
negation of civil existence. Being but mere master and slave, even though the contract 
property himself, he is incapable of owning should be fully complied with on the part 
property of any kind, or of making any of the slave." 
legal contract by which property of any It is easy to see that these decisions are 
kind can be acquired or held. Nor can he fonnded not less upon grounds of paramount 
do any civil legal act by which the property public policy than upon sound legal princi
of others can be lawfully divested or pIes. If legal-rights be conceded the slave, 
alienated, or the relations of property be the courts would become a constant forum 
in any wise legally changed or affected. In for settling disputes between master and 
regard to property, and the legal relations slave; from which would arise a state of 
of property, he is emphatically and abso- things utterly incompatible with the proper 
lutely unknown to the law, except as the subordination of the slave; nay, with the 
subject of property owned by another. And existence of slavery in the community. 
so the courts have uniformly held. The Nor, indeed, from the relation between 
Supreme court of North Carolina, in a recent master and slave, can any contract, by or 
case, has well expressed the law, in the with a slave, acting for himself, have any 
southern atates, upon this point: "Under possible legal validity whatever. For the 

431 



14QRATT. VIRGINIA REPORTS, ANNOTATED. 142, 143, 144 

parties to every valid contract must be free 
agents; they must have an "agreeing 
mind;" but as the will of the slave is un
der sUbjection to that of the master, the 
requisite independence and freedom to make 
the contract or not, does not exist. A still 
further and stronger reason is, that since 
the slave himself, and all the acquisitions of 
the sla,-e, belong to the master, a contract 
by the master with his slave, is but a con
tract by the master with his own property 
concerning his own property. Noris it an}" 
answer to say that, with the consent of the 
owner, the slave is competent to contract 
with third persons; for the slave in such 
case is but the agent of the master, whose 
will and control appear in every such per
mitted act of the slave. The acts of the 
slave, indeed, are but the acts of the mas
ter, if authorized or ratified by him: other-. 
wise, they are of no legal validity or effect. 
And so emphatically is this true, that the 
slave cannot act as the agent of any other 
person than his master. State '". Hart, 4 
Ired. R. 246. 

There have been similar decisions to the 
above effect, in all the southern states, in 
which the legal relations between mas

ter and slave have been brought 
142 ·under adjudication. That a promise 

or declaration made to a slave, or for 
his benefit, cannot be enforced in a court 
of law or equity; that a slave cannot sue 
or be sued (the exceptional case of a suit 
for freedom being provided for by statute, 
or proceeding upon the legal fiction that he 
is free, and is therefore entitled to relief 
from bondage); that he cannot own or 
acquire property of any kind in any way; 
that he can make no valid contract of any 
sort-not even that of marriage; that, in 
fine, he has no civil rights whatever; that 
his civil rights of every character are 
transferred to his master; that law as to 
him is only a compact between his rulers, 
and the questions which concern him are 
matters between them. See Beall v. Joseph, 
Harden's R. 51; The State v. Samuel, 2 
Dev. & Batt. 177; Hall v. Dolly Mullen, 5 
Har. & John. 190; Susan v. David Wells, 3 
Brevard's R. 11; Bland and another v. 
Dowling, 9 Gill & John. 500; Gist v. 
Tookey, 2 Rich. R. 424; State, use of Clem
ents, v. Van Lear &: als., 5 Maryland R. 
92; Sarah and Melinda v. Gardner et als., 
24 Alab. R. 719; Smith v. State, 9 Alab. 
R. 990; Bynum v. Bostick, 4 Dess. R. 266; 
Cunningham v. Cunningham, Cam. & Nr. 
353; Girod v. Lewis, 6 Mart. La. R. 559; 
Brandon v. Planters and Merchants Bank 
of Huntsville, I Stew. R. 320; Lucy and 
Mark, 4 Monr. R. 167; Emerson v. How
land, 1 Mason's R. 45; Graves v. Allen, 13 
B. Monr. R. 190; Lenoir v. Sylvester, 1 Bai
ley's R. 632; Ex p~rte Boylston, 2 Strobh. 
R. 43; State v. Boom, Taylor's R. 105; 
State v. Mann, 2 Dev. & Batt. Law R. 579; 
Fable v. Brown's ex'or, 2 Hill's R. 378; 
Neal v. Farmer, 9 Georgia R. 507; Dred 
Scott v. Sanford, 19 How. U. S. R. 407, 
475. 

These decisions are legal conclusions 

flowing naturally and necessarily from the 
one clear, simple, fundamental idea of 
chattel slavery. That fundamental idea is. 
that, in the eye of the law, so far certainly 

as civil rights and relations are con-
143 cerned, the slave is ·not a person, but 

a thing. The investiture of a chattel 
with civil rights or legal capacity is in
deed a legal solecism and absurdity. The 
attribution of legal personality to a chattel 
slave,-legal conSCience, legal intellect, 
legal freedom, or liberty and power of free 
choice and action, and corresponding legal 
obligations growing out of such qualities. 
faculties and action-implies a palpable 
contradiction in terms. 

In delivering the judgment of the Supreme 
court in Dred Scott v. Sanford, Chief 
Justice Taney states, in the clearest man
ner, the true light and condition in which 
the African race was esteemed and held at 
the time of the foundation of our state and 
federal governments, and historically and 
philosophically accounts for the existing 
legal and political relations between the 
white man and the negro. See 19 How. U. 
S. R. 407-14. 

An application of the foregoing princi
ples and decisions ought, as it seems to 
me; to settle this case. In a bequest to 
slaves of a mere election between freedom 
and slavery, we have seen that there is no 
absolute, but only a conditional emancipa
tion; that the election of the slaves to 
become free, is a necessary condition pre
cedent to the accruing of their freedom; and 
therefore, that on their will and pleasure, 
on their choice or volition, is made to de
pend their future legal status. Recurring 
then to the direct question to be decided-
Are slaves endowed with the civil right or 
legal capacity to choose between freedom 
and slavery? Can they emancipate them
selves by their own volition? Can they 
divest the property of others in themselves, 
by any legal act of their own? But if it 
has been shown that the slave has no civil 
rights whatever; that he has no civil 
status; that he can do no legal, civil act; 
that he has no legal mind, will or discre
tion; that he has absolutely no existence 
in tbe eye of the civil jUrisJ>rudence, except 

as a chattel, the subJect of property, 
144 and ·the object of the civil rights of 

others; with what reason can it be 
contended that he has the civil right and 
legal capacity to divest the property of 
others in himself; or to do that great, 
transcendent act of supreme ch"il dignity 
and sovereign power, the transformation 
of himself from a thing into a person, 
from a chattel to a man, clothed with all 
the high attributes of a citizen, which at
tach to his race? And if his master, the 
maker of the laws, endowed with all civil 
rights and plenary civil capacity, cannot 
emancipate him except by deed or will, 
executed in solemn form, can he emanci
pate himself by the simple expression of 
his pleasure to be free? Or, Oil the other 
hand, if the law requires (Sess. Acts 1855-
6, p. 37) that in order to enslave himself. 
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if free, a negro must go through regular 
prescribed forms in a high court of justice, 
with all the safea-uards of judicial protec
tion around him, shall it be said that he 
can enslave himself forever, perchance by 
the mere light volition of a moment, the 
utterance of a word, or the nodding of his 
head? Where is the legal consistency in 
such anomalies and contradictions as these? 
How can they be reconciled with the estab
lished legal incapacity of the slave, or with 
either the spirit or the letter, or the pur
poses and policy of the emancipation laws? 

Nor is it possible to escape the force of 
these views, by saying that in electing to 
become free, there is no exercise on the 
part of the slave of any civil right or ca
pacity, but the mere performance of a con
dition, which, however unwise or absurd, 
the testator had a right to impose as a con
dition precedent to the emancipation; for 
this is but to change the form, without 
affecting the substance of the difficulty; 
which then only resolves itself into the 
identical original enquiry, What civil right 
or legal capacity has the slave to perform, 
or claim to perform, a condition, the per-

formance of which is to operate his 
145 enfranchisement? *The answer is, 

that he has no civil rights or legal 
capacity at all, and therefore none to per
form the required condition. Change or 
turn the question as you may, this funda
mental and impregnable obstacle arises, 
which no ingenuity can evade, and no fer
tility of hypothesis alter or affect. The act 
of election involves the exercise of civil 
rights and legal capacity; and an emanci
pation made dependent upon the exercise of 
civil rights or h!gal capacity by the slave, is 
necessarily void ab ovo. The event can 
never happen upon which the freedom is to 
accrue: and the case comes clearly within 
the principle of the decisions cited and ap
proved in Taylor v. Cullen, 12 Gratt. 398; 
which decisions themselves are but illustra
tions of the ancient, 'general and cardinal 
rule in respect to grants or bequests upon 
conditions precedent, that, until the condi
tion is performed, the estate or right cannot 
vest, and if impossible to be performed at 
the tinle of its creation, the estate or right 
can never vest at all, but is originally void. 
Co. Litt. 206; 2 Bl. Comm. 157: 1 Lom. 
Dig. 273, i 16. 

Nor has the master any just ground of 
complaint against this result, as tending 
to abridge his rights in respect to his 
slaves. The power to emancipate is not 
IInlimited. Before the act of 17f!1, eman
cipation was absolutely prohibited, except 
by consent of the governor and council first 
had and obtained. That act authorized and 
permitted emancipation in the mode thereby 
prescribed, to wit: by deed or will. That 
actis the law of this case. It empowers the 
master to manumit his slave by deed or 
will; but it must be his own complete act; 
he cannot authorize and empower the slave 
to manumit himself or not, according to 
his will and pleasure. And so, in principle 
and substance, this court has decided; for 

it has held that "emancipation is the con
joint act of the master and the law, with 

which the slave has nothing to do." 
146 ·Wood v. Humphreys, 12 Gratt. 340. 

And as on the one hand, "he cannot 
refuse freedom when conferred upon him" 
-(ibid.)-e converso, he cannot elect to 
take or decline it, when it is left to his 
option. 

But it is said, that thoua-h slaves are 
chattels, and are incapable of forming any 
legal contract, or doing other legal civil 
act, yet that they are not mere chattels, 
that they are human, sentient, moral and 
intellectual beings; that as such, they are 
dealt with by the law; and therefore, that 
they ought to be held capable of an election 
between freedom and slavery. And a claM 
of cases has been cited, at first blush gil-
ing countenance to this view. Thus, in 
Bean v. Summers, 13 Gratt. 412, cited by 
Mr. Crump, occurs this remark of Moncure, 
J., delivering the opinion of the court: 
"Slaves are not only property, but rational 
beings; and are generally acquired with 
reference to their moral and intellectual 
qualities." Now it is to be observed in 
this discussion, that the true enquiry is, 
not what is the moral and intellectual 
character or capacity of the negro race, or 
for what qualitles or habits slaves are gen
erally acquired or esteemed, but what is the 
relation they sustain to the law of tte land? 
And bv reference to the case cited, it will 
be seen that the remark of the judge, above 
quoted, had no allusion whatever to the 
civil relations or status of the slave, but on 
the contrary referred to his moral and in
tellectual qualities as affecting his peculiar 
value as an article of property. The quell
tion was, whether a court of equity will 
decree· the specific execution of a contract 
for the sale or delivery of slaves at the suit 
of the purchaser, without any allegation 
or proof of peculiar value: and in dealing
with this question, the court looked to the 
character of the slave as an article of prop
erty, and to his moral and intellectual qual
ities as calculated to engender sentiments 

of friendship, affection and esteem on 
147 the part of the master towards *the 

sla\'"e, which might invest the slave 
with such special and peculiar value, in the 
eye of the master, as that adequate com
pensation for the loss of the slave could 
not be had at law in an action for damages. 
All the South Carolina decisions cited in 
the opinion of the court, proceed upon the 
same ground. See particularly Young v. 
Burton, 1 McMul. Eq. R. 25. And they 
decide, as the Court of appeals decided in 
this case, that a master may very well at
tach such a special and peculiar value to 
his slave on account of his personal quali
ties, as that no jury could give adequate 
compensation for his loss. The court say: 
"Slaves are not only property, but rational 
beings; and are generally acquired with 
reference to their moral and intellectual 
qualities. Therefore damages at law, which 
are measured by the ordinary market value 
of the subject, will not generally afford 
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adequate compenaation for the breach of a 
contract for the aale of slaves. There is 
at least as much reason for enforcing the 
specific execution of such a contract as a 
contract for the sale of real estate. The 
only difference between the two cases seems 
to be this, that while in the latter specific 
execution will always be enforced if the 
contract be unobjectionable, and the suit 
be brought in due time, it will not in 
the former, if the slaves were purchased 
as merchandise, without reference to their 
peculiar value to the purchaser, or that the 
plaintiff is a mere mortgagee or other incum
brancer; in which case, as the slaves are to 
be sold at all events, damage at law assessed 
according to their market value, would be 
adequate compensation." The reasoning of 
the court plainly shows that it regarded 
the slave merely as an article of property, 
to which his qualities or habits, or to which 
peculiar circumstances might attach a spe
cial value, just as special value is attac:hed 
to real estate from natural causes; and to 
argue thence that a negro slave was ad-

judged or recognized by that case to 
148 -be endowed with the social and civil 

attributes of a white man, would be 
about as logical as to argue that real estate 
was adjudged or recognized to be endowed 
with the aame attributes, because such is its 
character as property, and such the peculiar 
associations and feelings with which it is 
invested and regarded by mankind, that the 
law will enforce the specific execution of a 
contract for its purchase or aale. 

In Boyce v. Anderson, 2 Peter's R. 150, 
cited by the same counsel, Judge Marshall 
said, "A slave has volition, and has feel
ings which cannot be entirely disregarded." 
But look at the case. It was an action of 
damages to recover the value of slaves lost 
by the negligence of the captain and com
mandants of a steam boat, as common car
riers. The Supreme court held that the law 
regulating the responsibility of common 
carriers, did not apply to the case, becaul!e 
the carrier bas not, and could not have, the 
same control over slaves that he has over 
inanimate matter; that in the nature of 
things a slave resembled a passenger, and 
not a package of goods. The same might 
have been aaid of an apprentice, or other 
person bound to service. And the chief 
justice, in delivering the opinion of the 
court, referred to the fact, that though 
there are no slaves in England, there are 
persons in whose service another has a 
temporary interest; but that the responsi
bility of a carrier, for injury which such 
person might sustain, has never been 
placed on the aame principle with his re
sponsibility for a bale of goods. But 
surely, in deciding that point, the English 
courts had no reference to the civil status 
of the persons so held to service; nor did 
the Supreme court in this case have any 
reference to the civil status of the slave. 
It considered the qualities, habits and 
character of the slave, as affecting his 
character as an article of transportation. 
., A slave (aays the judge) has volition, 

and has feelings which cannot be 
149 entirely disregarded. These *proper-

ties cannot be overlooked in convey
iug him from place to place. He cannot be 
stowed away as a common package. Not 
only does humanity forbid this proceeding, 
but it might endanlrer his life or health. 
Consequently, this rIgorous mode of treat
ment cannot be adopted, unless stipUlated 
for by contract. But left at liberty, he may 
escape. The carrier has not and cannot 
have the same absolute control over him 
that he has over a common package," &c. 
And therefore the carrier was not held to 
as high a degree of responsibility in the 
transportation of slaves, as in the trans
portation of a common package. The same 
principle, it is presumed, would apply, sub 
modo, to dogs, cattle, wild animals, &c. 
over which "the carrier has not and cannot 
have the same absolute control as over a 
common package." It might be good logic, 
but it would be bad law, to aay that there
fore dogs, horses, cattle and animals, ferae 
naturz, were recognized, as something 
more, in legal contemplation, than mere 
property. It is alike bad logic and bad law 
to say that, by this case, slaves are recog
nized as any thing more. In the discussion 
of legal propositions, nothing is more 
dangerous than to adduce the incidental 
remarks, dicta or allusions of judges, appli
cable enough, or excuaable, in the cases in 
which they occur, to elucidate points of an 
utterly different character arising in an 
utterly different connection, and embracing 
relations and consequences to which the 
judges in the cases cited had no reference. 
and which they could not possibly, by any 
logical association of ideas, have had in 
mind. 

But the learned counsel need not have 
cited these authorities to prove that negro 
slaves have intelligence, feelings and voli
tion. As late indeed as 1782, a doubt was 
publicly expressed in the British parlia
ment, as to whether an African negro has 

a soul. And many philosophic specu-
150 lations have been indulged in *regard 

to his claim to be considered of the 
same origin and genus as ourselves. But 
common observation teaches that our slaves, 
in some cases, have a very high degree of 
intellect and moral sense, and all of them 
have, in these latter times, a strong enough 
will of their own, which needs no invigora
tion or activity from a bestowal upon them 
of civil rights and legal capacity incom
patible with their condition as slaves. 
The moral and intellectual qualities of our 
slaves, in fact, as in the case of Roman 
and all other slaves, enter largely into the 
elements of their value; it is because the]' 
have intelligence, a sense of right and 
wrong, and volition, that they are such 
useful instruments, as Aristotle calls them 
in domestic and social life. And it is the 
pride and pleasure of many families in 
Virginia to cultivate the intellectual, moral 
and lreligious faculties and feelings of 
their slaves to as high a degree as circum
stances will admit. 
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But all this has nothing to do with the 
question under consideration. The court 
is not sitting as an ethnological society, 
to ascertain and determine the peculiar 
natural or acquired characteristics of the 
negro race; nor as a committee to investi
gate the elements and extent of the value 
of slaves. The enquiry is, What is the 
legal status of the slave under our laws? 
Has he any legal volition, the exercise of 
which can change his legal condition, or 
affect the legal rights of the white race? 
If so, where is the statute which gives it ? 
Where is the decision which defines its char
acter and extent, or sanctions the legality, 
and prescribes the limits of its exercise? 
No statute can be found; and the absence 
of all authority is sufficiently illustrated by 
the citation of such cases as Summers v. 
Bean, and Boyce v. Anderson. 

A much more plausible argument or 
illustration might have been drawn from a 
more direct and practical source. It 

milIht be said that the criminal code 
151 of Virginia recogniZE'S slaves as re-

sponsible beings, and affixes penalties 
to the commiasion of crime by them; and 
that therefore the law of the land thus ad
mits them to be endowed with intelligence, 
free will, and a moral sense-the same 
qualities or capacities which are requisite 
for rational choice between freedom and 
slavery. But even this will not bear ex
amination. For, by recurring to the true 
issue, we see that the enquiry is, not as to 
whether a negro slave can commit a crime 
and will be punished for it, but what is his 
civil status. A married woman may com
mit a crime and will be punished for it, 
though she has no power to make a con
tract, and her civil being is absolutely 
merged in that of her husband. Her civ.il 
relation a are very different things from the 
relation she sustains to the criminal law. 
The commission of a crime implies intelli
gence, free will, and a moral sense; but 
these do not fix the civil statua, or neces
sarily atfect it in any manner. I~iots, 
lunatics and infants of tender years have 
all a fixed civil status, and fixed civil rela
tions to property. They may inherit or 
be inherited from. They may be the ob
jects of devises or bequests, though they 
cannot devise and bequeath. They may 
and do hold thousands of sla "es, who, 
considered as natural persons, are endowed 
with some sort of intelligence. free will 
and moral sense; yet the slaves, though 
thus endowed, cannot inherit or be inherited 
from; they.cannot be the objects of devises 
or bequests, nor:can they devise or bequeath, 
nor can they hold or acquire property in 
any manner of any kind. The civil status, 
therefore, is one thing; the criminal status 
is another and very ditferent thing. The 
dvil status has reference to property and 
all its relations; the power of holding it, 
using it, controlling it, acquiring it, and 
parting with it. The criminal status has 
reference to the moral relations between 

man and man. An individual may 
152 have a very high ·position in the one 

scale, and none at all in the other. 
An idiot may hold property, but is inca
pable of committing crime. A slave may 
commit ~rime, but is incapable of holding 
property. The, two things are distinct and 
different, and ha"f no necessary legal or 
logical connection the one with the other. 
In ascertaining the criminal status or capac
i ty of a party charged wi th crime, no 
reference need be had to his civil abilities 
or disabilities. III ascertaining the civil 
status or capacity of a party who attempts 
to do a legal civil act, no reference need be 
had to his responsibilities at the bar of the 
criminal courts. We must, therefore, look 
to the civil jurisprudence for the civil 
status of the slave, and to the criminal 
jurisprudence for his criminal status. And 
in looking to the civil jurisprudence for the 
civil status of the slave, we ha"e seen that 
the slave. as such, has no civil capacity 
or existence whatever. 

But it is contended that the capacity of a 
sla ve to elect between freedom and slavery, 
is res adjudicata, and citation is made to 
Pleasants v. Pleasants, 2 Call 270, and to 
Elder v. Elder's ex' or, 4 Leigh 252. 

Now, in regard to Pleasants v. Pleas
ants, it is sufficient to observe that the 
direct question raised in this case does not 
appear either to have been mooted or sug
gested by the bar, nor to have been consid
ered or at all alluded to by the court. Nor 
indeed was there any just reason why it 
should have been argued or considered. 
For the wills of both John and Jonathan 
Pleasants conferred an absolute emancipa
tion, when the laws of the country would 
permit it, and the slaves arrived at thirty 
years of age. For though John Pleasants, 
in the first clause of his will, apparently 
bestows a mere election, yet he immedi
ately adc"IS, in explanation, "I say all my 
slaves to be free at the age of thirty years," 
&c. Such is Judge Green's view of this 

will, when citing it in a subsequent 
153 case. ·Maria v. Surbaugh, 2 Rand. 

232. And the two wills were consid
ered identical. and construed together by 
this court. 'the whole case shows that both 
court and counsel regarded the slaves as 
absolutely emancipated, upon the conditions 
above mentioned, and therefore no question 
arose or could arise as to the legal right or 
capacity to elect. Certainly nothing is said 
in the argument about the right of election: 
nothing in the opinions of any of the 
judges.; and no provision is made in the 
decree, giving the slaves an opportunity 
for an election; which certainly would have 
been done, if it had been considered that 
any thing was to be done by them to com
plete their emancipation. The decree pro
ceeds upon the supposition of an absolute 
emancipation of the slaves when thirty 
years of age, and the laws would permit it; 
and "decides, that though if the testator 
had devised them upon condition that the 
devisees should emancipate them immedi
ately, the condition being unlawful, would 
have been void, and the property vested; 
yet, that the condition that they should 
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become free when the law would permit 
it, was not. II The truth is, the great ques
tion in that elaborately argued and consid
ered case, turned upon the doctrine of 
perpetuities and executory limitations, and 
not upon what is the civil status of the 
slave, or what constitutes or atqounts to 
emancipation in a will. And that case de
cides nothing at all in rderence to the 
main point in this. 

So likewise in regard to Elder v. Elder. 
The question as to the civil capacity of a 
slave to emancipate himself, by electing to 
become free, does not appear to have been 
suggested by counsel, nor considered by the 
court. There was a question raised as to 
the necessity of the choice being made 
within a given time (twelve months), but 
no allusion is any where made in the case 
as to the enquiry whether the slaves had 

any legal rilht or capacity to elect at 
154 all. This question was, in fact, 

passed over sub silentio, as it well 
might, nay, certainly ought to have been; 
for, so far from having been raised for 
adjudication by the pleadings, the plain
tiff's bill proceeded upon the concessum of 
such legal right and capacity, and claimed 
the slaves upon the ground that the stipu
lated time for making the election had 
passed, and claimed Mingo, indeed, upon 
the ground that he had elected, within the 
given time, to remain a slave-(see abstract 
of the bill and answer, p. 253 of the re
ported case) ; and by "consent of parties" 
in the court below, it was referred by the 
chancellor to commissioners to ascertain 
the choice of the slaves. By all which it 
appears, that in no shape or form was the 
question mooted by counselor passed upon 
by the court below, and that in fact it could 
not have been passed upon, as it was not 
suggested by the pleadings, and the decree 
was entered as a consent decree. And as 
the point was not passed upon by the court 
below, of course it could not be the subject 
of revision in the Court of appeals. Even 
if this court had elaborately considered and 
decided it, the one way or the other, the 
decision would ha,-e been clearly extrajudi
cial, and of no binding effect in subsequent 
cases. - But this court did not consider or 
decide the point at all, nor did it consider 
or decide any thing in reference to the civil 
status or capacity of the slave. Much 
stress will be laid upon certain expressions 
which fell from the judges who sat in the 
case; but a careful analysis of the opinions 
delivered will show that they all proceed 
upon the concession of the capacity of the 
slaves to make the election, which was cer
tainly right in that case, for the reasons 
above stated. And it will further be seen 
that the two main questions argued and 
decided were. first, Whether sending the 
slaves to Liberia was a legal mode of 
emancipation; to which question the expres-

sions above alluded to wholly referred 
155 -(see especially *the first clause of 

Judge Tucker's opinion, and of Judge 
Cabell's and Judge Carr's) j and secondly, 
Whether time was of the essence of the 

condition on wbich they should be sent to 
Liberia, that condition, i. e. their choosing 
to go, being tacitly assumed as legal and 
valid, as above shown. Elder v. Elder, on 
this point, is the" law of that case, and 
none other. The most, in any possible 
view, which can be contended for is, that 
the point was decided by implication, suh 
silentio, without argument or consideration; 
in which event, it would not be binding 
auth.orityeven if decided by a full court, 
which was not the case. Great questions 
like this, affecting state policy not less than 
large private interests, ought never to be de
termined without thorough discussion and 
careful consideration; and it is not too much 
to ask or expect of this court, a full court 
of five judges, untrammeled by loose phrases 
or obiter intimations in supposed decisions 
upon points not argued and not under 
adjudication, to take into serious delibera
tion the no,-el but highly important question 
now for the first time distinctly presented, 
upon full argument, for its authoritati\-e 
judgment. 

Still another view of this will leads to 
the conclusion that it is ,-oid. Supposing 
it legally possible for the slaves to make 
all election, until election is made they cer
tainly are not free, but remain in a state of 
slavery, with the power at any time to 
leave it. In what sort of condition is that? 
It is not freedom, because the choice of 
freedom has not been made. It is Ilot slav
ery, because that implies the right and 
power of coercion on the part of the master, 
while the moment that coercion is applied, 
the subject of it may defeat and defy the 
authority of its application by electing 
to be free. That is, the negroes may 
enjoy all the benefits and advantages of the 
condition of slavery without the necessity 
of compUlsory labor, or the fear of salu-

tary punishment for indolence or in-
156 subordination. *And this state of 

things is to exist for an indefinite 
time, as no limit is prescribed in the will 
as the ~riod of possible election. An 
intermediate and anomalous condition like 
this is fully covered by the rule, and the 
reason of the rule, established in Rucker's 
adm'r v. Gilbert, 3 Leigh 8, and Wynn & 
also v. Carrell &: als., 2 Gratt. m. 

Mr. Howard then entered into an elaborate 
review of the history and the policy of the 
emancip1tion laws and of the laws in pari 
materia. He contended, that since the 
earlier decisions of this court favoring 
freedom to the slave, there had been a rs.d
ieal revolution in the legislation and policy 
of the state in respect to the institution of 
slavery; that that institution was now con
solidated and fortified by the organic and 
statute law, and that its protection and 
perpetuation was a chief part of the public 
policy of Virginia and of all the southern 
states; that the maxims of the civil and 
common law in favorem libertatis, arose 
from a state of things, and were applied to 
a class of persons, utterly different from 
those before us; that those maxims had no 
just application to our negro slaves; and 
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that it was the duty of the courts of the 
commonwealth, in cases of doubtful eman
cipation, to favor and perpetuate slavery, 
instead of following the suggestions of a 
false philanthropy in aiding its destruc
tion. Bnt it is impossible to present here 
\!ven an outline of this part of the argu
ment, as the point is not considered in the 
opinion of the majority of the court. 

Patton, for Poindexter's executors, after 
discussing some minor points, proceeded as 
follows: 

Are the slaves loaned to the wife of the 
testator entitled to their freedom, subject 
to the charges on them imposed by the 
will? This is the principal and most ma
terial question. 

There has been a good deal of 
157 discussion by the *counsel, of the 

question, whether the sla,'es were 
absolutely free at the death of the tenant for 
life. I shall not engage in that discussion. 
I am wi1lin~ to concede for the purposes of 
this argument; and indeed candor compels 
me to say. that in my opinion it is true, 
they were not free at the death of the 
widow. Certai nly they are not to be dis
charged from the liability to be hired out 
to meet the charges on them prescri bed by 
the will. And I do not think they were en
titled to freedom unless they on being put 
to their election choose to be free. I am 
willing that the will IIhall be construed ex
actly as if the testator had said in terms, 
"I am indiiferent, so far as my own wishes 
go (though I have no doubt he wished them 
to be free), whether my slaves are emanci
pated or not; but I wish them to have their 
choice of being free; and if they wish to 
be emancipated, I direct my executors to 
emancipate them, after raising from their 
hires enough to pay certain charges, and to 
raise a fund to defray their expenses to a 
land of freedom. If they do not choose to 
be emancipated, I direct them to be sold 
publicly." I maintain on authority, reason 
and analogy, such is the fair interpretation 
of the will; and tha t the negroes are enti tled 
to their freedom on the terms (and only on 
the terms) thus prescribed by the will. 

As to the first proposition, I might say, 
as was said in Elder v. Elder, 4 Leigh 256, 
by Judge Carr, "It is just as clear as any 
form of words could make it, that he in
tended his slaves should be emancipated if 
they chose to be, instead of to remain in 
slavery;" and by Judge Cabell, "The inten
tion of the testator to emancipate his s1a,oes 
is too evident to require argument." Judge 
Tucker says, "Of the intention (of the 
testator to emancipate) I think there can 
be no reasonable doubt." 

Now in that case, as in this, there 
158 was no express *emancipation. In 

that case it was inferred from the di
rection to send them to Liberia, a free state, 
if they chose to go; in this, if they choose 
to be free, they are to be hired to raise a 
fand to carry them ., to a land of freedom." 
In this (making the case stronger than 
Elder v. Elder), it is not matter of infer-

ence, but it is expressly declared they shall 
have their choice of being emancipated or 
not. If any thing less than a clear, dis
tinct, express emancipation by will, will be 
sufficient, this testator has shown the in
tention to emancipate if the slave desired 
it. It would be a useless waste of time to 
cite authorities to prove, that to show an 
intention to give an estate or emancipate a 
slave, express words are not necessary; but 
any words which show the intention, have 
the same legal effect as if that intention 
was expressed. It is not necessary to dept-nel 
merely on the authority of Elder v. Elder; 
though certainly none higher, more vener
able, or more entitled to respect, can be 
found, than the solemn, deliberate, well 
considered judgment of this court in the 
time of Carr, Cabell, Brooke and Tucker. 
If the judicial judgment of such a tribunal, 
formed with deliberation, and after argu
ment by some of the most eminent lawyers 
in the state, upon a will in every essential 
particular like the one before us; a decision 
which was probably before the testator 
when he wrote this will; or before the pt'r
son who wrote it for him, is not sufficient 
to settle the law of this case, I know noth
ing better calculated to destroy confidence 
in the administration of justice, or to un
settle and impair the rights of property or 
the security of liberty or life. 

Presuming then that the court will have 
no difficulty in saying that the testator in
tended that his negroes I'Ihould be emanci
pated by his executors if they made choice 
of freedom; and that such intention being 
ascertained from the will, it is the same 

thing as if he had said so in so many 
159 words, I need say nothing more *in 

answer to the idea on the other side, 
that the will does no more than bequeath, 
that the slaves shall have the choice of say
ing whether they wish to be free or not. Of 
course if the testator intended nothing 
more, giving them their choice would be 
idle nonsense; their expression of it mere 
wind; the offering it to them, cruel and 
absurd mockery. When we find however 
that the true interpretation of the will is, 
that the testator has devised that if they 
express their choice to be free, then they 
shall be emancipated, we find that the whole 
argument on tht' other side has been built 
npon a false hypothesis, and every thing 
said in support of it becomes "idle wind," 
because wholly irrelevant to the question. 

A great deal of labor and learning have 
been employed to prove that the legal status 
of a slave is that of a personal chattel; that 
he is mere property; that he can do no legal 
civil act, can make no contract, &c. : and 
all this for the purpose of showing that he 
cannot make himself free by his own choice; 
that he can have no effectual will on the 
SUbject, and cannot be invested with any 
power of emancipating himself. Whilst all 
this is true-at least to a great extent-for 
the purposes of the argumen tit is rendered 
wholly futile by the fact, that he is not in 
the case in question allowed to emancipate 
himself. The negroes in this case do no. 
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make themselves free, or continue slaves 
by their own choice. They are emancipated 
not by any choice of their own, or by any 
act of their own, but by the will of their 
master, who has a right by the law to eman
cipate them. They are free not because 
he has given them power to emancipate 
themselves (which it is conceded he cannot 
do), but because he has the right and has 
in effect declared that they shall be eman
cipated. They are property, and so far as 
concerns the right of emancipation, nothing 

but property. And iUs because they 
160 are property and "subject to the abso-

lute power of the master to emanci
pate them or not, that when by his will he 
in terms or effect declares they shall be 
emancipated they are entitled to the free
dom he confers on them by virtue of his 
power, not theirs; by his lawful act, not 
theirs. The executor emancipates them, 
not because they have any authority over 
him; not because their choice gives them 
the right to be free; but because their mas
ter and his testator has required them to be 
emancipated, on making their election. 

It is true that the testator has chosen to 
make the power and duty of the executor 
in carrying into effect his will, that the 
slaves should be emancipated, to depend on 
the previous ascertainment of the wishes of 
the slaves themselves. But that does not 
prevent the emancipation being the act of 
the testator. If the will is to be construed 
as directing the emancipation, and the 
emancipation is by the will of the testator, 
how is it possible that the validity of the 
act of emancipation can be affected by 
the considerations or causes which induced 
the testator to emancipate his own slaves. 
It is, I presume, a matter of no importance 
how insufficient, or even how absurd or 
ridiculous may be the causes· which influ
enced him, or the events on which he makes 
the emancipation to depend: His intention 
to emancipate would be none the less effect
ual, and the emancipation none the less his 
act. 

If a testator by his will declared during 
the late presidental eleotion, If Fremont 
is not elected president of the United 
States, then I wish all my slaves to be 
free: Or, If I make a crop of one hundred 
bushels of potatoes, I wish all my slaves to 
be emancipated: Or. If my wife's cat kit
tena between this and Christmas, I will all 
my slaves to be free; otherwise not: In all 
these cases, I presume, if the wills were 
admitted to probate, the right to freedom, 

on the happening of the event, would 
161 be clear; and would "be ineffectual if 

they did not happen. Yet it would 
hardly be contended, that Buchanan by de
feating Fremont; the potatoes; or the cat 
by having her litter in the time prescribed, 
had emancipated the slaves; or that the be
quest was void because one man cannot 
emancipate another man's sla\'es; because 
potatoes are merely property; or a cat has 
no legal status, and cannot do any legal 
civil act III And yet it might be with as 
much reason so argued. I. mean to treat 

the learned and ingenious argument on the 
other side with all respect: but it seem a to 
me they are fairly exposed to this reductio 
ad absurdum. 

Nor does the exercise of this power in the 
mode pursued by this will, involve any in
consistency with the analogies of the law: 
but the contrary. Nothing is more com
mon, nor more unquestionably valid, than 
for the owner of property to make his dis
position of it by deed or will, depend on the 
choice or discretion of others: and even on 
the discretion and choice of others whose 
legal status is such as to disable them from 
disposing of their own property by deed or 
will, or from making a valid contract. A 
man may provide by deed or will, that his 
estate may be given as a particular persoD, 
though an infant or a married woman, may 
appoint by deed or will. He makes the 
choice of the infant or the married woman 
determine the destination of his own prop
erty. But this right of choice does Dot 
create a right of property in the donee of 
the power; nor is it inconsistent with the 
disabili ty of the donee of the power, 
whether an infant or married woman, to 
dispose of their own property, or make COD
tracts binding themselves. The appointees 
in such cases derive their estate not from 
the donee of the power, but from the grantor 
of the power. It is his estate that is given. 
not theirs. In like manner the giving the 
choice to slaves for the purpose of enabling 

the owner to determine whether he 
162 will emancipate "them, confers OD 

them no power to do any civil act, DO 
capacity to make themselves free or slaves. 
Their expressed wish to be free is the rea
son which induces the master to emancipate 
them. 

Still it is argued that there is something 
in the peculiar character of slavery, in the 
leKal status of slaves, in their incapacity 
to do any civil act, or some thing else iD 
the policy of the law, which forbids a maD 
to give them the choice whether they wish 
to be free or not. I am at a loss to under
stand what public policy is opposed to his 
doing so. If a man desirous of giving 
freedom to his slaves, unwilling to exercise 
his unquestioned power of emancipating 
them whether they wish it or not, were to 
call them up and consult them about it. and 
decide accordinK to their wishes expressed 
to himself, who could complain? Would 
not every body say that he was not only 
authorized to do so, but that it was a most 
humane and considerate course of proceed
ing? If he were to make a deed of emanci
pation in which he recited that he had 
offered to his slaves their choice of free
dom; that some of them had declined it, 
but that others had expressed a choice of 
freedom; and that in compliance with their 
wishes he had proceeded to execute this 
deed of emancipation: Does any body sup
pose that the deed would be invalidated 
thereby? or whatever difference of opinion . 
there might be as to the wisdom of per
mittinjf the wishes of his negroes to guide 
his actlon, that public policy would be op-
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posed to his course? There can be but one 
answer to these questions. 

An owner of a slave has just as absolute 
a power of emancipation by will as he has 
by deed. His power and control over his 
property continues after his death, as fully 
as it did before; so far as he exercises that 
power by last will au.d testament. And 
surely he may in"est his executor with the 
power of emancipation; and declare the 

same terms and conditions on which 
163 *they shall be emancipated by the 

~xecutor as he might have imposed 
on himself. If he may lawfully suffer his 
own act of emancipation to be determined 
by ascertaining the choice of his negroes 
in his lifetime, why may he not emanci
pate them subject to their choice, to be as
certained after his death? 

I trust I have already shown that the 
legal validity of the act is not question
able on the ground that he thereby invests 
a slave with a power in or control over his 
emancipation inconsistent with his civil 
incapacity. Is there any thing inconsistent 
with the status of slavery in a moral point 
of view, in his wishes being consulted as a 
guide to his owner in deciding whether he 
will emancipate him. It is a great mistake 
to suppose that a slave is a mere chattel: 
that in regarding the master's legal or 
moral powers, rights and duties in respect 
to him, he is property and nothing but 
property. The whole civil as well as crim
inal law is full of rules and statutes recog
nizing a slave as a rational, moral and 
accountable human being, endowed with 
the feelings, passions and affections of 
human nature; capable of having both 
wishes and opinions respecting his own 
welfare; though restrained both by civil and 
criminal law, hom expressing them in 
forms prohibited or condemned by the law. 
But subject to the rules growing out of a 
condition of slavery, or specific restric
tions, there is nothing to prevent a sla,-e 
from expressing a wish to have his freedom. 
He may unquestionably do so in response 
to the enquiry of his master; and has not, 
nor assumes, nor is invested thereby with 
any civil right, or exercises any civil act 
by doing so. . 

Slaves may be and hequently are enabled 
by their masters to do civil acts binding on 
their masters. They are not unfrequently, 
indeed constantly, authorized to act as 
agents of their owners in making contracts 

for their masters, and even for them-
164 selves by *his authority. They are 

daily invested with the custody and 
safe-keeping of their master's property, and 
even wi th the sale of produce, the collec
tion of money, &c. &c. In short, the value 
of slaves would be very much impaired to 
their owners if they were incapable of do
ing any civil act even by the authority, or 
as agents of their masters. 

An illustration or two will serve to show 
that slaves may be invested with the right 
of choice in respeet to themselves; and that 
their masters may be bound by the exercise 
of their choice when authorized to choose 

for themselves. Nothing is more common 
than for masters, in deference to the feel
ings of their slaves, to send them out for 
hire, with written authority to choose to 
whom they will be hired for a year; and for 
the price he is willing to take. Can the 
master be compelled to hire him to whoever 
will give the price, or is the contract with 
the person chosen by the slave void because 
he cannot be invested with the right to 
choose his hirer, or because authorized by 
the master to make the selection? 

I send my servant to a merchant tailor, 
with authority in writing to buy for him
self a suit of clothes of any fashion or 
quality he chooses: Cannot I invest him 
with such a choice, and would I not be 
bound to pay for the clothes he bought? 

There is nothing then in the status of a 
slave which prevents a master hom giving 
him a right to make a choice even in re
spect to matters affecting his own comfort. 
or feelings or even caprice. And of aU 
things there is the least objection to his 
being consulted abol1t and allowed to choose 
whether he wishes to be free or not. The 
law gives the master the absoll1te and un
qualified discretion to emancipate. He 
alone is to judge of the sufficiency of the 
reasons for emancipation. And in the eye 
of reason, and looking to the humane 

and patriarchal nature of the institu-
165 tion, *and the affectionate relations 

it creates between masteQi and their 
slaves, nothing can be more natural. and 
in accordance with its civilizing and hu
manizing tendencies, than that a master 
should not voluntarily, and still less that 
he should be required by law, when he 
breaks up their relations by emancipation, 
to do so without regard to the wishes of the 
slaves; and thus force them into freedom 
against their will or without consulting 
them. To talk about this being required 
by the policy of law, now when 'the statute 
has provided that a negro after being 
emancipated may corne into cOl1rt, and be 
made a slave on his own choice. is it seems 
to me both bold and desperate. 

I feel that lowe an apology to the court 
for so protracted a discussion of this ques
tion, especially after the able arguments of 
Messrs. Branch and Crump, both repre
senting the slaves. Some of these views, 
however, have not been anticipated by 
them, or at least have been presented now 
in a new aspect, and may possibly be ac
ceptable to the court. The very elaborate 
arguments on the other side called for an 
extended reply, and the argument of Mr. 
Howard, which has been filed since those 
of Messrs. Branch and Crump, presented 
the argument on the other side in a some
what new form, to which it was proper 
therefore that I should reply. 

There is another reason for an apology 
for treating the question so gravely on 
princillle; and that is, that the question is 
res adJudicata; and ought to be considered 
as not open for argument in this court; if it 
were doubtful as an original proposition. 
The cases of Pleasants v. Pleasants, 2 Call 
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319, and the case of Elder v. Elder's ex'or, 
4 Leigh 252, especially the latter, is a direct 
adjudication on the very question, and in 
every aspect of the argument. I will not 
occupy the time of the court in showing 

that the distinctions between the two 
166 cases relied on by the other *side, do 

not exist, or that if they are distinc
tions they make no difference in principle. 

In Pleasants v. Pleasants, it may be said 
the question, as to making emancipation de
pend on the choice of the slave, was not 
directly made and argued. But it is 
scarcely less authoritative for that reason. 
The right of the slaves to freedom was 
earnestly and zealously controverted both 
by Wickham and Randolph. If they who 
were seeking every possible and plausible 
ground of argument, did not resist the right 
on the ground that a choice was given to 
the slaves, it must have been because those 
eminent lawyers, one of them perhaps the 
ablest and the most astute lawyer the state 
ever had, were satisfied there was no force 
in such an objection. 

In Elder v. Elder's ex'or, it is evident 
that the identical arguments relied on here, 
were urged by the counsel in that case; and 
certainly were considered by the court, and 
decided. Numerous cases have occurred 
since probably of the same sort, which have 
been executed in conformity to the case of 
'Elder v. Elder, in submission to its author
ity. Numerous cases have since been 
adjudged by this court, in which Elder v. 
Elder has been cited; and no intimation has 
been given by the court, of its being re
garded as not authority, or as open to 
re,·iew. It ought to be regarded no longer 
as an open question. 

Robertson, for the appellant, in reply: 
My associates have furnished elaborate 

arguments fully answering those presented 
by the opening counsel for the appellees. 
I shall endeavor to confine myself to the 
closing argument of Mr. Patton on the 
same side. My purpose is to avoid as far 
as practicable general and abstract discus
sions touching the civil condition or status 
of slaves, or the evils or benefits of negro 

slavery, and to argue the points 
167 which arise *in this particular case, 

in reference to the rights of the par
ties concerned, under the law and policy of 
Virginia. 

Mr. Patton discusses four questions: 
The two first relate to errors conceded or 

rather affirmed by him to exist in the decree 
appealed from; one in emancipating, inad
vertently no doubt, the slaves bequeathed 
to J. L. Poindexter; the other in refusing 
an account of certain property willed by 
the testator to his wido\v for life. It is 
enough to say, that I concur with Mr. Pat
ton on both points, and ask that the decree 
may be so far reversed. 

I may add here a further ground for re
versal, namely, that the decree confers on 
the slaves absolute and unconditional free
dom. In doing this it violates the express 
provision of the will which makes the free-

dom or continued slavery of the negroes to 
depend on their own \vishes or preference. 
It is unsustained by precedent; and if the 
case of Elder v. Elder, relied on by the ap
pellees, be law, it is in direct conflict with 
that case. Indeed this error also seems ad
mitted by Mr. Patton. 

The third question argued by Mr. Patton 
is, Are the slaves loaned to the wife en
titled to freedom subject to the charges of 
the will? This, as he says, is the main 
question before the court. 

I do not understand Messrs. Gregory and 
Pierce to contend (as Mr. Patton supposes) 
that the testator intended to give nothing 
more than a mere right of choice. DoUbt
less he intended that they should enjoy the 
full benefit of their choice. All that my 
associates or myself contend for is, that 
they cannot lawfully make the choice or 
election which the testator intended. 

To allow a slave to be free at his election, 
my associates contend, is to allow him to 
free himself. Mr. Patton denies this, 

and insists that in the case before 
168 *us, the slaves do not make them-

selves free, nor continue slaves by 
their own choice: they are emancipated, 
he says, not by their own act, but by the 
will of their master: they are free, not 
because he has given them power to eman
cipate themselves (which it is conceded he 
cannot do), but because he has the right, 
and has in effect declared, that they shall 
be emancipated. I give the argument of 
Mr. Patton entire. It is merely a verbal 
criticism. It is impossible to deny upon 
his own concessions, that the election of 
the slaves-the act of the slaves-is (upon 
his supposition that such an act is lawful) 
if not the sole condition, at least an indis
pensable condition to their freedom. Mr. 
Patton had told us previously that the 
slaves are entitled to freedom on the terms, 
and only upon the terms, prescribed b}' the 
will. They are not freed then, or eman
cipated by the will, standing alone; not 
freed or emancipated (again to quote his 
language), "unless they, on being put to 
their election, choose to be free." They 
could not certainly be free. we admit, but 
for the will of the testator; but it is equally 
true, upon the arguments and concessions 
of Mr. Patton, and I may add upon every 
sound principle of construction, they.cannot 
be freed, unless they choose to accept the 
boon. It may therefore be well said, that 
it does depend upon their own act whether 
they shall be free or continue slaves. Their 
choice, their will, the will and choice of 
slaves, durante servitute, is in that view 
an indis~nsable element to make them 
free, in concurrence with the will of the 
testator himself. 

In the same strain Mr. Patton repeats 
that the executor emancipates them (the 
slaves) not because they have any author
ity, not because their choice gives them 
the right to be free, but because the testa
tor has required them to be emancipated, 

on making their election. This is in-
169 deed labor in vain. The slaves *can-
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not be free unless they make choice of 
freedom: they cannot be continued in 
slavery unless they make choice of slavery. 
Their choice is the indispensable condition 
whi.ch is to make them free, or continue 
them in slavery; and- yet they are not made 
free or continued as slaves bv reason of 
their choice. Would they be' hee, if they 
do not choose freedom? No. Mr. Patton 
admits it. Could they be continued as 
slaves but for their choice to be alaves? 
~o. Mr. Patton does not pretend it. Yet 
it is the will alone, he would have it, that 
makes them free or slaves. Not so. It is 
the will undoubtedly in part; but it is also, 
in part, the performance of the condition 
precedent, by the objects of the testator's 
bounty, which in this, as in all other cases 
of precedent conditions, is essential and 
indispensable to confer and complete the 
title. The title is incomplete-ineffectual 
-unless and until this condition shall be 
performed-performed by the slaves. There 
must be, as already said. the concurrence 
of the will of the slaves (the will of slaves 
to make themselves free) with the will of 
their master. We do not deny that the will 
of the testator was necessary to entitle them 
to freedom; but we do insist that the will 
in this case is not sufficient alone to make 
them free, without their own consent-their 
own act. . 

Still further to justify this very subtle 
criticism. Mr. Patton goes on to say, tha.t 
it is a matter of no importance how insuffi
cient or ridiculous may be the causes as
signed for emancipating sla\-es; and he 
tells us, by way of illustration, if a testa
tor should make the freedom of his slaves 
to depend on the election of Fremont as 
president; on his (the testator's) making 
one hundred bushels of potatoes: or on his 
wife's cat kittening before Christmas-that 
in all these cases, the condition would be 
good and effectual. 

Be it so. There is nothing unlaw-
1;0 ful, so far as I *perceive, ridiculous 

as they may be, in anyone of these 
conditions. Even a cat, I presume, may 
lawfully have kittens. The law of God 
and nature allows it; and there is no clause 
in the constitution, or special statute, 
known to me, which forbids it. 

But mark how dexterously Mr. Patton 
has shifted his ground. It is not the ab
surdity of the condition in this case, to 
which my associates or myself alone 
chiefly object, absurd as it is, but its 
illegality: the imposition of a condition to 
be performed by slaves, whereby they are 
to acquire or surrender, according to their 
own discretion and choice, a right or pri v
ilegc-a condition at variance with the law 
and policy of the state, and utterly incom
patible with the status of slavery; because 
it supposes in slaves, while slaves, the 
attributes and capacities of freemen. The 
illustrations given by Mr. Patton, are all 
instances of conditions lawful in them
selves, and he asks that the same rule shall 
be applied to an unlawful condition as to a 
lawful one. 

To make this more clear: The condition 
he puts that slaves should be free if Fre
mont should be elected, would have been 
perfectly lawful, and the emancipation 
effectual. But suppose the condition had 
been that the slaves should vote, and have 
their ,totes recorded, in Virginia, in favor 
of Fremont. Then the condition would 
have been against law and public policy; 
and it being a precedent condition, no title 
could ever arise. And this distinction is 
clearly illustrated by the case of Pleasants 
v. Pleasants. The sla,-es there were to be 
free on condition the legislature should by 
law permit thtlm to live in the state as free 
persOllS: for they might have been freed 
by being sent out of the state at once. 
Moses v. Denegree, 6 Rand. 561. It seems 
to have been conceded on all hands, that 
had the will given them freedom on condi-

tion that they should remain in the 
171 state (the law then forbidding *such 

emancipation). the condition would 
have been void. So in the case put-a con
dition that the slaves should be free if they 
would vote for Fremont, would, as the law 
then was, and now is, have been incapable 
of being performed, being contrary to the 
law of the state. But a condition that they 
should be free in future on voting, ltc., 
whenever the law might authorize slaves to 
,"ote, might, provided such law should be 
passed, be entirely lawful and effectual. 
And the illustrations of Mr. Patton, so far 
from showing the absurdity of the argu
ment of my associates, only serve to render 
more visible the error of his own. 

Leaving his illustrations, the learned 
counsel falls back on the "analogies of the 
law," forgetting that in his only authority, 
it is expressly said, and very truly, by 
Judge Tucker, that no analogy whatever can 
be found. The instances of analogy to 
which the counsel refers, most forcibly 
illustrate the truth of Judge Tucker'S re
mark, and demonstrate the fallacy of Mr. 
Patton's argument. 

Infants, it is said, may execute powers 
requiring choice of objects, and discretion. 
But if so, not all infants can do this; not 
infants of very tender years; not infants 
at the breast; certainly not those in ventre 
sa mere. 

Married women too may do the same. Ita 
lex. But married women may have sound 
legal discretion in the eye of the law, not 
only to do this, but many other acts requir
ing such discretion. They may take 
estates by deed or will. So may infants 
even in ventre sa mere, or idiots, or luna
tics. They are all free persons, though 
under partial or temporary disabilities. To 
reason in favor of similar powers, rights 
or capacities in sla,-es, on the ground of 
analogy, is to plunge at once into a laby
rinth of error. 

If the illustration is of any a"ail to Mr. 
Patton, it must be by showing that 

172 these powers, ltc., may exist *in 
slaves. Does he believe this? Does 

he seriously think a slave can execute a 
power of appointment, whereby an estate is 
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to vest under the will of a donor, because 
such a 'POwer may be executed by a feme 
covert or an infant? Surely not; no more 
than he can make a contract, or, as even 
an idiot or lunatic may do, take a devise 
or legacy. And why? The want of legal 
capacity-of legal discretion-is an insu
perable bar to the performance by a slave 
of any act whatever, requiring discretion, 
consent or choice, whereby he is to secure 
to others or acquire for himself any estate, 
right or privilege whatever. So perfect is 
this barrier, that he cannot even for a 
moment take by gift or devise so much in-

"terest in property as will give to his owner 
the right to claim it. It would really be a 
novel doctrine. but will be assuredly the 
next step, if Mr. Patton's arguments pre
vail, to hold that powers of appointment 
may be executed by slaves, or other acts 
lawfully done by them to vest property or 
rights in themsel ves and others. 

But at last Mr. Patton more directly ap
proaches the question on which this case 
essentially depends, namely, whether an 
election can be lawfully made by slaves to 
determine finally their own future status 
or destiny as slaves or freemen. Giving 
them their choice, to enable the owner to 
determine whether he will emancipate 
them, confers on them" (says Mr. P.) no 
power to do any civil act; no capacity to 
make themselves free or slaves. Their ex
pressed wish to be free is the reason which 
induces the master to emancipate them. 

This is the position, and then comes an
other illustration: "If a man were to call 
them up and consult them about it (their 
emancipation), and decide according to 
their wishes expressed to himself, who could 
complain?" No one, I admit without hesi-

tation. The thing being decided, the 
173 act of emancipation carried *into 

effect, which is the case supposed, the 
slaves would be free, notwithstanding he 
may have made their freedom depend upon 
their own wishes. I go further: It matters 
not, as already said, how absurd the reason, 
nor how unlawful the act on which the 
freedom may have been granted; if it were 
carnal connection with a white woman, or 
for assaulting a white man, the grant being 
consummated. would be effectual, and the 
title to freedom a vested :right. We do not 
deny that if this testator had actually 
emancipated his slaves, because they had 
expressed a wish to him to be free, or be
cause they had said or done any other thing 
whatever, reasonable or absurd. lawful or 
unlawful, they would have been free. But 
he has not said this. His "language cannot 
be tortured into any such meaning. The 
act which, if they can be free, can alone 
make them so, remains yet to be done. 
The emancipation is not consummated, and 
cannot be, unless they choose it. It is in 
vain to say that this choice, this consent 
or election, is not a civil act. What else is 
it? If a grant of an estate or privilege of 
any kind were made to a free person on 
condition that he would elect a trade or 
profession, or serve in the navy or army 

for two years; or a power to appoint by 
deed, &c., among legatees, &c., would not 
the election and the designation be civil 
acts? A slave owner might say to his 
slave, Put your cross mark to this deed or 
contract and you shall be free, and free 
him accordingly. But if he were to say in 
a deed, contract or will, my slave shall be 
free doing or performing any civil act in 
futuro, executing a deed or contract, or 
power of appointment~ &c., the gift would 
be nugatory: It could never be enforced or 
perfected, because the acts themselves are, 
as already said, precedent conditions, in
compatible with the condition or status of 
the slave, and such as presuppose him al
ready endowed with the legal capacity of 

a freeman. 
174 *Having argued that a deed actually 

made, whereby asia ve owner eman
cipates his slave in compliance with the 
slave's wish-which we concede, being 
done, could not be undone-Mr. Patton 
advances a step further: An owner of a 
slave, he says, has just as absolute power 
to emancipate by will as by deed; and 
surely he may invest his executor with the 
power of emancipation on the same terms, 
&c., as he might have imposed upon him
self. "If he may lawfnlly 8uffer his own 
act of emancipation to be determined by 
ascertaining the cheice of his negroes ill 
his lifetime, why may he not emancipate 
them subject to their choice to be ascer
tained after his death?" This is quite 
ingenious, but utterly fallacious: It has 
already been answered. An owner may 
consummate an emancipation in his life
time upon any consideration he pleases, or 
without any reason or consideration what
ever but his mere will or whim; and the 
act being consummated, will be effectual; 
but an emancipation to take effect upon 
any consideration or condition to arise or 
be performed by a slave in futuro, will not 
be valid if the condition be unlawful or 
cannot be performed. Thus," a man by will 
or deed may liberate his slave because he 
has children by a white woman; but he 
cannot by his will authorize his executor to 
liberate him on condition that he shall at a 
future day have such children. 

He may give his slave freedom by a deed 
in his lifetime or by will; or may give the 
slave over to a third person, on condition 
that his wife's cat may have kittens or the 
slave herself may have a male child before 
that time. This parturition of the cat or 
of the slave is, in the course of nature, un
prohibited by law, and in no way counter 
to public policy. But he can confer no such 
right on the slave, or on the third person, 
dependent upon the future choice, volition 

or election of the slave, because such 
175 acts are civil acts, inconsistent ·with 

the state of slavery and the law and 
policy of the state. 

A man may call up his sons, and say to 
them, you shall have between you, Tom, 
Dick and Harry, as "Old Tom" shall desire, 
choose, or appoint: and on learning that 
desire, may consummate the gift by a deed 
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on that express ground. Rut he cannot by 
his contract make a valid disposition of 
this kind to take effect in futuro, He can
not impose (as Mr. P. has it) any such 
terms binding on himself in futuro, or 
make a title to slaves or property of any 
kind dependent on the will or desire of a 
slave. In other words, he cannot confer on 
slaves the power of election or appointment, 
by word, deed or will, unless that new doc
trine shall be now established, as it must 
be, jf Mr. Patton's views shall be sustained 
by this court. 

To sav that giving slaves their choice 
between freedom and slavery confers on 
them no power to do any civil act, is a 
contradiction in terms-simply a denial of 
a matter of fact. To gi \"e them their choice 
(if legal) is to give them the power and 
right to choose-to exercise their will and 
discretion-the will and discretion of slaves 
-and to make that will a rule for the court, 
and the lawful foundation of divesting the 
property of others, and vesting new rights 
and privileges in themselves. What is a 
civil act, if an election-an election whereby 
the persons electing renounce a benefit or 
secure to themselves new rights and priv
ileges, be not so regarded? a right and 
power, in the case before us, of fixing their 
future destiny. and that of their offspring: 
of elevating themselves from the condition 
of chattels to that of freemen: a right 
which imposes upon an executor, and upon 
the courts of the country, the duty of con
sulting with slaves and of being governed 
by their will. It is a legal solecism to 
speak of such election or renunciation as 
any thing short of civil acts--civil acts of 

the highest character. 
176 *Mr. Patton misleads himself, in 

speaking of terms and conditions im
posed by a master on himself in his life
time, in relation to the emancipation of 
his slaves. A master might say to "Old 
Tom," that shall be your cabin during life. 
Your sons Tom, Dick and Harry shall live 
with you and work for you as long as you 
choose; and Old Tom might be permitted 
to enjoy these privileges as long as his 
master lived. But they would impose upon 
the master no obligation. He might recall 
or revoke them at pleasure. And if he 
should by his will give Old Tom permission 
to occupy the cabin, or to enjoy the society 
or services of the sons so long as he might 
choose, or to send them to Liberia, or go 
there himself, if he or they should choose, 
the bequests would all. in a legal sense, be 
nullities; provisions addressing themselves 
to the humane discretion of the executor, 
heir or devisee, but incapable of enforce
ment by or for the objects of the testator's 
bounty. Clearly the slave children could 
not be free by reason of the election or 
choice of a slave father: and yet the elec
tiol\, must be as effectual to free them as to 
free himself; to free one slave as to free 
any other. 

As bearing directly on these propositions, 
I refer to the case of Sawney v. Carter, 6 
Rand. 173; and as still more "apposite, that 

of Skrine v. Walker, 3 South Car. Equ. 
R. 262; and Stevenson v. Singleton, 1 
Leigh 72. 

It is true, that slaves are not mere chat
tels; but they are mere chattels in a legal 
sense, except, so far as the law may have 
given them legal rights, or subjected them, 
or others on their account, to legal respon
sibilities for their acts. Beyond that, 
slavery is an insunnountable barrier. The 
law makes them responsible for crimes; 
the law gives them the civil right of insti
tuting suits for freedom; but none can be
lieve for a moment that a slave could sue 

his owner or any free person whatever, 
177 but for the express permission *of the 

statute. It is a right juris positivi 
only. 

Mr. Patton says, they may be enabled 
by their masters to do civil acts binding on 
their masters. They may be his agents in 
making contracts; in having the custody 
of property, selling produce, collecting 
money, &c. Doubtless they may do all this: 
that is to say, they may do all that slaves 
are authorized by law or recognized usage 
to do in and about the business of their 
masters. These acts confer or constitute 
rights and obligations in the masters. but 
give no rights or privileges to the slaves. 
Indeed, slaves would be but of little value 
if most of these duties and services might 
not be performed by them. The ploughman 
must have charge of his plough and team: 
the herdsman of the cattle, &c.: the mark
etman or woman must sell the vegetables, 
&c., and receive the money if directed by 
the owner. It may be that the owner may 
be made liable for their acts when by his 
authority or usage he has induced others to 
trust to them on the ground of fraud. Upon 
the same principle that he might be liable 
if he were habitually to send a well-trained 
and sagacious dog with a basket to bring 
him meat from the butcher. Would that 
be in a legal sense a civil act of the dog? 
Or do any of the mechanical or menial 
duties enumerated by Mr. P. rise to the 
dignity of a civil act, or bear the remotest 
resemblance to a deliberate election, by 
which a slave is to acquire or reriounce a 
right for himself, or secure or destroy one 
in third persons? 

To show the utter inconclusiveness of all 
these, and all similar "illustrations" of 
Mr. Patton, suppoore the testator to will 
that his slaves after his death should be 
allowed to have the custody of property, 
make contracts, buy and sell, &c., for 
themselves or for their future owners. 
Could the will in these respects be executed 

or enforced? Surely not: and why? 
178 Simply -because such acts, however 

authorized or tolerated by the actual 
though revocable permission or acquiescence 
of the owner in his lifetime, are so contrary 
to the status of slavery, the rights of own
ership in slave property, the public policy 
and laws of the state, that no court could 
give effect to any executory contract or 
disposition of the kind. It would be to 
create that prohibited intermediary state; 
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cted anomaly ssing argued b sel. The argu 
nd exercising p sively of the c reported. It 
ng to free pe nn v. dent the d on other gr 

Carrell, 2 Gratt. 227 j Smlth v. Betty, 11 namely, the mtenbon inferrible from send
Gratt. 752 j Wood v. Humphreys, 12 Gratt. ing them to Liberia'; the fact of an election 
333 j Adams & also v. Gilliam & als., 1 Pat. to remain slaves-that this election was 
& Heath 161; Rucker v. Gilbert, 3 Leigh 8; not made in twelve months-the condition 
Escheator V. Dangerfield, 8 Rich. S. C. of the issue-the ability of the Colonization 
Equ. R. 96. society to pay the expense of transpor-

After an elaborate argument on this ques- 180 tation-*the hires-refunding bonds. 
tion of election, Mr. Patton apologizes for &c;. It does not appear that the ques-

ng it at all, in is, he tion as ess of the el 
adjudicata. H sants was tou ast seriously a 

ants, 2 Call 319 11y to by coun 
Elder, 4 Leigh Third ns and decree a 

ole reference to f elec- those of nd being prono 
Pleasants v. P n ex- ex re na ported by law 0 

in the will of , that edent, c r regarded obli 
laves. shall be ose it as to pr urt from a fu 

when they arrive at thirty, &c. But this sideration of the questions before it. 
is followed by an immediate declaration by There is one circumstance in which the 
way of explanation, "I say, &c., to be free will before us is very peculiar, and differs 
at the age of thirty years," leaving out from that in Elder V. Elder. 
the qualifying expression, "if they choose It does not merely present the alternative 
it;" which doubtless was thrown in cur- of liberty or slavery. The slaves are to 
rente calamo, rather than as a condition or have their choice whether they will be 

. ent of any . . orma1 emancip blicly. The te 
by the slaves ently adds, " being sold, a 
in this light, y un- maining y, it is my wis 

nt, by the hei who be sold the. money e 
bill; by all both divided, 

y the defendan d the Now, as perfect to 
aHon; and by t; for the one the other. S 
once adverted e bill, they re and accept th 

or answer, or arguments, or OplD10ns. If They choose to be sold publicly. But snp
it had been regarded as a formal pre- pose there are no debts. and the legatees all 

179 liminary condition, it must *have concur, with the assent of the executor, in 
been noticed; and the court must a wish to divide the slaves in kind. In an 

either have dispensed with its performance, ordinary case, this would be their clear 
or pointed out the manner in which the right. Could that right be intercepted or 
election shOUld be made. And yet notwith- controlled by the choice or election of the 
standing their failure to do so and the slaves, who declare they prefer being sold 

ence of the pa unsel publicly t urge that the 
court, to notice n any tees weI' s and mistress 
is case is re djudi- meant t vately to hard 

t so authoritat elude ters; an as the very 
ssion. which i tator to requi 
suggest, as a s 1 why they pre old, that they 
stion was not r d, the be sold ly their will, 

expreSSlons in the will 0 onat an Pleas.- choice, could not stand in the way of any 
ants, declaring that the slaves should be disposition or alieuation, consistent with 
free at thirty, and adding, "or at least such the lawful rights of the legatees, had no 
as will accept thereof, or as his trustees, such choice been given to or made by the 
&c., might think fitted for freedom," &c., slaves. Yet there is no more reason why 
the condition was in the disjunctive, and their choice should not decide the 
was fully performed by the trustees in suing 181 mode of *disposition under the last 
on behalf of the slaves. But be this as it alternative than under the first. 

. is enough to s int in But th only difficulty 
was neither d much encount pting to ('onf 

ed by the court slaves t ge of election 
the case of Elde mark: us enqu anner in whie 
That it is the ginia privileg cised. 
the question been A nu of both sexes, 

in the view of all ages , are to elect w 
ly. That the 0 court, they p mancipated, 0 

as before said. were uncalled for-mere publicly a .. slaves. 
obiter dicta. The executor and residuary At what age is the right to attach? Is 
legatee were both parties to the suit-the there to be a distinction between adults 
latter indeed the plaintiff. They consented and minors? There is no such thing as 
that the slaves should have their election; lawful age to be predicated of slaves. The 
and the order was made at their instance. condition of a slave of twenty-two is pre-

Mr. Patton speaks of the case as one cisely the same as that of one of nineteen. 
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If those under the age of twenty-one are a certainty, execute the will of the testator, 
to elect, is there to be a fixed and certain but make one for him. 
age prescribed by the court? or is it to de~ It is absolutely certain that the tes
pend upon the mental capacity of the slave? 183 tator meant his "slaves should choose 
If a certain age, what is it to be? If to for themselves. Their freedom or 
depend on adequate capacity, how and by public sale was to be as they might prefer 
whom is that capacity to be ascertained? -not as might be forced upon them by any 
If by commissioners, shall their judgment lone else. Each was to have his or her own 
be conclusive, or will it be open to objection? I wish. Who can wish for them? No such 

Who is to elect for infants of very tender power is vested in courts, nor commis
years-at the breast perhaps? Is the court sioners, nor guardians. nor .prochein amies, 
to stand in a parental relation to infant nor mothers, nor fathers, elther by statute, 
negroes; make them wards of court; ap- ?r by the common law .. Suppose there be 
point for them guardians, or prochein mfants of tender age wlth,?ut mot~ers or 
amies? Or will the court say, as was done known fa~hers: who then lS to wlsh for 
in Elder v. Elder (by consent), that the! them? t~elr gr!,nd mothers or grand fathers? 
mothers shall choose not for the infants at I perhaps In their dotage. Who are to choose 
nurse merely, but fo; all under twenty-one? I or !ish for idiots, if any, or lunatics, or 
And the fate of the slaves, and it may be I dObnff old men and women? Sa,r they are 
of intelligent young slaves not quite one held lDcapable one or all,. to. Judge for 
and twenty. and if females, that of alII themselyes, and that commlSSloners shall 
their future progeny, decided perhaps by be appomted to choose for them: Does ~ot 
a drunken, superannuated, or ignorant and t~e co~rt know, and must they not act wlth 
reckless mother, who might be swayed discretion u.pon that ~tate of fll;ct!l-that 
either way for a bottle of whisky? If we our commu~l~y hold different oplnlon~ as 
are to be governed by analogy, why not I to the condition of slav~ry-some holdmg 
leave the election for young slaves to their the slavery of t~e Afrlcan race as the 

fathers instead of their mothers? greatest of blesslOgs, and freedom the 
182 Why shall *not the husband choose direst curse that could be in~icted on them; 

both for his children and his wife- and others the reverse. Whlch class should 
their mother? a court select or recommend? It is not 

It ma be a'd th r I t'o f h b d unfrequent, where eommissioners are to be 
. y s 1 e. e a I n 0 us .an appointed in a case, to select the counsel on 

and WIfe does not ex~st. Very t~ue, 10 a both sides. Perhaps there could be no 
!egal sense; but there IS that relabon nom- fairer mode. Take the counsel then in this 
mally. and analog! may ~s properly be ~e- case. Now turn to their arguments, and 
sorted to as to thiS .relabon as analogies perhaps well known opinions. They must 
afroml I!-ge, there belUg. no leg;al. a'fe,. or of course be guided by their own judgment 
na ogles from the equltabl~ Jurisdiction and discretion as to what is for the benefit 

o.f the chan.cery courts over lUfants, luna- of the slaves, and not the wishes of the 
tiCS, guardians, ~c. slaves; for if their wishes were to govern. 

If these analogies are to govern the. case, it would be idle and absurd to appoint com
suppose slavery be elected by the !Omors, missioners to act for them. Say at least 
or some one or more persons appo1Oted to they must decide for the very young, or 
elect fo~ them; and !hen they !=ome of ag~, very old; idiots, lunatics, .lc. 
they raise t~e CJ.u~stlon that It was ma.D1- What might be the anticipated result? 
festly to their InJury; or that the el~cbon Why, that two would choose for them the 
",:a!l made or procured by f~ud .and lmpo- blessing or curse of slavery, and the 
sihon: May t~e truth and Justice of the other two the blessiqg or curse of 
ca~ be en9uued into? or mus~ they and 184 "liberty. I will not trace the ques
thelr postenty. forever be held 10 bondage tion further, in calculating what 
und~ an elecbon so procured? In.cases of might be the views of ~he court, or any 
free Infants. they are allowed unbl of age umpire authorized to decide. Is it not most 
to elect. Ward v. Baugh, 4 Ves •. R: 623. indisputable that this testator never would 
As to the adult slaves themselves, lS It not have entrusted to the court itself, or any 
every way probable,. that many amC?ng others, to impose upon his slaves either the 
them may be ~tter1y m~a.pable of makmg condition of slavery here. or freedom in 
a sound and dlscreet declslon? exile. against their wishes, when he de-

And if anyone be appointed, or the court elined or refused to make choice for them 
itself shall undertake to decide this ques- himself? And must not the court recognize. 
tion, and exercise for the slaves what was in the difficulty and delicacy of allowing 
intended to be a personal privilege in each this privilege to slaves, so incompatible 
and every one of them, where is the author- with their legal, moral and intellectual 
hy under the law .of the land, under any condition, or transferring it. against or 
adjudicated case, or under the will of this without their consent, and against the iu· 
testator, to assume that power? The power tention of the testator, to others, who might 
on the one hand to condemn to perpetual designedly or unintentionally consign them 
slavery, or on the other to perpetual exile- and their posterity forever to misery-an 
the necessary consequence of emancipation. unanswerable argument against the priv
If the courts should undertake to do this, ilege or power itself? 
or authorize anyone to do it for anyone of To what stress was the court not driven 
the slaves of whatever age, they do not, of in Elder v. Elder, when it entrusted this 
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delicate power of deciding for infants, at 
random, to their slave mothers; and at
tempted to throw some guard around igno
rant slaves, by an unprecedented order of 
privy examination; an order to examine 
slaves, and consult them-men and women 
-privily and apart from those having the 
ownership or custody of them: to exclude 
the owners and possessors from access to 
their own slaves. To what further extent 
is the law-making authority of the court to 
be carried to put in practice these new doc
trines? And of what avail is this privy 
examination? The influence has perhaps 
been previously exerted. Their minds have 
been impressed by abolitionists perhaps on 
the one side, or interested claimants on the 
other. They have been menaced, frightened 
out of their propriety, by the terrors of the 
lash, at home; the dread of misery and 
starvation abroad; or poisoned by indul
gence in whisky, and promise of more, till 
their wits, if any they had, are unset-

tled. 
185 *Or the moment after the privy ex-

amination, they beg permission, from 
the same causes, to retract their consent. 

It is a wise and just rule, that before 
parties entitled to an election, especially 
infants and Persons of infirm minds, or 
liable to undue influences, shall be required 
to make it, that they should be well ap
prised of their rights, and the consequences 
of that election. Who is to instruct these 
ignorant slaves, to make them understand 
the benefits or evils of different plans for 
their future condition and residence? They 
are to be sent to a land where they can 
enjoy freedom. What land is that? Will 
the counsel name it? or commissioners? or 
the court? or shall the slaves go it blind? 
These are not fanciful obstacles. They are 
real difficulties which mayor must arise in 
this or other cases, and which the court 
must therefore consider. 

Finally. There being a devise over in 
this case, the condition precedent must be 
strictly performed; and if this cannot be, 
the devisees over cannot be depriyed of their 
interest. It is an ineffectual, inoperative 
condition; and such conditions are regarded 
in law precisely as if no condition what
ever was prescribed. Moses '-. Denigree, 6 
Rand. 561. 

On the fourth question-that relative to 
the condition of the slaves born during 
the life estate-Robertson referred to a 
review of the authorities presented by him 
on the first argument of this cause. He 
contended that the question was conclu
sively settled by the case of Maria v. Sur
baugh, as far back as 1824 (2 Rand. 282), 
whieh had been repeatedly recognized, and 
even as late as the recent case of Cullins v. 
Taylor, May 1855 (12 Gratt. 398): That the 
case of Lucy v. Cheminant, and other cases 
seemingly opposed to that of Maria v. Sur
baugh, were founded on a shadowy distinc
tion between wills, wherein the mothers 

were mentioned by name, and those 
186 in which the names *were omitted: 

That in the case at bar the phrase 

was, "the negroes loaned my wife, at her 
death I wish to have their choice," &c_: 
And they being "all the remainder" of his 
slaves, after taking out such as were other
wise disposed of by the will, the effect and 
intention must be held to be the same, as 
if he had added their names-on the princi
ple, id certum est quod certum reddi potest: 
That the only purpose of adding the names 
would be to designate the slaves intended; 
and any other sufficient designation would 
answer the same purpose: That the case, 
therefore, in effect fell directly within the 
very deliberate and emphatic opinion pro
nounced by Judge Green in the case of 
Maria v. Surbaugh. 

He further suggested, that in Lucy v_ 
Cheminant, the court were probably mislc:d 
by the petition to suppose that the mothers 
were not designated by name, though their 
names, he thought, were to be found in the 
will exhibited in the record_ 

Upon the whole I submit that the decree, 
exclusive of errors on minor points, is er
roneous: 

First, in decreeing freedom to the issue 
born during the life tenancy. 

And secondly, in declaring any of the 
slaves free, unless they could lawfully make, 
and should actually have made their elec
tion so to be. 

DANIEL, J. There does not seem to me 
to be any serious doubt as to the intention 
of the testator in respect to the emancipa
tion of his slaves. 

The language of the main clause in the 
will bearing on the subject is as follows: 
"The negroes loaned my wife, at her death 
I wish to have their choice of being emanci
pated or sold publicly. If they prefer being 
emancipated, it is my wish they be hired 
out until a sufficient sum is raised to de
fray their expenses to a land where they can 

enjoy freedom; and if there should 
187 *not be enough of the perishable prop-

erty loaned my wife to payoff the 
legacies to Ann Lewis Howle and Georgi
anna Bryan, they are to be hired until a 
sufficient sum is raised to pay the defi
ciency. If they prefer being sold and re
mainitlg here in slavery, it is my wish they 
be sold publicly, and the money arising be 
equally divided between my sister Eliza 
Marshall, the children or heirs of my brother 
Carter B. Poindexter, my nephews William 
C. Howle and Daniel P. Howle, and my. 
niece Nancy Bailey." 

Here it seems to me is a plain and unam
biguous tender by the testator to his slaves, 
of all election, at the death of his wife, to 
be emancipated or to be sold publicly as 
slaves. If they prefer to be emancipated, 
it is his will that after being hired out till 
the sums mentioned are raised, they shall 
enjoy their freedom. If, on the other 
hand, they prefer to remain in slavery, then 
it is his will that they remain slaves. 

This view of the character of the bequest 
is not as I conceive affected by the subse
quent clause of the will relating to the 
slaves. The office of that clause is, to em-
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power the executors to- sell such of them al 
should be refractory, and, by consequence, 
to exclude them from the benefits of the 
previous provisions in favor of all the 
sla'\'"es loaned to the testator's wife. This 
exception to the bequest does not serve in 
any manner to declare or explain the na
ture of the bequest. 

The codicil to the will does, however. I 
think, aid in showing that the idea of an 
election, by his slaves, with its conse
quences, was distinctly and prominently 
presented to the mind of the testator whilst 
engaged in planning and setting out the 
scheme of his will. For reading the codicil 
and the clause in the will respecting the 
emancipation of the slaves, together, we 
see that the testator, after tendering to the 
slaves, in plain terms, the option of being 
emancipated or sold' publicly, proceeds 

not only to point out distinctly 
188 ·what is to be the effect of their elec-

tion, in each of its aspects, on their 
own condition, but makes the measure and 
shape of bequests, to other objects of his 
bounty, dependent upon it. In case the 
slaves prefer to remain in slavery, they are 
to be sold, and the proceeds divided between 
the sister and certain of the nieces and 
nephews of the testator. On the other 
hand, if they prefer to be emancipated, the 
consequent disappointment of thp. legatees 
just mentioned, is to be compensated by a 
pecuniary legacy of a thousand dollars to 
be paid them by J'aqueline L. Poindexter, 
another of the testator's nephews, and 
obviously one of the most favored objects 
of his testamentary regard. 

With these views of the will before me, I 
cannot undertake to say that there would 
not be as plain a violation of the testator's 
intentions in fordng emancipation and its 
consequences on his slaves, against their 
election to remain here in slavery, as there 
would be in withholding freedom from 
them, on their expressing a preference to 
be emancipated. 

Looking to the subject matter of the be
quest, it is true we may conjecture that it 
was probably the expectation of the testator 
that many, perhaps most of the slaves, 
would elect to be emancipated; yet when we 
see that no provision is made in the will for 
the support of any of them in the strange 
land to which, in case of their emancipa
tion, they were to be transported, we may 
as fairly suppose that it was in the contem
plation of·the testator that there would be 
some of them, especially of the aged and 
infirm, who would prefer to remain in their 
present condition. 

In this aspect of the case, what warrant 
have we for declaring that an election by 
the slaves to be emancipated is not at all 
essential to their receiving their freedom 
under the will of the testator? It is con
ceded that the effect of such a decision 

would be to work an absolute emanci-
189 pation of all the slaves, *in spite of 

a choice to the cOlltrary by any or all 
of them; it being admitted by the counsel, 
who recommends this course to us, that in 

such a state of things the clause in respect 
to the election of the sla"es ·to remain in 
slavery would be wholly void and inopera
tive. The will would, then (according to 
his vie,," of it), of itself confer the fran
chise, and no act of the negroes would be 
allowed to defeat their manumission, or to 
operate their disfranchisement. 

We cannot adopt the course recommended, 
without running counter to the plain and 
express directions of the testator. The 
whole tenor of his will shows that he in
tended the manumission of the slaves to 
depend on the performance by them of the 
precedent condition of electing to be eman
cipated. We have no authority for regard
ing this condition as mere surplusage, and 
declaring the slaves absolutely emancipated. 
If the condition is legal and possible, we 
are bound, in carrying out the testator's 
intentions, to allow to the slaves an oppor
tunity to perform it. ll, on the other hand, 
we find it to be illegal or imposaible, we 
are equally bound to declare the bequest, 
dependent on its performance, void. 

It is not competent for us, supposing the 
condition to be illegal or impossible, to 
pronounce, as the will of the testator, what 
we may conjecture he would have directed 
in resJl!:c1 to his slaves, had he foreseen 
the difficulties which now present them
selves. Nor did we pursue any such course 
in the case of Osborne v. Taylor, 12 Gratt. 
117. The slaves there were declared to be 
absolutely and unconditionally free, not 
because of any belief or conjecture on the 
part of the court that such would have been 
the testator's will had he known of the 
illegality of the condition which he sought 
to annex to the bequest of their freedom; but 
because, having by a distinct clause de-

clared them to be free, he could not 
190 then confer on them the capacity *of 

electing to disfranchise themselves, 
and assume a condition of qualified slavery. 

On the supposition that an· election in 
this case by the slaves to be emancipated, 
is illegal or impossible, the two cases, in
stead of calling for the same judicial result, 
furnish marked illustrations of the directly 
opposite legal effects of conditions precedent 
and conditions subsequent. There the elec
tion by the slaves to assume a state of qual
Hied slavery, was essential to the defeat or 
destruction of the bequest of freedom; whilst 
here the election by the slaves to be eman
cipated is essential to give any force or 
validity whatever to the bequest. We are 
th.s led necessarily to the enquiry, whether 
the condition precedent in this case be legal 
and possible, or otherwise. 

Is the condition one which the slaves 
have the legal capacity to perform? 

To answer the question, it is essential to 
institute a brief enquiry as to the true con
dition here of the class of persons to whieh 
they belong. 

Chancellor Kent, in the second volume of 
his Commentaries, at page 253, in speaking 
of the laws of the southern states on the 
subject of domestic sla'\'"ery, says, "They 
are doubtless as just and as mild as i 
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deemed by those governments to be com
patible with the public safety, or with the 
existence of that species of property; and 
yet in contemplation of their laws, slaves 
are considered, in some respects, as things 
or property, rather than persons, and are 
\"endible as personal estate. They cannot 
take property by descent or purchase, and 
all they find and all they hold belongs to the 
master. They cannot make lawful con
tracts, and they are deprived of civil rights. 
They are assets in the hands of executors 
for the payment of debts, and cannot be 
emancipated by will ur otherwise, to the 
prejudice of creditors. Their condition is 

more analogous to that of the slaves of 
191 the ancients than to *that of the vil

leins of feudal times, both in respect 
to the degradation of the slaves, and the full 
dominion and power of the master." 

In the case of Emerson v. Howland, 1 
Mason's R. 45, which was a suit brought 
by a master to recover wages for a mariner 
slave who by his own consent had been 
discharged from service, Judge Story, in 
delivering an opinion sustainin~ the action, 
uses the following language: 'The slave 
could Dot consent to be discharged. The 
contract was entered into by the owner, in 
Virginia, and must be construed with ref
erence to the lex loci contractus. In Vir
ginia slavery is expressly recognized, and 
the rights founded upon it are incorporated 
into the whole system of the laws of that 
state. The owner of the slave has the most 
complete and perfect pruperty in him. The 
slave may be sold or devised or pass by 
descent, in the same manner as other in
heritable estate. He has no civil rights or 
privileges. He is incapable of making or 
discharging a contract, and the perpetual 
right to his services belongs exclusively to 
the master." 

Judge Tucker, in his notes to his edition 
of Blackstone, vol. 2, p. 145, after defining 
social rights to be such as appertain to 
every individual in a state of society, with
out regard to the form or nature of the gov
ernment in which he resides, proceeds to 
say that they include all those privileges 
which are supposed to be tacitly stipulated 
for, by the very act of association, such as 
the right of protection- from injury, or of 
redress for the same, by such an action, and 
the right of acquiring, holding and trans
mitting property; that in all civilized na
tions all free persons, whether citizens or 
aliens; males or females; infants or adults; 
white or black, of sound mind, or idiots and 
lunatics, have their respective social rights 
according to the customs, laws and usages 
of the country. "Slaves only (he con-

tinues), where slavery is tolerated by 
192 the laws, are *excluded from social 

rights. Society deprives them of per
sonal liberty, and abolishes their right to 
property; and in some countries even annihi
lates all their other natural rights." 

And in his Appendix to the same volume, 
p. 55, after remarking that the Roman law
yers look upon those only as persons who 
are free, putting slaves into the rank of 

goods and chattels, he says, that the policy 
of our legislature seems conformable to that 
idea. And he proceeds, "Slavery (says 
Hargrave) always imports an obligation of 
perpetual service, which only the consent 
of the master can dissolve." And "the 
property of the sIan is absolutely the prop
erty of his master, the slave himself being 
the sub~ect of property, and as such sale
able and transmissible at the will of the 
master." 

To the like effect are the remarks of 
Chancellor Dessausseure in the case of 
Bynum v. Bostick, 4 Dess. R. 266. He there 
expresses the opinion that the condition of 
the slaves in this country is analogous to 
that of the slaves of the ancient Greeks and 
Romans, and not that of the "illeins of 
feudal times. That by the civil law which, 
in that regard, is the law of this country, 
they are incapable of taking property by 
descent or purchase. And that they are gen
erally considered not as persons, but things. 

In the case of Girod v. Lewis, 6 Martin's 
R. 559, it is asserted that slaves have no 
legal capacity to assent to any contract: 
that whilst with the consent of the master 
they had the moral power to enter into such 
a connection as that of marriage, the mar
riage, whilst they remain in a state of 
slavery, could be productive of no civil 
effect, because slaves are deprived of all 
ch'il rights. And in Graves v. Allen, 13 
B. Monr. R. 190, it is declared that whilst 
they may, with the assent of their masters, 
have the physical use and enjoyment of 

property, they are incapable of be-
193 coming the *legal owners thereof; and 

that any devise to them ex('ept that of 
freedom, is void. See also Roberson v. 
Roberson'S ex'ors, 21 Alab. R. 273; Neal v. 
Farmer, 9 Geo. R. 555; Skrine v. Walker, 3 
Rich. Eq. R. (S. C.) 269; Thomas v. Pal
mer, 1 Jones' Eq. R. (N. C.) 249; Dred Scott 
v. Sanford, 19 How. R. 407, 475. 

The general principles declared and illus
trated by these authorities, have been fully 
recognized by this court, whenever it has 
had occasion to make any express declara
tion of opinion respecting them. The law 
empowenng masters to manumit their 
slaves by deed or will, it is true, haa on 
various occasions been mOllt liberally inter
preted in favor of the latter. Yet the court 
has uniformly refused to recognize any 
capacity in the slave to contract with his 
master for his manumission. Sawney v. 
Carter, 6 Rand. 173; Stevenson v. Single
ton, 1 Leigh 172. And has also repeatedly 
denied the validity of bequests in which it 
has been sought by masters to clothe their 
slaves, whilst remaining in a state of 
sla\'ery, with certain privileges and im
munities, such as being allowed to remain 
in the service of particular persons, and 
receive wages for their labor, or to live on 
certain lands, working them, and enjoying 
the profits, freed from all obligation to 
render service to penons under whose care 
and protection they were left. As in 
Rucker's adm'r v. Gilbert, 3 Leigh 8; Wynn 
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v. Carrell, 2 GraU. Z2!i: and Smith's adm'r several opinions, on what grounds it was 
v. Betty, 11 Gratt. 752. sought to reverse the action of the chancel-

It is argued, however, that the precise lor. I think, however, that it may be fairly 
qaestion under consideration has been de- deduced from the opinions of the judges, 
cided by this court in the case of Pleasants that the stress of the case was on the ques
v. Pleasants, 2 Call 319, and .Elder Y. tions, whether the testator could emanci
Elder's ex' or, 4 Leigh 252. pate his slaves by directing them to be sent 

It is true, that in each of the wills of to Liberia, and whether, according to a fair 
John and Jonathan Pleasants, out of which interpretation of the will, the sla ves were 
the controversy in the first mentioned of bound to make their election within twelve 
these cases arose, expressions are used, months after the decease of the testator. It 
which, if taken alone, would indicate a was to these questions that the court mainly 

desire on the part of the testators that addressed their attention and remarks. I 
194 the wishes of *the slaves should be have failed to discover any observation in 

consulted in respect to their manu- anyone of the opinions of the judges, from 
mission. But when we look to the general which to raise the inference that the distinct 
tenor and leading purpolles of the two in- question of a want of legal capacity in the 
struments, it is left extremely doubtful slaves to make an election at all, was a 
whether either of the testators designed that matter of discussion before this court. In 
the operation of the bequests should depend the state and shape in which the contro
in anv measure on the choice of the slaves. versy apparently stood before this court, it 
No such question seems to have been pre- might perhaps be going too far to say that 
sen ted by the pleadings; nor does there ap- the question could not have arisen. But 
pear to be, either in the extended arguments in view of the circumstances which I have 
of counsel, or in the opinions of the judges adverted to, it seems obvious to remark that 
(delivered at much length), or in thedecree for this court to have decided the case ad
of the court. any reference whatever to the versely to tire negroes, on the ground that 
option of the slaves. Any authority to be they had no legal capacity to make an el~c
deduced from the case, as bearing on the tion, would have been, to place itself seem
question in hand, would, therefore, neces- ingly in the ungracious attitude of being 
sarily be the result of presumption or con- astute to set up an objection·to the claim of 
jecture, and entitled, I think, to little if freedom, which the appellant was not in
any weight. sisting on, and whidl, from his bill, 

In the case of Elder v. Elder's ex'or (it 196 as well as from his *course in the 
must be admitted), the will, to be construed court below, he did not appear dis-
and executed, does, in all its features dis- posed to raise. 
closing a purpose on the part of the testator From these considerations, whilst there 
to leave the manumissio11 of his slaves to are remarks in the opinions of some of the 
their election, bear a very close resemblance judges showing that there did not appear to 
to the will in the present case. The case, them to be any thing illegal or impossible 
however, as an authority, is, I think, ob- in the condition of an election by the slaves. 
viously open ~o some of the same criticisms the decision as an authority would yet 
that apply to Pleasants v. Pleasants. For seem to me to come far short of occupying 
it does not appear from the abstract of the the position on which it would have stood 
bill, that the complainant raised any ques- had it appeared that the question had been 
tion as to the capacity of the slaves to make distinctl:y presented to, and adjudged by, 
an election; the gravamen of his allegations the court. 
being, that the slaves, conditionally eman- Therefore, whilst entertaining the highest 
cipated by the will, had never elected to go regard and veneration for the great learn
to Liberia; but that on the contrary, the ing, ability and general worth of the judges 
execlltor having fully explained the will to who decided that case, I cannot recognize 
them, and their rights under it, they had the decision as imposing, on the exercise of 
declared they would not go to Liberia, and our own judgments, those restraints which 
preferred to remain in Virginia in slavery; could result properly alone from a decision 
and that they had remained here for nearly in which the question appeared to have been 
two years since the testator's death: nearly fully considered and unequivocally ad
a year beyond the expiration of the period judged. 
within which they were, by the terms of Nor do I think we should be deterred 
the will, to make their election. It will be from a free examination of the question by 

seen, too, that, during the progress apprehensions, lest, in the event of our 
195 of the cause in *the court below, the coming to a conclusion at variance with 

complainant consented to an order of the supposed authority of that case, we 
the chancellor appointing commissioners to might inflict possible injury on fiduciaries 
examine the slaves, and to ascertain from and their securities, in instances where (it 
each individual, and report to the court, is suggested), relying' on such authority, 
whether they were, severally, willing to go executors and administrators may have as
to Liberia. sen ted to like bequests. For I do not think 

Of the arguments of the counsel, in this that the case has ever been regarded by the 
court, we have no report, and we are there- profession as an authority, on the force of 
fore without the means of ascertaining, ex- which the definitive settlement of the ques
cept from intimations thrown out by the tion could be safely predicated. Indeed, in 
members of the court in the course of their the present case the Circuit court has so 
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far disregarded the authority of Elder v. 
Elder as to declare the negroes free, without 
first instituting the proceedings that were 
had, in that case, to ascertain their choice; 
and thei r own counsel, in the argument here, 

have widely differed among them-
197 selves in respect to *the necessity or 

propriety of any such proceedinl{s. 
And I should suppose that the instances (if 
any) are extremely rare in which executors, 
acting under wills with such peculiar fea
tures, have failed to protect themselves, by 
seeking the advice of the courts, before 
committing themselves to the hazardous 
and irremediable step of assenting to the 
bequests of freedom. 

Under these circumstances, I have con
ceived it to be my duty to regard the ques
tion as one to be tested by the general and 
well acknowledged principles pertaining to 
the subject, and not as one controlled by 
the influence of a special adjUdication. 

And when we so treat the question, it 
seems to me that there can be no longer any 
serious difficulty as to its proper solution. 

When we assent to the general proposi
tion, as I think we must do, that our slaves 
have no civil or social rights; that they 
have no legal capacity tei) make, discharge 
or assent to contracts; that though a mas
ter enter into the form of an agreement 
with his slave to manumit him, and the 
slave proceed fully to perform all required 
of him in the agreement, he is without 
remedy in case the master refuse to comply 
with his part of the agreement; and that 
a slave cannot take any thing under a de
cree or will except his freedom; we are led 
necessarily to the conclusion that nothing 
short of the.exhibition of a positive enact
ment, or of legal decisions having equal 
force, can demonstrate the capacity of a 
slave to exercise an election in respect to 
his manumission .. 

Any testamentary effort of a master to 
c:lothe his slave with such a power, is an 
effort to accomplish a legal impossibility. 

No man can create a new species of prop
erty unknown to the law. No man is 
allowed to introduce anomalies into .the 
ranks under which the population of the 

state is ranged and classified by its 
198 constitution *and laws. It is for the 

master to determine whether to con
tinue to treat his slaves as property, as 
chattels, or, in the mode prescribed by law, 
to manumit them, and thus place them' in 
that class of persons to which the freed 
negroes of the state are assigned. But he 
cannot impart to his slaves, as such. for 
any period. the rights of freedmen. He 
cannot endow, with powers of sltch import 
as are claimed for the slaves here, persons 
whose status or condition, in legal defini
tion and intendment. exists in the 4enial 
to them of the attributes of any social or 
eivil capacity whatever. 

No conflict with these views is exhibited, 
by showing that the master may make his 
slav ''lis agent, and bind himself to others 
by 1S acts. The only analogy between the 
position of a slave and that of a freeman 

employed in a like capacity is to be found 
in the fact that the slave and the freeman 
are both. for the occasion, the mere crea
tures of the master, and in the further fact 
that the power given is, in either case, re
vocable at his pleasure. 

The resemblance between the condi tion of 
the slave and freeman, for the time, grows 
not out of the fact that the master has in
vested the slave, or recognized him as 
invested, with the characteristic powers of 
a free person, but out of the fact that the 
freeman has chosen to subject his own con
duct and actions, for the occasion, to the 
will and control of another. 

The agency of the slave, in truth, instead 
of affording any argument in behalf of the 
existence of his social or civil rights, is 
but an instance or illustration of the com
plete dominion of the master; of his entire 
control over all the powers and faculties of 
his slave; and of his right, consequently. 
to use him as an instrument or medium 
through which to make or execute contracts 
with third persona. 

A master contemplating the manumission 
of his slaves might, no doubt, first 

199 ascertain their wishes on ·the sub-
ject, and if he pleased, then proceed to 

shape his course accordingly; and it could 
form no objection to a deed or will emanci
pating them, should it appear on the face 
of the instrument that the act of manumis
sion was in conformity with their choice. 
But by establishing this proposition, the 
counsel for the appellees do not, it seems to 
me, reach any ground on which to found an 
argument in favor of the validity of the 
bequest in this case. In the case supposed, 
the act of emancipation is executed, com
plete and ended. It nei ther adds to,. nor 
detracts from, its force that the master, in 
the execution of the instrument, consulted 
the wishes of the slavea. The operation 
of the instrument, there, is in no wise de
penden.t on any thing that the slaves 
have done or are to do in the mat.ter. But 
in the case before us, the operation of 
the will, as an instrument of emaDci..-
tion" is made to depend on the ch01ce 
of the slaves. In the case supposed, the 
master has fully manumitted his slaves. 
In the case before us, the master has en
deavored to clothe his sla.ves with the 
uncontrollable and irrevocable power of de
termining for themselves whether they shall 
be manumitted. And in so doing, he has, 
I think, essayed the vain attempt to recon
cile obv,ious and inherent contradictions. 

In considering whether the legislature. in 
authorizing a master to manumit his slaves 
by will, could hll.ve contemplated, as valid 
instruments of emancipation, wills such aa 
the one before us, a view of the many se
rious difficulties which. from obvious con
siderations, would most probably grow out 
of and attend the whole subject of an elec
tion by slaves, especially by such of them 
as might be laboring under the disabilities 
of infancy. idiocy or lunacy, furnishes to 
my mind a strong argument in favor of the 
negative of the proposition. It is difficult 
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to suppose, in the opposite view, that the 
legislature would not have anticipated such 
difficulties, and made provisions for the 

rebulation of the subject, instead of 
200' embarking the chancery "courts, 

without guide, upon a new and exten
sive jurisdiction, which would needs be 
fruitful in litigation of the most perplex
ing, if not mischievoua character. 

On the whole, it seems to me that the 
provisions of the will respecting the manu
mission of the slaves, are not such as are 
authorized by law and are void, and conse
quently that the Circuit court erred in de
claring the slaves and their increase to be 
free at the death of the life tenant. 

In the absence of any proof or statement 
showing specifically the several kinds and 
descriptions of personal and perishable 
property which it is alleged were received 
by Mrs. Poindexter, and not returned or 
accounted for at her death, it would, I 
think, be premature to attempt to prescribe 
the rules by which to measure the extent 
of the accountability of her representative 
for such property, inasmuch as the rules 
which would apply to certain articles of 
such property, might not be properly appli
cable to others. 

The views which I have expressed in re
gard to the bequest respecting the manu
mission of the slaves, leads to questions 
which thence arise between the next of kin 
and some of the legateea of the testator. 
But as none of these questions are dis
tinc~ly and specifically raised in the bill, 
as 1t does not clearly appear that all the 
parties who may have an interest in these 
questions are now before the court, and as 
the case must necessarily go back, it seems 
to me it would be most proper to refer these 
questions also to the Circuit court, where 
all who have an interest in the subject, if 
not alr~ady before the court, can be made 
parties, and allowed an opportunity of 
presenting to the court more distinctly the 
several questions bearing on their respec
tive interests. 

MONCURE, J. I think the bequest con
tained in the will of John L. Poin-

201 dexter, that the negroes loaned to "his 
wife for life should at her death "have 

their choice of being emancipated or sold 
publicly," is a valid bequest, and emanci
pated them in futuro, upon a condition 
precedent. 

Whether a master should have power to 
emancipate his slave or not, is a question 
which addresses itself to the legislative, 
and not the judicial department of the gov
ernment. It was answered by the legisla
ture by the act of 1782, giving the right. to 
emancipate by will or by deed. That act, 
Bubstantially, has ever since remained, and 
yet remains, in full force; modified only 
by the act of 1806, requiring slaves there
after emancipated to leave the state. 

That a master may emancipate his slaves, 
to take effect in futuro; as for instance, 
after the death of his wife;- has been re
peatedly adjudged by this court, and may 

now be considered as the settled law of the 
land. 

That a master may emancipate his slaves 
upon a condition precedent, if there be 
nothing unlawful in the condition, is a 
proposition which will not be denied: as for 
instance, if. his wife die without issue liv
ing at her death. This would not only be a 
lawful, but a reasonable condition, having 
for its object a provision for the issue, but 
for which the emancipation would be abso
lute. But no condition however unreason
able or even capricious would, on that 
account nlerely, be unlawful. 

A master . may emancipate his slaves 
against their consent. Why may he not 
make such consent the condition of eman
cipation? There seems to be nothing in the 
policy of the law which forbids his doing 
so. He may certainly, in his lifetime, con
ault the wishes of his slaves, and emanci
pate them or not accordingly. Why may he 
not direct hia executor to consult their 
wishes, and emancipate them or not accord
ingly? Ia not the one as much opposed to 

the policy of the law as. the other? the 
202 conSUltation by "the master, as much 

aa the consultation by the executor? 
It may be said that one is an executed, 

and the other an executory act of emanci
pation. But both are, in fact, ezecuted 
acta. Both of tbem, so to speak, convey 
an estate or intereat-a riyht to freedom; 
tbe one an absolute, the other a conditional 
right. The latter is as much an executed 
act as if the condition were wholly inde
pendent of the wiahea of the slaves. 

If the slaves were wholly incapable of 
making a discreet choice, and could merely 
guess what was best for them, there would 
be nothing in that incapacity which would 
make the condition unlawful. As before 
stated, a condition is not unlawful, merely 
because unreasonable or even capricious. 

But slaves have some capacity to choose, 
though it may, generally, be very weak and 
imperfect. They are responsible for their 
criminal acts; and may incur, and have to 
suffer the heaviest penalty of the law. The 
moment they become free they are legally 
capable, without any increase of intelli
gence, of making contracts, buying and 
selling property, and doing other acts which 
require the exercise of mental faculties. 
And as the law now is, they may, by their 
own choice, return again to slavery. Slaves 
have certainly feelinlrs and wishes which 
the master may be willing to consult in 
regard to their emancipation. To do so, is 
not to create that middle state between 
slavery and freedom, which is unlawful. It 
is merely to propound a question to a slave 
requiring a categorical answer. If he 
wishes to be free, he is made a freeman in 
an instant; but is made so by the act of his 
master, whether that act be executed before 
or after the expression of his wish; pro
vided it be executed according to law. 
There is not a particle of time intervening 
between his slavery and his freedom; and 
so no particle of time in which he occupies 
a state between the two. 

V R, 14 Gratt-29 451 
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203 *The dominion of a master over his 26; or under the act of February 18, 1856, 
slaves (as over his other property) Sess. Acts, p. 37. Why may noUhe master 

may be exercised not only by an act which give them such an election directly, instead 
is to operate during his life, but by an act of giving it to them indirectly, by first 
which is not to operate till after his death; making them free? Why should he be com
and that dominion embraces the power of pelted to lose .his property in such of hi .. 
emancipation. He may emancipate them slaves as prefer to remain so, in order that 
by deed or by will-in presenti or in futuro he may give freedom to such as prefer itl 
__ bsolutely or conditionally. If he attempt It is said that a slave emancipated by an 
to violate the policy of the law, by creating election given him by his master, would 
a mixed state of slavery and freedom, his become free by his own act, and not by the 
act will be ,"oid: or if he violate a rule of act of his master. But this is not so. A 
law, by annexing to a gift of the slaves a slave can become free only by the act of 
condition which is repuJnant to the gift, his master; and the act must be done in a 
the condition will be VOid. And his act of certain prescribed mode. When the act haa 
emanci~tion, whether absolute or condi- been done in that mode, it may be made 

. tional, In presenti or in futuro, by deed or to depend on the willingness of the sTave 
by will, is in subordination to the claims as well as upon any other condition. And 
of creditors, and to the obligation of the whether made to depend on that or any 
master to indemnify the community against other condition, it is the act of the master. 
the expense of slaves likely to become and not the happening or performance of 
chargeable. the condition which confers the right 

His legatees, certainly, cannot complain 205 to freedom. *The agency by which 
of his act or the manner in which he has the condition is performed, is consti
seen fit to exercise it. They can claim tuted by the master; and such performance 
only what he has chosen to give them; and is thus, in eifect, his own act. There i .. 
cannot complain that he has gh'en them nothing in the relation of master and slave. 
his slaves only on condition that they pre- nor in the condition of slavery, which can 
fer to remain in slavery. It was his to prevent a master from adopting the agency 
give them absolutely or conditionally; and of his slave for such a purpose. He can do 
it is theirs to refuse or accept them as so on the same principle on which it is ad
given. There is nothing in the policy of mitted he may make his slave his agent for 
the law which requires them to claim the other purposes. Certainly nothing is better 
slaves against his will. They certainly settled than that a slave cannot make a 
may, if they choose, give eifect to it. Why valid contract, even for his own freedom: 
should they not be compelled, if need be, and cannot enforce the execution of a 
to do so? Why should they be permitted, promise of his master, even though it be to 
contrary to the general rule, to claim under confer freedom upon him, and though the 
and against the will? The intention of the consideration on which it was made has 
testator, if lawful, mltst prevail. It is a been fully p'crformed on the part of the 
law to all who claim under his will. They slave. But It is equally well settled that a 
must do all they can to give effect to it. slave may avail himself of an act of eman-

It is argued, that slaves have no civil cipation duly e:l:ecuted by his master. 
rights or legal capacity, and cannot there- whether such emancipation be absolute or 
fore elect between freedom and slavery, conditional. 
though authorized to do so by their master. But if it can properly be said, that to 

The premises of this argument are make such an election would be to exercise 
204 certainly true, *at least as a general a civil right or capacity, it would be as 

rule, but 'the conclusion is, I think, a mere incident to a capacity which is ex
unsound. The fallacy·of the argument (if pressly given by law. A slave, as before 
I may be allowed to say so) consists in stated, is certainly capable of receiving his 
supposing that to make such an election freedom. And, if it be conferred in the 
would be to e:l:ercise a civil right or capac- mode prescribed by law; that is, by deed or 
ity. It is admitted that slaves are capable will duly e:l:ecuted and recorded, he may 
of receiving freedom, if conferred in the propound such deed or will for probate. and 
mode prescribed by law. It must also be may appeal from a sentence against him. 
admitted that it may be conferred condi- He may sue in forma pauperis for his free
tionally. It was so conferred in the cases dom, and may resort to a court of equity 
of Pleasants v. Pleasants, 2 Call 319; for relief when he has no adequate remedy 
Elder v. Elder's ex'or, 4 Leigh 252; at law. It is as competent for a slave 
Dawson v. Dawson's ex'or, 10 Id. 602, and emancipated on condition that he elects to 
Hepburn, &:c., v. Dundas, &:c., 13 Gratt. be free, to make such election, as it is for 
219. The right to confer it absolutely, a slave absolutely emancipated to propound 
which the law expressly gives, includes the the deed or will for probate, appeal from 
right to confer it conditionally. The only the sentence, or sue for his freedom. Such 
question is, Whether such condition may right of election is incident, as such rem
be the willingness of the slave to receive edies are incident, to the legal capacity of 
his freedom. Why may it not? Slaves the slave to receive his freedom. 
emancipated absolutely, still have an elec- 206 *If this were a new question, there-
tion between freedom and slavery. They fore, and especially if it be conceded, 
may become slaves again under the provi- as it now must be, that emancipations in 
sions in the Code, p. 466, i 1, and p. 746, I futuro are lawful, I would think the condi-
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ul and the ema in was offere that the Colo 

But I regard the questton as res adJudi
cata. Elder v. Elder, I think, has decided 
it. I would feel myself bound by that de
cision, even if I doubted its soundness. It 
is a case of the highest authority, having 
been argued by very able counsel, and hav
ing been decided by a unanimous court of 
four of our ablest judges, Tucker, Brooke, 

d Carr, Judge sent 
ness. It was 3. a 
a century ago, ince 

rded as a bindi On 
of it counsel h sta-

made their ave 
them, and exec ied 
effect. To dis g , and 

decide otherwise, may be attended with 
the greatest evils. The same reasons which 
are said to require us to disregard that case, 
seem equally to require us to disregard all 
the cases which decide that emancipations 
in futuro are lawful; and thus the whole 
law would be unsettled in regard to the 

. ion of slaves. 
said that the not 
decided in E that 

n that case ap mis-
examine privi ally 
ves of the tes and 
in from each the 
ther he or she go 

to Liberia," was made by consent of par
ties; and therefore that the question is not 
res adjudicata. The bill which was filed 
by the residuary legatee, alleged that the 
.Iaves conditionally emancipated by the 
will had never elected to go to Liberia; but 
that, on the contrary, the executor having 
fully explained the will to them and their 

der it. they hey 
t go to Liber rred 
emain in Vir ery; 
that they had for 
two years si or's 

he executor, in ated 
ther personal es ator 

emg lDadequate to the payment of his 
debts, he had hired out the slaves for that 
purpose, and had not yet given them their 
election, though he had explained their 
rights to them, and did not doubt that when 
they should be allowed to make their elec
tion. they would prefer to go to Liberia. 
Iu this state of the pleadings the consent 

made. The re-
t all of the sla pre-
accept their f 0 to 
nd the court de gly. 
ent of the ca t is 

ed; and we ca hat 
m the opinions It 
ble to infer tha ints 

argued, were those which were decided. It 
was decided, among other things, that such 
of the slaves as preferred to go to Liberia 
were effectually emancipated; and that it 
was unnecessary, to perfect their title to 
freedom, that they should elect to go within 
twelve months after the testator's death, 

'ded hey made such 1 t' h n it 

tion socie e to defray th 
penses of sendmg them; provided any 
person should agree to do so. It appears 
from the opinion of President Tucker, that 
these points were argued by counsel. It 
cannot be said with propriety that they did 
not arise in the case; or that it was im
proper for the court to decide them; or that 
the fact that the order before mentioned 
was by c d the decision 
the slaves en unwilling t 
to Liberia lleged, a repo 
that fact sioners would 
put an en and therefore 
plaintiff c order appoin 
commissi in the fact; bu 

did reby to waive any 
208 right he might "have to the slaves. 

even though they might be willing to 
go to Liberia. Nor did the Jrder have that 
effect. Carr, J., said, "In the construction 
of wills, we are to find out the meaning, • 
the intention, the will of the testator; and 
unless that violates some prinCiple of law, 
it must " to execution. 
thought t lain in the c 
and that i te any principl 
law. Cab "The intention 
the testat te his slaves, is 
evident t ument; and i 
equally cl is nothing ill 
in the mod as adopted for 
execution. of that intention. Slaves may 
be emancipated by deed or will, at the 
pleasure of their owners; but they forfeit 
their freedom, unless they remove, within 
twelve months, beyond the limits of the 
commonwealth. It can therefore be no 
objection to the emancipation in this case, 
that the testator has directed it on the con-
dition of ss to go to L 
ria." Br rred. Tucker, 
said, "Th s in this case 
upon the e testator, and 
legality of . Of the intent 
I think th easonable dou 
"As Ii ttle of the legali t 
this intentlon. The slaves were not to be 
free until they should be sent to Liberia; 
and they were not to be sent there against 
their consent. It is not perceived that there 
is any thing in the policy of the law, as 
there certainly is not in its statutory provi
sions, which forbids an emancipation by 
transportation to a free colony." None of 
the judge had any doubt u 
the questi conditional em 
cipation was valid. T 
decision 0 n seems to be 
accordanc truction which 
uniformly n the act of 1 
and acqu since its passa 

In Pleas nts, 2 Call 319, 
wills of John and Jonathan Pleasants, 

209 which were the subjects *of contro
versy, were made before the passage 

of that act, when it was not lawful to 
emancipate slaves in this state; and the 
case was decided shortly thereafter. The 
will of John was, that his slaves should be 
free if the h . hen they arrive 
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the age of thirty years, and the laws of the tion existed. The matter directly in con
land would admit them to be set free with- troversy was the right to the Bell-Air tract 
out their being transported out of the coun- of land, which by the codicil was given to 
try, &:c. The will of Jonathan was, that "Benjamin Dawson, for the equitable sup
whenever the laws of the countrl would port and maintenance of the slave popula
admit absolute freedom to them, h,s slaves tion thereon." Benjamin Dawson claimed 
should, on their coming to the age of thirty under the codicil an absolute estate in the 
years, become free, or at least such as land and slaves thereon. The court below 
would accept their freedom. The court, decided that the codicil gave him only the 
consisting of Judges Pendleton, Carrington use thereof, in trust for the support and 
and Roane, unanimously held that the maintenance of the slaves during the iu
slaves were entitled to their freedom. terval of twelve months or longer, which 
Nothing was said in the case about the might elapse between the death of the tes
ri~ht of election given to the slaves. The tator and the election of the slaves; but 
great question was, Whether the doctrine that nevertheless, as the slaves were 
of perp!tuities and executory limitations 211 not yet freedmen, *and would not be 
applied to the case; and whether, according until they so dected, they therefore 
to that doctrine, the bequest of freedom had no capacity to enforce against Dawson 
was limited on a contingency too remote? the trustee any accountability over aud 
It did not occur to the counselor the court above their maintenance; and he was en
that an election between freedom and titled to all the profit. beyond, discharged 
slayery could be given to slaves under tbe of the trust, namely, the use of the Bell-

• act of 1782. If it had. it is incredible that Air estate until the slaves thereon should 
the objection would not have been taken or make their election. Thiscourt, consisting 
suggested by some of them. It is said, of Tucker, Brooke and Cabell, unanimously 
that the objection was not talcen because affirmed the decree. In doing so, they 
the emancipation was considered to be ab- must have affirmed the validity of the con
solute. It can hardly be supposed that the ditional emancipation of the slaves; for 
counsel for the claimants of the slaves otherwise the trust created for their support 
would have admitted, without a question, would have been void, and Benjamin Daw
that thc emancipation was absolute, if it son could have had no interest in the Bell
had been considered that its validity de- Air estate. The most that can be said 
pended upon that. An order to take the against the aathority of the case is, that 
election of the slaves was doubtless not ap- the question as to the validity of such an 
plied for, because it was known that all emancipation was not directly raised. The 
would elect their freedom; especially as, plain reason why it was not is, that neither 
by the act of 1782, they were not required the parties nor the counsel nor the court 
to leave the state. I regard Pleasants v. seem to have entertained any doubt upon 
Pleasants as a case of great importance on the question. And this shows how uniform 
the question under consideration. It in- and universal has been the opinion which 

volved a large amount of property. has prevailed upon 'the subject. 
:no *and the freedom of a great many The principle thus recognized, affirmed 

negroes. It was argued by very able and acted on in Elder v. Elder's ex'or, and 
lawyers, and decided by very eminent Dawson v. Dawson's ex'or, has never since 
judges, who had the best opportunity of been questioned in this court, nor changed 
knowing the meaning and policy of the by legislation; though there have since 
act; and it may almost be considered as a been, besides many annual sessions of the 
contemporaneous exposition thereof. No legislature, one general revision of our 
subsequent decision of this court has im- laws, and one session of a convention to 
paired the authority of the case; nor has amend the constitution. 
the doctrine settled by it been changed by If public opinion has undergone any 
subsequent legislation; though there have change as to the policy or propriety of 
since been several general revisions of our authorizing masters to emancipate their 
laws, and two conventions to amend our slaves, or to emancipate them in futuro or 
constitution. upon condition, such change must develop 

That case was followed by Elder v. Elder, itself in the action of the legislature, and 
in which the question of the right of elec- not of the courts, whose business it is jus 
tion was more distinctly presented by the dicere, non jus dare, to expound the law as 
will, and raised by the plcadings and pro- it is written and settled, and not as it 
ceedillg&, and in which. as we have seen, ought to be, or as it may be supposed that 
the most confident opinions were expressed ptlblic opinion would have it to be. 
by the judges in affirmance of the right. 212 *There are certainly difficulties sur-

!tlder v. Elder, in its turn, was followed rounding the subject of emancipations 
by Dawson v. Dawson's ex'or. &c., 10 depending upon the choice of slaves. Who 
Leigh 602. in which the testator directed are to choose for such as are of too tender 
all his slaves to be emancipated and sent years to choose for themselves? is a ques
to a country where slavery is not tolerated, tion which it is difficult to answer; at least, 
if, within twelve months, they should elect to give an answer which will apply to all 
to be emancipated on these terms; other- cases, or even as a general rule. But these 
wise to be sold. It was tacitly conceded by difficulties are not of themselves sufficient 
all parties in the case, and by the court to prevent the court from administeritlg 
below and this court, that the right of elec- the law, if it can possibly do so. They 
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were overcome in Elder v. Elder, and may 214 *Tyler Be. al •• v. Nelson'. Adm'x. 
be, perhaps, in most cases. There is noth- Jannary Term, II!IIII, RIchmond. 
ing to indicate that they cannot be over-
come in this case, as they were in that. If •. Cb....,...,. Ja~ttle.-t 01 A_aU
in any case they cannot be overcome, the Cue at Bar .• -A court of equity has jurisdiction In 
intention, of course, must fail of eifect. a 8ult by a hllrh sheriff &lralBlt hili deputy and the 
Bnt whenever they can, they ought to be sureties of the deputy to have a settlement of the 
overcome; ut res magis valeat quam pereat. accounts of several administrations upon estates 
Whenever the law authorizes an act to be committed to the hla-h sheriff. and which went 
done, and a party bona fide endeavor to do Into the hands of the deputy. And tbe Bult may 
the act according to law, the court should be maintained thoua-h the deputy had settled the 
endea vor to eifectuate his intentions. administration accounts before the probate eourt: 

The will in this case was written in No- and thoua-h the blll does not allea-e and It III not 
vember 1835, two or three years after the proved that the hla-h sheriff had paid the balances 
decision of Elder v. Elder, and probably reported to be due on the settled accounts. or aDY 
with that case before the draftsman, or in part of them. 
his mind. But for that case, the testator a. Revival of Salts-Cue at Bar.-Upo)n the death of 
might have emancipated the slaves abso- the bla-h sheriff the BUIt should be revived In the 
lutely. He was willing to do so, but did name of his personal representatlve. and not In 
not wish to force freedom upon them the name of the personal representatives of the 
against their will, and therefore gave them different estates, It belnlr his suit alralnst his 
their choice, as that case decided he might &lrent. 
lawfully do. Ought we now to frustrate 3. Depaty Sbei1tt-UUlllty of Su...u. to "lab 
his will, and award the slaves uncondition- SIIe,ItI.t-The bond of the sureties for the deputy 
ally to those to whom he gave them only which was &"Iven durlnlr the first year of the 
on condition that the slave. reject the boon Bherlffalty. bound them to Indemnify t.be hla-h 
of freedom which he oifers them? I think sberlff for the acts of his deputy durlua- the con· 
Dot. tlnuanceln omce of the hla-h sheriff. Their lIabll· 

I am also of opinion that the increase of Ity does uot extend to Indemnify the hlWh sheriff 
the slaves born during the life of the testa- for the acts of the deputy In relatlon to an estate 
tor's wife, are entitled to the benefit of the committed to the sheriff durlnlr his second year 
bequest. All the residue of his property, of olllce. 
including negroes, is loaned to the wife for 4. S--s-ae.*-The sureties of the deputy are 
life. The iAue of these negroes born dur- liable for the amount of bonds taken by the flrat 

ing her life, are part of his property administrator on the estate. and after his death 
213 and part of the negroes loaned *to her <b-..y Jurt.dfc:tl_-Settlellleat of Accoaats.-In 

for life. The choice of being eman- Lafeverv.Blllmyer. II W. Va. 811. to. after quollna
cipated or IIQld is given to' 'the negroes at some lena-th from the principal ca.'te as to the 
loaned his wife, lit her death," embracing jurisdiction of equity courts In the case of accounts, 
of course, I think, the said iAue. This the courlllald: "It seems to me that the views. thUII 
constmction seems to be sustained by many &"Iven at lenlrth, of such emluent jurists, cannot be 
decisions of this court, which I need not l&"Dored, and that they conclusively settle the doc
cite. trine that courts of equity have jurisdiction of 

I do not think that the clause directing matters of account (1) where there are mutual de
his executor to sell any of the slaves loaned mands. and a/orUori when complicated. (8) where 
his wife, if they should prove refractory or the accounts are on one side and a discovery Is 
hard to manage, aifects the case in regard soulrht that Is material to the relief. aud (8) equity 
to such of the slaves as remained unsold at havlna- taken jurisdiction for dillcovery. wlll. to 
her death. This clause was inserted for avoid multlpllclty of !lults. admlul~ter suitable re
the benefit of the wife, and to insure the lief. The reason for the doctrine Is. not that the 
good conduct of the slaves. Any of them law a~ords no remedy. but that It Is more complete 
might have been sold for misconduct during and adequate In equity." 
her life, and such would of course have In Petty v. FOirle. UI W. Va. 1114. 1118, the court. In 

. been excluded from the number of those to Its discussion of the jurisdiction of equity courts 
whom the choice was to be oifered at her lin matters of accounts. after citing amona- others 
death. But as to those who then remained theprlnclpalcaseandLafeverv.Btllmyer.6W. Va. 
unsold, the clause had performed its func- 811 said that the proposltlons above quoted from 
tion, and they stood as if it had not been L~fever v. Blllmyer. are In the main correct but 
inserted in the will. that they do not embrace all matters of account 

In regard to the other questions involved of which equity should take jurisdiction. See also, 
in this case, I concur with the majority of the principal case cited alona- this line In Penn T. 

the court. Ingles. 82 Va. 71: Yates v. Stuart, 811 W. Va. lao. III 
S. E. Rep. 4.: /oot-not, to Coffman v. Sana-ston. 21 

ALLEN, P., and LEE, J., concurred in Gratt. lI88. In this note there are many cases col
the opinion of Daniel, J. 

SAMUEL, J., concurred in the opinion 
of Moncure, J. 

Judgment reversed. 

lected. 
tSee Munford v. Rice. 8 Munf. 81. 
*Ad .. lalatrator De Boals Noa-RIJrht to Bonds TIIba 

by Ilxecutor lor Property .5oI"'-8onds taken by an 
executor or administrator for property belon&"lna
to the estate of his decedent and lawfully sold by 
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delivered by his administrator to the sberll! In 
the first year of his sheriffalty. as a part of the 
anadmlnlstered assets. after the estate had been 
committed to the sheriff. 

I. Same-S.-.I-Where an estate-has been com· 
mltted to the I<herlff In the fint year of hIs 
sheriffalty. the lIureties of the deputy will be reo 
sponslble for assets rec~lved by him after the end 
of the year. 

6. Hvldem:e-CoUectlon of Boads by Deputy Sberlff.
What sumclent evidence thatdepaty had collected 
the bonds which had been delivered to him. 

This was a bill filed in the Circuit court 
of Charles City county by Nathaniel Nelsoll, 
late high sheriff of the county, against 
John C. Tyler, his deputy, and three others, 
his sureties. The plaintiff qualified as 
high sheriff of the county of Charles City 

in March 1837, and also in March 1838; 
215 and John C. Tyler -qualified as his 

deputy in both years. In 1837 said 
Tyler executed his bond in the penalty of 
fifteen thousand dollars, with John Tyler, 
Henry Curtis and Henry L. Jones as his 
sureties, with the condition that John C. 
Tyler should faithfully perform and dis
charge the duties of the office of deputy 
sheriff in the said county of Charles City 
during the continuance in office of the said 
Nathaniel Nelson as sheriff, and should 
indemnify and save harmless the said 
Nelson from all loss or damage he might 
sustain in consequence of the actings and 
doings or omissions to act of the said John 
C. Tyler in the office of deputy sheriff. In 
the year commencing March 1837 the estates 
of John Bell and William E. Barrow were 
committed to the sheriff of Charles City for 
administration, and went into the hands of 
the deputy sheriff Tyler; and in May 1838 
the estate of Samuel B. Parker was in like 

manner committed to the sheriff, and went 
into the hands of Tyler. Subsequently 
Tyler settled the accounts of administration 
on these estates before the court of probate. 
and there was found due to the estate of 
Bell seven hundred and sbty-two dollars 
and ninety-two cents, with interest on 
seven hundred and se\'enteen dollars and 
ninety-seven cents, part thereof, from the 
15th of June 1839 until paid; to the estate 
of Parker, the sum of five hundred and 
ninety-two dollars and forty-two cents, 
with interest on five hundred and four dol
lars and twenty-one cents from the 17th of 
May 1842; and to the estate of Barrow, the 
sum of ninet1.-8even dollars and ninety
eight cents, with interest on sixty dollars 
and forty-one cents from the 1st of July 
1840. 

The bill contained the foregoing facts, 
and charged that Tyler had not paid over 
the said several sums of money either to 
the parties entitled as representing said 
estates, or to the plaintiff. And in an 

amended bill it was charged that they 
216 had been demanded of *the plaintiff. 

The prayer was for the payment oyer 
of the moneys due on account of said estates 
to the plaintiff; that all proper accounts 
should be ordered; and for general relief. 

In November 1844 the bill was taken for 
confessed as to all the parties, and there 
was an order for an account of Tyler's 
transactions as deputy sheriff of Nelson on 
the estates of Bell, Parker and Barrow, and 
the accounts theretofore settled by Tyler 
were to be taken as prima facie correct. 
This report was made in 1846, based upon 
the settlements before the cou'rt of probate: 
and the commissioner reported that Tyler 
had declined to attend him, saying that 
he had no other settlement to make but the 
one on record; and was willing that should 

him and remalnlnlf uncollected at the time of the stand as it was. The report was excepted 
death of such executor may be claimed In equity by to by the securities of Tyler, on the ground, 
the administrator d. bOlli. IIOIL This proposition. 1st. That Tyler was charged in the account 
laid down by GRBBN. J .• In Wernick v. McMnrdo. of Bell's and Parker's estate, with the 
Ii Rand. 80. Is approved In the principal case (p.IIK); amount of bonds taken by a former admin
Heffernan v. Gryme .... 9 Lellrh 6911; Clarke v. Wells. istrator, and after his death delivered by 
6 Gratt. .111: Hinton v. Bland.8! Va. 686: the last case his personal representative to Tyler as un
cltlnlr the principal case as anthorlty. The reason administered assets. 2d. That Tyler was 
Is that. thoulrh the act of the executor may amonnt charged with some of these bonds ~'hich 
to a .converslon at law. eqnlty. looklnlr at the 1lVO, had not been collected; and among these 
animo. will follow the property and consider it still was a bond of Mary Bell, a distributee of 
unadministered. Heffernan v. Grymes.:I Lellrh 6911. the estate of John Dell, for three hundred 

,Sberiff-BndofTena-'Antlnaed Uulllty.-Where and fifty-six dollars and fifty-five cents. 
the statute makes no provision for transferrlnlr an 3d. That he was charged with moneys 
estate committed to a sheriff for administration to which were received bl him more than 
his successor In omce. he must proceed with the twelve months after hiS qualificafion in 
administration till completed. whether his omclal March 1837. These defendants afterwards 
term has ended or not. and for an abnse of the filed their answer, putting the same ques
trust. his securities. as well as himself. will be lIa· tions in issue. 
ble. This Is well settled. Tunstall v. Withers. 811 The plaintiff having died, the suit was 
Va. 8116. 11 S. E. Rep.li65. clttalr the principal case and revived in the name of his administratrix i 
Dabney v. Smith. II Lellrh 18. See also. Doulrlass v. and the cause came on to be heard in No
Stomps. 5 Lellrh 396: Mo~by v. Mosby. II Gratt. eol; vember 1854, when the court having had a 
Cocke v. Harrison. BRand. 494. statement made excluding the bond of Mary 

All to the liability of the sureties of the deputy to Bell from the charges against the admin
the hllrh sherll! for the acts of the deputy after the istrator, overruled all the exceptions, and 
end of the year. Hee Miller v. Jones. II Grall. liM. 610. made. a decree ag~nst Joh.n C. Tyler 

See also mononaphlc IIOt. on "Omc1al Bonds" all- and hiS three sureties, for Dine hundred 
pended to 'SaDlrSter v. Commonwealth. 17 Gratt. IlK-I and thirty-five dollars and thirty-six 
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217 cents, with interest *on eight hundred 
and thirty-seven dollars and nineteen 

cents, a part thereof, from the 17th of May 
1842 till paid, on account of Parker's estate; 
for the sum of four hundred dollars and 
seventy-five cents, with interest on three 
hundred and seventy-eight dollars and seven 
cents, from the 15th of June 1839, on account 
of Bell's estate, with liberty to ask further 
relief as to Mary Bell's bond; and for the 
sum of ninety-seven dollars and ninety
eight cents, with interest, on account of 
Barrow's estate'; and also for the costs of 
the plaintiff. And it was ordered that no 
execution should issue upon the decree 
against the' sureties, until one hal} been 
first issued against Tyler, and had been 
returned "no effects," either in whole or 
in part. From this decree the three sureties 
applied to this court for an appeal, which 
was al!owed. 

Lyons, for i:he appellant, insisted: 
1st. That the sureties ofthe deputy sheriff 

were only responsible for his acts for the 
first year of the sheriff's term; the bond 
limiting it to that term. That this was the 
case as to the bond of the high sheriff, be
cause his term of office is for a year only; 
Commonwealth v. Fairfax, 4 Hen. &: Munf. 
208; and so the bOnd of the deputy, when 
by its terms limited, as in this case, to the 
continuance of the sheriff in office, binds 
his sureties only for one year. Munford v. 
Rice, 6 Munf. 81. 

24. That the deputy sheriff had no au
thority to collect bonds payable to the first 
administrator, and therefore his sureties 
were not bound for the payment of the 
amount to the proper parties. Wernick's 
adm'r v. McMurdo, 5 Rand. 51; Cheatham 
v. Friend, 9 Leigh 580. 

3d. That it was no where alleged in the 
bill that the plaintiff had been 'compelled 
to pay any thing on account of the 

moneys in the hands of Tyler; and 
218 *therefore he could not aver any dam-

age, so as to subject the sureties. 
Ray v. Clemens, 6 Leigh 600. And if he 
had any redress against them, his remedy 
was at law, and therefore the court of equity 
had no jurisdiction. 

4th. That the suit should have been re
vived in the name of the representative of 
the intestate's estate, and not in the name 
of Nelson. 

Nance and Johnson, for the appellee, in
sisted: 

1st. That the bond of the sureties covered 
the transactions of both years in which 
Nelson was sheriff and Tyler was his 
deputy. Royster v. Leake, 2 Munf. 280. 
And that where an administration has been 
commenced by a sheriff, he is bound to 
complete it, even after his term of office 
expires. Mosby's adm'r v. Mosby's adm'r, 
9 Gratt. 584. And if his deputy has formed 
the office, he is bound to complete it, and 
his sureties are bound for him. Id. 584; 
Dabney's adm'r v. Smith, 5 Leigh 13; 
Douglas' ex'or v. Stump, Id. 392. 

24. That though it is true that an admin
istrator de b,onis non cannot sue the prior 
administrator to recover assets which have 
been converted by the latter, he may sue 
where the assets are not so converted, for 
the recovery of them. But however thia 
maz be, the bonds having been transferred 
to Tyler, and he having received them, his 
sureties are liable. Mosby's adm'r v. Mos
by's adm'r, 9 Gratt. 584. 

3d. That it was not necessary that the 
plaintiff should have been compelled to pay 
the money before filing his bill. Mosby's 
adm'r v. Mosby's adm'r, 9 Gratt. 584; Cox 
v. Thomas' adm'x, Id. 323. 

4th. That the suit was properly revived 
in the name of Nelson's administratrix. 
This suit was not brought as administra~ 
tor of any or all of the estates committed. 
to him, but in his own right, to recover 

from his agent moneys for which he 
219 was responsible, and for which *he 

was the proper person to account to 
the persons in'terested in these estates. 

LEE, J. Of the questions raised in this 
case the- first to be considered is that of the 
jurisdiction of the Court of chancery. 

The case is one essentially for an account. 
It involves the transactions of the deputy 
as the acting administrator of three several 
estates. The settlement of the accounts 
was of course to be made upon the same 
principles which would govern if the set
tlement were made in a suit by creditors or 
distributees against the sheriff himself as 
administrator, because the deputy and his 
sureties would be liable to the sheriff in 
the same amount for which he was liable 
to those entitled to call him to account. 
And that the sheriff might have had a rem
edy by an action on the bond should not in 
this case exclude the equity jurisdiction. 
The remedy at law could not be as ample 
and complete as in equity. The accounts 
could not be as well settled by a jury as by 
a commissioner in chancery; and although 
there had been an ex parte settlement made 
in each case, yet it might still be shown 
upon a settlement under the order of the 
court, that the amounts realty due and for 
which the high sheriff would be liable, were 
greater or less than those ascertained upon 
those ex parte settlements. In point of fact 
the court did forbear at the time of its de
cree to charge the parties with a large 
portion of the amount appearing to be due 
to the estate of John Bell upon a suggestion 
by the deputy that he had never collected 
the bond of Mary Bell which constituted a 
part of the assets supposed to have come to 
his hands. Moreover it might turn out (as 
indeed, it will appear in the sequel, it did 
turn out), that whilst the deputy might be 
liable upon all three accounts as clainled, 
the sureties might be liable for part only. 

But the law court could of course 
220 *only give one judgment in the case 

and that for the amount due from 
those jointly bound; whilst the court of 
equity could adjust the several liabilities 
and decree against the deputy separately 
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as well as against him and his sureties sheriff upon their bond. Miller v • .Jones. 
jointly, according to the ascertained liabil- 9 Gratt. 584, 610. 
ities; and thus to a certain extent multi- But although in this view the sureties of 
plicity of suits by the sheriff for the short Tyler must be held responsible for the 
comings of his deputy would be avoided. assets of the estates of Bell and BarroW' 

In these views I think the jurisdiction of that came to his hands whether before or 
the court is sufficiently vindicated. after the expiration of the term commencing 

But it is said that if the court could en- in 1837, I can see no ground on which they 
tertain the bill, yet that upon Nelson's can be held liable for the assets of the
death the suit was improperly revived in estate of Parker which was not committed 
the name of his administratrix, and could to Nelson as sheriff to be administered until 
only have been properly revived in the after the expiration of the term for which 
names of the administrators de bonis non they had become bound. The appointment 
of the several -decedents Barrow, Bell and of the sheriff was for one year and the 
Parker. This suit however was not brought term of the deputy under his appointment 
by Nelson as administrator of those parties, would not extend beyond that of his 
but in his own right, individually. It was 222 *principal. The words therefore of 
ftot to recover specific chattels belonging the bond descriptive of the term for 
to those estates nor assets still in the hands which the sureties of the deputy had become 
of the acting administrator and uncon- responsible for his acts to the sheriff. to 
verted, but it was to obtain indemnity from wit "during the continuance in office of' the 
the deputy and his sureties against the said Nathaniel Nelson" must have reference 
default of the fonner by holding him to an to the actual duration of the office under 
account of his transactions as acting ad- which the bond was given and which was 
ministrator for which the sheriff was for the year beginning in March 1837. If 
responsible to those interested in the sev- this could be otherwise at all doubtful, it 
eral estates. I think it clear therefore that must now be regarded as settled by the de
the suit was well revived in the name of cisions of this court. Commonwealth y_ 
Nelson's administratrix. . Fairfax, 4 H. &: M. 208; Munford '\". Rice. 

Another ground of error assigned is that 6 Munf. 81. In the former case it was held 
a large portion of the moneys for which that upon the construction of the act, the 
the sureties were held responsible was re- sheriff was to be annually appointed and 
ceived by the deputy after the expiration commissioned, and should annually give 
of the year during which they became bound bond conditioned for the faithful discharge 
for his acts, and it is urged that they should of the duties of the office; and accordingly 
not be charged with moneys received by that where a sheriff had been commissioned 
him during the second year of Nelson'S for one year only, and had acted the second 
shrievalty. year without a new nomination and com-

U appears that the' assets of the estate of mission and without having renewed his 
the decedent Bell that came to the hands bond, the sureties in his bond were not liable 
of the deputy sheriff, were received by him for taxes collected by him during the second 

in the year 1837 which was the year, notwithstanding the condition of the 
221 *first year of Nelson's shrievalty; but bond was for the faithful performance of 

that those of the estates of Barrow his duties during his continuance in office. 
and Parker did not come to his hands until In Munford v. Rice it was held that the 
after the commencement of Nelson's second sureties of a deputy sheriff who had given 
term. But the estate of Barrow was com- bond (as in the case before us) to indemnify 
mitted to the sheriff during the first year the sheriff were only liable for the transac
of Nelson'S shrievalty and whilst Tyler tions of one year and not for those of a 
was his deputy for whom as such the sure- second year during which the deputy had 
ties had become bound to the sheriff. It acted as such although the bond was condi
was of course the duty of the sheriff to tioned for the faithful performance of hia 
complete the administration whether be- duties "during his continuance in office;" 
fore or after the termination of his office; the court distinguishing this case from that 
and the deputy who had undertaken the of Royster v. Leake. 2 Munf. 280, in which 
duty of the acting administrator within a bond dated 15th November 1802 and con
the year was authorized and it was his duty ditioned for the faithful performance of the 
to do what the sheriff himself could do after duties of the deputy during his continuance 
the expiration of the term, to bring the in office until November court 1804, was 
affairs of the estate to a close. The sheriff upon its particular phraseology held bind
and his sureties are answerable for the ing upon the sureties for the year 
deputy's administration as well before as 223 ending at *November court 1804 as 
after the expiration of his office, just as well as the previous year, and until 
they would be for the acts of a deputy in the winding up of the business lawfully 
relation to an execution levied by him dur- committed to him as deputy. 
ing his term of office. Dabney's adm'r v. This case falls clearly within the princi
Smith, 5 Leigh 13; Douglas' ex'or v. pies established by these cases and in its 
Stump, Id. 392. And as the sheriff and his material facts is not to be distinguished 
sureties would thus be answerable for the from the case of Munford v. Rice. 
deputy's acts after the year, it would seem As another ground of error the appellant 
very clear that the sureties of the latter insists that Tyler the deputy, had no aa
would be responsible for the same to the I thority to receive and collect bonds payable 
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to the former administrators of Bell and 
Parker and therefore that his sureties were 
not liable for the amounts thus received. 

This question is of no importance so far 
as it affects the estate of Parker, because 
as we have seen, the sureties are not to be 
charged with any thing received by Tyler 
on account of that estate, but it is impor
tant as it respects the estate of Bell because 
all the assets of that estate that came to 
Tyler's hands consisted of bonds turned 
over to him by the administratrix of LaM 
the former administrator. 

I think the position contended for by the 
counsel on this head cannot be maintained. 
It is true that an administrator de bonis 
non cannot sue the representative of a 
former executor or administrator either at 
law or in equity, for assets wasted or con
verted by him; such waste or conversion is 
an administration of the assets and the 
suit to recover them must be brought by 
creditor's legatees or distributeea. Wern
ick's adm'r v. McMurdo,S Rand. 51. But 
all the assets not altered or converted by 
the former executor or administrator, are to 
be regarded as unadministered, and these 
pass to the administrator de bonis non and 
not to tpe representative of the first execu
tor or administrator. 4 Bouvier'S Bac. Ab. 
(ed. 1~) title I 'Executors and Administra
tors," B. 2, p. 24; Wankford v. Wankford, 
1 Salk. R. 299, 306; Rutland v. Rutland, 2 
P. Wms. 210; Attorney General v. Hooker, 
2 P. Wms. 338. And choses in action may 

oass as unadministered assets to the 
224 ·administrator de bonis non. Thus 

if a bill of exchange be endorsed gen
erally and delivered to an administrator for 
a debt due the estate of his decedent, and 
the administrator die after the maturity of 
the bill, the bill vest. in the administrator 
de bonis non of the first decedent, and he 
may sue thereon. Catherwood v. Chabaud, 
1 Barn. &: Cress. 150, 8 Eng. C. L. R. 45. 
So a promise to an administrator will be a 
sufficient foundation for an action on be
half of the administrator de bonis non. 
Hirst's adm'r v. Smith, 7 T. R. 182. And 
upon a judgment recovered by an executor 
as such, the administrator de bonis non of 
the first decedent may maintain debt on a 
scire facias. Dykes &: Co. v. Woodhouse's 
adm'r, 3 Rand. 287. Sometimes too where 
there might be said to have been a conver
sion at law it will not be so regarded in 
equity: as if the first administrator were 
to invest money of his intestate in the 
public funds or to transfer it fnlm one fund 
to another. 'rhis as it showed no inten
tion to make the money his own, would not 
be considered in equit.v a conversion. Per 
Carr, J., Wernick v. McMurdo,S Rand. 51, 
57. And bonds taken bv an executor or 
administrator for property belonging to the 
estate of his decedent and lawfully sold by 
him and remaining uncollected at the time 
of the death of such executor or adminis
trator might be claimed in equity by the 
administrator de bonis non. Per Green, 
J., Ibid. 90. And this doctrine has been 
affirmed in a recent case in which it was 

held that where it is not necessary that the 
bonds should be retained by the represen
tative of the first executor or administrator 
for the indemnity of the estate of his de
cedent, they might be confided as unadmin
istered assets to the admiDlstrator de bonis 
non. Clarke v. Wells' adm'r, 6 Gratt. 475. 

Now the bonds turned over to Tyler as the 
acting administrator de bonis non of Bell 
were taken payable to Ladd in his char

acter of administrator of Bell; they 
225 *were it is to be presumed for the pro-

ceeds of property of the estate prop
erly sold; they were kept separate and 
treated as the assets of that estate; it was 
not necessary they shOUld be retained by 
the administratrix of Ladd to indemnify 
her estate, and she accordingly turned them 
over to Tyler as administrator de bonis 
non to be administered by him. In such a 
case Judge Green would seem to be of opin
ion that such a delivery of the assets would 
discharge the estate of the deceased execu
tor or administrator from any claim by 
creditors, legatees or distributees for the 
assets so turned over. Wernick v. Mc
Murdo, 5 Rand. 51, 94. And where an 
administrator de bonis non has the right 
to recover unadmin~stered assets of the first 
executor or administrator and actually re
ceives them, certainly the payment of them 
would be good and would protect the estate 
of such first executor or administrator from 
any further liability for them. 

The question discussed in the cases above 
referred to was as .to the right of the ad
ministrator de bonis non to recover by suit 
assets in the hands of the previous executor 
or administrator. But if the assets have 
been voluntarily paid over to the adminis
trator de bonis non and received by him 
colore officii as assets of the estate of his 
decedent, there can be no doubt of his lia
bility to account for them. The intention 
to convert or not to convert is regarded a,. 
a criterion by which to determine the fact 
of conversion, and payment by the repre
sentative of the first executor or adminis
trator to the administrato. de bonis non, is 
to be taken as an admission that the assets 
had not been converted. Per Judge Green 
as above cited, p. 51, 94. And the question 
here is not whether the administrator de 
bonis non could recover of Ladd's adminis
tratrix, nor whether the latter was dis
charged by turning over the bonds to Tyler. 
but whether Tyler and his sureties .are 

liable for the assets thus received. In 
226 Mosby's *adm'r v. Mosby's adm'r, 9 

Gratt. 584, administrator de bonis non 
of an estate was committed to a sheriff, and 
his deputy the acting administrator received 
the rents and profits of the real estate of the 
decedent; and it was held that whether 
the high sheriff was authorized to receive 
the rents and profits of the land or not, yet 
as the estate had been committed to him 
and his deputy had taken possession of the 
land and received the. rents and profits, the 
high sheriff was bound to account for them. 
and that the deputy and his sureties were 
liable to the high sheriff for all rents and 
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profits for which he was liable to those in
terested in' the estate; the liability of the 
obligors in the deputy's bond as well sure
ties as principal, says Judge Moncure, 
• • seems to follow as a necessary conse
quence." Ibid. 584, 610. 

The case just cited I think covers in 
principle the whole ground of the present 
case, and more, for I think the reasons for 
holding the sureties responsible in this case 
are even stronger than those in the former. 

Another ground of error assigned is that 
there is no proof that the bonds received 
from the former administrator had been 
paid to or collected by Tyler. The bonds 
were turned over to him by the administra
trill: of Ladd in July 1837 and were all due 
on the 1st of August in that year. They 
were delivered to him for the purpose of 
being collected as assets of the estate of 
Bell and it was his duty to proceed to collect 
them without unnecessary delay. He set
tled the account of the administration on 
the 27th July 1843, in which he charged the 
administrator with the whole amount of 
these bonds as of the day on which they fell 
due. He made no suggestion that any of 
them had not been or could not be collected. 
He never at any time surrendered or offered 
to surrender any of them to Nelson, nor did 
he produce them before the commissioner 

when he settled the account in 1843 or 
227 afterwards under the ,*order of the 

court in this cause in 1846; and when 
called on by the commissioner when he was 
about to make the last settlement, he stated 
that he had no other settlement to make 
than the one of record and was willing it 
IIhould stand as it was. And when the de
cree was about to be pronounced, he made 
no objection to being charged with any of 
these bonds except the one on Mary Bell 
which he then for the first time' alleged he 
had not collected. That bond was accord
ingly reserved by the court by its decree. 
I think the proof that he had collected all 
the rest was most satisfactory if not con
clusive. 

The last objection to be noticed is that 
there is neither allegation nor proof that 
nny recovery had been had of the sheriff, 
and therefore he had no right to reco\'er of 
the sureties of the deputy. It is true it is 
not alleged that any judgment or decree had 
been rendered against the sheriff, nor that 
he had paid the amount due. Nor was it 
necessary it should be. It was sufficient if 
it was alleged and proved that by the trans
actions of the deputy as the acting admin
istrator. the high sheriff had been rendered 
liable to those interested in the estates. 
That this is sufficiently done seems clear. 
It is alleged and proved that Tyler settled 
the accounts of the estates as reqtoired by 
law, in obedience to the orders of the 
COUlity court of Charles City, and those 
settlements were returned to the court and 
ordered to be recorded as the law directs. 
They showed the balances due from Nelson 
the administrator and rendered him liable 
for the same to those entitled to the assets. 
That the true amounts might have been 

shown by proper proceedings, to be greater 
or less than those ascertai ned by the set
tlements did not impair their legal effect. 
Unless and until so shown, those amounts 
were to be taken as they stood, and the set
tlements constituted a sufficient basis of 

recovery by those entitled against the 
228 high sheriff, and by *him against 

- the deputy and his sureties. That it 
is not necessary the sheriff should have ac
tually paid the amount for which he is 
liable in such a case sufficiently appeal'S 
from the case of Miller v. Jones, 9 Gratt. 
584,609, in which the sheriff was permitted 
to maintain his action against the deputy 
and his sureties although he had not paid 
any part of the amount for ,,,hich he had 
been rendered liable by the default of the 
deputy. The condition of the bond in that 
case as stated by Judge Moncure in his 
opinion, was perhaps somewhat different 
from that of the bond in the present case. 
Still I apprehend that as Tyler had by his 
acts, as deputy, rendered Nelson liable to a 
recovery of the amounts appearing due on 
the accounts stated, there was a sufficient 
breach of the bond to sustain his right to 
seek the indemnity which it was intended 
to provide. 

I think therefore there was no error in 
the decree except in charging the sureties 
of Tyler with the amount ascertained to be 
due to the estate of Parker; and am of 
opinion to reverse so much as makes them 
liable for that amount, and in lieu thereof. 
to render a decree for the same against the 
deputy, John C. Tyler aloTle, and in all 
other particulars to affirm the decree. 

The other judges concurred in the opin
ion of Lee, J. 

Affirmed in part, and reversed in part. 

229 *Andrewl v. Avory It all. 

January Term. 18Ii8, Richmond. 

[73 Am. Dec. 851i.) 

I. Admlnl.tratlon Oranted-Wron~ Enrc:IM of Ju ..... 
dlctlon-Enect.-Administration .. ranted where 
the deceased lived and died out of the state. and 
left no estate within It. Is not void. 

.Admlnlstratlon Oranted-WI'OIIIr Exerclae of Jarta
dlctfo_EHect.-The principal case Ilt directly In 
keepinll' with FIsher v. Bassett, II Leill'h 1111. In that 
case (FIsher v. Ba~sett) a corporation courtll'fanted 
an admInistration of the estate of a forellrner. who 
died abroad. aDd who had no residence In the cor
poration at the time of his death, and had no estate 
of any kind there. so that. in truth. the .tat~ of ftJct. 
were Dot such as to II'lve the court jurisdiction to 
II'rant administration In that f)tJrtklllar M.~. But 
the court held. as It did in the principal case. that 
such a II'rant of administration was not a r:oid bat 
onlY a widtJbl, act. 

This decillion and that of the principal case were 
approved In Holmes v. Orell'on. etc .. Ry. Co .. ~ Fed, 
Rep. 1180. 

The IITOUDd upon which these decisions are 
baaed Is that. where a court has lI'eneral jurisdIction 
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2.. Ad .. alstrator-L!abllity of SaretIe.-C:_ at Bar.t 
-An administrator appointed In Vlrll"1ula. whose 
Intestate lived and died In North Carolina. and 
left no estate In Vlrll"inla. lI"oes to North Carolina. 
and without quallfylnll" there. takes possession of 
the asset.'1. and brlnp them to Vlrll"1nla. Bis 

In regard to probateR and the lI"rantinll" of admlnls· 
tratlons. thoQlI"h It may err In takinll" jurisdiction of 
a ,,articlIlar ca ••• yet, since It has jurilldiction of the I 
.... hole subject·matter. Its order In tllat ca., is lI"ener· 
ally not 'foid. but onlY roidabl, on citations or appeal 
and can never be qu~stloned collaterally. This 
principle of law Is established by Fisher V. Bassett, 
e Lelll"h JIll: Burnley v. Duke. II Rob. 128; Schultz v. 
Schnltz. 10 GratL 378 d .'0.; ('ox v. Thomas. II matt. 
3:18: Hutcheson v. Priddy. 11 Gratt. 110; and ap
proved In the principal ca.~e. 

This speclll.c proposition reco/Pllzes. and naturally 
and leaitimately IITOWII out of. the broad .-eneral 
rule-which seem .. established beYond controversy. 
In this state at least-that where a court has jnrls
diction of a II"lven subject·matter. t . •. jurisdiction 
of cases ,jll.dnn (lnwrl •• and of the parties. thoulI"h 
the fact. do not II"1ve It jurisdiction of a Jl(Jrticlllar 
c&!ie. yet Its }udll"ment In that case Is not void. but 
Is concln .. lve until set alIlde by some proceedlnll" In 
the II&me or an appellate court; It cannot be Im
peached In any collateral proceedlnll". For a col
lection of the Vlrll"lnla and West Vlrll"lnla cases 
upholdlnll" this doctrine. see loot'AOt, to Glb· 

auretles -In Vlrll"1nla are liable for his faithful a4' 
mlnlRtration of theRe assets. 

3 • .s..e--Actl ..... Commissioner-LIability of Sare
tIe&.*-The Intestate owlnll" few debtR. and the ad· 
mlnlstrator having paid them. without selling 
the slaves. a suit Is broulI"ht In tbe County conrt 
In tbe name of some of the next of kin all"ainst G. 
the administrator. not all such. but as one of the 
next of kin. and two otherR. Infanta. statinll" that 
the debts are paid. and that from the number of 
the slaves and of the next of kin. the-slaves cannot 
be divided. and asklnll" tbat they may be sold. 
The defendants answer. admlttinll" the facts. and 
G Is appointed a commlll8loner to sell the slaves. 
and divide the proceeds amona- the next of kin. 
Be does sell at public auction. but he does not 
distribute the proceeds. His sureties are not 
responsible for Lhe proceeds of the sale of the 
slaves: he havlnll" sold them as commissioner of 
the court, and not as administrator. 

This was a suit instituted in the Circuit 
court of Mecklenburg in April 1847 by 
Rebecca Avory, the mother, and others, the 
brothers and sisters of William T. Avory 
deceased, against George W. Avory as ad
ministrator of William T. Avory, and in 
his own right, and Henry M. Spencer and 
Robert Andrews, his sureties in his official 
bond, for an account of George W. Avory'. 
administration, and for payment of what 
might be found due to the plaintiffs. 

IIOU v. Beckham. 16 Gratt. 821. and the loot-Mt" 
there referred to. See also. In accord. the cases 
cited In the last precedlnll" paruraph; Smith v. 
Heunlnll". 10 W. Va. 511'1; Hall v. Hall, III W. Va. I; 
Patton v. Merchants' Bank. 11 W. Va. 8O'l; North- 230 
welltern Bank v. Hays. 37 W. Va. 470. 16 S. ·E. Rep. 

William T. Avory died in the county of 
Granville, North Carolina, in the early part 
of the year 1840, intestate and unmar

ried. He appears to have moved to 
·that county from the county of 
Mecklenburg, in the state of Virginia, 

Ml; Withrow v. Smithson. 37 W. Va. m. 17 S. E. 
Rep. 3UI; First Nat. Bank v. Hyer. 46 W. Va. 18, III 
1'. E. Rep. 1000; Miller v. White. MI W. Va. 67. 83 S. E. 
Rep.332.. See 17 Am. &; Enll". Enc. Law 1047 .t "0.; 
12 Ene. Pl. &; Pro 114 It NO. 

.s.--Oa e.tata of LIvia. Per_Effec:t.-In lay· 
Inll" down the proposition In the second paruraph of 
thill foot'AOt •• It was "aid that the order Is "(I'lUrall" 
not void"; for there are-as lalel down In the princi
pal case-a few exceptlonll to this rule. In Scott v. 
McNeal. H Sup. Ct. Rep. 1111. 1M U. S. IN. the principal 
C&8e Is cited as authority for one of these exceptions 
i. •. that administration' lI"ranted on the e"tate of 
lIvlll&' peNon hi roid and AOt .,0Ida6',. 

about a year before his death, and all hi. 
next of kin (except perhaps one) lived in 
Mecklenburg: and in March ~1840, George 
W. Avory qualified as his administrator in 
the County court of Mecklenburg, and exe
cuted a bond in the penaltv of four thou
sand dollars, with Spencer and Andrews a. 
his sureties. 

At the death of William T. Avory, hi. 
whole property, so far as this record shows, 
was in the county of Granville, North Car
olina, and consisted of two slaves, some 
personal property, and debts. The personal 
property was sold by George W. A"ory in 
Granville county, and the proceeds and 
debts collected amounted to four hundred 
and fifty-five dollars and thirty-six cents of 
principal, after paying the debts due from 
the estate, which were few in number and 
small in amount. There was one debt 

PoreIa- Admlalstrator_Salta by 8IId ....... t..-In 
Crumllsh v. Shen. Val. R- Co .• 40 W. Va. 6IiO. 2lI B
E. Rep. l1li. It was said: "A forelll"ll personal repre
sentative cannot sue or be Rued outside tbe state 
cranllnll" him authority. Hull v. Hull. 16 W. Va. III; 
Vaua-han V. Northup. III Pet. I; Bart. Cb. Prac. 158; 
Dickinson v. McCraw •• Rand. (Va.) 158; Story. alleged to be due to the intestate, but the 
Conti. Law. I Ins; Dixon V. Ramsay. 8 Cranch 8UI; only proof of its existence was by one of 
Fenwick v. Seal'll. I Cranch 5; 1 Lomax Ex'rs Ill; the distributees, wlfo was excepted to aa 
1 Rob. Prac. (new) 161; AMrtIC • .,. ADO",. 11 GrtJU •• an incompetent witness. . 
m.- 1 Lomax Ex'rs 142: Doolittle v. Lewis. 7 Johns. I At the May term 1840 of the county court 
f'h. fII: FuPte v. Moore. 86 Va. 1041. 11 S. E. Rep. of ~ec:kle,:,burg, the same pc;rsons w~o were 
lOllS. The fact may be pleaded In abatementorln plambffs lD the abovementioned SUit, were 
bar. Noonan v. Bradley. II Wall. lIN." See also. plaintiffs in a friendly bill and answer, in 
In accord. Oney v. Ferll"uson. 41 W. Va. MI. 8S. E. which they state that William T. Avory -_._--
Rep. 711. ~e-ActI ..... Commissioner-Liability of Sure

tAdalalstrato.--LlabUlty of Saretles.-See the I tles.-See the principal case approved In Odell 
principal case cited In Leach v. Buckner. 19 W. Va. v. Bowie. 77 Va. 1183. 
fi. as to the proposition laid down In the Becond See monoll"raphlc AOI. on "Executors and Ad-
head·nole. mlnlstrators. " 
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had died leaving two sla\'es, and other per
aonal property. That George W. Avory 
qualified as his administrator, and had paid 
all the debts and liabilities thereof. which 
was effected without the sale of his slaves. 
That the plaintiffs and George W. Avory 
and an infant brother and sister were the 
next of kin and entitled to the estate; that 
from the number of distributees and num
ber of slaves, it was impossible to divide 
the latter, and they therefore pray for a 
sale, and a division of the proceeds. George 
W. Avory and the two infant children were 
made parties defendants. 

There was an answer by George W. 
231 Avory and the *infant children, by 

said Avory as their guardian ad litem, 
specially assigned them by the court, in 
which they admit the statements of the bill, 
and are willing that the court shall decree 
according to its prayer. 

The cause was heard at the same term, 
when the court made a decree, by which 
George W. A"ory was anpointed a commis
sioner, and was directed to sell the slaves 
to the highest bidder, upon a credit of 
twelve months, collect the money when due, 
and after defraying the expenses attending 
the same, divide the balance into seven 
equal parts, and pay one to each of the dis
trlbutees; and make report to the court in 
order to a final decree. 

No other proceeding in the court seems to 
have been taken until May 1847, when there 
is an entry that, on the petition of Rebecca 
Avory, and three others, the plaintiffs in 
the suit, the plaintiff is required to amend 
his bill and make them party defendants; 
and the order of May 1840 was set aside, 
and the cause sent to the rules for further 
proceedings. 

It was at the rules in May 1847 that the 
bill in the present case was filed. This bill, 
after stating the death of William T. A "ory 
and the qualification of George W. Avory 
as his administrator, charged that William 
T. Avory was not at all indebted at the 
time of his death, yet the'administrator had 
sold the whole estate, and had appropriated 
the proceeds to his' own use. And it was 
charged that the slaves were sold by him 
under some pretended order obtained by 
him from the County court of Mecklenburg 
under some false pretext, without the knowl
edge or consent of the complainants; which 
order was afterwards set aside by the said 
court. 

George W. Avory was proceeded against 
as an absent defendant; and it appears 
that he was insolvent. Spencer and An
drews answered the bill. They say tha t 

previous to the qualification of George 
232 W. Avorv *as administrator of Wil-

liam T. Avory, he had sold the per
ishable part of the estate of his intestate 
in North Carolina. They state the proceed
ings in the suit in the ~ounty court. the 
decree for the sale of the slaves, a copy of 
the record of which case they file as an 
exhibit; and insist that George W. Avory 
sold the slaves as commissioner of the 
court, in Clarkesville, wi th the knowledge 

of all the distributees. and in the presence 
of a part or all of the plaintiffs, one of whom 
purchased one of the slaves, gave his bond 
for the purchase money, and paid it to 
George W. Avory. And that the plaintiffs 
never made any objection to the proceeding 
until George W. Avory had become insol
vent and had absconded. 

The account was referred to a commis
sioner, who made a report charging the 
administrator with the personal property 
sold and debts collected in North Carolina, 
also with the price of the two slaves, and 
with the amount of a debt which one of the 
distributees who was examined as a wit
ness, stated that he owed to the intestate 
and paid to the administrator. 

The sureties excepted to the first charge. 
on the ground that these were North Carolina 
assets sold there, and that William T. 
Avory having died in North Carolina, and 
having no property in this state, the quali
fication as administrator here was void. 
To the second, on the same ground, and 
also on the ground that the slaves were not 
sold by George W. Avory as administrator, 
but as commissioner. And to the third 
charge, on the ground that the witness was 
a distributee, and therefore incompetent 
from interest to prove the charge: And 
although he had released his interest since 
his testimony was taken, that did not re
mo,'e the objection to the evidence. 

The evidence showed, that the personal 
property except the slaves was sold 10 North 
Carolina; and it did not appear whether 

or not there had been administration 
233 *in that state on the estate of William 

T. Avory. The slaves were brought 
from North Carolina after the decree was 
made for their sale, and were sold at public 
auction in the town of Clarkesville in Meck
lenburg county, and one of them was pur
chased by one of the distributees. It did 
not appear whether or not any other of the 
distributees were present. 

The cause came on to be heard on the 15th 
day of September 1854, when the court held 
that George W. Avory was chargeable as 
administrator for the proceeds of the sale 
of the slaves; but that he was not charge
able with the debt testified to by one of the 
distributees; and therefore overruling the 
exceptions to the first and second charges, 
and sustaining the exception to the third 
charge; the court made a decree for the 
amount thus ascertained to be due from the 
administrator against George W. Avory, 
and his sureties in favor of the se"eral dis
tributees. From this decree Andrews, one 
of the sureties, applied to this court for an 
appeal, which was allowed. 

Thomas Howard and Grattan. for the ap-" 
pellant, insisted: 

1. That the sureties were not liable for 
North Carolina assets. That the question 
was not whether a foreign administrator 
could be sued here, about which there was 
a diversity of opinion; Story's Conf. Laws, 
I 513; Vaughan v. Northup, 15 Peters' R. 
1; Tunstall v. Pollard's adm'r, 11 Leigh 1; 
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Powell v. Stratton, 11 Gratt. 792; but 
whether the surety of an administrator was 
liable for assets received abroad, when that 
administrator was not the original but an 
ancillary administrator. They referred to 
1 Rob. Pro 160, I 4, 5; Id. 165, I 12, 13; 
Story's Conf. Laws, I SIS, 515a; 1 Rob. 
Pro 162, 17, 164, 110; Story's Cont. Laws, 
I 514, 514a, 514b; Doolittle v. Lewis, 7 Jno. 

. Ch. R. 45; Vaughn V. Northup, 15 
234 Peters' R. 1; Fletcher's adm'r ·v. 

Sanders,7 Dana'aR. 345; Governorv. 
Williams, 3 Ired. R. 152; 1 Rob. Pro 163, I 
7; 1 Rev. Code 382, 129, 386, 124; 1 Rob. 
Pro 170, 173, 13, 175-76, I 2; Aspden V. 
Nixon,4 Howard U. S. R. 467; McBride 
V. Choate, 2 Ired. Ch. R. 610; Wms. Ex'ors 
136; United States \". Giles, 9 Cranch 212; 
Miller v. Stuart, 9 Wheat. 680; Mothland v. 
Wiseland, 3 Penn. R. 185; Fay V. Haven, 3 
Metc. R. 109; Brodie v. Bickley, 2 Rawle's 
R. 436: The Attorney General v. Dimond, 1 
Cromp. &: Jer. 356, 370, note, p. 372; Attor
ney General v. Hope, 1 Cromp. Meea. &: 
Ros.53O. . 

2. That there having been no property of 
William T. Avory in Virginia, the County 
court of Mecklenburg had no jurisdiction 
to grant letters of administration on his 
estate: and they were therefore ,·oid. They 
cited Glenn v. Slnith, 2 Gill &: John. 493; 
In the matter of Hemiup, 3 Paige's R. 305; 
Weston v. Weston, 14 John. R. 428; Mc
Carty· V. Gibson, 5 Gratt. 3IYl: Macon's 
Abr. title Sheriff, letter M; Gwinne v. Pool, 
Lutwich's R. 935; Griffith V. Frazier, 8 
Cranch's R. 9; 1 Rob. Pr. 219, 220, 222, 223: 
Brittain v. Kinnaird, 5 Eng. C. L. R. 
137; Fishwich's adm'r V. Sewell, 4 Har. &: 
John. 393: Carter v. Cutting, 8 Cranch's 
R. 251; Wales V. Willard, 2 Mass. R. 120; 
Fisher v. Bassett, 9 Leigh 119; Burnley V. 
Duke, 2 Rob. R. 102; Kane v. Paul, 14 
Peter's R. 33: Slade v. Washburn, 3 Ired. R. 
557; Sigourney v. Sibley, 21 Pick. R. 101: 
Wilson v. Frazier, 2 Humph. R. 30; Toller 
Ex'ors 120; 1 Wms. Ex'ors 174, 175; 1 
Comyn's Dig. title Administration, B. 3, 
p.494. 

3. That the alaves were never in the pos
session of George W. A vory in Virginia as 
administrator, but remained in North Car
olina until after the decree of the court 
appointing him a commissioner to sell 
them. That a Sale of the sla"es not having 
been necessary to pay debts the administra
tor had no right to sell them. That the 

administrator is not made a party in 
235 that suit. *That there is nothing in 

the record to authorize any charge of 
fraud or other impropriety in obtaining 
that d~cree. And therefore the sureties of 
the administrator are not responsible for 
the price of said slaves. They referred to 
Carrington V. Didier, 8 Gratt. 260; Boyce's 
ex'ors v. Grundy, 9 Peters' R. 275; Mc
Laughlin ' •. Janney, 6 Gratt. 609. 

Patton, for the appellees, insisted: 
1st. That the decree for the sale of the 

slaves was procured by fraud; and that no 
report of the sale having been made or con-

firmed, the sale itself was not valid; and 
on either ground it was no protection to the 
suretiea of the administrator, but they were 
responsible for them. He went into a crit
ical examination of the record to show that 
no body had any thing to do with the suit 
but George W. Avory. 

2d. That the sureties were liable for assets 
brought into this state from North Caro
lina; and especially where there has been 
no qualification in that state, as there was 
not in this case. And he asked how auch 
assets were to be reco"ered if the adminis
trator here was not liable, as it is almost 
the only settled principle that an adminis
trator cannot sue in another state. Story's 
Conf. Laws, 1512, 513. And Story holds 
an administrator cannot be sued out of the 
jurisdiction within which he qualified; but 
this court has held that an executor may be 
sued who comes here with the assets. Tun
stall v. Pollard, 11 Leigh 1. And his sureties 
are liable. Burnley V. Duke, 2 Rob. R. 102. 
And this case shows that whenever an 
administrator has received assets, hi. 
sureties will be liable for them; and the 
court will not enquire from whence they 
have been obtained. 

3d. That the County court of Mecklenburg 
was a court of general jurisdiction over the 

subject of probates, and its act. 
236 though voidable were not void. -That 

the General court granted administra
tion even where there were no assets in the 
state, 1 Rev. Co!1e of 1819, 377, 382; and 
this may be done by the court of the county 
where the party died, though there were 
no assets there, and they were abundant 
elsewhere: And further, that no body could 
say that there were no assets in the county 
of Mecklenburg where administration was 
granted in this case. 

MONCURE, J. The first question which, 
in natural order, comes up for considera
tion in this case is, Whether the order of 
the County court of Mecklenburg, granting 
to George W. Avory administration on the 
estate of William T. Avory, was a void 
order, for want of jurisdiction in the court 
to make it? -

It is now well settled, that the County 
court is a court of general jurisdiction in 
regard to probates and the grant of admill' 
istrations; that it has jurisdiction in regard 
to the whole subject matter; and that 
though it may err in taking jurisdiction 
of a particular case, yet the order is gen
erally not void, but only voidable on cita
tion or appeal, and cannot be questioned in 
any collateral proceeding. Fisher v. Bas
sett, 9 Leigh 119; Burnley V. Duke, 2 Rob. 
R. 102; Schultz V. Schultz, 10 Gratt. 358; 
Cox, &:c., v. Thomas' adm'x, 9 Id. 323; 
Hutcheson v. Priddy, 12 Id. 85. I say the 
order is generally not void; for there are 
one or t,,·o exceptions to the rule, if e'Kcep
tions they can be called. As where the 
supposed testator or il1testate is alive; or 
where, if dead, he has already a personal 
representative ill being when the order is 
made, grallting administration on hi. 
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estate. If he be then alive, the order is of 
course void.. And so also if he has already 
a personal representative, who stands in 
his place and is invested With all his rights 
of personal property in the state. Griffith 
.... Frazier, 8 Cranch's R. 9. There must 

be an office, and that office must be 
237 vacant, in ·order to a valid appoint-

ment of a personal representative. 
Until then there is in fact no "subject mat
ter," to be within the jurisdiction of the 
court. That subject matter is, the appoint
ment of a personal representative to a 
decedent who has none, and whose personal 
estate is therefore without an owner. The 
validity of an order making an appoint
ment, must depend on the existence of that 
state of things. And though the court 
must enquire into these preliminary facts, 
and in some sense adjudge them, in every 
case in which it makes an appointment; 
yet the judgment, to that extent, is inci
dental and inconclusive. If in fact there 
be a decedent without a personal representa
tive, an order of a court of general jurisdic
tion on that SUbject, appointing one, is as 
conclusive on the question of jurisdiction 
of the particular case, as on any other 
question arising in the case. 

I do not understand the counsel of the 
appellant as denying the correctness of 
these principles in their application to a 
case in which some court in the state has 
jurisdiction, though not the court making 
the appointment. But I understand them 
as contending that they are not applicable 
to a case in which no court in the state has 
jurisdiction; and that this is such a case. 
They say the intestate resided· and died in 
North Carolina, leaving no estate in Vir
ginia, and therefore no court in Virginia had 
power to appoint an administrator. Suppose 
it to be true, that he did reside and die in 
North Carolina, leaving no estate in Vir
ginia: WQuid it follow that no court in Vir
ginia had power to make the appointment? 
Had not the General court power to grant 
administration in such a case? As the law 
stood when the order in questioll was made, 
the General court had power to grant ad
ministration on the estate of any decedent 
who had not a personal representative in 
the state; no matter where he resided or 

died, or whether he left any estate in 
238 the commonwealth ·or not. 1 Rev. 

Code 1819, p. 377, i 12,382, .32. There
fore, as some court in the state had power 
to make the appointment, it would follow, 
if that were the test, that the order of the 
County court of Mecklenburg is not void. 

But I consider these principles as appli
cable to every case of a decedent who is 
without a personal representative in the 
state; without regard to the question, 
whether any court in the state has jurisdic
tion of the particular case or not. The 
subject matter being within the jurisdic
tion of the court, to wit: the appointment 
of a personal representative to a decedent 
who is without one; the court making the 
appointment will be considered as having 
adJudged the question of jurisdiction in the 

particular case; and the order will not be 
void. Whether the court had jurisdiction 
in the particular case or not, may depend 
upon. a variety of facts: as, whether the 
decedent resided in the county whose court 
made the order; or had land there; or died 
there; or had estate of any kind there. If, 
after passing upon these facts, and taking 
cognizance of the case, the order of the 
court could at any after period, in any col
lateral proceeding, be avoided by evidence 
that the decedent did not reside. or die, or 
leave estate in the commonwealth; all the 
inconvenience and other evils would be pro
duced which are referred to in Fisher v. 
Bassett, and other cases before cited, and 
which are designed to be prevented by the 
principles laid down in those cases. In 
this case, the order was made in March 1840, 
the suit was brought in May 1847, no issue 
was raised by the pleadings in regard to the 
validity of the order, and the only evidence 
relied on to invalidate it is, that of a wit
ness whose testimony was taken in 1849, 
and who' states that the decedent lived and 
died in the county of Granville in the state 
of North Carolina, and that all his 

l'roperty was in that county. How 
239 could he know that all the decedent's 

property was there? that he had not a 
particle of property, nor a dollar due to 
him any where in Virginia? How could 
any body be expected to know. or be able 
to prove at that remote period. what were 
the facts on which the County court of 
Mecklenburg took jurisdiction of the case? 
Can the judgment of a court of general jur
isdiction over the subject matter be over
thrown by testimony like this. taken nine 
years after the judgment, and in a collateral 
proceeding? 

While great evils would result from hold
ing an order appointing an administrator of 
a decedent who lived and died out of the state 
and owned no property therein to be void; 
none whatever would result from holding 
the contrary. There can be no evil in ap
pointing an administrator of a decedent 
who has no property. Indeed, nothing is 
more common; and it is often convenient 
if not necessary to do so, to carryon a sui t 
to which he may be a proper party. That 
the decedent lived and died out of the state, 
makes no difference. If a non-resident 
owning no property happen to die here, the 
court of the county in which he dies is ex
pressly authorized to appoint an adminis
trator. 

I therefore think the order in question was 
not a void order. 

The next question to be considered is. 
Whether the sureties of the administrator 
are responsible for assets of the intestate 
which were situated at his death in the 
county of Granville in North Carolina, but 
after his death were brought to the county 
of Mecklenburg in Virginia, and thele 
treated and beld as assets by the adminis
trator. 

It is now well settled that a grant of ad
ministration has no legal operation out of 
the state from whose jurisdiction it was 
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derived; and that aD executor or adminis
trator appointed in one state, is Dot, iD 

virtue of such appoiDtment, eDtitled 
240 to sue, nor is he liable *to be sued; iD 

his official capacity, in any other state 
or country. Story on Conft. Laws, I 514. 
There are some apparent exceptions to this 
rule, though they are not really so. In 
equity, an executor or administrator is 
IOmetimes liable to be sued in another state 
or country, under the peculiar circumstances 
of the case; as in Powell v. Stratton, 11 
Gratt. 792; and sometimes to avoid a fail
ure of justice; as in Tunstall v. Pollard's 
adm'r, 11 L.eigh I, and other cases cited in 
1 Rob. Pro (new) p. 178 and 192. In these 
cases it cannot be said that the suit is 
against him in his official capacity, but on 
the ground of a personal trust, which makes 
him liable, under certain circumstances, to 
account in a court of equity, where he may 
be found. to those entitled to the estate, 
wherever it may be situate. GoverDor v. 
Williams, 3 Ired. R. 152. So also, if an 
executor or administrator reduce property 
of his testator or iDtestate into possessioD, 
he may afterwards sue for it in aDother 
state, even at law; but the suit must be 
brought in his own name, and Dot in his 
official capacity. He is, to all intents and 
purposes, the legal owner of the property, 
though for the benefit of other persons. 
Story's Conft. Laws, I 516; 1 Lomax on 
Ex'ors, 341, margo 

In order, therefore, to reduce the assets 
into p<>ssession, and close the administra
tiou and distribution of a decedent's estate, 
it is generally necessary that there should 
be a personal representative iD every state 
in which the assets may be situate. They 
are subject to the paymeDt of debts accord
iDg to the law of the situs, but to distribu
tion accordiDg to the law of the domicil. It 
is therefore a matter of cODveDience that 
the surplus of the assets remainiDg iD the 
hands of a local administrator after the 
payment of debts, should be sent home, 
that is, to the domiciliary administrator, 
for distribution. And this seems to be the 

course generally pursued; though 
241 the distribution may be made *by the 

local administrator. Whether the one 
course or the other will be pursued in aDY 
particular case, depends upon the local law 
and the judicial discretion of the local 
court. If the surplus be paid over to the 
domiciliary administrator, it is matter of 
national comity and not of right. Every 
state is bound, to the extent of its power, 
to take care of the rights of its own citi
zens. And therefore it will see that the 
e.tate of a decedent within its jurisdiction 
is properly applied to the satisfaction of 
their rightful claims, whether as creditors, 
legatees or distributees of the decedent. 
But those claims being satisfied, it has no 
lODger any motive to retain the fund, and 
will Dot, uDless it be more convenient to 
dispose of the subject fully aDd fiDally, than 
to send it home for that purpose. If DODe 
of the citizeDs of the state have any claim 
upon the fund, either as creditors, legatees 

or distributees, and the aid of its courts be 
not invoked by a foreign claimant, it will 
have no motive to interfere with the fund, 
or prevent the domiciliary administrator 
from obtaining possession of it if he can'. 
Of course he cannot sue for it, and if he 
cannot obtain possession otherwise, he or 
some person else must become local admin
istrator. He will be preferred to any per
son else, as he will have the ultimate receipt 
and distribution of the fund. 

But it very often happens, and especially 
in the United States, where there are so 
many states adjacent to each other, sepa
rated only by an imaginary line, and where 
there is so much commercial and social in
tercourse between the citizens of different 
states, and such frequent changes of resi
dence from one state to another, that an 
administrator in one state receives property 
or money belonging to his intestate in 
another, without any administration being 
taken there, and holds it in his own state 
as assets of his intestate. And it some-

times, if not very often, happens that 
242 property *of a decedent is carried. or 

one of his debtors removes, from a 
state in which there is no administrator. 
to another in ,vhich there is one. and the 
property or debt is received and held as 
assets by the administrator there. Can it 
be contended th.t the sureties of the admin
istrator are not liable for property' or money 
80 received and held by him as assets? Does 
it lie in their mouths any more than in 
his, to deny that they are what he, by his 
act has affirmed 'them to be? Is it enough 
for them to say that !heir principal could 
not have recovered the property or money. 
if the person having possession had re
fused to deliver or pay to him? that such 
person may be liable to deliver or pay it 
over again to a local administrator, if one 
should be hereafter appointed? that the 
grant of administration, and the condition 
of the administration bond are confined to 
property which actually belonged to the de
cedent, and was situated at the time of his 
death within the limits of the jurisdiction 
which made the grant? I think not. The 
terms of the administration bond expressly 
apply to all the goods, chattels and credits 
of the decedent which shall come to the 
hands of the administrator. We have seen 
that a domiciliary administrator generally 
receives any surplus remaining in the hands 
of a local administrator on the settlement of 
the account of the latt!!'r. And if the same 
person be, as he often is, both domiciliary 
and ancillary administrator, while he is 
first accountable in either character accord
ing as he receives assets in one or the other, 
it is his duty to pass over the surplus re
maining in his hands as ancillary, to his 
hands as domiciliary administrator. Are 
not his sureties as domiciliary administrator" 
liable for the surplus so received or pa8sed 
over? In Adams' heirs V. Adams' adminis
trator, 11 B. Monr. 77, the suretiel" of a 
person as ancillary administrator were dis
charged from liability for assets received 
in that character, on the ground that 
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243 he should be regarded as ·holding 
them as domiciliary ariministrator. If 

they were properly discharged, his sureties 
as domiciliary administrator were of course 
chargeable. See 1 Rob. Pr. (new) 189, I 
4, and cases cited. There is no difference 
between tbe form of the grant and bond in 
the case of a domiciliary, and in tbe case 
of an ancillary administration. And if the 
former may operate upon assets received 
and held by the administrator as such 
within the state, though situated abroad at 
the decedent's death, why may not the lat
ter? In the case before stated, of property 
of a decedent being carried, or one of his 
debtors removing, from a state in which 
there is no administrator, to another, in 
which there is one, I do not see how the 
estate of the decedent could ever get the 
benefit of the property or money, unless it 
could be recovered by the administrator in 
the state to wbich it is removed, because 
there is no other administrator; and if one 
should be appointed, he could not, as we 
have seen, sue as such in another state. I 
know of no exception to that rule. It is 
true that the title of an administrator re
lates back to the death of his intestate, so 
as to enable him to sue for causes of action 
arising between that period and the date of 
his appointment. But he must in such a 
case, I think, sue in his capacity of admin
istrator, and not in his own right. When 
he' has once acquired actual possession of 
the property, he has then a legal tiUe to it, 
which he can thereafter assert in his own 
name. Story's ConJl. Laws, f 516. He 
must of course sue in his capacity of ad
ministrator for cause of action accruing in 
the lifetime of his intestate. 

It would hardly be contended that where, 
in an ordinary case, an administrator as 
such sues for, recovers and receives, or 
demands and receives without suit, property 
or money, and holds it as assets of his 
intestate, the sureties of the administrator 
conld exonerate themselves from liabil-

ity therefor, merely by showing 
244 ·that it did not in fact belong to the 

intestate. A fortiori, it would seem 
they could not, merely by showing that 
though such property or money did in fac'; 
belong to the intestate, yet it ought to have 
been received by some other administrator 
in some other state, who may never have 
been appointed; or, if appointed, may 
never have claimed it, or even been e~ti
tIed to sne for and recover it. In Burnley 
v. Duke, 2 Rob. R. 102, it was held, that 
though an administrator de bonis non can
not recover of a former administrator assets 
converted by him (because they are not 
unadministered assets, and therefore not 
within the scope of the commission of the 
administrator de bonis non), yet if he ac
tuallY receive them, he and his sureties are 
accountable therefor. In that case, if the 
sureties of the administrator de bonis non 
had not been responsible, the sureties of the 
original administrator would bave been. 
The question was, which of two sets of 
sureties was responsible? One or the other 

certainly was; and in either aspect, those 
entitled to the estate had an ample and 
effective remedy. It would seem to be still 
more reasonable to bold the sureties of an 
administrator responsible for assets re
ceived by him as such, when those entitled 
to the estate would otherwise have no se
curity whatever. The bond of an adminis
trator de bonis non is expressly limited to 
the assets which are unadministered, wbile 
the bond of an original administrator is 
unlimited in its terms, and extends to all 
the assets which may come to the hands of 
the administrator. If the sureties of the 
former are liable for assets received by their 
principal, though derived from a subject 
not embraced by the limited terms of their 
bond, why are not the sureties of the latter 
liable for assets received by their principal, 
and tberefore embraced by the general 
terms of their bond, though derived from a 
subject at one time situated out of the 

state? I think that wherever an ad-
245 ministrator *receives or holds within 

the state in which he was appointed, 
property or money as assets of his intestate, 
he and his sureties are accountable therefor 
as assets, unless it be clearly proved that 
such property or money belongs to some 
other person to whom tbe administrator. 
personally: has accounted, or will have to 
account for the same. 

I have examined, I belieye, all the cases 
referred to in the argument on this branch 
of the case, and I am not aware that there 
is one of them in conflict witb the conclu
sion to which I haye come; though there 
are dicta in some of them which may be 
so .. Without undertaking to review them, 
I will notice only the case of Fletcher'S 
adm'r v. Sanders, 7 Dana'S R. 345, which 
is perhaps tbe strongest case cited by the 
counsel of the appellant in support of their 
view. In that case it was held, that the 
surety of an executor to whom letters testa
mentary were granted in Kentucky (which 
however was not the place of the testator's 
domicil at the time of his death), was not 
responsible for assets received in a foreign 
state and never brought. to Kentucky. Upon 
the ground that they were never brought to 
Kentucky, the opinion of the court was 
expressly placed. And even in that opin
ion, one of the three judges who composed 
the court. did not concur. Most of the cases 
on this subject, and no doubt all that are 
material, are cited and commented upon 
in Story's Confl. Laws, i 507-529; and in 
1 Rob. Pr. (new) p. 159-194. 

I have stated my opinion as to the prin
ciples of law which seem to be applicable to 
this case; and it now only remains. so far 
as this branch of it is concerned, to apply 
them to the facts of the case; which can be 
easily done. In 1840 William T. Avory 
died in Granville county, North Carolina. 
intestate, unmarried and without issue. 
leaving a small personal estate in that 

county, and no estate, so far as the 
246 record shows, any ·where else. He 

left seven distributees at law, who 
were his mother, brothers and sisters; all 
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of whom (except perhaps one sister, who 
may ttave resided with her husband in 
1'lorth Carolina), seem to have resided in 
Mecklenburg county, Virginia, which ad
joins Granville county, North Carolina. 
His debts were very few in number and 
small in amount, and most of them were 
probably due in Virginia. He had lived in 
Granville county but a year before his 
(leath, and doubtless had removed to that 
county from Mecklenburg, Virginia, where 
the rest of the family relided. His brother, 
George W. Avory, who lived with his 
mother at the time of his death, and for 
several years thereafter. and was guardian 
of several of the distributees. who were 
infants, qualified as his administrator soon 
after his death, to wit, in March 1840, in 
the County court of Mecklenburg, giving 
the usual bond with surety in the penalty 
of four thousand dollars. He immediately 
took possession of the property in North 
Carolina, and held it. or its proceeds, in 
Virginia. as assets of his intestate. The 
perishable property was sold by him in May 
1840. about two months after he qualified, 
on a credit of tweh-e months. the bonds 
being taken payable to himself as adminis
trator. Whether the sale was in Virginia 
or North Carolina does not appear. The 
slaves were sold in Virginia in July 1840, 
under a decree of the County court of 
Mecklenburg, made in May 1840. He re
ceived a debt due to his intestate, but 
,vhether he received it in the one state or 
the other, does not appear. It does not 
appear that any person ever administered 
in North Carolina. or had any interest in 
having administration granted there. It is 
extremely probable, from all the circum
stances, that the contrary is the fact, and 
that it was deemed to be best by the parties 
concerned, to have but one administration, 
and to have that in Virginia, where all, 

or nearly all, the distributees "and 
247 creditors *resided. Upon this state 

of facts I have no difficulty in coming 
to the conclusion that the sureties of the 
administrator became responsible for the 
assets 80 received and held by him in Vir
ginia, though situate, at the death of his 
intestate, in North Carolina. 

'rhe next question to be considered is, 
Whether the sureties of the administrator 
have been discharged from that liability as 
to the slaves belonging to the estate of the 
intestate, by reason of the decree of the 
County court of Mecklenburg, made in 
May 1840. appointing George W. Avory 
commissioner to sell the said slaves, divide 
the proceeds among the distributees, and 
by reason' of the sale made under that de
cree and the other circumstances of the 
case? 

I think this question must be answered in 
the affirmative. The slaves were not re
quired for the payment of debts, and the 
administrator had therefore no right to sell 
them. He was willing at once to surrender 
them to the distributees for partition, and 
did in effect do so. He was himself a dis
tributee, and was guardian of two others. 

The slaves could not be divided in kind, 
and a sale was therefore necessary for the 
purpose of dh·ision. But some of the dis
tributees were infants, and a decree for a 
sale was therefore obtained. That decree 
was made in a suit to which George W. 
Avory and his two wards were defendants, 
and all the other distributees were plain
tiffs. George W. Avory was not a party to 
the suit as administrator, thus showing 
that he had, in effect, surrendered the sla,-es 
to the distributees for partition. The bill 
alleges that he had paid all the debts of his 
intestate without a sale of any of the slaves. 
and prays for a decree for a sale of the 
slaves and division of the proceeds. The 
defendants answered the bill, admitting its 
allegations, and expressing their willing
ness that the court should decree according 
to the prayer thereof. And a decree ",as 

accordingly made. Shortly after 
248 -the decree, to wit. on the 1st of July 

1840, the sale was made by George W. 
Avory as commissioner, at public auction, 
on a credit of twelve months, as prescribed 
by the decree; at which sale he purchased 
one of the slaves, and another distributee 
the other. No report of the sale was made, 
and no other order appears to have been 
made in the suit until May 1847, about the 
time of the institution of this snit, when, 
on the petition of the plaintiffs, the order 
of sale made seven years before was set 
aside. The record does not contain a copy 
of the petition, if it was in writing, nor 
show the grounds of it. Nor does it appear 
that the administrator or his sureties had 
any notice of the petition or motion to set 
aside the order of sale. The bill in this 
s11it, which was filed by the same persons 
who were plaintiffs in the suit for the sale 
of the slaves, alleges that "the slaves were 
sold by the administrator ullder a pretended 
order obtained by him from the County 
court of Mecklenburg, under some false 
pretext, without the knowledge or consent 
of the complainants, and which order was 
afterwards set aside by the said court." 
The administrator, being a non-resident of 
the state, and it seems insolvent also, never 
answered the bill. The sureties in their 
answer rely upon the suit and decree for 
the sale of the slaves. and the proceedings 
under the decree, for their exoneration from 
any liability on account of the slaves. There 
is no proof in the record to sustain the 
vague allegation contained in the bill of 
fraud on the part of the administrator in 
obtaining the order of sale. It devolved on 
the plaintiffs to prove it. The sureties do 
not admit it in their answer. though they 
do not in terms deny it, doubtless because 
they had no informatio~ on the subject. 
But the circumstances of the case strongly 
tend to disprove the allegation. The sale 
was made at public auction, in the neigh-

borhood of the distributees, one of 
249 whom (besides the commissioner -him 

self) was a purchaser at the sale, and 
none of whom complained of it until seven 
years after, when the commissioner had 
become insolvent and left the state. There 

V R, 14 Gratt-3O 467 
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ill no such irregularity, if any, on the face 
of the proceedings as avoids the decree for 
the sale of the slaves. It must be regarded 
then as a valid decree at the time it was 
made; and the effect of it was, to take the 
slaves out of the hands of George W. Avory 
all administrator, and place them in his 
hands as commissioner of the court. The 
lIureties of the administrator were thereby 
as completely discharged from liability as 
they would have been if the administrator 
and commissioner had been different per
sons, and the former had delivered the 
slaves to the latter under the decree. That 
liability being once discharged, was not 
revived by the order made seven years there
after setting the decree aside; whether that 
order was regularly made, or was itself 
valid, or not; a question which it is there
fore unnecessary to determine. 

The only other question which it will be 
necessary to notice is as to the propriety of 
charging the administrator and his sureties 
with the amount of the bond of Henry W. 
A'fory to the intestate for two hundred and 
fifty-four dollars and twenty-eight cents, 
due 1st March 1839. I con car in the opin
ion of the Circuit court upon that question, 
and for the reason expressed in the opinion, 
to wit, "the payment of the same having 
been pro\"ed by one of the persons Interested 
therem as distributee, and his deposition 
never having been taken in the cause, since 
the release of said interest, to prove said 
payment." 

The result of my opinion is, that the ad
ministrator is chargeable to the distribu
tees in the sum of six hundred and sixty
seven dollars and eleven cents, with interest 
on four hundred and fifty-five dollars and 

thirty-six cents, part thereof, from 
250 September 1, 1848, being *the balance 

due on his administration account, 
without charging him with the proceeds of 
the sale of the slaves. The decree should 
therefore be reversed wi th costs, and a 
decree entered in conformity with this 
opinion. 

ALLEN, P., and LEE and SAMUELS 
Js., concurred in the opinion of Moncure, J. 

DANIEL, J., dissented. 

Judgment reversed. 

251 ·Dunlop It als. v. Harrison's Ex'ors 
It als. 

January Term, 1868. RIchmond. 

Wills -BeqUetlt of Slav. In Trut for Free Negrou
CaM at Bar.-Testator havlnlr «Iven by his will a 
larlre real eMtate and also anoultieH to certalo free 
uelrroes, tben says. "It Is my will and desire that 
my executors hold all the reRldue of my estate. 
as trusteell for the support and maintenance of 
Frankey MlleH. Laurena Auderson aod Ann 
Marla Jackson, and the children of Ann Marla 
0101\ Laurena." &tc. "Aod shOUld it be nece!IRary 
In carrylntr out this clause of my will to sell my 
• dave ... I desire my t'xecutors to sell tbem privately 

or publicly as may lIeem best, selectlu them &'004 
homes and Irood mastel'll." The three lelrateell 
are free nelrroea. and about ellrhty slaves are In
cluded In this reRldue of testator's estate. B.LD~ 

I. S--s.--BHect.~at the slaves Included 
In the residue cannot be held In trust for the 
free nelrroes. as they cannot be held dlrecUY 
by them. 

:a. S __ Alternative Prova.lon-Ooe IU ..... -BHect 
oa tbeOtller.t-Tbat thoulrh the provts\on that tbe 
slaves shall be held In trn~t by the executors for 
the free netrroes Is lIlelral, the provision tbat if 
necessary the slaves shall be sold, Is not Inval· 
Idated by the Illelral provision; but Is letral and 
valid; and the free nelrrQes shall take the pro
ceeds of the slaves. 

a. s .... -Beq_t of Resld __ WorU D_otlnc 0b-
Ject of Beq_t-EHect.*-The whole property In 
the residue belnlr Irlven to the executors In trust. 
the addition of the words. "for the support and 
malntenance of the beneficlarlea," does not 
Umlt the beque"t to that object. bnt the whole 
beoell.cI~l1Dterest passes to the free necroeB. 

This was a bill filed in the Circuit court 
of Amelia county by the hei!'ll and next of 
kin of Nathaniel Harrison deceased, against 
his executors, devisees and lelf8:tees, seek
ing to set aside certain prOVIsions of his 
will, and to have him declared intestate as 
to the subjectll embraced in these provi
sions. 

Nathaniel Harrison died intestate and 
unmarried, in the summer of 1852, having 
made a will which bore date in July of that 
year, and which was duly admitted to pro
bate in the County court of . Amelia. The 

executors therein named, William H. 
252 Harrison and ·Samuel S. Weisiger, 

qualified as such, and took upon them 
the burden of the administration. 

By the first clause of the will the testator 
directs his debts to be paid. By the sec
ond, third and fourth clauses he gives to 
Frankey Miles, to Ann Maria Jackson and 
Laurena Anderson, each, a tract of land 
by metes and bounds; and by the fifth 
clause he gives a tract of land to Edwin 
Harrison'S four youngest children, then in 
being, and any others that might be born 
after the date of his will. By the sixth 
clause of his will he gives to his executor8 
in trust for the support and maintenance of 
Edwin Harrison's four youngest children, 
or any other after-born child of his, the 
sum of one hundred dollars for each child; 
and if the legislature should pass a law 
requiring said children to leave the state, 
he directs his executors to pay each of said 
children one hundred dollars. By the se,"
enth clause he directs his executors to pay 
Frankey Miles six hundred dollars a year 
as an annuity during her life; and by the 
eighth and ninth clauses he directs his exec
utors to pay to Laurena Anderson and 
Ann Maria Jackson each the sum of two 

-See the principal case cited \D Shne v. 'l'nrk •• .; 
Oratt.273. 

tSee a case of alternative Ilrovl~lons In Llterolry 
Fund v. DawMon. 10 r.elll'h 141. 

*See Rowlett v. Rowlett, II I.ellrh Sl,:I8; Younl!' Y • 

Va ... ~. 2 P. & H. 167, 171. 
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hundred and fifty dollars a year during of the slaves to the free negroes, whether 
their lives: and if they should be required directly or in trust, is ~oid; the provision 
to leave the state, the executors were to for a sale in the last clause in the 11th item 
pay each of them two hundred and fifty of the will, does not render the bequest 
dollars in lieu of said annuity. By the valid. Because, 1st. It does not authorize 
tenth clause he gives to these three women a sale for a general conversion, but only in 
all his houl!lehold and kitchen furniture, to the event that the legatees should be com
be equally divided among them. The elev- pelted to leave the state. And 2d. Because it 
enth clause of the will, which was the great could only be valid on the doctrine of con
subject of controversy, is in these words: version; and, on the principles of that doc-

"Item 11th. It is my will and desire that trine, it is necessary that the sale should 
my executors hold all the residue of my be required to take place certainly and 
estate, as trustees, for the support and under all circumstances, which was not 
maintenance of Fran key Mites, Laurena the case here. They referred to Curtis v. 
Anderson and Ann Maria Jackson, and the Hutton, 14 Ves. R. 537; 2 Story's Eq. Jur_ 
children of Ann Maria and Laurena, free t 1214; Smith v. Claxton, 4 Madd. R. 484; 
from a11 debts and liabilities of the hus- Barker v. May, 9 Barn. &: Cress. R. 489, 17 
bands of said Ann Maria and Laurena; and Eng. C. L. R. 426; Heth v. Rich. Fred. &: 

in the event of their being required to Pot. R. R. Co., 4 Gratt. 482; 2 Lomax Ex'ors 
2S3 *leave the state, I desire the said res- 169; Tazewell v. Smith's adm'r, 1 Rand. 

idue of my estate to be equally divided 313; Evans v. Kingsberry, 2 Id. 120; Fere
amongst Frankey Mites, Laurena Anderson bee v. Procter, 2 Dev. &: Bat. 439; Newby 
and Ann Maria Jackson. And should it be v. Skinner, 1 Id. 488; Clay, &:c. "-. Hart, 'i 
necessary in carrying out this clause of my Dana's R. 1; Stoner v. Zimmerman, 21 
wilt, to sell my slaves, I desire my execu- Penn. R. 394; Blight '-. Manuf. &: Mechan
tors to sell them privately or publicly, as ics Bank, 10 Barr's Pa. R. 131; Wright v. 
may seem to them best, selecting them good Trustees of Methodist Church, 1 Hoffman's 
homes and good masters." Ch. R. 202; Arnold v. Gilbert, 3 Sandf. Ch. 

The estate of the testator consisted of R. 531; Davenport v. Coltman,3S Eng. Ch. 
about twenty-five hundred acres of land, 'R. 516. 
eighty-four slaves, the usual amount of 4th. That the residuum ha\"ing been given 
stock, crops and perishable property found for the support and maintenance of the 
on estates of that size, and about eighteen legatees, the extent of the bequest was 
thousand do11ars in money and bonds. He limited by its object; and therefore an en
ow-ed about from three to five thousand dol- quiry should have been directed to ascer
lars; and as executor of his brother he was tain whether the whole property was 
indebted to his testator's estate from eight necessary. They referred to Ilinsmore v. 
to ten thousand dollars. Of the devisees and Biggert, 9 Barr's P. R. 133; Liptrot v, 
legatees Frankey Miles was a free woman Holmes, 1 Kelty's R. 381. 
of color, Laurena Anderson and Ann 
Maria Jackson were her daughters, and the 2SS -Macfarland. Davis and Patton. for 
others were her grandchildren by one of the appellees, insisted: 
her sons. Laurena Anderson and Ann 1st. That though it were true that the 
Maria Jackson were the reputed children bequest of the slaves to the free negroes 
of the testator; and the slaves disposed of either directly or to trustees for their bene
in the eleventh clause of the will were fit is null and void; yet this testator con
neither husbands, wives or parents of the templating that such might be the case, had 
said legatees. provided in express terms, for a sale of the 

The cause came on to be heard on the 5th slaves, if that should turn out to be the 
of April18SS, when the court dismissed the case, for the purpose of carrying into effect 
bill with costs. Whereupon the plaintiffs his intention in favor of his legatees: And 
applied to this court for an appeal, which they examined the will to show that this 
was allowed. was the real object of the last clause of the 

11th item. They denied that the doctrine 
Jones and C. Robinson, for the appellants, of election had any application to the case; 

insisted: and insisted that it was a case of alterna-
1st. That by the statute the free negroes tive provisions in which the testator look

could not take the slaves. Code, ch. 103, t ing to the possibility that the provision 
4, p. 458. which he preferred was not legal, had pro-

2d. That the bequest to trustees was on vided for that eyent by another provision. 
the same footing as a bequest to the free of the legality of which there could be no 
negroes, and was equally void. Common- doubt. To show that such an alternative 
wealth v. Martin's ex'ors, 5Munf. 117, 143; provision is valid, they referred to Foone 
Bass v. Scott, 2 Leigh 356; Trotter v. v. Blount, 2 Copp. R. 464: Hubbard v. 

Blacker, 6 Porter's R. 269; Craig Goodwin, 3 Leigh 492; The Commonwealth 
254 v. Leslie, 3 Wheat. *R. 563; Leggett v. v. Selden,S Munf.160; 2 Wms. Ex'ors 9l.'i; 

Dubois,S Paige's R. 114; Hubbard '-. Craig v. Leslie, 3 Wheat. R. 563; Inglis 
Goodwtn, 3 Leigh 492; Smith's adm'r v. Trustees of Sailor's Snug Harbor, 3 
1'. Betty, 11 Gratt. 752; Hill on Trustees Peters' R. 99, 116, 117, 11q; Literary Fund 
172; Davenport v. Coltman, 3S Eng. Ch. R. v. Dawson, 10 Leigh 147. 
516. 2d. That thoulrh the property is gh'en for 

3d. That it being clear that the bequest the support and maintenance of the lega-

469 
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tees, the whole property is given, and 
obviously the intention was to give the 
whole; and where that is the case, it is 
well settled that the whole passes. Paxton 
v. McLemore, 2 Dev. & Bat. Equ. R. 285; 
Webb v. Kelly, 16 Eng. Ch. R. 1st part, 
470; 2 Roper Leg. 1438 to 1443, 1474, 14n; 
3 Bacon's Abr. 796, title Papist; 2 Lomax 
1!lx'ora 71, 73. 

LE1!l, J. The doctrine of "constructive 
conversion" which has been somewhat dis
cussed by the counsel has, I think, no 

application to the present case in the 
256 -sense in which it is usually accepted 

and applied by courts of equity, and 
with the incidents which attend it in the 
view of those courts. The will in question 
here does not direct lands to be converted 
into money nor money into lands, but pro
Yides only for the conversion of a particular 
kind of personal property into money upon a 
suppo'Sed contingency which it specifies. 
Nor, as I shall endeavor to show hereafter, 
have the legatees for whom the benefit of 
that property is intended, any election in 
regard to the form in which they shall enjoy 
H. If they can only take it, supposing 
that they can take it at all in the form of 
money, no right of election to take it in 
any other can be cast upon them. 'rhe de
cision of the cause must depend upon the 
construction which is to be placed upon the 
proTisions' of the' will, and from this their 
legal operation and effect is to be deduced. 
To determine the construction then which 
the will is to receive we are to enquire 
\vhat was the meaning and intention of the 
testator, and whether that intention, if the 
same can be ascertained, was lawful in 
any form which it might be made to assume 
consistently with the terms of the will. If 
the intention of the testator is sufficiently 
indicated, and if it can in any way under 
the provisions of the will be reconciled with 
the law and its policy, it must be fully 
effectuated. And although a particular 
mode which the testator may have pointed 
out for carrying his wishes into effect be 
found impracticable or illegal, yet if he 
have also indicated another and alternative 
mode \vhich is practicable and legal,. his 
intention shall be carried into effect by 
means of the latter. And where the gen
eral intent of the testator can be seen, it 
must be carried into effect as far as it can 
be if it cannot take effect to the full extent; 
and this though it may be at the expense 
of the particular intent which cannot be 
effectuated because the testator has at-

tempted to give it effect in a way not 
257 -permitted by the law. Ram on Wills, 

ch. 13; 2 Lomax Ex'ors 6, 11; 2 
Jar... Wills 528; Pitt v. Jackson. 2 Bro. 
C. C. 51; Thelusson v. Woodford, 4 Yes. R. 
227, 325; Humberston v. Humberston, 1 P. 
Wms. 332; Chapman v. Brown. 3 Burr. R. 
1626; Finday v. Riddle, 3 Binn. R. 139, 
162; Barlett v. King, 12 Mass. R. 537 ; 
Inglis v. The Trustees of Sailor's Snug 
Harbor, 3 Peters' R. 99: Literary Fund v. 
Dawson, 10 Leigh 147. 

Now in this case the general intent of the 
testator is perfectly apparent and unmis
takable. It was that the three free negro 
women, Frankey, Ann and Laurena should 
have the benefit of his whole estate real aDd 
personal including his slaves, excepting the 
piece of land given to the children of Edwin 
Harrison and so much more of his estate as 
would be necessary for their support and 
maintenance. He gives to each of these 
women a tract of land described in the will: 
to the woman Frankey an annuity of six 
hundred dollars during her life. and to 
Laurena and Ann, each. an annuity of two 
hundred and fifty dollars, during their lives 
respectively, unless they should be required 
by some law to leave the state; and in that 
event they were to receive, each, the sum of 
two hundred and fifty dollars in lieu of the 
annuities. He gives to them also all his 
household and kitchen furniture. He then 
directs that his executors shall hold all the 
residue of his estate as trustees for the 
support and maintenance of the same three 
women and the children of Ann and Lau
rena, free from liability for the debts of the 
husbands of the two last named; and in the 
event of their being required to leave 
the state, he directs the residue to be 
equally divided amongst the same three 
women. And the next clause of the same 
item (to which I shall advert more particu
larly hereafter) shows that he expressly 
designed his slaves to be embraced in the 

devise of the residue, and that the 
258 women -named should have the ben

efit of that species of property be
longing to him as well as of the leal estate 
and annuities previously given. 

It is very manifest then that the testator 
intended the three women named should 
have the enjoyment of his whole estate 
(excepting the portion set apart for the 
children of Edwin Harrison), including his 
slaves. This was the general intent. 
Coming to the particular intent and the 
mode in which it was to be enjoyed, it was 
his will and desire that it should be held 
by his executors as trustees for their sup
port and that of the children of Ann and 
Laurena. Now by our statute it is expressly 
provided that no free negro shall be capable 
of acquiring (except by descent) any sla\"e 
other than the husband, wife, parent or 
descendant of such free negro. Code, ch. 
104, f 4, p. 458. And I 'cannot concur wi th 
the counsel who has argued that although 
a free negro may not take slaves by devise 
directly, yet that he may take the use of 
slaves the legal title to which is devised to 
a white person in trust for his benefit. 
What the free negro cannot take directly 
he cannot be permitted to take indirectly; 
and I consider that it would be as much in 
violation of the spirit and policy of the law 
to permit the free negro to have a property 
in the trust in such a case as it would be 
against its letter for him to hold the slaves 
in his own right nnder a direct bequest. 
Such a trust would be equivalent to the legal 
ownership governed by the same rules and 
subject to the same charges. Per Roane. 
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J., Commonwealth v. Martin's ex'ors, 5 
Munf. 117, 143; Bass v. Scott, 2 Leigh 356. 
And per Tucker, P., Hubbard v. Goodvrin, 
3 Leigh 492, 515. The disability ofthe free 
negro in this respect may be likened to that 
of the slave to acquire property in any 
thing; and the latter can no more acquire 
a property by way of trust than he can take 
the legal estate in the subject. Trotter 

v. Blocher, 6 Port. R. 269. See also 
259 ·Smith's adm'r v. Betty, &:c., 11 

Gratt. 752. And it somewhat re
sembles that of an alien as to real estate 
who cannot take by devise whether made 
directly or by way of a trust. Hubbard v. 
Goodwin, 3 Leigh 492. And if the case 
rested here, I should feel little hesitation 
in saying that the gift of the trust in the 
slaves to the three free negroes was of no 
more validity than a direct gift of the slaves 
themselves, and that the bequest must 
therefore fail, and the testator be declared 
intestate as to the slaves. But this is not 
all. The testator proceeds in the same (the 
11th) item of his will to declare that "should 
it be necessary 'in carrying out this clause 
of my will, to sell my slaves, I desire my 
executors to sell them pri vately or publicly 
as may seem to them best, selecting them 
good homes and good masters." Now al
though the legatees because of their status 
could not take the slaves either directly or 
by means of a trust. there is nothing in the 
law or its policy to forbid their taking their 
value in money. They are permitted to 
acquire and hold all other kinds of prop
erty, and may take even slaves by descent, 
or by purchase where the purchaser stands 
in one of the relations to the slave specified 
in the statute. To deny the general power 
to acquire slaves was as far as the legisla
ture thonght proper to go. It was never 
intended to forbid the free negro to take the 
value of slaves in money or other property. 
We have then the case of an alternative 
provision in a will by which the testator 
has taken care that his general intent shall 
be carried into effect in some form if that 
which he had already indicated, and which 
he no doubt preferred, should for any cause 
be found impracticable. To this surely 
there can be no just objection. Alternative 
provisions in wills to provide for the failure 
of the principal bequests are of very com
mon occurrence. We have an instance in 
the case already cited of the Literary 

Fund v. Dawson, 10 Leigh 147. There 
260 the ·testator provided for the failure 

of the devise contained in the 'six
teenth clause of his ·will, by directing in 
the seventeenth another and different dis
position of the same property devised in the 
sixteenth. And the sixteenth clause being 
declared void by reason of the uncertainty 
of the beneficiaries, the seventeenth was 
set up and the disposition of the subject 
made thereby directed to be carried into 
effect. So in the case of Inglis v. The 
Trustees of Sailor'S Snug Harbor, 3 Peters' 
R. 99, already cited, it was held that al
though the intention of the testator could 
not be carried into effect in the mode first 

contemplated, yet that there was an alter
native provision which with the aid of an 
act of the legislature, would remove the 
difficulty and give effect to the general 
intent. In this case the beneficiaries can
not take the subject intended for them in 
the form of slave property, either directly 
or by way of trust. But the testator has 
also provided that if a sale of the slaves 
shall be necessary in order to give effect to 
his intention, they shall be sold. 'Why 
then shall his irotention not be eifectuated 
by a sale of the slaves and a division of the 
proceeds, in a form in which they can take, 
among the objects of his bounty? It is said 
that it would be violative of the policy of 
the law to divide the proceeds of the sale 
of slaves amongst free negroes; and it 
might be contended I presume with equal 
force that the annuities given by the will 
would also be void because the estate would 
be insufficient to pay them without a resort 
to the slaves. I cannot concur in this rea
soning. I do not see how the policy of the 
law is interfered with by suifering the free 
negroes to take the money arising from the 
sale of the slaves. The object of the law is 
probably to keep slaves as far as pouible 
under the control of white men only, and 
prevent free negroes from holding peTlions 
of their own race and color in personal sub-

jection to themselves. Perhaps also 
261 it intended ·to evince the distinctive 

superiority of the white race. To for
bid free negroes from taking money by be
quest because it may ha\'c come from a sale 
of the slaves of the testator could not, that 
I can see, promote the object had in view, 
nor can I see any such prohibition in the 
law or its policy. The case decided by 
Judge Robertson as stated by the counsel 
diifereC:. materially from the case before us. 
There was a devise of slaves directly to a 
free negro, but there was no alternative 
provision in case the former could not be 
carried into eifect. The devise was simply 
and absolutely void, and the free negro could 
take nothing under it whatever; and there
fore although the slaves were sold for pay
ment of debts and there was a surplus, the 
free negro could not claim under a void 
devise. Here, the right to the proceeds 
does not depend upon a void provision, but 
upon one which is rendered fully effectual 
as to the slaves by the plain direction to 
the executors to convert them into a form 
in which the beneficiaries may lawfully 
take the benefit of the devise. 

But it is said that the necessity to sell 
which the testator had in mind, was not to 
overcome the disability of the free negroes 
to take the slaves as such, but that which 
might be found to exist for the purpose of 
paying debts or to make an equal division 
of the property among the three women in 
the event of their being required to leave 
the state. It could hardly have been to pro
,-ide for a deficiency to meet the debts. The 
testator could scarcely have been ignorant 
that it was ttnnecessdry to give authority 
to his executors to sell his slaves or a part 
of them, if the debts rendered it neceSllSry, 
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ao,d the direction is not for sale of such preferred should prove to be impracticable 
part of the slaves as might be necessary to or illegal. Indeed the most unbounded in
meet a deficiency of the other assets; the dulgence has been shown by the courts to the 
language is "to sell my slave8," evidently ignorance, unskillfulness and negligence 

meaning the whole. The sale he was of testators, and judges have even shown 
262. contemplating was a sale *that might themselves astute in averting their effects • 

. be found necessary" in carrying out A testator is regarded as inops consilii, and. 
this clause" of the will, and in that clause every allowance will be made for his want 
no allusion whatever is made to his debts. of better knowledge of the rules of law as 
Nor is there any sufficient reason for re- I well as those of grammar and orthography. 
stricting the meaning of the testator to the Where he may have obscured his meaning 
necessity of a sale for the purpose of mak- by conflicting expressions, his intention is 
ing partition if the free negroes should be to be sought rather in a rational and con
required to leave the state. In point of fact sistent than an irrational and inconsistent 
there would be no absolute necessity for a purpose. And if the will may admit of 
sale if those persons did leave the state, more than one construction that is to be 
beca~se their respective shares might still preferred which will render it valid and 
be held by the trustees for their benefit and effectual, ut res magis valeat quam pereat. 
the profits accounted for to them, though 1 Jarm. Wills 318; Jenkins v. Herries, 4 
in that event it certainly would have been Madd. R. 67; Ram. on Wills (8Law Lib.). 
much more convenient, and the testator ch. 4, p. 422; 2 Jarm. Wills 522, 526. 
may have designed that they should be sold. But whether the testator knew of the ex
But he did not mean only in that event. If istence of this law and attempted to evade 
he bad so intended why not say •• And its provisions, or not, or whether he had in 
should said women be required to leave the mind the possibility of a sale being neces
state. then I desire my executors to sell sary to enable the free negroes to en
my slaves &c." His language is "And 264 joy his *bounty or not, are matters 
should it be necessary in carrying out this of very little importance. That he 
clause of my will &c." He did not mean might have attempted to dispose of hi. 
by the term "clause" only that sentence in property in a mode not sanctioned by the 
which he spoke of the women being re- law, is" no reason why he should not be al
quired to leave the state, but evidently lowed to dispose of it in a manner that the 
meant the whole eleventh item or article of law will sanction if he hIlS taken care to 
his wi11. That such was the sense in which insert a provision which may have that 
he used that word is I think perfectly clear, effect. Nor is it material what may have 
and it is of little importance to enquire been the necessity for a sale that crossed. 
what may be its exact philological signifi- his mind when he made the provision in 
cation. question, or whether he may have thought 

The act forbidding the acquisition of such neceBSity might arise from different 
slaves by free negroes paBSed in 1832, and causes, or whether in fact it may exist for 
the testator mayor may not have known more reasons than one. He has used lan
~here was such a law. That he bequeathed guage broad enough and strong enoutrh to 
his slaves to trustees for the benefit of the embrace the necessity for such a sale arIsing 
three women instead of giving them di- from the total and absolute disability of the 
rectly is not conclusive that he knew of this beneficiaries to take the bounty intended. 
law or meant to evade its provisions. For for them by any other means or in any 
be gave all th e residue of his estate as well other mode. And certainly there could be 
as the slaves to the trustees for the same no more urgent and imperious necessity for 
purpose, and the slaves are gi ven as part of a sale than that arising from such disabil
the residue. But if, as is most probable, ity; and although the will does, not say in 
he did know there was such a law, he totidem verbis that in case of such neces-

might have supposed that although sity the executors shall sell and dh'ide the 
263 *he could not gIve the slaves directly, proceeds amongst these residuary legatees. 

yet that the law did not intend to yet such is the necessary and inevitable 
prohibit a gift to white persons as trustees implication from the language employed, 
who should hold the legal title to the slaves and no express provision to that effect could 
and have the personal control of them but render the intention clearer. 
should give to the free negroes designed to But it is asked who is to judge of the 
be the objects of his bounty, the benefit and necessity and when and how it is to arise? 
profits of their labor. Nor can it be a mat- And it is said the executors might collude 
ter of surprise if he should have so thought, with the free negroes to evade the law by 
when as we have seen, counsel learned in ·holding the slaves on the pretence that they 
the law have argued with earnestness and were converted into money and that there 
ingenuity that such is the true construction will be no one interested to sue and carry 
of the statute. He might very well have out the policy of the law. 
had doubts upon this point, and surely it It is the duty of the executors to CODstrue 
may be permitted to a testator under such the will and carry out the intention of the 
circumstances to guard against his possible testator by selling the negroes and applying 
mistake or ignorance of the law by pro'dd- the proceeds as he has directed, as they 
ing some other mode in which those who cannot lawfully do so in any other mode. 
were the objects of his bounty might enjoy They were authorized and it was their duty 
:what he desired to give if that which he to sell the slaves at once as the will in 
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265 e1fect required *an immediate sale in that after providing for debts and the an-
order to carry the intention of the nuities and for the support and maintenance 

testator into effect. But to meet the ex- of the legatees, there will be a surplus not 
igencies of the will equity will if necessary disposed of and which will pass to the 
regard the slaves as absolutely converted next of kin. 
into money and will deny to the legatees It is to be observed that the eleventh item 
any election in the matter. The doctrine is or clause of the will is a residuary clause 
inapplicable to the case because the free by which the whole residue of the estate is 
negroes are incapable of taking the slaves given to the executors as trustees for the 
and no election is to be forced on a party benefit of the parties named; and it is a 
:for the purpose of creating a forfeiture. well settled rule that where a residue is 
Foone v. Blount, Cowp. R. 464; Walker given every presumption is to be made that 
v. Denne. 2 Yes. jr. R. 170; Commonwealth the testator did not intend to die intestate 
v. Martin's ex'ors, 5 Munf. 117, 127, per as to any part of his estate. Philipps v. 
Coalter, :J. ; Hubbard v. Goodwin. 3 Leigh Chamberlaine, 4 Yes. R. 51; 2 Rop. Leg. 
492, 513, :Judge Tucker's opinion; Craig v. 1461. And where the interest or profits of 
Leslie. 3 Wheat. R. 563. The first of these the subject are given to or in trust for a 
cases involved the right of a creditor who legatee or for the separate use of a legatee, 
was a papist to have payment of his debt without limitation as to continuance. the 
al(ainst the testatrix out of the proceeds of principal or corpus will be considered as 
real estate directed to be sold by the will bequeathed also unless from the na
for payment of debts, and the last three con- 'NJ7 ture of the subject or *the context of 
cerned the rights of aliens in respect of real the will, the interest or produce only 
esbte, but they furnish an illustration by was plainly intended. 2 Lomax Ex'ors 71; 
analogy bearing strongly upon the rights Elton v. Sheppard, 1 Bro. C. C. 532; Phil
of the legatees under the will in this case. ipps v. Chamberlaine, ubi sup. ; Rawlins v. 
If the executors entertained doubts as to the Jennings, 13 Yes. R. 39; Adamson v. Arm
true construction of the will it was their itage, 19 Ves. R. 411. In the case last cited 
right and their duty to apply to the proper Sir William Grant said, "In the case of 
court to construe the will for them and di- personalty words of qualification are re
rect them in the discharge of their duties. quired to restrain the extent and duration 
If they have failed in their duty in this of the interest. Prima facie a gift of the 
respect it should not impair the rights of produce of a fund is a gift of that produce 
the legatees who could themselves demand 111 perpetuity, and is consequently a gift of 
that a sale be made if improperly delayed the fund itself." But the expression of a 
by the executors. That the executors might particular purpose for which the gift is 
continue to hold the slaves in violation of made will not operate as a condition or lim
the policy of the law would certainly be a itation of the bequest. The fund being ap
breach of duty on their part but it will not propriated to the benefit of the legatee the 
help the argument here. The most it would particular mode in which it is to be applied 
prove is that the legislature had failed to IS but a secondary object and does not enter 
provide adequate sanctions to enforce its into the substance of the gift. 2 Lomax 
prohibition to free negroes to acquire this Ex'ors 73; 1 Rop. Leg. 430; Barlow v. 
species of property. It does not furnish Grant. 1 Vern. R. 255; Newill v. Newill, 2 
any reason why the will of the testator Vern. R. 431; Barton v. Cooke,S Ves. R. 461. 
should be defeated when he has plainly Per Carr, J., Rowlett v. Rowlett's ex'ors, 5 

~inted out a mode by which it may Leigh 20, 28. So by Sir Lancelot Shad-
2ti6 lawfully be carried into e1fect, be- well where there was a gift for the mainte-

cause the executors choose to violate nance and education of the legatee, it was 
their duty. held to be an absolute gift. Webb v. Kelly, 

Following then the rational and well set- 9 Simons R. 470. And if the interest of a 
tied rules to which reference has been fund be directed to be applied to the educa
already made, and looking to the manifest tion of legatees and there prove to be a sar
general intent of the testator, I think that plus beyond the expenses of education, that 
the sentence of the eleventh item in question surplus will belong to those for whose ed
should be interpreted as if it read, "and ucation it was intended to be applied. 
should it be necessary in carrying out this Rowlett v. Rowlett's ex'ors, ubi supra. 
clause of my will, to sell my slaves because Now we have here the case of a residuary 
my said legatees cannot lawfully have the bequest for the support and maintenance of 
benefit of them except by means of a sale the legatees, and there is nothing either in 
and con\'ersion of the same into money, or the nature of the subject or in the context 
for any other cause, I desire my executors of the will to show that the gift was intended 
to sell them publicly or privately, &c.;" to be restricted to the interest or produce 
and that the residuary devise in the will of the fund. On the contrary the plain 
was good to pass to the legatees the pro- implication is that the whole is intended 
ceec1s of the sale of the slaves after provid- to be given to the legatees. That the 
ing (if necessary to aPrlY the same or part purpose was avowed to be for maiDte
thereof to that purpose for the debts due 268 nance *aDd support is as we have 
and the annuities pre,'iously given. seen but a secondary consideration and 

The only remaining question relates to does not enter into the substance of the gift. 
the interest or quantum of estate that the And I think it clear that it must be regarded 
legatees take in this subject. It is said as an absolute gift of the entire estate, sub-
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ject of course to debts and the annuities 
previously given. Whether the children 
mentioned take along with their mother or 
in remainder after her death, whether chil
dren after born or only those living at the 
death of the testator were to take and 
whether the testator intended by the clause 
in which he looked to the event of the leg
atees being required to leave the state to 
create any new or differep't estate from 
that which he had intended in the previous 
clause, are all questions with which the 
appellants here have no concern, and which 
it is neither necessary nor proper should be 
decided in this case. Whatever may:be 
their solution the estate is equally given 
away from the next of kin. 

I think that the Circuit court did not err 
in dismissing the bill, and am of opinion 
to affirm the decree. 

The other judges concurred in the opinion 
of Lee, J. 

Decree affirmed. 

269 ·Southall'. Adm'r v. Taylor & al •. 

oJanuary Term, 18&8, Rlcbmond. 

I. Bxec:atora-Fal1are to Collect Debtll thro1llrh N ...... 
pnce-Uablllty.·-Testator directs all his property. 
real and personal, except bls slaves. to be sold. 
and the proceeds of the Bales. tolrCther with what 
money mlllht be due to him. to be put and kept 
at Interest for the benefit of his wife and children. 
until "tbe cblldren lihould arrive at the &Ire of 
twenty-one years or be married. He bad In bls 
lifetime taken the bond of two men who were 
partners. for a partnerllhlp debt. and It was un
paid at his death. They were reputed to be 
wealthy men. and the executor permitted tbe debt 
to remain uncolle;ted until one of tbem died. and 
tbe IIrm as well as Its members proved to be In
aolvent. Tbe executor Is bound to account for tbe 
debt. 

:I. Same-s.aa-..5IuDe.-In this case one of these 
partners purchased property at the pabllc sale 

.Bxecutora-Fallure to Collect Debts throUlrh N ...... 
pnce-L'abllltY.-In Anderson v. Piercy. lIO W. Va. 
•• It was said: "If wben he (an executor) settles 
bls account. he bas not received a debt. and It ap
pears. tbat It lias been lost throullh bls nelllillence 
or want of proper dlllllence. be should be charlled 
wltb such debt as of the time. wben be oUllht to 
have received It. bad he used due diligence. The 
mere want of proper dlllllence on his part or bls 
nellUllence does not make debts due bls testator tbe 
property of the executor. and therefore. If when be 
settles bls accounts. he can show. that a particular 
debt Included In the Inventory and not returned 
as worthless or doubtful was nevertheless a debt. 
which could not have been collected by the use of 
dlllR'eDCe either because of the actual InKOlvency 
of the debtor. or because he had a Bubstar.tial de
fense. or bel'ause thoDllh when the Inventory was 
made the debt was belleved to be due. yet If It 
turns out. that it was not actually due. he oUllht 
not to be charlled with lIucb debt. For It remained 
the debt of hb testato~. tboullh the administrator 
was nellUllent In not attemptlnllits collection or In 

made by the executor, aud executed bls bond with 
hlB partner as his Burety. The executor havlnlll" 
failed to collect the money wheu he mlllbt have 
collected It. and the oblillors bavlnll failed. the 
executor Is bound to accouut for tbe amount of 
the debt. 

3. 5a __ RIa'ht to Accept One Partner 115 Sarety for 
Aaotber.-One partner Is not Bucb security for the 
other. as aD executor Is authorized to take In 
seUlnll the property of bls testator. 

This was a bill filed in June 1852 in the 
Circuit court of the city of Williamsburg 
and county of James City by the widow 
and children of Henley Taylor deceased 
against Robert Anderson as ~he adminis
trator of George W. Southall deceased, who 
was the executor of Henley Taylor, for the 
settlement of his administration account. 
All the children but one, were infants, and. 
sued by their next friend. 

Taylor by his will which bore date on the 
18th of September 1848, appointed George 
W. Southall his executor, and directed that 
all his property real and personal, except 
his sfa ,'es, should be sold, and the proceeds 
of the sales, together with what money 
might be due to him, should be put and 
kept at interest, for the benefit of his wife 

and children, until his children 
270 *should each arrive at the age of 

twenty-one years or be married. And 
he directed that his wife should receive one
third of the profits of his estate, and that 
the other two-thirds should go to his chil
dren. And by a codicil dated December 
4th, 1848, he directed that the funds of his 
estate should remain in the hands of hi. 
executor, as trustee, during the minority of 
his children or until they should marry; 
the income therefrom to be applied to their 
maintenance and education, and he to have 
the control and management of them. 
This will was admitted to probate on the 
26th of March 1849. 

It appears that the executor Southall, 80011 

after his qualification, viz: in NO"ember 
1849, sold a tract of land belongi ng to the 
estate of his testator, to James W. Curtis, 

not brlnlllnll Rult upon It with the promptnes,.. 
which be oUllht to have exercised. See CavendL .. h 
v. Flemlnll. 8 Munf. 198; Reitz " Co. v. Bennett. .. 
W. Va. 417." 

On tbe subject of the liability of a penonal rep
rellentatlve for failure. tbroll/lb nellllirence. to col
lect debts owed tbe estate of a decedent. see 
Crouch v. Davis. lIS Gratt. 62. and foot-ItO',; Tanner 
v. Beunett. S3 GratL 251, aud foot-Me.; monorrraphic 
1104, on "OMcial Bonds." appended to San/lSter v. 
Com., 17 Gratt. 124: Mills v. Talley. 83 Va. 881. 5 ~. 
E. Rep. 888. 

In Collblll v. Boyd. '1"1 Va. 4&11. It was II&ld: "A 100.. .. 
Incurred to the trust estate tbroll/lh the nellllllence 
of the trustee mUKt be borne by him. Perry on 
Trusts. sectloll 1114; :! Lomax on Ex·orB. p. __ 8-4; 
2 Story's Eq. oJur .• Mection 1274; Miller v. Holcombe. 
II Gratt. 665; Southall v. Taylor. 14 Gratt. MI." 

A.~ to the duties and lIabllltie!l of fldnciarles. the 
prinCipal ca.~e Is cited In Watkins v. Stewart. '18 Va_ 
111\; Davis v. Chapman. 83 Va. 71. 1 S. E. Rep. 472. 

See Ilenerally. monollrallblc ROt. on "Ezecu tor .. 
and Administrators," 
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and that he sold the personal property, 
e][cept the slaves; but he returned no in
Tentory, appraisement or sale bill. 

In the progress of the cause Anderson 
was directed to settle his intestate's account 
as executor of Henley Taylor before one of 
the commissioners of the court. And on 
the report of the commissioner, three ques
tions were raised by exceptions to it, which 
were passed upon by this court. As to the 
first of these the commissioner reported. 
that on the 12th of January 1848, Jacob C. 
Sheldon and John M. Maupin executed 
their bond to Henley Taylor for the sum of 
two thousand two huudred and sixty-two 
dollars and eighty-two cents, which was 
wholly unpaid at the time of Taylor's 
death. That Taylor died the 13th of March 
1849, and Southall qualified as his executor 
on the 26th of March of the same year. 
This bond came into the hands of Southall 
a few days after his qualification along 
with other papers of his testator; and no 
steps were taken to enforce its payment 
until the 5th of April 1851, when suit was 
iostituted thereon in the Circuit court of 

Williamsburg, and judgment was ob-
271 tained *at the May term 1851. On 

this judgment three executions were 
issued, which were returoed "no effects;" 
and no part of the bond has been paid. 
Maupin died insolvent on the 26th of Decem
ber 1850, and on the 2d and 3d days of May 
1851, Sheldon made conveyances to and for 
certain creditors, which rendered it impos
sible to make the debt or any part of it out of 
him. The commissioner further reported 
that had said bond been sued on and judg
ment obtained at the fall term of 1850 of the 
said court, the money could have been made 
out of either Maupin or Sheldon, who were 
possessed of ample property to pay the same. 
Maupin and Sheldon had been merchants 
and partners for many years, and enjoyed 
the general confidence of the community, 
and were regarded as wealthy men; though 
several judicious persons had for some years 
before Maupin's death. entertaiued the im
pression that said Sheldon" Maupin were 
Dot in thriving circumstances, but rather 
on the decline; but by such persons they 
were thought to be solvent. Maupin was 
regarded by several persons as a reckless 
man in his business transactions. The 
commissioner submitted- to the court the 
question whether the executor was to be 
charged with this debt. 

As to the second qltestion, the commis
sioner reported that Maupin had executed a 
bond to Southall for one thousand and 
twelve dollars and ninety-five cents, with 
Sheldon as his surety, for purchases made 
by Maupin at the sale of Taylor's property 
made by Southall. And that it was proved 
that Sheldon was for many years previous 
to the death of Maupin and up to that time 
considered by the community at large as a 
man of large property and a wealthy man, 
and would have been taken by the best busi
ness men of that community as ample secu
rity for purchases at the sale of a decedent 
to the amount of the aforesaid sum 

'1:12 *of one thousand and twelve dollars 
and ninety-five cents; and that the 

money might have been recovered if sui thad 
been brought on the bond to the fall term of 
the Circuit court of Williamsburg for 1850. 
That Southall had ample time and oppor
tunity to have sued and obtained judgment 
th'!:reon at the said fall term 1850, but he 
did not sue until April 1851, and he obtained 
judgment at the next May term; on which 
executions were issued and returned "no 
effects." That the executions were ren
dered unavailing, by the conveyance by 
Sheldon on ,the 2d and 3d of May of all his 
own property and all the property of Shel
don " Maupin. 

The third question was as to the commis
sions of the executor. The commissioner 
allowed commissions on the receipts of 
the year 1851, that being the year before the 
institution of the suit, but disallowed the 
commissions upon the amount received in 
1849 and 1850, though a part of that then 
received was for real estate. Of this real 
estate, a large portion of the purchase 
money was permitted to remain in the hands 
of the purchaser; and was paid into bank 
by him under an order in this cause. 

The cause came on to be heard on the 
'1:1th of December 1854, when the court held, 
among other things, that the executor was 
liable for the amount of the two bonds 
above mentioned, and was not entitled to 
the commissions, which had been disallowed 
by the commissioner, expect for so much of 
the estate, real and personal, as had been 
sold by Southall, and which remained un
paid at the time of his death. And the 
court then made a decree directing certain 
su~s of money to be paid by Southall's 
administrator out of the assets of bis in
testate in his hands to be administered, to 
each of the children of Henley Taylor, 

though all of them but one were in
'1:13 fants. And the cause was *sent back 

to the commissioner, for a further 
report. From this decree Southall's admin
istrator applied to this court for an appeal; 
which was allowed. 

Peachy, for the appellant. 
Bowden, for the appellee. 

DANIEL, J. The liability of Southall's 
estate for Sheldon and Maupin's bond of 
two thousand two hundred and sixty-two 
dollars and eighty-two cents, is, I think, 
free from serious doubt. The testator by 
his will directed that all his property, real 
and personal, except his slaves, should be 
sold, and that the proceeds of sale, together 
with whatever money might be due to him, 
should be put and kept at interest till his 
children should each Ularry or attain the 
age of twenty-one years. That his wife 
should receive annually one-third of the 
profits of his estate, and that the remaining 
two-thirds should go to his children; and 
by the second and third codicils to the will 
the testator declares it to be his intention 
that each of his children shall receive his 
or her portion of his estate as they respec
tively arrive at age or marry; that the 
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funds or his estate shall remain in the conduct of his, indicating a loose adminis
hands of his executor as trustee during the tration of the estate. Viewing his conduct. 
minority of the children, or till they respec- however, in the most favorable light, it 
tively marry; that the income is to be ap- would be difficult to believe that with the 
plied to their maintenance and education; exercise of ordinary diligence he could not 
and that the executor is to have the control have found a suitable investment for the 
and management of the children. money, in the interval between the date of 

Independent of the general obligation his qualification as executor and that of the 
(arising out of the very nature of his office) institution of the suit brought by him. or 
requiring the executor to proceed with due to conceive of any satisfactory reason why, 
tliligence to the collection of the debts due I if he contemplated a change of the debt, he 
to the estate, the duty of so doing (if the did not institute legal proceedings for its 
directions of the testator are to receive a recovery at an earlier period. 
literal interpretation) is specially imposed It is suggested, however, that, giving to 
upon the executor, in plain and unmistak- the will a more enlarged and liberal inter
able terms. pretation, it was· not necessarily the dut,. 

In this aspect of the case, the duty of Southall to call in all the debts of hi. 
274 of the executor *was obvious, and testator; that if the testator left any of the 

admitting of the exercise of little or debts, due to him, safely secured, the exec
no discretion. The bond was due, being utor, though offending against the letter 
payable on demand, and if Southall regarded of the will, would bc acting in accordance 
It as one of the debts which he was required with its spirit, and the true intentions of 
under the will to call in and put at interest, the testator, in leaving such debts to remain 
it was plainly his duty, at an early period undisturbed, seeing, that the real object of 
after his qualification, independent of any the testator was to keep his Dloney at in
considerations respecting the solvency of terest till his childrpn should come of age 
the debtors, to have looked about and made or marry: the interest, in the mean time to 
enquiries for a proper investment of the be applied to their maintenance and educa
debt; and to have demanded its payment, or tion. 
at least to have notified the debtors to hold I think we should allow to Southall the 
themselves in readiness to respond to his benefit of this suggestion to the extent of 
call, whenever a suitable opportunity holding that if he found any portion of hi. 
should arise of putting the money at inter- testator's money out at interest upon such 
est, in compliance with the terms of the loans or investments as he, in the exercise 
will. Yet, though he took out letters of of a sound discretion, might have properl,. 
administration in March 1849, there is made himself, out of the testator's funds 
nothing in the record from which even an w·hich might have come into his hands as 
inference can be drawn, of a demand having executor, he would have been justified in 
been made of the debt, or of any communi- suffering such loans or investments to 
cation whatever having taken place between 276 *stand, observing, however, the same 
Southall and the debtors in relation to it, watchfulness and vigilance in look
till Arril 1851 (a space of more than two ing after their continued safety, that would 
years when, after the death of Maupin, have been needful in respect to investment. 
suit was instituted on the bond against of his own making. It would savor of too 
Sheldon, the surviving obligor. Surely, if close a sticking to the mere letter of the 
the terms of the will are to constitute the will, and of harshness to the executor, to 
rule by which the conduct of the executor visit him with the consequences of a devas
is to be adjudged, such a delay, wholly tavit for failing to essay the needless. if 
unaccounted for, cannot be treated as other- not hazardous process of changing one safe 
wise than unreasonable and unpardonable. investment for another productive of no 

The death of Southall (in November 1851) greater income to the estate. 
before the institution of the suit by the ap- We are thus led to enquire whether the 
pellees, it is true, is a circumstance pre- bond in question is such an investment of 
senting an appeal in behalf of a lenient the testator's funds as a court of equity 
view of his conduct. The suggestion could properly sustain the executor in 
arises, that had he lived it might perhaps making. And were we to follow the rule of 
have been in his power to furnish some the English chancery upon the subject. we 
excuse for his apparent want of attention should be compelled to answer the enquiry at 
to the interests confided to his care. The once in the negative~ without any regard to 
force of such an appeal, however, is greatly the solvency of the obligors to the bond at 
impaired by the opposing consideration that the time of the qualification of the executor. 
he wholly failed to make out any inven- For though, in one of the earlier cases, 
tory, or to have any appraisement of the Harden v. Parsons, 1 Eden. R. 145, the 
estate, or to return any account of lending of trust money on private bonds 

sales. or notes, was held not to amount to a breach 
275 *These evidences of a neglect of of trust, without other circumstances of 

duty on the part of the executor, negligence, it is now firmly established in 
admit, obviously, of no explanation, and England. that all investments of trust 
their presence, in the cause, is naturally money by executors. Ij.nd other trustees, in 
calculated to repress any feeling, on the mere personal securities, are at their own 
part of a court of equity, to hunt after ('x- risk. In all cases of the kind, unless ex
planations, at the best conjectural, of other press power to put out the money on per-
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sonal security is given by the cestuis que I hereafter, when passing on the recent 
trust. or conferred by the instrument under tra.nsactions of trustees, find sufficient 
which they are acting, trustees are held, reasons for declaring some rule of the kind, 
by the courts of equity there, to account for is a matter about which I deem it unneces
all losses arising from loans of the trust sary to go into any speculation or conjec
funds, except when the loans have been ture. At present I do not feel called upon 
secured by liens on real estate, or some to declare an executor or other trustee Iia
other thing of permanent ,·alue. Where ble for loss, simply on the score of his 
the executor has invested the moneys of haloing made, or allowed to stand, an in
the estate in such loans (on mortgages), or vestment of the trust funds in personal 
in such stocks as the court itself is in the securities. 
habit of directing funds in its own posses· In the absence of any directions by the 
sion to be laid out in (generally the "three testator as to the character of the security 
per cents"), and loss arises from the on which his money was to be put out, I 

insolvency of the debtors and depre- think that the executor would have been 
Zi7 ciation "'in the value of the mortgaged guilty of no breach of duty, in making 

property, or from fluctuation in the loans to solvent borrowers, taking their 
stocks, the executor is excused: but in all own bonds or notes with one or more sure
other cases of putting out the trust funds ties of undoubted ability. But I do not 
at interest (except where authorized as be- think that he had a right (without account
fore mentioned by the will or the benefici- ability for loss) to make or continue a loan 
aries), the executor is now required by the on the bond or note of the borrower alone, 
English chancery to make good all losses however ample his estate, or free from sus
and deficiencies. Wilkes v. Steward, Coop- picion his solvency might be. Such conduct 
er's Ch. Cas. 6; Adye. v. Feuilleteau, 1 Cox IS out of the usual course pursued by pru
R. 24; Holmes v. Dring, 2 Cox R. 1; Powell dent capitalists. To require on the one hand 
v. Evans, 5 VeSt R. 839, and notes; Story's and to give on the other, security. in deal
Eq. Jur. f 1274, and note; 2 Lomax on ings of the kind, is, among men of busi
Ex'ora 484. ness habits and experience, very much .. 

Chancellor Kent, however, in the case of matter of course. 
Smith V. Smith, 4 John. Ch. R. 281, whilst In the case of Miller V. Holcombe's ex.'or, 
expressing his belief in the wisloom of the 9 Gratt. 665, the trustees were clothed with 
rule, as a general one, that trustees loaning a very broad ~iscretion by the deed under 
money should be required to take adequate which they aded; yet this court held that 
peal security, or resort to the public funds, a sale hy one of them, with the consent of 
gave very strong intimations of opinion the other, of a portion of the trust subject, 
that there might be circumstances which to a solvent firm, on the credit of the 
would exonerate trustees in taking personal 279 firm alone, constituted, ·of itself, a 
security, when they had exercised proper breach of trust for which both trustees 
discretion and caution in the selection of should be responsible. And the general 
such security. And I do not think that views on the subject taken in the opinion 
th~ English rule, or one like it, can be of the court delivered by Judge Lee, would 
said to have been, as yet, adopted generally seem to me to apply with their full force to 
in this country. Certainly no such rule the case of a loan of his testator's funds by 
has as yet been declared by this court. In- an executor, or of an unreasonable indul
deed it seems to me that until a very recent gence extended by the latter to persons in
period it would have been extremely diffi- debted to the estate for moneys borrowed of 
cult. if not wholly impracticable. to have the testator in his lifetime. 
carried out a rule of the kind. to its full As I have already intimated, we cannot 
extent. in this state. It is only within a look to the mass of the English decisions 
few years past that we have had public on the subject as a guide in this case, inas
stocks in such quantity as to make it gen- much as they condemn all loans by trustees 
erally convenient, if possible, for executors on personal securities. There is. however, a 
and other trustees, especially those situated class of cases arising under wills, in which 
in parts of the state remote from the cities, the executors are clothed with the F.wer of 
to procure them. This fact, taken in con- lending on personal securities-whIch. as I 
nection with the well known reluctance of conceive, are directly in point. These 
our people to fetter and encumber their cases expressly forbid the lending by execu
estates with mortgages or deeds of trust tors on the sole credit of mercantile con
(the giving of which even for loans, at the cerns. Of this class of cases, Langston V. 

time, are generally esteemed as impair- Olivant, Cooper's Ch. Cas. 33, is a marked 
ing to a greater or less extent the and leading one. In that ca .. e the executors 

2iS ·credit of the grantors), affords, as were empowered by the will to place out a 
it seems to me. a sufficient reason specific pecuniary bequest "upon real or 

why, hitherto, there should not have been personal security, as should be thought 
any intimation of a purpose on the part of good and sbfficient;" and it was declared 
our courts to apply a like rule here. that they should not be answerable for any 
Whether, in the greatly increased facility loss which might happen without their will
which now exists of purchasing certificates ful neglect or default. The executors loaned 
of state stock. and in the well established out the amount of the legacy, together with 
policy of having, where practicable, a fixed a greater amount of their own prh'ate 
rule on the subject, the court Inay not, funds, "to a trader" "in good credit and 
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circumstances" at the time, who failed 
some years thereafter. The security taken 
was the bond of the borrower. It was 
argued that the power conferred on the ex
ecutors did not extend to the lending of the 
money on the mere credit of a man in 
trade, thus making the trust property liable 
to all the contingencies of trade; and the 
executors were held to answer for the loss: 
the court observing that the authority of 
the executors did not extend to such an 

accommodation. And in the case of 
280 Sadler v. Hobbs, *2 Brown's Ch. Cas. 

114, in which the executors were held 
liable for failing to call in a fund with due 
diligence, the fact that the party in whose 
hands the money was allowed to remain, 
was a trfl.desman, was one of the prominent 
grounds on which the court placed its ac
tion. And it is also to be observed that 
Chancellor Kent, in the case of Smith v. 
Smith. already cited, whilst intimating the 
opinion that trustees should not be held 
liable merely for lending on personal se
curity, very plainly disavows any disposi
tion or purpose to extend the indulgence to 
cases "where the borrower or his surety is 
eng "aged in mercantile or other hazardous 
pursuits." 

I am aware that there are dicta to the 
effect that the executor ou~ht to be less 
severely dealt with in cases where he has 
merely continued a credit originating with 
the testator; it is said that blame is not to be 
imputed to the executor for trusting persons 
in whose integrity and ability the testator 
himself confided. Yet I recollect no case 
in which considerations of the kind were 
allowed to have any material influence on 
its decision. And indeed it seems to me 
that in passing on the conduct of a fiduci
ary such considerations ought to be counted 
as of little or no value. Otherwise we 
should have to abandon all idea of any 
thing like a general rule on the subject, 
and to allow every executor to have a sepa
rate standard, by which to regulate his con
duct, higher or lower, dependent upon the 
greater or less degree of prudence which his 
testator may have displayed in the man
agement of his pecuniary affairs. The 
allowance of any serious weight to such 
considerations is further opposed by the 
obvious argument drawn from ordinary 
observation and experience, that the most 
prudent of men are often governed in their 
business transactions by motives at war 
with their pecuniary interests. Loans may 

ha ve been prompted by feelings of 
281 friendship, or debtors *indulged in a 

spirit of neighborly kindness and fot
bearance. How far these or motives of the 
like kind may have governed a testator in 
managing his affairs, his executor cannot 
well undertake to say. Any surmises, 
consequently. which he might form as to 
the degree of confidence which the testator 
had in the ability of his debtors. would 
necessarily be, generally, of the most vague 
and unreliable character. 

The general rule for the guidance of exec
utors in the administration of their trusts 

is thus clearly and succinctly stated by 
Judge Stanard, in delivering the opinion 
of this court in the case of Kee's ex'or v. 
Kee's creditors, 2 Gratt. 116, 128. "The 
duties of the executor (he says) are to be 
performed under the obligations of BOund 
judgment, acting on those considerations 
of worldly prudence which affect the safety 
of the pecuniary interests confided to his 
care. When such judgment, so governed, 
is fairly exercised (and tested by the facts 
existing and known at the time it is exer
cised), is such as would probably be formed 
by a judicious man managing his affairs 
with reference to considerations of mere 
worldly prudence, the executor is justified 
in acting on such judgment; and, so act
ing, is not responsible for alleged losses 
resulting from his conduct." Under such 
a rule, I apprehend that the creditors and 
legatees of an ignorant, improvident or 
careless testator would have a right to ex
pect just as great a degree of prudence in 
the administration of his estate as could be 
properly required of the executor of a per
son who had managed his affairs with the 
utmost wisdom and prudence. And it is 
difficult to conceive of any good reason for 
saying that an executor, who, after hav
ing had a reasonable time to survey the 
facts on which to form his judgment, should 
neglect to call in a loan of an exceptionable 
character or doubtful safety, should not be 
held to the same responsibility that would 

have attached to his making (under 
282 an authority *to lend) a loan of the 

like character, under a like state of 
facts and circumstances. 

The commissioner, in his report of the 
substance of the testimony taken before 
him, states that, whilst it was proved that 
Sheldon &: Maupin enjoyed the general con
fidence of the community (Williamsburg) in 
which they resided, and transacted their 
business, and were regarded as wealthy 
men, several judicious persons, who thought 
the firm soh'ent, had, nevertheless. for 
some years before the death of Maupin, 
entertained the impression that the firm 
was not in thriving circumstances, but 
rather on the decline; and that Maupin was 
regarded by several persons as a reckless 
man in his business transactions. This 
statement is well calculated to create the 
belief that if Southall had used due dili
gence in instituting proper enquiries, he 
would have found that the debt was in a 
vr.ry precarious condition. And upon a 
view of the whole case, I see no reason why 
we should struggle to except it from the 
operation of those decisions which, even 
irrespecth'e of special proofs touching the 
safety of the debt, would hold Southall 
responsible for having allowed the money 
of his testator to stand out on the obliga
tion alone of a mercantile firm. and thus to 
remain exposed to the well known uncer
tainties and hazards of trade. 

r am also of the opinion that the Circuit 
court has decided rightly in charging South
all with the bond of Maupin &: Sheldon for 
one thousand and twelve dollars and ninety-
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five and a half cents. Much of what has (as is said in that case) such sales are re
been said in respect to the debt just dis- quired to be for· cash, and the executor is 
posed of, is applicable also to this. The chargeable immediately after the sale with 
£ormer, it is true, grew out of a transac- the price. But in Pennsylvania (as with us) 
tion between the testator and the firm, and· the rule is to sell on short credits, taking 
"the latter out of a sale by the executor to bond with security. If the executor takes 
<)ne of the members of the firm in his indi- bond with sufficient security, he is not im
vidual capacity. The character of the obli- mediately chargeable, but on the maturity 
goation taken for the debt, however, is, in of the bond he becomes chargeable, and to 

each case, the same, to wit, the joint discharge himself must show that the debt 
283 *and several bond of the two members was lost without any default or neglect on 

of the concern. It is argued (it is his part. In that case the note was allowed 
"trne) that there is no good reason why.a to stand about six months, when the princi
party should not be received as surety for pal and surety, apparently before in good 
another in his private dealings merely be- circumstances, both failed, and the admin
cause the two happen to be associated in istrator was charged with the debt. 
a mercantile firm. But of this I am not There is nothing in the evidence more 
_tisfied. On the contrary, the close and immediately applicable to the debt in ques
intimate relation which subsists between tion, to explain away the prima facie case 
the members of such a partnership, and made against Southall; and when we take 
which confers upon each, whether prudent into view his whole conduct in the man
or reckless, an almost complete power over agement of the estate, his negligence and 
the pecuniary interests of all the members, consequent liability are only made the more 
presents to my mind a very strong argu- apparent. 
ment why one of them, when contracting The 6th section of the 132d chapter of 
to give security, should be expected to the Code does not define the "negligence 
tender some person whose credit and fortune or improper conduct" which subjects an ex
are not thus blended with and dependent ecutor to liability for a lost debt, and I ha"e 
upon his own. not regarded it. therefore, as affecting in 

So far as the matter of security is con- any manner the questions which I 
cerned, the difference would seem to be one 28S have been considering. *The true 
of form rather than of substance, between object of the section is, as I conceive, 
selling to a firm composed of two members. to settle any question which might other
and taking their bond without security, and wise arise as to the propriety of charging 
selling to one of the members, and taking the fiduciaries and other persons therein 
his bond with the other as security. mentioned with the interest as well as the 

I believe, lpo. that with the mercantile principal of debts lost by their negligence or 
portion of the community, if not with busi- improper conduct. 
ness men gc:nerally, in transactions of loans Upon the whole, I think that the decree of 
of money, sales on credit, and negotiations the Circuit court, in reliopect to both of the 
of the like kind, when a surety or endorser bonds of Maupin & Sheldon (viz: the bond 
is required, it is the common usage not to for two thousand two hundred and sixty-two 
offer or accept one member of a mercantile dollars and eighty-two cents, and the bond 
firm as surety or endorser for the other. for one thousand and twelve dollars aud 

Passing by these matters, however, with- ninety-five and one-half cents), is right. It 
out further intimation of opinion respect- seems to me. however, that the court erred in 
ing them, it seems to me that Southall is so much of its decree as relates to Southall's 
clearly bound for the amount of the bond commissions on his receipts. On the 1st 
in question, on the ground that he did not of July 1850, when the Code went into oper
use ordinary diligence in respect to it after ation, he had not incurred any forfeiture of 
it fell due. He suffered nearly twelve commissions under the provisions of the 
months to elapse after its maturity with- act of 1825, only sixteen months ha"ing 
out (so far as the record shows) making then elapsed since the <,ate of his qualifica
any demand for its payment. And tion as executor. The effect of the Code 
even after the death of Maupin, the prin- was to repeal the act of 1825, in such case, 

cipal in the bond, he suffered three and there being no longer, in existence, 
284 ·months to pass before he brought any law declaring a forfeiture of commis-

his suit .. The debt was one on , .. hich sions on moneys received by him prior to 
the debtors had no reason for expecting the 1st of July 1850, fnr failing subse
indulgence. When Maupin bought at the quently to settle his accounts wilhin twu 
sale he no doubt expected that he would be yeaJ'A after his qualification, he was I think 
required to pay when his bon~ should fall entitled to such commissions. And as he 
due. And the testimony is ample to show died before the expiration of six months 
that the debt would in all probability have after the end of the year commencing on 
been paid if payment had been demanded the 1st of July 1850 he did not incur a for
and insisted on. feitllre of commissions, on such of his re-

The case of Johnston's Estate, 9 Watts & ceipts as were subsequent to that date, 
Sergt. 107, is in point to sho,,, that after under the 8th section of chapter 132 of the 
the debt became due the burden was with Code. Boyd's ex'on v. Boyd's heirs, 3 
Soutball to account for it, or to show, in Gratt. 113. 
case of its loss. that he had used due dili- I perceive no other error in the princi
gence in the effort to collect it. In England pIes of the decree. It seems to me, however, 
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that before executions should be allowed to 
go out for the sums decreed to the infant 
appellees respectively, some person should 

be designated by the Circuit court to 
286 receive the Itmoney in trust for the 

infants. When this shall have been 
done, executions can issue in the names of 
the infants, with an endorsement that the 
money is to be paid to the person so desig
nated. 

I am of opinion to reverse the decree to 
the extent of the error indicated in respect 
to Southall's commissions, and to affirm it 
in all other respects: and to remand the 
causes to the Circuit court for further pro
ceedings, &c. 

MONCURE and LEE, Js., concurred in 
the opinion of Daniel, J., except that Mon
cure, J., was not prepared do say that one 
partner would not be a proper surety for the 
other in a transaction wholly unconnected 
with the partnership. 

ALLEN, P., dissented as to the bond 
given to the testator, but concurred in the 
opinion as to the one given to the executor; 
he being of opinion that a partner is not a 
8ufficient surety for his copartner. 

SAMUELS, J., dissented as to both bonds. 
Reversed in part, and affirmed in part. 

287 -Hunter v. Humphreys. 

April Term, 181i8, Richmond. 

Maryland. made ber WIll, and emancipated cer
tain of ber lilavesat ber deatb. Sbetben Irave as 
follow8: I Irlve to my brotber B. durlnlr bIB life. 
all tbe rest of my slaves; and at bls death. tbOOle 
above tbe alre of fifteen years to be Immediately 
free and fully emancipated; and thOfJe under tbe 
a.re of fifteen years tu be bound out In P. O. 
county In tbe !.tate of Maryland. until they sball 
arrive at tbe &Ire of ellrbteen years. when they 
and their Increase shall be free and fuHy eman
cipated. A child of one of the female 8laves left 
to B for life. born durlnlr tbe life of B, Is emanci
pated by the wilL 

At the January term 1857 of the County 
court of Alexandria county, Harriet Humph
reys, a negro, filed her petition for leave to 
sue for her freedom: and at the same term 
Robert W. Hunter appeared by his counsel. 
I¥Id claimed to be the owner of said negro. 
And, by consent of parties, the court made 
an order directing the sheriff of the 

county to hire out the petitioner 
288 Ituntil final judgment should be ren

dered in the case. 
At the next May term of the court the 

jury found a special verdict, in which they 
stated, that Mary Green Hardy, of Prince 
Georges county, Maryland, in July 1829 
made her will, which is set out in full; and 
that it was duly admitted to probate in said 
county in the year 1830. By the first and 
second clauses of her will Mrs. Hardy 
emancipated certain slaves by name and the 
children of one of them, at her death. The 
fourth clause is as follows: "I give and 

•• .!IIaves-Suit forPreedOlB-WronlrExerc:IM of J1I- bequeath unto my brother Basil Hatton. 
rtadlctlon-How Adv ... tqe Tuen.·-In a 8ult for during his life, all the rest of my slaves; 
freedom there Is a special verdict which IInds and at his death, those above the age of fif
that tbe defendant tooll: posse!lllion of tbe plaintiff teen years to be immediately free and fully 
In tbe county of Prince Geor!res. Marylaud, and emancipated, and those under the age of 
bas IIlnce retained bel' In his possession down to fi fteen years to be bound out in Prince 
the Institution of this suit: but It does not state Georges cOlmty in the state of Maryland, 
tbat tbe plaintiff was detained as a slave In tbe or in the district of Columbia, until they 
county wbere the suit was broulrht.-Tboulrh de- shall arrive at the age of eighteen years. 
tentlon of tbe plaintiff wbere tbe snit Is bronlrht when they and their increase shall be free 
Is neces.~ary to ir\ve tbe court jurisdiction. yet and fully emancipated." The residue of 
as tbe court has Ireneral jurisdiction over tbe the testatrix's estate was given to Basil Hat
.ubject matter of controvel'llY, the objection ton; and he was appointed sole executor of 
to tbe exercise of jurisdiction In the partlcu· the will. 
lar case. for tbls cause. Is matter In abatement The special verdict further found that 
of tbe proceedlnlr, and should be pleaded. or among the slaves embraced in the residuary 
broulrbt to tbe notice of the court by rule or bequest of negroes to Basil Hatton, ,,"as a 
motion before the lury I" sworn In tbe cause. woman named Marietta, of whom the peti-

2. Spec:lal Verdlc:ta-When Not Defel:tlve.t-In a ape· tioner Harriet was born about the year 
clal verdict. If tbe facts found make a case upon 1836, and more than a year prior to the 
whlcb tbe court may render a judirment upon the death of Basil Hatton, That Hatton died 
merits, tbe verdict Is not defective becau"e otber in August 1840, in the county of Prince 
facts exist wblch mllrbt bave been found, and GeorgeR, Maryland, where he resided before 
whlcb would bave made a different case requlrlnlr and at the time of his death. That the de
a different judgment. fendant Hunter took the petitioner into his 

a. WUls-Conatruc:tlon o'-Emanclpatlon o • .5laves- possession in the county of Prince Georges. 
Cae at _B_~r.::-I_n July 1829 ~~: ~ __ o!_ P. G. county, I where he had obtained .letters testamentary 
-See Ratcliff v. Polly. 12 Gratt. 1128. 0!1 the e~tate of Ba~tl Hatton; a!,~ has 
As to the effect of a judlrment "'here there Is a I SlDce retaIned possessIon of the petItioner 

wronlrful exercise of jUrisdiction, see /oot-rwt, to I do~n to the time of the institution of this 
Andrews v. Avory. 14 Gratt. 2211. SUIt. 

tVerdlCU-Wben Not Defectlve.-It Is no objection After the finding of the special verdict. 
to a verdict that enoulrh Is not found to an~wer the' cause was at the same term re-
tbe purpolte of one of the partl~8. provided what 1M 289 moved to the Circui t court of It Alex-
found be clearly stated. Scott v. Alexander. I andria cOl1nty. And by consent of 
Wash. 335. parties the verdict was amended, and an 
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act of the state of Maryland passed in 1809, 
was agreed to be considered as incorpo
rated in it; and it was further agreed that 
the said act was in force at· the date of 
the will of Mary G. Hardy, and ever had 
been since and is still the law of Maryland. 
This act, after reciting that by the law of 
Maryland slaves may be emancipated 
either by last will and testament or by deed 
of manumission; and that as to slaves lib
erated at a future day or on a contingency, 
the state and condition Clf the illsue of such 
slaves was not settled with sufficient legal 
precision, it was enacted, t 2. "That from 
and after the first day of February eighteen 
hundred and ten, if any negro or mulatto 
female slaves, by testament or last will or 
deed of manumission, shall be declared to be 
free after any given period of service, or 
at any stipUlated age, or upon the per
formance of any condition, or on the event 
of any contingency, it shall be lawful for 
the person making such last will and testa
ment or executing such deed of manumis
Ilion, to fix and determine in the same the 
IItate and condition of the issue that may 
be born of such negro or mulatto slave 
during their period of service. II By section 
3 it was provided that if in such cases, such 
persons did not in their will or deed of 
manumission, fix or limit the state or con
dition of the issue that might be' born of 
lIuch negro or mulatto female slave, then 
the state and condition of such illsue should 
be that of a slave. 

The Circuit court rendered a judgment 
upon the special verdict in favor of the pe
titioner: And thereupon Hunter applied to 
this court for a supersedeas, which was 
allowed. 

Brent, for the appellant, insisted; 
1st. That this case having occurred in 

Maryland, must be governed by the 
290 law of Maryland; and that ·from a 

very early period, it had been held 
in that state, that the issue of slaves con
veyed or bequeathed by deed or will for life 
or years, born during the existence of the 
particular estate, belong absolutely to the 
owner of the life or particular estate, un
less such issue shall be otherwise disposed 
of by the deed or will. Scott v. Dobson, 1 
Har. & McH. 160; Somerville v. Johnson, 
Id. 348; Standiford v. Amos, 1 Har. 4: 
John. 526; Halnilton v. Cragg. 6 Hal'. 4: 
John. 16; Chew v. Gary, Id. 526; Bohn v. 
Headley, 7 Id. 257; Sutton v. Crain, 10 Gill 
4: John. 458; Holmes v. Mitchell. 4 Maryl. 
R. 532. That by the act of 1809 the grantor 
or testator had authority to confer freedom 
on such issue; but if that was not done, 
they were slaves. That the act was in ac
cordance with the case of Maria v. Sur
baugh, 2 Rand. 288, and ,vas to be construed 
and applied upon the principle of that case. 
And he insisted that this will made no dis
position of the issuoe of the slaves given to 
Hatton for life; and therefore they were 
slaves. 

2. That the special verdict did not find 
that the appellant Hunter held the slave in 

the county of Alexandria, which was nec
essary to give the court jurisdiction; but 
on the contrary, finds that he took posses
sion of the petitioner in the county of 
Prince Georges, Maryland, and had since 
retained possession of the petitioner down 
to the institution of this suit. Code, ch. 
106, f I, p. 464: Ratcliff v. Polly 4: als., 12 
Gratt.528. 

3. That the special verdict was too un
certain and defective for the court to render 
judgment thereon. That it was not suffi
cient to find the act of 1809; but it was an 
established rule of law in Maryland, that 
the legatee for life of slaves, was entitled 
to the issue of the female slaves born dur
ing the existence of the Hfe estate: and 
this had not been found. 1 Rob. Pr. 184. 

4. The special verdict has not found 
291 whether Basil *Hatton ever qualified 

as executor of his sister: and as such 
assented to the bequest of freedom: and 
this assent was necessary. Tucker, P., in 
Nicholas v. Burrus, 4 Leigh 289; Sutton v. 
Crain, 10 Gill 4: John. 458; Bolling v. The 
Mayor of Petersburg, 3 Rand. 563. 

Funsten and Carrington, for the appellee, 
insisted: 

1. That the act of1809 recognized the dis
tinction drawn between, on the one hand. 
the case of Maria v. Surbaugh, and cases 
of that class, and on the other, the cases of 
Elder '". Elder's ex'ors, 4 Leigh 252; Ers
kine v. Henry, 9 Id. 188; Lucy v. Chemin
ant's adm'rs, 2 Gratt. 36. and Osborne v. 
Taylor's adm'r, 12Id. 117. That whilst the 
statute established the principle of Maria 
v. Surbaugh, yet whether a case came 
within the operation of the statute was to 
be ascertained in the same way and by the 
same criteria, as we ascertain in Virginia, 
whether a case falls within the principle of 
Maria v. Surbaugh or Erskine v. Henry. 
For this they referred to Hamilton v. 
Cragg, 6 Har. 4: John. 16. And applying 
the principle of the cases to the construction 
of the will of Mrs. Hardy, they insisted that 
she intended to emancipate all her slaves, 
and all their issue. 

2. That the question of jurisdiction could 
not be taken in this court. The act. Code, 
ch. 169, f 1, p. 641, authorized a suit to be 
brought in any county 'Wherein the defend
ant resided: and the County and Circuit 
courts of Alexandria county being courts' 
of general jurisdiction, the objection could 
only have been taken by plea in abatement, 
or by motion to the court to dismiss the 
petition on the ground of want of jurisdic
tion. Bradley v. Welch, 1 Munf. 284: 
Monroe v. Redman, 2 Id. 240; Ratcliff v. 
Polly and a1s., 12 Gratt. 528. 

3. That it was too late to object in this 
court that it did not appear that Hat-

2Q2 ton had qllalified as executor·of Mrs. 
Hardy. But if the objection might 

be taken here, the time for which he had 
held the slaves must be conclusive to show, 
either that he qualified as executor and as
sented to the bequest in his favor. or that 
some one else had qualified and had assented 
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to the legacy. And if assent had been that such questions, though not litigated 
given to the legacy for life, it operated in before, and therefore never passed upon by 
favor of the legatee' in remainder. the jury, should for the first time be raised 

in the appellate tribunal. 
ALLEN, P. Upon the petition of the Another error assigned in the petition 

appellee that she was unlawfully detained is, that the verdict is too uncertain and de
as a slave in the county of Alexandria, in fective for the court to render judgment 
the possession of the appellant, she was thereon. The law of Maryland is not found 
permitted to institute a suit for her free- or stated by the jury with sufficient cer
dam; the appellant appeared and claimed tainty, and being a foreign law should have 
to be the owner of the negro, and, by con- been found as a fact by the jury. After 
sent of parties, the court ordered the ap- the verdict was found, certain facts were 
pellee to be hired out by the sheriff of said agreed between the :partie'l, which by their 
county until final judgment. At a subse- consent were to be considered as in
quent term a jury was s\vorn to try whether 294 corporated -in and to form part of the 
the appellee was free or not. A special special verdict. In this agreement of 
verdict was fQund, which by consent was facts an act of the general assembly of 
afterwards amended; and by further con- Maryland is set out in full, and it is agreed 
sent the cause was removed to the Circuit that this act was in force at the date of M. 
court. which rendered judgment on the G. Hardy's will, under which this contro
special verdict as amended for the appellee. "ersy arises; and that said act has ever 

One of the errors assigned in the petition been since and still is the law of Maryland. 
is, that it is found by the special verdict It does not appear on the face of the ver
that the appellant· took possession of the dict, nor is there a spggestion in any part 
appellee in Prince Georges county, Mary- of the record, that there was any other law 
land, and still retains possession of her of Maryland bearing uJlOn the case. There 
there, and the court of Alexandria county is no uncertainty in thiS respect on the face 
had therefore ·no jurisdiction to try the of the verdict. In the absence of a finding 
cause. The special verdict finds that the of any other law in Maryland affecting the 
appellant took the appellee into his posses- questions in controversy, the court must 
sian in said county of Prince Georges, act on the presumption that the law of 
where he administered on the estate of Basil Maryland in other respects is similar to the. 
Hatton, and has since retained her in his laws of Virginia. Harper v. Hampton, 1 
possession down to the time of the institu- Har. &: Johns. 623, 710; and 1 Rob. Pro 230. 
tion of this suit. But it is not found, as and the cases there referred to. 
the petition states, that he retained posses- A third objection though not assigned as 
sian of her in Prince Georges county. error in the petition, has been taken in the 

The verdict does not find that she was argument here. The verdict, it is argued. 
detained as a slave in Alexandria has not found that Basil Hatton ever qual-

293 county; and detention as a slave -in ified as the executor of his sister, and as 
the county or corporation where the such assented to the bequest of freedom. 

suit is brought, is necessary to give the 'rhe verdict finds the will, the probate, the 
court jurisdiction. The court, however, birth of the appellee about a year before the 
has general jurisdiction over the subject death of B. Hatton the residuary legatee 
matter of the controversy, and the objec- and executor, the death of the said B. Hat
tion to the exercise of the jurisdiction in ton, and that the appellant took possession 
the particular case for the cause alleged is. of the appellee, having administered on B. 
matter in abatement of the proceeding, and Hatton's estate, and that he has since re
should be pleaded, or brought to the notice tained possession. The will was admitted 
of the court by rule or motion before the to probate in 1830, B. Hatton died in 1840, 
jury was sworn to try whether the peti- and this suit was instituted in 1857. 
tioner was free or not. No such motion or The verdict shows that the appellant took 
suggestion was made in this case. The and held possession of the appellee in his 
detention of thp. petitioner as a slave in I representative character as part of B. Hat
Alexandria county, instead of being con- ton's estate. If B. Hatton did not qualify 
troverted, seems to have been conceded in as the executor of his sister, it would seem 
previous stages of the proceedings. It was from the facts found that he held the slaves; 
so alleged in the petition. The appellant and therefore after such a length of time 
appeared at the same term, and without con- the reasonable presumption is that the 
troverting this allegation, consented that 295 administrator with the will ·annexed 
the sheriff of Alexandria county shOUld hire did assent to the legacy. The claim 
her out until final judgment. It thus ap- of the appellant and his taking possession 
peared she was detained as a slave within of the appellee as part of B. Hatton's estate. 
the county. In Polly v. Ratcliff. 12 Gratt. is an affirmation on his part of an election 
528, Judge Daniel observes, Hthat it is by B. Hatton to hold as legatee for life 
hardly to be supposed that the legislature, under the will, if he qualified as eXE;cutor, 
in dispensing in these suits for freedom, or that there was an assent 80 as to perfect 
with the rules and declaration and plead- his title as residuary legatee, and that 80 
ings, designed that questions of jurisdiction he became entitled to the increase born 
should be litigated before the jury with&ut during his life estate. I think that there 
notice to the petitioner." Still less can it is no valid objection to the finding of the 
be supposed that it was e\'er contemplated special verdict, upon either of the grounds 
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relied on; and that the question whether 
the appellee under the will of Mary G. 
Hardy is entitled to her freedom, \'I"hich 
alone was intended to be presented and was 
decided by the court below, fairly arises 
upon the record. 

The testatrix had her domicil in Mary
land; the property was in that state; and 
there her will was published and admitted 
to probate. The will must, therefore, be 
considered with reference to the laws of 
that state. The act of the general assembly 
of Maryland incorporated by agreement in 
the special vercli'(t, after reciting in the 
preamble that slaves may be liberated by 
the laws of that state either by last will 
and testament or by deed, and that when 
female slaves were declared to be free at a 
future time, the condition of the issue born 
before that time seemed not to be settled 
with sufficient legal precision, proceeds in 
the first section to enact that it shall be 
lawful for the person making such last will 
or deed to fix and determine in the same 
the state and condition of the issue that 
may be born of such negro or mulatto fe
male slave during the period of her service. 
The second section provides that if the 
state and condition of such issue shall not 
have been so fixed and limited, that then 
the state and condition of such issue shall 
be that of a slave. The effect of these pro
visions is to establish by positive enact
ment the principle recognized by this court 

in Maria v. Surbauf.h, 2 Rand. 228, 
296 confirmed by many subsequent cases, 

and the established law of this state 
until it was modified by the Code, ch. 104, 
• 10, p. 458, which provides that such issue 
of any female emancipated by deed or will 
thereafter made, shall be free when the 
mother's right to the enjoyment of her 
freedom arrives, unless the deed or will 
otherwise provides. 

It has been averred in argument, and the 
cases referred to pro\"e, that in Maryland 
the increase of slaves conveyed or be
queathed by deed or will for life, born dur
ing the existence of the particular estate, 
belong absolutely to the owner of the par
ticular estate, unless such increase shall be 
otherwise disposed of by the deed or will. 
This proposition, as between the owner of 
the particular estate and the remainderman, 
was decided in Maryland as early as 1749, 
in Scott v. Dobson, 1 Har. & McH. p. 160. 
It was reaffirmed and acted upon between 
similar parties in Somerville v. Johnson, 1 
Har. & McH. 348. In that case the opinion 
of Daniel Dulany, a member of the pro
prietary's council, is published, who though 
he disapproved of the principle, considered 
himself bound by Dobson v. Scott, and 
gives the two principal reasons which gov
erned the court in that case: 

1st. That unless the owner of the partic
ular estate took the increase, he might have 
no interest worth regarding, to take care 
of the issue. 

2nd. That in such cases a bounty was in
tended; but if the issue went over, instead 
of a benefit there might be a loss. The 

principle established in these cases seems 
still to be adhered to in Maryland. See 
Holmes v. Mitchell, 4 Maryl. R. 552. A 
different rule prevails in Virginia; the 
slaves born during the particular estate 
constitute a part of the testator's estate, 
unless otherwise disposed of; Erskine v. 
Henry, 9 .Leigh 183; and the owner of the 
particular estate is entitled to their services 

during the existence of that estate, 
2fJ1 and no *longer. As has been already 

observed on another error assigned, 
this law of Maryland, as gathered from 
judicial decisions, is not referred to in the 
special verdict, and there is nothing in the 
record indicating that it was relied on or 
brought to the notice of the court below. 
If it constituted a material part of the ap
pellant's case, it should have been pro"ed 
as a fact on the trial; and a mere sugges
tion in the appt!'llate court that other facts 
existed which might have been proved and 
found, ought not to avail the party, if the 
facts as proved make out a good casco 

But the interpretation of the will would 
not be affected, whether construed with 
reference' to this rule of the Maryland 
courts, or the law of Virginia only. The 
law of Maryland, and the principle estab
lished in Virginia in Maria V. Surbaugh, 
equally recognize the right of the testator 
to fix and determine the state and condi
tion of such issue born during the existence 
of the particular estate. It resolves itself 
at last into a question of intention. In the 
cohstruction of wills we are to find out the 
meaning, the intention, the will of the tes
tator; and unless it violates some provision 
of Jaw, it must be carried into effect. An
derson's ex'ors v. Anderson, 11 Leigh 616. 
And in Holmes V. Mitchell, 4 Maryl. R. 
532, the judge observes, "that in the inter
pretation of wills the intention of the tes
tator is to be gathered from the entire 
instrument, and prevails, unless it violates 
some established principle of law; and 
where there is a general intent and a par
ticular minor intent, the latter must give 
place." In Virginia, as such increase, if 
not otherwise disposed of, are the slav.es of 
the testator's estate, any words showing an 
intention to emancipate all his slaves, will 
embrace the after-born. Thus, in Pleas
ants V. Pleasants, 2 Call 270, "respecting 
my poor slaves all of them as I shall die 
possessed with shall be free." In Elder v. 

Elder's ex'ors, 4 Leigh 252, Hthe 
298 remaining part of my negroes." *In 

Erskine V. Henry, 9 Leigh 188, "all 
his nf'groes to be free and at full liberty." 
In Binford's adm'r v. Robin, 1 Gratt. 327, 
"that all my negroes be liberated." In 
Lucy V. Cheminant's adm'r, 2 Gratt. 36, 
"all the rest of my slaves." In Osburne V. 
Taylor's adm'r, 12 Gratt. 117, the testator 
bequeathed in trust for the benefit of an
other for life, the whole of his negroes not 
before disposed of or devised; and provides 
that at the death of the beneficiary for life, 
"it is further my will and direction that 
the slaves embraced in this item be oeman
cipated." In all these cases these general 
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terms of description were held to embrace from certain slaves named being be
the after·born issue. The last is a pecul- queathed, and declared to be free on the 
iariy strong case, because it was contended death of the legatee for life. Here the be
that as the slaves undisposed of were given quest is of all the rest of her slaves, treat
in trust for life, and the clause emancipa- ing them as a class. That she intended to 
ting referred to the slaves embraced in this embrace issue as well as parents, is evident 
item, it was equivalent to a bequest eman- from the whole context of the will. 
cipating slaves by name. As, however, the 300 In *two clauses she gives freedom 
life tenant was entitled to the issue during immediately at her death to certain 
the existence of the particular estate, the slaves who are named, and she takes care 
clause emancipating was descriptive of the in each case to declare that the children 
class, and embraced all. shall also be free. In the clause in regard 

In Maryland it was decided, before the to the rest of her slaves, after dividing 
passage of the law made part of the bill of them into those above and those under fif
exceptions. that under a will leaving cer- teen, and directing the latter to be hired 
tain slaves who were named, and their out until they attain the age of eighteen; 
increase, to his wife for life, and at her considering that some of the last class 
death he left all the above negroes free, and might have issue after the death of the lega
also left his lands after her death to be tees for life, and before arriving at the 
divided amongst them, that the increase I age of eighteen, she takes care to provide 
were emancipated. Jack v. Hopewell, cited for such increase. 
in a note to 6 Har. &: John. R. 2. In the various provisions concerning the 

And in the case of Hamilton v. Cragg, 6 slaves and their emancipation, the testatrix 
Har. &: John. 16, the clause was in these had reference not so much to the time when 
words: "Item. I give to my sister five the will would legally take effect, the period 
begroes by name Frank, Joe, &:c., to pos- of her death, as to the time fixed for the 
sess and enjoy during her natural life them actual enjoyment of freedom. When the 
and their increase; and my will is that after emancipation was to be immediate, she 
the death of my sister the above named provides for the children of the females so 
negroes be free." There, as in this case, immediately set free. When after the 
there was no limitation over of the in- termination of the particular estate. eman-

crease, and it was decided that such cipation was conferred after a limited serv-
299 increase became free at *the death of itude, the increase if any in this interval 

the life tenant, because though not are provided for. She could not foresee the 
directed to be free and the emancipation duration of the life estate. If it continued 
was confined in terms to the above named more than fifteen years, all the negroes 
negroes, it was merely descriptive of the under fifteen years of age when it ended, 
persons who were to take their freedom. wot11d have been born during the existence 
That the will made no difference in the of the particular estate. But looking to the 
condition of the mother and children dUTing termination of the life estate as the period 
the life of Mrs. T., none at her death was when emancipation was to take effect as to 
intended, but all were equally the objects the slaves included in the general bequest 
of the benevolence of the testatrix. of the rest of her sla"es, she divides the 

The will in the case under consideration, whole class into those above and those 
shows an intention to dispose of all her under fifteen, without reference to the pe
property; and the leading intent is to riod of their birth, thus including all 
emancipate all her slaves. By the first parents and issue; and to one set she gives 
and second clauses referring to her slaves, Immediate freedom; to the other and their 
she emancipated certain slaves named, after· born issue, freedom at eighteen. I 
with. their children, to take effect immedi- think the general intent to fix the state and 
ately at her death. By a third clause she condition of all, is sufficiently apparent 
bequeaths to her brother B. Hatton, during from the whole context of the will. 
his life, all the rest of her slaves; and at 301 and that the descriptive *terms used, 
his death, those above the age of fifteen when interpreted with reference to 
years to be immediately emancipated, and what precedes and follows, show that the 
those under the age of fifteen to be bOllnd testatrix intended to embrace all living at 
out in Prince Georges county until they I the termination of the particular estate, the 
arrive at the age of eighteen years, when increase as well as the mothers, in the two 
they and their increase shall be free and classes of negroes above and those under 
fully emancipated. the age of fifteen. 

The rest and residue of her estate, real, I am for affirming the judgment. 
personal and mixed, she gives to her brother The other judges concurred in the opinion 
Basil Hatton; and appoints him sole execu- of Allen P. 
tor. The will interpreted with reference to ' 
the decisions in this state, would emanci- Judgment affirmed. 

·Condon v. South Side R. R. Co. 
APril Term. 1858. Richmond. 

pate the after-born issue; and construed 
with reference to the rule established in 302 
Maryland, the terms used are stronger to 
m"inifest the intention to fix the state and 
condition of the increase than the terms 
tlsed in the cases of Jack v. Hopewell, and 
Hamilton v. Cragg. No difficulty arises 

Contracts with RaI.,.,.. - Acreemeat to Sabmlt 
Puture D1spata to Enlrl_'.-The aiTeement be
tween a railroad company and a contractor pro-
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vldes: And whereas the above work must be 
Inspected and received. It Is hereby all'reed that 
the enll'1neer of the company or BOme one ap· 
pointed by him. shall be the Inspector of Bald 
work. shall determine when this contract Is com· 
plied with accordlnll' to Its just and fair Interpre· 
tatlon. and the amount of the same. and all 
disputes and dlMculties arlslnll' nnder the same: 
and his decision shall be oblill'atory and concluHlve 
between the parties to this contract, without 
further reconrse of appeal. HBLD: 

•• .5ame-Same-Dec:l.sloa of Eacl- Ceaclualv .. -
The decision of the enll'1neer III conclusive upon 
the parties: And thbtln relation to the price of 
a specle."I of excavation not mentioned In the 
speclllcatlonli. 

-Contracts with RallrHCIs-qree.ent to Submit 
Futare Dlapute. to Enclaeer-Dec:lsloa of Enlrlneer 
CODCluslve.-In Norfolk. etc., R. R. Co. v. Mlll.~, III 
Va. 1143. 3! S. E. Rep. DIi6. Jl'DGB BUCHANAN,In a dis· 
hentinll opinion, said: "In order. therefore, that 
the Interests of neither party mlll'ht be placed In 
lterll by disputes aM to any of the matters covered 
by their all'reement. or In reference to the work to 
be done, or the compensation to be paid, It was 
expressly stipulated that the enll'lneer's determlna· 
tion of those matters !!hould be 'Ilnal and concll18lve 
on all partle>l. ' That such was the effect of the pro
... I>don of the contract referred to I" settled by the 
decl"lon" of tbl" court and of the Snpreme Court of 
the United State ... and by the II'reat welll'ht of au
thority In tbbl county. Kidwell v. B. &; O. R. R. 
('0.. II G ratt. 878: Condon ro • • 'iouIA.id~ R. II. Co.. 14 
t;r.jlt. SlrJ: Baltimore 4; O. R. R. Co. v. PollY. Woods "Co .. 14 Gratt. 447: James River and Kanawha Co. 
v. Adams. 17 Gratt. 441 (note): Martiushnrll & Po· 
tomac R. R. Co. v. March. 114 U. S. Mil." 

Alraln. In Newman v. United Stales, 81 Fed. Rep. 
I:!&. It was Raid: "By the terms of the contract the 
work was to be under the charlle of an enJl'\neer 
or other ofticer de!lillnated by the II'Overnment. and 
all material" and work were snbject to his Inspec· 
tion. and to hili acceptance or rejection. All mate· 
rlaL-1 were to be measured In excavation, and all 
("a.~es where c\aSHll1cation should be donbtfnl were 
to be decided by the enll'1neer In charll'e. 'rhese 
("on tractor.>. In view of their stipulations with the 
/l'overnment. are conclu~lvelY bound by the esti· 
mates of the enll'1neer. and cannot recover beyond 
what he ha. .. allowed them. In the absence of fraUd 
or of such Ill'll8l1 error IIr mistake In ludll'Ment as 
would Imply bad faith on the part of the enll'lnl."er. 
Klhlberll' v. U. S .. 117 U. S. 1IU8: Railway Co. v. PrIce. 
138 U. S. 180, II Sup. Ct.:IOO: Railway Co. v. Gordon, 
151 U. S.2811. 14 Sup. Ct. 843: Railroad Co. v. March. 
114 U. S. Mil. II SuP. Ct. 10116: Oll'den v. U. S.,II C. C. A. 
251, eo Fed. nr.: Mundy v. Railroad Co .• 14 C. C. A. 
r.K3. fI7 Fed. 833: (.'(JA(lon ... Railroad Co .• 14 (lralt. IIO:!." 

In NorfOlk. etc .. R. R. Co. v. Mill .. , III Va. 83\1, 22 S. 
K Rep. 5116, KEITH. P., In aconcurrlnll opinion. Raid: 
"The ("l1He of ('olldon r. south.lde R. R. (:0., 14 Grall. 
m, Is a memorahle jud&"mtmt. It settled the law 
In this state npon a mONt IntereRtlnll' qnestlon. and 
has been freqnently cited with approval In the 
conrts of other Ktates. It was followed In the case 
"f the Jame .. River & Kanawha Co. v. Adams. 17 
oratt. 441. and we do not qneNtion nor doubt the 
law as thus estabU .. hed." 

See also, the principal case cited In Mills v. N. & 
W. R. R. Co., 110 Va. 1ilIO. 111 S. E. Rep. 171. 

2 • .sa_-Same-Coatract Blndln&'.t-Such a con· 
tract Is lell'al and bllidlnll' on the partie!!. 

Thi, was an action of assumpsit in the 
Circuit court of the ci ty of Petersburg, 
brought by David Condon against the South 
Side Rail Road Company. The plaintiff 
had been a contractor to execute the work 
on a section of the road of the company; 
and the only question was, Whether, under 
the contract between the parties, the action 
of the engineer in determining the charac
ter and fixing the price of removing certain 
rock, was conclush'e upon the parties? The 
case is stated in the opinion of Judge Mon
cure. There was a judgment for the de
fendant in the Circuit court; and thereupon 
Condoll applied to this court for a 8uperse-
deas, which was allowed. . 

J. Alfred Jones, for the appellant, referred 
to Harrison v. The Great Northern R, Co., 
8 Eng. L. &: E. R. 469; Wilson v. York &: 
Maryland Line R. R. Co .• 11 Gill &: John. 
58; United States v. Robeson, 9 Peters' R. 

319; Mansfield &: Sandusky R. R. Co. 
30J v. Veeder &: *Co., 17 Ohio R. 385; 

2 Tuck. Com. 30-35; 2 Story's Equ. 
Jur. f 105.3-1056. 

Joynes, for the appellee, cited Scott v. 
Avery, 20 Eng. L, &: E. R. 327; S. C. 36, 
Id. 1; United States v. Robeson, 9 Petet'!'o' 
R. 319; Morgan v. Birnie, 23 Eng. C, L. R. 
414; Milner v. Field, 1 Eng. L. & E. R. 
531; Glenn v. Leith, 22 Eng. L. & E. R. 489; 
Grafton v. Eastern Connties R. Co. Id. s..r;7; 
Northampton Gas-Light Co. v. Parnell, 29 

tSame -Same-Contract Blndlnlr.-In Kinney v. 
Baltimore & 0 .. etc .• Ass'n. B6 W. Va. ft. 14 S. E. Rell. 
8. the IlrMt point of objection made by the appellant 
to the de("ree was that the plalntitl could not sne 
because of a certain article of the constitution of 
the aMlIoclatioll which read thu~: "Should any dif
ference arise between any claimant for the benelits 
herein set forth and the committee of manall't'
ment. It .. hall be snbmlt\.ed to three arbitrators. 
one to be ("bosen by each party. and the third by 
the two thns cho.~en. who.~e dechlon shall be IInaI.·· 

The qne"Uon aro>le therefore. whether thl,. article 
forbade the "lalntift from resorUnll'to a ('onrt "f 
lU!ltice to Inforce her demand. and limited her ttl 
arbitration. In deallnll' with the question. BRAN· 
NON. J .. dellverlnll' the opinion of the court. salt!: 
"Indeed. a mere allreement to refer, withont an 
actual conlleqnent reference. Is no bar to an action 
In any caMe. 2 Parll. Cont. 7(11 state .. : 'Both' In thiN 
country and Enll'land It has lonll been conHldere.\ 
that the parties to a contract. are not bonnd by an 
all'reement. whether In or out of the contract. to 
refer questions under the same to arbltj'atlon: 
becanse they cannot oust the ("ourtA of their jnrl,,· 
diction by any agreement tbat these claim .... ball 
be submitted to arbitration.' Same doctrine In 
Morse. Arb. III. Many American cases are cited 
for thl" IlropoRltion. It will be seen In ('Olldotl r. 
Railroad Co.. 14 Oratt. B14. that JUDGB MONCURE. 
and In Scott v. Avery. 86 Enll'. Law & l'!q. I. that 
COLBRIIKIB. J .. criticise the doctrine as standlnll' on 
no solid reaMon. bnt Ray It III law too lonll' sl."ttled to 
be disturbed. In tbe caRe of Condon v. Rllllroad 
('A)., the VlrJl'\nla court. followlnll the Enll'lIsh CaRe. 
feellnll' the unreasonablelleHII of the rule, as I my· 
self do, drew a distinction, which, however clear 
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Id, 2'&:#; Worll ey v. W.>d, 1. 11 ; 
1& 0 v H n y 20 'E g. T ... & "C. ~. 541; 

J eadbetter v. Etna Ins. Co.,13 M.aine A. 
~; l..1dwel v. Ba ti1....0 & 0 io R. i. C , 

1 '-n t. 6':'; h'l. W'lm & B 1t 1" ~. 
Co v. Howard, 13 B.oward's U, S. R . .307; 
.aJelaware & H d n C na '. lu oi , 
5 -re d. R 8; 'D.a ge v ~reat Western 
~. R. Co., 21 Eng, L, & E. R. 35; Sher..nan 
v, ...iayor, &. f ~.e '0, Oil st k 

. 16 s n W te Power Co. v. Gray, 6 
Metc, R. 131,181; Kleine v. Catara, (..alt. 
A~' 1, H ad v, !4 ir 0 g, Ja . 2; 
~lo in II orth v. Lupton 4 Munf, 114; 
Pollard v. Lumpk1O, 6 &ratt. :J8, B liS tt 

dL..'r v C n in h m dl 'r 9 G at 
"34' U d rhill v. Van Cortlandt, 2 John. 
Ch. R. 339; Pleasantll. c, V. A~O , \\ s , 
56, 'I y ram r . -n 01 n 1 Tie • & 

"{u f. 67' Butler v. Mayor, &c, of J.'\Cew 
York. 1 hill s n. -.d9. . 

lYI'ONCURE, J. This ill a supersedeas to 
a judgment of e Ci eu t ou t f ~e er 

ur , en e d 'n n a i f s rT'ps't 
brought by the plaintiff In error, DaVid 
<.-ondon, agalnll t d fe d nt i er or th 

ou h i r il 0 d tr a y, nacontract 
behveen them, whereby the said Condon 
agreed to x av te, e_-1b n a d co s u 

c '0 ros 3 a d.Al) f the South Side 
rail road, accordmg to certain speci ca-

01 n t ai c :n an gr ed to a 
r th -0 k t c rtain rates and in 

a certa10 manner, prescribed by the 
J4 * 0 r t. 1he:n n if 0 t 0 ly 

bj t f the action, was to recover 
eighty cents per cubic yard or twelv t ou 

n IIi n re a d i Y '" c bi y rd 
( f xc vation, instead of the price allowed 
therefor 10 the fina esti1..a teen 

n r f he 0 Ip n t" 't, i ht c nt· 
J""r ard for two hundred and sixty cubic 
yards, thirty-five cen s pe y r f r v 
t 0 a d e en n re n 'n ty si 
cubic yards and forty cents per yard for 
the reruaining s x 0 lIa d ix hu d d n 
s'x u ic Y d teo "'h d cl ration 

o ta nil t e CUll a f I\"c e 
IIpecial countll There is little material 
varIance between the.n. ' ... here ..f'as a geD-

r d m rr r t e ec ar ti n, " 'c w s 
sustained by the court, and judgment there
upon. ren ered or the defe d nt \. hi h 
'u n n t p rll' Ie II 'n h' c K W S 
awarded. 

·~./le co tr ct is lie 0 t ti eL.. v r s 
'n aut f h c n io. It e~-
bodies the llpecifications according to which 
h '1'1' rk w redo e 0 e, bu 1 hi h 
't' U n ce lIa y od t '1. U d r the he d 
of .. Items to be estimated and mode of 
st.n i g, i tell w g all on th r 
ta err nts: 
"All materials necessarily excavateo for 

he ro d a, teo co ru on ro d W 1. 
be est'lT'ated and aid for by the cubic 
yard, under the following heads, viz: Colu-

10 xc v io, -:'0 lie r k I' lC, 
and Slate that reouires blasting, 

, ~mrnon excavation WI I 10C ude san • 
la, ra el s t oc, a I, n alb r 

eoarthy matter, also detached rock inter
mixed, '" hich do not co al .... 0 h n 
hr e ub'c e e h 
"Loose rock will include all detached 

roc s con ai ing...1o h r d e 
ac , 
all rock In 

n be 

a t 'e ty se en cu i fe t 
"Solid rock will include 

~la e c n i n -10 e h 
ar, h' h e isla ti g 
"Slate-all slate whtch requires blast

g, ' 
5 * .... h co tr ct th n r ce ds' 

"And the South Side rail road COtn
an c vat n a e t pte a 
art f the second --art -hen the ahove 

contract shall have been faithfully COIb-
ie ,t t e 01 W n r te 0 ri : 

Section No, 38, 91 ' cents per cubic yard 
for common excavation, 

ec 0 ~-, 8, 9~' n sec b' 
of eP1bankl1\ent, 

al ", 

At the engineer II estaUla e or ()('se ex.. , 
c '0 11-, A, 0 e sec bi y r f 
every yard solid rock, 
t e enginee s st.n e ot 

I w rd I 0 I p 0 pi a- J DC M II' H C '01 1"0, 8 13 ~ b' 
admits that parties may by contract lawfully make yard of dry stone drains, 

e 0 
r 0 e er 

the decllliou of arb ra or ,0 of 0 th d e 00 A d h Y '" il n.ak e a _n t i 
a c dl 0 to a III' ti 0, 0 th t he t e fo 0 in ra e ha' t s Y' 0 
linch decision Is a part of the cause of action: and or about the 1st day of e\"ery month dUring 
uotllauc decls n 8 r..ad tb co r h e J rl t e pro r II f hi c nt a, e co n n 
d tl , od h ef re a no b said t be ousted a 0 s 'd -rill p y "0 ~er ce t. f th r 1 _ 
of tbeir jnrL~dlctlon, and they can only be said to be hve value of such work as may be done to 
so ou..te w n n dee c s of ct n oe j b j dg d f y h r n n r a d t ~c 
owe 8t b h tse f I ref rred to arbltratIoo' plac s s the'r said engineer rna a tx'int 
and tbe Vlrll'lnla conrt held tbat where a contract I until the whole of the work herein con
p vi ed b w r In co ~t IC on of II a t C d 0 s 11 h ve b n fin s d g ee 
Bub In e ted aod received by tbe enll'lneer I ably to contract, and shall have been 
and the amount of the work and all dIsputes tonch- I accepted by their said engineer as..o n-
I e a e h I b te m e b m i e a d 01 P te , 'h n he ba an e u 
a d ecl 10 should be fioal without fnrther I shall be forthwith paid to the said party of 
appeal, the cootract was obligatory. But t,.,th he I the second part, 
v a1 ta nEil I c nr y ba s h n l' n fo 10 n'r ot e p ov'si n 0 
tr ct 48 this under ~d article 25 does oot prevent I which the last is the following: 
suit In a court. So t,hj" first poln made b) appel I ' .nn V. eras e ab v w rk m st b 
la t (,0 t s st u ," i p ct d nd re ei ed i i hey g e 
~ee e r Iy '11 0 a hlc 01 on "Arbitration I that the engineer of the South Side rail 

aod Award." I road c .np ny, r O1....e on p_in e b 
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him, shall be the inspector of the said 
work, shall determine when this contract 
has been complied with, according to its 
just and fair interpretation, and the 

amount of the same, and all disputes 
306 ·and difficulties arising under the 

same, and his decision shall be obli
gatory and conclusive between the parties 
to this contract, without further recourse 
o~ appeal." 

After setting out the contract, it is, 
among other things, averred in the first 
count of the declaration, that section No. 
40 had been transferred to another contrac
tor, with the consent of the engineer of the 
defendants, and been completed and ac
cepted; that in consideration of the agree
ment aforesaid, the plaintiff entered upon 
section No. 38, and excavated, embanked 
and constructed the same according to the 
agreement; and the same was on the 30th 
day of March 1852, accepted by the said en
gineer as so completed; that he did on said 
section a certain quantity of work stated in 
detail, one item of which is "twelve thou
sand aix hundred and sixty-two cubic yarda 
of rock in masses containing more than one 
cubic yard which required blasting;" that 
the chief engineer of the defendants, C. O. 
Sandford, appointed one B. H. Gordon to 
inspect and receive the work; that said 
Gordon, after he was so appointed, declared 
that the said twelve thousand six hundred 
and sixt)'-two cubic yards of rock excavs
tion were in masses of more than one cubic 
yard, and required blasting, and could not 
be classified as "common excavation," yet 
refused to classify the same (except two 
hundred and sixty cubic yards) as "solid 
rock;" but adopting an arbitrary and un
authorized mode of classification, put down 
five thousand seven hundred and ninety-six 
cubic yards thereof at thirty-five cents, and 
six thousand six hundred and six yards at 
forty cents, instead of the whole at eighty 
cents per cubic yard; claiming that, under 
the contract aforesaid, the chief engineer 
or person appointed by him to inspect and 
receive the said work, had authority to 
classify the said rock as "soft rock," al
though it was in masses of more than one 

cubic yard and rP.quired blasting, and 
3If1 although it could not be classified Itaa 

common excavation; that the said 
Gordon, governed by this mistake and ille
gal ,"iew of his authority, proceeded to 
make the classification (which is set out in 
the said count) of the work done on said 
section 38; three of the items of which 
classification are, 
"260 cubic yards soHel rock. worth 80 cents 

per yard; 
5,796 cubic yards soft rock, worth 35 cents 

per yard; 
6,606 cubic yards soft rock, worth 40 cents 

per yard;" 
making the whole amount to the sum of ten 
thousand four hundreel and thirty-eight 
dollars and sixty-one cents; and that the 
determination and classification of the said 
Gordon were adopted and adhered to by 
said Sandford, the chief engineer of the 

defendants: whereupon the plaintiff aays 
that the said classification is contrary to 
the terma of the contract, and illegal and 
void, and that he is entitled to demand of 
the defendants eighty cents per cubic yard 
for the said twelve thousand six hundred 
and sixty-two cubic yards of excavation. 

The second count, substantially, agrees 
with the first. The third differs in sub
stance from the first and second only in the 
assertion of an additional demand for ex
pense alleged to have been incurred by 
reason of the lowering of the grade of said 
section 38, and not estimated by the engi
neer. But this addi tional demand seems not 
to be relied upon, and no special notice 
need be taken of it. 
If the classification, or final estimate, as 

it mal" be called, of the engineer of the de
fendants, or his appointee, be final and 
conclusi.ve between the parties, the demurrer 
to the declaration was properly sustained, 
and the judgment must be affirmed. For 
that estimate is set out in each count of the 
declaration, and shows how the rock in 
question was classified, and at what price 
it was estimated by the engineer; and the 

plaintiff seeks in this action to eatab-
308 . lish a different ·classification, and to 

recover a different and higher price. 
!'hen the questions to be considered are: 

1st. Whether by the terms, or the true in
tent and meaning of the agreement, the 
final estimate or decision by the engineer 
or his appointee of the matter in contro
versy, is made final and conclusive between 
the parties? And if 50, 2ndly. Whether 
such agreement is lawful? I will consider 
theat! questions in their order. And 

First. Does the agreement make the final 
estimate conclusive? 

The agreement does not, as most agree
ments for the construction of rail roads do, 
expressly declare that when the work is 
completed there shall be a final estimate of 
the amount due to the contractor, which 
estimate shall be conclusive between the 
parties. But such is, I think, the effect 
and meaning of the agreement. It gives 
to the engineer of the defendants a general 
superintendence and direction of the work, 
and confers upon him very extensive powers 
in regard to it. He is, monthly, during the 
progress of the work, to judge of ita. rela
tive value, and appoint the places at which 
eighty per cent. thereof is to be paid to the 
contractor. He is to make such a deduc
tion from the stipulated price as he may 
deem fair and right. if any portion of 
the work be constructed in an inferior man
ner. He is to estimate and adjust the in
crease or decrease of expenses occasioned 
by any change which may be made in 
the line of the rail road, or the width or 
the level of the road way, or the plan of the 
works contracted for. He may object to the 
transfer of the contract to any person to 
whom the contractor rna) propose to trans
fer it; may require the liacharge of any 
o"erseer, workman or laborer employed by 
the contractor: and if, in his opinion, a 
sufficient force shall not be placed and 
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309 retained upon the "work to insure its 1 set aside or disregard the contract of the 
completion by the time stipulated, he parties. That contract must furnish the 

or his assistant, after giving notice as law of the case. Ile cannot alter the prices 
required by the contract. may, at his op- thereby ascertained, even though he ma,. 
tion, either place a sufficient force u'pon the consider them too high or too low. If it 
work at the expense of the contractor, or should appear that he did so, his act would, 
decfare the whole or any portion of it aban- undoubtedly. be void. He must decide 
doned; 'And finally, it is agreed that he, "according to the just and fair inter-

, "or some one appointed by him, shall be pretation" of the contract. But of tha~ 
the inspector of the said work, shall deter- interpretation he and he alone is the judge, 
mine when this contract has been complied as he is of any other question arising 
with, according to its just and fair inter- under the contract. And he is not a 
pretation, and the amount of the same., and judge whose decision may be reviewed 
all disputes and difficulties arising under like the judgment of an inferior tribunal; 
the same; and his decision shall be obliga- but he is a judge of the parties' own 
tory and conclusive between the parties choosing, and in the last resort; as to 
without further recourse of appeal." Under ,,,hom they have expressly agreed that "his 
these provisions of the contract, I do not decision shall be obligatory, and conclu
perceive how there can be any question as sive, without further recoutse of appeal." 
to the intention of the parties, that at the If he do not keep within the bounds of hi. 
completion of the work a final estimate authority, his act will, of course, be void. 
should be made by the engineer or inspec- But if he keep within those bounds, hi. 
tor, for the purpose of ascertaining the act will be valid, however erroneous 
amount due on the contract, that all dis- 311 "in law or in fact it may be, and 
putes and difficulties arising under it should however plainly the error may appear_ 
be determined by him, and that his decision The court cannot set aside his act merel,. 
should be final and conclusive between the because it differs in opinion with him, 
parties. Indeed, by express stipulatiops of whether on a question of law or of fact; for 
the contract, portions of the work were to all questions arising under the contract, 
be paid for, not at agreed prices, but '~at whether of law or of fact, were referred b,. 
the engineer's estimate." He was to make the parties to his decision, anc1 not to that 
reasonable deductions from agreed priceI' of of the court. His act may be set aside OR 
work done in an inferior manner; and was the ground of fraud, and perhaps of palpa
to estimate and adjust the increase or de- ble mistake. But it is unnecessary to state 
crease of expressed expenses occasioned by that ground of relief more fully, or to en
changes of the plan of the work, &c. With- quire whether it is available at all or not 
out, a final estimate by the engineer. there- in a court of law, as it does not exist in this 
fore, it was impossible to ascertai" the case. The only question here is. Did the 
balance due upon the contract. It was an engineer exceed his authority? It is con
entire contract, and on its complete execu- tended by the counsel for the plaintiff in 
tion there could be but one demand upon it. error that he did, because the contract re
Not one demand for that part of the com- quires all excavation done under the same to 
pei1sation which was fixed by the contract, be estimated under four certain heads, and 
and another for that part to be fixed by the at prices therein respectively prescribed; 
estimate of the engineer. The making' of whereas he estimated twelve thousand four 
'a final estimate, therefore, was a condition hundred and two cubic yards of said exca-

precedent to the right of action. ,-ation under a head and at prices not pre-
310 "It now only remains. under the scribed by the contract. It is contended 

head of the subject we are now con- that, according to the contract. this quaD
sidering, to enquire, Whether the estimate tity of rock should have been estimated as 
made by the engineer in this case was such "solid rock," at eighty cents per cubic 
a one:as the contract authorized? Did the yard; or, if not. at least as "common ex
engineer exceed his authority in making cavation," at nine and one-fourth cents per 
the estimate? If he did, then by analogy cubic yard; whereas it was estimated as 
to the case of an award, and according to "soft rock," at thirty-five and forty cents 
a principle of law which governs this case per cubic yard; there being no such head 
alike with that (if in fact there be any of classification and no such prices as 
difference. in this respect, between the two these last prescribed by the contract. The 
cases), the estimate IS void. The parties stipulated price for common excavation is 
intended that all questions, whether of law nine and one-fourth cents per cubic yard; 
or of fact, which might arise under the and "soft rock" is expressly enumerated. 
contract, should be determined by the en- among other substances, under the head of 
gineer; and that intention is, I think, "common excavation." So that if the en
plainly expressed therein. It is expressly gineer has committed any error, so far as 
declared that he "shall determine when the appears on the face of the estimate, it would 
contract has been complied with, according seem to consist in allowing thirty-fi,·e and 
to its just and fair interpretation, and the forty cents, instead of nine and one-fourth 
amount of the same. and all disputes and cents. per cubic yard for twelve thousand 
difficulties arising under the same;" and four hundred and two cubic yards of exca
that "his decision shall be obligatory vaHon. In could hardly be contended 
and conclusive between the parties without 312 that this "would be an error of which 
further recourse of appeal." He cannot the contractor could complain. But 

488 . 



14 GRATT. CONDON V. SOUTH SIDa R. R. CO. 313, ~14., ~15 

it is averred in the declaration that the 
engineer declared that the "soft rock" in 
question was "in masses of more than one 
cubic yard and required blasting," and 
could.not be classified as "common excava
tion;" and it is therefore contended that 
the said rock should have been estimated as 
.. solid rock:" the contract providing that 
• • solid rock will include all rock in masses 
containing more than one cubic yard which 
requires blasting." If this alleged declara
tion of the engineer were part of his esti
!Date: or, being matter dehors the estimate, 
could be relied on as a ground to invalidate 
it. I think it is insufficient for that pur
pose. At most, it only shows that in the 
opinion of the engineer, the; 'soft rock" in 
question was a substance not falling under 
either of the four heads of classification 
enumerated in the contract; and therefore he 
allowed such price for its excavation as he 
deemed reasonable, under that provision of 
the contract which authorized him to de
termine • 'the amount of the same, and all 
displltes and difficulties arising under it." 
If this court had the power, could it under
take to say that the engineer's opinion was 
erroneous? that "soft rock" can be "solid 
rock" even though it be "in masses con
taining more than one cubic yard which 
requires blasting?" Or that "soft rock in 
masses containing more than one cubic 
yard which requires blasting," can be 
"common excavation." If it were neces
sary that the "soft rock" in question shOUld 
be classified under one or the other of the 
two heads of "solid rock" or "common ex
cavation," would there not be at least as 
much reason in classifying it 'under the 
latter as under the former head? But was 
it not for the engineer to decide under which 
of the heads enumerated in the contract 
the said rock should be classi fied; and, 

if of opinion that it could be classi-
313 fied under none of them, what ·price 

should be allowed for its excavation? 
Was not this one of the "disputes and diffi
culties arising under the contraet," which 
he was expressly authorized to determine, 
and which it was necessary for him to deter
mine, in order to ascertain the amount due 
upon the contract? And can this court, 
even though it may differ in opinion with 
him, revise and reverse his decision? If it 
did differ in opinion with him, it could 
only say, as did Parke, B., in Faviell v. 
Railway Company, 2 Welsb. Hurl. and 
Gord. J.16, "It is simply the case of an er
roneous decision; and if parties choose to 
refer a matter to a judge of their own selec
tion, they are bound by, his decision both 
in fact and law. The fallacy lies in a'ssum
ing that the arbitrator has exceeded his 
jurisdiction." See Russ. on Arbitration, 63 
Law Library, margo p. 113-116, 295-300, 
306--313, 455, 516, 632, and the cases cited in 
the notes. My conclusion on thia branch 
of the silbject is, that the engineer did not 
exceed his authority in making the esti
mate; and that it is final and conclusive as 
to the matter in controversy, if the agree
ment under which it was made be lawful; 

which brings me to the question next to 
be considered. 

Secondly. Is the agreement lawful? 
The only ground on which it can be said 

to be unlawful is, that in referring all 
disputes and difficulties arising under the 
contract to the engineer or inspector, it tends 
to oust the courts (of law of their jurisdic
tion; and is therefore against the policy of 
the law and void, according to the principle 
of the cases of Kill V. Hollister, 1 Wils. R. 
129; Thompson v. Charnock, 8 T. R. 139, 
and others of the same class. That principle 
is, that wherever a cause of action exists, a 
right of action in a court of law is incident 
thereto, and inseparable therefrom, even by 
the agreement of the parties. So that, if 
parties enter into an agreement referring 

Ii present or future cause of action to 
314 the decision of *an arbitrator, even 

though they expressly stipUlate that 
no action shall be' brought in the mean 
time, the agreement will be no bar to such 
action. A covenant never to sue, is an 
implied release, or has the effect of a re
lease, to avoid circuity of action. A cove
nant not to sue for a limited period, is no 
release express or implied, nor any bar to 
the action; though the breach of it is an 
independent cause of action: as also is the 
breach of an agreement to refer, by revok
ing the reference or bringing ali action in 
disregard thereof. The principle in ques
tion, it is said, though considered to be now 
settled, is doubtful in its origin and not to 
be extended in its operation. It is carefully 
to be distinguished from another principle 
with which it is sometimes confounded, and 
from which it is separated by a line not 
always easily discernible. That other prin
ciple is, that parties by their contract may 
lawfully 'make the decision of arbitrators 
or of any third person a condition preced" 
ent to a right of action upon the contract. 
In that case such decision is a part of the 
cause of action. Until the decision is made 
and the cause of action thus becomes com
plete, the courts have no jurisdiction of the 
case, and therefore cannot be said to be 
ousted of their jurisdiction by the contract. 
They can only be said to be so ousted when 
an independent cause of action exists, or 
will exist, which is itself referred to the 
decision of arbitrators. This principle is 
commonly applied to building contracts and 
the like, in which it ill stipulated that com
pensation for the work is not to be paid 
until the work has been accepted and the 
amount of compensation ascertained by an 
architect, engineer, or· other referee. With
out referring to the many cases which 
illustrate this principle, I will notice onl,. 
that of Scott V. Avery, 36 Eng. L. & E. 
R. I, decided by the house of lords in 1856. 
That was an 'action brought upon three 

policies of insurance. By the con-
315 tract of *insurance it was provided 

that the sum to be paid for any loss 
should first be ascertained by the commit
tee; but in case of difference between the 
insured and the committee relative to the 
settling of any loss, or to a claim for a ver-
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age, or any other matter relating to the that the parties shall have first settled, by 
insurance, then arbitrators were to be ap- an agreed on mode, the precise amount to 
pointed to decide upon the claims and mat- be recovered there." Id. 15 and 16. That 
ters in difference. There was a further case seems to be much stronger than this in 
proviso, that no member who refused to favor of the validity of such agreements. 
accept the amount of any loss as settled by and if the agreement in that case was 
the committee, should be entitled to main- valid, so a fortiori is the agreement in this. 
tain any action at law or suit in equity on Indeed I think the agreement in this case 
his policy until the matters in dispute is valid according to all the cases I have 
should have been referred to and decided by. seen. I mean of course, in the construc· 
arbitrators, and then only for such sum as tion I have put upon it, that the estimate 
they should award; and the obtaining such of the engineer or inspector ascertaining 
decision was to be a condition precedent to the amount due upon the contract, is, by the 
the right to maintain such action or suit. terms and true intent and meaning of the 
It was held by the house of lords (affirming contract, a condition precedent to a right 
the judl{ment of the court of exchequer of action thereon. The agreement, 
chamber), that the proviso was not a con- 317 in effect, is *not to pay a specific 
tract ousting the jurisdiction of the courts, sum, but the amount which the en
but was legal and binding on the parties, gineer may determine to be due upon the 
and that it created a condition precedent to contract: and according to all the cases, 
the right of action on the contract. The such an agreement is valid and binding. 
distinction between the two principles be- But even if the agreement in this case 
fore referred to, is well illustrated in the came within the operation of the principle 
opinion of Coleridge, J., in that case (who which prevents parties from ousting courts 
also delivered the opinion of the court of of law of their jurisdiction, it would not on 
exchequer chamber in the same case). that account be unlawful, but would olily 
"If two parties enter into a contract for the leave the parties at liberty to resort to the 
breach of which in any particular an action courts of law as if no other mode of deci
lies, they cannot make it a binding term sion had been agreed upon by them. They 
that in such event no action shall be main- would still be at liberty, at their election. 
tainable, but that the only remedy shall be to pursue the remedy agreed upon; and 
by reference to arbitration. Whether this having pursued it to a decision, they would 
rests on a satisfactory principle or not, may be bound and concluded thereby. Now in 
well be questioned, but it has been so long this case the remedy agreed upon was pur
settled that it cannot be disturbed." "But sued; the engineer made his final estimate; 
nothing prevents parties from ascertaining and the only complaint is that he made it 
and constituting as they please the cause erroneously; that he classified as "soft 
of action which is to become the subject rock" at .thirty-five and forty cents per 
matter of decision by the courts. Covenant- cubic yard, what he ought to have clauified 
ing parties may agree that in case of as "solid rock" at eighty cents per yard; 

an alleged breach the damages to be and that he persisted in doing so though 
316 *recovered shall be a sum fixed. or a requested by the plaintiff to make a differ-

sum to be ascertained by A B, or by ent and proper classification. Therefore. 
arbitrators to be chosen in such or such a if the engineer did not exceed his authority 
manner; and until this be done, or the non- in making the estimate, it is final and con
feasance be satisfactorily accounted for, clusive; and that he did not, has already, I 
that no action shall be maintainable for think, been shown. 
the breach." "In settling the amount to I am of'opinion that the judgment be 
be recovered by a builder or a rail way con- affirmed. 
tractor, the architect .. O! engineer, or who- ALLEN P d LEE d SAMUELS 
ever may be the prebmillary referee agreed '4 , .: an .. an • 
on for the purpose, must examine and de- Js., concurred III the opllllon of Moncure, J. 
cide that which may really be the very DANIEL, J., dissented. 
point in dispute between the parties, 
namely. the quantity or the goodness of 
the work, or the quality of materials used; 

Judgment affirmed. 

-Gedney v. The Commonwealth.-

April Term. 18118. Richmond. 

yet no one objects that on this account the 318 
stipulation for submiuion to this previous 
enquiry is void as ousting the jurisdiction 
of the courts. I am certainly not disposed I. Rec:otrIIlzJlllC:e-(;aptloa-N_ of Couaty AbbreYt
to extend the operation of a rule which ap- .ted-Effect.--:-In taklnlra recolrnlzance. the justice 
pears to me to have been founded on very In putting the name of his county lu the caption 
narrow grounds, directly contrary to the UHe8 a contraction: but the contraction 18 80 nsed 
spirit of later times, which leaves parties that It Is obvloU8lY Intended for a county. and 
at ful11iberty to refer their disputes at ________ _ 
pleasure to public or private tribunals; -In State v. Lambert. 44 W. Va. lOB. 28S. E. Rep.lIIO. 
and I think the judgment of the court of one objection against the awardlnllof an e:zecutlou 
exchequer chamber stands on a safe distinc- on a recoplzance was that the demurrer to the 
tion between an agreement which would acir,faciaa 8hould have been sustained because the 
close entirely the access to the courts of recoplzance was several. and the writ of .dr~ 
law, and that which only imposes, as a facia. was agaln8t both defendants. BRANNON. J .. 
condition precedent to the appeal to them, dellverlnlr the opinion of the court. said: "I ,.,111 
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there ts no dUllcnlty In ascertaining the county 
Inteaded. Thll' Is not error. 

2. S--Body o'-Dea .. aatlon 01 c:oaaty .. "Said 
eo_ty"-EIfect.-Tboagh It Is not stated In the 
body of the rec~nlzance. of what county the 
jusUce was. yet as It states that he was a justice 
of the said county. that refers to the county 
named In the capUon. and 18 su1lldent. 

3. s.m.-Sclre Pad .. -Av.~t as to TraJUaI ....... 
of tile R-.. ... ClO.-In a 'dr~facitu upon a recog· 
nizance. a substanUve and direct averment tbat 
the recQlrnlzance was transmitted by the justice to 
the clerk of the County court. Is not necessary. 
The recital of the re~n1zance. whlcb purports to 
be taken by a jusUce In tbe county. and the Implied 
averment of tbe transmission of tbe reconlzance. 
contained In the prout pat" pW rlCOrd-. Is sulll· 
dent. 

4- .s.me-Same-Delaurrer m-a...atwlal Error.
The mistake of the clerk In stating as by a copy 
of the recanlzance to our said County court 
transmitted. III not a fatal objectlOlI to the .dr. 
.1acitu upon a demurrer tbereto. Code. cb. 171. I 
81, Po 8IiO. t 

This was a scire facias upon a recog
nizance, issued from the clerk's office of the 
County court of Alexandria county, against 
Esleeck Stearns alias William Slick and 
Samuel Gedney his surety. The record 
states that on the 17th day of February 18.';4 

Esleeck Stearns alias William Slick 
319 and Samuel Gedney his *suretyen-

tered into a recognizao.ce before a 
justice of Alexandria county, which recog
nizance is in the following words and fig
ures, to wit: 
Alex County, to wit: 

Be it remembered, that on the 
17th day of February 1854, Esleeck Steams 
alias William Slick and Samuel Gedney, of 
the said county, came before me Robert 
Hunter a justice of the said county, and 
severally and respectively acknowJedged 
themselves to be indebted to the common
wealth of Virginia in manner and form 
following-that is to say, the said Esleeck 
Stearns alias William Slick in the sum of 
five hundred dollars good and lawful money 

not here .tve reasons why one recolI'nlzance may 
be used ualnst two or more conlzors tn a several 
recoptzance, but will stmply refer to tbe two cases 
of Gedney v. Com .. 14 Gratt. 818; and Caldwell v. 
Com .. Id. 8011, potntedly deciding this objection 
allatnst tbe defendan t. " 

f(.'ode. cb. 171, 181. p. 6110. "On a demurrer (unless 
to a plea In abatement>. tbe court sball not regard 
any defect or Imperfection In tbe declaration or 
pleadln/fll. whether It bas been beretofore deemed 
mlspleadlnll or In9ulllclent pleadlnll, or not, unless 
there be omitted 80metblnll so essential to the 
action or defence. tbat judllment accordlnll to law 
aud the very r1llht of tbe cause, cannot be .tven. 
~o demurrer shall be sustained because of the 
omlsRlon In any pleading of tbe words "tbls he Is 
ready to verify," or "tbls he Is ready to verify by 
the record,"or "as appears by tbe record;" but the 
opposite party may be excused from replylnll, de· 
murrlnll. or otherwise answerlnll to any pleadlnlr 
wblch oUllht to have. but has not, such words 
therein. until they be Inserted." 

of the United States, and the said Samuel 
Gedney in the sum of five hundred dollars, 
of like good and lawful money, to be re
spectively made and levied, &c. 

The condition was that said Stearns 
should personally appear before the county 
court on the first day of the next term 
thereof, then and there to answer the com
monwealth on and concerning a certain 
felony by him committed, in feloniously 
stealing a gold watch and chain of the 
value of twenty dollars, the property of 
Stephen P. Wilson, in the county of Alex. 
on, &c., and should not depart thence with
out leave of the said court. 

At the March term of the County court, 
three justices only being present, Steams 
being called and not appearing, his default 
was entered of record, and a scire facias 
was directed to be issued upon his recogni
zance. Afterwards, at the May term of the 
court, it was organized as an examining 
court, with five justices on the bench, and 
took up the case of Steams; and he being 
solemnly called and not appearing, it was 
ordered that his default be entered of rec
ord, and that a scire facias be issued on 

said recognizance according to law. 
320 *The scire facias was in fact issup.d 

in April, in pursuance of the first 
order of the County court; but the parties 
having agreed to remove the case to the 
Circuit court, it was agreed between them 
that no exception should be taken to the 
date of the scire facias, and that the court 
might inspect the recognizance and both 
records of the County court, and decide all 
questions arising thereon. 

The scire facias was against both Stearns 
and Gedney, and reci ted the recognizance 
correctly; but concluded by referring to a 
copy of the recognizance to our said County 
court transmitted, and now remaining filed 
among the records thereof. And further re
citing the forfeiture of the recognizance, it 
commanded the sheriff to summon the said 
Esleeck Steams alias William Slick and 
Samuel Gedney to be before the justices of 
the County court of Alexandria, at the 
courthouse thereof, on a day specified, to 
show if, &c., why the said commonwealth's 
execution against them the said Esleeck 
Stearns alias William Slick and Samuel 
Gedney, of the several sums of money 
aforesaid, according to the force, form and 
effect of the recognizance aforesaid, ought 
not to have, if to us it shall seem expe
dient, &c. 

Gedney appeared and demurred to the 
scire facias. And the case coming on to be 
heard, the court rendered a judgment that 
the demurrer be overruled, and that the 
commonwealth may ha\'e execution against 
the goods and chattels, lands and tenements 
of the said defendant Esleeck Stearns alias 
William Slick, for five hundred dollars: and 
also may have execution against the goods 
and chattels, lands and tenements of the 
said defendant Samuel Gedney, for the five 
hundred dollars, in the writ aforesaid speci
fied, according to the form and effect of his 
recognizance therein mentioned. From this 
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judgment Gedney applied to this court for 
a supersedeas; which was allowed. 

321 *Brent, for the appellant, insisted: 
1. That the recognizance did not set 

forth in what county it was taken, nor did 
it aver that Robert Hunter, by whom it was 
taken, was a justice for Alexandria county. 
The word Alex does not indicate that it is 
an abbreviation, and if it is an abbrevia
tion. it does not indicate necessarily what 
it is intended to represent. Wood v. Com
monwealth, 4 Rand. 329. 

2. That the scire facias was defective, 
because it does not a\"er that the recogni
zance was transmitted to and filed in the 
office of the clerk of the County court. And 
it was insisted that the rec~nizance does 
not become a record until it 1S enrolled. or 
under the Code, transmitted and placed on 
file in the proper office. Bias v. Floyd, 
governor, 7 Leigh 640, 649; Code, ch. 211, I 
7, 8, p. 785. And it was further insisted, 
that the scire facias was defective, because 
it does not show that it was founded on a 
record; but on the contrary it sets out that 
a copy of the recognizance was transmitted 
to and remained on file among the records 
of the County court. 

3. That the County court at its March 
term, at which the recognizance required 
Stearns to appear, was not competent to try 
him as an examining court; there having 
been but three justices on the bench. And 
it was therefore incompetent to adjudge and 
record his default. Dillingham v. United 
States, 2 Wash. C. C. R. 422, 426; Code, ch. 
211, I 8, p. 785; ch. 205, f 8. p. 765. 

4. That the action of the court at the 
Kay term was unauthorized; and therefore 
of no legal validity. That the party bound 
to appear can only be called on the day on 
which he is recognized to appear, unless the 
recognizance is respited or regularly ad
journed to another term by a court of com
petent jurisdiction; or at least express 
notice to appear at another day must be 

given him. Petersdorf on Bail, part 
322 2, ch. 7, .p. 517, 518, 7 Law Libr.; 

Thruston v. Commonwealth, 3 Dana's 
R. 2:Z4; Goodwyn v. The Governor, 1 Stew. 
It Por. 465. 

5. Tha t the recognizance is several, and 
not joint and several; and the scire facias is 
joint; and will not lie on this recognizance. 
Hildreth v. The State, 5 Blackf. R. 80; 
Garland v. Ellis, 2 Leigh 555. 

The Attorney General, for the common
wealth, insisted: 

1. That the recognizance did set out the 
county in which it was taken. That Alex 
was stated to be a county, and the word 
would stand for no other county in the state 
but the county of Alexandria. That the 
county in the caption being Alexandria, the 
other objections stated to the recognizance 
fell to the ground. In Wood v. The Com
monwealth, 4 Rand. 329, no county wall 
stated. As to the abbreviations, he referred 
to McNeale v. Governor, for, ltc., 3 Gratt. 
299. 

2. That if the recognizance was void if 
not filed, which is at least doubtful; it ap
pears here that it was filed. And then the 
question is if it is not cured by the statute. 
Code, ch. 211, Ill. That the reference to 
the copy of the recognizance is mere sur
plusage; and the Code, ch. 171, I 31, shows 
how little regard is now to be paid to 
merely technical objections. To show what 
was necessary to be averred in a scire 
facias, he referred to Archer's Case, 10 
Gratt. 627; People v. Van Eps, 4 Wend. R. 
387; People v. Higgins, 10 Id. 464. 

3. That it was true that the only court 
which can record the default is a criminal 
court. But the County court is competent 
to record the default; though not to initiate 
the prosecution. But this is an immaterial 
question. All the cases now hol4 that the 
first day of the term is the first day of the 
first term at which a court is held compe-

tent to try the cause. Cohen's Case. 
323 *2 Dana's R. 135. And therefore, if 

it be true that the March court was 
not organized so as to authorize the entry 
of default, then that entry was merely void. 
and the entry at the May term when the 
court was for the first time properly or
ganized, is good. And moreover, this ob
jection cannot be taken on demurrer. 

4. That the scire facias is not joint. 
though it is against two; and a separate 
judgment was properly entered up against 
each. Adair v. The State, 1 Blackf. R. 200, 
which case was recognized in Minor v. The 
State. lId. 236, and in Thompson v. The 
State, 4 Id. 88. 

DANIEL, J. There is, I think, no suffi
cient ground on which to rest the first as
signment of error. The ·county in which 
the recognizance was taken (it is true) is not 
set fort:1 in the body of the recognizance; 
but this is done with reasonable certainty 
in the caption; in which the letters Alex 
are so written, and are used in such a con
nection, as to show obviously that they 
were designed as a contraction or abbrevia
tion of the name of the county in which 
the recognizance was taken. A portion 
of the name is evidently written in place of 
the name in full. Alexandria is the only 
county in the state which answers to. or ill 
susceptible of, such a representation as that 
employed, and the recognizance ought, ac
cordingly, to be treated as showing with 
sufficient certainty that it was taken in that 
county. . 

This view disposes also of the other ques
tion raised in the first assignment of error. 
The 8tatement that the recognizance wall 
taken before Robert Hunter, "a justice of 
the said county," being referred, as it 
should be, to the caption, as understood 
and explained, becomes, necessarily, a 8ub
stantial averment that the r~ognizance 
was taken by a justice of Alexandria county. 

In this aspect of the case, the deci-
324 sion in Wood v. *Commonwealth. 4 

Rand. 329, cited by the plaintiff's 
counsel, can have no bearing upon it. In 
the report of that case, the copy of the re-
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cognizance on which the questions there 
decided arose, is not set out, but, on look
ing to the manuscript record, it will be 
seen that there ,vas no caption to the recog
nizance; and in the language of the court, 
"nothing appears of its being entered into 
in Albemarle; and therefore that fact (and 
an important one) does not appear of 
record." And the court held that this de
fect (a defect in a record) could not be sup
plied by averment; and that as the scire 
facias averred that the recognizance was 
entered into in the county of Albemarle, 
the variance waR incurable. In the case 
before us (as has been just shown) the re
cognizance does, in effect, and with suffi
cient freedom from ambiguity, state the 
county in which it was taken, and that it 
was taken by a justice of that county. The 
case of Wood v. Commonwealth conse
quently does not apply to it. 

The defect in the scire facias, which is 
assigned as the second cause of errdr, seems 
to me to be met by the 31st section of ch. 
171 of the Code, which provides that on a 
demurrer (unless' it be to a plea in abate
ment) no defect in the declaration or plead
ings shall be regarded, unless something be 
omitted so essential to the action or defence, 
that. judgment according to law and the 
"ery right of the cause cannot be given. 
And that no demurrer shall be sustained 
because of the omission in any pleading of 
the' words "this he is ready to verify," or 
"this he is ready to verify by the record," 
or "as appears by the record;" but the op
posite party may be excused from replying, 
demurring, or <ft:herwise answering, to any 
pleading which ought to have, but has not 
such words therein, until they be inserted. 

A scire facias upon a recognizance is an 
action, and the writ in practice very 

325 often serves in the double *capacity 
of process and declaration, and is in 

many respects amendable. 18 Wend. R. 
526. 

The counsel for the plaintiff has cited 
no authority showing the necessity under 
our laws and practice, of a SUbstantive and 
direct averment that the recognizance was 
transmitted by the justice to' the clerk of 
the County court. The scire facias (as is 
usual) recites the recognizance, which pur
ports to have been taken by a justice in the 
county. This recital, together with the 
implied averment of the transmission of 
the recognizance contained in the prout 
patet per recordum, when the usual form is 
pursued ("as by the said recognizance to 
our County court sent and now remaining 
in the said County court manifestly ap
pears"), is, according to our practice, re
ceived as presenting a sufficient averment 
that the recognizance had been transmitted 
by the justice. 

The averment was not otherwise made in 
Wood v. Commonwealth, nor in Bias v. 
Floyd, governor, 7 Leigh 640; and no ob
jection was made to the scire facias in 
either case, because of the omission. And 
in the case of Starr v. '!'be Commonwealth, 
7 Dana's R. 243, when the question· was 

directly presented to the Supreme court of 
Kentucky, it was held that there was no 
necessity that 'the fact should be· more 
direr-t1y averred. 

The clerk in the present case, however, 
in suing out the writ, has (in the particular 
out of which' the irregularity arises), by 
mistake, pursued the form of the scire facias 
which goes out on a recognizance taken in 
a County court for the appearance of a part,. 
before a Circuit court, instead of the form 
used when the recognizance is taken by a 
justice out of court, and transmitted to the 
clerk of the court where the party is to ap
pear. See Robinson's Forms 260-261. In 
the former case a copy of the recognizance 
may be used as evidence against the part,. 
(Code, ch.211, i 8). and the verification 

by a copy is formal and proper. In 
326 *the latter case the original recog-

nizance is the only proper evidence, 
and the prout patet, instead of being (as it 
is) ~'as by a copy," clc., should have been 
as has been already indicated. The n1is
take, howe,'er, does not furnish ground for 
reversing the judgment. If the plaintiff 
regarded it as one by which he might be 
prejudiced, he might have had it corrected 
by adopting the course pointed out in the 
section referred to. On a demurrer, the de
fect cannot be regarded by the court. 

In passing upon the third and fourth • 
causes of error, which may be convenientl,. 
consMered together, it is unnecessary to 
consider whether the County court held on 
the 6th of March 1854, composed as it was 
of. three justices only, was so constituted 
as to be legally authorized to record the 
default of Stearns, and order a scire facias 
on the recognizance. For, if it was, the 
proceedings were all regular. And if it 
was not, then there being (so far as the 
record shows) a failure of a proper court to 
meet at the March term, the recognizance 
by force of the provisions of section IS, ch. 
161 of the Code, stood over to the April 
term; when again, as the record does not 
show that there was any court, it was, by 
force of the same provision, continued to 
the May term. At that term the presiding 
justice and four associate justices were 
regularly organized as an examining court 
for the trial of Stearns. He was called, and 
failing to appear, the court again ordered 
that his default should be recorded; and 
that a scire facias should go out on the re
cognizance. As it was agreed by the par
ties that no exception should be taken to 
the date of the scire facias, the difficulties 
suggested are solved by a reference to the 
provisions of the Code just cited. 

The fifth and last cause of error, which 
would seem to be the one mainly relied on 
by the plaintiff, remains to be yet consid
ered. It is said that the recognizance is a 

several one, and not joint and several; 
327 and that *the scire facias is a joint 

one, and therefore will not lie. And 
the legal proposition thus stated is rested 
mainly on the authority of Hildreth v. The 
State, 5 Blackf. R. SO. In that case two 
parties entered into a recognizance, by 
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which they acknowledged themselves to be tions, each for a separate sum of money. 
indebted to the state of Indiana in the sum Each of the three Adairs acknowledged 
of one thousand dollars each; and it was himself indebted to the state in the sum of 
held by the Supreme court of that state that one thousand dollars. Each of these obli
the recognizance ,vas several, and that a gations has an independent elristence, and 
joint scire facias would not lie against the the discharge of one would have no effect 
recognizors. The court bases its opinion on the others." "There is nothing joint. 
and judgment chiefly on one of its own pre- The one entry of judgment operates as 8 

vious decisions (Thompson v. The State, 4 separate judgment against each for the SUOl 
Blackf. R. 188). On referring to the latter of one thouSand dollars. So with the scire 
case, it will be seen that it was not a case facias. It is but one writ, but it operated 
of a scire facias on a recognizance. The in requiring each Olle to show cause why 
facts there were (as appears from the re- the state should not have execution 
ported opinion of the court) that a Circuit 329 against him in particular. ·The 
court, for an alleged contempt, had ordered award of execution against two has 
a fine of twenty dollars to be entered against nothing in it irregular. The execution is 
each of the two parties. Upon that order II. not awarded against them jointly. Neither 
joint scire facias issued, requiring the de- of these two defendants is charged with the 
fendants to show c~use why a capias pro demand against the other, nor with the de
fine should not issue against them. A mo- mand against James Adair, junior. Each 
tion to quash the scire facias and a demurrer one is liable on his own obligation only, 
were successively overruled, and a judgment and is unaffected by the judgment or exe
entered awarding execution against each cution against the others." 
defendant severally. The Supreme court The same principles were again asserted 
reversed the judgment, remarking simply, by the same court in the case of Minor &. 
that there was no privity between the de- al. v. The State, 1 Blackf; R. 236. 
fendants; that the fine was against each A reference to the reports of other states 
severally, and that there was consequently (so far as I have had access to them) has 
no ground for a joint scire facias. resulted in showing a strong current of 811-

It is true that in 7 Blackf. R. 417, we thority in accordance with the earlier deci
have also a brief abstract of the case of sions in Indiana; and, indeed, I have found 
Lockwood v. The State, from which it no case in which the contrary doctrine is 

, would seem to have been again decided, by maintained, except the two cases of Hil
the same court, on the authority of Thomp- dreth v. The State, and Lockwood v. The 
son v. The State and Hildreth v. The State, State. See Smith & als. v. The State, 7 
that 8 joint scire facias will not lie on a Porter's R. 492; Dean v. The State, 2 
general recognizance. Smeedes and Marsh. 200; Madison v. The 

How far these cases of Hildreth v. The Commonwealth, 2 A. K. l&frsh. R. 136, S65; 
State and Lockwood v. The State may have The State v. Stout & a1., 6 Halsted's R. 
settled the doctrine in Indiana, it would not 124. 

seem very material to enquire. In the case last cited the whole subject is 
328 ·So far as they are sought to be URed very ably· and fully discussed; and after 8 

as persuasive authority here, however, thorough examination of the English re
it seems to me obvious that their force is ports and books of forms and entries, the 
much impaired by the consideration that result is arrived at, that in cases of scire 
they appear to rest on the authority of a facias on recognizances, the rule applicable 
case (Thompson v. The State) which does to actions on bonds (in the particular in 
not, either in express terms or by necessary question) does not hold; and that against 
implication, assert the doctrine contended a plurality of recognizors bound severally 
for; and that they are directly at war with in one recognizance, there may be one writ, 
earlier cases in the same court (well con sid- one judgment and one execution, with this 
eredcases), which, in Hildreth v. The State, caution only, that each party is made liable 
and Lockwood v. The State, are passed over for what he has severally undertaken, and 
without comment or notice. for nothing more. 

In the case of Adair & al. v. The State, The case of Garland v. Ellis, decided by 
1 Blackf. R. 200, three parties entered into this court, and reported in 2 Leigh 555, 
a recognizance, by which they acknowl- does not apply to this. In that case, in an 
edged themselves to owe the state one action of debt by Ellis against H. Bal
thousand dollars each. A scire facias was linger, R. Ballinger and T. Richeson, 
issued against all three of the parties, but 330 Garland, ·Muse and J. Richeson, by 
was served on two only, against whom several recognizances, severally un
there was an award of execution. In the dertook as special bail for the defelldants, 
Supreme court the judgment was affirmed. yiz: Garland for H. Ballinger, Muse for R. 

In the conclusion of its opinion, the court Ballinger. and J. Richeson for T. Riche
remarked that "it was contended that the son. One scire facias went out against the 
recognizance is several, and that there is a three bails, requiring them to show cause 
joint scire facias against the three, and a "why the plaintiff should not have execu
joint judgment against two only. Such is I tion of the ·debt against them according to 
not the fact. The terms 'joint and several' I the form and effect of their several recog
are not strictly applicable to these proceed-I nizances:" And this court affirmed the 
ings. The recognizance, although but one judgment of the Ccanty court sustaining a 
instrument, contains three distinct obliga- demurrer to the scire facias. The two cases 
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are marked by the difference that in Gar
land v. Ellis, there waR no community 
among the parties either in respect of tbe 
instruments by which they bound them
selves, or in respect of the persons for whom 
they undertook i whilst here tbe undertak
ing is by one instrument and for the ap
pearance of the same person, to wit, the 
principal. 

I know of no case in which tbe precise 
question has been distinctly presented to, 
and expressly decided by, this court i but so 
far as I have been able to ascertain 'the 
practice in cases of tbe like kind, I believe 
it has been not unusual to embrace the 
principal and his bail in the same scire 
facias. Such was the course pursued with
out complaint in the case of Wood v. The 
Commonwealth, already cited. The manu
script record shows that tbe undertakings of 
the principal and bail, in tbe recognizance 
there, were several, to wit, Isaac Wood the 
principal, in the sum of one thousand dol
lars, and John Wood bis bail, in the sum of 
seven hundred and fifty dollars. Yet, 
though the case appears to have been much 
contested in the County and Circuit courts. 
and in this court, no difficulty seems to 
have been made about the scire facias on 
this score, either by the counselor by the 
cost. So, in the case of .H.andolph, gov
ernor, v. Brown '* als., decided by the Gen
eral court, and reported in 2 Va. Cas. 351, 
there were (as appears froln tbe manuscript 

copy of the record) three recognizors 
331 ·bound severally in the same recog-

nizance: the principal in the sum of 
thirty dollars, and the bail in the sum of 
fifteen dollars each; and one scire facias 
was issued against the three parties. Tbe 
scire facias passed through a like ordeal, 
without challenge or question, as respects 
the particular under consideration. See 
also the case of Bias v. Floyd, already 
cited. 

Upon the whole, I am satisfied tbat the 
common law practice regulating actions on 
several obligations, does not apply to writs 
of scire facias on several recognizances i 
but that, provided the scire facias recites 
the recognizance truly, and seeks to have 
execution according to tbe effect of the re
cognizance (as is the case here), it is no 
valid ground of objection that the principal 
and his bail, who have bound themselves, 
though severally, by one and the same in
strument, are proceeded against in one and 
the same writ. 

I think the judgment ought to be affirmed. 

The other judges concurred in the opinion 
of Daniel, J. 

Judgment affirmed. 

332 ·Phaup & als. y. Wooldridge & als. 

April Term. 18Ii8, Richmond. 

WllIs-ReVOClltion by Marrl ... -Exeeptlon.*-Under 
the statute. Code. ch. IIl1, I 7. p. 1117, marrlalre 

'"TblssecUonofCode IMlI Is 121111 of Code 1887. 

Is a revocation of a Will, "except a will made In 
pnrsuance of a power of appointment, when tbe 
estate thereby appointed would not, In default of 
sucb appointment. pass to bls or bel' (tbe testa
lOr's) heir, personal representative or next of 
kln.''t 

This was an appeal from the sentence of 
the ~ircuit court of Chesterfield county, re
versmg the sentence of the County court 
by which a paper was admitted to probat~ 
as the will of Benjamin Phaup deceased. 
The paper was propounded for probate by 
~l1is, Joseph and William Phaup, the nom
Inated executors tberein, and its probate 
was opposed by Edward Wooldridge and 
Mary his wife, and Martha Goode, the two 
female daughters of Benjamin Phaup de
ceased. It was duly executed and attested 
in July 1852. And afterwards, in July 1854, 
Phaup, then seventy-four years old, married 
Mrs.Judith Bass, who was forty-nine. 
. Pnor to t~e marriage the parties entered 
Into a marriage settlement, wbereby it was 
agreed that all of her property shollid be 
settled upon her, with a general power of 
disposi tion on her part i and that she should 
have no claim upon his estate, if she sur
vived him. And this agreement was exe-

cuted prior to the marriage, by their 
333 uniting in a deed by which ·she con-

veyed her property to a trustee in 
trust for herself. and relinquished all inter
est in his estate; and he covenanted that 
she should have the power of disposition by 
deed or will i and that if she survived him 
she should have an annuity of one hundred 
and fifty dollars out of his estate' but not 
so as to hinder a division thereof. ' 

The parol proofs were, that Phaup died 
in 1856, leaving his wife surviving him' 
there baving been no issue of the marriage': 
That he expressed himself from the time 
of his marriage up to the time of his death 
as much gratified that the marriage settle: 
ment would render it unnecessary to make 
his will again; and recognized the one 
offered for probate as his will and in full 
force. In his last illness he called for the 
paper and consulted one of the witnesses as 
to wbether the property left to one of his 
daughters was effectually secured to her 
and her children, free from the control of 
her husband, telling the witness if that 
was not the case, he wished the witness to 
fix it. 

The Circuit court held that though the 
paper had been duly executed and attested, 
and Phaup was competent to make a will 
yet under the statute, it was revoked by th~ 
marriage i and therefore pronounced a seo
tence against the will i and reversed the 
sentence of the County court, by which the 
paper had been admitted to probate. From 
this sentence, the nominated executors and 

tCode. cb. 122, 17, p. 517. "Every will made by a 
man or woman, sball be revoked by bl" or her mar· 
rlawe, except a will made In exercise of a power of 
al,polntment. when the estate tbereby appointed 
would not. In default of such appointment. pass 10 
blM orber hell'. personal representative or next of 

,kin." 
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the devisees of Phaup applied to this court 
for a supersedeas, which was allowed. 

Green, Patton and Foster, for the appel
lants. 

C. Robinson, for the appellees. 

ALI.EN, P. It was settled at an early 
period in England, that as to wills of per
sonalty, marriage and the birth of a child 
for whom no provision was thereby made, 

operated as an implied revocation. 
,334 Lugg v. Lugg, *2 Salk. R. 592. As 

to realty, it was determined in Spraage 
'Y. Stone, Amb. R. 721, and Christopher v. 
Christopher, Dickens' R. 445, "that revoca
tions by operation of law did not fall within 
the statute of frauds. The rule established 
by these decisions was adopted in this court 
in Wilcox v. Rootes, 1 Wash. 140. The 
principle on which these implied revocations 
rested has been controverted. On the one 
hand the revocation was grounded OD the 
implied intention to revoke under the new 
circumstances occurring after the will was 
made. On the other hand, in the case of 
Doe v. Lancashire,S T. R. 49, Lord Ken
yon held that such implied revocations 
were dependent on a condition annexed to 
the will by law, under which it would fail 
of effect in case of a subsequent marriage 
and birth of issue who would be left with
out provision were the will allowed to be 
effectual: and such was held to be the true 
view of such revocations in Marston '\'". 
Roe, 35 Eng. C. L. R. 303, where it was 
held that the revocation under such circum
stances is in consequence of a rule of law, 
independent of any intention. The Court 
of appeals, in Wilcox v. Rootes, 1 Wash. 
140, seemed to rest the principle of such 
implied revocation upon the implied inten
tion to revoke under the new state of cir
cumstances, and as a consequence that parol 
evidence was admissible to rebut such in
tention. It is remarked by the author, in 
3 Lomax Dig. 131, that when we consider 
the provision made by our law for children 
pretermitted, or born after the will, or 
posthumous, and besides the provision of 
dower for the wife, in the real estate, legal 
or equitable, her rights as distributee, of 
which no testamentary act can deprive her, 
for she may renounce the provision made 
for her by the will, there would seem to be 
less ground in Virginia than in England 
for the rule that marriage and birth of a 
child should revoke a will made prior to 

the marriage. 
335 *In England these questions have 

been set at rest by the statute of 1 
Victoria, which provides that every will 
made by a man or woman shall be revoked 
by his or her marriage (except a will made 
in the exercise of a power of appointment, 
&c.). Under this statute, Jarman says, vol. 
1, p. 114, that "mil,rriage alone will pro
duce absolute and complete revocation as 
to both real and persoual estate, and that 
110 declaration, however explicit and earnest 
of the testator's wish that the will should 
continue in force after marriage, still less 
any inference of intention drawn from the 

contents of the will, and, least of all, evi
dence ~ollected aliunde, will prevent the 
re,·ocation." With this statute before the 
revisors, and wi th direct reference to it, 
they reported the 7th section of chap. 122 
of the Code, page 517. The terms are too 
clear to admit of doubt, if they are to be 
construed literally. The statute of Victoria 
was understood by the commentator to be 
free from difficulty, and it is admitted that 
in England it must be taken literally to 
effectuate the intention of the legislature. 
Oul'8 is a literal copy; and why should it 
not receive the same construction? It lays 
down a plain rule; it makes one ea:ceptioll; 
and from what source can the courts derive 
any authority to make another? Our statute 
has received the same construction by 
Lomax, 3d \01. of his Digest, p. 148, which 
has been put upon the English statute, and 
which it is conceded it must there receive. 
It is argued, however, that where the in
terests of the new parties brought by the 
marriage into close relation with the testa
tor are in no wise affected by the will, the 
reason for such revocation ceases, and 
therefore the law should not apply-. If this 
position could be maint;lined, it would 
result in a repeal of this 7th section of our 
statute; for in view of the provision of 
dower for the wife in the realty, het: para
mount right to her portion of the person
alty, independent of any testamentary 

disposition, if she chooses to renounce 
336 the *provision made for her in the 

will; and in view of the provisions 
made by the Code, ch. 122, i 17, 18, p. 518, 
in favor of the children of the testator 
pretermitted, or born after the will, or 
posthumous, the rights growing out of this 
new relation are sufficiently protected, and 
therefore there was no necessity for such 
implied revocation. This might have been 
an argument against incorporating the 
provision contained in the statute of Vic
toria into our Code; but when it has been 
so incorporated, it is not for the court to 
say that the legislature did not mean pre
cisely what they have said. They may 
have thought that as marriage is the most 
important step a man can take, gives rise 
to new duties, brings into close connection 
new l)arties, and of necessity calls for a 
different arrangement of his property, it 
should, without reference to the provision 
made by law for these new parties, lead to 
new arrangements in regard to his prop
erty. Nor is the prodsion made by the 
law precisely the same which follows upon 
intestacy, or which it is presumable the tes
tator would have made by his will. The 
18th section of chap. 122 provides, that if 
the after-born child or descendant die 
under age, unmarried and without issue. 
his portion of the estate, or so much as may 
remain unexpended in his support and 
education, shall revert to the person to 
whom it was given by the will. By the 3d 
section of the same chapter, minors eight
een years or upwards may by will dispose 
of personal estate. The wife of a minor 
would be entitled to dower in his real estate. 
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and her interest in his personal estate; and 
his estate, in case of his death under age 
intestate, would descend and pass according 
to the statute of descents and distributions. 
Whereas by the 17th section, the will is to 
be construed as if the devises and bequests 
therein had been limited to take effect in 
the event the after-born child should die 
nnder the age of twenty-one years, unmar-

ried and without issue; and bv the 
337 18th section, if the pretermitted ·child 

dies as aforesaid, his portion reverts 
to the person to whom it was given by will. 
The interests, therefore, of such issue are 
materially affected by the previous will. 
Again, we have seen that in Virginia in 
the case of Wilcox v. Rootes, ubi supra, 
and also in Yerby v. Yerby, 3 Call 28, the 
court considered that such revocation was 
R'rounded on the implied intention of the 
testator to revoke under the new state of 
circumstances, and upon suell intention 
only. To rebut such presumed intention 
to revoke, any evidence is admissible in 
support of the will to show a contrary in
tention, 3 Lomax Dig. 129: thus letting in 
evidence of circumstances and of the parol 
declarations of the testator. The evils 
resulting from this practice have led the 
English courts to refer the revocation to a 
condition in law attached to the will so as 
to exclude such parol testimony of the dec
larations. 

This conflict of decision and the evils 
arising from letting in parol testimony in 
such cases, so much against the policy of 
our legislation and the current of decisions 
in later times, upon the subject of wills, 
may have had some influence in inducing 
the legislature, by adopting the provision 
of the statute of Victoria. to put to rest all 
questions as to implied re'\"ocations by mar
riage and the birth of issue. They have 
done so by declaring that marriage alone, 
save in the excepted cases, shall be an ab
solute revocation. 

I think the Circuit court properly held, 
that notwithstanding the deed of marriage 
settlement, by reason of :the marriage the 
paper writing offered for probate was fully 
and completely revoked; and that the sen
tence should be affirmed. 

The other judges concurred in the opin
ion of Allen, P. 

Sentence affirmed. 

338 ·Barksdale & als. y. Finney & als. 

April Term. 181!8, Richmond. 

I. PrIvate CorporatIolu-Purc:II_ of Property Sold lIy 
Its Officer In Violation of Tru5t-Uablllty of Corpora
t1on.-The presIdent and actlne manaeer of a pri
vate corporation Is trustee In a deed of marriage 
settlement: and as trustee he sells the trust prop
erty. In violation of hili duty as trustee. and 
purchases a part of It for the corporation. The 
corporation Is a participator In the violation of 
the trust. and liable therefor. 

2. S-e-Same-Sa_.-Tbe t"t!Btui, qru lru.t hanne 

sued the trustee for an accouutof the trustsubject' 
and made the corporation a party: and havlnlr 
taken a decree ualnst the trustee for the amount 
of the purchase money for which tbe trust prop· 
erty sold. wblch proves unavalline. may then pur
sne the property In the hands of the corporation. 
If It Is still In tbe possession of tbe corporation. or 
have a decree aealnst It for the price at which It 
was purcbased. . 

3, F1duclarlu--Bruc:1I of Trast-Uabillty of Partlelpe
torL*-All wbo participate In a breach of trust are 
joIntly and severally liable. And a purchaser 
con currina- In a fraudulent breacb of trust. and 
actively partlclpatlna- In It. and convertlne the 
property to his own use. incurs the like liability 
with the fraudulent ~stee. 

•. Same-Same-Same--Cue at Bar.-In such case a 
part of the property sold havlnebeen slaves. whIch 
havlntr been used In a daneerouN occupation. one 
of them waKlnjured. and this slave and another 
were returned to the ctltui,qu. truat. On a decree 
aealnst the purchaser for the price at which he 
purchased tbe slaves. be sbould be credited for 
those returned at their value wben returned. 

II. PrIvate Corporatloae - Sa_Ion - Ualllllty for 
Deats of Ponner Corporatlon.t-H ownlt or controls 
all the stock of the Bcorporation, and he contraCt!i 

.Fldaelarl.--Bruc:h of Truet-Llulllty of Partlel-
pators.-It Is well st"ttled tbat all who participate In 
a breach of trust are jointly and severally liable; 
and thus a purchaser concurrlna- In a fraudulent 
breach of trust. and actively partlclpatlna- In It. 
and convertlne tbe property to his own use Incurs 
the like liability With the fraudulent trustee. The 
prinCipal case was cited as authority on this sub· 
ject In Rowe v. Bentley. 18 Gratt. 7IiII; Sherman v. 
Shaver. 7Ii Va. 6; Jones v. Abraham. 'io Va. 4$1; 
Helsley v. Fultz. 16 Va. 614; Harvey v. Steptoe. IT 
Gratt. 3Of. 

See also. In accord. Pinckard v. Woods. 8 Grall. 
140; Huuter v. Lawrence. 11 Gratt. 111. 62 Am. Dec. 
640; Broadus v. Rosson. 3 Leleh 12; Dodson v. Simp
son. I Rand. 2114; Fisber v. BasKett. II Leleh 119; 
Davis v. Chrlstlan. 15 Gratt. 411; Cocke v. Minor. 25 
Gratt. m. and foot-f&Ot~; Jones v. Clark. l!5 Gratt. 
642. andfoot'lIOt,; Tosh v. Robertllon. 27 Gratt. 2'79; 
Utterback v. Cooper. 28 Gratt. 286; Patteson v. 
Bondurant. 80 Gratt. 116; Asberry v. Asberry. sa 
Gratt. 46B, and foot·not~; Edmund" v. Venable. I P. 
'" H. 140; Brockenbroueh v. Turner. 111 Va. 448; 
Boisseau v. Boisseau. '111 Va. 1'1; JackKon v. Upde· 
lrI"affe. 1 Rob. Ill?; Mills v. Mills. 28 Gratt. 501; Graff 
v. Castleman. Ii Rand. 1\16. 

In Patteson v. Bondurant. 80 Gratt. 96. It was 
said; "It Is also the settled doctrine of thl~ court 
that tbe debtor. or be who pays the monpy to the 
executor. In discharge of tbe oblleatlon. knowlna
that It Wall not needed for the payment of debts or' 
leeacieM. or that tbe safety of the debt did not re
quire Its collection. but tbat If received It would be 
for Investment. and would Involve the executor In 
a dn;(Utarit and breach of trust. will be beld to be a 
participant In tbe d~a'tar.it and breach of trust. 
Pinckard v. Woods. 8 Gratt. 140; Cocke v. Minor. 25 
Gratt. 246; Jones v. Clark. 25 Gratt. 611; Tosb v. 
Robert.~on. 27 GratL 2'79." 

tPrivate Corporations - Sa_Ion - Uulllty for 
Debts of Parmer Corporatlon,-See monoeraphlc nt.t, 
on "Corporations (Private)" appended to Siauehter 
v. Com., 18 Gratt. m. 
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witb third penons to obtain a cbarter for another 
corporation of wblcb they sball be the corpora
tors. and to transfer to tbe new corporation all 
tbe stock. and convey all the real estate and other 
property (except slaves) of B. as also some real 
estate of bls own. The charter Is obtained. and 
tbe stock Is transferred. but tbere Is no convey· 
ance of the real estate; but tbe new corporatton 
takes possession of It and bolds It as Its own. Tbe 
new corporation Is tbe 8ucces.wr of B. and takes 
tbe property sub1ect to pay the debts of the corpo
ration of B. to the value of tbe property received. 

41. Sam_Conveyance of Real Estate-C_ at Bar.
Tlie charter of B made Its stock personal estate ; 
but provided that Its real estate should only be 
conveyed as other real estate. Tbe lea-al title 

could only paSR by deed from B. 

.339 ~. Same-RIJrhu of Stoc:II:holders-Title to Cor-
porate Property ...... Wbere tbe stock of a cor· 

poraUon III declared to be a personal estate. and 
the certificates are made transferable on tbe 
books of the corporation. and It Is autborlzed to 
acquire real estate. sucb estate Is vested In It as a 
corporation. and not 'In the Individual sbare
bolders. The certillcate of stock Is evidence of tbe 
rlJrb t of the owner to bls proportion of the ptollts 
or dividend". and on the explratton of the cbarter. 
to blsproportlon of tbe asset9 remalnlnJr after tbe 
payment of the debt; and every purcbaser of the 
stoclt takes It sub1ect to tbe same liabilities. 

8. Same-Suc:ceuJon-Salt by Creditor of Pormer Cor
poratlon-Partlell.-A creditor of a corporation. the 
wholestoclt aud propertyofwhlcb bas been trans· 
ferred to Its successor. wblcb takes It sub1ect to 
tbe debts of tbe first corporation. and wblcb It Is 
ample to pay. \s not bound to convene all tbe 
creditors before tbe court. but may prosecute bls 
uwn claim alone. 

9. Sa ... -.s. ... -Same-Same.-A creditor of the 
corporation B prOliecutinJr bls claim alralnst tbe 
"uccessor to B. Is not bound to malte the 1udtrment 
creditors of H. to wbom the succe980r of B has 
"ontracted to pay an annual rent, a party In tbe 
suit. 

As early as 1827 a matTiage settlement 
was executed, by which certain land in 
Powhatan county and the slaves and other 
property thereon, were settled on William 
Finney and Elizabeth C. his wife, and the 
children of the marriage. In January 1837 
Finney was dead, having left a widow and 
several children; and John Beth was the 

• .s.me-RIJrhU of Stockholder_Title to Corporate 
Property.-See /lenerally. monOllTapblc Mf. on 
"Stock and Stockbolders" appended to Osborne v. 
OHborne. 94 Gratt. 8112. 

. Same-Shar .. 0' Stock-Nature o'.-In C. 41: O. R. 
('0. v. Paine. 211 Gratl. 008. It was said: "Wbetber 
.. bares of a stockbolder In a 10lnt stock company 
lie cbattelH or choKeK lu action. bas been a vexed 
'( nestion. Tbe better opinion seem.. to be tbat they 
partake of tbe nature of choseR In action. Angel 41: 
AmeK on Corporations. sec. 1\60 .t •• Q .. and 116ft.: 
ltar1ut"al~ ... FinruJ/. 14 Gratt. 8lJII.1IS7. But wbetber 
tbey be the one or the otber. tbey certainly con· 
sUtute a part of tbe owner's estate. and as sucb are 
liable to tbe pal'ment of 'hls debts. and to a pro
ceedlnJl" by attacbment all"aln8t blm. The statute 
declares that tbeY shall be de~med personal estate. 
Code. p. 660. sec. 21 ... 

surviving trustee in the deed. On the 2Jd 
and 24th of January John Beth sold at 
public auction the whole of the trust prop
erty; at which sale his brother Beverly Beth 
purchased the land in Powhatan, and a 
number of the sla\'es; his whole purchase 
amounting to twenty-five thousand one 
hundred and three dollars and six cents. 
John Beth purchased alaves amounting to 
eleven thousand three hundred and forty
five dollars. These slaves the plaintiffs 
alleged were purchased for the Black Heath 
company of colliers, a corporation of which 
John Heth was the president and acting 
manager. This corporation had been 
created in 183.3, and at its creation Beverly 
Randolph, John Beth and Beverly Beth 

were the owners of the property which 
340 constituted its *capital stock. The 

number of shares were three thousand. 
nearly aU of which in 1840 John Heth was 
the possessor or had the control. 

In 1840 John Beth entered into a contract 
with persons living in England, by which 
he undertook to procure a charter for a new 
company, to be called "The Chesterfield 
coal and iron mining company," with cer
tain provisions, which would enable them 
to conduct the business in England; and to 
transfer to the new company all the prop
erty of the Black Beath company (except 
their slaves and some lands specified), and 
all the shares of stock in that company; 
for which they were to pay him a certain 
sum of money, and a royalty of one shilling 
and three pence (reduced afterwards to one 
shilling) upon every ton of coal raised by 
the company. This agreement was carried 
out, with some modifications; and in 1841 
the Chesterfield coal and iron mining com
pany was organized, and the shares of the 
stock in the Black Heath company were 
transferred on their books to the Chester
field coal and iron mining company: but 
there does not appear to have been any con
veyance of the real estate from the one 
company to the other. 

In 1840 Mrs. Finney, for herself and her 
infant children, filed her bill in the Circuit 
court of Powhatan county against John Beth 
and others, seeking an account of the trust 
property. In March 1841 there was a decree 
directing John Beth to account for the 
whole purchase money of the trust fund; 
which, upon a settlement of the account, it 
appeared amounted to forty thousand seven 
hundred and fifty-five dollars and eleven 
cents, after crediting him with his dis
bursements and the amount of the pur
chases made by Mrs. Finney. This decree 
was unproductive, Beth having become in
solvent. 

In 1842, after the death of John Beth, the 
plaintiffs filed a supplemental bill, 

341 making Beverly Beth, the ·two cor-
porations herein before mentioned. 

and others, parties, seeking to recover from 
Beverly Beth and those claiming under 
him, the trust property he had purchased. 
and seeking to suhject the Chesterfield coal 
and iron mining company for the price of 
the slaves alleged to have been purcbased 
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by John Heth for the Black Heath company, 
on the ground that the Chesterfield company 
took the property of the IIlack Heath com
pany, with the burden of paying the debts 
of the latter. The pleadings and proceed
ings in the case are stated by Judge Allen 
in his opinion. 

There having been a decree for the plain
tiffs against Beyerly Heth or his trustees 
for the trust property in his possession, 
and against the Chesterfield coal and iron 
mining company, for the amount due upon 
the slaves purchased by Heth for the Black 
Heath company, William J. Barksdale and 
four others, who were judgment creditors 
of John Beth, on which judgments he had 
taken the oath of an insolvent debtor, filed 
their petition asking to be made parties in 
the cause, and claiming that they were en
titled to have the royalty which the company 
had contracted to pay to John Heth subjected 
to satisfy their debt, in preference to the 
claim of the plaintiffs. But the court re
jected their petition; and thereupon they 
and the Chesterfield coal and iron mining 
company applied to this court for an appeal; 
which was allowed. 

Lyons and Macfarland, for Barksdale, &c. 
C. Robinson, for the Chesterfield com

pany. 
P. Roberts and Morson. for the appellees. 

ALLEN, P. The decree from which this 
appeal has been taken, subjected the Ches
terfield coal and iron mining company to a 
heavy recovery on account of a debt alleged 
to be due to the appellees from the Black 

Heath com~any of colliers. The first 
342 question, therefore, which arises 

upon the record, and which is pre
sented by the first assignment of errors, 
relates to the existence of this debt. Was 
the latter company at any time liable to 
the appellees for this debt; and if so liable, 
has that liability been discharged by the 
acts of the appellees? 

On the 16th of December 1840 the widow 
of William Finney, in her own· right, and 
as the next friend of her infant children, 
filed their bill against John Heth, Beverly 
Heth, and the Black Heath company of col
liers, setting forth their claims as cestuis 
que trust under a deed of marriage settle
ment and other deeds touching the trust 
property, under which John Beth had be
come sole surviving trustee; and complain
ing of a sale made by John Heth in January 
1837 of the whole trust property; which. 
they alleged in the bill, was made by John 
Heth without authority, and directly against 
the plain provisions of the deeds under 
which he was acting as trustee; and were 
a clear and distinct breach of trust com
mitted by him, and by all who participated 
with him in the sale: and that at the sale 
of the trust property made by John Heth 
as trustee, he as the manager of the busi
ness of the Black Hea th company of colliers, 
purchased for the company slaves, and per
haps other property, to the amount of eleven 
thousand three hundred and forty-five dol
lars. The bill further averred that at the 

said sale, Beverly Heth purchased land and 
slaves to the anlount of twenty-five thou
sand one hundred and three dollars and six 
cents. It made John Heth, Beyerly Heth 
and the Black Heath company of colliers 
defendants, and prayed for a decree that 
said purchasers should pay the principal 
and interest due from them respectively, 
and that John Heth should pay any balance 
appearing to be due from him, and for gen
eral relief. 

To this bill John Heth filed his an
M3 swer, admitting ·the sales of the trust 

property as stated in the bill; thereby 
admitting the purchase of the sla\'es by 
himself as manager of the Black Heath , 
company at the sale made by him as trustee, 
at . the price charged. And in regard to 
that purchase he states in his answer, that 
-the sufficiency of the securities of the debt 
due from the Black ·Heath company for the 
purchase money of the slaves is undoubted, 
as until it is paid to this respondent the 
best property of that company is bound for 
it. What the securities for the debt were, 
he does not state: if any bond was given, 
it was not exhibited. The record shows 
that prior to this period he claimed to own 
or control almost all the stock of the com
pany, and that he had actually made a 
transfer, by his deed of the 29th day of 
April 1840, to Stevenson and Brocken
brough, as trustees, of two thousand six 
hundred and eighteen shares of said com
pany; the deed reciting that the remaining 
three hundred and eighty-two shares were 
vested in other persons, but were intended 
to be purchased or got in by him. The 
answer was sworn to on the 14th of January 
1841, and filed on the 6th of March there
after. 

On the 30th of March 1841 an interlocutory 
decree was rendered, which recites. "that 
the cause came on to be heard upon the 
bill, the answer of the defendant John 
Heth, with the replication thereto, the bill 
taken for confessed against the other de
fendants, more than two monthA having 
elapsed since the filing of the plaintiffs' 
bill and the return of the subprenas, with 
service acknowledged by the other defend
ants, and they still failing to appear aDd 
anawer, and sundry exhibits." The decree 
then directs accounts to be taken in relation 
to the trust estate, and amongst them an 
account showing the exact amount due 
from the Black Heath company and from 
Beverly Heth to John Heth as trustee, or 
to the trust fund. The commissioner, in the 

report made out in obedience to this 
344 decree, states ·that John Farrar at-

tended and filed the accounts of John 
Heth as trustee, with the vouchers, from 
which the commissioner stated the accounts 
returned by him. John Farrar was after
wards nlade a defendant by an amended 
bill, as clerk a'ltd agent of said company; 
and in his answer admits he was such clerk 
and agent, and that as such the books and 
papers of the company were kept by him, 
and still remained in his possession. In 
the account returned by the commissioner 
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the trustee was charged as of the 24th of averment bearing on one of the questions 
January 1837, with eleven thousand three arising in this controversy, that the prop
hundred and forty-fh"e dollars, amount of erty being corporate property, even if John 
articles purchased by the Black Beath com- Beth had been the owner of all the stock, 
pany. No accounts were taken at this time he had no legal power or authority to con
with any parties except with the trustee; vey as an individualthe corporate property, 
and in the account so taken the trustee was exempt from the payment of the debts of 
charged with the Whole amount of the sales the company. The bill furthermore, as to 
of the trust property; and there being no this branch of the case, alleges a sale 
exception. the account was confirmed; and 346 by John Beth of some of the "slaves 
on the 27th of October 1841 an interlocutory purchased by the Black Beath CODl
decree was rendered against John Heth for pany, and seeks to charge them in the hands 
the whole amount of the trust fund unac- of the purchasers or incumbrancers; and 
counted for. The decree directed the ·com- prays that the debt due from the Black 
missioner, if required by the plaintiffs, to Heath company be satisfied out of the pro
execute those parts of the decretal order ceeds of said slaves, or out of the other 
directing the accounts, which had not been property of the Black Beath company in 
executed; and then proceeds to declare that the possession of the Chesterfield company, 
liberty is hereby reserved to the plaintiffs and under the control of their agents, who 
to resort to this court for any further decree· are made defendants. 
against the defendants, or any of them, The bill also details the circl1mstances 
and as to any of the subjects mentioned in attending the sale of the land and other 
the plaintiffs' bill in this suit. to which trust property to Beverly Heth; alleges a 
tIley may show themselves entitled in the conveyance by Beverly Heth of the land 
event this decree shall prove unavailing in and slaves pending the suit, to a trustee to 
the whole or in any part. And liberty was secure certain creditors; and prays that the 
given to them to amend their bill and make property be reconveyed to the appellees, or 
new parties. sold, and the proceeds applied to the pay-

On this decree an execution was issued ment of the debt due to them from John 
against John Heth; the sum of four hundred Heth. 
and thirteen dollars and thirty-six cents On .the 1st of November 1842 the cause 
made as of the 7th of February 1841 i and a again came on to be heard on that branch 
return of no effects found to make the bal- of the case affecting Beverly Heth's pur
ance. 

Having thus made an unsuccessful 
345 effort to collect "the amount of the 

trust fund from the trustee, and shown 
by the official return of the proper officer, 
that the decree against him had proved un
availing for nearly the whole amount de
creed, the appellees, under the leave reserved 
to them in the said decree, to resort to the 
court for any further decree against the 
defendants, or any of them, and as to any 
of the subjects mentioned in the suit, filed 
their amended and supplemental bill on the 
11 th of February 1842, in which they make 
new parties, amongst them the Chesterfield 
coal and iron mining company, a new 
company incorporated by an act of assembly 
passed the 15th December 1840; Sess. Acts 
of 1840-41, p. 148; and allege in their bill, 
amongst other things, that John Heth, 
untruly pretending that he was the owner 
of the whole stock of the Black Heath com
pany, had made some contract with the 
Chesterfield coal and iron mining company, 
by which the whole property of the Black 
Heath company, except slaves, had been 
taken possession of by the Chesterfield 
company, by their agents in this country; 
and that the stockholders of the latter com
pany were all aliens, and with the exception 
of one of the a&rents, non-residents. They 
further state, that if John Beth had ever 
executed a deed conveying the property or 
stock of the Black Heath company to the 
members of the Chesterfield company, it 
had never been recorded in the County court 
of Chesterfield county, the county where 
the property was situated. And the bill 
contains the further and most material 

chases i and the court decreed that John 
Beth Cflmmitted a breach of trust in the 
sale of the trust property to Beverly Heth, 
in which the latter actively concurred i that 
the other defendants claiming under him 
were pendente lite purchasers, and they 
with their vendor should be regarded as 
trustees of the property for the appellees; 
and directed a reconveyance thereof to a 
trustee for their use. And an ellquiry ,vas 
directed to ascertain what portion of the 
property held by the trustees of Beverly 
Beth was the property sold to him by John 
Heth as trust property i and an account of 
hires of the personal property, and of rents. 
profits and permanent improvements was 
directed. 

From this decree an appeal was taken to 
this court by two of the creditors of 
Beverly Beth. This appeal brought up 
the whole case for revision. The correct
ness of the decree of the 27th of Octo

ber 1841 against John Beth for the 
347 whole amount of the trust -fuud, 

reserving liberty to pursue the pur
chasers if the decree against the trustee was 
unavailing, as well as the propriety of the 
decree of November 1st, 1842, setting aside 
the sale of the land, and directing a recon
,"eyance of the land and such of the slaves 
as upon enquiry should be ascertained 
to have been part of the trust fund, were 
open for consideration. 

It was assigned as one of the errors com
mitted in the cause, that to repudiate the 
sales made by the trustee was incompatible 
with the course pursued, as the appellees 
had sought to enforce them by every means 
in their power; had taken a decree against 
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the trustee for the balance due, and in part 
enforced it. On the 12th of May 1845, this 
court affirmed the decree. 

After this affirmance, further pro;:eedings 
took place in the court below in relation to 
the branch of the case now under consid
eration; and a report was made by the 
commissioner ascertaining the amount of 
the debt due from the Black Heath com
pany on account of the slaves purchased at 
the sale of the trust property. In this ac
count the company recehoes credit for sev
eral sums paid as interest by the company 
on this debt; and the deposition of John 
Farrar pro\'es that those charges against 
the appellees were taken from the books 
(If the company. He also furnishes a list of 
the slaves purchased for the company, and 
their prices: and in his answer to the 
amended bill, he states that a short time 
after the trust sale the president of the 
company directed him as clerk to charge 
against the company on its books a note 
given to John Heth for the amount of the 
company's purchase at the sale of the trust 
estate; which entry he made in the pres
,.nce of the president. 

From this reference to the pleadings and 
proofs in the cause, there can be no question 
as to the existence of the debt at one 

time. It is charged in the original 
348 "bill, and that bill was taken as for 

confessed against the Black Heath 
company. This of itself concludes the 
company. But th~ report of the commis
sioner charged John Heth with the debt; 
and to that report there was no exception. 
And the clerk and agent of the company 
proves that the debt was entered on the 
books of the company as a charge against 
it, and credits entered for the interest paid. 

The original existence of the debt does 
not appear to have been seriously contro
verted; and accordingly, in the special 
statement made out at the instance of the 
Chesterfield company, the Black Heath 
company is charged with the amount given 
for the property purchased at the trust sale. 

But it is argued, that the appellees have 
elected to disaffirm the sale and pursue the 
property; that the purchase was merdy 
void, and the slaves remained their prop
erty. It is true that John Heth having 
been the agent for the Black Heath com
pany in making the purchase, as well as 
the trustee who sold, the company could 
not deny notice; nor have they done so. 
That it was a gross violation of duty and 
breach of trust in the trustee, to turn over 
the trust property to the company of which 
he was principal stockholder and the mana
Ker, without securing and investing the 
price, has not been controverted; and the 
cestuis que trust had a right to set aside 
the sale, and follow the property, if it could 
be traced, in the hands of the company, 
or any others, claiming it with notice of 
the breach of trust. 

The question raised by this objection has 
already been adjudicated in this cause. 
Although the court gave a personal decree 
against the trustee for the whole amount 

for which he sold the trust property, it 
affirmed the right of the appellees to pursue 
the purchasers as to any of the subjects 
mentioned in the bill, if the decree against 

the trustee proved unavailing; 
349 "and the construction put upon this 

reservation is shown by the decree on 
the amended bill, which set aside the sale 
of the land and lIuch of the slaves as were 
purchased by Beverly Heth, so far as they 
could be traced in the hands of purcbasers 
with notice: the court thus holding that a. 
personal decree against the trustee for the· 
price did not preclude a resort to the prop
erty itself in the hands of the wrong-doer 
participating in the breach of the trust, or 
in the hands of those who had notice of the 
fraud. And if the property can be 80 pur
sued, the reason applies with equal force to 
the party himself. All who participate in 
a breach of trust are jointly and severally 
liable. A purchaser concurring in a fraud
ulent breach of trust, and, as in this case, 
actively participating in it, and converting 
the property to his own use, incurs the like 
liability with the fraudulent trustee. Pinc
kard v. Woods, 8 Gratt. 140; Attorney Gen
eral v. Corporation of Leicester, 7 Beav. R. 
176, 29 Eng. Ch. R. 175; Hill on Trustees 
520, n. The relief afforded in eqQity in 
such cases is two fold. retrospective in 
order to remedy the mischief done, and 
prospective to prevent further injury. Hill 
on Trustees 521. The court endeavors in 
the first place to replace the parties in the 
same situation they would have been in if 
no breach of trust had been committed. 
And, therefore, where the trust property 
improperly disposed of can be followed in 
specie, as where it consists of real estate, 
it will compel the trustee or party in pos
session, if the latter have taken with notice 
of the trust, to reconvey the estate to the 
purposes of the trust. Hill on Trustees 
522. 

And where trust moneys are followed into 
land, the cestui que trust may either take thf! 
land for the whole, or may have a decree for 
a sale; and if there be a deficieJlcy, then 
prove on the estate of the trustee. Hi11522, 

n. 1. It is true that where property 
350 has been "improperly sold by a trus-

tee, the cestui que trust cannot claim 
both price and property; for that would be 
to get a double satisfaction; but he is enti
tled to one or the other; and it does not lie 
in the mouth of the fraudulent participator 
in the breach of trust to say that the sale 
was void and so no debt was due; for this 
would be setting up his own wrong to pro
tect himself. Nor can the decree of the 
court replacing the parties in the same sit
uation they would have been in if no breach 
of trust had been committed, by restoring 
the property where it can be restored, be 
held to release the party from all personal 
responsibility for the residue which the 
purchaser has converted to his own use. 

In this case, as all were before the court, 
and jointly and severally liable, the decree 
against the trustee was for their benefit· 
for if the fund could have been collected and 

SOl 
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invested according to the stipulations of not be restored in sPecie. Nor doe. 
the deed of trust, they would have been re- 352 the failure *of the appellees to pursue 
lieved, as it was not alleged that the prices the property in the hands of other 
bid for the property were too low; and the purchasers or claimants, furnish any ground 
trustee was empowered trom time to time of complaint to Uieir immediate debtor, the 
to vest any part of the property in real Black Heath company. Being directly re
estate or other property. The breach of sponsible as participating in the breach of 
trust resulted from his failure to collect trust, the appellees have a right to look to 
the price, and in permitting the purchasers the company for payment, as one of the 
to take and convert the trust property to original wrong-doers; and the company 
their own purposes, without paying for it, cannot insist on their creditor being sent 
pr giving any adequate security for the on a doubtful and perhaps ineffectual pursuit 
money. It was therefore proper, in every of the property in the hands of those who, 
aspect of the case, that an effort should be but for the inter\"ention of the company, 
made to collect the amount from the trustee would not have acquired the possession of 
b,fore resorting either to the property or it. 
the purchasers. If then the Black Heath company was 

If these views as to the effect of the decree alone sued, the appellees would have a right 
in this case, or of the law as applicable to to a recovery againllt it for the amount of 
the facts of the cause, are correct, the court their claim, as ascertained by the decree, aDd 
did not err in holdinl!' that the existence to satisfaction out of the corporate prop
of the debt due to the appellees by the erty: And it remains to enquire whether, 
Black Heath company was proved, and that under the facts appearing in this record, 
they had not lost their right to proceed they can charge thiS debt on the Chester
against the company for payment: and, field coal and iron mining company, either 

therefore, the first exception taken by as holding the property of the Black Heath 
351 *the Chesterfield coal and iron min- company, or as its successor liable for its 

ing company to the report of Com- debts at least to the extent of the property 
missioner Shore, made under the decree of received from it. 
the 28th of October 1848, was properly over- The Black Heath company of colliers was 
ruled. incorporated by an act passed February 

The second and third exceptions were 20th, 1833. The preamble, after reciting 
sustained, and the credits allowed. that B. Randolph, John Heth and Beverly 

The prices of the two slaves surrendered Heth represented to the general assembly 
to the appellees voluntarily by R. Gwathmey that they were owners of certain lands in 
and Lewis Rogers, have been applied to the Chesterfield county, on which there are 
principal of the debt, the most favorable valuable mines of coal, of a coal yard, and 
mode of applying the credit for the appel- certain personal property, consisting of 
lants. And having had the use of the slaves, &c., and that they were desirous of 
slaves in a dangerous occupation, whereby carrying on their business under the man
one is proved to ha,'e been badly injured, a agement of a corporate body, proceeded to 
credit for their value, as at the time they enact that the capital stock, consisting of 
were returned, is as much as they could the real and personal property aforesaid, 
claim.. should be divided into three thousand 

Nor is there any just pretension for a shares, and that as soon as one thousand 
claim to a credit for the whole amount of five hundred shares shall have been sold on 
Beverly Beth's purchases. They amounted the joint account of the proprietors, and by 
to twenty-five thousand one hundred and them duly conveyed by deeds recorded in 
thret!' dollars and six cents. The price of said county. then that the title that 
the land was fifteen thousand dollars, leav- 353 the three *proprietors had in the cap
ing upwards of ten thousand dollars for ital stock should be vested in them 
slaves and other property. Of the slaves, and the purchasers in proportion to the 
it would seem six were recovered. For the shares respectively held by them, and that 
land which was decreed to be restored and the stockholders, their heirs and assigns, 
the price of the slaves John Heth would should be a body politic and corporate by 
be entitled to a credit; but it is manifest the name, &c., with the usual corporate 
the six sla"es restored did not sell for the powers. And it was further provided, that 
ten thousand doUars; and that sum, with the stock should be real estate, and as such 
the interest, would far exceed the value of pass by descent, devise and sale. By an 
the slaves returned, lea\'ing Beverly Heth act passed January 10th, 1837, Sess. Acts 
largely indebted to the trust fUlid. The 202, so much of the act before mentioned as 
assumption that a credit should be given declared thp. stock to be real estate, was re
for the whole amount of Beverly Heth's pealed; and in lieu thereof it was enacted 
purchases, because by pursuing the property that it shoul~ be deemed personal estate, 
the sale must be considered as disaffirmed, to be transferred, and certificates thereof 
and tile appellees be restricted to the prop- issued in such manner as the president and 
erty alone, has already been adverted to. directors or stockholders in general meeting 
So far as the trust property could be reached, should prescribe; with a proviso, that 
they were entitled to pursue it, without I nothing in the act should be so construed 
thereby losing their remedy against the I as to prevent the oompany from selling and 
fraudulent alienee for the price of so much conveying any part of such real estate aa 
as was converted to his own use, and could I they may hold, and which had been incor-

so.! 
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porated into stock, and thereby declared the other property named in the deed of 
personal estate; or to authorize the convey- John Beth, before referred to. 
ance of such real estate, \vhen sold or After the passage of this act another 
disposed of, in any manner than that pre- deed, dated the 3d of August 1841, was 
scribed by the laws of the commonwealth entered into between John Heth and the 
for the conveyance or disposal of real estate; persons constituting the company, by which 
and when so sold and conveyed, from being certain differences between them were com
considered as real estate. These two acts promised, the terms of the agreement and 
CQDstituted the character of the Black Beath the deed to Stevenson and Brockenbrough 
company, when the transactions between somewhat modified, and provision made 
John Beth and the parties afterwards incor-I for the indemnity of the Chesterfield coal 
porated in the name of the Chesterfield coal and iron mining company against iocum
and iron mining company, took place. brances and defects of title in the property-

On the 29th of April 1840 a deed was exe- agreed to be conveyed by John Beth. This 
cuted between John Beth of the first part, deed, however, makes no specific convey
Ste\'enson and Brockenbrough of the second ance of any of the property. 
part, and various individuals residing in In the answer put in by A. F. D. Gifford, 
En,.land, of the third part; which, after he states he is the sole general agent of 
reCI ting the charter of the Black Beath com- the Chesterfield company; and he exhibits 
pany as aforesaid, describing its landed the deed, the articles of agreement, and the 
property,reciting that two thousand six hun- articles of agreement and compromise be-

dred and eighteen shares of the stock fore mentioned, to show how the company 
3S4 were then vested in John Heth, -and acquired their property. He avers, that as 

that he intended to get in the remain- such agent he holds certain conveyances of 
ing outstanding shares vested in other per- real estate, all recorded in Chesterfield 
sons; and describing various other portions county, intended in part to carry into effect 
of real estate belonging to Beth, or over the contracts made with said John Heth, 
which he had the control, proceeds to recite and which it is not deemed material to the 
that said John Heth had proposed to the par- purposes of this suit to file or describe par
ties of the third part to form a company with ticularly. The answer further alleges, that 
them, to carry on the business of coal and all the stock of the Black Heath company 
iron mining, and to vest or to cause and was regularly transferred to John Beth, and 
procure to be vested in such company the by him conveyed to Stevenson and Brock
fee simple and inheritance in possession, enbrough, the trustees of the company, and 
free from all incumbrance of the real or afterwards transferred upon the books of 
landed property of the Black Heath com- the Black Beath company to the Chester
pany, and the other lands described; and field company. 
that tbe said parties of the third part had There does not appear, in any part of tbe 
agreed with John Beth to join in forming record, a conveyance of any real property 
such company, and that they should pur- by tbe Black Beath company of colliers to 
chase said property wbich John Heth had so the Chesterfield coal and iron mining com
proposed to vest in them, in case the au- pany. The amended bill averred that John 
thority of the general assembly could be Beth, as lin individual, had no legal 
obtained in the manner described. The 356 power or authority ·to convey the 
deed then, fQr the consideration tberein corporate property, exempt from the 
mentioned, sets forth that John Beth had debts of the company. 
that day transferred the two thousand six The proviso of the act of January 10tb, 
hundred and eighteen shares of said Black 1837, making the stock personal estate, 
Heath company to the parties of the second whilst it authorized the sale and conveyance 
part, on the books kept for the transfer of of real estate theretofore created into 
such shares; and had also' conveyed the stock, declared the law should. not be con
other land owned by said Beth, to said strued to authorize the conveyance of such 
parties of the second part, upon the various real estate in any other manner than that 
trusts set forth. prescribed by law for the conveyance or 

On the 15th of December 1840, Sess. Acts disposition of real estate. Such conveyance 
148, an act was passed to incorporate the must be by deed duly executed in the name 
Chesterfield coal and iron mining company, of the corporation by its duly authorized 
as provided for in the deed before referred agent. In the absence of any such convey
to, and an agreement of the same date with ance, the property still belongs to such 
the deed between John Beth and the parties company or its successor, the transferee of 
of the third part, named in said deed. By the stock. 
this act the company thereby incorporated Under this aspect of the case, it is unnec
was invested with full power and authority essary to consider many of the propositions 
in their corporate capacity to take and re- so elaborately discussed at the bar: such as 
ceive valid conveyances and transfers of all that, 
the property and stock owned or occupied The right of a corporation to dispose of 
by the Black Heath company, setting forth and convey its real estate is commensurate 
tbat the said stock consisted of three with that of an individual. . 

thousand shares, and describing the That although creditors may subject the 
3S5 ·lands of the company. The act also corporate property, this right does not give 

authorized and empowered the com- a lien so as to attach to the property in tbe 
pany to receive con"eyances of and to hold bands of the bona fide purchaser. 

S03 
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Arid ·although creditors may follow the 
assets in the hands of corporators who have 
sold ·out the whole corporate property and 
fraudulently appropriated the proceeds, yet 
such fraudulent appropriation would not 
affect the bona fide purchaser. 

These propositions may all be sound; but 
they do not affect the present case. 

If the appellees had procured a judgment 
or decree against the Black Heath com
pany of colliers eo nomine, and issued their 
execution, what would have prevented a 
levy on the real estate of the company? 
Once vested in the company, it could be di
vested only by a conveyance executed by the 
company. A transfer of all the stock by 

the old or new stockholders, would 
357 *not destroy the relation in which 

creditors stood to the company and its 
property. 

A share in a joint stock cOlnpany is not 
strictly speaking a chattel, but bears a 
greater resemblance to a chose in action. 
"If (says C. J. Shaw) a share in a bank is 
not a chose in action, it is in the nature of 
a chose in action, and what is more to the 
purpose, it is personal property." By bank
stock, say the Supreme court of Tennessee, 
is meant individual interest in the divi
dends as declared, and a right to a distribu
tion pro rata of the effects at the expiration 
of the charter. Angel & Ames Corp. t 
560, where the cases are ci ted. 

A corporation may be seized of real prop
erty, as well as be possessed of personal 
property; but, as has been said by Lord 
Abinger, "the interest of each individual 
shareholder is a share of the net produce of 
both when brought into one fllnd. II Brad
ley v. Holdsworth, 3 Mees. & Welsb. R. 422. 
And in Humble v. Mitchell,l1 Adol. & Ell. 
R. 205,39 Eng. C. L. R.46, it was held that 
shares in a joint stock company such as 
this, are mere choses in action, incapable 
of delivery, and not within the scope of the 
statute of frauds requiring certain contracts 
for the sale of goods, wares and merchan
dise, to be in writing. It would seem, 
therefore, to be clear law, that where, as in 
this case, the stock is declared to be per
sonal estate, and the certificates are made 
transferable on the books of the corporation, 
and it is authorized to acquire real estate, 
such estate is vested in it as a corporation, 
and not in the individual shareholders : that 
the certificate of stock is evidence of the 
right of the owner to his proportion of the 
profits or dividends, and on the expiration 
of the charter, to his proportion of the assets 
remaining after the payment of the debts; 
and every purchaser of the stock takes it 
subject to the same liabilities. The trans
feree occupies the place-sits in the seat of 

his predecessor. 
358 *It has been argued that the agree-

ment of the parties contemplated and 
provided for a purchase of the property 
,vhich John Heth proposed to vest in them, 
and that the law incorporating the Ches
terfield company invested it with the power 
and authority, in its corporate capacity, to 
take and receive valid conveyances and 

transfers of all the property and stock of 
the Black Heath company. It may be re
marked that the deeds referred to make n. 
provision, in express terms, for a convey
ance by the Black Heath company. And 
the law, while it authorizes a conveyance. 
also provides for a transfer of the stock. If 
a mere \"'esting of the property was all the 
law contemplated, there would have been no 
use in a transfer of the stock. By provid
ing for both, the authority was given to 
step into the place of the corporation so 
merged in the one newly created; and the 
new corporation, by accepting the transfer 
of the entire stock, have thereby, under the 
authority given by their charter, placed 
themselves in the position of successors to 
the former corporation, liable, to the extent 
of the property recei ved, to the debts, and 
entitled to all the rights of the former cor
poration. They have so construed their 
authority under the charter, by taking 
possession of and holding the property of 
the Black Heath company as transferees of 
the stock, since the time limited for the 
expiration of the charter of the Black Heath 
company. 

It was decided in Rider v. Union Fac
tory, 7 Leigh 154, that as a corporation, 
without express provision of law, could 
never hold property, and can only hold it for 
so long a time as the charter permits, that 
after the expiration of its charter it can 
hold no property; and therefore a judgment 
against it would be fruitless. And 1 Lev. 
237, is cited to show, that by the principles 
of the common law debts of a corporation, 
either to it or from it, are extinguished by 
its dissolution. This decision was in 

1836. And afterwards, and no doubt 
359 "in consequence of the suggestion 

contained in the opinion in that case, 
the act of February 13th, 1837, now incorpo
rated in the Code, was passed. That act 
prescribed general regulations for the in
corporation of manufacturing and mining 
companies which might thereafter be incor
porated, and pro\"'ided that when such cor
poration should be dissolved by lapse of 
time"or other cause, the corporate name, with 
the right to sue and be sued, should continue 
for the purpose of collecting and paying 
debts and the distribution of its property. 

As this law in terms was limited to joint 
stock companies thereafter incorporated, a 
grave question might arise as to the right 
of the Chesterfield company to hold any of 
the property of the Black Heath company, 
since the time limited for its existence has 
expired, if the argument of the appellants 
and their construction of the agreements of 
the parties and the charter of the Ches
terfield company be correct. The property 
was vested in the Black Heath company. 
The bw expressly provided for the mode of 
con~eying such property; and no such con
veyance is shown. The lelfal title must 
therefore have continued 10 the Black 
Heath company until its existence, as lim
ited by the charter, expired. No such diffi
cultyarises, by giving the act incorporating 
the Chester6eld company the construction 
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contended for by the appellees, as authoriz- the reasons set forth in the petition, that the 
ing the latter company, by accepting a appellees should be required to amend their 
transfer of the stock, to take the place of the bill, and make them defendants. The mo
former compan;y:, to incorporate the former tion was overruled, and they have united 
company with Itself, and as its successors in the petition for an appeal; and the re
to hold its property, with all its rights, and fusalof the court to require them to be 
subject to all its liabilities under the new made parties, is assigned as error. The par
charter. ties have not brought before this court the 

This, it seems to me, is the true construc- record of Barksdale v. Beth, referred to in 
tion to be given to the acts of these parties, the petition; but that perhaps would not vary 
and the charters referred to. It conforms the case. The motion of these petitioners 
with the understandig of the parties, as seems to be of a somewhat anomalous char
manifested by their acts. John Beth, in his acter. The appellees have proceeded against 

answer to the original bill filed after the Black Beath company, and the Chester-
360 the deed to "Stevenson and Brocken- field company as its successor, to establish 

brough, the trustees of these parties, a personal debt; and after a decree in their 
and after the passage of the law incorpora- favor, third persons, strangers to the pro
ting the Chesterfield coal and iron mining ceeding, and who do not claim to be creditors 
company, states that the sufficiency of the even of either company, insist upon being 
security for the debt due from the Black made parties, upon the ground, in substance, 
Heath company for the purchase of slaves, that they are creditors of John Beth, who, as 
was undoubted, as until it was paid, the they allege, was a creditor of the Chester
best property of that company was bound field company, for certain royalties. &c. 
for it. And the Chesterfield company, by That if the Chesterfield company is com
taking a transfer of stock as their evidence pelled to pay this debt to the appellees, they 
of right, and providing for their indemnity, may insist on deducting the amount so ap
by retaining a lien on the royalty to be plied from the sum they would otherwise 
paid to John Beth, and stipulating for a be liable for to John Heth, and so the ability 
bond in the penalty of one hundred thou- of John Beth to pay the petitioners would 
sand dollars on the payment of the balance be diminished to that extent. 
of the purchase money, with condition to For the same reason, every creditor might 
indemmfy them for any defects of title, &c. insist on his right to intervene between any 
showed that they were not looking to any other creditor and the common debtor. For 
conveyance by the Black Beath company, a recovery and satisfaction of the debt due 
in its corporate capacity, but that they were to one creditor would diminish the means of 
looking to John Beth, as the holder of the the common debtor. 
stock, to a sub .. titution to his rights as such 362 "This application seeks to carry the 
stockholder, and to an indemnity to be pro- doctrine a step further. For this com-
vided by him personally against defects of pany is not the common debtor. These pe
title. I think the appellees have, under the titioners are creditors of John Beth, and 
facts disclosed by the record, a right to seek to inter\-ene between the appellees 
charge their debt on the property of the and their personal debtor, because the latter, 
Black Beath company in the hands of the in the event of being compelled to pay, may 
Chesterfield company as the successors of seek indemnity from John Beth, by apply
the first company. ing his funds in the hands of the company 

Nor do I think the appellees were under to this purpose. With this question the ap
any obligation to convene all the creditors pellees have no concern. Whether their 
of the Black Beath company. They were as- debtor is or is not a debtor of Beth, and 
serting their individual claim against their whether the latter is bound to indemnify 
personal debtor. It is not a creditol·'s bill the company on account of this recovery. 
calling for a distribution of the assets of an does not affect them. The right of the 
insolvent corporation amongst all entitled company to such indemnity, and to apply the 
to participate. They occupy the position I royalty, or any other funds of John Beth. 
of any other creditor of a corporation seek- under the control of the company, to that 
ing satisfaction by judgment and execution purpose, must be litigated between the com
against their debtor. The corporate prop- pany and John Beth, and those claiming 
erty can alone be charged, and there would under him. The appellees have shown that 
be as much reason to require every creditor, the company is their personal debtor, and 
the nature of whose claim compels a resort has effects sufficient to pay the debt; and 
to equity, to convene all the creditors, as to it would be most oppressive on them to be 

exact it from these appellees. They required to renew the contest with every 
.361 have "established their dt:bt, and stranger whose claims against others may 

shown that the property held is much be remotely and in some collateral way 
more than sufficient to pay it. affected by such recovery. 

But an order was made to convene the 
creditors. If they failed to appear before I think the decree should be affirmed. 
the commissioner and prove their debts, the 
appellees were not in fault. The other judges concurred in the opinion 

After the decree establishing the right of of Allen, P. 
the appellees, a petition was offered by 
William J. Barksdale and others, asking, for Decree affirmed. 
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363 -Reid's Adm'r v. Blackstone" ala. 

April Term. 1858, Richmond. 

Wilt. -. Precatory Worda - Ca.. at av.-Testalor 
aives his whole estate. Includlnlr lands. slaves. 
bonds. &:c .• to his nephew R. of Plttsburlr. And 
then In a postscript he says. '"I wish you to take 
lhe nc.rroes to Pennsylvania where they will be 
free." He appolnled no executor. but B. Qualified 
as administrator with the will annexed. 
I. Saaae-Som_Trust.--QU&BB: If the will creates 

a trust In favor of the nelrroes. 
2. Some-EmanclPlltioa of Slaves-Duty of Admla .... 

trator.-If the nellToes are entitled to their free· 
dom. they cannot maintain an action at law for 
Its recovery &lralDht B. the administrator: hlB 
duty I" to dellver them to R. ------------------------Trust -Precatory Words.-There h!UI been consld· 

erable fluctuation of Judicial opinion of late years 
as to the doctrine of Implylnlr a trust on words of 
recommendation. entreaty. hope. etc. I Min. Inst. 
(.ath Ed.) 2150. The modern tendency seems to be to 
abandon the rule that. In the Interpretation of wills, 
words of hope, recommendatloll, etc., prlmtl /(M);', 
create a trust (' Va. Law Heir. 5(5). and to aive such 
recommendatory expressions their natural, ordl· 
nary. and famlllar sense. and. havlnlr arrived at 
the Intention of the testator, to let that Intention. If 
lawfUl, be the rule of decision In the particular case. 
2 Min. Inst. ('th Ed.) 251: M/' to Harrlsons v. Har· 
rison. II Gratt. I, "Am. Dec. m: Crump v. Redd. 8 
Gratt. 872. 

In' Va. Law Relr. 545. It Is said: "In Harrlsons v. 
Harrison. II Gratt. I, the lanlrualre of the will was: 
'In the utmost confidence In my wife. I leave to her 
all my worldly Iroods. to sell or to keep for distribu
tion a.monlrSt our dear children, as she may think 
proper. My whole estate. real and personal, are 
left In fee simple to her: onlY requestinlr her to 
make an equal distribUtion amonpt our heirs.' 
This was held to constitute a trust. carrylnlr a Ufe· 
estate only to the widow, with remainder In trust 
for the children of the marriqe. BaooKB. J .. dis
Hen ted, holdlnlr that no trust was created. 

"In Rhett v. Mason, 18 Gratt. MI, where the aift 
was to the wife for life. 'for her maintenance and 
support and for the maintenance and support of our 
children.' It was held that no tru .. t was created for 
the children. but that the lanpalre. 'for the main· 
tenance and support of our children.' was a mere 
expression of the motive of the Irlft. MONCURB. 
P., In dellverlnlr the opinion, qUotes, with apparent 
approval, the dlssentinlr opinion of BaooKB, J .• ln 
lIarriaons v. Harrison. 'l'he decision In Rhett v. 
Mason (.upra) has been followed by a lonlr line of 
Vlrainla cases, amonlr the la~t of which Is Fackler 
v. Berry. 83 Va. Il66. l!5 S. E. ReP. 887 (II Va. Law 
Relr. 611, and no/t)." 

As to the effect of the words, "for the sole and 
Reparate use of herself and child or children." on a 
II'lft to the wife, see 100t·Mt, to Leake v. Benson. 211 
Gratt. 1M. and cases collectt'd; loo/·not. to Rhett v. 
Mason. 18 Gratt. MI, and cases collected. 

See also, on the subject of precatory trUSIB. an 
extensive M/' collectlnlr the authorities appended 
to Barrtsons v. Barrlson," Am. Dec. 360 . 

.same-Sam_Case at av.-Bon. John Randolph 
Tucker. who was counsel for the administrator In 
the prlncil)al case. narrates Its subHelluent history 
Ina letter published In 2 Va. Law Heir. 231. He says: 
'"The slaves filed a bill In equity, maklnlr the ad· 

3. Sam_.sa __ lUPt of Slave to Ac:tIoa at Law 
Alralast Exec:at .. r.t-Slaves emancipated by wlll 
cannot maintain an action at law &lrainst the 
executor to recover their freedom. wlthOllt 
provlnlr the assent of the executor to the be· 
quest. 

This was an action at law for freedonl, ill 
the Circuit court of Fairfax county, brollght 
by the appellees against the appellant. 
The case is stated in the opinion of .Judge 
Moncure. 

The Attorney General, for the appellant. 
Lawrence B. Taylor, for the appellees. 

MONCURE, .J., delivered the opinion of 
the court: 

This is a supersedeas to a judgment of 
the Circuit court of Fairfax, in a suit for 
freedom, brought by .Joseph Blackstone and 
two others against Henry W. Thomas, adm' r 
de bonis non with the will annexed of Pat
rick .J. Reid. The jury found in a special 
"erdict, that the said Reid died in the county 
of Fairfax, having first made his will, 
which, after his death, .to wit, on the 16th 
of February 1852, was duly admitted to 
record in the County court of said county, 
and is in the words and figures following, 

viz: 
364 *, 'In the name of God, amen. I will 

and bequeath to my nephew .John Reid 
of Pittsburg all that I die possessed of, 
land, negroes, bonds, cash, horses and cows 
and household furniture. If Barney Reid 
is living or any other of my relations, I wish 
him to divide equally among them. 

P • .J. Reid, 

mlnl8trator and the lelratee parties thereto. The 
court (JUDGB JOHN W. TTLBB) decided In th ... lr 
favor, and decreed alralnst the lelratee in favor of 
the trullt for emancipation. The administrator and 
lelratee appealed. and tbe Question. free from all 
technical obstructions, was presented by me. on 
application for appeal. with full arlrument. 'l'he 
court refused to .rrantan appeal: IJO lhat the unan
Imous court held that the will clearly created a 
trust for emancipation. - - - This case 18 one 
where all the Qualities required of precatory word" 
In order to their validity are found to concur ··cer· 
talnty of object. of 8ubJect, and of I'urpose. The 
use of the word 'wl~h.· which usually expre8lles only 
desire. IB coupled with the summons of tbe leptee. 
as It were. to the presence of the testator. with 
tbe admonitory prefix. 'N. B.'; and the statement 
presents the whole rat/onols of the telltamentary 
disposal. In ~electinlr as lelratee a nonresident of 
Vlrlrlnla. and a resident of a free state. to which. if 
slaves were taken. freedom would reSUlt. 

"Despite the late tendency In Enlrland. stated III 
Lambe v. Eames. L. R., 6 Ch. App. 15117, by LoKD 

JUSTICB JAJlBS. and followed In other declslolU'. 
cited and commented on In Brett'l! L. C. Eq. 13, tbl .. 
decision In the Reid will case would be held valid. 
The refusal of the appeal excluded all doubt In tbe 
mind of the court on the case, and was acquiesced 
In by my client. JUDGB THOKAS and mYHelf. as a 
sound decision. and valtd as authority In Ylrainia." 

tWlIIs-Emanclpatloa-Rlcht of Slave to Ac:tIoa at 
Law aplnst Ellecutor.~See Nicholas v. Burru8ll. , 
Lellrb lI8U: Manns v. Givens. 7 Lellrh 718. 717; Ander· 
son v. Anderson, II Leilrb 1122. 
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Nov. IS, 1851. 1i'rom the county of Austin, 
Ireland. 

N. B.- -I wish you to take the negroes to 
Penn'a, where they will be free. 

P. J. Ried." 
That the plaintiffs were negro slaves of 
said P. J. Reid at the time of his death, 
and are now held in slavery by the defend
ant, and have been so held since the death 
of said Reid. ~d if upon the whole mat
ter 80 found, it should seem to the court 
that the iSRue was for the plaintiffs, then 
the jury found for them, and assessed the 
damages of each of them at fifty dollars. 
But if it should seem to the court that the 
issue was for the defendant, then the jury 
found for him. 

The court rendered judgment on the said 
verdict for the plaintiffs; and the defend
ant obtained a supersedeas. 

In the petition for the supersedeas, the 
first and main error assigned in the judg
ment is, that upon a true construction of 
the will of P. J. Reid, the plaintiffs were 
not entitled to their freedom. The question 
raised by this assignment of error is dis
cussed at great length, in the petition and in 
the printed arguments of the counsel on 
both sides; and many authorities, pro and 
con, are therein cited. But in the view 
which this court takes of the case, it will 
be unnecessary and would be improper now 
to decide that question. Two other grounds 
of error in the judgment are relied on, 
which are thus stated in the petition. 

"lat. The administrator or defend-
365 ant never assented ·to the bequest of 

emancipation, and an action at law 
could not be br~ught. Nor did it appear by 
the special verdict that there were no debts, 
for which the negroes, though emancipated, 
might not be liable. 

2<1. The will, if it emancipated, did not 
require the administrator to grant it. The 
devise is to John Reid in trust for emanci
pation. It was the administrator's duty to 
hand them over to the legatee; and a court 
of equity could alone execute the trust re
posed in him. An action at law does not 
lie under the will against the administra
tor." 

These two grounds of error, in proper 
order, first present themselves for our con
sideration; and if they or either of them be 
well assigned, there is an end of the case. 
We think they are both well assigned. 

As to the 1st. While the statute declares, 
that" Any person may emancipate any of 
his sla"es by last will in writing, or by 
deed. recorded in the court of his county or 
corporation" (Code, ch. 103, I 9), it also 
declares, that' 'all slaves emancipated as 
aforesaid shall be liable for any debt con
tracted by the person emancipating them, 
before such emancipation is made." (Id. I 
11.) The slaves of a testator emancipated 
by his will, are a part of his assets, which 
his personal representative is entitled to 
receive, and bound to apply if necessary to 
the payment of his debts. They cannot 
recover their freedom of the personal repre
Bentative in an action at law, without 

proving his assent to their emancipation. 
Tucker, P., in Nicholas v. Burruss, 4 
Leigh 289, 295; Anderson's ex'ors v. An
derson, 11 Id. 616; 2 Lomax Ex'ors 236-
238, new edition. He has a right to 
withhold his assent until he can ascer
tain that they will not be required for 
the payment laf debts. If he improperly 
withhold his assent, or retain posses
sion of them longer than is necessary, they 
are not without remedy, but may obtain 

relief by a suit in e\uity. That 
366 a court of equity had jurisdiction 

in such a case before the enactment 
of the Code, is well settled by author
ity. 2 Lomax Ex'ors 3J8; Patty, &c. v. 
Colin, &c., 1 Hen. & Munf. 519; Demp,sey 
v. Lawrence, Gilm. 333; Dunn v. Amey, 1 
Leigh 46S; Paup's adm'r v. Mingo, 4 
Leigh 163; Anderson's ex'ors v. Anderson, 
11 Id. 616; Ellis v. Jenny, 2 Rob. R. 597; 
Peter v. Hargra\"e, 5 Gratt. 12: Jincey v. 
Winfield's adm'r, 9 Id. 708. There is no 
material difference between the old and the 
new law in regard to the remedy of persons 
unlawfully detained in sla\'ery, as may be 
seen by comparing 1 Rev. Code, ch. 124, i 4, 
5, 6, 7 and 8, with the Code, ch. 106. The 
same reason exists under the new law as 
existed under the old for the jurisdiction of 
a court of equity in such cases ~ and the 
authorities above cited are as applicable to 
the former as they were to the latter. No 
suit can be maintained, either at law or in 
equity, for the recovery of freedom, unless 
it has been conferred in the mode prescribed 
by law. And the suit must always be 
brought at law, when there is no impedi
ment to the legal remedy. But the legal 
remedy may sometimes be obstructed; as 
where an executor improperly withholds his 
assent to the emancipation; and then the 
aid of a court of equity may be invoked to 
prevent a failure of justice. There can be 
no right without a remedy; and wherever 
the law gives a right, it gives by implica
tion, if not expressly, such remedies as 
may be necessary to recover that right. 
On this principle the cases before cited de
pend. And on the same principle it has 
been held, and is well settled, that eman
cipated slaves may propound for probate the 
deed or will conferring their right to free
dom. 2 Lom. Ex'ors 337; Redford's adm'r 
v. Peggy, 6 Rand. 316; Manns v. Givens, 
7 r4eigh 689; Ph<2be v. Bagges .. , 1 Gratt. 
129; Ben Mercer v. Kelso'sadm'r, 4Id. 106. 

The assent of the defendant to the eman
cipation of the plaintiffs being neces-

367 sary to -maintain this action, ·and 
no such assent having been found in 

the special verdict, the judgment must for 
that cause be reversed. In Nicholas v. 
Burruss, 4 Leigh 289, there was a demurrer 
to evidence, and the court inferred the as
sent of the executor from the evidence set 
out in the demurrer. In this case, even if 
there had been a demurrer to evidence in
stead of a special verdict, nothing appears 
from which such assent could have been in
ferred. But upon a special verdict, the 
court cannot infer other facts from those 
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found by the jury. 1 Rob. Pro 372-3, and widowhood: and at her death or marrlue the 
the cases cited. In the case of Lemon v. same was directed to be BOld: but not until his 
Reynolds,S Munf. 552, there was a special youn~est child came of a~e: and the proceeds of 
verdict, in which it does not appear that the sale be directed to be equally divided amonS' 
the assent of the defendant was found, all his children. to them and their heirs. Tbe 
though the substance only of the verdict is widow renounced the provision made for her by 
set out in the report. The only question the will. There were four cblldren: E who mar
litigated in that case was as to the validity rled L In 1838, who died In I8Ill. and E afterwards 
of an emancipation conferred by a will married S. and died In 1809, reavln~ S 8urvlvlnc 
accidentally destroyed in the testator's life- her: T who died an Infant. Intestate and unmar
time, but of which a copy was admitted to rled.beforetheyoun~elltchlldcameofa~e: I\(wbo 
probate after his death. No question ap- died In 1840, and bequeathed ber share of tbe 
pears to have been raised, either in the property toE: andJtbeyoun~estcblld.whocame 
court below or in this court, in regard to of a~e In 1839. L after his marrlue with E, and S 
the assent of the defendant, who indeed as the pardlan and qent of J, rented out the 
had no counsel in this court. The case land: and L took one-tblrd of the rents. and paid 
occurred in 1817, long before the necessity one-third to I\( till ber deatb, wben he took two
for proof of an executor's assent to an thirds. and S. as pardlan or a~entof J. took tbe 
emancipation conferred by the will of his other third. After the deatb of L, E and S rented 
testator, in an action at law for freedom, out the land, and took the rents In the same way: 
had been settled, or even considered, by and after tbe marrta~ of E wltb S, be rented It 
this court. It cannot be regarded as an out. and took tbe rents In tbe same way until 1850. 
authority to show that such proof in such when W was appOinted the ~nt of J. and took 
an action is unnecessary, or that the fact bls sbare of the rents. E left one child by Land 
may be inferred from a special verdict which two by S. i seems to have lived In New Orleans. 
finds nothing on the subject. In Hunter S was tbe administrator of E. and S S was 
v. Humphreys, ante, p. 7Jif1, the action was admlnl!ltrator of T. and adllllnistrator d_bo",. 110" 

not against the personal representative of of Ill. HBLD: 
the testator under whose will freedom was 
claimed by the plaintiff, but against the 
personal representative of a person claim
ing as legatee under the will. Proof ofthe 
former's assent was therefore unnecessary. 

As to the secoDd of the two grounds 
368 of error last *assigned. The devise 

of the testator's whole estate, includ
ing negroes. is to his nephew John Reid: 
and whether it be to him in his own right, 
or as tntstee in whole or in part, he aloDe 
can maintain an actipn at law for the 
estate, or any part of it. He is entitled to 
receive the Whole estate, or 80 much of it 
as may remain after the payment of debts 
and expenses of administration. If the will 
creates a valid trust in regard to aDY part 
of the subject, and there should be a breach 
of trust. or any reasonable ground for ap
prehending one, the parties injured or likely 
to be injured thereby, can obtain relief in 
a cuurt of equity. The negroes, if emanci
pated at all, are emancipated by means of 
such a trust. But whether they are 80 

emancipated or not, is a question which it 
would be premature now to decide, and 
which can only be decided in a suit between 
proper parties. Whether an action at law 
cOltld be maintained by them against John 
Reid, after he shall have received posses
sion of them, is also a question which it is 
unnecessary, and would be improper, now 
to decide. 

We think the judgment must be reversed. 

Judgment reversed. 

369 *Harcum'. Adm'r" als. y. Hudnall. 

April Term, 181i8, Rlcbmond. 

WIII&---C8M at Bar.-H died In February 18llO: and by 
his will, amon~ other thlnp. ~ave a tract of land 
and &TIIIt mill tbereon. to bls wife durln~ her 

•• SaIIIo-eqaltabie Convenlon.*-'l'be land and mill 
Is to be considered as money, and to pass as sucb 
to and from the le~atees of H. 

s. SaIIIe-SaIIIo-Electlon-Baseatl .... t-Thougb the 
le~atee8 ml~ht bave electpd to take tbe same u 
land, yet sucb an Intention must bave been 
clearlY manifested: and all the parties Inter
ested In tbe property must bave united In tbe 
election. 

----
-Equitable Convoralon.-In Zane v. Sawtell. 11 W. 

Va. 411, it was said: "A court of equity regards lauds 
deeded or devised to be sold and converted into 
money, or money eltber articled or bequeathed to 
be Invested In land as bavln~ tbe cbaracter of prop
erty Into wblcb It Is to be converted. tbough the 
actual conversion by sale or purchase as the case 
may be. bas not been actually effected. HartlUtrl'. 
.Adm·,. ... c. v. HUI/MIl. If Gralt. 369: Wasblngton'" Ex'or 
v. Abraham &:c., 8 Gratt. 118 : Tazewelld Ill. v. Smith', 
Adm'r, I Rand. 8111: Pratt v. Taliaferro, 3 Lellrb 415: 
I\(orrow v. Brenizer. SRawle 185: Allison v. Wilson'" 
Ex'or. IS S. &: R. sao: Edwards and Wife v. Countess 
of Warwlcb, S P. Wms. 171-175 n. : Cruise v. Barle)'. 
S P. Wms. 88, n. I : Craili' v. Leslte, S Wbeat. R. 1i8S." 

Tbe principal case Is also cited as autborlty ou 
tbls subject in Ropp v. I\(lnor, 88 Gratt. 1111: Carr v. 
Branch, 85 Va. 80S, 8 S. E. Rep. 418: Watson v_ Con
ra.d, sa W. Va. MS, 18 S. E. ReP. 748: Findley v. 
Findley, 3 W. Va. 875, 1I8 S. E. Rep. 434: Board of 
Trustees v. Blair, 45 W. Va. M3. SlI S. E. Rep. i!08. 
Sepal!lo,lnaccord,Emn~erv. Hall. 81 Va. 101: Siter 

M'Clanacban, 2 Gratt. 280, l!II4: Pbillipa v. Fer~80u. 
85 Va. 5011, 8 S. E. Rep. 241. 

See mono~rapblc Me. ou "Conversion and Recon
version" appended to Vau~ban v. Jones, 21 GratL 
H4. 

t.5ame-Blectlon.-In Buxton v. Sbaffer. 4lI W. Va. 
.,27 S. E. Rep. 819, It was said: "Where the wbole 
beneficiary interests of the land directed to be con
verted Into money by sale Is In the cblldren. a court 
of equity will not compel the executor to execute 
the trust aplost the wishes of the cutuullu"t"..,,,,,,. 
but will permit them to take tbe land. If tbey elect 
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~ 5mae-Same- Sa_-Ev~-C_ at Bar.*
The rentinw out the land and taklnw the rents by 
L. durlnw his life, Is not sulllclent evidence of an 
election on his part to take tbe land as land. 

.. SaIM-.5Iuae-SAme-5mae-Same.-M having In 
her 11'111 spoken of a bill about to be Illed for the 
sale of tbe land. and havlnw Irlven either the 
land or the proceed80f "ale to 8, It Is evldent she 
had not elected to take the land as land; and 
therefore no election by L could chanwe the 

character of the bequest. 
370 es. Same -- Same - Sale aHer Specified PerIod 

-Cue at Bu.-The property havlnll' been 
directed to be 801d when J came of awe, It 11'111 be 
considered as money from that period; And the 
Interest which E took under her father's will 
belnwan Interest In money, lhe proceed" 9f the 
sale of the property whenever I t should be made, 
at her death nothlnll passed to her children as 
her heirs at law. 

6. 5mae-Same-.sa.e-Natare of Property after 
That TI_.-M IPavlnll' lived until J came of awe, 
her bequ~t to E was a bequest of money, the 
proceeds of the sale of the land. 

,. s..e-Sa_-Same-Nature of Property before 
nat T~-Q_re.-T havlnll' died before J came 
of awe, and therefore before the time lixt'd for 
the sale of the property, _ •. If his Interest 
passed as real p.state to his heirs, or as money to 
his administrator. 

8. S __ s.--Same-SaIIIe.-If '1"s Interest de
scended to his heirs. they took it subject to be 
couverted Into money by a sale, just' as he 
held it. 

9- Same-No Debt Due from Estate-RiChta of Ben .. 
fIcIarlu.-There belnl' no sUirwestion by the 
administrator of T and M, that tbere are any 
debts due from them, the Interest of T In the 
property may be distributed amonw his brother 
and ~18ters; and E may take directly her slster'8 
tblrd of the whole under her will, without reward 
to tbe claim of S as administrator of T and M. 

to do 110 before the sale has been made; and this 
election they may make as well by acts-or declara
tions clearly ludicatinw It as by application to a court 
of equity. Cralll'v. Leslie, 3 Wheat. 118B; Harcum'. 
Adm'r e. lludJl(JI', 14 aralt. 869." See also. In accord, 
the principal case cited In Zane v. Sawtell, 11 W. Va. 
411. 

AB antbority for the proposition that no one bene· 
tlclary can exercise the rlwht of election without 
the atllrmative consent of all lbe others, see tbe 
principal ca.'!e cited In Brown v. Miller, 4Ii W. 
Va. 212,81 S. E. Rep. l1li7; EtIlnll'er v. Hall, 81 Va. 107. 
See monowrapblc ROt. on "Conversion and Reconver· 
slon" appended to Vauwban v. Jones, J3Gratt. 444. 
~SIua_Evldence.-In Shanks v. Edmond· 

HOn, 28 Gratt. 8111, It Wall said: "The election to hold 
IIncb real estate, either by a person "I Juri •• or by 
a married woman, made by ber busband In her 
behalf. or conjointly with himself, mn-'1t be 
plainlY and distinctly proven, and cannot be left 
to mere Inference, nnless sucb Inference Is so 
IJtrong from all the circumstances as to be 
eqnlvalent:to positive proof of a clear Inten· 
tion so to elect. See Siter, Price'" Co. v. McClana· 
cban, 2 Gratt. 280: Pratt v. Taliaferro, S Lelwh 419: 
Commonwealth v. Martin's Ex'oI'll, Ii Munf. 117, 128: 
1larewn'. Adm'r cf. al •. t'. HudAGlI, If Crate. 1169, nil. 
879; Thornton v. Thornton, 8 Rand. 179; Cralw v. 
Lealie, 8 Wheat. R. IiIIS, 578, Ii85. IIIM!; 2 Story'8 Eq., II 

10. Sa __ Equltabfe Coavenlon-Nature of Beaefl
dary's laterellt-Case at Bar.S-The Interest of E 
was not an estate In the premises. but a mere 
chose In acUon, a rlgbt to have a sale of the 
property. and to receive her two·thlrd8 of tbe 
proceeds. The act of her tlrst busband L In 
rentlnwout the land and recelvlnw the rents, WU 
not a reduction of tbe chose In action Into pos-
8esslon: and tberefore on his deatb It survived 
to E; and on berHecondmarrlawe and death. her 
8urvlvlnll' busband 18 entitled to It as her admln· 
Istrator. 

II. Same-S __ .sale at Future Tl .. _~I"'t to the 
~ent before .5a1e.-The rents of tbe property 
before the sale belonwed to the person8 wbo were 
entitled to the principal subject, and would 11'0 to 
tbem In common with the moneY8 arislnll from 
the sale. a8 personal property. And tbose 
received by L In his lifetime were tbus reduced 
Into bls possession, and became his absolute 
property. 

This was a suit in equity instituted in 
September 1853, in the Circuit court of 
Northumberland county, by John J. Hud
nall the younger, for the di\'ision of the 
estate left by his father; and the only sub
ject of controversy was the land. 

John Hudnall the elder died prior to Feb
ruary 14th, 1820, having left a will, 

371 which was admitted to probate *on 
that day. By his will he gave to hi. 

wife certain slaves by name, certain other 
personal property, and the plantation on 
which he lived and his water grist mill, to 
be held by her during her widowhood, for 
the support of herself and of the testator'. 
children. At the death or marriage of his 
wife, he gave all the slaves and personal 
property to be equally divided among all 
his children. And at the death or marriage 
of his wife, he directed that his mill and 
land should be sold; but it should not be 
sold until his youngest child came to the 
age of twenty-one years, And the proceeds 
of the sale of said mill and land he directed 
to be equally divided among all his children, 
to them and their heirs, William Hudnall. 
who was appointed executor, refused to 
qualify, and administration with the will 
annexed was committed to William Hard
ing. The widow also renounced the provi
sion made for her by the will. There were 
four children. Elizabeth, who married 
Leroy Harcum, in 1836, who died in 1842. 
She afterwards married Samuel Harcum, 
and died in 1852, leaving him surviving; 
and he qualified as administrator on her 
estate. Thomas Hudnall died an infant, 
intestate and unmarried, before the young
est child came of age. Mrlrgaret Ann died 
in 1840, having made her will, in which 
reciting, that steps had been taken to ob
tain a decree for the sale of the land, for 
the purpose of distribution, she gave her 
share of the proceeds of sale, if it was sold, 
after paying her debts, to her sister Eliza-

1210, 1111 : 1 Lead. Cas. In Eq. pt. 1st, vol. 18t, 8SIi to 
842: lb. , 793. " 

'Same-Nature ofBeneflc:lary'.lnt_t.-See prlncl· 
pal case approved In EtIlnwer v. Hall, 81 Va. 107: carr 
v. Branch, 85 Va. 801, 8 S. E. Rep. 478. 

509 



14GRATT. VIRGINIA RBPORTS, ANNOTATED. '372, 878, 874 

beth. And if the land should not be sold, 
that it should go to Elizabeth and at her 
death to the heir or heirs of her body. 
Leroy Harcum qualified as administrator 
with the will annexed on her estate. John 
J. the youngest child was born in 1818, and 
came of age therefore in 1839. He seems 
to have lived for years in New Orleans. It 
does not appear in the record when the 

widow of John Hudnall died. 
372 -During the lifetime of Leroy Flar-

cum, and after his marriage with 
Elizabeth, he and Samuel Harcum, who 
acted as guardian or agent of John J. Hud
nall, rented out the land devised by John 
Hudnall, the elder, jointly, as a "'hole tract, 
and Leroy Harcum took two-thirds of the 
rents, including the share of Margaret 
Ann, and Samuel Harcum as guardian or 
agent of John J. Hudnall, the plaintiff, 
took the other third. After the death of 
Leroy Harcum, Elizabeth his widow, and 
Samuel Harcum as agent of John J. Hud
nall, rented out the land jointly, and took 
the rents in the same proportions, until her 
marriage with said Samuel Harcum, when 
he rented the land out himself, and took 
two-thirds to himself and one·third as the 
agent of John Hudnall, until 1850, when he 
settled with said John J. Hudnall. And 
since 1850 Harcum rented out the land and 
received two-thirds of the rents himself; 
but he then ceased to act as the agent of 
John J. Hudnall, who at that time appointed 
William B. Hudnall as his agent to receive 
his part of the rents. Elizabeth left one 
son by her first and two children by her 
last husband. And at the time of the de
cree Samuel L. Straughah was the personal 
representative of Margaret Ann and Thomas 
Hudnall. 

The cause came on first to be heard on 
the 28th of October 1853, when the court 
held that the remainder in the land and 
mill mentioned in the will of John Hudnall 
deceased, was by his will converted into 
personal estate, in equity, and that the 
right thereto devolved upon the four children 
the legatees of the testator as legatees of 
personalty, and upon the personal repre
sentath'e of such as were dead. And a 
commisllioner was appointed to sell the land 
and mill. 

After this decree was made William B. 
Eudnall, the administrator of Leroy Har
cum deceased, filed his petition asking to 
be made a party in the cause. and claiming 

that the' will of John Hudnall having 
373 converted -the land and mill into 

personal estate. Leroy Harcum had 
reduced it into possession during his mar
riage with his wife Elizabeth; and this 
included his wife's share of the interest of 
her brother Thomas, and the whole of the 
share of Margaret Ann, both of whom were 
dead whilst he. was alive. The petitioner 
relied on the possession of the land by 
Leroy Harcum, and his renting it out and 
receiving two-thirds of the rents, as the 
means by which his wife's interest in the 
property had been reduced into his posses
sion. 

The cause came on again to be heard in 
April 1854, upon the report of the commis
sioner and the petition of Leroy Harcum's 
administrator, when the court confirmed 
the report, and held that the interest of 
Elizabeth Hudnall, as legatee under her 
father's will, as distributee of her brother 
Thomas, and as devisee of Margaret Ann, 
survived to her upon the death of her first 
husband Leroy Harcum, without having 
reduced the same into possession; and that 
the proceeds of the sale of the land, when 
due and collected, belonged to Samuel Har
cum as her administrator, to the extent of 
her interest, which was two-thirds thereof: 
and the petition was therefore overruled. 
From this decree Leroy Harcum's adminis
trator and Leroy Harcum his son applied to 
this court for an appeal, which was allowed. 

Patton, for the appellants. 
C. Robinson, for the appellees. 

LEE, J. That the effect of the disposi
tion made by John Hudnall of his real 
estate by his will was, in the view of the 
court of equity, to change its character and 
as behveen the representatives of the realty 
and the personalty of 'those who were to 
take under the will, to render it transmis
sible as motley, is agreed by the counsel 

for the appellants and for the appellee 
374 ·Samuel Harcum. Nor could this be 

successfully questioned on behalf of 
the children of Mrs. Harcum. It is a 
familiar doctrine of that court that land 
articled or devised to be sold and converted 
into money, or money articled or bequea thed 
to be invested in land shall assume the very 
character of the property into which it is 
to be converted; and if the new form thus 
impressed upon it remain unchanged, it 
will pass to such of the representatives of 
those who take under the will as would be 
entitled to it as property of the character 
into which it is to be converted. 2 Story's 
Eq. Jur. f 79, 1212; Fletcher v. Ashburner, 
1 Bro. Ch. Cas. 497, and editor's note; 
Craig v. Leslie, 3 Wheat. R. 563, and cases 
cited by Judge Washington. And land thus 
directed to be converted into money, will 
pass as money although the actual conver
sion by a sale may not yet have been 
effected; and if the will directing the con
version also dispose of the proceeds, the 
gift of the proceeds is to be considered as 
a gift of personal estate. Tazewell v. 
Smith's adm'r, 1 Rand. 313; Pratt v. Tal
iaferro, 3 Leigh 419; Craig v. Leslie, ubi 
supra; Ashby v. Palmer, 1 Meriv. R. 296. 

But though the subject thus directed to 
be converted is thus stamped with the char
acter of the property into which it is to be 
converted, the party entitled to the bene
ficial interest may elect to prevent the 
actual conversion, and to hold it in the form 
in which he found it; and this election he 
may make by application to the court of 
equity or by unequivocal acts or declarations 
plainly manifesting his determination. 
Cruse v. Barley. 3 P. Wms. 22, n. 1; Ed
wards et ux. v. Countess of Warwick, 2 P. 
Wms. 171, 175, n.; Craig v. Leslie, ubi 
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sup. ; 2 Story's EqU. Jur. I 793. If how- who are associated in interest with him to 
e\"er he die without having made an elec- take in land what was bequeathed to them 
tion, the property will pass to his heirs or in money. And accordingly it was held in 

personal representatives just as it Willing v. Peters, above cited, that all who 
375 would have passed if the purpose *of I are jointly interested must unite in the act 

the will or other instrument under of election, otherwise it is nugatory. 
which he claimed had been fully carried Now it would seem that Margaret Hud
into effect and the conversion actually made nail did not consider that she had made any 
before his death. Kirkman \". Miles, 13 election to take land instead of money, for 
Yes. R. 338; Edwards et ux. v. Colmtess of in her will dated in 1840, she speaks of 
Warwick, 2 P. Wms., ubi supra; Craig v. steps having been taken to obtain a sale of 
Leslie, 3 Wheat. 563, 577 et seq.; 2 Story's the land by a decree, and gives her portion 
Equ. Jur. I 793, and authorities cited in of the proceeds or her share of the land if 
n. 1.' it should not be sold, to her sister Mrs. 

Thus in a controversy between the heir I Harcum. And in 1853 John J. Hudnall 
and personal representative of a party who who had for many years previously resided 
was beneficially entitled to a subject thus in New Orleans, filed his bill claiming the 
directed to be converted, as to the succes- right to have a sale of property and a 
sion to the property, it becomes material to division of the proceeds, alleging hoat since 
ascertain whether such party had made an he arrived at the age of twenty-one years, 
election to retain the subject as it was and the period at which the land was directed 
dispense with the actual conversion, as it is to be sold, there had been no representative 
not the mere right to make the election, but I of his father's estate, and no one author
the actual exercise of the right, which ized to sell the land. Not a single act or 
changes the character of the subject and declaration evincing the purpose to make 
makes it either real or personal at the will an election can be imputed to either 
of the party entitled to the whole beneficial 377 beyond the bare acquiescence *in the 
interest. Craig v. Leslie, ubi supra; 2 retention of the subject in the form 
Story's Equ. Jur. ubi supra, and n. I, and of real estate after John J. Hudnall became 
authorities there cited. of age, and this ntay be suffir.iently ex-

In this case I think nothing appears plained by the circumstances. 
sufficiently manifesting an intent to elect No discrimination appears to be made in 
by any of the parties interested. The only this doctrine of "equitable corl\"ersion," 
thing that looks at all like such election between the case of a conversion which is 
was the failure of the parties to cause the not required to be made at any particular 
sale to be made at all earlier period and the period and which therefore in the case of 
retention of the property so long in the form a will, should be made presently after the 
of realty. But by the will of the testator death of the testator, and one in which the 
the prorrty could not be sold until John J. conversion is to be made at some future 
Hudnal attained the age of twenty-one period prescribed. In the latter case "we 
years which was not until the fall of 1839, must consider the property as converted 
and from the retention of the property from the time when it ought to have been 
afterwards in the same form unaided by converted." Per Cranworth, Lord Chancel
other circumstances or any express declara- lor, Ferrie v. Atherton; 28 Eng. Law and 
tion, the intent to elect is not necessarily Eq. R. 1. Here the will directed in effect 
to be inferred. The acts or declarations that the conversion should be made when 
which shall constitute an election must John J. Hudnall arrh'ed at the age of 
clearly manifest the determination to make twenty-one years, and equity will regard 
it. Willing v. Peters, 7 Barr (Pa. R.) 287; that which ought to have been done as hav-
2 Story's Equ. Jur. I 793. And the mere ing been actually done and consider the 

continuing to hold and rent the prop- property devised as atamped witk the char-
376 erty is not inconsistent *with the in- acter of money from and after that period, 

tent to carry out the direction of the and as so continuing afterwards in the 
testator and to have a sale of the property absence of an election by all thbse jointly 
at some convenient period. It may have interested to take the testator's bounty in 
been deemed expedient to defer the sale in the form of real estate. 
the hope of recei ving a larger di vidend by We must conclude therefore that the inter
an improvement in the value of real estate. est which Mrs. Harcum took under the will 
Moreover, in order to make a valid election of her father was an interest in money, the 
all who were jointly interested must have proceeds of the sale of the property when
concurred. Willing v. Peters, ubi sup.; ever the same should be made, and that at 
Fletcher v. Ashburner, 1 Bro. Ch. C. 497, her death nothing in this subject could pass 
opinion of Sir Thomas Sewell (master of to her children as her heirs at law •. And 
the rolls); Allison's eX'or v. Wilson's this is equally true of the interest which 
ex'ors, 13 Sergo & Rawle 330, opinion of the she took under the will of her sister Mar
court delivered by Gibson, J. In these opin- garet, and as one of the heirs at law and 
ions it is distinctly stated that where an distributees of her brother Thomas. Mar
estate is directed to be sold and the proceeds garet by her will made after her brother 
divided amongst several persons, none has John became of age, gave her whole inter
a right to say that any part shall not be est to her sister Mrs. Harcum; and as the 
Bold, and that one ha\'ing an undivided in- period' for the conversion of the property 
tereet in the subject cannot compel those had arrived, it was clearly a bequest 
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378 of money, her share of -the proceeds' her third of the rents, and after her death 
of the sale. Thomas Hudnall died I her portion was a(lpropriated by Leroy Har

before his brother .John attained his ma- cum along with hIS wife's third. And it is 
jority, and before the actual conversion of I urged for the appellants that this was such 
the property by a sale could be made; and a reduction into possession on the part of 
if his interest for that reason is to be re- Leroy Harcum as vested the property in 
garded as in the realty and descendible to him because the subject being in the form 
his heirs, they would nevertheless take it of real estate until a sale took place it was 
subject to be converted into money by a I not susceptible of any other possession. 
sale, just as he held it, and as they held I No case has been cited, nor in my exami
their respective interests in the same sub- nation have I seen any, presenting the 
ject, under the will of their father. If it be question as to a subject situated precisely 
regarded as personalty, it might now be like the present. There are however some 
successfully claimed by his administrator cases to be found bearing a strong analogy 
Straughan if it were needed for payment to this and which will serve to aid in its 
of any debts due from his estate; and elucidation. 
Straughan as administrator of Margaret I The acts to effect a reduc.tion into posses
Hudnall might also lay claim to have her' sion of the wife's chose In action must be 
interest paid to him if any such exigency such as to change the property in it or 
of her estate required it. But Thomas Hud- something to divest the wife'S right and 
nall died an infant, unmarried. intestate to make that of the husband absolute; such 
and without issue, and in the absence of as a judgment in an action commenced by 
any suggestion to the contrary, it will be him in his own name, or a receipt of 
presumed that he owed no debts. Myers the money or a decree that it be 
T. Wade,6 Rand. 444, 448, opinion of Green, 380 "paid to him or applied to his use • 
.J. Leroy Harcum administered upon the Pree. in Ch. 412, 418; Schuyler v. 
estate of Margaret Hudnall and as it ap- Hoyle, 5.John. Ch. R. 196; 1 Bright, ch. 5, 
pears, settled the affairs of the same in his sect. 1, p. 48. In Yerby et ux. v. Lynch, 3-
lifetime; and as Straughan in his answer Gratt. 460, the question was whether set
or elsewhere, makes no suggestion that tling with a guardian and administratrix 
there were any debts due from the estate and taking a bond to the husband for the 
of Margaret, it should be taken that there amount due his wife was a reduction of 
were none. The interest of Thomas would the chose into possession of the husband; 
then be properly distributed among his sur- the court however was equally divided. 
viving sisters and brother, ·and Mrs. Har- In the course of his opinion, .Judge Baldwin 
cum might take directly her sister's third said that by suinJ out execution upon a judg
of the whole under her will in addition to ment recovered ID the name of himself and 
her own, without regard to the claim of wife, the husband divested the interest of 
Straughan as administrator of 1.'homas and the wife. He referred to Clancy on Rights, 
Margaret. 113 to 1:!.6. This proposition is contro,'erted 

Thus the case is resolved into a contro- by a learned writer who maintains that it 
versy between the administrator of Leroy I' is entirely unsupported by authority. 3 
Harcum, the first husband, and ~amuel Rob. N. P. 206. However this may be, 
Harcum the second husband and personal Leroy Harcum, in his lifetime effected no 
representative of Mrs. Harcum whom he change of the condition of this property, 
survived. The interest of Mrs. Harcum he obtained no decree that his wife's inter
was not an estate in the premises, but a est should be paid over to him or applied to 

mere chose in action, a right to have his use. He received the rents and thus 
379 a "sale of the property and to receive reduced them to possession: but he did not 

her two-thirds of the proceeds. Wil- and could not appropriate the principal sub
ling v. Peters, ubi sup. If Leroy Harcum ject. He took no step to obtain such a de
during his life did any thing that can be cree as would have \'ested the property in 
accepted as a reduction of this chose into himself. He made no demand on Harding 
possession or as the equivalent, it thereupon the administrator, who if living might have 
became his property and his administrator made sale of the property, to make it; nor 
would be now entitled to recover it. If if he were dead or refused, did he file a bill 
otherwise, then upon his death it survived to execute the trust. He contented him
to Mrs. Harcum, and upon her death Samuel self with receiving the annual rents. Now 
Harcum her second husband who qualified if he could have done nothing more during 
as her administrator became entitled to re- .John .J. Hudnall's minority towards a re
ceive it. Coke Litt. 351; 1 Bright on Hus· duction of the subject into possession, the 
band & Wife, ch. 4, • 1, p. 34; Id. 14, p. same cannot be said of the period that 
41; Siter, &c., v. McClanachan. 2 Gratt. lapsed after .John .J. Hudnall attained his 
294. majority. Leroy Harcum lived some three 

It appears that after Leroy Harcum's in- years after that event, and might readily 
termarriage with Elizabeth Hudnall, which have obtained a decree which would have 
took place in 1835 or 1836, he and Samuel vested the property in himself. But to any 
Harcum <as guardian, it is to be inferred, proceeding instituted to obtain such a de
for John .J. Hudnall during his minority cree, he would have had to ma.e his wife a 
and as his agent afterwards), rented out party. For although as to all rights of 
the land, conjointly, and received the·rents. personalty and causes of action ac
Margaret Hudnall during her life received 381 crued "to the wife or to husband and 
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wife jointly, during the coverture, he 
may, if he will, sue in his own name 
alone, yet as to such rights and causes ot 
action as accrued before the coverture in
cluding negotiable instruments (though as 
to them the rule was formerly different), 
it is now well settled that he cannot main
tain aD actioD at law to recover them with
out joining his wife as a party. Hardy v. 
RobiDson,l Keb. R. 440; Milner v. Milner, 
3 T. R. 67:1; Rumsey v. George, 1 Mau. 8r: 
Sel. 176; Richards v. Richards, 2 BarD. 8r: 
Ald. 447, 22 Eng. C. L. R. 119; Sherring
ton v. Yates, 12 Mees. 8r: Welsb. 855; 1 
Bright, ch. 5, sect. 4, p. 63, 64. Here as 
the iDterest of the wife was in the niture 
of a legacy, to obtaiD which the aid of a 
court of equity must be invoked, it would a 
fortiori, have been necessary that the wife 
should be joined in any proceeding in the 
court to obtain it. Blount v. Bestland, 5 
Ves. R. 515. And the criterion by which 
to determine whether the wife may join in 
the action is whether the right of action 
wotlld survive to her upon the death of her 
husband in her lifetime. Ayling v. Which
Der, 6 Adol. 8r: Ell. 264; 1 Bright, ch. 5, I 4, 
p. 63. 

The rents issuing out of the property be
fore the sale belonged to the same persons 
who were entitled to the principal subject 
and would go to them in common with the 
moneys arising from the sale, as personal 
property. Yates v. ComptoD, 2 P. Wms. 
308; Doughty v. Bull, Id. 320. And as al
ready stated, those received by Leroy Har
cum in his lifetime were thus reduced iDto 
his possession and became his absolute 
property; but it does not follow that there
fore the principal subject was thus reduced 
into possessioD. After the death of Leroy 
Harcum, Mrs. Harcum continued to re
ceive the rents in the same way, and after 
her marriage with Samuel Harcum he re
ceil'ed them by virtue of his marital rights. 
Thus the acts of Samuel Harcum after his 

marriage with Mrs. Harcum, consti-
382 tuted as much *a reduction of the sub-

ject into possessioD as did those of 
Leroy Harcum, for the reason that the prop
erty remained just as it was throughout the 
whole period, including the widowhood of 
Mrs. Harcum, without any change having 
been effected in its condition. None of 
these parties had any estate in the land un
der the will or any interest which could be 
the subject of a liem by a judgment or could 
be reached by a creditor with an execution 
against his lands. Allison's ex'or, v. Wil
son'sex'ors, 13 Serg. 8r: Rawle 330: Morrow, 
use, &:c., v. Brenizer, 2 Rawle's R. 185 ; Wil
ling v. Peters, 7 Barr's R. 289, et seq. and 
cases cited in the opinion of Bell, J. Nor 
did the receipt of the rents by either change 
the character of the subject or confer upon 
him any other or different interest than he 
already had. If it had constituted a reduc
tion into possession by Leroy Harcum, it 
would be unnecessary for his representative 
to come into court now and ask it to give 
him possession. 

The receipt of interest by a husband 

upon a chose in action belonging to his 
wife, has not been held to be such a reduc
tion into possession as would \'est the chose 
in him and defeat the wife's right by sur
vivorship. Thus where a sum of money 
was charged in favor of.a feme sale upon 
her brother's estate, and he upon occasion 
of her marriage co\'enanted in a settlement 
to pay it to her husband, and the husband 
received the interest for some time after the 
marriage but died without having collected 
the principal, it was held that although the 
husband during the coverture might have 
released or discharged it, yet not having 
done either, upon his death it vested in the 
wife by survivorship. Howman v. Corie, 2 
Vern. R. 190, and n. 1. So where a prom
issory note bearing interest was given to 
a woman before coverture, and after her 
marriage her husband received the interest 

upon it during her life, it was held 
383 that the note was not *thereby reduced 

into his possession, but passed to 
her administrator. Hart's adm'r v. Steph
ens, 6 Ad. &: El. N. S. 937, 51 Eng. C. L. 
R. 537. In Nash v. Nash, 2 Madd. R. 133, 
a promissory note for teD thousand pounds 
payable on demand was given to a woman 
after her marriage, and she delivered it to 
her husband who received one thousand 
pounds of the principal and also received 
the interest on the remaining nine thou
sand pounds up to his death. His wife sur
vived him, aDd it wall held by the vice 
chancellor (Sir T. Plumer) that this was 
no reduction of the chose into possession, 
but that the right to the Dine thousand 
pounds beloDged to the wife by survivor
ship. 

In Hart's adm'r v. Stephens, 6 Ad.&: EI. 
937 (51 Eng. C. L. R. 537), Patterson, J., 
speaking for the court, says that for the 
proposition that the receipt of interest by 
the husband on a note belongiDg to his wife 
\vill serve to reduce it into possession, ""'e 
think there is no foundation." The obser
vations of Lord Ellenborough in giving 
judgment in McNeilage v. Holloway, 1 
Barn. 8r: Ald. 218, which were supposed to 
favor that doctrine, have been considered 
too strong and disapproved of in subse
quent cases. See Richards v. Richards, 2 
Barn.&: Ald. 447; and Gaters \-. Madely, 6 
Mees. 8r: Welsb. 423. 

The cases which I have thus cited and 
briefty stated, seem to me to be not stronger 
against the husband's claim, in priDciple, 
than the case in judgmeDt, and to my mind 
their teDdency is very direct to deny to the 
receipt of the rents by the husband in such 
a case as the present, the effect of a reduc
tion of the sabject iDto his possession so as 
to defeat the wife's right of survivorship. 
Nor will the case be helped by a reference 
to the doctriDe touchiDg the husband's iD
terest in his wife's chattels real. To these 
the law gives the husband a qualified title 
with a right to the possession aDd enjoy-

ment of the subject and a power of 
384 *alieDatioD during the coverture. If 

he dispose of his wife's terms for 
years by a complete act in his lifetime, her 
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right by survivorship will be gone, and 
this whether his disposition was with or 
without consideration, and whether the 
legal estate in the terms was in the wife 
or was held in trust for her benefit. Grute 
v. Locroft, Cro. Eliz. 287; Tudor v. Sa
myne, stated in note to Scarborough v. 
Borman, 4 Mvlne & Craig 389; Sir Edward 
Turner's Case, 1 Vern. R. 7; S. C. 1 Ch. 
Ca. 307; Carteret v. Paschal, 1 P. Wms. 197; 
Mitford v. Mitford, 9 Ves. R. 87, 98, opin
ion of Sir William Grant. But if the hus
band do not alien the terms and sUf\'ives 
his wife, he takes them by virtue of his 
marital rights. Co. Litt. 46, b, 351, a; 1 
Bright, ch. 8, s. 1, p. 94. But notwith
standing the husband's possession and en
joyment of the terms during the coverture, 
if the wife be the survivor and the terms 
remain in statu quo and unchanged, she 
and not the husband's next of kin will be 
entitled to them; and even his disposal of 
them by will will not prevail against her 
right by survivorship; for as this takes 
effect immediately upon his death, it takes 
precedence of the bequest in the will which 
cannot take effect until after his death. 
Co. Litt. 351; 1 Bright, ubi sup. and p. 95. 

In every view that I have been enabled 
to take of this question, I think that upon 
the death of Leroy Harcum, the right to 
Mrs. Harcum's share of the proceeds of the 
property survived to her; that upon her 
death it passed to her second husband Sam
uel Harcum, who also qualified as admin
istrator to her estate, and that the Circuit 
court did not err in directing the same, be
ing two-thirds of the whole, to be paid to 
him. And I am therefore of opinion to 
affirm the decree. 

The other judges concurred in the opin
ion of Lee, :1. 

Decree affirmed. 

38'S -City of Richmond v. Daniel. 

April 'l'erm, 1868. Richmond. 

Taxatlon-Sbares 01 Railroad Stoc:k~ at Bar •• -
The shares of a railroad company are not liable to 
be taxed by the council of the city of Rlcbmond, 

.Power 01 Tuatlon-Gonlerred on CorporatlollS or 
Coaattea-Rule of COlllltruc:tloa.-Laws conferrln&" 
tbe power of taxation upon a municipal corpora
tion. or upon a county, are to be strictly construed. 
for the power of taxation as conftded In them Is a 
dele&"ated trust; tbey act, not by virtue of any In
herent power, but as mere agencies of the state. 
Va. & Tenn. R. Co. v. Washlnllton County, 80 Gratt. 
474; Lyncbburll' v. N. & W. R. R. Co .• 80 Va. 247; 
Whltln&" v. West Point. 88 Va. 008. 14 S. E. Rep. 898; 
O. & A. R. Co. v. Alexandria. 17 Gratt. 178, and /OOt· 
ADt, collectln&" caRes. 

l.etrlalature-Taxlnlr Power.-"There Is certainly 
one proposition whlcb will not be questioned. and 
tbat Is that the le&"I"lature pORseRses tbe full. abo 
IIOlute. soverellrD power of taxation. exceptin&" so 
far as It may bave been surreudered to the general 
Kovernment or maY be interdicted by the coustltu-

eltber under the charter of the city or I 19 of ch. 
M of the Code:t 

This was an action of assumpsit brought 
by Peter V. Daniel, jr. against the city of 
Richmond, to recover back the sam of two 
hundred and twenty-two dollars and sev
enty-six cents, which he had paid as city 
taxes on stock owned by him in the Sea
board and Roanoke and the Richmond and 
Petersburg rail roads. The parties agreed 
the facts; and it was agreed that if the 
plaintiff was not bound by law to pay the 
sums assessed against him, and collected 
of him for said taxes, judgment should be 
entered up in his favor for the amount he 
had paid. The acts of assembly in relation 
to the city of Richmond, and the ordinances 
of the city having reference to the SUbject, 
were made a part of the case agreed. The 
only questions were whether the stock of 
the rail roads was exempted from taxation 
by their charter: and if not, whether the 
city council were authoriaed to tax the stock 
owned by a person living in Richmond. 
The Circuit court rendered a judgment for 
the plaintiff: and the city of Richmond ob
tained a supersedeas from this court. 

R. T. Daniel, for the appellant. 
:1. Alfred Jones and Robinson, for the 

appellee. 

386 ·SAMUELS,:1. This case is 
brought here by writ of supersedeas 

to a judgment of the Circuit court of the 
city of Richmond, rendered in an action of 
assumpsit for money had and received. 
The object of the suit is to recover money 
alleged to have been improperly assessed 
as a city tax on certain rail road stocks held 
by the defendant in error and paid by him. 
This court has jurisdiction under article 6, 
I 11, of the constitution. The facts are 

tion of the United States. or as It may be controlled 
by the restrictions and mandates of the constitution 
of the state. See City of Richmond v. Daniel, not 
yet reported. opinion of SAlrUBLS. J.": Eyre v. 
Jacob. 14 Gratl. 4J8. See the principal case also 
cited In Schoolfteld v. Lynchburg. 'is Va. 870. See. 
lu accord. Com. v. Moore. m Gratl. 11M; Helfrick 
v. Com., 29 Gratt. 848; Mackin v. County Ct .• 88 W. 
Va. 840, 18 S. E. ReP. 8lI2. 

Taxation-Power 01 Exemptloa.-Tbe principal case 
Is cited In C. & O. KY. C~ v. M1l1er, 19 W. Va. 
418, alonll' wltb Home of the Frlendle!ls v Rouss. 8 
Wall. 438, and City of Richmond v. R. & D. R. Co.. 21 
Gratt. 804. as autborlzln&" the propositIon that the 
power of exemption as well as the power of taxa· 
tion unrestricted by constltutlo:1al limitation Is 
one of the eBRential attributes of BOverellrDtl'. 
See. In addition, foot-Aot~ 1.0 the last-Jtamed case. 
wbere there Is a collection of cases on this point. 

See &"enerally. monoaraphlc MU on "Municipal 
Corporations" appended to Danville v. Pace. • 
Gratt. I. 

tThe act. after authorlzln&" a town levy, saYS. It 
"may be upon the free male persons In said town 
above the age of sixteen years, and upon any prop
erty In tbe said town. and on such other subjects aa 
may at the time be assessed with state taxes against 
persons residing In the town. " 

51-J 



• 4 GRATT. Crry OJ! RICHMOND 'tJ. DANIEl, • 387,388,389 

agreed between the parties, and made part' lows any judgment other than that required 
of the record; and it was further agreed! by the law upon the facts. When, there
by them, that if the defendant in error had fore, the section refers to the nature of the 
not been bound by law to J;lay the tax as- case as the measure of favor, it refers only 
sessed, or any part of it, Judgment should to that which wonld have controlled the 
be rendered in his favor for so much of the decision, if no favor had been required. 
money as he had not been bound by law to If there be any difficulty in prescribing 
pay. Thus the parties by consent submitted definite legal limits to the operation of the 
to the court a question of law, and bv like section in question, still it is enough for 
consent the judgment was to be in favor of the purposes of this case to decide 
the party with whom the law was on that 388 that it does not confer any *power 
-question. which would not have existed if thc 

The consent of parties withdraws the casc section had been omitted from the charter. 
from the rule declared in Mayor, &c. of . The validity o( the assessment is denied 
Richmond v. Judah, 5 Leigh 305, if the by the defendant in error, because the 
protest under which the money was paid council had no authority to make it; and 
would not have had the effect of so with- because if this ,,"ould have been otherwise or 
drawing it. the general grants of power, still his stocks 

The only question is, Whether the city in the rail roads (Seaboard and Roanoke and 
council, acting under the charter of the ci ty Richmond and Petersburg) are exempt 
of Richmond, had authority to assess the under the respective charters of these 
taxes on rail road stock held by the defend- rail roads. In this position of the contro
ant? The chartered powers of the city, versy it is incumbent on the plaintiff in 
so far aPo involved in this case, are created error to show an authority in the city coun
and defined by the statutes, ch. 335, p. 259, cit, under its granted powers, to make the 
Sess. Acts 1852; and chapters 54 and 56 of I assessment. If thi/l be done successf1111y, it 
the Code of Virginia. will then be incumbent on the defendant 

In order to ascertain the extent of the in error to make good his claim to exemp
powers granted. it is necessary to know the tion. 
general principles ruling the construction We are referred to several portions of. the 
of such grants. The power in question is charter, and of the statute, eh. 54 of the 
()f the class merely dtrivative, and to be Code, as giving the power claimed. I shall 
distinguished from the class of original and consider each of these alleged sources of 
sovereign powers. Each class has its own power in its turn. 

rules of construction. The first named It is said that section 36 of the charter, 
387 having power only in *derogation of giving power to tax personal property with-

common right, being merely carved in the city other than slaves under the age 
out of the power theretofore vested only in of twelve years, gives the power to tax the 
the general assembly, its powers are to be rail road stocks above mentioned held by 
strictly construed. See 2 Kent's Com. p. the defendant in error, who reRides within 
298; Grant on Corporations 7 and 8; Rich- the city. In answer to this claim, it 
mond, &c. R. R. Co. v. Louisa R. R. Co., 13 may be said that it is a material question 
How. U. S. R. 71. Especially is the power whether these stocks be personal property 
of taxation, when granted to a subordinate within the meaning of the general assembly 
body, to be strictly construed. The powers when exercising the tax laying power; for 
of the second class are illustrated in the the word when used in the charter is to 
general assembly. That body is invested bear the same signification as when used in 
with the sovereign power of taxation per- the state tax laws. 'A careful reading of 
taining to the whole commonwealth, with all the tax laws passed since the adoption 
only the limits prescribed by the mandates of the existing constitution, has left no 
or the prohibitions of the constitution. doubt on my mind as to the meaning of the 
The council of the city of Richmond can general assembly when imposing a tax on 
exercise no POWN' of taxation unless granted personal propertv; it is not understood as 
by charter; the general assembly may ex- embracing every thing of a personal nature 
ercise all power of taxation not prohibited which one may own, to the exclusion of 
by the constitution; and it may omit to ex- all others. In Sess. Acts 1852, • 2, p. 14, we 
ercise the power, unless compelled to act by find the first tax law under the existing 
mandate of the same instrument. constitution. Personal property is 

That the general rule of strict construc- 389 mentioned *as a subject of taxation. 
tion is to be applied to charters, seems Moneys and credits are also mentioned 
free from doubt; and I find nothing to separately, as subjects of taxation. Again, 
warrant a different rule in regard to the money itself is subjected to different rates 
charter of the city of Richmond. In sec- of taxation, to be ascertained by reference 
tion 55 of the charter it is enacted, that to the source from which it was received. 
"In all courts this act shall be construed as If the general assembly had regarded all 
favorable for the city as the nature of the these subjects as property, then the dis
ease will admit of." In regard to this sec- crimination in rates of taxation would be 
tion, it must be said, that "every case," a palpable infraction of article 4, I 22, of 
"in all courts," in its "nature," is made the constitution. If, however, we suppose 
up of the. very facts thereof, and of the I that the legislature properly used the word 
mere law upon the facts; there is no case, "property" in its popular sense, meaning 
and can be no cue,which, in its nature, al- visible subjects, then no violation of the 

v R, 14 Gratt-33 515 



14 GRATT. VIRGINIA REPORTS, ANNOTATED. 8S0, 8SI, 8S2 

constitution was produced by the tax law. 
The subsequent tax laws are substantially 
the same in the particulars above men
tioned. It is not material in this case to 
consider whether the state tax laws are in 
conformity with the constitution; our only 
enquiry is, What meaning did the general 
assembly attach to the word "property," 
when itself exercising the power of taxa
tion? Whatever the meaning was, we must 
hold it to be the same when used in grant
ing power of taxation to a subordinate au
thority. It would therefore seem that rail 
road stocks are not taxable under the de
nomination of property. 

If, however, I am wrong in this, still the 
question recurs, Are these rail road stocks 
property within the city? To sustain the 
affirmative of this question, the counsel for 
the plaintiff in error relied only upon the 
argument that personal property and espe
cially choses in action are of the place at 
which the owner reosides. In regard to goods 
and chattels, the tax laws regard them as 
of the place at which they may be, and ac
cordingly direct that taxes be assessed and 
paid at that place. If it be conceded that 
credits due to a party are, for some pur
poses, even for the purpose of taxation, of 
the place of the owner's residence, it would 
still remain to be shown that rail road 

stocks in themselves are credits. 
390 These stocks are only evidence *tha t 

if in future dividends shall be de
clared, the holder will be entitled to a rata
ble share; and moreo\'er, that in case the 
corporation be dissolved, the holder will be 
entitled to a ratable share in the surplus, if 
any remain after discharging superior 
~laims. These claims possess no ingredient 
in common with credit. This last never 
exists without a debtor, nor without a sum 
to be paid, nor without a time of payment, 
not one of which has any sort of connec
tion with rail road stocks, the specific sub
ject of taxation in our case. After dividends 
shall have been decla.red, they (unless ex
empt) would be classed with such liquidated 
demands as are taxed under the name of 
credits, or otherwise, as provided by the law 
at the time. The dividends not yet declared 
being of uncertain existence as well as un
~ertain in amount, cannot be taxed as cred
its, which by the terms of the tax laws 
must have actual existence, and be taxed 
on the amount. Nor can the remote and 
contingent claim to a share of the corporate 
effects after dissolution, be relied on as 
assimilating rail road stock to a credit. 
The charters are without limit of dura
tion, and thus the claim is postponed in
definitely; it is uncertain, and cannot be 
classed with such liquidated claims as are 
taxed under the name of credits. 

In further support of the power of taxa
tion, the counsel for the plaintiff in error 
relied on f 19 of chapter 54 of the Code, 
insisting that rail road stocks may be 
classed with those "other subjects" not 
specifically enumerated, on which tax may 
be assessed. This argument cannot pre
vail, unless it be shown that the rail road 

stocks in question had been, in the lan
guage of the law, "at the time assessed with 
state tax against the owner residing in the 
town." This has not been shown, and can
not be shown, as no state tax has been 80 
assessed on rail road stocks. It has been 

said that although no state tax on 
391 such stocks *has been required hy 

law, still if the state might impose 
the tax, so may the city council. It would 
be an idle labor in the general assembly to 
prescribe limits to powers of taxation, by 
referring to its own state laws for a desig
nation of subjects, if the power is not to be 
measured by the law referred to, but to be 
coextensive wit I) the sovereign power of 
taxation ·vested in the general assembly. 
To carry this pretension to its results, we 
must hold that the property included in the 
exempting clauses of the state tax laws. 
may still be taxed under city ordinances; 
for these exemption clauses may be repealed 
by the general assembly. In fine, we must 
hold that the sovereign power of taxation 
within the city is vested in the council; 
and, according to the argument of the 
counsel on another branch of the case, 
never to be resumed by the general assem
bly. This would be giving a construction 
far more liberal than has ever been applied 
to a grant of any kind by a superior to an 
inferior authority. 

It has been said that, although the city 
council can impose a tax on such subjects 
only as niay be assessed at the time with 
state tax, still the city tax need not neces
sarily be in the same form as the state tax; 
and in illustration of the position, it is 
said, as the state taxes rail road corpora
tions (when not exempt) on property, or 
dividends, or on all passengers carried, at 
the rate of a mill per mile, therefore the city 
council may tax, not the rail roads (they 
not being in the city), butindividualstock
holders in the city. There is a wide differ
ence, a total absence of identity between 
the individual property of the stockholder 
and that of the corporation. To infer the 
power to tax the one because the state taxes 
the other, would extend the power beyond 
all proper rules of constnlction. 

I have thus adverted to all the rea-
392 sons relied on to *justify the assess-

ment of the tax in question; finding 
them wholly insufficient, it is not necessary 
to consider what may be the effect (if any) 
of the clauses in the rail road charters ex
empting them from taxes or public charges. 
if it should be necessary to rely on those 
clauses. 

I am of opinion to affirm the judgment. 

LEE, J., was of opinion that the city 
council of Richmond had the power under 
the charter to tax stock held by her citi
zens in a rail road company wherever its 
works were constructed unless the same 
were specially exempted by its charter or 
some other valid legal provision. And he 
was of opinion that the stock of the Rich
mond and Petersburg rail road company 
was exempted by its charter from such tax-
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-Williamson & als. v. Coalter's Ex'on 
&als. 

April Term. 1858 RI~hmond. 

ation, as it was from taxation for state 394 
charges. But he was of opinion that the 
atock of the Seaboard and Roanoke rail road 
company was subject to taxation both for 
atate and city charges, because he consid
ered the exemption found in the charter of WII .. -Emaadpatlon-Depeadeat on Slave'S EIec:tIon-

Effect.*-Testatrlx makes her will in Aunst 1~1i7. 
by which she emancipates one slave by name. By 
another clause she saYB. "I direct iu reward to the 
balaDce of my negroes. that they shall be mauu
mitted on the 1st day of January 1858." She then 
directs her executors to raise a fund out of her 
estate sumcient for the purpose. and use It In 
Bettllnw her said slaves In Liberia or aQY other 
free state or country In whh'h they may elect to 
live: and then says. "And I further direct. that If 
any of my said servants shall prefer to remain In 
Vlrainla. inlltead of acceptlull the forelrolnlr I'ro
visions. It Is my desire that they shall be permitted 
by my executors to select amonll my relation .. 
their respective ownen." HELD: The freedom of 
the slaves Is made dependent on their election: 
and they ha vinll no lellal capacl ty to elect. the will 
Is Ineffectual to emancipate them. 

the Portsmouth and Roanoke rail road com
pany as having been in effect repealed by 
the operation of the several acts subse
quently passed in relation to that company, 
and the acceptance by the Seaboard and 
Roanoke rail road company of their pro
visions. And he was of opinion that the 
city council of Richmond might impose a 
tax upon stock held by her citizens in this 
company whether the general assembly had 
exercised the power of taxation which it 
possessed over the subject or otherwise. 
H~ was therefore of opinion that the judg

ment should be reversed, and that in lieu 
thereof, judgment should be rendered in 
favor of the defendant in error for the sum 
of eighty-six dollars, that being the amount 
of the tax paid by him on his stock in the 
Richmond and Petersburg rail road, and This was a bill filed in September 1857 in 

the costs of the Circuit court. the Circuit court of Stafford county, by the 
393 -MONCURE, J. I concur in the executors of Hannah H. Coalter deceased, 

opinion of Judge Samuels, except that asking for the instruction of the court in 
I am not prep~red to say that the word the administration of their trust. The 
"property," as used in the charter of the daughter, and other legatees of the testa
city of Richmond, does not embrace rail trix, and her slaves were made parties. 
road stock. The word in its proper sense, The only question considered by this court 
and I think in its ordinary acceptation, is, whether the slaves were emancipated. 
embraces that subject; but whether it does, The will of Mrs. Coalter bore date the 4th 
in the sense in which it is used in the said of August 1857, and after making provision 
charter, is a question which I have not fully for her only daughter, and for the payment 
considered, and upon which I express no of her debts, provides for her slaves in the 
opinion. It is unnecessary to do so, as the fourth and fifth clauses as follows: 
other grounds relied on by him fully sus- "Fourth. I hereby manumit my faithful 
tain his conclusion. servant Charles, and direct my executors to 

DANIEL, J., whilst he concurred with provide him with a fund sufficient to take 
Sa 1 • f . him to such state or country as he may 

Judge mue s lD most 0 the views on elect to live in, and pay to him an annuity 
which he rested the conclusions of a major- of one hundred dollars during his life." • 
ity of the court, thought with Judge Mon- "Fifth. I direct in regard to the balance 
cure that it was u~Decessary to express any f h 
opinion as to whether the word "property" 0 my negroes, t at they shall be man-
was employed in the charter of the city of 395 umitted on the 1st day of *January 

• • h Id' I d 1858. And I authorize and request my 
Richmond, 10 a sense t at wou IDC u e said executors to ascertain what fund will 
rail road stocks. be sufficient to provide the usual outfit for 

ALLEN, P., concurred with Lee, J., in and to remove, said negroes to Liberia: 
opinion as to the power of the city council And I hereby direct my executors to raise 
to tax stock held by residents of the city said fund, or such an amount as in their 
in a rail road company, wherever its worka judgment may be sufficient for that purpose 
were constructed, unless the same were ex- from my said estate, and to use the said 
empted by its charter or by law. That fund in removing and settling my said serv
ander the law the power of the city council ants in Liberia, or any other free state or 
did not depend upon the f!xercise by the country in which they may elect to live 
general assembly of the power of taxation the adults selectill~ for themselves, and th~ 
over the same subject; but where the gen- parents for the infant children; and I fur
eral assembly had authority to impose such ther direct that if any of my said servants 
tax, but had not exercised it, the city coun- shall prefer to remain in Virginia, instead 
cit could impose a tax. And he was fur- i of accepting the foregoing provisions, it is 
ther of opinion, that under the various laws I my desire that they shall be permitted by 
in relation to both of said companieSt the I my executors to select among my relations 
atock of each company was subject to taxa-I' their respective owners; said election to be 
tion by the city council: and he was there- • 
fore of opinion that the judgment should, WUls-E .. onclpatlon-Dependeat on Slavo'. EIec
be re'\"ersed with costs, and a judgment eD- ! tloa-Effect.-See Bailey v. Poindexter. 1. Gratt. 13G, 

tered in favor of the plaintiff in error. I and loot·rwtt. • 
s.me-coutruc:tlolii ".-See principal case c1teCliD 

Judgment affirmed. /oot-rwt. to Hooe v. Hooe, 18 GratL IN6. 
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made by the adults and parents as afore- the correctness of the principle upon which 
said." it was determined. The supposed 

The slaves embraced in the fifth clause of 3en effect of previous *decisions and the 
the will were ninety-three in number. alleJl"ed general impression as to the 
Some of these neJrroes were old; and many law, created the principal difficulty with 
of them, consistIng of families composed me in coming to the conclusion at which 
of a mother and six, seven or eight infant the court ultimately arrived. But notwith
children, and one an orphan, were charge- standing the weight of all these considera
able. tions, it seemed tp me that the determination 

Mrs. Coalter's estate, exclusive of her of the majority of the court was the just 
slaves, was estimated to be worth from result to be deduced from the law and our 
fifteen to twenty thousand dollars; and was adjudications upon the relation of master 
ample to carry out the provisions of her and slave in Virginia. That to confer civil 
will in' regard to the removal and settle- capacity on slaves to make such election. 
ment of her negroes in Liberia or a free was in conflict with the principles affirmed 
state. in respect to the condition of slaves in 

The cause· seems to have been heard at Sawney v. Carter, 6 Rand. 173; Steven
the same term at which the bill was filed: son v. Singleton, 1 Leigh 72; Rucker's 
and the court directed enquiries to be made adm'r v. Gilbert, 3 Leigh 8; Winn v. Car
by a commiaaioner, as to the election of the I rell, 2 Gratt. 227; Smith's adm'r v. Betty, 
negroes to be free, and if so. to what free 11 Gratt. 752; and·in the cases decided in 
state or country they would elect to go; and other states and the Supreme court, cited 
the cost of their outfit and removal to Libe- in the opinion of .Judge Daniel: and that 
ria or such other free state as they might to carry out the exception attempted to be 
elect to go teo And the court held further created in favor of such bequests, the courts 
that said negroes were emancipated by the I were called upon by a species of judicial 
will, unless they declined to accept its pro· legislation, to enact a distinct code of laws 
visions, and chose to remain slaves: And to regulate and determine the rights grow-

that this condition of freetlom was ing out of it, and to prescribe the mode of 
396 independent altogether *of the re- procedure. What for instance was to be the 

moval of said negroes from Virginia, condition of those under the age of discre
said removal being a condition subsequent tion? Who was to elect for them? What 
to said eJ11ancipation. From this decree I was to be the effect of such election upon 
Mrs. Coalter's daughter and the other leg- i their rights when arriving at full age? If 
atees applied to this court for an appeal;' the right was given to the mother, and she 
which was allowed. ",:hile electing freedom for herself, chose 

The case was elaborately argued by .Tohn to elo:ct slavery for the child, so as to cast 
Howard and Patton, for the appellan.ts, and the burdet;' of sl!pport on ~he estate, "!,~uld 
bV Little and Morson, for the appellees.: such ele-:hon bmd the child on attalD1ng 
The counsel for the appellants contended I full age? and what is the legal age of a 
that the case could not be distinguished. slave! These. an~ other difficulti.es in t.he 
from Bailey v. Poindexter, lately decided pracbcal apphcahon of the doctrine, aatIs
by the court and reported supra i32. That fie~ me of the propriety of conforming. in 
the principle of that case was, that wherever thiS respect to the general rule whu:h 
a testator intended that the slaves should: treats the slave as a nonentity so far as re
have the right to elect to be free or to re-; spects ci~il capac.ities; t.hat. ~s there can 
main in slavery, there the bequest was I be no Interme<hate condition between 
void. The counsel for the appellees con- I slavery and freedom in the status of 
tended that the case fell plainly within the' 398 the negro, so *neither can there be 
principle of the case of Osborne v. Taylor'S!. an interm~i~te condition as to civil 
adm'r 12 Gratt. 117' and was in bct a rights and capaclbes. 
stronger case in favo~ of the emancipation I Adhering to the principle of Bailey,". 
of the slaves than that case. That here Poindexter, and giving to it in all cases its 
was a distinct clause positively emancipa- l~gitimate effect,.it becomes merely a ques
tinlr the slaves, which distinguished it from ~ bon .of construc!lon, upon every will pre
Bailey v. Poindexter; and it was mon- i s~nhng this subject! to a~certalD what 10 a 
strouB that a subsequent c1aulle, which the given case was .the lD~ention of the. testa
court held waB a mere nullity, should have tor •. ~hou~h dlfficu.lhes may arise In d~
the effect to render the previous clauBe, I term1010g 10 a particular case whether It 
which if by itself no one denied or doubted, be ~ absolute bequest of freedom, or of an 
would emancipate the slaves also a nullity. I election between freedom and slavery, and , I different minds may come to different re-

ALLEN, P. It was decided in the case sults, the principle is not affected thereby; 
of Bailp.y v. Poindexter, that slaves have no' that is .fixed and no difficulty attends its 
leg-al capacity to elect between freedom and application when the intention of the testa
slavery; and that where it appears to have. tor is ascertained. If he intended to man
been the intention of the testator that the' umit absolutely, and that intention can be 
manumission was to depend on the election fairly gathered from the terms he has used, 
of the slaves, the bequest was void. That construed with reference to the whole will, 
case was twice argued and fully considered and with aid derived from the light of sur
by the court. I entertained but little doubt rounding circumstances, so far as they can 
from the first argument of the case, as to be lawfully regarded, the slaves are entitled 
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to their freedom, unaffected by any repug- families composed of a mother and from six 
nant conditions thereafter or by the same to eight infant children, and one an orphan, 
will attempted to be affixed to this absolute are actually chargeable. 
renunciation of property. If he did not so By the first clause, the testatrix be
intend, but designed to refer the question queathed to her daughter for life all her 
of slavery or freedom to the choice of the estate, exclusive of her negroes, after the 
slave, then he has, ignorantly perhaps, at- payment of her debts, and the legacies and 
tempted to confer a capacity on the slave I chargeR to which said estate was thereaiter 
with which he cannot be endowed, and the subjected. 
bequest is void. It is not for the court to I No other clause of the will has any bear
say that such a construction will defeat the ing upon the provisions contained in the 
benevolent intention of the testator. No fourth and fifth clauses, which respect the 
one has the right to say, or can say, what I manumission of her slaves; and the first is 
would have been the disposition of the only so far material, as it shows that the 
testator if he had known he could not sub- bequest to her daughter for life of all her 
mit the alternative to the choice of the I estate, real and personal, was exclusi'\"e of 
sla ,"e. her negroes. 

Manumission, in the language of Stanard, By the fourth clause she manumits her 
J.uClge, in Crawford v. Moses, 10 Leigh 277, faithful servant Charles, and directs her 
is an act by which property is renounced executors to provide him with a fl1nd suffi
and extinguished. It is the exercise of a cient to take him to such state or country 

power conferred on the owner by the as he may elect to live in, and pay to him 
399 law, ·with which the slave has noth- an annuity of one hundred dollars during 

ing to do. The moment the deed or his life. 
will, the instrnments alone by which slaves Upon this clause no question has been 
can be manumitted, takes effect, he is, in raised; the slave is directly emancipated. 
legal contemplation, transformed into a As soon as the executors assented to the 
new being; no property in him can exist, bequest, he was free. 
and he occupies the same relation to the Tl1.e fifth clause, upon which this contro
former owner that he does to every other versy arises, is in the following words: 
person in the community. The intention Fifth. I direct in regard to the balance 
of the owner to se"er all connection between of my negroes that they shall be manu
the slave and himself or his estate, must mitted on the 1st day of January 1858. And 
be apparent on the face of the will. If it J authorize and request my said executors, 
appears that the will contemplates a con~ to ascertain what fund will be sufficient 
tinuance of that relation in a certain con- to provide the usual outfit for, and to re
tingency; that the slave, notwithstanding move said negroes to Liberia; and I hereby 
the provision as to his manumission, is in I direct my executors to raise said fund, or 
a certain event to remain in the condition such an amount as in their judgment may 
in which he was born, to continue without be sufficient for that purpose from my said 
change a slave of his estate, subject to the estate, and to use the said fund in remov
control of the representative of the estate, ing and settling my said servants in Libe
such an intention is inconsistt:nt with the ria, or any other free state, or country, in 
idea of an intention to confer absolute which they may elect to live, the adults 
manumission, and tends to throw light on selecting for themselves, and the 
that portion of the will which treats of 401 parents for their infant *children; 
manumission. Upon the subject of inten- . and I further direct, that if any of 
tion, the rule is very clearly stated by the my said servants shall prefer to remain in 
judge giving the opinion of the court in Virginia, instead of accepting the forego
Wootton v. Redd's ex' or, 12 Gratt. 196: ing provisions, it is my desire that they 
"The traces of the testator's intention will shall be perrvitted by my executors to select 
be diligently sought out in every part of the among my relations their respective own
instrument, and the whole carefully weighed ers; said election to be made by the adults 
together." And in the same connection, and parents as aforesaid. 
it may.be well to bear in mind the familiar Are the slaves absolutely emancipated by 
remark of Pendleton, Judge, in Shermer this clause? or does it do more than tender 
v. Shermer, 1 Wash. 266: "In disputes con- to them an election to accept the provisions 
ceming wills, cases seldom elucidate the made for their manumission, or if they 
subject, which, depending on the intention should preter to remain in Virginia instead 
of the testator, to be collected from the of accepting the foregoing provisions, to 
will, and from the relative situation of the do so by remaining the slaves of her estate? 
parties, ought to be decided upon the state I In the previous clause the testatrix had 
and circumstances of e.ach case." In this I manumitted her faithful servant Charles, 
case, all that we know of the relative sit- and provided for his support in the country 
uation of the parties, is to be gathered he should elect to live in. From the terms 
from the face of the will and the averments in which he is mentioned, he ·was no doubt 
contained in the bill. It is alleged, that a confidential servant; and from being in 
~xclusive of the negroes, the estate of the immediate attendance upon her, she knew 

testator is estimated to be worth from his wishes, that he desired to be free; and 
400 fifteen thousand to *twenty thousand therefore no alternative of preferr,ing to 

dollars; and that some of the negroes remain in Virginia, instead of accepting 
are old, and many of them, consisting of the provision in his favor, is presented to 
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him. She knew that he could only remain 
in Virginia as a slave: and as she was 
apprised of his wishes, her will conforms 
to them. The only reference to an election 
is as to the country where as a freeman 
he might choose to reside. The others were 
not to be emancipated immediately, but at 
a future day. specified. In such a number, 
some were old, and as it appears from the 
bill, chargeable; others no doubt were ap
proaching that period of life when they 
could not support themselves by their labor; 
others may have formed connections with 
persons of their own condition in the neigh
borhood. There was therefore strong rea
son why, with the most benevolent feelings 
towards her slaves, she should not, without 
consulHng their wishes, renounce all prop-

erty in them, sever the connection 
402 between them and her *estate, and 

by the mere exercise of her .legal 
power, banish them from the place of their 
birth, dissolve the ties connecting them 
with others in their own condition, and cast 
the old and helpless, who had labored all 
their past lives in her service, into a distant 
country, without any provision for their 
support. She had no doubt as to their legal 
capacity to choose between freedom. and 
slavery; and from the considerations before 
adverted to, it is manifest to my mind she 
did not intend to coerce them; but to give 
them, after a fittirag time for enquiry and 
consideration, the right to elect for them
selves what should be their future condition. 
This difference of intention accounts for 
the difference in the terms between the 
clause emallcipating Charles and the clause 
in regard to the rest of her negroes. The 
whole clause must be taken together to as
certain her intention. Two alternath'es 
were presented; one necessarily preceded 
the other, and the order of their position 
in the clause cannot vary the effect of the 
whole. Neither conferred absolute freedom 
or continUed in slavery independent of the 
election of the slaves: and until that choice, 
the clause was inoperative. If before the 
1st of January 1858 or on that day, the 
slaves or any of them, had, in the language 
of the decree appealed from\. declined to 
accept the provisions of the wlll, would the 
executor have been justified in discharging 
them? The court below considered they 
were manumitted, unless they declined to 
accept its provisions and remain slaves. 
But if manumitted, they could not, by 
merely declining to accept, remain slaves, 
for the manumission, if effectual, is not 
dependent on their act, and the condition 
of slavery instantly ceased, so that they 
could no longer remain slaves. It is argued 
that her intention to give absolute freedom 
is apparent, because there is 110 bequest 
over. In Winn v. Carrell, there was no 

bequest overi and the testator was 
403 held "to die il1testate as to the slave. 

In the present case, however, even if 
there be no bequest over, a question not 
presented for adjudication, and therefore 
one upon which no opinion is expressed, 
t1te testatrix did contemplate and provide 

for such r~fusal to accept the provisions 
of the will, by treating them as remaining 
the slaves of her estate under the control of 
her executors; for she desires that in that 
event they be permitted by her executors to 
select among her relations their respective 
owners. 

The cases of Forward's adm'rv. Thamer, 
9 Gratt. 537, and Osborne v. Taylor's adm'r, 
12 Gratt. 117, are mainly relied on by the 
appellees, the last case especially, as being 
analogous to this case, and ruling it. The 
principle established by those cases is, that 
where the will actually emancipates, so that 
the status of the negro is changed from 
that of a slave to a freedman of color, all 
provisions imposing conditions and grant
ing privileges, to take effect after that 
change of condition, are void. 

In the first case the judf{e, in giving the 
opinion in which a maJority concurred, 
remarks, "that the slave was entitled to 
her freedom for six months at least, the 
time allowed within which the slave was to 
leave the state. So if when the period of 
emancipation arrived the law did not re
quire him to leave the state, he was to be 
free; or if the law did require it and he left 
the state, there was no forfeiture of ·free
dom." Anel therefore it was held, that as 
the testator had emancipated the slave, he 
could annex no condition subsequent to the 
grant of freedom. 

And in Osborne v. Taylor, the judge ob
serves, "that it was a misapprehension of 
the ,vill to construe it as directing that the 
slaves should remain such until they elect 
to become free; whereas the will in a sub
stanti ve clause distinctly manumitted them, 

and afterwards in another clause gi ,'es 
404 them the election to remain *in Vir-

ginia in a condition intermediate 
between slavery and freedom; an alterna
tive against the policy of the law, and of 
no effect. Whether the interpretation was 
correct or not, dres not change the princi
ple. of the decision. But I do not entertain 
any doubt as to the correctness of the con
struction placed upon the clause of the will 
then under consideration. It conferred 
absolute freedom, with a bequest of prop
erty to them: and then a provision was 
inserted, amounting in fact to no more 
than a suggestion of a mode by which the 
negroes, if they preferred remaining in the 
state, could do so, by choosing not owners, 
but masters to ser"e during life, and at the 
death of the master, they were to have the 
option of freedom or slavery, by making a 
second choice. The absolute property was 
vested in no one; it was Dot contemplated 
that the slaves preferring to remain should 
remain the property of the testator's estate. 
The masters to be successively chosen were 
to have but a limited interest. They could 
neither sell or bequeath them, but in con
sideration of service, were to support and 
protect them. This was a condition of 
qualified slavery, which the testator could 
not create, nor could the slaves do so by 
any election on their part. The testator 
intended to emancipate, to extinguish all 
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property in them as sla \'es; but suggested 
an option, which was merely nugatory 
after freedom had attached. 

In the present case there was no intention 
to emancipate without consulting the slave. 
The alternative of freedom or slavery was 
presented to the slave. Until acceptance, 
he remained a slave. If he dechned he 
continued a slave, his status never having 
been charlged. 

The cases of Pleasants v. Pleasants, Elder 
v. Elder, and Dawson v. Dawson, have 
been cited on behalf of the appellees as 
bearing on the construction of this will. 

The first two have been reviewed in 
405 the case of *Bailey v. Poindexter, 

and it is unnecessary to add any thing 
to what was there said, except that as to 
the first case the suit was brought on be
half of the negroes; and one having arri ved 
at thirty years of age, brought suit himself 
in forma pauperis. In Dawson v. Dawson's 
ex' or, 10 Leigh 602, the provisions of the 
will were almost identical with the clause 
of the will in the case under consideration; 
and if in the interpretation of that will it 
had been construed as conferring immedi
ate freedom, irrespective of any election 
by the slave, it would have been difficult to 
have distinguished between the two cases. 
Upon the question of the capacity of slaves 
to elect between freedom and slavery, the 
case is of no authority. No such point was 
raised or considered. The question pre
sented arose upon the codicil to the will, 
and whether the devise of the land thereby 
made for the support of the slaves thereon 
gave both land and slaves absolutely to the 
devisee, or created a trust for the slaves 
until they should be emancipated or sold. 
'rhe capacity of the slaves to elect was not 
controverted in the pleadings or argument; 
but the case proceeded on the concession of 
such capacity and their right to freedom if 
they elected to take it. The court below 
held that the codicil did not amount to a 
devise of the land or bequest of the slaves 
thereon to the devisee as his absolute prop
erty, but created a trust for the benefit of 
the slaves during the period which might 
elapse between the testator's death and the 
election of the slal·es. but that the slaves 
were not yet freedmen, and would not be 
until they so elected. This court affirmed 
the decree deciding that the codicil created 
a trust for the support and maintenance of 
the slal'es for the year within which they 
were to be emancipated or sold. The case 
can scarcely be regarded as an authority 
upon any of the questions raised in this 
case. But it sen'es to show that in the 

construction of a will almost identical 
.f06 *in its terms, the counsel, the court 

below and this court incidentally con
strued the will not as conferring direct 
emancipation, but the capacity to elect; 
the court below deciding expressly, that 
they were not and would not be freedmen 
until they so elected; and Judge Tucker 
referrin~ to emancipation not as a thing 
accomplished, but to be accomplished within 
the year when they were to be emancipated 
or sold, as they might elect. 

It has been argued, that as the will in 
this case was subsequent to the act provid
ing for the voluntary enslavement of the 
free negroes of the commonwealth, passed 
February 18th, 1856, Sess. Acts 18.55-6. p. 
37, the will should be construed with refer
ence to that act; and that the testatrix may 
have contemplated a voluntary enslavcment 
under that act. I think that would be a 
forced construction. The right conferred 
by that act is restricted to females who 
have attained the age of eighteen, and to 
males who have attained twenty-one yeara 
of age. If she had intended to make her 
slaves freedmen absolutely, she would ha"e 
known if the act in question was present to 
her mind; that any direction was idle; aa 
free persons, if of the proper age, they 
could act for themselves. And she gives to 
the adults and parents of infants the same 
right to select among her relations their re
spective owners as she had just before givE'n 
them the right to accept or reject the provi
sions for their emancipation and outfit. If 
she had made a bequest with reference to 
the act of Fehruary 18th, 1856, she must be 
presumed to have known something of ita 
provisions, and could not have supposed 
that parents would be authorized to re-en
slave their infant children. or that the per
mission of the executor was necessary to 
enable a freedman to choose his master 
under that law, 

The telltatrix, it is manifest, was actu
ated by the most benevolent feelings 

407 towards her slaves, and the *intention 
apparent in the various provisions of 

the will was to make such disposition as 
the slaves desired. She therefore gives im
mediate freedom to the favored servant, 
because his wishes were no doubt well known 
to her. As to the others, not questioning 
their legal capacity to elect, she did not 
emancipate them directly. She no doubt 
supposed, perhaps hoped, that such as could 
by their labor maintain themselves, would 
choose freedom; and her intention was that 
such should be emancipated as desired to be 
free, and those should be slaves who pre
ferred to remain in the state j and still look
ing to the welfare of her slaves, and 
anxious to render their condition as com
fortable as she could, she desires her exec
utors to permit such as preferred to continue 
in a state of slavery, to select their owners 
among her relations-Thus throughout con
sulting their wishes and intending to 
conform her bequest to their desires. 

I think that the operation of this will u 
an instrument of emancipation, as in the 
case of Bailey v. Poindexter, is made to 
depend on the choice of the slaves, and 
therefore that the provisions of the will 
giving such option are void: and this is the 
only question necessary to be decided in the 
present case. 

The bill was filed to get the aid and di
rection of the court in regard to the eman
ci pation of the negroes. The only question 
decided by the court was tha t the sla ves 
were emancipated by the will, unless they 
decline to accept its provisions and remain 
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slaves; and as a consequence of such deci
sion, a commissioner was directed to ascer
tain the election of said negroes under the 
provisions of the will. No question was 
raised by the pleadings or decided by the 
court as to the rights of those interested in 
the estate, should the fifth clause in regard 
to emancipation prove ineffectual. I think 
that the decree should be re"ersed, leaving 

open all questions respecting the 
408 rights of the parties interested *in the 

estate, to be adjudicated when a proper 
case shall be made for that purpose. The 
slaves not being manumitted by the will, 
they cannot be entertained as suitors in 
court, and as to them the bill must be dis
missed. 

property which Mrs. J. may not dispose of 
at her death as refluired in item the sixth, 
be distributed amongst them as may be 
deemed most equitable by my executors. 
But should a part or the whole of the ne
groes prefer remaining in the state, they 
can do so by chooslng masters to serve dur
ing the life of the person or persons chosen, 
at the death of whom they shall have the 
option of freedom or sla,"ery by making 
a second choice." The sla ves mentioned in 
the second, third and fourth clauses appear 
to have received their freedom soon after 
the testator's death. At the death of Mrs. 
J. a question arose as to the rights of the 
negroes who had been given to her for life 
by the eighth cl!luse before recited. And 
the personal representative of the testator 

MONCURE, J. The slaves of the testa- filed a bill to han that and other questions 
trix were among the chief, if not the chief, arising in the execution of his office deter
objects of her bounty. They constituted by mined by the court. The Circuit court held 
far the most valuable portion of her estate. that the negroes bequeathed to Mrs. John
She emancipated them by her will, by words son for life became entitled to their freedom 
as plain as the English language affords: at her death; and that the provision 
not precatory, but mandatory words. It was authorizing them to choose masters was 
lawful for her to emancipate them. The void j and decreed accordingly. This court, 
statute declares, that "any person may composed of all the judges, unamimously 
emancipate any of his slaves by last will affirmed that portion of the decree. Judge 
in writing" &c. She emancipated hers by Samuels, in whose o~inion on this branch of 
her last will, executed according to law. the case the other Judges concurred (cer
Why then is the emancipation in"alid? The tainly all except Judge Daniel, who con
counsel for the appellants contend that it is curred in the decree of affirmance), 
invalid, not because she has not emanci- 410 speaking ·of the objection taken by 
pated her slaves in plain and mandatory the appellants, that the slaves in ques
terms, but because, in her anxiety to provide tion were not emancipated by the will, sayll, 
for their comfort and happiness, she has "this objection is insisted on, because, as is 
superadded other terms which in effect give alleged, the slaves were left by the will in 
to them an election between freedom and the condition of slavery at the death of 
slavery, instead of freedom absolutely; that Mrs. Johnson, with the capacity to become 
they are incapable of making such an elec- free upon their election to become so; and 
tion; and that therefore they must remain until the election shall be made, they re
in slavery; according to the recent decision main in the condition of slavery: and we 
of this court in Bailey v. Poindexter, supra. are referred to the case of Elder v. Elder's 
In other words, the counsel for the appel- ex'or, above cited. This part of the objec
lants contend that this case is ruled by tion is founded on a misapprehension of 
that; and so ruled, as that the sl~ves are the will. The cGunsel construe the will as 
neither entitled to their freedom absolutely directing that the slaves shall remain such 
nor to elect between freedom and slavery; I until they elect to become free; whereas the 
while t~e coun~el ~or the appellees contend 'I will, in a SUbstantive clause, distinctly 
that thiS case IS hke that of Osborne v. manumits them' and afterwards in another 
Taylor's adm'r, 12 Gratt .. 117, accon;ting to I clause, gives th~m the election t~ remain in 
which the slaves are entitled to their free- the state of Virginia, in a condition inter
dom absolutely. mediate between slavery and freedom. The 

I think the position of the counsel of the, latter alternative is against the settled 
appellees is correct, and that this case is I policy of the law, and has no effect. For
like that of Osborne v. Taylor. If there I ward's adm'r v. Thamer, 9 Gratt. 537. The 

be any difference between the two bequest of freedom is in no wise impaired 
409 *cases, I think this is stronger than I by the impracticable and repugnant alter-

that in favor of the absolute emanci- native offered to the choice of the slaves." 
pation of the slaves. Let us compare the That is the case of Osborne v. Taylor. And 
two cases. By the second, third and fourth now let us look at this case. 
clauses of the will in that case the testator By the first clause or item of Mrs. Coal
directs certain of his slaves to be liberated, ter's will she gave to her daughter for life 
or, at their option, to remain in the state and all her estate, exclusive of her negroes, 
choose masters. By the eighth clause he after the payment of her debts and the 
gave the residue of his negroes to trustees legacies and charges to which it w_ 
for the use of Mrs. C. M. R. Johnson dur- therein after subjected. By the second ahe 
ing her life; and then disposed of the sub- gave the estate so given to her daughter for 
ject as follows: "At the death of Mrs. C. life, in remainder at her daughter's death 
M. R. Johnson it is my further will and di- to the children of her sister Mrs. Lacy. 
rection that the slaves embraced in this By the third she authorized her executors to 
item be emancipated, and one-fourth of the, sell any portion of her estate for the paJ'-
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ment of said debts, legacies and charges, case, any more than in that, be construed 
and also for the purpose of reinvestment. "as t'irecting that the slaves shall remain 
By the fourth she manumitted her servant such until they elect to become free." And 
Charles, and directed her executors to pro- may it not as well be said in this case as 
vide him with a sufficient fund to take him it was in that, "that the will, in a substan
to such state or country as he might elect tive clause, distinctly manumits them; and 

to live in, and pay to him an annuity afterwards, in another clause, gives them 
411 of *one hundred dollars during his the election to remain in the state, in a con-

life. The fifth is in those words: dition intermediate between slavery and. 
"Fifth. I direct, in regard to the balance freedom?" and that "the bequest of free

of my negroes, that they shall be manu- dom is in no wise impaired by the imprac
mitted on the 1st day of January 1858. ticable and repugnant alternative o1Iered to 
And I authorize and request my said ex- the choice of the slaves?" Is there any 
ecutors to ascertain what fund will be suffi- substantial di1Ierence between the nature 
cient to provide the usual outfit for and to of the alternatives offered to their choice in 
remove said negroes to Liberia; and I the two cases? If in the one case it was, 
hereby direct my executors to raise said "to remain in the state in a condition in
fund, or such an amount as in their judg- termediate between slavery and freedom," 
ment may be sufficient for that purpose, was it not equally so in the other? The 
from my said estate, and to use the said testator in that case obviously did 110t ex
fund in removing and settling my said serv- pect or intend that if they elected to remain 
ants in Liberia, or any other free state or In the state they would remain otherwise 
country, in which they may elect to live, than as slaves-slaves of the person they 
the adults selectin.g for themselves, and the might choose as their master during his 
parents for their infant children. And I life, and then to be free or slaves abso
further direct that if any of my said serv- lutely, at their election. The testator could 
ants shall prefer to remain in Virginia, in- lawfully hal'e given his slaves to any per
stead of accepting the foregoing provisions, son for life, and then to be free. And 
it is my desire that they shall be permitted when that case was decided, it was 
by my executors to select among my rela- 413 *generally supposed that the testator 
tions their respective owners; said election might lawfully have given them, at 
to be made by the adults and parents as the death of the life tenant, their "option 
aforesaid." of freedom or slavery:" in other words, 

The remaining clauses are not material might have made them then free, on condi-
to be stated. tion that they wished to be free. The 

Now what is the essential difference be- "condition intermediate between slavery 
tween these two cases? The words of man- and freedom," to which the court referred, 
omission are at least as strong and was a state of slavery, with a right to 
mandatory in this case as in that. The choose masters from time to time: a right 
words in that case are, "At the death of incompatible with that state to which no 
Mrs. C. M. R. J. it is my further will and civil rights are incident. So in this case, 
direction that the slaves embraced in this the testatrix probably did not expect or in
item be emancipated." The words in this tend that, if the negroes preferred to re
case are, "I direct in regard to the balance main in the state, they would remain 
of my negroes, that they shall be manu- otherwise than as slaves-slaves of those 
mitted on the 1st day of January 1858." whom they might select -from among her 
This express and absolute manumission is relations, as their respective owners; "said 
immediately followed in each case by a election to be made by the adults and pa
provision, in property or money. for the rents as aforesaid." But that right of elec
emancipated slaves. And then follows a tion is incompatible with the state of 
similar provision in each case in regard to slavery, and would have placed the slaves 
their preference to remain in the state, the in this case as much "in a condition inter
said provision being contained in the same mediate between slal-ery and freedom," as 

item with the manumitting clause in the similar right attempted to be given to 
412 each case; *to wit, the eighth item the slaves in that case would have placed 

in that. and the fifth in this case. them in a like condition. Certainly there 
The words of the provision in that case are, is at least as much in the will in this case 
"But should a part or the whole of the ne- to indicate an intention that the emanci
groes prefer remaining in the state they can pated slaves might remain in the state 
do so by choosing masters to serve during otherwise than as slaves, as there is ill the 
the life of the person or persons chosen, at ''I'ill in that case. The word "masters" 
the death of whom they shall have the option in that case is just as strong to indicate a 
of freedom or slal'ery by making a second state of slavery as the word "owners" in 
choice." The words in this case are, "And this. The express "optiQn of freedom or 
I further direct, that if any of my said slavery," given in that case, leaves no 
servants shall prefer to remain in Virginia doubt of the testator's intention; and if 
instead of accepting the foregoing provi- confirmation were required, it would be 
sions, it is my desire that they shall be per- found in similar expressions occurring else
mitted by my executors to select among my where in the will. No such expressions 
relations their respective owners; said occur in the will in this case. The testa
election to be made by the adults and pa- trix obviously designed that if her negroes 
rents as aforesaid." Can the will in this, preferred to remain in the state, they 
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should be permitted to enjoy as much free- occur is immaterial, except so far as it 
dom as might be consistent with their so may serve to throw light on the question 
remaining. She had their comfort and of intention. The order used in Mrs. Coal
welfare alone in her view, in making the ter's will more plainly indicates a para-

provision which she did on that sub- mount intention to emancipate than any 
·n4 ject. *She desired that they might be other which could be used, where the manu-

pennitted to select their respective mission is accompanied by an offer of such 
owners from among her relations: suppos- an alternative as is before mentioned; and 
ing no doubt that they would take better being the precise order used in the will 
care of the slaves than any other owners. which was construed in Osborne v. Taylor, 
She probably did not intend that the se- that case, it seems to me, must go,"ern this. 
lected relations should pay any thing for Otherwise, that case can have no effect at 
the slaves selecting them. To have re- all in any other case, and has been virtu
quired that, might have defeated her pur- ally overruled by Bailey v. Poindexter. 
pose to give to the slaves a choice of But the majority of the court in the latter 
owners. The selected relations might be case, who concurred in the decision of Os
unwilling or unable to pay full value for borne v. Taylor, expressly recognize it, not 
the slaves selecting them. No disposition only in Bailey v. Poindexter, but in this 
is made of the proceeds of any sale of the case, as a still binding authority. I have 
slaves in the event of their preferring to therefore so regarded it in this opinion. 
remain in the state, while the slaves them- An expression occurs in the will in thia 
selves are expressly excluded in the resi- case which does not occur in the will in 
duary bequest. that, and upon which much stress was laid 

If it were necesssry, therefore, in order" in the argument of the appellants' counsel. 
to bring this case within the principle of I mean the words, "instead of accepting 
that of Osborne v. Taylor, to show that the foregoing provisions." It was argued 
"the alternative offered to the choice of the that the manumission of the slaves is one 
Slaves," is "a condition intermediate be- of the "provisions" referred to; aad 
tween slavery and freedom," I think that 416 that these words indicate *an inten
has been fully shown: at least as much as tion to give a mere election between 
it was shown in the case of Osborne v. Tay- freedom and slavery. Conceding, for the 
lor itself. present, that the manumission of the slaves 

But it is not necessary to do so. The is one of the proyisions referred to, the 
principle of that case, as I understand it, words in question are only an expression 
at least goes to this extent, that if the of what is implied in the will in Osborne 
wnt, in a SUbstantive clause, distinctly v. Taylor. The testator did not any more 
manumits the slaves, the bequest of free- expect in that case than did the testatrix in 
dom is in no wise impaired by any im- thiS, that the negroes could have the bene
practicable and repugnant alternative, fit of both" alternatives. And when he 
afterwards, in another clause, offered to said, "But should a part or the whole of 
the choice of the slaves; and if that prin- the negroes prefer remaining in the state," 
ciple goes no farther, it goes full far enough the words, "instead of accepting the fore
to sustain the claim of the negroes in this going provisions," or others of like import, 
case to their freedom. The will of Mrs. are plainly implied. 
CoaIter comes up, literally, to the requisi- We have seen how much this case resem
tions of the principle thus laid down in its bles that of Osborne v. Taylor. Now com
most restricted form. But I do not under- pare it with Bailey v. Poindexter. The 
stand that case as restricting the principle words under which emancipation waa 
to a set form of words, in which alone it claimed in that case were, ;'The negroes 
can be conveyed. The form of words which loaned mv wife, at her death I wish to have 
occurred in that case was referred to in their choice of being emancipated or sold 
illustration of the substantive principle publicly." There are other words in the 

on which the case was decided; will bearing upon the question, but they all 
415 *which principle is. that if the will confirm the plain toeaning of those I have 

distinctly manumits the slaves, the quoted: which do not distinctly manumit 
intention to manumit thus plainly ex- the slaves, but merely give them a "choice 
pressed, is not to be frustrated by the of being emancipated or sold publicly." 
occurrence of other words in the will of There are expressions in the will in Osborne 
equivocal import. or which. if they have any I v. Taylor which bear some resemblance to 
intelligible meaning at all, merely offer to these. The testator there speaks of his 
the choice of the manumitted slaves some slaves having "the option of freedom or 
impracticable and repugnant alternative; slavery." But no such expressions occur in 
whether it be "a condition intermediate Mrs. Coalter's will, nor any bearing the re
between slavery.and freedom." or a condi- motest resemblance to them. The principle 
tion of unqnalified slavery: either of which of the case of Bailey v. Poindexter is, that 
conditions is an "impracticable and repug- where a mere election between freedom and 
nant alternative," and the latter more re- slavery is given, as in that case, the slaves 
pugnant than the fonner. The intention are incapable of making an election. and 
to emancipate is considered, in such case, therefore must remain slaves. The princi
as the paramount intent. and will pre"ail l pIe of the case of Osborne v. Taylor is, that 
though the subordinate intent be unlawful. I where the will in a SUbstantive clause dis
The order in which the words of the 'villi tinctly manumits the slaves, nothing re-
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mains to be done by them to complete their 
right to freedom, which will be in no wise 

impaired by any impracticable and 
417 repugnant alternative offered *else-

where in the will to the choice of the 
slaves. Under which· of these two princi
ples does this case fall? Plainly to my 
mind, under that of the case of Osborne v. 
Taylor. 

A great deal has been said in the argu
ment about the proper rules for the con
struction of wills: As that the intention of 
the testator if lawful must prevail; and 
that to ascertain the intention, we must 
look to the whole will, and may transpose 
sentences and strike out and supply words. 
And the argument was practically illus
trated by transposing the sentences of Mrs. 
Coalter's will, striking out and supplying 
words, and thus showing what was sup
posed to be the intention of the testatrix. 
By far the best rule for construing a "'ill 
is to place ourselves, as nearly as we can, 
in the situation of the testator when he 
wrote it, and then to read it predsely as it 
is written. Its meaning, if it have any, 
can almost always be thus ascertained. 
The application of that rule to Mrs. Coal
ter's will leaves no doubt as to its meaning. 
It is a plain will, expressed in language 
and in a form perhaps as well calculated to 
convey the meaning of the testatrix as any 
that could have been used. It was written 
in her last sickness and a few months only 
before her death. She had but one child 
to provide for, and that only for life; and 
had an ample estate, independently of her 
slaves, to enable her to make that provision. 
Her slaves,except her house servant Charles, 
were generally hired out for the year, 
and could not be emancipated before the 
end of the year. Under these circum
stances the will was written. By the 
fourth clause she manumitted Charles pres
ently; and by the fifth the balance of her 
negroes on the first day of the ensuing year. 
On that day they were to be absolutely 
free. The testatrix then, as she had a right 
to do, renounced all dominion over them. 
They then became free without the necessity 

of any act or acceptance on their 
418 part. *Indeed, they could not refuse 

their freedom, supposing it to have 
been given to them absolutely. The testa
trix, by plain and positive words, placed 
them in a state of freedom on-that day; 
and then proceeded to direct her executors 
to provide the necessary funds and remove 
the negroes to Liberia or any other country 
in which they might elect to live. She fur
ther directed, it is true, that if any of them 
should prefer to remain in Virginia in
stead of accepting the foregoing provisions, 
it was her desire that they should be per
mitted by her executors to select among her 
relations their respective owners. But she 
surely did not intend, by this expression 
of what she desired in a certain event-this 
precatory bequest, if it may be so called-
to convert an absolute, into a conditional 
emancipation-a positive bequest of freedom 

into a bequest of a mere c~oice between 
freedom and slavery. She certainly did not 
intend that the right of her negroes to free
dom should depend on the expression of 
their acceptance of it, on or before the first 
of January 1858. They were to be abso
lutely free on that day, so far as she ;was 
concerned. She supposed, that though free 
on that day, they might thereafter lawfully 
remain in Virginia; and should they pre
fer doing so instead of accepting the provi
sions she had made for their removal to 
Liberia or some other country, she desired 
that they might be permitted to select own
ers from among her relations. She no 
doubt supposed that they might express 
their preference to remain in Virginia at 
any time before it became necessary for 
them as free negroes to remove therefrom. 

It was argued that the words "instead of 
accepting' the foregoing provisions," em
brace manumission as one of the provisions 
referred to; and that thus, the previous 
positive bequest of freedom is converted 
into a bequest of a mere el~ction between 
freedom and slavery. These words seem 

only to. refer to the provisions 
419 *which had, immediately before and 

in the same sentence, been made for 
removing and settling the negroes in Li
beria or any other country in which they 
might elect to live. "If any of my said 
servants shall prefer to remain in Virginia 
instead of accepting the foregoing provi
sions" (that is, for their removal and set
tlement in some other country), "it is my 
desire that they shall be permitted by my 
executors to select," &c.; the selection, 
in either case, to be made by the adults 
and parents as aforesaid. She desires that 
they shall be permitted by her executors, 
not to elect between freedom and slavery, 
but to select among her relations their re
spective owners in case they should prefer 
to remain in Virginia. But if the manu
mission itself be one of the provisions re
ferred to, the effect would not be as 
contended for. It would onlv show that the 
testatrix supposed that her servants could 
lawfully refuse the freedom she had pre
viously given them; or, at most, supposed 
that she could give them a right, instead of 
accepting it, to remain in Virginia in the 
manner provided. if they preferred to do 
so. 

lt was admitted in the argument, that if 
the testatrix intended that her slaves 
should be absolutely free on the 1st of Jan
uary 1858, they are entitled to their free
dom, notwithstanding what is said in the 
will about their preferring to remain in 
Virginia. But it was said, that it would 
be absurd to suppose she intended any 
such thing; and that it is more reasonable 
to suppose she intended to give them a di- • 
rect election to be free, and go out of the 
state, or slaves, and remain in it. The 
same supposed absurdity existed in the will 
in Osborne v. Taylor, and also in For
,yard's adm'r v. Thamer, 9 Gratt. 537. But 
that did not prevent this court from con-
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struing the wills in those cases to confer 
freedom, with conditions subsequent an
nexed, which were repugnant and void. Is 
it reasonable to suppose that the testatrix 

intended to give a mere right of e1ec
.20 tion *to her sla\'es, which, according 

to Bailey v. Poindexter, would simply 
be a void bequest? Is it not at least as 
reasonable to suppose that she intended 
to give them freedom, with a condition sub
sequent annexed? Which would she have 
been more likely to have done, had she 
been informed, when she made her will, 
of the law as it has been since adjudged in 
Bailey v. Poindexter, and of the act of 
February 18, 1856 (Sess. Acts, p. 37), pro
viding for the voluntary enslavement of free 
negroes? To construe her will as giving a 
mere right of election, would, according to 
that case, render the bequest totally void. 
While to construe it as giving freedom to 
the slaves, with a condition subsequent an
nexed, would effectuate, in greater part at 
least, if not fully, the intention of the tes
tatrix, not only in gil'ing freedom to all, 
but in enabling such of them as prefer to 
remain in the state and are of the required 
age, to do so, by complying with the requi
sitions of the act aforesaid. 

We ought to read the will as it is written, 
and give effect, as far as we can, to the 
intention thus ascertained. We ought not 
to be astute to find out some other inten
tion, for the purpose, not of effectuating, 
but of disappointing it. We ought to apply 
to bequests of freedom the same rules of 
constl'uction which we apply to bequf!sts of 
property. "This power of emancipation 
(said Judge Carr in Mann v. Given &: al., 7 
Leigh 689, 701), we ought not to suppose 
that the legislature has dealt out grudg
ingly; nor ought we. when a man has re
sorted to the legislative means, to look with 
a jealous eye upon the proceeding, and 
hedge him round by rules and restrictions 
which we do not apply to other cases. 
The slave is his own property; the law 
gives him the right of emancipation; and 
when he has intended honestly to exerciSE 
it, without trenching upon the rights of 
others, we ought to extend to the instru-

ment by which he attempted to effect 
.21 *his intention, as much liberality 

a t least as is shown to others dispos
ing of property." 

I am therefore of opinion that the negroes 
in this case are entitled to their freedom, 
even conceding that the case of Bailey v. 
Poindexter was rightly decided. I must 
say, however, that for reasons assigned in 
my dissenting opinion in that case, I still 
think it was not rightly decided; and I 
would now be willing to overrule it, if it 
were like this case. Stare decisis, I know, 
is a rule of the first importance. But that 
case itself. in my judgment, does so much 
violence to the rule. that it would be more 
vindicated by overruling than by adhering 
to the case. I do not mean to say, how
ever, that, confirmed as that case is by the 
opinion of the majority in this case, I may 
not feel myself bound by it hereafter. 

DANIEL and LEE, Js., concurred in 
the opinion of Allen, P. 

SAMUELS, .I., concurred with Mon
cure, .I. 

Decree reversed. 

422 -Eyre v. Jacob, Sheriff. 

April Term. 18118. Richmond. 

[73 Am. Dec. 887.) 

CoIIaten1 la_rl-.- Tu-Coa.tltutlOIUII."-The aC't 
of March Jd. 18M. S 15. which Imposes a tax upon 
collateral Inheritances. Is within the constitutional 
powers of the Ifeneral assembly. and 18 sUll III 
force. 

John Eyre, late of the county of North
ampton departed this life the 19th of June 
1857, leaving neither father, mother, wife, 
brother, sister, or lineal descendant. He 
left a will, which was duly admitted to 
probl'te in the county court of Northamp
ton. By this will the testator made large 
devises and bequests to his niece, Mrs. 
Margaret A. Taylor, and to others, and he 
constituted bis grand nephew Severn ~yre 
his residuary devisee and legatee, and ap
pointed him one of his executors. The 
whole personal estate of the deceased was 
assessed by the sheriff of the county at one 
hundred and five thousand tbree hundred 
and fifty-four dollars, and the value of his 
real estate in Northampton county was 

"Collateral Inberltaac:e Tax- eonatltutloaaL -In 
Schoolfield v.-Clty of Lynchburlf. 18 Va. 171. It was 
said: "In the cases of Miller v. The Commonwealth 
and Barrett v. The Commonwealth. reported In 27th 
Gratt. (110). all the successive statutes upon tht: 
snbject of tbls (collateral Inheritance) tax are 
collated and reviewed by JUDO. CHRISTIAN. who 
cites and approves Ellr6 1'. Jacob. JUDOB MONCUS. 
concurrlnlf. who bad dlSKented In EI/F'c e. Jacob. and 
while the conrt In this case was not unanimous. yet 
the question as to the state tax upon collateral 
Inheritances may be said to be setUed. And' in a 
later calle-Peters v. The City of Lynchburlf ('16 Va. 
1127).-JUDGB STAPLES concedes the complete power 
of the lelf\slature of tbe state to tax collateral 
inh~ritances ... 

In Malfoun v .• IllInols. etc .. Bank. 18 Sup. Ct. Rep_ 
006. 170 U. So 283. lois. JUSTICB McKBIiNA cited many 
cases as deaiarinlf the constitutionality of lelfacy and 
luheritance taxes, and as explalnlnlf the principle 
upon which tbey are based. AmonII' others he cites 
the prinCipal case; Schoolfield v. City of Lynchburll'. 
18 Va. 366: U. S. v. Perkins, 183 U. S. 895. 828. UI Sup. 
Ct. Rep. 1073; Clapp v. Mason, 84 U. S. fiB7: Scholey v_ 
Rew. :113 Wall. 831. 

The lelfallty of an inheritance tax seems to be 
based on the II'rounds that It 18 not In the proper 
~en8e a tax on property. but Is a tax on a privilelfC. 
Ifranted by the state. of acqulrinlf property by 
Inheritance. See Miller v. Com .• Z7 Gratt. 111. and 
loot-rwt~; U. S. v. Perkins, 16 Sup. Ct. Rep. 1015. lSI 
U. S. 625; Knowlton v. Moore. 20 Sup. Ct. Rep. 7IiI. 1'1'11 
U. S. U ~ Plummer v. Coler, 10 Sup. Ct. Rep. 881. 8111, 
118 U. S. 115; Wallace v. Myers, 88 Fed. Rep. 1841. all 
cltlnlf the principal case as authority on the liubject. 
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eighteen thousand and eighty-nine dollars; 
and he owned a tract of land in Accomack 
county, which he devised by his will, and 
which did not come into the hands of the 
executors. 

The sheriff of the county of Northampton 
claiminl{ that the estate of John Eyre was 
liable to pay the tax assessed by the act of 
March 2d, 1854, on collateral inheritances, 
and assessing the property at the above 
valuation, levied on property of the testator 
which he had bequeathed to Severn Eyre, 
and which was then in his possession. 
And thereupon Eyre applied to the judge of 
the Circuit court of Northampton for an 

injunction to restrain the sheriff from 
423 selling the property *of the plaintiff 

so levied on by him, on the ground 
that the act was unconstitutional; which 
was granted. 

The only party to the bill was Jacob the 
sheriff; but an amended bill was afterwards 
filed, making the audi.tor of public accounts 
a party; and then the cause was trans
ferred to the Circuit court for the city of 
Richmond. 

In March 1858 the defendant moved the 
court to dissolve the injunction, which had 
been awarded the plaintiff; which motion 
the court sustained; and thereupon Severn 
Erye applied to this court for an appeal; 
which was allowed. 

• The case was argued by Morson, for the 
appellant. and the Attorney General, fur 
the arpellee. upon, 1st. The constitutional· 
ity 0 the law; anl'l. 2d. Whether the law 

In a Va. Law Reg. 188. the editor, while admlttln&' 
that the principle above laid down Is established by 
authority, ventureR tbe remark that the distinction 
between a tax on speclll.c property, and a tax on the 
prlvlle&,e of acqulrln&" boldin&" and enjoyln&, the 
aame property. Is scarcely broader than that be· 
tween tweedledum and tweedledee. 

eoutltutloaal Law - Taxatloa-uEqaal and Ual
form."-In American Harrow Co. v. Shaffer, 68 Fed. 
Rep. 75S.1t was said: "It Is settled by unquestioned 
authorities tbat the terms 'equal and uniform' apply 
(lnly to a direct tax on property, and that the clause 
by whlcb equallty and uniformity are prescribed 
does not llmlt the power of tbe lefr\slature as to the 
snbjects of taxation. but Is onlY Intended to prevent 
an arbitrary taxation of prOperlY accordln&, to kind 
or quality. without re&,ard to value. Com. v. Moore. 
2.'1 Gratt. 1161: EI/1'I fl. J(J~, 14 Gratt. In: Cooley, 
ConsL Lim. (5th Ed.) aUI, 817: Sed&,. St. &; Const. Law 
(2d Ed.) IIIK." Justice and equality are Q.f tbe essence 
of constitntlonal taxation, but exact justice and 
eqnallty are not attainable, and consequentlY not 
reqnlred. Danville v. Shelton, 78 Va. 3211: Ould v. 
Rlcbmond, 28 Gratt. 4'/3: Helfrick v. Com., 29 Gratt. 
850, all cltlDlr the principal case. See also. Slaqh· 
ter's Case. 18 Gratt. 7811: Gilkeson v. Frederick Jus
tices, 18 GratL 677. The most that can be done Is to 
approximate them as near as possible. Helfrick v. 
('om., 211 Gratt. 8110: Com. v. Moore, 211 Gratt. 958. In 
Helfrick v. Com .. 211 Gratt. 860. the court said: "It 
has been repeatedly held by tbls court that tbe pro· 
visions In the constltutiou nqulrlng equallty and 
uniformity of taxation, apply only to a direct tax on 
proPerty, and not to license tax. which do not admit 
(If a tax strictlY equal and uniform In the sense 

was in force when this tax was assessable? 
The questions were, Whether the provi

sions in the constitution, which provide 
that taxes shall be equal and uniform, apply 
to this tax? Mr, Morson insisted that the 
provision for uniformity and equality of 
taxation applied to every species of tax. 
And he insisted further, that this tax on 
collateral inheritances was a tax on prop
erty, and therefore indisputably came 
within the constitutional provision. The 
attorney general contended that the con
stitutional provision relied on by the appel
lant only applied to taxes on property; 
and that this was not a tax on property, 
but on the transitus of property; a dis
tinction which defined the boundaries be
tween federal and state taxation. 

LEE, J. The regularity of the proceed
ing by injunction in this case although 
discussed by the counsel for the appellant 
in his opening argument, was not contro-

verted by the attorney general. He 
424 was understood *to 'concede that it is 

a proper mode by which to test the 
legality of a levy made by an officer under 
the supposed authority of a law the consti
tutionality of which is denied. Upon this 
point therefore I shall content myself with 
referring to the cases of Goddin v. Crump. 
8 Leigh 120; and Bull. clc. v. Read. 13 
Gratt. 78. and authorities' there cited. It 
might perhaps admit of more question 
whether a court of equity would as a mat
ter of course in such a case as this inter-

contended for. But, If It be conceded that the rule 
must apply to all subjects. yet it can only be applied 
as far as practicable. If a fr\ven "ubject be onlY 
susceptible of a modlll.ed appllcaUon of the princi
ple, It must receive this, and not be rejected, because 
the rule cannot be applied with perfect precision to 
Its whole extent and In all Its results. See EI/1'I t'. 

Jacob, '<;Aeri1', 14 Oratt. 41/11. and the laws there cited. 
SeeaL.,«>,Ould&;Carrln&,ton v. The City of Rlchmond. 
l!B Gratt. 461: Which last case 18 a stron&, illustration 
of this doctrine." See also, Slau&,hter's Case. 18 
GratL 7811. 775, and foot·rwt~: Gilkeson v. Frederick 
Justices, IS Gratt. rm, andfoot-Mte. 

....... tlve Enactment-When Dec:lared VolcI.-In 
Helfrick v. Com .. 29 GraU. 847, It ts said, "It Is 
universally conceded that to declare a lefr\slatlve 
enactment void Is the exercise of a judicial functlou 
of a most delicate cbaracter, never to be done 
except upon the clearest conviction of the unconsti
tutionality of the" law. Nowbere has this doctrine 
received a more unQuallll.ed sancUon than has been 
fr\ven to It by this court. See the cases of Er/re t'. 

Jacob, BAeri.lf, 14 Gratt. 422, and cases there cited: 
Homestead Cases. 2lI Gratt. 286: Roberts' Adm'r v. 
Cocke, etc., 28 Gratt. 207: Reed v. Unton Bank of 
Winchester, .upra (211 Gratt. 719)." 

See. In accord, the principal case cited In Brld&'eM 
v. Shallcross. a W. Va. 1170: ~:Ilack v. Jacob, 8 W. Va. 
82'1: State v. Cottrill. Sl W. Va. 208, 8 S. E. Rep. 4111: 
American Harrow Co. v. Shaffer, 68 Fed. Rep. 7&S. 
See also, In accord, Sharpe v. Robertson, II Gratt. 
1118,842. 

Tbe Le!rlslature-Taxi. Po_r of.-See foot..,.ot, to 
City of Richmond v. Daniel, 14 Gratt. 885. 

Cbsac:ery Prac:tlce-Remedy splut IllopI Tuatloa. 
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fere by way of injunction to restrain the 
act of an officer, not because the constitu
tionality of the law under which he is pro
ceeding is called in question, but because 
the existence of any such law is absolutely 
denied. Upon this question however I think 
it may be unnecessary to express any opin
ion. 

The commonwealth being the party sub
stantially interested in the subject matter 
of contro,,.ersy, it might have been more 
regular under the provisions of the act en
titled an act regulating the jurisdiction of 
the Circuit courts, passed May 22, 1852 
(Sess. Acts 1852, p. 58, 13), that this suit 
should have been originally instituted in the 
Circuit court of the city of Richmond in 
order that the commonwealth might be duly 
represented by the proper officer, and such 
officer should of course have been made a 
party defendant. As however the suit was 
subsequent\,y removed to that court in con
formity to the provisions of I 8 of ch. 46 of 
the Code, p. 239, and the auditor of public 
accounts who had been made a party by an 
amended bill, duly appeared and filed an 
answer, all difficulties as to parties and the 
regularity of the hearing before the Circuit 
court of Richmond city, may be considered 
as overcome, and we may proceed to con
aider the case upon its merits. 

The object of the bill was to test the 
legality of the levy made by the sheriff of 
Northampton upon the property of the 

appellant to enforce payment of. the 
425 *tax claimed to be due to the com-

monwealth under the several provi
sions of law imposing a tax upon the 
transmission of estates by devise or descent 
to any other person or use than those speci
fied, and prescribing also the rate of the 
same. The provisions under which the tax 
was claimed to be due are those of ch. 35 of 
the Code, i 10 and I 42, p. 179, 184, and of 
ch. 39, from I 6 to i 12, inclusive, p. 214, 
215, and the act entitled an act imposing 
taxes for the support of government, passed 
March 2, 1854, I 15; and the legaIi ty of the 
sheriff's proceeding was denied because as 
it was alleged, the several provisions of law 
above cited including the fifteenth section 
of the last named act, were unconstitu
tional, inoperative and void. And in the 
argument here, the further ground was 
taken by the counsel for the appellant, 
that in point of fact when this levy was 
made, there was no law upon the statute 
book authorizing or reflUwing suc,h a levy 
to be made, the act of March 2, 1854, ha\"
ing expired or been replaced by the .act of 
March 18, 1856, which contained no provi-

-It is proper to proceed by injnnctlon in order to test 
the validity of a levy made by an omcer under the 
.upposed authority of a law the cODstitutionality of 
which is denied. 

This proposition In the lIrinclpal case was apllroved 
In the City of Richmond v. Crenshaw. 76 Va. 840: 
Blanton v. Southern Fertilizer Co .• 77 Va. 335: S. V. 
R. R. Co. v. Supervisors. 78 Va. 278; Lyncbburlr. etc .• 
RY. Co. v. Dameron. 911 Va. 546, 28 S. E. Rep. 851. The 
rule seems to be established by a long line of decl· 

sion for a tax upon a subject of this char
acter. 

It has always been considered to be a 
most delicate office for a judge to undertake 
to pronounce an act of the legislature to 
be unconstitutional and void. It is sub
stantially to repeal the obnoxious law and 
thus in effect to exercise a power properly 
belonging to another department of the 
government. "The question (says Judge 
Marshall) whether a law be void for its 
repugnancy to the constitution is at all 
times a question of much delicacy, which 
ought seldom if ever, to be decided in the 
affirmative, in a doubtful case." "It is 
not on slight implication and vague con
jecture that the legislature is to be pro
nounced to have transcended its powers and 
its act .. to be considered as void. The oppo
sition between the constitution and the law 

must be such that the judge feels a 
426 clear and *strong conviction of their 

incompatibility with l'ach other." 
Fletcher v. Peck, 6 Cranch's R. 87. "The 
question whether a law is in accordaDce 
with the constitution (says Judge Brooke) 
is at all times a very delicate and impor
tant question." "It should not be in a 
doubtful case that the acts of that body 
(the legislature) should be decided by the 
courts to be unconstitutional." Sharpe 
v. Robertson,S Gratt. 518, 642. "The duty. 
of enquiring into and deciding upon the 
legal validity of an act of the legislature 
has always been regarded by this court, 
and justly, as one of the most delicate it 
can be called upon to discharge." Per 
Daniel, J., in S. C. p. 574. Where a plain 
and palpable infraction of constitutional 
provision is shown in a law upon the valid
ity of which it is called upon to decide, it 
is of course one of the highest and most 
solemn duties of the court to declare such 
law to be inoperative and void. If however 
it be only up<?n slight implication or incon
clusive reasoning that the supposed infrac
tion can be made out, the court should never 
undertake to rescind and annul the solemn 
and deliberate act of the legislath'e depart
ment of the government. To doubt in such 
a case should be to affirm. 

There is certainly one proposition which 
will not be questioned, and that is that the 
legislature possesses the full, absolute, 
sO"ereign power of taxation, excepting so 
far as it may have been surrendered to the 
general government or may be interdicted 
by the constitution of the United States, or 
as it may be controlled by the restrictions 
and mandates of the constitution of the 
state. See City of Richmond v. Daniel, not 

SIODS. See Goddlu v. Crump,8 Lellrh 121: Bull V. 
Read.IBGratt. 78. and/Oot·~e: Mlllerv. Lyncbbnrl'. 
20 Gratt. 830: Johnson v. Drummond,20 Gratt. 4111: 
Lewellen v. Lockharts. 21 Gratt. 6'10; Richmond v. 
Richmond & Danville R. R. Co .. :Il1 Gratt. 6CN: Pelton 
v. The National Bank. 101 U. S. 148: CUmmings v. 
The National Bank. 10111. S. lU: Redd v. Snpervisors. 
81 Gratt. 811'7-118. andJoot-lIote: Roper v. McWborter_ 
77 Va. 214. 

See also. monographic fIDe. on "Injunction." 
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yet reported, opinion of Samuels, J. And 
this power it is most important should be 
sustained and upheld as essential to the 
very existence of the government of the 
state, and as providing the means for vin-

dicating her sovereign authority. 
427 See Providence Bank v.Billings, *&c., 

4 Peters' R. 514; Weston v. City Coun
cil of Charleston, 2 Peters 449. We do not 
go to our constitution to see what powers 
of taxation are given to the legislature but 
to ascertain what restrictions and limita
tions upon its general sovereign power are 
imposed by its provisions. If therefore the 
power to tax any subject whatever is not 
excluded by the terms of the constitution 
or by necessary and inevitable implication, 
it must exist in the general assembly to be 
exercised at the discretion of that body as 
wisdom and a proper sense of justice shall 
direct. 

The counsel for the appellant does not 
controvert this position, but he insists 
that the particular tax in question though 
not expressly and in terms prohibited by 
the constitution, is yet as effectually pro
hibited by the most necessary implication 
from its provisions as if the power to im
pose it had been expressly denied. He 
insists that it is in effect purely a tax on 
property, or if it is not to be regarded as a 
tax on property but on a benefit or privilege 
to the citizen, that the power to impose it 
is excluded because it is not enumerated 
amongst those authorized to be imposed by 
the twenty-fifth section; and whether a 
tax on property or privilege it is equally 
violative of the twenty-second section of 
the fourth article of the constitution which 
declares that taxation shall be equal and 
uniform througbout the commonwealth. 
He also maintains that if it is to be consid
ered a tax on property, it conflicts with the 
provision of the twenty-second section 
which declares that all property other than 
slaves shall be taxed in proportion to its 
value and with the twenty-third section of 
the same article regulating the taxation of 
slaves. 

If this tax were properly to be considered 
as a tax on property, there would be great 
force in the argument of the counsel. As 
the ordinary annual tax had been assessed 

upon the decedent, this would then 
428 appear *to be· a second taxation of 

the same subject, with the additional 
assessment upon all the slaves of whatever 
age and at their real value. But such, I 
think is not its true character. It cannot 
be regarded in a proper legal sense as a tax 
upon property. The property tax which the 
framers of the constitution were contem
plating in the twenty-second section was 
the ordinary annually recurring tax for 
the support of government laid upon all 
property whatsoever. They had no refer
ence to casual subjects of taxation occur
ring irregularly and occasionally which 
though connected with property were yet 
readily to be distinguished in their euen
tial character and features. If the tax 
imposed had been a fixed and arbitrary 

sum, it would scarcely have been said to 
be a tax on property although every tax 
for which the property of the tax payer is 
liable might be called a tax on property in 
a certain sense. But the argument is that 
as the tax is a certain per centum of the 
value of the estate and the property pays it. 
it is therefore a tax on the property itself. 
But this is by no means a necessary logical 
conclusion. The intention of the legisla
ture was plainly to tax the transmission of 
property by devise or descent to collateral 
kindred; to require that a party thus taking 
the benefit of a civil right secured to him 
under the law should pay a certain premium 
for its enjoyment; and as it was thought 
just and reasonable that the amount of the 
premium should bear a certain proportion 
to the value of the subject enjoyed, it is 
fixed at a certain per centum upon the value 
of the whole estate transmitted. And of 
this surely there can be no just complaint; 
on the contrary it would have been unequal 
and unjust to require that a party receiving 
an inconsiderable property should pay as 
high a premium as one who takes a large 
and valuable estate. It is perfectly in ac
cordance with the principles of natural 

justice and the spirit of the consti-
429 tution that *the tax upon such a sub

ject should be regulated in strict 
proportion to the value of the benefit which 
it secures. 

The calle of Brown, &c. v. The State of 
Maryland, 12 Wheat. R. 419, was cited by 
the cOllOsel. In that case it was held that 
the prohibition in the constitution of the 
United States to the states to lay duties or 
imposts on imports or exports, prevented 
them from requiring the importer to take 
out a license and pay a tax before he could 
be permitted to sell the articles by the bale 
or package; and that the requirement of 
such a license and tax before the importer 
could sell also conflicted with that provision 
of the constitution which declared that 
congress s!:.ould have power to regulate 
commerce with foreign nations and among 
the several states and with the Indian tribes. 
The court considered that as the importer 
had paid the duty imposed by the act of 
congress. he thereby acqllired the right not 
only to bring the articles into the country 
but also to dispose of them afterwards, that 
being the essential object of the importa
tion and the motive for paying the duty. 
But I do not perceive how this touches the 
question in our case. It was not decided 
that a tax on the transitus of property and 
on the property itself, were one and the 
same; but it was held that both the right 
to import and the right to sell the merchan
dise after it was imported were secured to 
the importer by the payment of the duty 
imposed by the act ot congress, the power 
of conferring both these rights having been 
appropriated to the general government by 
the constitution and necessarily therefore 
denied to the states. 

The objection that the tax is not :levied 
upon the heir or legatee but is to be paid 
out of the estate of the decedent, and that 
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the additional tax on the transmission to 
his collateral heirs or devisees, and thus 
charged with taxes greater than those im
posed on other citizens, is but to repeat the 
argument that it is a propt"rty tax which I 
have already considered. The tax is equal 
and uniform, throughout the state as far 
as it is susceptible of the application of the 
rule. . It is the same every where upon the 
succession to estates of equal value of 
whatever subjects they may consist. Every 
person, every where, who takes by this 
succession, pays a tax for the privilege, and 
this tax is proportioned to the value of the 
interest which he acquires. But in this. it 
is said, there is a want of uniformity; that 
unlike the tax on deeds. seals and the like, 
it is not fixed at a sum certain, the same to 
all, but varies according to the value of 
the estate taken. In other words that the 
legislature in seeking to carry out the prin
ciple of equality as far as practicable have 
destroyed that of uniformity. I think there 
is no force in the objection. To such sub
jects as deeds, seals, &c. it may be that the 
principle of equality cannot be applied. 
The legislature have thought so; certainly 
they have not attempted to apply it. But 
to the succession to property, as between 
those who constitute the class of such ben
eficiaries, the application is easy and sim
ple, and the legislature have sought to 
make it by fixing the tax at a certain per 
centum upon the property acquired; and 
have in this mode as far as practicable 
carried out the mle of equality and uni
formity. Nor does the exemption where 

the estate is of less value than two 
437 hundred *and fifty dollars constitute 

a necessary departure from it. The 
legislature may define the class to \vhich 
this tax shall be restricted as they in their 
discretion may think just and proper, tak
ing care to render it uniform with all those 
who constitute the class; or as they are 
authorized to exempt any particular subject 
from taxation, it may be regarded as an 
exemption in favor of those entitled to in
considerable estates of less value than the 
sum named: and we must take it that the 
adoption of the tax as it stood in the Code, 
after the new constitution, amounted to an 
exemption by the constitutional majority 
of all those falling under the minimum 
prescribed. 

But it is said that the principle of taxa
tion in cases like this is of dangerous 
tendency and inadmissible, because. if al
lo\ved, the legislature may under the form 
of taxing transfers and sales of slaves be
tween the living, impose taxes to any 
amount whatever upon that species of 
property, and thus break down the guaranty 
which it was the intention by the compro
mises of the constitution to afford to the 
eastern people against injustice and oppres
sion. It is the argument oft repeated of 
the possible abuse of power, and may be 
urged with equal truth of any power what
ever possessed by the legislature, however 
indisputable or how indispensable soever 
its exercise may be for the public welfare. 

Any power wielded by mere human will 
may be abused. For myself, I do not 
question the power of the legislature, by 
requiring a license or otherwise, to impose 
a tax upon the sale of slaves, any more 
than I do that of imposing a tax upon the 
sale of cattle or any other property or a tax 
on stamps, if the exigencies of the public 
finances should be such as in their opinion 
to render a resort to such a source of reve
nue necessary, whatever might be my 
opinion liS to the wisdom and policy of im
posing burdens of this character. But 

the power to impose such a tax 
438 *is one thing; the expediency and 

propriety of its exercise is another 
and a very different thing. The legislature 
has seen proper to lay a tax upon the alien
ation of real estate, for such in effect is the 
tax upon deeds, and I have never'heard its 
constitutionality called in question. The 
possibility that the general assembly may 
be influenced by sinister, improper or un
worthy motives in the passage of any law, 
is, I think, uttedy inadmissible as a correct 
basis of judicial action. When we speak of 
their power we are to do so, as said by Ch. 
J. Parker, "presuming that it will never be 
exercised but for wise or necessary pur
poses." Portland Bank v. Apthorp, 12 
Mass. R. 252. We do not sit here to review 
the manner in which the legislature has 
exercised its discretion, but to declare when 
it has plainly transcended its constitutional 
powers. The guarantee for just, wise and 
wholesome legislation is to be sought in the 
intelligence. and integrity of the members 
composing the legislative body and in their 
immediate responsibility to their constit
uents. 

It remains to consider the ground taken 
for the first time in the argument here, 
that in point of fact there was no law in 
existence at the time of the levy of this 
tax which authorized or required it to be 
made. There is no suggestion of this kind 
in the bill, and if it were tme, the sheriff 
in thus acting without any authority would 
be a trespasser and liable to the action of 
the aggrieved party for damages. As 
however the case has been bona fide insti
tuted and brought up to this court upon the 
constitutional question, it may not be im
proper to decide this question also and thus 
put an end to the litigation between these 
parties. 

This tax was declared by the Code (ch. 
35) and made a part of the permanent sys
tem of taxation. By chap. 40, the rates of 
assessment on the different subjects of 
taxation are fixed and prescribed. The 

Code took effect on the 1st of July 1850 
439 and at the following session of *the 

legislature no tax bill was passed and 
that of the Code remained in full opera
tion. At the session in 1852 a temporary 
bill was passed fixing the rates of taxation 
for one year and this tax was rated at two 
per centum of the estate transmitted. By 
this act ch. 40 and I 1 of ch. 39 of the Code 
were repealed. At the session of 1852-3 a 
general tax bill was passed which unlike 
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that of the session of 1852 was not limited 441 
in its operation to any year or years. By 
this act the tax upon this subject was fixed 

*Livesay v. Helms & als. 

July Term, 18118, LewtKburg. 

(Absent ALLEN, P.) at the salDe rate of two per centum of the 
value of the estate, and the 4Ot!: chapter 
of the Code was again repealed, as was I. Husband and Wlfe-Letracy to Wlfe-Presumptloa 
also the 1st section of the 39th chapter. o. Executor'. ~_t--CueatBar.*-Aslavehavlni" 
At the session of 1853-4, the same tax was been lent to a husband and wife on their mar
repeated and the same chapter and section r1age. by the wife's father, he by his will &"Ives 
of the Code were again repealed. In the . the slave and her Increase to his daughter for 
act passed at the session of 1855-6, no rate I life. with remainder to her children. The hus
is fixed for this tax. Why it was omitted band having died a few months after the father. 
whether by inadvertence or design we are leaving his wife surviving him; In the absence 
not informed. But althouKh by the act en- of all proof, the cOJlrt will not presume the as· 
titled an act concerning the assessment and sent of the father's executors to the legacy. 110 as 
collection of the public revenue, passed to vest the life estate of the wife In the husband; 
April 7, 1853, and by the several acts a bove but It will be beld to survive to the wife. 
recited, various chapters and sections of the :I. Admlalstratont-5tatute· o. LlmltatloDS-Cue at 
Code on the subject of taxation are ex- Bar.t-A widow quallftes as administratrix of her 
pressly repealed, yet no where is there husband. and takes pOssession of and holds cer· 
found any clause repealing the 10th and taln slaves. in which she claims a life estate, a" 
42<1 sections of chapter 35, or either of the having ~n &"Inn to her by her father's will. 
sections from the 6th to the 12th, inclusive She Is afterward~ removed from ber omce of ad
of chapter 39, which are the sections im- mlnlstratrix; but sbe continues to hold the slave,.. 
posing the tax in question. And the /lct of claiming them as her own for life; and sbe hold" 
the 7th of April 1853 distinctly recognizes them for more than ftve years after she ceased to 
those sections as permanent provisions of be administratrix. HBLD: The statute of lImlta
the revenue laws of the commonwealth. tions will protect her against any claim by the 

Now the testa tor died in June 1855 and administrator d. bOl&i. 001& and next of kin of her 
the tax immediately thereon accrued to the hUliband. And the fact that one of the next of 
commonwealth although the collection could kin had been a married woman durlug the whole 
not be enforced until the following year, period, will not prevent tbe running of the stat· 
and it was the duty of the sheriff to pro- ute alralnst her. 
ceed to collect it in 1856 according to the 'rhis was a bill filed in the Circuit conrt 
rate prescribed by the act of March 2, 1854, of Floyd county, by John Helms and Sauh 

notwithstanding the legislature had his wife who was Sarah Livesay against 
440 omitted to fix any rate in the tax *law Susannah Livesay and others, the object 

of March 18, 1856. The failure of the of which was to recover certain slaves held 
legislature to fix a rate in 1856 without any and claimed by Susannah Livesay' but 
repeal of the previous laws prescribing the which the plaintiffs insisted were ~ part 
tax and fixing its rate could not operate as of the estate of her deceased husband Peter 
a release of the tax accrued in 1855. The -.-:;--=--:----:----:----:-~-----
provisions of the Code and of the act of *l..etrKlee-Asseat of Executor-Preeumptloa.-In 3 
March 2, 1854, are perman~nt provisions Min. Inst. (2d Ed.) 617. It Is said: "A§sent (of an 
and must remain in force until they are ex- executor) maybe sometlmesp"~.Il"I«Ifrom the time 
pressly repealed or replaced by other pro- Which has elapsed since the debts were paid. or 
visions plainly intended to be substituted from acquiescence In the possession of the ."bject 
in their stead. The mere omission to fix a of 148 b,qut.t bll U/.e UUal.til. (2 Lom. EL 280; Lowry Y. 

rate upon a particular subject will not oper- Mountjoy. 6 Call 511.) And, on the other hand. pre· 
ate as a repeal of previous laws prescribing sumption of a.. .... ent may also be repelled by clrcum
the tax, but it will be left still in force at stances which render it Improbable. (L£r,.all 1'. 

the rate prescribed by the pre"ious laws, n.lm •. 14 Grall. 448-'44.)" 
if there are no expressions showing clearly Husband and WI'e-Cbattels o. WIfe-Transfer to 
that the legislature intended the tax to be Husblllld.-Mr. Minor (I Mln.lnst. [4th Ed.1 325) say .. 
discontinued. And if the testator had died that the absolute transfer of the wlfe's chattels to 
in 1856 instead of 1855, I incline to think the hUMband by the marriage Is not always viewed 
that the tax would have accrued and should wlthafavorableeye.when.afterhlsdeath.aconllict 
be collected according to the rate prescribed arises between tbe surviving wife on one side and 
by the act of 1854; though upon this point the husband's personal representatives on the 
it is perhapS unnecessary to express an other, citing, In support of the proposition. the 
opinion. principal case; Wallace v. Taliaferro, 2 Call 447: 

Gregory v. Marks. 1 Rand. 856; Taylor v. Yar. 
brough. 18 GI att. 198. I think the Circuit court did not err in 

dissolving the injunction and am of opin
ion that the order be affirmed. 

ALLEN, P., and SAMUELS, J., concur
red in the opinion of Lee, J. 

DANIEL and MONCURE, J8., dissented. 

Decree affirmed. 

See generally, monographic oou on "Husbaud and 
Wife." 

tEqulty-Llmltation o. Actlons.-In Etting v. Marx. 
4 Fed. Rep. 679, It was said: "There are three classes 
of cases with reference to the bar of tlme-jit'Bt, 
those in which equity Is bound to apply tbe statutes 
of limitations; .«OM. those In which It merely act .. 
In analOlrY to tbose statutes; and, tAird. those In 
which it Is neither bound by nor acts upOn the 
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Livesay. The court below held that the sively to the administration of the estate, 
slaves did belong to the estate of Peter acquiesced in her claim of title and pos
Livesay, and directed them to be delivered session. That her possession and claim of 
to his administrator de bonis non; and or- title continued from Livesay's death in 
d~red an account of their hires and profits 1828 until the month of August 1834, when 

whilst in the possession of Susannah the grant of administration to herself and 
442 "Livesay. And from this decree George W. Livesay was duly revoked, and 

she obtained an appeal to this court. John Helms (one of the complainants) 
The facts are stated in the opinion of was on the same day appointed adminis-
Judge Samuels. trator de bonis non of Peter Livesay's 

Baldwin, for the appellant. estate. That her possession was not inter-
Staples and B. Johnston, for the appellees. rupt~d by the revocation of her powers; but 

contmued as before until the bringing of 
this suit in 1848. She relies upon the 
statute of limitations as a bar to the relief 
sought. 

SAMUELS, J. This cause is brought 
here by appeal from a decree of the Circuit 
court of Floyd count;,:, in a suit wherein 
John Helms and wife (in right of the wife) 
were complainants, and Susannah Livesay 
and others were defendants, brought for an 
account and distribution of Peter Livesay's 
estate; he being dead intestate, and the 
parties being his next of kin and his ad
ministrator de bonis non. The principal 
subject of controversy was the issue of a 
alave named Julia. On behalf of the ad
ministrator de bonis non, and the next of 
kin other than Susannah t.ivesay the 
widow, it was insisted that the slave 
Julia had been given to Peter Livesay by 
John McGehee about the year 1800, on Live
say's marriage with the defendant Susan
nah, the daughter of McGehee. That on 
Livesay's death in 1828, his widow and son 
George W; Livesay were appointed admin
istratrix and administrator of his estate, 
and as such took into their possession the 
slaves in controversy. That they had 
failed to make distribution or to account 
for hires; and that the appellant had ap
propriated to herself exclusively the services 
of the slaves. 

The defendant Susannah Livesay denied 
the alleged gift by her father John Mc
Gehee. She averred that the slave was only 
loaned to her husband and herself by her 
father, on their promise to return her if re
quired to do so. That her father (who 
died a few months before the death of Live
say). by his last will and testament, a 
copy of which is filed as an exhibit, be, 

On behalf of the complainants it is 
alleged in an amended bill, that the female 
complainant was a married woman at the 
time her rights accrued, and has so contin
ued ever since; and that thus her rights 
were within the saving of the statute of 
limitations. 

The case turns upon the questions 
whether Peter Livesay had any property 
in the slaves either absolute or for the life 
of his wife. If he had such property, then 
whether the claims of his administrator de 
bonis non and of his next of kin are barred 
bV the statute of limitations. 

The evidence is not very clear to show 
whether Livesay had the absolute right of 
property in the subject of controversy. 
It seems, however, that the weight of di
rect testimony is againat such right, 
In regard to the estate for life of hia wife 
it must be said, that he could have no such 
right without the assent of McGehee's ex
ecutora to the bequest to Mrs. Li vesay; and 
it is not shown. by direct proof, that such 

al!sent was given; nor can it be pre-
444 sumed from *the short inten'al of 

queathed Julia and her increase to her 
443 for life, with "remainder to her chil-

dren. That immediately after the 
death of her husband ahe took the slaves 
into her own exclusive possession, claiming 
them as her own for life, under the will of 
her father. That her co-administrator 
George W. Livesay, who attended exclu-

principle of analo&"y to tbem. bnt proceeds on 
doctrines peculiar to and Inherent In Itself." Tbe 
principal case 18 cited as an Instance of the flrst 
class. 

The principal case was dlstinll"Dlsbed In Rowe v. 
BentleJ'. !IIGratt. 762, the conrt aayln&" that, In the 
princlPlll case. no fraUd. collu~lon. or otber thin&" 
(as In tbe case at bar) was shown to deprive tbe 
plea of the act of limitations of any part of Its ell!
cacy; but tbat If snch proof bad been made. the 
det"islon muat have been different. 

See &"enerally. mono&"raphlc not. on "Execntors 
-ltd Admlnlatrators." 

time between McGehee's death and 
the death of Livesay. The long continued 
and exclusive possession of Mra. Livesay, 
apart jrom any effect under the statute of 
limitations, affords a strong presumption 
of right to the subject in her. Some of the 
parties now claiming against her were sui 
Juris, and their acquiescence and that of 
his co-administrator, should be construed 
into an acknowledgment of her right. 

It remains to consider whether the ap~l
lant is protected by the statute of limlta
tions, if the slaves belonged to the estate 
of her intestate. After her removal from 
the office as administratrix, and after the. 
appointment of John Helms to the office of 
administrator de bonis non, her relations 
to the estate itself and to the next of kin, 
were greatly changed. She was no longer 
a trustee having title to and holding the 
unadministered assets in trust for the next 
of kin: the title, by operation of law, was 
vested in the administrator de bonis non. 
See Wernick v. McMurdo,S Rand. 51. He 
might, by action of detinue, have recov
ered of her the slaves, and damages for de
tention. The next of kin could bring no 
available suit in equity against her without 
having the administrator de bonis non be
fore the court. Samuel v. Marshall, 3 
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Leigh 567; 2 Lomax ~lt'ors 514. In him 
was vested the legal title which a court of 
equity, on showing a proper case, would 
cause to be conveyed to those having the 
right. The next of kin could bring no suit 
at law against a party holding assets of the 
estate; their right and remedy is through 
the personal representative. See authori
ties above cited. The possession of Mrs. 
Livesay from 1834 to 1848, was adverse to 
the administrator de bonis non, and was 
of sufficient length of time to bar his ac
tion against her. No fraud, collusion or 
other thing is shown to deprive her plea of 

the statute of limitations of any part 
445 of its efficacy. *The coverture of the 

female complainant, if proved, would 
not avail to prevent the operation of the 
plea in this case, seeing that her rights are 
represented by the administrator de bonis 
non, and by her husband, who are sui juris 
and barred by the statute. 

It is not necessary for any purpose in 
this case to consider whether the posseHion 
of Mrs. Livesay, during her continuance in 
office, adverse in fact, was also adverse in 
law so as to bar the next of kin. 

On the whole case, I am of opinion, that 
Peter Linsay had no title at all to the 
slaves in controversy. And if this fact 
were otherwise, I am further of opinion, 
that any right derived from Livesay is 
barred by the statute of limitations; and 
thus there was no cause of action existing 
against Susannah Livesay at the time this 
suit was brought. I am of opinion to re
verse the decree of the Circuit court, so far 
as it directs the surrender of the slaves, 
and an account of their hires, and to dis
miss so much of the bill as prays for the 
slaves and their hires, but without preju
dice to the right of any party to his or her 
rights in remainder to the slaves after the 
death of Mrs. Livesay, and to remand the 
cause for further proceedings as to other 
subjects passed on by the decrees. 
DANI~Land L~~, Js., concurred in the 

opinion of Samuels, J. 
MONCUR~, J., concurred in the results, 

on the first ground stated in the opinion. 
The decree is as follows: 
The court is of opinion, for reasons stated 

in writing, and filed with the record, that 
said decrees are erroneous in so far as they 
adjudge the question of title to the slaves 
in controversy against the appellant, and 

direct a surrender of said slaves, and 
446 an account of ·their hires. It is there-

fore adjudged, ordered and decreed. 
that said decrees, so far as ·they are herein 
declared to be erroneous, be reoversed and 
annulled; and that the appellee John 
Helms, administrator de bonis non of Peter 
Livesay deceased, out of the assets in his 
hands to be administered, and the other 
appellees, out of their own proper estates, 
do pay to the appellant her costs in this 
court expended. And the court, proceeding 
to render such decree as the Circuit court 
should have rendered, instead of so much 
of said decrees as is herein declared to be 

erroneous, it is further decreed and ordered, 
that so much of the original and amended 
bills as seeks to recover the slaves, Julia 
and her increase, and hires of the slaves, 
be dismissed; but without prejudice to the 
rights in remainder after the death of the 
life tenant. And the court being of opin
ion there is no other error in said decrees, 
it is further adjudged, ordered and decreed, 
that the residue thereof be affirmed, and 
the cause remanded for further proceedings 
to be had therein in conformity with this 
decree. 

447 «Baltimore" Ohio R. R. Co. v. 
Polly, Woods" Co. 

JulY Term, 18Ii8, Lewlsbur&". 

I. PI .... lftl' IIIId Prac:tIae-Sped" P .... -Oea.r .. 
18" •. '"-ln a,8Imipftt, upon the common count for 
work aud labor. &c., defendant offers a special 
plea settlnlr out a special coutract. and averrlnlr 
that tbe work. &:e.. Rued for was done under It. 
and the acts to be done by defendant were done. 
Tbe special plea, If It contains a defence to tbe 
actiou, only amounts to the Ireneral IBBue: and 
should be rejected. 

.PI .... lnlr IIJId Prac:tkle-Specl" Plea Amoaatlftlr to 
0eaeraI luue.-It seems well setUed that special 
pleas amountinlr to tbe Ireneralit.sue If object~d to. 
should be rejected. B. &: O. R. R. Co. v. La.ffertyM. 14 
Gratt. 478: Travis v. Ins. Co., 18 W. Va. &88, 1i8Ii: Van 
Winkle v. Blackford. 18 W. Va. 871, 881: M. &: M. Bank 
v. Evans, II W. Va. 882. 

In an editorial to 4 Va. Law' Heir. 7811, Campbell Co. 
v. AnlrUs Co .• III Va. 488. 444-6, l1li S. E. ReP. 187: B. '" 
O. R. Co. v. Whlttlnlrtou. 80 Gratt. aor.. 811. were ('!ted 
In snpport of this proposition: and It was said tbat, 
while these cases held that the special pleas were 
properly rejected because "the same matters could 
be shown under the Ireneral Issue." In reality, the 
pleas were objectionable because they "_..uti to 
the Ireneral luue." Tbls article draws a clear cut 
distinction between pleas "provable under the Iren
eral Issue" and "pleas amountlnlr to the Ireneral 
Issue," and lays down the true rule 1I'0vernlnir the 
latter case to be "whatever amounts to tbe Ireneral 
Issue, must be shown In evidence under It and can
not be special pleaded." Tbe principal case 18 cited 
as correctlY statinlr the. rule by which to decide 
whether a plea amounts to the lI'enerall88ue or not: 
the rule belnlr, that "all matter of defence which 
trive color to the action of the plaintiff, may be 
pleaded specially: and all matters of defense which 
do not trive Huch color of action, amouut to the 
Ireneralluue. and must be triven In evidence under 
It." 

.s.me-Spec1" Pleas Prov.ble ander the Oeaer .. l_. 
-The converse of the rule tbat what amounts to the 
Ireneral luue cannot be special pleaded-that IH, 
that defences which do fIOt amount to the It'eneral 
luue may be 8peclal plealIed-ls not of universal 
application. or rather Is sabject to be controlled by 
tbe trial court. 4 Va. Law Heir. 7'/S. For. It Is well 
established tbat where tbe Ireneral Issut: Is pleaded. 
It Is not error to reject special pleas settinlr up 
matters of defence provable thereunder. Tbe prin
cipal case was cited as authorlzlnll' this proposition 
In Fire AliBOC. v. HOirwood. B2 Va. 1144, 4 S. E. ReP. 617; 
Hale v. W. Va., etc., Co., 11 W. Va. 238: Moore v. 
Wetzel Co .• 18 W. Va. MI; Dillon Beebe's Son v. Eakle, 
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:II. 5ame-ANampslt-Bvldea~ at Bar.-In in-
tat aa Daft r rk d lor, t 

tr al t e plaintiffs having offered evidence tend
Ing to prove that they had done certain work for 

de da an he rice d ue ere 
thereupon In the same connection offered evl

ce pro Ind end tly fan spe 1 c 
ct. e q ant }, quality and kind of said 

work. Therenpon the defendantR moved to ex· 
de and Ith vie to ex slo ov 

tbe court to suspend the reception of the plain-
s' e . en an ffe to ve at wo 

d un r a eel con ct. and at t e 
same was not complied with In certain partlcu-

s. LD 
'. Same-SaJae-s.me-.5pec:IaI Contract. t-Defend

nt h .~ n righ 0 a 8t pi tiff n t 
ou of kin out elr ase. a ffer 

show that the work was done under a speclal 
on ct, no avi a ear fr 

plaintiffs' evidence that there was any such con
tract. 
Sa Sa e-E en by aln 0 11«. 

Contrac:t-Bffect.-If It appears In the course of 
he Inti 'e enc tha he k 8 do 

under a special contract Which remains In full 
force and ascertains the price; they h ve 

IIrh 0 pet va of e k. d c 
only recover the coutract orice. upon proving 
I)e tr ful exe ted th pa 

3. Sa Sa -Ev enee by alntl of Spedal 
Written Contract-Contents Must Be Proved.-If 
t a ars om e pi tiff evi ceo at 

work was done uuder a written contract. they 
mus ef th go f her rod e It. 

uly co fo lB ·pr uct on. and prove 
I lB cou ten lB. 
Sa Sa e-E en by fend t Spe. 

Contnu:t-Effec:t.-If It appear. for the first time. 
n t cr ·ex Ina n 0 he aln s' 
es. • or om e end ts' dence. t at 

the work was done under a special contract. or 
at eco ac as wrl g. t pia 

448 tiffs will then be ·reQulred to proceed In tbe 
am ay f t fac ad ea In 

ou of Ir e en n c f. 
3: lutructlou.-Wben to Be OIven.-It III for tbe 

dge hot s a use de ml wh er 
will give or refuse an Instruction asked for. before 

e. a um I om nce or er s c 
de . 

4. Contracts - eonstractlon of ~allrom. - EnJrl_r'. 
tim e&- ud. In a cti for rk la 

by a contractor on a rail road. against the com· 
ny. nde a sial n t t w ch ovl 
at t fln est te tb nil' er s all e 

cencluslve upon the parties. If the plaintiff proves 
at t flu stl te !Ie tb ngl er 

fraudulently made. be may recover wltbout provo 
II' fll ber at wa una to roc 8 

a! ma ~I ~u d the ntt td 

43 W. V 511 Z7 S E. R . 21 Se 180 ant 
Mer. Or . 47 Ild ot·n co ctl m 
cases In point; /oot·nott to Crews v. Farmers' Bank. 81 
o t.: 
~ee generally. monographic noft on Assumpsit." 
+<;ee B & 0 R. R Co. v Laffe ty 14 0 tt: 

m 011' blc Ie 0 'As mps 
!Contraets-Construetlon of ~allroad.-Enelneer'. 

B mat -Fr d.-· e B O. R. (' \'. L ert 
14 Gratt. 478. 

demand on the company. or other proper exertions 
bls rt. 

5. Same-S_ - 5ame-Same.S- In an action for 
rk d I r a tra r a . I r 
aln tbe my, de sp al tr _. 

whlcb provides that upon receivillir the full amount 
the al 1m • m e 0 alrr abl to 

terms of said contract. he shall give a release 
under al f m cl s de nd ba 

er. ow 0 of d c tra • tb giv 
such release Is a condltiou precedent to bls recov· 

y. I e fI I es at as en ope m 
out; but not If tbe final estimate was fraudulently 
made 

6. am .5am S e-S e. l - tb 11 r J c 
panyhas paid to the contractor tbe wbole amount 

the nal tim s. t cou ct an m 
taln au action for the work done under tbe con
tract, unless he can prove that there was fraUd or 

en nal sco uct th art tbe gin r 
making tbe final estimate. 

7 .t Ions Ilqu '" w: e In uct 
o tbe ury s aske whlc Is equivocal In Its mean. 

Ing: wblch upon oue construction Is correct. but 
on oth co ruc n I~ co ct. sho 

not be refused. If by 80 dolnll' tbe jury may be 
sle bu hou be ven tb eX]) na 

vln th ea II' cb I mel proper. 
8. Same-If Correct, .5boald Be Olven _ Asked.--

her pa as fo n I tru on Icb 
Itself proper to be given. It Is error to refuse to 

ve as ked·tb b 19 en th 
dltl w bites t a ear bas u 

any evideuce given on tbe tria!. 
\I ppe te ~ ctle Vie f P I ~IIC n 

Show Necessity for.-In an action by a contractor 
on a rail road air I st tb co au for rll: 

bor e p n tI ha II' 0 red Ide e te 
Ing to sbow that certain excavatlou whlcb was a 

rt be rk on ver w f s d r 
and the defendant having offered evidence tend-

lUll .5am Sal S. e.- B O. R. 
v. Laffertys. 14 Gratt. 478; MIlls v. N. &; W. R. Co., 80 
Va. 528, 19 S. E Rep 171; N & W R. Co. v Mills 111 
V 618, S. Rep 

ISee B. & O. R. R. Co. v. Laftertys, 14 Oratt. 478. 
m I'tee ent 0 ml at D iItef 0 

BnJrlneer-Decl8lon of Bngineer'. Conclushm.-In sup-
of e p osl n t . w re re 8t 
n a c ra tha uture disputes s al e 

submitted to the enll'lneer and tbat his decision 
sib nc Ive n pies. e c rac s 
binding and the decl~lon of tbe engineer conclusive 
I be en of ud. e C don S. R. 
I rat. 802. d/o not. 

'Unstructlons-Ilqalvocal.:-See principal case cited 
I o~ bau v. eed . 18 rat 799; ar 
Churn. 18 Oratt. 816; Phillips v. Huntinlrton, Sf> W. 
V 404. S. Re 7. al col tlo f c 
I . ot· e t,p os au v. ed. 18 att. 
and/oot·nole to Ward v. Churn. 18 Gratt. 801. 

Sam If reel ho Be Yen Aa e 
pnncipal ca~e cited In Bertba Zinc Co. v. Martin. 93 
Va 805.2" S. E Rep 8611: Flick's Case 97 Va 778. lit <;. 

E ep ; G do . R mo . 88 a. 4 2 S 
Rep. m. See also. Rosenbaums v. Weedeu. 18 
G tt. ; B O. Co L rtl 14 It. 

me- Isle Inl'.-See prinCIpal case cltel\ In N. & 
W. R. Co. v. Irvine 85 Va. 217, 7 S. E Rep 238. See 
a . B ell as 0 t. aud ot-

Same-Partially Incorrect.-See principal case cited 
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Inll'to show the contrary; the defendant moved 
the court to have the lury taken to view the premo 
Ises. they belnll' about thirty miles oft on the line 
of the road. and oftered to send the lnryon the 
train of the comllany. and to defray the expenses. 

The court havlnll' overruled the motion. 
449 the appellate court cannot "say the court 

below erred. unless It appears from the 
record that a view was necessary to a lust decision; 
and that does not 80 appear.tt 

10. Vercllc:ts-Rendereclln Absence of JadIre-Effect.~
Parties cannot by their consent authorize a lury 
to render their verdict to the clerk in the absence 
of the ludll'e. and be discharll'ed. And If a vt'rdlct 
Is thUR rendered. and the lnry dlscharll'ed. It Is no 
verdict. 

",. S_-Sa ___ Actlon of Court on R_bllnlf of 
Jary.-In such a ca.~e the parties all'ree to bave tbe 
jury recalled to ascertain whether tbey uree to 
the verdict as rendered: and It appears from the 
statement of three of them. that they did not 
undel'lltand it accordinll' to Its lell'al eftect. As the 
question before the court was. whetber tbe verdict 
delivered by tbe lilry to the clerk should be made 
tbelr verdict by their assent In open court. It was 
proper to hear all tbat the lurors had to say upon 
the sublect. and be well satislled whether they 
understood and fully concurred In the verdict. 
And under tbe circumstances the cOllrt should 
have ordered a new trial. or have sent the lury to 
their room to consider further of the verdict. 

This was an action of assumpsit in the 
Circuit court of Marshall county brought 
by Polly, Woods 8£ Co. against the Balti
more and Ohio Rail Road Company. The 
facts of the case and the points involved in 
it, are fully stated by Judge Moncure in 
his opinion. There was a verdict and judg
ment for the plaintiffs; and thereupon the 
company applied to this court for a superse
deas; which was allowed. 

C. Robinson, for the appellant. 
Russell, for the appellees. 

MONCURE, J. By articles of agreement, 
in writing but not ullder seal, entered into 
between the appellees Polly, Woods &: 

Co. and the appellant, the Baltimore 
450 ·and Ohio Rail Road Company, on 

the 1st day of February 1851, the ap
pellees agreed, in consideration of the pay-

In Alexandria. etc .. Inst. v. McVelllh. &l Va. 46. 3 S. E. 
Rep. 885: Gas Co. v. Wheelinll'. 8 W. Va.372. See also. 
PeMbine v. Shepperson. 17 Gratt. 472. andfoot-AOt •. 

See lI'enerally. monoll'rapblc rwte on "Iostrllctions" 
appended to Womack v. Circle. 29 Gratt. 19'J. 

t+Code. ch. 142. i 10. p. 629. "The jury may in any 
case. at the request of either party. be taken to view 
the premises or place In question. or any property. 
matter or tblnll' relatlnll' to the controversy between 
the parties. when it .. ball appear to the court that 
.. uch view Is necessary to a lust decision; provided 
the party maklnll'tbe motion shall advance a sum 
"olliclent to defray the expenses of the lory. and the 
ollicers who attend them In'taklnll tbe view; which 
expenses shall be afterwards taxed with tbe lell'al 
costR." 
~Vercllc:U-Rendered In tbe Absence of Judlfe-Effec:t. 

-See lI'enerally. monographic not. on "Jllries" all
vended to Chahoon v. Com .. 20 Grall. 'i'3B. 

ments therein mentioned, to graduate and 
prepare for the laying down of the railway 
tracks thereon, the 17211 section of said 
road, according to the manner and condi
tions set forth in the agreement. The work 
was to be completed on or,before the 1st of 
October 1852; and for doing it certain prices 
were agreed to be paid for the different 
kinds of work, as classified in the agree
ment. Then follows a clause in the agree
ment in these words; "The above payments 
shall be made in the following manner; 
that is to say, durinlZ' the progress of the 
work, and until it is completed, there shall 
be a monthly estimate made by the afore
said engineer (meaning the local or resi
dent engineer having charge of the 
partiCUlar work for the time being), of 
the quantity, character and value of the 
work done during the month, or since the 
last monthly estimate, four-fifths of which 
value shall be paid to the said parties of 
the first part, at such places as the chief 
engineer may appoint; and when the said 
work is completed and so accepted by the 
said chief engineer, there shall be a final 
estimate made by the (local or resident) en
gineer of the quantity, character and value 
of said work, agreeably to the terms of this 
agreement'\ when the balance appearing 
to be due to the said parties of the first part, 
shall be paid to them, upon their giving a 
release under seal to the said company, 
from all claims or demands whatsoever 
growing in any manner out of this agree
ment. And it is expressly understood, that 
the' monthly and final estimates of said en
gineer, as to the quantity, character and 
value of the work done during the month, 
or since the last monthly estimate. and at 
the completion of the work, shall be con
clusive between the parties to this contract; 
unless the chief engineer may deem it 

proper at any time to revise and al-
451 ter, in such manner "as he may see fit; 

the monthly or final estimates of said 
engineer, in which event the estimate of the 
chief engineer shall be substituted to all 
intents and purposes in place of the esti
mate of said engineer; it being, however, 
wholly optional with the said chief engi
neer to exercise such power of revision or 
not." Then follow other provisions, which, 
for the present at least, it is unnecessary 
to notice. 

A similar agreement was entered into 
between the same parties on the same day 
in regard to the 182d section of the said 
road; except that the prices agreed to be 
paid for the different kinds of work were 
generally different in the two agreements, 
and the appellees used the style of Woods, 
Polly &: Bro. in regard to the latter agree
ment,while they used that of Polly, Woods 
& Co. in regard to the former. 

The work on the 172d section was finished 
on the 4th of December 1852, and that on 
the 182d section on the 5th of September 
1852. The monthly and final estimates 
were made of the quantity, character and 
value of the work done on each section, as 
provided for in the said agreements. 
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In August 1853 the appellees instituted an 
action of assumpsit against the appellant. 
The declaration contained but two counts, 
which were the common counts for work 
and labor, &c., and on an account stated. 
The bill of particulars filed with the decla
ration was for the work done on the said 
two sections of the said road. After vari
ous proceedings were had in the action, a 
verdict was found for the appellees on the 
general issue, fQr fifteen thousand six 
hundred and thirty-two dollars and seventy
six cents, with interest on fifteen thousand 
one hundred and sixty-one dollars and fifty
four cents from the 4th day of December 
1852 until paid; and judgment was rendered 
accordingly on the 18th of November 1854. 
The appellant obtained a supersedeas to 

the judgment. 
452 *The first error assigned in the pe-

tition for the supersedeas, is founded 
on the first and second bills of exception, 
taken by the appellant to opinions of the 
court rejecting three special pleas which 
were offered on the 23d of June 1854, and 
again on the 10th of November 1854. 

In each of these three special pleas, it is 
averred that the work, &c., mentioned in the 
first count of the declaration, 80 fa r as the 
same had been done, &c., by the appellees, 
was 80' done, &c., under and by virtue of the 
two written agreements of the 1st of Feb-
ruary 1851. . 

In the first special plea it is further 
averred, that a final estimate was made of 
said work, &c., according to said agree
ments, amounting to a certain aggregate 
sum; the whole of which had been paid, 
except five thousand three hundred and 
fifty dollars and ninety-nine cents, which 
the appellant offered to pay into court on 
account of what is claimed by the appellees 
in the action. upon receiving their release 
under seal from all claims or demands 
growing out of said agreements; and that 
the appellant is not indebted to the appellees 
in a greater amount than the sum last men
tioned. 

In the second plea it is further averred, 
that the appellees did not complete the 
work on or before the day of : mean
ing no doubt the day fixed for ita completion 
in the agreements. 

In the third plea it is further averred, 
that at the completion of the work and the 
acceptance thereof by the chief engineer, 
as in said agreements provided, a final esti
mate under each of them was made by the 
chief engineer, of which the appellees had 
notice; yet that they would not give to the 
appellant a release under their seals from 
all claims or demands growing out of said 
agreements, though specially requested by 

the appellant so to do. 
453 *Without expressing any opinion 

upon the question as to the time of 
offering these pleas, I think, if they pre
sent any defences at all, they amount to 
the general issue, and were therefore prop
erly rejected. A plea amounts to the gen
eral issue when it traverses matter which 
the plaintiff avers, or must prove, to sus-

tain his action; whether such traverse be 
direct or argumentative. Indebitatus as
sumpsit will lie to recover the value of 
work done under a special contract, if it be 
fully executed on the part of the plaintiff. 
and nothing remain to be done under it but 
the payment of a sum of money by the de
fendant. The existence of this state of 
facts raises an implied promise to pay the 
money. The plaintiff must prove the facts 
to sustaill his action; and a plea traversing 
any of them or averring facts inconsistent 
therewith, must therefore amount to the 
general issue. If the plaintiff in such case 
should declare specially on the con tract, 
expressly averring the performance of all 
conditions precedent; a plea denying such 
performance would of course amount to the 
general issue. The effect is the same under 
an indebitatus count, wbich is allowed in 
such cases to avoid prolixity in pleading, 
and which implies an averment of the per
formance of all conditions precedent, the 
performance of which is necessary to enti
tle the plaintiff to maintain his action. 
Matter which amounts to the general issue 
cannot be pleaded specially. "But there 
are instances (says Bayly, J., in Carr v. 
Hinchllff. 10 Eng. C. L. R. 408), in which 
the defendant has the option to giving his 
defence in evidence tinder the general issue. 
or of putting it on the record. One of 
them is when the plaintiff's right of action 
is confessed and avoided by matter ex post 
facto; e. g. by a plea of payment, or accord 
and satisfaction. The other is when the 
plea does not deny the declaration, but an
swers it by matter of law;" as for instance, 

gaming. See also Hayselden v. Staff. 
454 31Id. 307; Morgan, &c., v. *Pebrer. 

32 Id. 202; Cousins v. Padden, 2 
Cromp. Mees. & Ros. 547; Jones v. Manney, 
1 Mees. & Welsb. 33; Grounsell v. Lamb, 
Id. 352; 1 Chit. Pl. 477-479, 526-528,714, 738 
and 742. The defence presented by each 
of the special pleas in this case is, that the 
action, though indebitatus assumpsit, is 
founded on a special ~ontract subJect to a 
condition precedent which has not been 
performed by the plaintiffs. 

But it is contended that the pleas were 
good, because they set forth matter of law 
proper for the consi~eration of the court 
and not of the jury; and that in every such 
case the matter may be specially pleaded. 
I do not understand that any thing can be 
pleaded specially which amounts to the 
general issue, whether it be matter of law 
or not. Infancy, coverture, usury and 
gaming, are matters of law which may be 
pleaded specially or given in evidence 
under the general issue, at the option of 
the defendant. But they do not amount to 
the general iss'le; because they do not tra
verse any matter which the plaintiff must 
prove to sustain his action. They give 
color. of action to the plaintiff, as every 
good special plea must, although they show 
that in law he never had a good cause of 
action. In this respect only they differ 
from matters in confession and avoidance; 
which admit that the plaintiff once had a 
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good cause of action, but show that it has 
since been discharged. All matters of de
fence which give color of action to the 
plaintiff, may be pleaded specially; and all 
matters of defence which do not give such 
color of action, amount to the general issue, 
and must be giveu in evidence under it. 1 
Chit. Pl. 526, 530. 

That a plea amounts to the general issue, 
is a sufficient reason for rejecting it, espe
cially when offered out of time and as an 
additional plea to that of tbe general issue 
already pleaded. Warner v. Wainsfort, 
Hob. R. 127; Gardner v. Webber, 17 Pick. 

R.407. 
455 *The second error assigned in the 

petition is presented in the third bill 
of exceptio~s. Upon the trial of the cause, 
the plaintiffs, in opening the case, baving 
offered testimony tending to prove that 
they had done and performed for the defend
ant work and labor upon sections 171 and 
182 of said rail road, and the price or value 
thereof; thereupEln, in the same connection, 
offered further testimony to prove, independ
ently of any special contract, the quantity, 
quality and klDd, in proper classification 
of said work. To the introduction of which 
testimony the defendant objected, and with 
a view to its exclusion, moved the court to 
suspend the reception of the plaintiffs' 
opening testimony, and"offered to prove the 
execution of said contract, that said work 
was done under it, and that the same was 
not complied with in certain particulars. 
But the court overruled the objection, and 
admitted said testimony as offered by the 
plaintiffs. To which opinion and action of 
the court the defendant exclpted. 

In an action of indebitatus assumpsit, 
the plaintiff may approve that work was 
done at defendant's request, and the value 
of it. If it appear, in the course of his 
evidence, that the work was done under a 
special contract, which remains in full 
force and which ascertains the price, he 
has no right to prove the value of the work, 
and can only recover the price of it, as 
ascertained by the contract, upon proving 
that the conditions of the contract have 
been complied with, and that nothing re
mains to be done in execution of it, but 
the payment of the price by the defendant. 
So. 1£ it appear from the plaintiff's evi
dence, that the work was done under a writ
ten contract, he will be required, before he 
goes any further, to produce the contract, 
or duly account for its non-production, and 
prove its contents by secondary evidence. 
Or, if it appear, for the first time, in the 

cross-examination of the plaintiffs' 
"56 *evidence, or by the defendant's evi-

dence, that the work was done under 
a special contract, or that the contract was 
in writing, the plaintiff will then be re
quired to proceed in the same way as -if the 
fact had appeared in the course of his own 
evidence in chief. 

But a defendant has no right to arrest the 
plaintiff in the course of making out his 
case, by an offer to show that the work 
was done under a special contract, it not 

having appeared from any thing proved by 
the plaintiff, that there was any such con
tract. It devolves on the plaintiff to make 
out his case, and then on the defendant to 
make out his defence. Until the plaintiff 
lias ended, the defendant has no right to 
begin. 

Whether evidence is admissible or not, 
is certainly a question for the court and not 
the jury to decide. The court must, there
fore, decide all questions of fact necessary 
to enable it to decide the question of ad
missibility. When a witness is offered by 
the plaintiff, the defendant may object to 
him as incompetent before he is examined, 
and, if need be, offer evidence of his in
competency. This is naturally, if not nec
essarily, a preliminary enquiry to be made 
before the witness is examined. 

So, also, u~n the same principle, if the 
defendant object to evidence as inadmissi
ble for any other cause, the question of 
admissibility seems, naturally, to be a pre
liminary question, to be disposed of before 
the e"idcnce is heard. It is desirable, as 
far as possible, that irrelevant and improper 
evidence shall not be heard by the jury, as 
it may not be possible entirely to remove 
the effect of it by its subsequent exclusion. 

But it is impossible always to determine, 
a priori, whether evidence is admissible 
or not. It very often consists of many links, 
forming together one connected chain. 
These links must be offered separately; and 

until the case is closed, it cannot 
457 generally be determined *whether 

the chain will be perfect or not. If 
it be not, then all the links which have 
been received may be thrown out. 

It follows that a great deal must be left to 
the discretion of the- court in this matter. 
It is desirable, as before stated, that the 
jury should not hear illegal evidence; but 
it is often convenient, if not necessary, that 
they should first hear it, and that it should 
be excluded afterwards. If the court does 
right in excluding it afterwards (on motion 
made for that purpose), the judgment will 
not be reversed because it might or ought 
not to have been heard at all. I therefore 
think the court did not err in overruling 
the objection of the defendant, and admit
ting the testimony offered by the plaintiffs, 
as mentioned in tbe third bill of exceptions. 

The ~ext assignment of error which will 
be noticed, is the fifth; which, though not 
next in order of numbers, appears to be 
next in chronological order, and to be 
governed by somewhat the same prinCiple 
which governs the one last considered. It 
is founded on the sixth bill of exceptions 
which was taken to the opinion and action 
of the court in overruling the motion of the 
defendant to act upon the five instructions 
asked for by him, or to give such other as 
the court might deem proper, before the 
argument of the cause was entered upon, 
and in declining to act upon said instruc
tions or to give any other until the argu
ment was closed. 

As it is desirable that no illegal evidence 
should be heard by the jury, even though 
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it be excluded afterwards, so it is also de
sirable that the case should not be argued 
on such evidence before them, even though 
they be properly instructed in regard to it 
afterwards. The effect of it, to some extent, 
is to excite their prejudice and draw away 
their minds from the matter in issue. But 

human institutions cannot be per-
458 fectly *free from exception, and we 

must be content to make the nearest 
approach to it which the nature of things 
will permit. We must give the court and 
the jury credit for intelligence and fidelity 
in the discharge of their respective func
tions. It is the duty of the court to decide 
all questions of law which may be pertinent 
to the case and be referred to its decision 
by any party. But it may exercise its 
discretion as to the time of deciding them: 
And if it can better decide them after the 
argument of the case than before, it has 
a right to postpone the decision until after 
the argument. We must presume in this 
case that the court properly exercised its 
discretion in declining to act upon the in
structions asked for by the defendant, or to 
give any other, until the argument was 
closed; and I am therefore of opinion it 
did not err in doing so. 

The next question in order iB, Did the 
court err in refusing to give the five in
structions asked for by the defendant, and 
in giving the third and fourth of them in 
a modified form? This is' the appellant's 
third assignment of error, and is founded 
on his fourth bill of exceptions. That bill 
states that the defendant having introduced 
evidence tending to prove that the work 
and labor declared for in the first count of 
the declaration, was done by the plaintiffs, 
under the two written contracts of the 1st 
of February 1851, before mentioned; that 
during the progress of said work, regular 
monthly estimates of the work done were 
made out and paid by the defendant to the 
plaintiffs; and that at the completion of 
said work a final estimate was made out, 
and the amount thereof communicated to 
the plaintiffs; and the plaintiffs having 
offered evidence tending to prove unfair
ness and fraud on the part of the engineer 
who made out said estimat~s; and that 
during the progress of said work on section 
No. 182, one of the plaintiffs, to wit, 

Charles Polly, assigned his interest 
459 in the contract referring to *the 

work on said section, to a third per
son. The defendant thereupon moved the 
court to give to the jury the five instruc
tions aforesaid. 

First; the court was asked to instruct the 
jury that if they believed from the .testi-
1110ny that the work, &c., set out in the first 
count of the declaration, and charged in 
the bill of particulars, was done by the 
plaintiffs under the said two written con
tracts, then, although they may believe that 
no sufficient final estimates have been made 
in pursuance of the terms of said contracts, 
yet the plaintiffs are not entitled to recover 
in their action, so far as said count for 
work, &c., is concerned, unless they further 

find that the plaintiffs, after demand of the 
defendant, or other proper exertions on their 
part, have been unable to procure such a 
final estimate as is required by said con
tracts. 

Parties competent to enter into a contract 
are always bound by their contract, if it be 
not repugnant to any rule or policy of the 
law. Contracts for the construction of rail
roads usually contain similar provisions to 
those which are contained in the contracts 
in this case in regard to monthly and final 
estimates of the quantity, character and 
value of the work, to be made by the en
gineer having charge of the work. Such 
provisions are dictated by convenience if 
not by necessity, and tend to do justice to 
both parties. An engineer is an indispen
sable agent and officer in the construction 
of a rail road, and it is the duty as well as 
the interest of the proprietors of the road 
to employ honest and competent persons as 
engineers. An honest and competent en
gineer havin~ charge of the work, is cer
tainly the most suitable person to estilDate 
its quantity, character and value. Indeed, 
he can do it with almost perfect accuracy. 
He is well acquainted, from his pursuits. 
with the character and value of such work. 
He superintends it in its entire progress. 

He sees and can properly, classify and 
460 accurately *measure all the variety 

of material encountered in the prog
ress of the work. After the work is done 
and the excavated material or most of it 
covered up, it is impossible for any other 
person, even the most competent engineer. 
to estimate tile quantity, character and 
value of the work with any thing like 
accuracy. These provisions should there
fore be upheld and encouraged, if they be 
not unlawful. It was at one time supposed 
that they might be unlawful, as tending to 
oust the courts of law and equity of their 
jurisdiction, according to the principle of 
the cases of Kill v. Hollister, 1 Wils. R. 
129; Thompson v. Charnock, 8 T. R. 139; 
and others of that class. That principle is 
that an agreement to refer to arbitration, 
until it is executed by the making of an 
award, is not a good bar to an action or 
suit upon the matter agreed to be referred. 
But it is now well settled, that provisions 
of the kind in question do not contravene 
that principle and are lawful and binding 
provisions. This subject has recently un
dergone very full consideration in England 
in the case of Scott v. Avery, decided first 
by the Court of exchequer, 8 Welsb. Hurl. 
& Gord. 487; then by the Court of exchequer 
chamber, Id. 496; and lastly by the House 
of lords, 36 Eng. L. & E. 1. It has also 
been recently considered by this court in 
the case of Condon v. The South Side Rail 
Road Company. ante, p. 302. The pro,-i
sions for the final estimates in this case 
then created a valid condition precedent to 
the payment of the balance appearing to be 
due to the plaintiffs. And now let us recur 
to the question presented by the first in
I!truction asked for by the plaintiffs. 

A condition precedent, if it be possible 
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and lawful, however unreasonable it may 
be, must generally be strictly performed, to 
give the right of action which depends upon 
it. We have an instance of this kind in 

Dorsley v. Wood, 6 T. R. 710; an in-
461 Sllrance case, *in which it had been 

stipUlated that "persons insured 
should give notice of the loss forthwith, 
deliver in an account, and procure a certifi
cate of the minister, &c., of the parish, im
porting that they knew the character, &c., 
of the assured, and believed that he really 
sustained the loss, and without fraud." 
It was held that the procuring of such a 
certificate was a condition precedent to the 
right of the assured to recover, and that 
it was immaterial that the minister, &c., 
wrongfully refused to sign the certificate. 
"It is perfectly immaterial (said Ashurst, 
.1.) whether they have entered into an hit
provident contract; if they choose to take 
the burden upon themselves, they cannot 
call on the insurance office until they have 
complied with the condition." "The cases 
(said Grose, J.) are strong to show that if 
a person engage for the act of a stranger, 
he must procure that act to be done." See 
also Morgan ,-. Birnie, 23 Eng. C. L. R. 
414; and Grafton, &c., v. The Eastern Coun
ties Railway Company, 8 Welsb. Hurl. & 
Gord. 699,· 22 Eng. L. & E. 557; Glenn v. 
Leith, Id. 489. 

But there are cases in which the perform
ance of a condition precedent may be dis
pensed with; when the party seeking the 
enforcement of the contract has done every 
thing that could be done on his part to 
carry it into effect. In the United States 
v. Robeson, 9 Peters' R. 319, payment had 
been contracted to be made on "producing 
duplicate certificates of the commanding 
officer." The court said, "Where the par
ties in their contract ,fix on a certain mode 
by which the amount to be paid shall be 
ascertained, as in the present case, the 
party that seeks an enforcement of the 
agreement must show that he has done 
every thing on his part which could be 
done to carry it into effect. He cannot 
compel the payment of the amount claimed, 
unless he shall procure the kind of evidence 

required by the contract, or show that 
462 by time or accident he *is unable to 

do so. And as this was not done by 
the defendant in the District court, no evi
dence to prove the service other than the 
certificates should have been admitted by 
the court. Had the defendant proved that 
application had been made to the command
ing officer for. the proper certificates, and 
.that he refused to give them, it would have 
been proper to receive other e,·idence to 
establish the claim." In Wilson v. York 
and Maryland Line Rail Road Company, 11 
Gill & John. 58, Stephen, J., said. "It can
not be left to the jury to make the estimate 
upon other evidence than that stipUlated by 
the parties, without the plaintiff's showing 
that the proper evidence was not attainable 
after he had used proper and reasonable 
endeavors to obtain the same without 
effect." Wherever the defendant by his 

own act or neglect prevents the performance 
of the condition precedent, he thereby ex
cuses it, and the plaintiff may recover as if 
he had performed the condition. 1 Chit. 
Pl. 326. 

In this case the final estimate .could only 
be made by the engineer of the defendant, 
and the duty of appointing one therefore 
devolved on it: and when appointed he was 
its agent and officer. If the plaintiffs had 
been unable to obtain a final estimate by 
reason of the failure of the defendant to 
appoint an engineer, or the refusal of the· 
engineer to make an estimate, proof of that 
fact would have excused the performance 
of the coudition precedent, and they would 
have been entitled to recover without a final 
estimate. Herrick v. Belknap's est. & Ver
mont Central R. R. Co., 27 Verm. R. 673; 
Redfield on Railways 214, note. So also, 
upon the same principle, if the plaintiffs 
had been unable to obtain a sufficient final 
estimate by reason of unfairness and fraud 
on the part of the engineer, they would 
have been entitled to recover. The first 
instruction as asked for by the defendant, 
seems to concede this, but exacts of the 

r,laintiffs, in case of an insufficient 
463 final estimate having been made, 

the necessity of proving that they 
demanded of the defendant, or used other 
proper exertions to procure such a final esti
mate as is required by the contracts, but 
without effect. Two questions seem to be 
involved in the instruction. First, whether 
fraud on the part of the engineer in making 
the final estimate, renders it legally insuffi
cient; and if it does, secondly, whether it 
is incumbent on the plaintiffs to demand of 
the defendant, or use other proper exertions
to procure a sufficient final estimate. The 
importance of having an estimate made by 
a competent engineer in charge of the exe
cution of the work, and the fact that the 
contract expressly requires it, render it im
proper to deprive the defendant of the ben
efit of such an estimate, unless it be very 
clear that it has been forfeited by the de
fendant's own act or default. It is not 
likely that an engineer would be guilty of 
fraud in making an estimate. But he pos
sibly may be. And if he is, there can be 
no doubt the ftaudulent estimate would be 
invalid in equity; but whether at law or 
not, may admit of question. If the final 
estimate be considered as an award, it can
not be avoided at law by proof of fraud or 
corruption on the part of the engineer in 
making it: the only moee of obtaining 
relief against an award on the ground of 
fraud or corruption on the part of the arbi
trators, being by bill in equity; unless the 
reference was by order of court in a pend
ing suit or under the statute; in which case 
the award may be set aside on that ground 
in a court of law. A final estimate cer
tail1ly does bear some analogy to all award. 
But the analogy is not complete. The en
gineer is not an indifferent persoll, but the 
officer and agent of the defendant. He 
may be a stockholder in the company which 
employs hini, and be thus interested in th~ 
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work which he estimates, and yet is legally 
competent to discharge the dutl con-

464 fided to him. Ranger v. The Great 
Western Railway Company, 27 Eng. 

L. & E. 35; Monongahela Navigation Com
pany v. Fenlon, 4 Watts & Serg. 205. The 
principle discussed in the case of Dims v. 
The Grand Junction Canal Company, 16 
Eng. L. & E. R. 63, that a person cannot 
be a judge in his own cause,' does not apply 
to this case. 27 Id. 45. By the express 
contract of the parties, the final estimate 
of the defendant's engineer is made the 
condition precedent of the defendant's obli
gation to pay for the work; and there is 
nothing unlawful in the contract. But 
while the defendant is bound only to pay 
the amount of the final estimate of its own 
engineer, that estimate must be valid in 
equity as well as at law. If it be a fraud
ulent estimate, the defendant cannot take 
advantage of it. To do so would be, in a 
manner, taking advantage of the defend
ant's own wrong. A principal cannot take 
ad"antage of the fraud of his agent, even 
though he did not actually participate in 
the perpetration of the fraud. The differ
ence between an ordinary award and such 
a final estimate as was stipulated for in 
this case is, that in the former case a cause 
of action is supposed already to exist, which 
is referred to the decision of arbitrators in
stead of a court, and the award of the arbi
trators is like the judgment of a court; 
whereas, in the latter case, the final esti
mate is itself a part o~ the cause of action 
and a condition precedent, the performance, 
or a sufficient excuse for the non-perform
ance, of which must be proved by the 
plaintiff to maintain the action. The per
formance of the condition in this case 
devolved on the defendant, not on the 
plaintiffs; although the obligation of the 
defendant to the plaintiffs was dependent 
thereon. If the defendant's engineer has 
made a fraudulent final estimate, it is not 

. a good performance, and is therefore legally 
insufficient. We cannot know. and it is 
not for us to know, whether the estimate 
was in fact fraudulent or not. It was 

the province of the jury to decide 
465 *that question upon the evidence be-

fore them; though they ought cer
tainly to have been well satisfied of the 
fraud to have been justified in disregarding 
the final estimate. The bill of exceptions 
states that the plaintitl's offered evidence 
tending to prove unfairness and fraud on 
the part of the engineer who made out the 
estimate, and we must consider the case as 
if the fraud were fully proved. Considering 
the fraud as proved and the estimate as in
sufficient. the remaining question is, Was 
it incumbent on the plaintiffs to show that 
they had. without effect, demanded of the 
defendant or used other proper exertions to 
procure a sufficient final estimate, in order 
to complete their excuse for the non-per· 
formance of the condition precedent, and 
to enable them to maintain the action? In 
my opinion, it was not. The final estimate 
required by the contract could only be made 

by the engineer having charge of tbe work. 
I.f the final estimate made by him -was 
fraudulent, he was wholly unfit to make 
another; and it would not be right to sub
ject the plaintiffs to another made by hinI. 
which might be as Httle reliable as the first. 
It was the fault or the misfortune of the 
defendant to have a fraudulent engineer. 
The chief engineer had power under the 
contracts to revise and alter the estimates 
of the local or resident engineer, but it was 
wholly optional with him to exercise such 
power or not; and I do not think it 'Was 
incumbent on the plaintiffs to invoke the 
exercise of that power in regard to a fraud
ulent estimate. In my opinion, therefore. 
the court did not err in refu~ing to give the 
first instruction asked for by the defendant. 

In Milner v. Field, 5 Welsb. Hurl. & 
Gord. 829, 1 Eng. L. & E. 531, cited in 2 
Rob. Pr. (new) 411, a building contract be
tween A and B contained a proviso, that 
the payments thereby agreed to be made by 
B, should only be due provided the certifi-

cate of the surveyor of B, for the thne 
466 being, should first be obtained. • A 

having sued in indebitatus assumpsit 
for the balance alleged to be due, it was 
held, that under the general issue, the ab
sence of the certificate was a good ans'Wer 
to the action, and that the plaintiff was not 
at liberty to show that it was withheld 
fraudulently and in collusion with the de
fendant. 'Pollock, C. B., in delivering the 
judgment of the Court of exchequer, said, 
Even if the certificate "is withheld by 
fraud, that is only the subject of a cross
action." This is the only case I have seen 
which goes to that extent, and is contrary 
to what I think is the more reasonable and 
convenient rule laid down or recognized in 
the ('ases already cited from 9 Peters 319. 
11 Gill & John. 58, and 27 Verm. 673. 

Second; the court waa asked to instruct 
the jury that if they believed from the tes
timony that the said work, &c., was done • 
&c., under the said two written contracts. 
then the plaintiffs are not en ti tied to recover 
in this actinn tor auch work, &c., unless 
the jury further believed from the evidence 
that the plaintiffs had given or offered to 
give to the defendants, upon their receiving 
the full amount of final estimates, properly 
made out, under the terms of said contracts. 
a release under seal from all claims or de
mands whatsoever growing in any manner 
out of said contracts. 

I think the meaning of this instruction 
is aomewhat equivocal. It may mean that 
the giving or offering to give a release was 
a condition precedent, whether the final 
estimates which the defendant's evidence 
tended to prove were in fact made out. were 
properly made out under the terms of said 
contracts or not; or it may mean, that the 
giving or offering to give a release was a 
condition precedent, supposing, or if the 
jury should believe, that the said estimates 
were so properly made out; that is, were 
not fraudulent estimates. In the former 
aense, the instruction would have been 
improper, and waa rightly refused. In 
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467 the latter, it ·was a proper instruc- give the instruction as asked for, and also 
tion, and ought to have been given. in making the addition it did thereto. 

The making of the final estimates and giv- When a party asks for a proper instruction, 
ing releases for the amount due thereon, it is the duty of the court to give it substan
were both conditions precedent, but the tially as asked for. The third instruction 
latter is dependent on the former. If there asked for by the defendant in this case was 
were no estimates, there could have been proper and unexceptionable: The addition 
no releases; and fraudulent estimates were made thereto by the court was calculated to 
as none at all in this respect. If the fact mislead the jury. It does not appear that 
that the final estimates made out were, there were any intrinsic errors apparent on 
fraudulent, excused the plaintiffs from the face of the estimates; nor does the bill 
using any exertions to procure any other, a of exceptions show that there was any evi
fortiori it excused them from giving or dence before the jury as to any work, &c., 
offering to give releases. I think the re- not specially provided for in the said con
fusalof the court to give the instruction tracts. What is said on those subjects, is, 
was at least calculated to mislead the jury; therefore. an abstraction. If intrinsic 
and that it ought to have been given with errors had been apparent on the face of the 
such an explanation of its meaning as to estimates, the court ought to have pointed 
.cause its being understood by the jury in them out specifically to the jury. The addi
the latter of the two senses above men- tion made to the instruction, taken in con
tioned. The Baltimore & Ohio R. R. Co. nection with what was superadded orally 
v. McCullough, 12 Gratt. 595, shows that by the court, was contradictory and 
the giving of the releases in this case was 469 conflicting in itself; in -saying, first, 
a condition precedent to the plaintiff's right that the jury may from the evidence, 
of action for the balances appearing to be correct any intrinsic errors, &c. ; and then, 
due on the final estimates. that if they undertook to correct any in-

Thirdly; the court was asked to instruct trinsic errors, &c., they must confine them
the jury that if they believed from the tes- selves to the estimates, and not take into 
timony that the said work, &c., was done, consideration any extrinsic facts, or any 
.&c .• under the said two written contracts, proof in the case. 
and that in accordance with said contracts, Fourthly; the court was asked to instruct 
final estimates as to the work, &c., done the jury that if they believed from the tes
under each had been made out by the engi- timony that the said work, &c., was done, ' 
Deers therein designated to perform that &c., under the said two contracts; that final 
duty; and further, that the full amount of estimates had been properly made out in 
said final estimates had been paid to the pursuance of said contracts; and that the 
plaintiffs, the greater part before the insti- plaintiffs had submitted themselves to the 
tution of this suit, and the residue into action of the engineers designated in said 
court to the credit of this suit, with costs contracts, both as to the monthly estimates 
lip to the time of such payment; then, un- and final estimates therein provided, ,in 
less they believed further from the testimony every particular, except that they objected 
'that there was fraud or intentional miscon- to the final estimates when made known to 
duct on the part of the engineers making them; then, in the absence of proof of any 
up such estimates. they ought to find for fraud or other misconduct on the part of 
the defendant on the first count of the dec- said engineer, the jury can only find for 
laration. the plaintiffs under the first count, upon 

The court refused to give this in- the basis of taking said final estimates to 
468 struction as asked -for; but gave it be conclusive between the parties. 

with the following addition: "But The court refused. also, to give the in
the jury may from the evidence correct any struction as asked for, but gave it with this 
intrinsic errors apparent on the face of the addition: "Unless there is error a,Pparent 
said estimates, and as to any work and on the face of the estimates, or the JUry are 
labor done and materials furnished by satisfied that said estimates were fraudu
plaintiffs to and for defendant not specially lentil" made up by the. engineers, as ex
provided for in the said contracts, the jury plained in giving the third instruction, to 
will find according to the facts as pro,"ed which reference is had. and the same is 
before them. Which said last named in- herein incorporated." 
structions were given to the jury by the Most of the observations made in regard 
court, superadding orally that if the jury to the third instruction and the addition 
undertook to correct any errors intrinsic thereto, equally apply to the fourth instruc
and apparent on the face of the estimates, tion and the addition thereto. The fourth 
they must confine themselves to the esti- instruction is unexceptionable in form and 
mates alone, and not- take into considera- substance, and the court erred in not giving 
tion any extrinsic facts or any proof in the it, without the addition. See Kidwell v. 
case, and that they were confined to the The Baltimore and Ohio Rail Road Co., 11 
correction of errors apparent on the face of Gratt. 676. 
the final estimates, or that they must be The fifth instruction asked for by 
satisfied that the final estimates were pro- 470 the defendant was *intended to present 
duced by the corruption of the resident the proposition that one of the plain
engineer, before they could disregard the tiffs having during the progress of the work 
said final estimates." assigned his interest in one of the contracts 

I think the court erred in refusing to to a person not a party to the suit, therefore 
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the plaintiffs are not entitled to recover in 
this action for any work done under that 
contract. As this point was not relied on 
in the argument, no other notice will be 
taken of it than to say that it is certainly 
not maintainable, and that the court did 
not err in refusing to give the instruction. 

The fourth error assigned is founded on 
the fifth bill of f.xceptions, from which it 
appears that on the trial of the cause, the 
plaintiffs having offered' evidence tending 
to show that certain excavation, constitut
ing part of the work in controversy, was 
of solid rock, and the defendant having 
offered evidence tending to show the con
trary i the defendant thereupon moved the 
court to have the jury taken to view the 
premises i having shown to the court that 
the points of examination were situated in 
the county of Marshall, on the line of the 
said rail road, about thirty miles from 
Wheeling i and having offered to send the 
jury to the said points whenever desired, 
upon the trains of the defendant, or by any 
other mode of conveyance, and to defray all 
expenses incident to the taking of said 
,·iew. But the court overruled the motion i 
and the defendant excepted. 

This motion was no doubt founded on the 
Code, p. 629, ch. 162, I 10 i which provides 
that "the jury may in any case, at the 
request of either party, be taken to view 
the premises or place in question, or any 
property, matter or thing relating to the 
controversy between the parties, when it 
shall appear to the court that such view is 
necessary to a just decision i provided the 
party making the motion shall advance a 

sufficient sum to defray the expenses 
471 of the jury, and *the officers who at

tend them in taking the view i which 
expenses shall be afterwards taxed like 
other legal costs." 

This court cannot say that the Circuit 
court erred in overruling the motion, unless 
it appears from the record that a view was 
necessary to a just decision. It does not so 
appear. It only appears that evidence was 
offered, by one party tending to prove one 
thing, and by the other the contrary. It 
does not appear that there was any difficulty 
in deciding the question on the whole evi
dence, even if it appears that had any such 
difficulty existed, it might have been re
moved by a view. The court might have 
had good cause for believing the evidence 
on one side, and not believing that on the 
other. 

The fifth assignment of error has already 
been considered. The sixth is, in the action 
of the court, as set forth in the defendant's 
seventh bill of exceptions i as to which it 
is contended, that upon the fact there dis
closed, the court ought either to have set 
aside the verdict, or permitted the jury, if 
so disposed, to correct it. The facts, so far 
as deemed material, are substantially as 
follows: When the jury were retiring on 
Saturday morning the 18th of November 
1854, the judge of the court having official 
occasion to be absent from the court-house 
during the day, at his suggestion it was 

agreed by the court and counsel on both 
sides, that in his absence the clerk of the 
court should receive the verdict and dis
charge the jury j such being a customary 
practice in the court. While the jury were 
in their room they sent for the clerk. who 
declined going, informing them through 
the sheriff, that in the absence of the court 
and counsel, he could have no communica
tion with them. Late in the evening of 
that day, the court not being adjourned, 
the jury agreed upon their verdict and re
turned it. There was no exception to the 

form, or time or manner of returning 
472 *i t; and the clerk recei ved and re-

corded it, and discharged the jury. 
The court did not sit on Monday the 20th 
of November. At its sitting on Tuesday 
morning the 21st, the defendant's counsel 
suggested to the court that a portion of the 
jury had made a mistake in the verdict 
which had been rendered at a late hour on 
Saturday evening, or had misunderstood its 
effect, and requested that the jury might 
be recalled together for the purpose of en
quiring of them as to their understanding 
of the verdict. The court objected but the 
counsel for the plaintiffs consented that 
the jury might be reassembled. In the af
ternoon of the 21st of November, the jury 
came into court. The counsel for the plain
tiffs consented that the jurors might be 
asked simply, "Is this your verdict?" but 
objected to their being asked any question 
as to their understanding ofits legal effect. 
The court directed the jury to be polled and 
the question put, after the verdict being 
read to them: "Is this yonrverdict?" with
out the jurors being sworn. To which 
question they all replied that they had 
assented to the verdict. But three of the 
jurors went on to state that their Ilnder
standing when they rendered it was that 
the sum mentioned in the verdict was sub
ject to a reduction by the sum of five thou
sand three hundred and fifty dollars and 
ninety-nine cents paid into court by the 
defendant at the last term; and one of them 
went on further to say that since the jury 
had been discharged he had conversed on 
the subject of this understanding of the 
jury with one of the counsel for the defend
ant. The counsel alluded to then stated to 
the court that, after the discharge of the 
jury, he had conversed with two of them, 
and ascertained from one that he under
stood the verdict was to be reduced as afore
said, and from the other that he did not. 
The c<lurt interposed, and spoke of the im
propriety of polling the jurv after it had 

been discharged, &:c. 'the counsel for 
473 the defendant "then, for the first time. 

objected to the. verdict, that it was 
in valid, because it was recei ved by the clerk 
instead of the court, notwithstanding the 
consent of the counsel of the parties previ
ously given, that it should be so received. 
The said counsel said they would insist on 
the point, or at least would not waive it, 
and that the matter was in the hands of 
the court. The court decided that the re
ception of the verdict by the clerk and his 
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discharge of the jury was regular and 'I and unanimous assent of the jury to the 
proper, and that it could not interfere with verdict." 
the verdict so rendered and entered up, The practice which prevails in the Cir
except in some one of the regular methods cuit court, of authorizing the clerk, with 
appointed by law. To which action of the the consent of the parties, to receive the 
court the defendant excepted. verdict and discharge the jury, during a 

A verdict is not complete and Y'alid until recess of the court, is not sanctioned by 
it is rendered in open court by the jury, any authority, legislative or judicial. The 
and received and recorded by the clerk. ill effects of it is strongly illustrated in this 
Until then any juror may change his opin- case. The consent of parties, which cer
ion and withdraw his assent to the verdict. tainly can cure many errors and irregulari
The jury may be polled by the court, and ties, cannot, I think, legalize this 
ought to be if requested by either party, for 475 practice. Parties *may refer their 
the purpose of ascertaining, with certainty, disputes to the decision of arbitrators. 
whether all the jurors understand and agree and may prescribe their mode of proceeding; 
in the verdict. When a jury in a civil case, but when they resort to the tribunals con
or a case -of misdemeanor, agree in their stituted by law, they cannot, at pleasure. 
verdict during a recess of the court, and change the modes of proceeding which the 
wish to separate before the court will sit law has prescribed for the government and 
again, it is the practice in England to per- direction of those tribunals. They cannot 
mit them to do so, upon their giving a change the relative functions of the court 
privy verdict to the judge at his chambers; and jury, nor authorize the court to dele
and it is the practice in New York and gate an important part of its functions to 
some other states, to permit them to do so, the clerk. Consent cannot give jurisdiction 
upon their sealing up their verdict. But to a court having no jurisdiction of the 
in either case, and although the parties ex- subject matter, nor annex repugnant condi
pressly agree that the jury may deli'\"er a tions to an estate. Upon the same princi
privy or a sealed verdict, itis of no validity pIe, consent cannot authorize a clerk, in 
until it is delivered and assente" to by the the recess of the court, to receive a '\"erdict 
judge in open court; and the same right and discharge the jury. If the irregularity 
then exists to have them polled as in the does- not appear upon the record, of course 
case of a general verdict. Any of the jurors no advantage can be taken of it in an ap
may then dissent from the verdict to which pellate court. But if the objection be made 
they had previously agreed, and the jury at the proper time and place, and be put 
may find a different verdict. 10 Bacon's upon the record, it must prevail, notwith-

Abr. Verdict, B; Bunn v. Hoyt, 3 standing the previous consent of the par-
4i4 John. R. *25S; Root v. Sherwood, 6 ties. 

Id. 68. In that case, the court said, I am therefore of opinion that it was not' 
• • There is no verdict of any force but a competent for the parties, by their c;onsent, 
public verdict given openly in court. The to authorize the clerk to receive the verdict 
previous agreement that the jury might and discharge the jury during the recess of 
seal up their verdict, did not take away the cOlU't. But if it was, certainly it was 
from the parties the right to a public ver- competent for them, by their consent, to 
dict duly delivered." Blackley v. Sheldon. have the jury, after such discharge, reas
i Id. 32; Fox v. Smith, 3 Cow, R. 23; sembled in court and polled, for the purpose 
Douglass v. Tousey, 2 Wend. R. 352; Law- of ascertaining whether they assented to 
rence v. Stearns, 11 Pick. R. 501. In that the verdict. This was done; and it was 
case, Shaw, C. J., delivering the opinion thereby ascertained that at least three of 
of the court, said: "The only verdict which the jurors did not assent to the verdict in 
can be received and relfarded as a complete the literal terms in which it was written, 
and valid verdIct of a JUry, upon which a but understood that the sum mentioned 
judgment can be rendered, is an open and therein was subject to the heavy reduction 
public verdict given in and assented to, in of five thousand three hundred and fifty 
open court, as the unanimous act of the dollars and ninety-nine cents, which had 
jury, and affirmed and entered of record, in been paid into court. The defendant was 
the presence and under the sanction of the certainly entitled to credit for that large 
court. A convenient practice has been sum. But it is quite natural that, having 
adopted in this country, authorizing the been paid into court pending the snit, 
jury, when they agree during the adjourn- 476 it should have been ·overlooked by 
ment of the court, to seal up their verdict the jury, or they should have supposed 
and separate, and come in and affirm it at that it was not necessary for them to allow 
the next opening of the court. But in such the credit, and that it would be allowed by 
case the verdict is to be affirmed in open the court as a matter of course. That the 
court as the unanimous act of the jury, and credit was not given by the jury, is ex
in presence of the whole panel, so that each tremely probable, from the further fact that 
juror has an opportunity to express his dis- interest was allowed by the jury from the 
sent to the court in case his decision has 4th day of December 1852, the day when 
been mistaken or misrepresented by the the work on the 172d section was finished 
foreman or his fellows; or in case he has according to the final estimate; which is 
been forced into acquiescence by improper inconsistent with the deduction of any sub
mean'!. Such an affirmation is the only sequent credit. It is true that a court will 
evidence the court can receive of the free not, generally, set aside a verdict on the . 
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statement or affidavit of a juror that he did 
not understand the verdict. But here there 
was no motion to set aside a verdict. There 
was in fact no verdi9t. The question was, 
whether that which the jury had agreed and 
had delh'ered to the clerk, should be made 
their verdict by their assent in open court. 
It was proper for the court, therefore, to 
hear all that the jurors had to say upon the 
subject, and to be well satisfied whether 
they understood and fully concurred in the 
verdict. Under these circumstances, I think 
the court ought to have ordered a new trial, 
or at least to have sent the jury back to 
their room to consider further of their ver-
dict. . 

• 'I'he seventh and last assignment of error 
is, that the court erred in overruling the 
motion for a new trial, upon the ground 
that the verdict was contrary to the evi
dence, and the law as applicable to the evi
dence. 

There is not such a certificate of facts in 
this case as will enable this court to revise 
the judgment of the Circuit court, on the 
motion for a new trial. The certificate, in 
part at least, is of the testimony and not 
the facts: and as to much of the testimony, 
it is certified that it was conflicting. It is 
impossible, therefore, for this court to say 
whether the Circuit court erred or not in 

overruling the said motion. 
-477 *But for the other errors before 

mentioned, I am of opinion that the 
judgment must be reversed, the verdict set 
aside, and the cause remanded for a new 
trial. 

The o~her judges concurred in the opinion 
of Moncure, J. . 

Judgment reversed. 

478 *Baltimore & Ohio R. R. Co. v. Laf
ferty •• 

July Term, 18Ii8, Lew1sbullr, 

•• PI ... I .... and Practice-Special PIea-OeaeraIluu .. * 
--In lU.ump,U upon the count for work and labor, 
&c" defendant offers a special plea, setting out a 
special contract. and averrinllr that the work sued 
for was done under it. and every thin&" to be done 
by defendant was done. The special plea, lfit 
contains a defence to the action, only amounts to 
the &"eneral issue: and should be relected. 

:II. S_-ANu .. pslt-Bvidence-·Spedai Contrw:t.*
On the trial of such an ac~on the defendant ha.') 
no rillrht to arrest the plaintiff in the course of 
makinllr au t his case, by an offer to show that the 
work was done under a special contract. it not 
havin&" appeared from the plaintiff's evidence 
that there was any Ruch contract. 

.I. Contracts-Con.tructlon 01 Rallrotld.- B ....... r·. 
Bstl ... t..-Fraad.*--In an action for work and 
labor by a contractor on a rail road against the 
company, under a special contract which provides 
that the final estimate of the en&"lneer shall be 
conclusive upou the parties, if plaintiff proves the 

-As to each of the proposiUons contained In the 
lIyllahus above, &ee the precedin&" case, B. & O. R. 
R. Co. v. Polly. Ii Gratt. "7, and foot-n3tt. 

final estimate was fraudulently made, he mal' 
recover without proving further that he wa~ 
unable to procure a proper final estimate after 
demand upon the company or other proper exer· 
tions on his part. 

4. S.aae-Saal_S-_Same.*-In such a case the 
special contract provides that upon recelvlnlf the 
full amount of the final estimate made out aaree· 
ablY to the terms of Bald contractor, the contractor 
shall &"lve a release under Real from all claims or 
demands whatsoever &"rowinlf out of said con· 
tract. The II"lvin&" such release Is a condition 
precedent to the plaintiff's recovery, if the flnal 
estimate has been properly made out: but not 
if the final estimate was fraudulently made. 

II • .5ame-Sam_s.me-S-'*-In such a case, If the 
flnal estimate has been made oul in accordance 
with the contract. and the fuU amount thereof has 
been paid to the contractor, then, In the absence 
of any proof of fraUd or other misconduct on the 
part of the en&"lneer, the action cannot be main
tained. 

6. lastructlo ... -If Correct, Should Be Olvea _ Asked.0 
-Instructions which are correct In themselves. 
should be &"lven as asked. And It Is error to sub
stitute for them another Instruction which. thoUlirh 
it may state the law correctly, is lonllr and com· 
pUcated, calculated to mislead the lury, and doe. 
not cover the points of the Instructions aslted for. 

This was an action of assumpsit in the 
Circuit court of Ohio county, instituted 

479 by John and William J. *Lafferty 
against the Baltimore & Ohio Rail 

Road Company. The case is very like the 
case of Polly. Woods & Co. against the 
same defendant, the report of which imme
diately precedes this. The facts are stated 
by Judge Moncure, in his opinion. There 
was a verdict and judgment for the plain
tiffs; Ij.nd the rail road company applied to 
this court for a supersedeas; which was 
allowed. 

C. Robinson, for the appellant. 
Russell, for the appellees. 

MONCURE. J. An agreement was en
tered into between the appellees and the 
appellant in this case, SImilar to those 
which were entered into between the appel
lees and the appellant in the case just de
cided, of The Baltimore & Ohio Rail Road 
Company v. Polly, Woods & Co., except 
that in this case the work to be done was 
on the 161st and 162d sections of said road. 
The agreement bears date on the 20th day 
of January 1851, the work was to be com
pleted on or before the first of June 1852, 
and the prices agreed to be paid for the 
different kinds of work were 2"enerally 
different from the prices agreed to be paid 
for similar work in that case. 

The work was finished on the 1st of 
December 1852. The monthly and final es
timates were made of the quantity, charac
ter and value of the work, as provided for 
in the said agreement. 

In June 1853 the appellees instituted an 
action of assumpsit against the appellant. 
The declaration contained but two counts, 
to wit, the indebitatus count, and the ac
count stated. No bill of particulll{8 appears 
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in the copy of the record which is before 
this court j though it is probable that 
one was filed with the declaration. After 
"arious proceedings were had in the action, 

a verdi~t was found for the appellees 
480 on the *general issue, for fifteen 

thousand three hundred and seven 
dollars and sixty cents, with interest 
thereon from the 20th day of December 1852 
until paid; and judgment was rendered ac
cordingly on the 5th of July 1854. The 
appellant obtained a supersedeas to the 
judgment. 

The first error assigned in the petition 
for the supersedeas, is the rejection by the 
court of three special pleas which were 
offered by the defendant. They are similar 
to the three special pleas which were offered 
and rejected in the case of The Baltimore 
&: Ohio Rail Road Company v. Polly, Woods 
&: Company j except that the first special 
plea in this case avers full payment of the 
amount ascertained by the final estimate. 
And for reasons assigned in that case, I am 
of opinion that the court did not err in 
rejecting the three special pleas in this. 

The second assignment of error is founded 
on the defendant's second bill of excep
tions. On the trial of the cause, the plain
tiffs having offered evidence of work done 
by them for the defendant, proposed to ex
amine a witness (Charles De Hass) as to 
the amount and value of the work; and 
thereupon the defendant objected to the 
admissibility of such evidence, and offered 
to prove that the whole of said work was 
done under a written contract, duly exe
cuted by the plaintiffs and defendant (and 
set out in hlec verba in the bill of excep
tions); and that a final estimate of said 
work had been made according to the pro
visions of said contract; which objection 
the court overruled, and the defendant ex
cepted. 

The question presented by this assign
ment of error, is the same in effect with the 
question present'ed by the second assign
ment of error in the case above referred to: 
and for reasons given in that case, I am of 
opinion that the court did not err in over-

ruling the objection above mentioned. 
481 ·The third and last assignment of 

error is, the refusal of the court to 
give the three instructions asked for by the 
defendant, and the giving of certain other 
instructions in lieu of the second and third. 
This assignment of error is founded on the 
defendant's third and plaintiffs' second 
bills of exception, which refer to each other, 
and are to be taken together. From which 
it appears that on the trial of 'the cause the 
plaintiffs having offered evidence tending 
to prove the cause of action as declared 
upon, and the defendant having proved the 
written contract aforesaid, and offered evi
dence tending to prove that the work in the 
declaration mentioned was done under that 
contract; and having further offered in 
evidence papers purporting to be monthly 
and final estimates of the local or resident 
engineer mentioned in said contract j and 
the plaintiffs having offered evidence tend-

ing to impeach said estimates, and show 
mistake and error on the face of them; and 
the defendant having offered evidence to 
sustain them; and the plaintiffs and defend
ant having pro\'ed facts tending to show 
a waiver in the times of the performance 
of said contract and alteration of some of 
the terms thereof; the defendant thereupon 
moved the court to instruct the jury as fol
lows, viz: 

1st j that if they believe from the testi
mony that the work, &:c. set out in the first 
count of the declaration, and charged in 
the bill of particulars, was done by the 
plaintiffs under the said written contract j 
then although they may further believe 
from the testimony that no proper and 
sufficient final estimate of said work has 
been made by the engineer charged with 
that duty, according to the terms of the 
contract, the plaintiffs are yet not ell titled 
to recover under said first coun t, unless 
they further show that, after a demand or 
other proper exertions on their part, they 
have been unable to procure such a final 

estimate as is required by the contract. 
482 *2nd; that if they believe, &c. (as 

above); then that the plaintiffs are 
not entitled to recover under said count, 
unless they have further shown, either 
that they had given or had offered to give 
to the defendant a release under seal, from 
all claims or demands whatsoever growing 
in any manner out of said contract. 

3d; that if they believed, &c. (as above); 
and further, that in accordance with said 
contract, a final estimate of said work, 
&c. has been made out by said engineer; 
and that the full amount of said esti
mate has been paid by the defendant to 
the plaintiffs; then, in the absence of any 
proof of fraud or other misconduct on the 
part of said engineer, they ought to find for 
the defendant so far as said first count is 
concerned. 

These instructions the court refused to 
give j but in lieu thereof, or of the second 
and third, gave the following: 

"The contract between plaintiffs and de
fendant, provides for the performance of 
certain kind of work for the defendant, and 
the mode and times of ascertaining the 
quantity and nature of such work as the 
same shall have been executed, and fixes 
the compensation for each respective kind. 
The contract provides for embankment, 
earth excavation, loose rock excavation, 
and solid rock excavation; and the charac
ter of these different kinds of work, besides 
this general classification, are again more 
specially defined in the contract. From the 
general language used in their classifica
tion, and from the very nature of the sub
ject, it is apparent that at no stage of the 
work, where there is any gradual change 
in the character of the material to be re
moved, there can be a precise admeasure
ment or ascertainment, by any agency or 
method which might have been adopted, of 
the quantity, and especially of the charac
ter of either or each class; but something 
must be left to the judgment of one or the 
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other party, or to some proper sub-
483 stitute. Hence, *in the provision for 

ascertaining quantities and classifi
cation, the .term "estimate" is properly 
used, rather than the more precise and def
inite term of . 'admeasurement, " as the 
amount of the respective classes of work 
could not be ascertained in advance. and it 
was desirable that the plaintiffs should be 
paid in whole or in part for their work as 
it progressed; and as it was necessary for 
the defendant that its work should be done 
in a given order of time and in a sufficient 
and proper manner, it became essential to 
the convenience and conducive to the ascer
tainment of the rights of the parties, that 
a "mutual agent" of the plaintiffs and de
fendant should be appointed for the purpose 
of making these estimates at stated inter
vals, and with diligence, fidelity and skill. 
By the contract, this mutual agent was the 
local or resident engineer. 

"This ~utual agent having been provided 
by the contract, you should receive and 
adopt his estimates as correct, and the 
onus or burden of proof to impeach them is 
thrown upon the plaintiffs. But it is com
petent for the plaintiffs to show that those 
estimates are produced by fraud and cor
ruption, or they may show mistake or error. 
patent or open to .inspection on the face of 
the estimates; but that it is not ~ompetent 
by extraneous proof, to show mere error of 
classification or ascertainment of quantity. 
You are to ascertain whether there was a 
waiver of the contract by the parties; and 
for this purpose you will weigh all the cir
cumstances of the transaction, the relative 
position of all the parties, and any other 
circumstances of forbearance or oppression 
which you may find touching this matter 
in the testimony, to ascertain the fact and 
character of this waiver, and to what extent 
there has been any deviation or alteration 
therefrom by common consent, viz: in the 
time of performance and in the joint mode 
of executing the same by the plaintiffs and 

the defendant. 
484 ""If you shall find that there was a 

waiver of time in the performance of 
the contract, and you are further satisfied 
that the plaintiffs have a right, under the 
instructions herein given, as to fraud, cor
ruption or mistake, to recover, then the 
terms of compensation fixed in the contract, 
will govern your finding as to all the work 
to which its terms apply, and which was 
performed by the plaintiffs. If from the 
facts and circumstances of the case you 
find there was a waiver of the time of per
formance, and that thereby the defendant 
reserved to itself authority to place a force 
on the work to complete the execution there
of, in the manner in which the same was 
done by the defendant, t~en you will charge 
the plaintiffs with the cost of the work so 
done by the company, its agents and labor
ers. The court is of opinion that the 
monthly estimates are divisible contracts. 
whereby it was provided that those esti
mates should be made and fixed by the con
tract, and these estimates or divisible 

contracts are governed by the principles 
herein stated. 

"That in the presence of fraud or paten 1; 
error, the final estimate of the engineer. 
as in the case of monthly estimates, is no1; 
conclusive, but to be governed 'by the like 
principles of investigation herein given 
you in charge. But in ascertaining whether 
there was any fraud or corruption on the 
part of the residenl engineer, you will 
weigh all the testimony before you, treat
ing the estimates of the resident engineer 
as prima facie correct, and consider opin
ions. knowledge and facts of the scientific 
witnesses as delivered in testimony on 
either side, and gi ve them such weight as 
in your judgment they may be justly enti
tled to. If you find no fraud or corruption 
in the resident engineer, nor any error and 
mistake on the face of the estimates, you 
should find for so much and to such extent 
in fa ,"or of the defendant. If, on the other 

hand, you find mistake and error on 
485 the face of those estimates *you will 

correct such estimates to the extent 
of such error and mistake; and if you find 
fraud and corruption in the resident en
gineer, then you will apply the testimony 
to the case, and ascertain, as far as practi
cable, the actual amount of work done by 
the plaintiffs, its classification, and allow 
them therefor according to the terms of 
the contract. These instructions apply to 
the first count in the declaration." 

The three instructions asked for by the 
defendant are very much like the first three 
instructions asked for by the defendant in 
the case of The Baltimore & Ohio R. R. Co. 
v. Polly, Woods & Co. before referred to. 
The first instruction in this case is identi
cal, in substance at least, with the first in 
that; and for reasons assigned in that, I 
think the Circuit court did not err in refus
ing to give it. It is stated in the bill of 
exceptions that the plaintiffs offered evi
dence tending to impeach the final esti
mate. They might have impeached it by 
proving fraud in th' engineer in making 
it out; though certainly such proof ought 
to have been very clear to have had that 
effect. If so impeached, I think, as I said 
in that case. that it was not incumbent on 
the plaintiffs to show that they demanded, 
or used other exertions to procure any other 
final estimate. 

The only difference between the second 
instruction asked for in this case and the 
second asked for in that, is, that while both 
treat the giving or offering to give a re
lease as a condition precedent to the action. 
the words "upon their receiving the full 
amount of final estimates properly made 
out," &c. are inserted in the latter. but not 
in the former. These words are of some 
importance, and their insertion in the sec
ond instruction asked for in this case would 
have rendered it less objectionable in form 
than it is. But still I think the refusal of 
the court to give the instruction was calcu
lated to mislead the jury, and make them 

believe that, under no circumstances 
486 and. with no qualification, ·was the 
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giving or offering to five a release a 
condition precedent. The lDstnlction should 
have been given with a slight modification, 
basin.: it upon the further belief of the 
jury, 'that a final estimate was made ac
cording to the contract, and without fraud." 

The third instruction asked for in this 
case is the same, in substance, with the 
third asked for in that, and ought to have 
been given in the form in which it was 
asked for. The only question as to the 
propriety of doing so arises from the fact 
that it does not expressly appear from the 
bill of exceptions t"at any evidence was 
offered to prove payment of the amount of 
the final estimate. or any part thereof; and 
therefore it may be said that the instruc
tion involves an abstract proposition. This 
ground was not relied on by the Circuit 
court, nor was it taken by the counsel of 
the appellees, in the argument before this 
court, doubtless because there was in fact 
evidence before the jury of the payment of 
the whole amount of the final estimate. It 
was not expressly stated in the bill of ex
ceptions that evidence of the fact had been 
offered, probably because the fact was not 
denied. It was not one of the controverted 
questions in the case. But though it was 
not so stated, I yet think it :sufficiently ap
pears that there was evidence of payment 
before the jury to authorize the giving of 
the instruction. There was evidence bdore 
them that the monthly estimates required 
by the contract were regularly made; and 
the object of requiring them was, that four
fifths of the amount of each, as made, 
might be paid to the plaintiffs. Th& 
amount of the verdict is not one-third as 
large as the amount of the final estimate. 

I also think the Circuit court erred in 
gi'dng the instruction which it d:d in lieu 
of the second and third instructions asked 
for by the defendant. The instruction 
given was very long and complicated, and 

calculated to mislead the jury. The 
487 second and third instructions ·asked 

for presented, or were obviously in
tended to present, two simple propositIons, 
upon which the defendant had a right to 
have the opinion of the court briefly and 
plainly expressed to the jury. The second 
required only a slight modification; the 
third none at all, and could not well be im
proved, in form or substallce. In the long 
instruction given in lieu of them, not a 
word is said about the release, which is the 
gist of the second, nor the payment, which 
is the gist of the third. The court might 
properly have embodied the substance of 
the two in one instruction, in the fOQIl or 
to the effect following, to wit: 

"If the jury believe from the evidence 
that the contract offere!J in evidence was 
entered into between the parties, that the 
work, &c. set out in the first count of the 
declaration, was done, &c. under and by 
,-irtue of that contract, and that a final 
estimate was made according to the said 
contract, and without :fraud; then the 
plaintiffs are not entitled to recover under 
the said first count: 

1st; without proving that before this 
action was instituted they gave or offered 
to give to the defendant, upon receiving the 
balance appearing to be due on the said 
final estimate, a release under seal from all 
claims or demands whatsoever growing in 
any manner out of the said contract. Nor 

2d; if the jury believe from the evidence 
that before the action was instituted the 
amount of &:lid final estimate was paid by 
the defendant to the plaintiffs." 

The plaintiffs also excepted to the instruc
tion given by the court; but I do not think 
it was prejudicial to them. I do not mean 
to deny the correctness of any of the legal 
propositions stated therein. Most if not all 
of them may be correct; though I express 
no opinion as to that. I consider the in
struction objectionable, as a substitute 

for the second and third asked for 
488 ·by the defendant, as being abstract 

in some respects, and a~ being calcu
lated to mislead the jury. 

There is another bill of exceptions in the 
case. which perhaps ought to be briefly 
noticed. The defendant having offered in 
evidence certain papers, purporting to be 
such monthly and final estimates as are 
provided for in said contract. the plaintiffs 
objected to their admission, and the 
defendant offered certain evidence of wit
nesses to show their admissibility; where
upon the court excluded one of them. to 
wit, the paper purporting to be the monthly 
estimate of March 1852, but admitted all 
the rest, and both parties excepted: the 
defendant, to the exclusion of one of the 
papers, and the plaintiffs, to the admission 
of the rest. I think the Circuit court did 
not err in either respect. 

But for other errors before mentioned, I 
think the judgment ought to be reyersed. 
the verdict set aside. and the cause remanded 
for a new trial. 

The other judges concurred in the opin
ion of Moncure, J. 

Judgment reversed. 

489 ·Hale v. Marshall. 

July Term. 1858, Lewisbur&,. 

I. DeHnqa;"t Land - Statute - Posse8elon within 
Meanln .. of.-Upon the question whether land hall 
been forfeited nuder the act of 1!I3;'; for the faUure 
of the owner to have It placed 'upon the bookH of 
the commlRsloner of the revenue and pay the 
taxes due thereon, or whether It was within the 
exception to the second section of that act, It ap
pears that a person under whom the defendant 
claims was In possession of the land at the time of 
the passage of the act. The defendant may rely 
upon hi .. posseSRlon to defeat the forfeiture, If hi .. 
possession was such as the statute describes. 

II. Laad-~Ion ancler Eqaltable Title -Preaamp
tloaof Onnt.--After twenty-live years' POsselslon 
of land under a complete equitable title derived 

-See the principal case cited In Davis v. Settle, 43 
W. Va. 311,26 S. E. Rep. 1i67. See also, Matthews '-. 
Burton. 17 Gratl. 312, and /ool-rtott. 
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from the patentee. the patentee himself livin&' In 
an adJolnln&, county for years, and neither he nor 
any person clalmlu&, under him Bettin&, up any 
claim to the land a.&'alnBt the equitable title, a con· 
veyance of the le&,al title may be presumed In 
favor of the party In possession, to prevent a for
feltnre of the land, If the lell'al title Is necessary. 

3. Dellnqaent Land-Statute-~Ion ander Equl. 
table Tltle-Etfec:t.-A party In possession of land 
claim I!1&' It under a lI'ood equitable title, Is within 
the excelltlou to I II of the act of February ~, 1836. 
p. 11. concernin&, dellnquent lands.-

This was an action of ejectment in the 
Circuit court of Carroll county, brought by 
Fielden L. Hale against Edmund Marshall. 
The case is stated by .Tudge Lee, in his 
opinion. 

Cook, for the appellant. 
Floyd, for the appellee. 

LEE,.T. This was an action of eject
ment brought by the plaintiff in error 
against the defendant, in the Circuit court 
of Carroll county. The plaintiff claimed 

under a grant from the commonwealth 
490 to himself for *eleven hundred and 

ninety-four and a half acres of land 
in Carroll county, bearing date on the 31st 
of October 1846. The defendant claimed 
under a grant to one William Garrott for 
four hundred acres of land in Montgompry 
county, bearing date on the 12th of October 
1790, and several intermediate successive 
contracts for the sale of the same between 
different persons claiming under that grant, 
and through whom he sought to connect 
himself ,,,ith the patentee. The land em
braced by this grant lies wholly within the 
boundary of the grant to the plaintiff, and 
he insisted that it had been forfeited to the 
commonwealth prior to the emanation of 
his grant by reason of the failure of the 
owner to comply with the provisions of the 
act of the 27th of February 1835 requiring 
the owners of lands omitted from the books 
of the commissioners of' the re"enue to 
cause the same to be entered in the proper 
counties and charged with taxes, and to pay 
all such as would not have been relin
quished under the provisions of the act of 
the 10th of March 1832 had they been re
turned delinquent prior to the passage of 
that act. The defendant pleaded the gen
eral issue, and upon the trial, the jury 
found a special verdict setting out all the 
facts proved; and upon that verdict the 
court gave judgment for the defendant. 
To this judgment a supersedeas has been 
a,nrded by a judge of this court. 

the county of Montgomery, in fact was sit
uate at the date of the grant in the 

491 county of Grayson which *had been 
created after his entry and survey 

~ere made, but before the same were carried 
1nto grant. It does not appear whether it 
was ever upon the books of either the 
county of Montgomery or the county of 
Wythe, but it is found that it was ne\'er 
on the books of Grayson county up to the 
time of the formation of Carroll connty 
nor on those of the latter prior to the yea~ 
1847. Thus it was ascertained to be omitted 
land in regard to which the directions of 
the act of 1835 had not been complied with. 
But the defendant contended that his 
case came within the exception contained 
in the second section of that act, which 
exempted from the forfeiture which it de
clared, alI lands which at the date of the 
act were in the actual possession of the 
owners or proprietors thereof. 

I think the special verdict sufficiently as
certains that at the time of the passage of 
the act of 1835, the land in question was 
in the actual possession of a party under 
whom the defendant claimed title. The 
land had been claimed by one William 
Moore under the Garrott title, and he is 
found to have been in the actual possession 
of it during his lifetime. He died in 1820 
and upon the division of his estate it wa~ 
allotted to his son Samuel D. Moore. In 
December 1820 Samuel D. Moore contracted 
by bond to convey the same to one Harden 
H. Moore, and the latter used the land as a 
ca.ttle farm a~d had te.na~ts whom he per
mltted to reslde upon lt 10 consideration of 
their taking care of his stock. And this 
possession he kept up from the time of his 
purchase till the year 1843 when he assigned 
the title bond under which he held it to one 
.Tohn Boyd. Nor can there be any question 
that the defendant may avail himself of the 
possession of any party under whom he 
cl.aims title and with whom he can connect 
hlm~lf, for the purpose of repelling the 
forfelture sought to be set up against him 

just as he might for the puroose of 
492 making out a bar under the 'statute 

of limitations. The possession of 
those under whom he claimed was for these 
purposes, his possession acquired by him 
as an incident to his purchase from his 
vendor as each vendee who preceded him 
in succession acquired it of the party fro~ 
,,!hom he purchased. So that if the posses
Slon of Harden Moore sufficed to protect the 
land from forfei ture under the act of 1835 
that protection enures to the benefit of ali 
who took the land after him under his title. The county of Carroll was formed of 

part of the county of Grayson by an act 
passed on the 17th of January 1842. The 
county of Grayson was formed of part of 
the county of Wythe by an act passed on 
the 7th of November 1792; and the county of 
Wythe was formed of part of the county 
of Montgomery by an act passed on the tat 
of December 1789. So that the land granted 
to Garrott though described as lying in 

-See lt100B LBB'S opinion for the statute. 

Actual possession of this land under the 
Garrott title being thus held in 1835 there 
could be no forfei ture under the aeco;'d sec
tion of the act of the 27th of Februarv of 
that year, if Harden Moore Who thus had 
the possession was the owner or proprietor 
of ~he land within the meaning of that 
secbon. The words of the act are "and 
upon their failure to do so" ·(the failure of 
the owners or proprietors of 'omitted lands 
to have the same entered upon the commis-

5':0 
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sioner's books and charged with taxes, and 
to pay such taxes as were found due), "all 
such lands or parce\s thereof not now in 
the actual possession of such owner or pro
prietor by himself or his tenant in posses
sion shall become forfeited to the common
wealth, &c." Was he such owner or 
proprietor, or tenant in possession of the 
true owner? 

Moore claimed through several intermedi
ate sales under that made by Bott as attor
ney in fact for Garrott the patentee, to 
Oldham, but no conveyance from Rott is 
shown, nor does it appear that any was 
ever executed. But he received the full 
consideration for the land in a slave 
taken at three hundred dollars, and de
livered the possession to Oldham. Old
ham sold the land to .John Bott, and 
delivered the possession to him; and it 
was subsequently purchased by William 
Moore who acquired the actual possession, 
and continued to hold it until his death, 
which occurred in 1820, some six or 

seven years after his purchase. The 
.93 contract *of sale by Bott was, it is 

true, by parol, but that was no depart
ure from his letter of attorney. The ex
ecution of the broader power conferred to 
sell, convey and make lawful right in fee 
simple, presupposed and necessarily im
ported a power to make a parol contract of 
sale, to be afterwards fully executed by the 
conveyance of the title. And neither Gar
rott nor any person claiming under him, 
has ever set up any pretension of right to 
the land adverse to any of the parties 
claiming under the sale from Bott to Old
ham. The contract was fully executed on 
the part of the latter, and Harden Moore 
and those through whom he claimed under 
that contract, at the passage of the act of 
1835 which speaks as of its date of the lands 
exempt from forfeiture, had had actual 
possession by themselves and their tenants 
without let or molestation from any quarter, 
for certainly twenty-one or twenty-two 
years, aDd probably for several years more; 
for William Moore's possession commenced 
in 1813 or 1814 and it appears that Robinson 
(from whom no doubt it took its name of the 
"Robinson Place") Harris' and Bunch, 
.John Bott and Oldham his predecessors in 
the ownership of the land under the sale 
by Garrott's attorney, all had actual pos
session of the land, and had paid the pur
chase money contracted to be paid by them, 
respectively. Any action whatever that 

. could have been brought against Harden 
Moore for the recovery of the land by Gar-
rott himself would have been effectually 
defeated by the statute of limitations, and 
even if Garrott were dead and a wri t of 
right had beeu brought in the names of his 
heirs relying upon the seizin of their an
cestor, there is the strongest probability 
that it would have been barred also. For 
the power of attorney authorizing Bott to 
sell the land bears date in 1802, and al
though the date of his sale to Oldham does 
Dot appear yet as there had been four suc
cessi ve sales of the property before the 

494 sale to William Moore in *1813 or 
1814, and as all these purchasers paid 

their purchase money and in turn had held 
actual possession of the land for some time, 
longer or shorter, it might be reasonably 
inferred that the entire possession previous 
to the passage of the act, had continued for 
a period not less than twenty-five years, 
and this would have barred any action in 
any name or upon any seizin whatever. 
Connecting this with the fact that Garrott 
lived in an adjoining county, and the 
absence of any pretence of I'laim whatever 
on his behalf or of anyone claiming under 
him, I think the circumstances are such 
as may fairly raise the presumption of a 
grant or conveyance of the legal title to 
Harden Moore. That a grant may under 
circumstances be presumed for the purpose 
of quieting the possession is a well settled 
and familiar doctrine, and it applies as 
well to corporeal as to incorporeal heredita
ments. Mayor of Kingston upon Hull v. 
Horner, Cowp. R. 111; Foley v. Wilson, 11 
East. R. 56; Sumner v. Child, 2 Conn. R. 
607; Eldridge v. Knott, Cowp. R. 214 ; 
Archer v. Saddler, 2 Hen. & Munf. 370; 
Ricard v. Williams, &c., 7 Wheat. R. 59. 
And if it may be presumed for this purpose, 
certainly the reason is not less strong where 
the purpose is to protect the party against 
a forfeiture of his estate which the courts 
are never inclined to favor, by giving him 
the full benefit of his possession so as to 
invest him with the legal title, if that be 
necessary, to bring him within the exemp
tion which it was the intention of the act 
to secure in fa,-or of such actual possession. 
In this view conceding the position taken 
by the plaintiffs' counsel to be correct that 
the possession must be accompanied with 
the legal title, there is an end of the ques
tion. 

It may be objected, however, that the 
presumption of a grant is one of fact to be . 
made by the jury, and which cannot be 
made by the court upon the facts found. 

however well they might have justi-
495 fied the *jury in presuming a grant 

and finding accordingly. And such 
an objection would seem to be countenanced 
by the case of Archer, adm'r, &c. v. Sad
dler, above cited, 2 Hen. & Munf. 370. But 
if this be conceded, it would only lead to a 
venire de novo in order that the ju.ry might 
make the presumption; and taking the 
special verdict as it is, I think we can now 
pass definitely upon the case, and that the 
result will be in effect the same as if a 
grant had been actually found. 

If Harden Moore cannot in the absence of 
such a finding be taken to have been invested 
with the legal title 'under the patent to 
Garrott at the passage of the act of 1835, 
he had, as we have seen, a clear equitable 
title under a contract of sale fully complied 
with on the part of the vendee, and so far 
performed on the part of the vendor that a 
court of equity would have enforced full and 
specific performance by its decree. And it 
might be said with great propriety that 
Harden Moore was the tenant in posBession 
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of the holder of the legal title within the they he}d them. The equitable owner in 
meaning and spirit of the act, and that possession was substantially and for all 
thus the case is brought wi thin the excep- beneficial purposes, the owner or proprietor; 
tion which the act provides. But without and while under the act of 1831 and the 
dwelling upon this view, I pass on to re- third section of this act, a doubt might 
mark that there is no just reason for im- arise whether the transfer of the forfeited 
puting to the fegislature any intention to legal title was intended to be made only to 
discriminate between the owners or proprie- a party in possession having the legal title 
tors of lands under legal titles and such under which he claimed, or might be made 
owners or proprietors with equitable titles to a paI'ty having only an equitable estate, 
only. There is nothing in the terms of the to remove which it is expressly declared 
act to restrict the exemption which it pro- that it should be to either, under the sec
vides to the former to the exclusion of the ond section no such doubt could exist. It 
latter. It applies to every owner or pro- described a class of lands to be exempted 
prietor in actual possession by himself or from the forfeiture which it denounced. 
his tenant, and no reference is made to the and it has used terms sufficiently broad to 
nature of his title whether legal or equitable, embrace equitable estates as well as legal. 
in the section which declares the forfeiture That a court of law is thus called on to no
subject to the exemption which it embodies. tice equitable rights constitutes no objec
Nor is there any thing in the policy of the tion. It does so for several purposes. It 
la w as disclosed by the preamble to create must do 80 in passing upon questions of 
any discrimination between these two transfer of forfeited titles under the third 

classes of o,vners. That policy was section and similar provisions of other acts 
496 to a certain ·extent no doubt, to se- in the series of land laws, and it never re-

cure to the commonwealth her just fuses to accept an equitable title as a suffi
dues, but in a greater degree it was to re- cient basis for an adversary possession on 
move the obstacles to the settlement and which to make out a defence under the 
improvement of the country growing out of statute of limitations. For this purpose 
the ownership of "large tracts of land" by evidence of such a title has been held 
absentee proprietors who paid no taxes clearly admissible. Shanks V. Lancaster, 5 
upon them, and took no measures to settle Gratt. 110; Koiner v. Rankin's heirs, 11 
and improve them or to bring them into Gratt. 42. 
market. This, as I think, the controlling It is in vain to say that the effect of this 
policy of the law, could of course have no construction will be to create a class of 
application to lands settled and held in ac- lands sui generis, upon which the law of 
tual possession by the owners whethec their forfeiture is not to operate, and that thus 
titles were legal or equitable, provided they the commonwealth will be defrauded of her 
were claimed and deduced under grants just demands for taxes upon them. If such 
from the commonwealth. A marked fea- be the effect, still we are to enquire what 
ture of this aCot as well as of Uie act of the law is and not what it might have 
April 1, 1831, upon the subject of delinquent been or should have been. The legislature 
·and forfeited lands, is the benefits which might have gone on to provide a means 
they secure to the actual occupant claiming by which to enforce payment of taxes upon 
under a grant from the commonwealth. By this class of -lands from the owners in pos
the act of 1831 the title to land forfeited to session, though they have not done so in 
the commonwealth for non-payment of the this act. The omission however can
taxes charged thereon, and by the third 498 not ·vary the construction, and in
section of the act of 1835 the title to land deed it extends as well to lands of 
forfeited for failure to enter on the land which the owners are in the actual posses
books and have the same charged with sion with legal titles as to those held by 
taxes, is transferred to and vested in the equitable titles only; yet the former are 
actual occupant claiming under a grant unmistakably within the terms of the ex
and who had paid the taxes due upon his, ception. And from the whole history of 
land under his title, and this, in express I the legislation upon the subject of delin.
terms whether his title were legal or equi- quent and forfeited lands it would appear 
table. The same respect is shown to a that the legislature were looking less to the 
possession under claim of title legal or comparatively inconsiderable amount of 
equitable, in the subsequent acts upon this revenue derived from taxation upon wild and 
subject until in 1842 the legislature went unimproved lands assessed at that day at 
further and extended the benefits of such a very low not to say nominal rate, than 
forfeitures to the claimants of title, legal to the evils growing out of absentee owner
or equitable, under grants from the com- ship in the serious check which it was found 
monwealth who had paid the taxes on their to oppose to the settlement and improve
lands from the time they acquired such ment of the country. Before the passage 
their title, without requiring the condition of this act there was no law in force declar
of actual possessioll_ And I think there is ing a forfeiture of omitted lands, the act 
no room to doubt that when the legislature of February 9th, 1814 having repealed all 
spoke of the owners or proprietors of lands previous laws forfeiting omitted lands and 
in possession, in the second section of the released all previous forfeitures under them, 

act of 1835, they had no regard to the and the policy of forfeiting such lands was 
497 nature or ·character of the title, not re-established until the act of 1835. That 

whether legal or equitable, by which act describes particularly the class of lands 

551 
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intended to be forfeited, carefully exclud
ing such as at the date of the act were in 
1:he actual possession of the owtJers, and 
none could be forfeited unless they came 
fully within the terms of the description. 

The position taken by the counsel that 
the exception in the act was to be confined 
to such persons as had paid the taxes 
chargeable upon their lands, is, I think. 
utterly untenable. The second section did 
not relate at all to lands on which the taxes 
had been paid but to omitted lands only, 
-on which the taxes could not have been 
paid: and there is no warrant whatever for 
interpolating the words "who shall have 
discharged all taxes charged or chargeable 
upon such lands from the time he ac
quired his title thereto" found in the 
third section after the words "owner or 

proprietor" in the second section. 
499 Such a provision *in the second 

section would have been 'incon
gruous because its purpose was not to 
transfer the title to any other person but to 
forfeit it to the commonwealth where the 
owner was in default in not entering his 
lands and paying the taxes.and did not hold 
the same in actual possession. The purpose 
of the third section was to transfer such 
forfeited title to the person in actual pos
session and the legislature saw proper to 
require payment of his taxes as a condition 
of the transfer which it had not required 
for exemption from forfeiture under the 
second section. 

Nor is there any thing in the idea that 
the act of March 23, 1836, operates an im
plied repeal of the second section. That 
act neither imposes a forfeiture nor extends 
the class of those liable to forfeiture under 
the act of 1835. Its design was to restrict 
not to enlarge. It gives further time to 
those imperiled by the last named act to 
comply with its provisions and thus avoid 
the penalty which it imposes, and it re
stricts its operation to lands omitted prior 
to 1832. Nor is there any thing either in 
the preamble or the enacting clauses which 
upon any fair construction can be held to 
do away with the exception in the second 
section of the act of 1835 in favor of the 
ownen of lands which were at the date'lbf 
that act in their actual possession. 

That there is no exception in the act of 
March 5, 1846 (under whicb the plaintiff 
claims the land in controversy), in favor 
of actual occupants unless they claim title 
under grants and have paid all the taxes 
charged or chargeable upon the lands, will 
not help the plaintiff's case. The third 
section on which his claim rests applies 
only to forfeited lands, and before he can 
take any benefit from it, it devolves upon 
him to make out the forfeiture. 

In any view of the case, and whether 
Harden Moore is to be considered as 

500 having been invested with the *legal 
title or an equitable estate only in 

this land, I think no forfeiture accrued of 
the Garrott survey under the act of 1835, 
and that the Circuit court did not err in 

holding that the law upon the special ver
dict was for the defendant. 

I am of. opinion therefore to affirm the 
judgment. 

The other judges concurred in the opinion 
of Lee, 1. 

ludgmen(affirmed. 

SOl *Grov8 v. Zumbro. 

July Term. 181!8, Lewlsbur/f. 

•• Married Women-AcJmowledl(mellta- Jurlldlctlon 
of Courta.-Under tbe act of 1819. 1 Rev. Code. cb. 
99. , 15, p. 886, the conrts of any of tbe Untted States 
bad autbority to take the acknowled(fment of a 
ItJIM covert to ber execution of a deed. 

20 Same-.9ame-Wbat Certificate Must Sbow."-The 
cert16.cate of tbe court of the acknowled(fment of 
a 111M col'~rt. sbould sbow the privy examination 
oftbe wife; her declaration that sbe did freely 
and wlllln/fly seal and deliver tbe said writln/f. and 
wlsbed not to retract It; and tbat sbe then 
acknowled/fed the said writln/f so a/fatn shown to 
her. to be ber act. If It omits tbe fact. "tbat she 
did not wish to retract It." It Is fatally defective. 

This was a bill filed in the Circuit court 
of Augusta county, by Marv Zumbro against 
Henry Grove. The object of the suit was 
to recover the plaintiff's share of a tract of 
land which had descended to her as one of 

-Married WOIIIeII- AcJmowledgmenta- Certlfleete-
Requlsltetl.-Tbe proposition of tbe principal case 
tbat the certl6.C'ate of tbe acknowled(fment of a 
married woman wblch omits her declaration. that 
sbe does not wish to retract what sbe has done. Is 
fatally defective. was approved In Leftwlcb v. Neal 
7 W. Va. fi'78; McMullen v. Ea/l&D. III W. Va. 2f4; 
Watson v. Michael. III W. Va. 5711; Hel)derson v. 
Smltb. 28 W. Va. 828: Laidley v. Land Co .• SO W. Va. 
514. 5111.4 S. E. Rep. 708. 710: Arnold v. Bunnell. 42 W. 
Va. 4114. Il8S. E. Rep. 868. See also. In accord. Bartlett 
v. Flemln/f. 8 W. Va. 163: Linn v. Patton. 10 W. Va. 
1118; Blair v. Sayre. 211 W. Va.8Ot. B S. E. Rep. 117. 

See /fenerally. monowraphlcllOt. on "Acknowled/f
ments." 

Seme--Conveyanc:e of Reel Estate.-In Wynn v. 
Loutban. 86 Va. IK7. I I S. E. ReP. 878. JUDGE FA.UNT
LEROY. delivering the opinion of tbe court, said tbat 
tbe mode prescribed by statute. wbereby married 
women may part wltb rea:! estate. or any Interest 
tbe-reln.ls specl6.c. Imperative. and Indispensable. 
allowln/f of no deviation; and tbat no defective 
execution of a deed of a/em~ co~ert can be set up. 
cured or affected. by a court of equity: cltln/f the 
principal CaRe; Hairston v. Randolphs. 12 Lel/fh 445: 
Rollin/f v. Teel. 76 Va. 487; Rorer v. Roanoke National 
Bank. 88 Va. 589. 4 S. E. Rep. 820; National,,"Bank v. 
Paul. 75 Va. 584. 

But, wblle the reqUisitions of tbe statute must be 
lUb.talltiall" complied wltb. tbere need not be a 
literal compliance. See principal case. pp. 1i18. 1i14. 
citing Harvey v. Borden. 2 Wash. 156; Ware v. Cary. 
2 Call 263; Lan/fhorne v. Hobson. 4 Le\lfh 224: Tad v. 
Baylor. 4 Leilrb 498. 

See. In accord. Hockman v. McClanahan. 87 Va. 
87. 12 S. E. Rep. 1l8O; Laidley v. Central Land Co .• 
SO W. Va. &15. " S. E. Rep. 710. 
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the seven heirs atlaw of Isaac Moore. The 
land had been sold to the defendant in 1833, 
and .Tohn Zumbro the husband of the plain
tiff and herself, then living in the state of 
Tennessee, united in a deed bearing date 
the 14th day of October 1833, by which they 
conveyed their interest in the land to Henry 
Grove. This deed was acknowledged before 
the Rutherford Circuit court, and the cer
tificate of acknowledgment is as follows: 

"The state of Tennessee, Rutherford Cir
cuit court, October term 1833: The within 
deed of conveyance was presented in one 
court, and acknowledged by the said .Tohn 
Zumbro, to be his act and deed for the 
purposes therein contained. The court 
thereupon proceeded to take the private ex
amination of the said Mary Zumbro, wife 
of the said .Tohn Zumbro, separate and 

apart from her said husband, who ac-
502 knowledged ·that she executed said 

conveyance freely and voluntarily, 
and without any fear, persuasion or coercion 
of said husband. All which was, on mo
tion, ordered to be certified." 

This certificate was signed by the clerk 
of the court; and upon it the deed was ad
mitted to record in the clerk's office of the 
County court of Augusta on the 28th of De
cember 1833. The only question in the 
cause was whether the acknowledgment and 
pri vy examination was properly taken. The 
court below held that they were not properly 
taken, and decided in favor of the plaintiff: 
whereupon Grove applied to this court for 
an appeal; which was allowed. 

Fultz, for the appellant. 
Baldwin, for the appellee. 
MONCURE,.T. This is a sait in equity 

brought by the appellee Mary Zumbro, 
against the appellant Henry Grove, in the 
Circuit court of Augusta county, to have 
partition, and an allotment of ber portion, 
being one-se"entb, of the land in said 
county of which her father Isaac Moore 
died intestate, seized and possessed; and 
also to recover rents and profits. The ap
pellant Grove claims the land by purchase 
from the heirs of said Moore; and especially 
claims the portion of said Mary Zumbro 
under a deed purporting to have been exe
cuted by the late husband .Tohn Zumbro and 
herself. bearing date the 14th day of Octo
ber 1833, acknowledged by both before the 
Circuit court of Rutherford county in the 
'state of Tennessee, where they then resided, 
certified to have been so acknowledged by 
the clerk and under the seal of said court 
on the same day, and, with the said certifi
cate annexed, admitted to record in the 
clerk's office of the County court of Augusta 
on the 28th of December 1833. The cause 

came on to be heard on the 11th day of 
503 .Tune 1856; when the ·court, being of 

opinion that the appellee's acknowl
edgment of the deed of her husband and 
herself before the court in Tennessee is in
competent and insufficient to divest her of 
her interest, right and title to the said land, 
and that therefore she is entitled to an un
divided interest of one-seventh thereof, and 

to the rents and profits on said interest 
since the 18th day of May 1850, the date of 
the death of her said husband, decreed par
tition of the land and an account of rents 
and profits accordingly. From that decree 
this appeal has been obtained. 

The objection taken to the jurisdiction 
of the court, was not relied on, but was 
waived in the argument; and properly so. 
The case involves two questions only. 
First, whether the Circuit court of Ruther
ford county in the state of Tennessee had 
authority to take the acknowledgment of 
the appellee; and if 50, secondly, whether 
such acknowledgment was duly taken. And. 

First. Had the said court authori ty to take 
the acknowledgment? 

If it had, such authority must have been 
derived from 1 Rev. Code of 1819, ch. 99. f 
15. p. 365, which was in force when the 
acknowledgment was taken. That section 
provides, that "when a husband and his 
wife have sealed and delivered a writing. 
purpOrting to be a conveyance of any estate 
or interest, if she appear in court, and 
being examined privily and apart from her 
husband. by one of the judges thereof, shall 
declare to him that she did freely and will
ingly seal and delh'er the said writing. to 
be then shown and explained to her, and 
wishes not to retract it, and shall before 
the said court acknowledge the said writing. 
so again shown to her, to be her act. such 
privy examination, acknowledgment and 
declaration shall be thereupon entered of 
record in such court." The section then 

prescribes the manner and form in 
504 which *such privy examination and 

acknowledgment may be taken and 
certified by any two justices of the peace 
within the United States. And then pro
vides, that "when the privy examination. 
acknowledgment and declaration of a mar
ried woman shall have been so taken in 
court and entered of record, or certified by 
two magistrates, and delivered to the clerk 
to be recorded. and the deed also shall have 
been duly acknowledged or proven as to the 
husband, and deliverP.d to the clerk to be 
recorded, pursuant to the directions of this 
act, such deed shall be as effectual in law 
to pass all the right, title and interest of 
the wife, as if she had been an unmarried 
woman." 

The question is, whether the "court" au
thorized by the said 15th section to take 
such privy examination and acknowledg
ment, may be a court in any of the United 
States. or must be a court in the state of 
Virginia? It will be seen that previous 
sections of the law prescribe the mode of 
acknowledgment of deeds by persons sui 
juris. And that the 15th and 16th sections 
prescribe the mode of privy examination 
and acknowledgment by married women. 
The word "court", is sufficiently compre
hensi ve to embrace courts in any of the 
United States. and there are no other words 
in the law which; expressly or by necessary 
implication, restrict it to courts in the state. 
The words. "such privy examination, ac
knowledgment and declaration shall be 
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thereupon entered of record in such court," edged by them before two justices or mag
have not that effect. It is true that the istrates of the said county. The 3d section 
legislature of this state cannot compel the provided that where any person making 
courts of other states to enter any thing such conveyance should be a feme covert, 
upon their records; any more than it can she might "personally acknowledge the 
compel the magistrates of other states to same before such mayor or other chief mag
take the acknowledgment of deeds. But istrate, or before two justices or magistrates 
it can prescribe the modes in which alone as aforesaid, according to her place of resi
deeds may be acknowledged and authen- dence, and be by him or them previously 
ticated out of the state for registration examined privily and apart from her hus
therein. And it can therefore require such band, whether she doth the same freely and 

acknowledgment, &c., of a married voluntarily, and without his persuasions or 
505 woman made before a court *of an- threats." This act was confined to the 

other state to be recorded in such court single purpose indicated ill the title. 
as a means of having the deed recorded in The next act on the subject is that of 
this state. If any such court should refuse 1785, entitled "an act for regulating con
to permit the entry to be made upon its veyances," 12Id. 154. This is a very im
record, tbis mode of authentication would, portant act; being an enactment of one of 
in that case, fail of effect. It is not prob- the revised bills which were reported to the 
able, however, that there would ever be any legislature in 1779 by the committee of 
such refusal. There would seem to be no revisors appointed by the act of 1776. It 
good reason for restricting the meaning of covers the whole subject referred to in the 
the word "court," in the 15th section, to title, and is comprised almost entirely in 
courts within the state. Such privy exam- one unbroken section: the second. section 
ination and acknowledgment may be taken merely prescribing the day from and after 
by two justices in any of the United States. which the act should be in force. It first 
Why not by a court of record in any of declares that conveyances of lands shall be 
them? See 2 Lom. Dig. App. p. iv, and by deed, and directs how, when and where 
the note; from which it appears that the they are to be recorded, and how, when and 
learned author is of that opinion. where marriage contracts are to be recorded. 

But a brief review of the previous laws It then makes the following provision in 
on the subject may serve to remove any regard to deeds executed by non-residents 
doubt which would otherwise exist as to the of the state, or by husband and 
meaning of the word in question. 507 *wife: "If the party who shall sign 

Until 1776, there was no law of Virginia and seal any such writing reside not 
providing a mode of authenticating the in Virginia, the acknowledgment by such 
acknowledgment of deeds in other countries party, or the proof by the number of wit
for registration in this. At first, deeds nesses requisite, of the sealing and deliver
were required to be acknowledged or proved ing of the writing, before any court of law, 
in the General qr County court in which or the mayor or other chief magistrate of 
they were to be recorded. See act of 1674, any city, town or corporation of the county 
2 Hen. St. 317; act of 1705, 3 Id. 319; and in which the party shall dwell, certified 
act of 1710, Id. 517. Then, two justices of by such court or mayor, or chief magistrate, 
the county in which a married woman re- in the manner such acts are usually authen
sided were authorized to take her privy ex- ticated by them, and offered to the proper 
ami nat ion and acknowledgment,' under a court to be recorded, within eighteen months 
commission to be issued by the clerk of the after the sealing and delivering, shall be 
General or County court. Act of 1734, 4 Id. as effectual as if it had been in the last 
400; and act of 1748, 5 Id. 410. Of course mentioned court. When husband and wife 
this was merely a cumulative mode, in- shall have sealed and delivered a writing, 
tended to provide for the case of a married purporting to be a conveyance of any estate 
woman who could not conveniently travel or interest, if she appear in court, and 
to the General or County court. The origi- being examined privily and apart from her 
nal power of such court to take a privy ex- husband by one of the judges thereof, shall 
ami nation and acknowledgment was still declare to him that she did freely and will
preserved. In October 1776 an act was ingly seal and deliver the said writing, to 
passed, "to enable persons living in other be then shown and explained to her, and 

countries to dispose of their estates wishes not to retract it, and shall, before 
506 *in this commonwealth with more the said court, acknowledge the said writ-

ea8P. and convenience." 9 Id. 207. ing, again shown to her, to be her act, or 
The 2d section of that act provided that if before two justices of the peace of that 
deeds executed by persons sui juris residing county in which she dwel1eth, if her dwell
in other countries, for the conveyance of ing be in the United States of America, 
land in this, might be acknowledged by who may be empowered by commiasion to 
them or proved by three or more witnesses be issued by the clerk of the court wherein 
before the mayor or other chief magistrate the writing ought to be recorded, to examine 
of the city, town or corporation wherein, or her privily and take her acknowledgment, 
near to which, the grantors resided; or, if the wife being examined privily and apart 
they resided in any of the states of Amer- from her husband by those commissioners, 
iea, and there happened to be no city or shall declare that she willingly signed and 
town corporate within the county wherein sealed the said writing, to be then shown 
they resided, then they might be acknowl- I and explained to her by them, and consent-
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eth that it may be recorded; and the said 
commissioners sball return, with the com
mission and thereunto annexed, a certificate 
under their hands and seals, of such privy 
examination by them, and of such declara
tion made and consent yielded by her: in 

either case, tbe said writing, acknowl
SOB edged also by the husband, "or proved 

by witnesses to be his act, and re
corded together with such her privy exami
nation and acknowledgment before the 
court, or together with such commission 
and certificate, shall not only be sufficient 
to conveyor release any right of dower 
thereby intended to be conveyed or released, 
but be as effectual for every other purpose 
as if she were an unmarried woman. If 
the dwelling of the wife be not in the 
United States of America, the commission 
to examine her privily and take her ac
knowledgment, shall be directed to any two 
judges or justices of any court of law, or 
to the mayor or other chief magistrate of 
any city, town or corporation of the county 
in which the wife shall dwell, and may be 
executed by them in the same manner as a 
commission directed to two justices in the 
United States of America; and the certifi
cate of the judges or justices of such court, 
or the certificate of such mayor or other 
chief magistrate, authenticated in the form 
and with the solemnity by them used in 
other acts, shall be as effectual as the like 
certificate of the justices in the United 
States of America." Then follow other 
provisions of the act, which it is unneces
sary to notice. 

I do not think there can be any serious 
doubt but that under this act, the "court," 
which was authorized to take the privy ex
amination and acknowledgment of a mar
ried woman, was not restricted to a court 
within the state, but embraced every court 
which was authorized by the previous part 
of the section to take tbe acknowledgment 
of a person sui juris, whether in or out of 
the state. The 'immediate antecedent of 
the "court, II in the provision in regard to 
a married woman, is "any court of law" 
in the provision in regard to a non-resident 
party; and the grammatical, as well as the 
reasonable construction of the act gives to 
the word in question the enlarged rather 

than the restricted sense. 
509 "The next act is that of 1792, en-

titled, like that of 1785, "an act for 
regulating conveyances:" 1 Stat. at Large, 
new series, 84. It copies, almost li terally, 
the act of 1785, except that it embodies 
some additional provisions, and divides the 
subject, which that act comprehends in one 
section, into fourteen sections. The provi
sions of that act, which are herein before 
set out, are copied literally in the ad of 
1792 (except that the words, "or in the dis
trict or county wbere the lands conveyed 
lie." are inserted after the words, "reside 
not in Virginia," in the second line); that 
which relates to a deed executed by a non
re!5ident party, being the 5th, and that 
whicb relates to a deed executed by a hus
band and wife, being the 6th and 7th sec-

tions of the latter act: tbe 7th section 
applying only to a wife whose dwelling is 
not in the United States. Certainly there 
is nothing in the act of 1792 which requires 
that the words in question should be con
strued in a more restricted sense in that act 
than in the act of 1785. The act of 1792 
was slightly amended by an act passed in 
1794, Id. 293; but the amendment is not 
material to the present enquiry. 

By an act passed February 9, 1814, Seas. 
Acts, p. 35, important provisions were 
adopted in regard to conveyances; such as 
allowing them to be recorded on acknowl
edgment of the parties, or proof by 
witnesses in the clerk's office, or on ac
knowledgment before two justices in the 
country, certified in due form, under seal. 
And by another act, passed December 20. 
1814, Sess. Acts, p. 75, it was provided. 
that tbe privy examination and acknowl
edgment of a feme covert might be taken 
without any commission, before any two 
justices, in any county or corporation within 
the United States, or the territories tbereof, 
within which she might be. 

Such, substantially, was the state of tbe 
la w, so far as this case is concerned, 

510 when the revision of 1819 "took place. 
In that revision the law in regard to 

conveyances was embodied in an act en
titled "an act to reduce into one act tbe 
several acts for regulating conveyances. 
and concerning wrongful alienations." 1 
Rev. Code 361, ch. 99. The 1st, 2d, 3d and 
4th sections of that act correspond, almost 
literally, with the same sections of the act 
of 1792. The 5th section of the act of 1819 
is like the 5th section of the act of 1792, 
except that it is limited to a party residing 
I;not in the United States, or any territory 
thereof;" instead of extendinl!' to a party 
residing "not in Virginia, or in the dis
trict or county where the lands conveyed 
lay;" and except also that it makes a small 
omission, not necessary to be noticed. The 
15th and 16th sections of the act of 1819 
correspond with the 6th and 7th sections of 
the act of 1792, relating to a deed executed 
by a husband and wife. The sections wbicb 
in the act of 1819 intervene between the 5th 
and 15th, embody provisions of the act of 
February 9, 1814, with some amendment 
and some new provisions. The 15th section 
substantially agrees with the 6th section of 
the act of 1792, except the difference occa
sioned by the provision of the act of 
December 20, 1814, dispensing with a com
mission to take the privy examination and 
,acknowledgment of a feme covert before 
any two justices within the United States. 
and prescribing the form of the certificate 
of the justices; and except a provision in 
regard to the effect of a covenant or war
ranty contained in the deed of a feme covert. 
which is inserted in the said 15th, but not 
in the said 6th section. The words of the 
former section are identical with those of 
the tatter, in that part of each which relates 
to the appearance, examination and ac
knowledgment of a feme covert "in court." 
The words, "such privy examination, ac-
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knowledgment and declaration shall be at these consequences, I think we are bound 
thereupon entered of record in such court," to conclude that no change in the applica

follow in the former, but not in the tion of the words was intended; but that 
511 latter *section. But the effect of these this blending of the two subjects (real and 

words ;'s merely to condense and personal estate), has proceeded from inat
transpose a provision contained in the suc- tention, added to that desire to condense, 
ceeding section of the act of 1792, and not so visible in our revisals, and which, in 
to alter the sense. other instances, is carried so far as to sac-

If the acts of 1785 and 1792 authorized a rifice, in some degree, clearness to brevity. 
court of law of any other state or country This renders it often necessary to the nn
in which a married woman might reside, to derstanding of a law. that we should look 
take her privy examination and acknowl- back to its origin, and trace its progress; 
edgment to a deed for land in this state, and for this purpose the Statutes at Large 
the act of 1819 did the same thing. The ,by Rening are invaluable." The conclusion 
words in the former acts which conferred to which the court was led by the applica
such authority, were literally copied in the tion of this rule of construction to that 
latter, and must have the same meaning in case, was opposed to the literal terms of 
cach. That the 5th and 15th sections of the law in question. The conclusion to 
the act of 1819, which correspond with the which we are led by the application of the 
5th and 6th sections of the act of 1792, are rule to this case, is consistent with the let
separated from each other by several sec- ter as well as the spirit and reason of the 
tions compiled from intervening legislation, law. 
can certainly make no difference. Nor can I have considered this question so much 
it make any, so far as this case is concerned, at length, not because it was neces
that the 5th section of the act of 1819 is 513 sary to do so for the purposes *of this 
restricted to a party residing "not in the case, but because of the importance of 
United States, or any territory thereof," the question generally. I am informed that 
instead of "not in Virginia, or the district many deeds of married women for land in 
or county where the lands conveyed lie," this st;ote, have been recorded on certificates 
as in the 5th section of the act of 1792. of their privy examination and -acknowledg
The effect of that change in the act of 1819 ment before courts of record in other states; 
was to repeal so much of the act of 1792 as and that this course was pursued (in the 
authorized a court out of this state, but in belief that it was authorized by the acts of 
the United States, to take the acknowledg- 1785. 1792 and 1819) down to the period 
ment or proof of a deed executed by a per- when the present Code went into operation. 
son sui juris for land in this state. It was If the fact be so, it is a matter of the fillst 
at one time contended that such authority importance that those who hold lands under 
still existed under the act of 1792, notwith- such deeds, should be quieted in their titles 
standing the act of 1819; and that the latter by the judgment of this court. And this 
did not repeal the former act in that respect. is especially proper, since the present Code. 
But this court decided otherwise in Lock- p. 513, I 4, authorizes no other court to take 
ridge V. Carlisle, 2 Leigh 186. Shortly the privy examination and acknowledgment 
before that decision was made, and probably of a married woman to a deed, but a court 
while the case was pending in this court, authorized to admit such deed to record. 
an act was passed expressly authorizing While the Code plainly announces this rule 
any court of record in the United States, or for the future, it seems to increase the doubt 
any territory or district thereof, to take as to the pre-existing law, and makes it 
such acknowledgment or proof. Sup. Rev. more proper that the doubt should be re-

Code, p. 213, ch. 155. That act would moved. 
512 doubtless ·have authorized any such Having ascertained that the Circuit court 

court to take the privy examination of Rutherford county in the state of Ten
and acknowledgment of a married woman nessee had authority to take the acknowl
also, if the legislature had not supposed edgment of the appellee, the remaining 
that such authority already existed under enquiry is. 
the act of 1819. There was the same reason Secondly, Was it duly taken? 

_ for the existence of the authority in the At common law a married woman is con-
one case as in the other. sidered to be under the power of her hus-

I am therefore of opinion that, even look- band, and can make no valid deed or other 
ing to the act of 1819 by itself, but espe- contract. The statute law enables her to 
cially tracing it to its source, and viewing convey her interest in real estate in a cer
it in connection with antecedent acts on the tain mode. prescribed mainly with a view 
same subject, the Circuit court of Ruther- to protect her against the coercion, persua
ford county had authority to take the ac- sion or deception of her husband. It has 
knowledgment in question. The propriety, long been held that the requisitions of the 
and often the necessity of so tracing an statute need not literally, but must sub
act to its source, and viewing it in connec- stantially be complied with. To demand a 
tion with antecedent acts for the purpose literal compliance with them, would be, 
of ascertaining its meaning, is manifest. unnecessarily. to obstruct the alienation of 
and has often been asserted by this court. property and throw a cloud over titles. To 
In Shirley V. Long. 6 Rand. 744. Judge dispense with the substance of any of 
Carr, speaking upon this subject, in its ap- 514 them, would *be to deprive the wife 
plication to that case, says: "When we look of some of those safeguards which the 
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law has provided for her protection. Sev- appear from the record of the court or the 
eral cases are to be found in our reports, in certificate of the justices, that this authority 
\vhich a substantial, has been accepted in has been substantially pursued: though, if 
lieu of a literal compliance with these it so appear, the act, in either case, is gen
requisitions. Harvey & wife v. Borden, 2 erally conclusive. Harkins v. Forsyth, 11 
Wash. 156; Ware v. Carey, 2 Call 263; Leigh 294; Carper v. McDowell, 5 Gratt. 
Langhorne v. Hobson, 4 Leigh 224; and 212; Taliaferro v. Pryor, 12 Id. Zl'l. As 
Too v. Baylor, Id. 498, are cases of that I has been already stated, this is a case of 
kind. In the first two cases, it did not ex- an acknowledgment before a court under 1 
pressly appear from the commission or cer- Rev. Code of 1819, p. 365, i 15; which, or 
tificate, that the persons who took and so much of which as is pertinent to the 
certified the acknowledgment were justices; present enquiry, has already been set out 
and yet the fact was presumed by the court, in this opinion. That act ~equired in such 
in the absence of evidence to the contrary. cases, that three things should be entered 
The last two cases occurred under the stat- of record in such court, viz: lst, the privy 
ute of 1792, and were cases of acknowledg- examination of the wife: that is, that she 
ment before justices of the peace under a was examined privily and apart from her 
commission. In Lan~home v. Hobson, husband, by one of the judges of the court; 
most of the words used 1n the certificate of 2dly, her declaration; that is, that she 
the justices were different from the words declared to him, that she did freely and 
used in the law; and yet they were held to willingly seal and deliVf\r the said 
be equivalent. In Too v. Baylor, it was 516 writing, then *shown and explained 
not stated in the certificate that the deed to her, and wished not to retract it; 
was shown and explained to the wife by and 3dly, her acknowledgment; that is, 
the commissioners; and yet it was held that, before the said court, she acknowl
that the requisitions of the law were sum- edged the said writing, so again shown to 
ciently complied with; the court being of her, to be her act. Have these requisitions 
opinion that the act of 1792, while it re- been substantially complied wi~h in tbis 
quired the commissioners to show and ex- case? 'I'he certificate is in tbese words: 
plain the deed to the wife, did not require "The state of Tennessee, Rutherford Cir
them to certify that they had done so: cuit court, October term 1833: The within 
Though Tucker, P., was of opinion that it deed of conveyance was presented in open 
ought to appear from the certificate that court, and acknowledged by the said .John 
she understood the deed, and that the fact Zumbro to be his act and deed for the 
did so apJ;lCar in that case. On the other purposes therein contained. The court 
i'\;I.nd, Ha1rston v. Randolphs, 12 Leigh 445, thereupon proceeded to take the privy exam
is a case in which it was held that the ination of the said Mar\" Zumbro, wife of 
requisitions of the law were not sufficiently the said .John Zumbro, separate and apart 
complied with. That was a case of an ac- from her said husband, who acknowledged 
knowledgment before two justices of the that she executed said conveyance, freely 
peace, under the act of 1814 dispensing with and voluntarily, and without any fear, per
a commission to the justices and prescribing suasion or coercion of her said husband. 
the form of their certificate. It was con- All which was, on motion, ordered to be 
ceded, that though the form of the cer- certified. In testimony whereof," &c. 
tificate was given by law, yet it would This certificate wholly omits any dectara-

be sufficient if to the same --effect, tion of the wife that she wished not to 
515 *though not in the same words. In- retract what sbe bad done; and contains 

deed the law so expressly declared. nothing which tends to show that she made 
The certificate in that case varied from the any such declaration. Her wish to retract 
form prescribed, in several respects; but it what she had done, is perfectly consistent 
was considered that it substantially com- with every thing contained in the certificate. 
plied with the law except in one particular; The law, as we have seen, expressly required 
that the justices did not certify that the this declaration to be made and entered of 
deed was fully explained to the wife, nor rccord; and the requisi tion is very material. 
was there any thing in the certificate from I am therefore compelled to say that in my 
which her knowledge of its contents, at opinion the certificate is fatally defective 
the time of her acknowledgment, could be in this respect, and that the privyexami
inferred. And for that defect, the deed was nation and acknowledgment of the wife 
decided to be "oid as to the wife. were not duly taken. 

All the cases before cited were cases of It does not appear from the certificate 
acknowledgments before justices. There that the deed was shown and explained to 
has been no case before this court, so far the wife at the time of her privy examina
as I am informed, as to the sufficiency of tion. The law required this to be done; 
an acknowledgment before a court. The though, according to Too v. Baylor, it did 
law has prescribed somewhat different not require the fact to be certified. Tucker. 
duties to be performed by a court and by P., was of opinion in that case, as before 
justices taking the acknowledgment of a stated, that it ought atleast to appear from 
wife to a deed. But the duties in each case, the certificate that the wife understood 
whatever they are, must be substantially 517 *the deed. Bl1t the court did not 80 
performed. In each case a mere authority decide; and it never has been 80 de
is given by law, which must be pursued to cided. Nor is it necessary to decide the 
make the act valid and binding. It must question in this case; and I therefore ex-
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press no opinion upon it. If the fact ought 
to have so appeared in t11at case, it ought 
so to appear in this; for the act of 1792, 
under which that case occurred, used the 
same language in this respect as to an ac
knowledgment in court and an acknowledg
ment before justices. But the law 1I"as 
altered in regard to an acknowledgment 
before justices by the act of 1814, which 
prescribed the form of the certificate of the 
justices, in which the fact that the deed 
was explained to the wife is expressly 
stated. Hairston v. Randolphs, 12 Leigh 
-WS, was decided under that act. 

I think the decree ought to be aftirmed. 

The other judges concurred in the opinion 
4)f Moncure, J. 

Decree aftirmed. 

.518 *Craig's Heirs v. Walthall" Wife. 
.July Term. 181511, Lewlsburlr. 

•• W •• "-Coastructlon of--Cue at Bar.-Testator 
ownlnlr a larKe. and valuable tract of land. and 
leavinlr a widow and six Infant children. describes 
separate parcela of the land by boundaries. one 
of which he IrIves tQ each of his children. All to 
one of these parcela he says. "It Is my will that 
tbe above described part of my farm shall be 
owned by DIY son .Jobn (about thirteen). and I do 
bequeath It to blm subject to the control of my 
dear wife durlulr her widowhood. and tben to my 
lIOn .John for life." The widow takes a benellclal 
Interest In tbe land durlnlr her wldowbood. 

:3. Saaae-Jolatare UDder Statate-Dowir-CaM at 
BIIr.-The t·, .. Lator devises all bls land to bls dif
ferent children. IrIvlnlr tbe wife one of the parcela 
durlUll' her widowhood. which parcel bas the im· 
vrovements upon it. He also IrIves ber his slaves 
for Ufe. all the rest of bis Personal vroperty to 
enjoy and use for the best Interests of his cbll· 
dren; and the Interest on the bonds due blm to 
be used by ber for tbe benellt of his cblldren. 
This will be beld to be In lieu of dower under 
the act. Code. cb. liD. S 4. Ii. p. 474-6. t 

3. s...-s..e-.s.m_SIectIoa-Cue at Bar.-In 
sucb calle the widow bavlnlr been told that the 
provision In tbe will was In lieu of dower. and ad· 
vised to renounce It. declines to do so. and ex
presses berself satlslled with tbe prOvision; and 
takes llOSSesslon of the property' and holds It for 
four years. until she ·marrles.-Sbe bas elected 
to take under the will. and cannot tben claim ber 
dower. ---------------------------*See monolrr&pblc IIOt. on "Dower" (division VI. 

0) appended to Davis v. Davis .• Gratt.li87. 
tcode. ch. 1I0. S 4. "If any estate. real or per

BOnal.lntended to be In lieu of her dower. shall be 
conveyed or devlaed for the jointure of the wife. 
sucb conveyance or devise sball bar her dower of 
the real estate. or tbe residne thereof." 

I 5. "Bnt If such conveyance or devise were be· 
fore tbe marrlatre. wltbout tbe assent or durlnlr 
tbe Infancy of the fnM. or If It were after marrlalre. 
In either case tbe widow may at her election. waive 
sncb jolntnre and demand ber dower. And wben 
she shall demand and receive ber dower. the estate 
so conveyed and devised to her sball cease and 
determine." 

John Craig died in August 1852, leaving 
a widow and six infant children. By his 
will, which was duly admitted to probate 

in the County court of Montgomery, 
519 ·he laid off by metes and bounds three 

parcels of his land; and after desi~
nating the bounds of the first, he says, ' I 
want,I direct, I bequeath the above described 
or parcel of land to my daughter Mary 
Taylor Craig, with the exception," that he 
wished each of his other children to have 
an acre lot of the said tract near the town 
of Christiansburg. After setting out the 
bounds of the second tract, he says, "It is 
my will that the above described part of 
my farm shall be owned by my son John 
Craig; and I do hereby bequeath it to him, 
subject to the control of my dear wife, 
Emeline Craig, during her widowhood, and 
then to my son John for life." Third, he 
says, "I desire that part of my farm now 
occupied by my tenant, Ch's Furrow, and 
known as my Furrow place, to my daughter 
Melinda W. Craig." And then he direct • 
how certain lines shall be run. Fourth, he 
says, "I desire that the remainder of my 
farm shall be divided between my three 
children, ~leanor Lewis Craig, Ja's Robert 
Craig, and Ch's Joseph Craig, 80 as to be 
equal to each in point of value, or as near as 
can be made." 

The testator directed that all his negroes 
should be used by his wife Emeline Craig 
during her natural life; and then to be 
equally divided among his children then 
living. And he gave his wife all his per
sonal property except ala ves, to enjoy and 
use for the best interests of his children. 
And he expressed the wish that the bonds 
then due to him and bearing interest should 
be kept as long as the circumstances would 
allow, in the hands of good and responsible 
persons, bearing interest, to be used by his 
wife Emeline Craig for the benefit of his 
children. And he appointed his brother 
Robert Joseph Craig and his nephew James 
C. Taylor executors of his will; the latter of 
whom qualified as such. 

It appears that the eldest of the testator's 
children was at the time of his death about 
sixteen years old, and the second, John, 

waa about fourteen. It appears 
520 *too that the testator owned a large 

tract of very valuable land; there 
being at least eleven hundred acres, esti-· 
mated at thirty dollars per acre; and that 
all. the dwelling-houses and out-houses were 
on the part given to John Craig, whose 
land was estimated by some of the witnesses 
at one-third, and by one at one-fourth in 
value of the whole tract. The slaves were 
only six in number, and three of them were 
so old as to be an expense. The other per-
80nal chattels were horses, cattle, and the 
usual stock upon a farm. 

Soon after the death of John Craig, the 
widow was informed by the executor that 
there was a provision for her in the will, 
that the executor considered it in lieu of 
dower, and that it might prove insufficient 
for her support if she should marry again. 
And in view of this fact he advised her to 
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renounce the provisiodS of the will made 
for her, and elect to take her third. This 
she positively refused to do; saying she 
regarded the provision in the will as being 
intended for her dower, and ample for her 
support. It was also proved that her mother 
advised her to renounce the will; but she 
indignantly refused. And she occu1?ied the 
land subjected to her control durmg her 
widowhood, and held the slaves and other 
personal property from the death of John 
Craig until she married Thomas A. Walt
hall, in October 1855. 

In December 1855 Thomas A. Walthall 
and his wife filed their bill in th~ Circuit 
court of Montgomery county, against the 
children of John Craig, the object of which 
was to have dower assigned to the female 
plaintiff in the real estate of Craig. The 
bill stated that she continued in possession 
of the mansion-h()use and personal property, 
and cultivated the farm and appropriated 
the proceeds to the maintenance of the 
children. That she never elected to take 
the provisions of the will, for her benefit, 
if they could be said to be for her benefit, 

in lieu of her claim for dower. 
521 *The defendants answered, insisting 

that the female plaintiff had accepted 
the provisions of the will in he]; favor, and 
that they were in lieu of dower. The facts, 
as they appear in the record, have been 
already given. The cause came on to be 
heard in June 1857, when the court held that 
the female plaintiff was entitled to have 
her dower assigned in the real estate of 
John Craig; and appointed certain commis
sioners to lay it off and assign it to her. 
And from this decree the heirs of John 
Craig obtained an appeal to this court. 

Watts and Grattan, for the appellants. 
Staples, for the appellee. 
SAMUELS, J. This case presents, for 

the first time in this court, the question as 
to the true construction of sections 4 and 5, 
chapter 110, pages 474 and 475 of the Code 
of Virginia. This statute differs widely 
from that formerly in force, 1 Re,-. Code 
of 1819, ch. 107, i 11, 12, in regard to legal 
jointures; and it approache.. very nearly 
to the law of equitable jointure, as hereto
fore administered by the courts of chancery. 

Our case seems to turn upon the several 
questions: 

1st. What estate may make a jointure? 
2d. Has such estate been devised by Craig 

to his wife? 
3d. Was that estate intended to be a 

jointure? 
4th. If so intended, has the wife made a 

valid election, accepting the jointure and 
relinquishing dower? 

In regard to the first question: the statute 
is too plain to admit of doubt. Either real 
or 'personal estate of itself may make a 
jointure: it follows that both combined may 
have the like effect. The question was 
brought to the mind of the general assembly 
by the revisors, whether real estate only, 
or personal estate as well, should make a 
jointure. See Report of Revisors 565, ch. 

110, I 4, and note. The general as-
522 sembly *enacted that real or personal 

estate might make a jointure. It is 
not required that the jointure should begin 
at any particular period, or be of any par
ticular duration of time. 

Upon the second of the questions above 
stated, it appears that testator's whole per
sonal estate was bequeathed to his wife in 
some form; the slaves for life; his goods 
and chattels absolutely; for on the authority 
of Stinson's ex'or v. Day & wife, 1 Rob. 
R. 435, and Dold v. Wallace, 3 Leigh 258. 
it cannot be held that testator's children 
had any interest in the goods and chattels. 
The interest on money due to testator was 
given to his wife, to be used by her for the 
benefit of his children. This provision 
far exceeded the wife's distributive share 
in the personal estate, in case she had 
asserted her claim to such share within the 
time and in the mode prescribed by the 
statutes, Code, ch. 123, i 12, p. 524; Sess. 
Actsl852, ch. 28, i .1, p. 80. The argument 
on behalf of the appellees was chiefly di
rected to the purpose of proving that no 
ben~ficial interest in land was conferred by 
Craig's will on his widow; that her control 
over a portion of the real estate during her 
widowhood, was only as an agent or trustee 
for John Craig, the devisee in fee. If 
Emeline Craig the widow, and John Craig 
the son and devisee, had been strangers 
to the testators, I am inclined to think that 
the will would have conferred on her an 
estate during widowhood; that there is no 
appreciabl.r. difference between undefined 
control of real estate for a time, and a right 
to enjoy that estate for that time. However 
it would have been between mere strangers. 
yet the case affords other aids in the con
struction of this will: they are found in the 
relations of the parties, the condition of 
the estate, and of the beneficiaries under 
the will. Mrs. Craig, the widow, had a 
right of dower in her husband's real estate, 

which he could not affect without her 
523 consent. *He might by law offer her 

a jointure of real or personal estate, 
or of both, in lieu of dower; and if she ac
cepted the offer, her right of dower would 
be barred. The will should be construed in 
reference to the limits of the husband's 
power over his estate, and should be held 
to be within those limits, unless he appears 
to have intended to disregard them. If no 
property be given by this will as a jointure, 
then the husband exceeded his power in 
making present devises of his whole real 
estate by specific metes and bounds. This 
disregard must be followed by a derange
ment of the whole scheme of his will; for 
the dower in the whole estate must be as· 
signed without regard to the metes and 
bounds of the specific devises. Some of 
the devisees must give up the whole or a 
large portion of their land to be held as 
dower, and then look to the other devisees 
for contribution to alleviate the burden im
posed by the dower estate. 

It is not shown that there is any thing 
in the condition of John Craig the devisee. 
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which should require his property to be put 
under the control of his mother for an in
definite time. He was thirteen years old 
at the time of his father's death. If the 
deyise had been intended for his sole ben
efit, it is impossible to see what interest of 
his would be promoted by withbolding his 
property from him after arrival at full age; 
or by putting his property in the bands of 
another to be held for an uncertain time, 
without security to account for its profits. 
Other and younger devisees were left to 
the care of tbe law, to be exercised through 
guardians. It is apparent that the testator 
intended that his infant children should 
reside with their mother, the widow; thus 
it was necessary that she should have a 
dwelling-bouse; and it is shown by the 
record that the only dwelling-houses on the 
estate were on that part of the land .put 
under her control durinlf widowhood. The 

personal estate gIven to the wife, 
524 consists ·chiefly of slaves, live stock 

and farming utensils. Some of these 
subjects could be "enjoyed" and "used" 
only on a plantation. In my judgment it 
is clear that the widow was invested with a 
beneficial interest during widowhood in 
that part of the land put under, her control. 

Passing to the tbird question, it may be 
said th"lt the second and tbird questions 
run into each other to some extent, so that 
a part of what has been said in regard to 
the second, applies to the third. The tes
tator intended his will in all its parts to be 
effectual. If we suppose his intention to 
have been to create a jointure by means of 
the real and personal estate given to his 
wife, the will is consistent in all its parts. 
If, however, it be supposed that an estate 
in dower is yet to be carved out of the lands, 
then the devisees will, to some extent, be 
depri ved of the lands devised to them 
respectively; and parts of the will are in 
conflict. If it sball be held tbat no jointure 
was intended, tbe widow on the death of 
her husband was entitled to dower, one
third part of the whole estate. Whether 
she would hold the land devised, and also 
her dower assigned out of the other land; 
or whether the land devised to her would 
be required to contribute to the estate in 
dower, it is not necessary to consider; for 
in either event, the consequences would be 
so much at variance with the whole scheme 
of the will, that I am constrained to believe 
that the provision made for the wife was 
intended to be in lieu of dower, and not in 
addition to it. 

It only remains to consider the fourth 
question, whether the widow has made an 
election to accept the jointure in lieu of 
dower. On the general principles of law, a 
party cannot be required to make an election 
without such knowledge of the subjects 
submitted to his choice as will enable him 

to cboose discreetly. On the same 
S25 principles, a party cannot be «held to 

have made an election without such 
knowledge, unless it manifestly appears 
that he intended to waive the benefit of 
accurate information; that he intended to 

incur the risk of making a bad choice. In 
our case, it is shown tbat the wi40w had 
full knowledge of the property given her 
by the will; she had it in her own posses
sion; she repeatedly and expressly declared 
that she accepted and held the property as 
a full satisfaction of her interests in her 
husband's estate, and refused to take steps 
necessary to obtain any thing further from 
that estate. That an election may be made 
by acts in pais, seems to be well settled by 
the courts. 1 Lom. Dig. p. 146 of new 
edition, 121 of old; 1 Bright on Husband 
and Wife 546. 

It would be hard to conceive a case in 
which an election could be more distinctly 
made than was that in our case. 

I am of opinion the decree should be re
versed, and the bill dismissed; giving the 
appellants their costs expended in this court 
and in the Circuit court. 

The other judges concurred in the opin
ion of Samuels, :1. 

Decree reversed, and bill dismissed. 

526 *Hitchcox Y. Rawson. 

.July Term, 1858, Lew1sburlr. 

I. BJectment -Evidence-Record of Proc:eedlnlrs for 
Sale of Delinquent Laad.--On the trial of an action 
of ejectment, plaintiff claims under a conveyance 
from a commissioner of delinquent lands. and 
offers the record of the proceedlnp for the sale 
of the lands. In evidence. The defendant objects 
to It, for Irrelrularltles on Its face. 1. That the 
land was not forfeited. because the forfeiture 
for non·payment of taxes was In the name of the 
patentee who had sold and conveyed before It was 
returned delinquent In 1801 and to 1814: thouah It 
was never entered In any other name. 2. Because 
the decree for Bale was at a special term of the 
court. 3. Because the decree was conditional 
upon purchasers IrIvlnlr the bond. 4. Because the 
court on petition made an order directing the deed 
to be made to parties not reported to be the pur· 
chasers. I\. Because the deed was mad" by one 
comml88loner of delinquent lands: though there 
was but one. and the order directed him. But 
none of these Invalidate the proceedlnp so as to 
render them null as between the pnrchaser and a 
third party. In a collateral proceeding. 

2. Sa_- Declaration -Insufficient DHcriptloa of 
Land.t-A declaration In ejectment, Which de· 
scribes tbe land as a part of a larlrer tract owned 

.EjectaJent-Bvldenc:e-Record 01 Proc:eedlnlr. for Sale 
01 Delinquent ..... d.-See. In accord. Smith v. Chap· 
man, 10 Gratt. 445. 

Tax SaI .. -<:Ollaterallmpeacb_nt.-In Machlr v. 
Funk. IKI Va. _, 18 S. E. Rep. 1117. the principal case 
was cited as authority for the proposition that. 
where the record of the proceedlnp for the sale of 
land delinquent for the non·payment of taxes Is 
relrular on Its face, the validity of the proceedlnp 
cannot be collaterally as.~alled. 

tBJectment-Dec:laration-lnsuHIc:lent DetM:rlption of 
Land.-See the principal case cited In Moore v. 
Douelass. If W. Va. 725: Postlewaite v. WIRe, 17 W. 
Va. 12: Carter v. The Railway Co .. 26 W. Va. 852. 
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by plaintiff. near certain creeks which have no 
public notoriety. 1& defective. and may be de· 
murred to. 

a. s.me-.5II_-.s.me-V.rdlct.~-In such a case. a 
verdict which !lnds for the plaintiff the land in the 
declaration mentioned. is too vape to ~able tbe 
oMcer to deUver possession; and there must be a 
~ttlirt d, tWt'O. 

This was an action of ejectment in the 
Circuit court of the county of Ritchie, by 
.John Rawson against William Hitchcox. 
The declaration set out that the plaintiff 
was possessed in fee simple of a tract of 
land in the county of Ritchie, containing 
eleven hundred acres, and bounded as fol
lows: setting out the boundaries. And 
being so possessed thereof, the defendant 
afterwards, &c. entered into the said prem
ises, and unlawfully withholds from the 

plaintiff the possession of two hundred 
5'1/1 acres in and adjacent to the *waters 

of Hughes' and Bunnell's runs; it 
being a portion of the above mentioned 
tract of eleven hundred acres of land. 

On the trial of the cause, the jury found 
"for the plaintiff against the defendant 
the estate in fee simple in the land in the 
plaintiff's declaration mentioned." And 
on this verdict the court rendered a judg
ment, "that the plaintiff recover against 
the defendant the possession of the premises 
according to the verdict aforesaid." 

The plaintiff claimed title under a sale by 
the commissioners of delinquent lands: and 
on the trial, to maintain his title, he offered 
in evidence the record of the proceedings 
of the court directing a sale of the land: 
and the defendant objected to it as evidence, 
for errors apparent on its face; but the 
court overruled the objection and admitted 
the evidence. The report of the commis
sioners of delinquent lands stated that ten 
thousand acres of land had been patented to 
Hugh Lenox in 1785, and that it had been 
forfeited in the name of Lenox for the 
non-payment of taxes from 1801 to 1807, 
and from 1809 to 1814; amounting to sixty
seven dollat:S and fifty-nine cents, the dam
ages on which were one hundred and thirty 
dollars and thirteen cents. It also stated 
that Lenox had conveyed the land to Led 
Hollingsworth; that Hollingsworth con
veyed to Robert Morris in .July 1794, and 
that in March 1795 Morris con\'eyed it to 
Thomas Willing, .John Nixon and .John 
Barclay, in trust for the North American 
land company. The land does not appear 
to have been entered on the commissioner's 
books in the name of any of these parties. 
The land claimed by the plaintiff is a part 
of this tract. 

At a special term of the Circuit court in 
March 1841, an order was made directing a 
sale of the land aforesaid. And at the Sep-

See the principal case distinpisbed in Holly River. 
etc .. Co. v. Howell. 86 W. Va. _ 11; S. E. Rep. 115-
~s.me-s.me-SaIIIe-Verdlct.-See the principal 

case r.iled ill Holliday v. l\Iyel"ll. 11 W. Va. 1111; Board 
of EllucaUon v. Crawford. 14 W. Va. 800. 

See trenerally. monotrraphic note on ··EJectment.·· 

tember term of the court for the same year, 
the commissioners having reported 

528 that the *land had been purchased 
by .Josiah M. Steed, on behalf of the 

North American land company, at the price 
of two hundred and fifty dollars, of which 
he had paid one-fourth, but had failed to 
give his bond for the balance, as reqnired 
by the statute, the court made a decree that 
unless the purchaser should, within thirty 
days from the date of the decree, execute 
and deliver to the commissioners. his bond 
with security, &c. as required by law, the 
commissioners should proceed to resell the 
land. But if the purchaser should execute 
and deliver his bond to the commissioners 
in thirty days, then that said sale be con
firmed, and upon the payment of the monel' 
mentioned in the bond the commissioners 
should convey to the said Steed on behalf 
of said company all the title of the com
monwealth accruing under the forfeiture 
aforesaid in and to the said tract of ten 
thousand acres of land. 

At the April term 1842 the commissioners 
reported that Steed had executed the bond 
required of him within the time appointed. 
And thereupon the court decreed that the 
decree of the last term should be uncondi
tional. and the sale be confirmed. 

At the April term 1845 the trustees of the 
North American land company petitioned 
the court, stating that the land was the 
property of the company, and had been 
purchased by Steed for them; that the tax 
and damages had been paid; and aski ng 
that the balance of the purchase money 
not consumed in the payment of the taxes 
and damages, might be released; and that 
the commissioners might be directed to 
convey the land to them. And at the same 
term of the court a decree was made in 
conformity with the prayer of the petition. 

In the further progress of the cause, the 
plaintiff offered in evidence the deed from 
the commissioner of delinquent lands to 
the trustees of the North American land 

company; to which the defendant 
529 objected: -but the court admitted the 

evidence. To the opinions of the 
court admitting the record and the deed. 
the defendant excepted. 

After the plaintiff had introduced the 
evidence aforesaid, and a deed from the 
trustees of the land company to himself, 
for the tract of land herein before men
tioned, the defendant introduced the deeds 
from Lenox to Hollingsworth, and from 
Hollingsworth to Robert Morris. And then 
he offered to prove that Robert Morris was 
dead: that Maria Nixon was his daughter 
and heir at law, and that she was married 
to Henry Nixon. And he then offered 
further to prove that Henry and Maria 
Nixon had, on the 17th of September 1836. 
caused said land to be entered on the books 
of the commissiGner of the revenue, and 
charged with the back taxes and damages 
thereon; and offered further to prove that 
the said Henry and Maria Nixon had, on 
the 28th of October 1836, caused to be paid 
at the treasury office in Richmond. sixty-one 
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dollars and fifty cents, the said back taxes Circuit courts had the power to act upon 
and damages: It being admitted by the the reports of the commissioners and to 
defendant that he did not claim by, through order sales, in vacation as well as in term. 
or under the said Nixon and wife, but ad- and it would seem difficult to hold that 
Yersely to them. But the court, on the mo- what the judge might certainly do in vaca
tion of the plaintiff, excluded the evidence; tion he could not do at an intermediate 
being of opinion that the decree of the term. If under a strict construction of the 
court declaring the said land to be for- act, the court had not cognizance of these 
feited as to said parties, was conclusive proceedings as a "motion," why may not 
upon strangers in all collateral contro- its action be regarded as the action of the 
versies. To this opinion of the court the judge in vacation after he has signed the 
defendant excepted. And on his applica- order? To say that his order is upon 
tion a supersedeas was allowed. the record book and not upon the report of 

Hoffman, for the appellant. the commissioner savors too much of nicety 
for and sticking in the bark. 

Stephenson and William L. Jackson, But there is another answer to the objec-
the appellee. tion, and that is that although the order 

LEE, J. The various objections which for the sale was made at an intermediate 
have been urged in this case as grounds of term, yet the confirmation of the sale and 
error for which the judgment should be re- all the subsequent proceedings in relation 
versed, may be resolved into three. These to the subject were had at regular terms of 

are, the court. And if there had been an irreg-
530 *1. That the Circuit court erred in ularity in making the order for the sale at 

permitting the record of the decree an intermediate term. I think it should be 
for the sale of the ten thousand acres of regarded as abundantly cured by the sub
land granted to Hugh Lenox, as forfeited. I sequent ratification and the proceedings 
and of the subsequent proceedings by which afterwards had at the regular terms. 
the commissioner was directed to make the But it is said that the record of these pro
conveyance of the same to Dundas and ceedings was deprived of the character of 
Kugler, together with the deed so made by legal evidence because it appeared from its 
him to them, to be read in evidence to the face that the land was not in fact forfeited, 
jury though objected to by the plaintiff in that the case '\8S coram non judice and 
error. the decree of sa,le and the proceedings under 

2. That the court erred in refusing to per- it were merely void. 
mit the plaintiff in error to show that not- The position taken by' the counsel is that 
withstanding the decree for the sale of the as this land was conveyed by Lenox to 
land as forfeited, it was at the time in Hollingsworth as early as in the year 1794, 
point of fact not forfeited under the law the assessment in the name of Lenox for 
and not therefore liable to be sold as such. the years from 1801 to 1814 was illegal. and 

3. That the declaration and verdict were there could be no forfeiture for the failure 
both defective and insufficient and no to pay the taxes so illegally assessed. 
judgment could properly be rendered for the It may not follow as a necessary conse
plaintiff upon them. ql1ence that an assessment of taxes 

In support of the first of these objections 532 upon a tract of land would in *every 
se"eral reasons have been urged by the case be illegal and void because the 
counsel in argument. land had been previously conveyed to an-

lt is said that the order for the sale was other by the party in whoae name it was 
made at an intermediate term of the court, so assessed. But concede for the sake of 
and was a nullity because the court had the argument. that this land was improp
nf) power at such a term to make an order erly charged to Lenox after his conveyance 
of that kind. to Hollingsworth, the position assumed is 

The act of 1819, 1 Rev. Code. ch. 69, I 74, not made good. If the assessment in the 
p. 243, provides that the courts at such in- name of Lenox is to be repudiated. there 
termediate terms might hear and determine was no assessment of these lands in the 
all motions cognIzable by them whether name of anyone before or after 1814, be
the same were depending and could have cause the report ascertains that it had never 
been tried at the previous term or not. been entered for taxation on the commis
And the same provision is found in the act sioner's books by any of the grantees 
concerning Circuit superior courts of the Claiming under Lenox; and it would then 
16th of April 1831. Supp. Rev. Code, p. fall in the category of omitted land. as to 
157, 161. And while the reasons which which the provisions of the act of 1835 and 
forbade the trial of cases that could not subsequent laws had not been complied 
have been tried at the previous term could with. Thus, the report of the commis
have no application to proceedings under sioners and the proceedings had upon it. 
the la\vs concerning delinquent and for- qUlacunque via data, showed that this land 
feited lands, it might be doing no violence was forfeited and liable to be sold. If the 
to the spirit or language of the act to in- assessment in the name of Lenox was 
elude ex parte proceedings of that character good, then the taxes had not been paid and 
under the general and comprehensive term I the land was forfeited for the delinquency. 

"motions." But it will be observed If it was not good then the land had been 
531 *that by the sixth section of the act entirely omitted from the books after the 

of March 15, 1838, the judges of the year 1794, and was liable to sale as forfeited 
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for that cause. That the proceeding looked sale, both of whom it is said were re
to a forfeiture for delinquency and not quired by law to unite in the conveyance 
for omission from the books is not material to the purchaser. This was a matter en
to this enquiry. The question is of forfei- tirely within the control of the court. 
tllre or no forfeiture upon the face of the There was no absolute necessity for both 
record and does not concern the regularity commissioners to unite .in the conveyance, 
of the proceeding to enforce it. and the court might require the duty of 

Various irregularities are alleged to ha'l{e executing it to be performed by both or by 
occurred in the proceedings, the effect of one of them. The legal title was not vested 
which it is contended is to render the whole in the commissioners requiring the deed of 
a mere nullity. It is said that the court both to divest it; it remained in the com
had no power to direct a deed to be made monwealth until transferred to the pur
to any other person than the purchaser, chaser or those claiming by a conveyance 
and the case of Walton v. Hale, 9 Gratt. executed by such commissioner as should 
194, is cited to prove that the commis- be designated by the court. Chapman, the 
sioner, who it is assumed has all the power other commissioner, had resigned his office 
on this subject that the court possesses, before the order for the deed was made, and 
cannot eltecute the deed to a third per- it was perfectly regular and proper for the 

son. The error in this consists court to direct the other commissioner to 
533 ttin giving to the commissioner the make it. And if he had resigned or died 

whole power of the court. His duty before performing that duty. I can see no 
is to obey the mandate of the latter, and reason whatever to doubt the power of the 
without its order he can only convey to court to appoint some other person to per
the purchaser. But the court might in the form that duty in his stead. 
exercise of its ordinary powers direct the This last objection, and indeed most of 
deed to be made to a third person. Whether those made under the first head, proceed 
that should be by bill, or by petition (as in from a too narrow and restricted "iewof 
this case), or on motion cannot be material the functions and powers of the court in 
to this enquiry. The court has jurisdic- a proceeding for the sale of forfeited lands. 
tion to order the deed to be made to the It is a statutory proceeding it is true, but 
party shown to be entitled to it, and whether from the whole frame and structure of the 
that jurisdiction have been exercised with acts upon the subject, it is plain to my 
due regularity and formality, is a matter mind that it was intended to give to the 
which a stranger certainly in a collateral court the general powers of the court of 
proceeding cannot be permitted to enter chancery in executing the duty thereby 
into. As to him at least, factum valet, imposed and in carrying out the proceeding 
fieri non debet. And the same answer may to all its just and legitimate results; and 
be made to the argument that the court the fourth section of the act of 
could not direct the deed to be made to 535 "1837 (Sess. Acts, p. 10) expressly 
Dundas and Kugler after it had directed it places the sales of those lands on 
to be made to Steed the purchaser when the the same footing as those of other lands 
sale was confirmed, because when it made directed to be sold by a decree of the court. 
the order for the deed to Steed, the whole I think none of the objections urJed 
subject was disposed of and it had no longer against the admissibility of the proceed lUg 
any power o"er it. It is not denied that for the sale of the land as forfeited, as evi
the court might by some formal proceeding dence for the defendant in error in support 
to which Steed was a party, have directed of his claim, can be maintained; and with
the deed to be made to the trustees for the out intending. to say that it is absolutely 
land company on whose behalf he made such conclusive evidence of forfeiture either 
the purchase, and that Steed's rights were against those for whose default it was taken 
not duly respected is a matter of which to be forfeited or against strangers, as to 
third parties certainly cannot complain. It estop either in a subsequent suit from show
is not a question of jurisdiction but of the ing the contrary, I think it was clearly ad
regularity of the mode in which the juris- missible as prima fll:cie evidence at least 
diction has been exercised; and if there of such forfeiture and as a link in the chain 
be jurisdiction, whatever irregularities of the claimant's title. Indeed the admis
may have occurred in the course of the sibility of such a proceeding as evidence to 
proceeding, the decree will yet be e"idence, this extent was distinctly affirmed by this 
at least as against strangers in a sub- court in the case of Smith v. Chapman, 
sequent collateral proceeding. That mere already cited. 
irregularities in a case of this kind, Whether the record of such a proceeding 
will not suffice to exclude the record as evi- is to be regarded as on the footing of a 
dence in a subsequent controversy when judgment in rem and so conclusive as to 
offered by the party claiming under the sale forbid any attempt on the part of the former 

has been expressly decided by this owner or any third person in a collateral 
534 court ·in Smith v. Chapman, 10 proceeding, to show by proof that notwith

Gratt. 445, and it cannot be consid- standing the report and decree of sale, the 
ered any longer an open question. land was in fact not forfeited and not liable 

Nor is there any foundation, I think, for to sale, was the question sought to be raised 
the objection that the deed made to Dundas by the second bill of exceptions, and is the 
and Kugler was void because made by one basis of the second ground of error as above 
of the commissioners only who made the classified. It has never been decided by 
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this court, for in the case of Smith v. 
Chapman, cited and relied on by the coun
sel for the defendant in error, it did not 
arise and was not decided nor intended to 
be decided. In that case the questions in 
relation to this subject were as to the ad
missibilityof the record when it showed 
irregularities in the proceeding upon its 
face, and the supposed necessity devolving 
upon the party who offered it of showing 
that every thing was regular before he could 
have the benefit of it. There was no offer 
to show that the land in controversy 

was in point of. fact not forfeited 
536 ·when it was directed to be sold, and 

the precise question 80ught to be 
raised in this case did not and could not 
arise; and all that the court should be con
sidered as having adjudicated in that case 
was that the existence of irregularities in 
the proceeding apparent on the face of the 
record would neither render it inadmissi
ble as evidence nor as against strangers at 
least would impair the binding force and 
effect which it would have if free from such 
j rregulari ties. 

The question now sought to be raised is 
a grave and important one and will when 
properly presented, doubtless receive the 
careful and deliberate consideration of this 
court. In thiS' case however, I do not think 
it necessarily or properly arises. The bill 
of exceptions does not state what were the 
years for which the Nixons had caused the 
land to be entered on the books and had 
paid the taxes charged and the damages. 
They of course only caused it to be entered 
and the taxes paid for such and 80 many 
years, as they were advised they were re
quired to enter and pay for in order to save 
the forfeiture. But whether they made 
their entry and payment for all the years 
in ,vhich the land had been omitted includ
ing the years from 1SOl to 1814 inclusive 
(treating the entry for those years in the 
name of Lenox as in valid) or under their 
construction of the act of 1835 only made 
their entry for the years after 1814 when 
the previous laws declaring lands to be for
feited for failure to enter them on the books 
and to pay the taxes charged upon them, 
were repealed and the forfeitures accrued 
under them remitted, or for the years which 
followed after the con,-eyance to Morris or 
after his death when the supposed title of 
Karia Nixon accrued is left entirely uncer
tain_ It may be inferred that they did not 
enter and pay for the years from 1SOl to 
1814 because the amount that would have 

been due for those years alone accord-
537 ing to the cotemporaneous -assess-

ment, with the damages, was one 
hundred and ninety-seven dollars and 
eighty-three cents, while they only paid 
for all the years embraced by their entry 
on the books, the sum of sixty-one dollars 
and fifty-cents as the amount of all the 
taxes in arrear with the damages. Now it 
was not sufficient for the party to offer to 
prove payment of the taxes and damages 
which the Nixons considered to be in ar
rear. The years for which the entry and 

payment was alleged to have been made 
should have been shown in order that the 
court might see that proof of the entry and 
payment for those years would have been 
sufficient to save the forfeiture or at least 
would have been material and relevant When 
considered in connection with the proofs 
stated to have been previously given. To
tally in the dark then as to the range of the 
proposed proof, this court cannot see that 
It would have been either the one or the 
other; and the subject therefore comes in 
too questionable a shape to be entitled to 
challenge the consideration and adjudica
tion of this court. I think the court should 
decline to express any opinion at this time 
upon the question 80 imperfectly and doubt
fully presented; and I feel the less hesi
tation in adopting this course because in 
my view as will appear in the sequel, the 
party will not be deprived of the benefit of 
the question if he can present it in a proper 
and available form. 

It remains to consider the sufficiency of 
the declaration and verdict. The declara
tiOl) alleges that the plaintiff was possessed 
in fee simple of a tract of land containing 
eleven hundred acres more or less, of which 
it gives the boundaries. It then alleges 
that the defendant entered into the said 
premises and unlawfully withheld from him 
(the plaintiff) the possession of two 
hundred acres in and adjacent to the waters 
of Hughes' and Bunnell's runs, being a 

portion of the tract of eleven hundred 
538 acres. Our aet, Code, ch. 135, •• 8, 

requires that in ejectment the prem
ises claimed shall be described in the dec
laration with convenient certainty 80 that 
from such description, possession thereof 
may be delivered. Now in this declara
tion, I think there is clearly a want of that 
convenient certainty. Supposing tliat it 
is meant that the defendant entered into 
the part only, the two hundred acres, of 
which he is alleged to withhold the posses
sion (although it would seem that the entry 
was into the whole tract) yet the portion so 
wifhheld is 1I0t described with sufficient 
precision. It is "two hundred acres," and 
it is "in and adjacent to the waters of" 
the two runs named. But that there are 
runs known by those names is only infer
entially alleged, and if there be such 
streams within the boundaries of the 
eleven hundred acres, it must still be left 
in doubt of what land "in and adjacellt 
to" their waters possession is to be deliv
ered in case of judgment for the plaintiff. 
I think therefore the description lacks suffi
cient certainty and precision and that if a 
demurrer had been put into the declatation, 
it should have been sustained. There was, 
however, no demurrer, and the defect might 
have been cured by a verdict which did 
ascertain the subject with proper certainty 
and precision. Beverley v. Fogg, 1 Call 
484; Lovell v. Arnold, 2 Munf. 167; Bol
ling v. Mayor of Petersburg, 3 Rand. 563. 
But the verdict found is obnoxious to pre
cisely the same objection that applies to the 
declaration. It finds for the plaintiff an 

S65 



14 GRATT. VIRGINIA. RBPORTS, ANNOTA.Tl£D. 639,640,641,642 

estate in fee simple in the lana in the dec- will clearly Interfere with the proviSions of the 
laration mentioned, without stating in will, she must elect. 
terms whether it was the whole tract or the 4. Sluae-Slua_Same-E1ec:t1on-CaM at Bar.-In the 
two hundred acres only, and if the latter case above stated. thoUi'h the widow kept JI(lSIIeS

was meant, without specifying the bound- slou of the land for the live years aud cultivated 
aries or referring to any plat on which it It; aud took a lell'acy of property to the value of 
was designated or describing it otherwise five huudred dollars to aid her In carrylug on the 
than by reference to the declaration. There farm; still she having been under a mistake as to 
is therefore no more certainty and precision her rights under the will, will not be held to haTe 

in the verdict than there is in the elected to take under It; bUL may st111 take her 
539 declaration, and the defect in *the dower. 

tatter is not cured by the former. 
The judgment is according to' the verdict, 
and they no more or better enable the offi
cer to deliver possession of 'i:he subject 
recovered than the declaration itself. 

David S. Dixon died in Apri11847, having 
made his will, which was duly admitted 
to probate in the County court of Augusta. 
He left a widow and ten infant children. 
The second, third, fourth and fifth clauses 
of his will are as follows: 

"Secondly. I devise that my wife 
shall retain possession *of the farm 
for the term of five years after my 

decease, that t~e family be kept together. 
and the plantabon managed by my wife in 
the best possible manner she can; that the 
family, including my aged mother, be 
maintained and supported from the proceeds 
of the farm, and the education of my chil
dren attended to and paid for out of the said 
proceeds. And in order that my wife shall 
have the means of thus conducting said 
farm, I desire and devise, 

I think therefore the court should not 
have rendered any judgment upon the ver
dict but should ha ve set it aside and re
quired the parties to plead de novo; and I 541 
am of opinion to reverse the judgment and 
remand the cause to the Circuit court with 
directions to set aside the verdict arid the 
pleadings and to award a repleader. 

The other judges concurred in the opin
ion of Lee, J. 

Judgment reversed. 

540 *Dixon v. McCue" als. 
July Term, 1858, Lewlsburll'. 

I. Air_twa-Power under Will to Sell Realty-Con
trol by Court.*-Testator by hL~ will directs his 
farm shall be kept for five years and cultivated 
by hili widow for the support of his family. aud 
lonll'er If his executor think!! It will promote the 
Interests of the family; aud the executor Is vested 
with power to sell at the proper time, say after 
Bve years. And as each child arrives at the age 
of twenty-oue Years. he or she shall have bls or 
her share of his estate. The widow lives on the 
farm aud CUltivates It for five years. when the 
olde!!t child Is within a few mouths of being tweu
ty-one years old: aud then the executor olfers the 
land for sale. HBLD: If It was not the positive 
dnty of the executor to sell the land In time to 
pay the oldest child his share of the estate, the 
executor actlnll' In good faith, and beiug of opiu
ion that the luterests of the family require a sale, 
aud that opinion not disproved by the e\"ldeuce. It 
would be an uucalled for aud Improper exercise 
of power in a chancellor's Interfering and uuder
taklull' to substitute his discretion In the place of 
that of the executor. 

:I. WIU-ProvlslolUl for Wife-Dower -Election. to-The 
principles applicable to Lhe case of a widow as to 
lhe necessity of electlug between her rigbt of 
dower. and the provisions of her busband's wlll. 
are the same as those applicable to other persons. 

3. Same-Sa_ -Sa __ When EIec:tIon Nec:euary.+
If the widow's takln&, dower In the real estate 

*See monographic note 00 "Executors aod Ad
mlolstrators. " 

+See principal case cited and approved In Ruth
erford v. Mayo. 78 Va. 117, 128: Gregory v. Gates, 
30 Grall. 83. 

See also, monographic MI. ou "Dower" (dlvlslou 
VI. G) a.ppeuded to Davis v. Davl ... 2Ii Gratl. 5117. 

Thirdly. That my. wife' shall receive and 
retain out of my personal estate my negro 
man Dick, some domestic cloth and yarn. 
and such other articles besides, out of my 
estate at valuation or appraisement. as shall 
amount to the sum of five hundred dollars_ 

Fourthly. To effectuate my wishes and 
desires, I do hereby vest, in my executor 
(hereinafter to be named) full power and 
authority, at the proper time, say at the 
expiration of five years from the time of 
my decease (although I desire that my wife 
retain possession of the farm for a longer 
period, if my executor shall be of the opin
Ion that her management has been judi
cious, and the interests of the family 
promoted by such retention) ; at the proper 
time, I say, my executor is vested with full 
power and authority to dispose of all my 
real esta.te, in fee simple, in as full and 
large a manner, in every respect, as I could 
myself do if li ving; and in effecting such 
sales, he shall adopt such mode and terms 
of sale as shall best promote the interest of 
the estate. And after such sale is effected 
I give to my beloved wife, in addition t~ 
that herein devised to her, the sum of one 
thousand dollars, to be paid her by my ex
ecutor out of the first payment for the real 
estate. 

Fifthly. It is my desire, as heretofore 
expressed, that my wife shall keep the 
family together during the early period of 
the lives of the children, and that the pro-

ceeds of the farm, whilst under her 
542 control, shall *go to the maintenance 

of the family, and to the education of 
the children: and after the sale of the real 
~state, as directed, that the interest accru-
109 on that which shall remain, after pay_ 
ing the sum devised to my wife, shall be 
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applied in the same way as the products of left to his discretion. He may have erred, 
the farm have been, namely, to the main- and he is prepared to acquiesce in any thing 
tenance of the family, and the education the court may hold to be right underall the 
of the children. And my anxious desire is, circumstances. But it is a question in 
that my boys, ,vhen they arrive at a suit- which the children were interested and 
able age, shall be bound out, by my execu-, ought to be heard. 
tor, to learn good trades: but should either In June 1852 there was a motion to dis
of my sons prefer and desire an education, solve the injunction; which was overruled. 
and in the sound discretion of my executor,l And the court directed the children to be 
he shall deem it advisable, then a part of his i made parties; which was done. After
share of the estate may be applied to this I wards, in April 1853, the oldest son, having 
purpose, and such sum shall be deducted come of age in the previous year, answered 
from his share, when he shall arrive at the the bill, insisting upon his right to have 
age of twenty-one years, at which time, or his share of the estate; and expressing 
age rather, it is my desire that each of my the opinion that the true interest of 
children, sharing, and sharing alike, shall 544 all ·the.children would best be pro-
receive his or her fair proportion of the moted by following the plan indicated 
,vhole of my real estate." by the will of his father, viz: by selling 

'He appointed Thqmas McCue his execu· the land and dividing the money, and put-
tor, whu qualified as such. ting the children to respectable trades. In 

In April 1852 McCl1e advertised the farm the next year another of the children came 
for sale on the 29th of May; when Mrs. of age. and answered to the same effect. 
Dixon the widow filed her bill in the Cir- A great many witneases were examined 
cuit court of Augusta county ,to enjoin the on the questions, whether the farm had 
sale. She set out the provisions of the will, I been as well cultivated bv Mrs. Dixon. 
and stated that she had remonstrated with I since ~he death of her husband, as it had 
McCue, insisting "pon the necessity there I been in his lifetime; and whether or Rot it 
was, that she should retain the land to sup- i was the interest of the children that the 
port the younger children. who could not· land should be sold. Of course there were 
be supported db the interest of their shares I differences of opinion upon both points: 
of the purchase money; whilst she must be though it was generally the opinion of the 
separated from them. That she had man-I witnesses that the interest of the elder 
aged the farm judiciously, and it was then I children would be rromoted by a sale. It 
in a better state of cultivation than it was' appeared that six 0 the children were put 
at the death of her husband; and the in- i out from home; there remaining there only 
terests of the family would be promoted by the four youngest. 
permitting tier to retain possession of it. The cause came on to be heard in Feb
She denies tflat the executor is authorized ruary 1855, when the injunction was dis-

• under any fair construction of the will then solved. , 
to sell the land. Says that had she After the dissolution of the injunction 

543 not conceived ·herself entitled, under I the plaintiff filed an amended bill, claim-
the will. to retain the farm to enable I ing dower in the land, and also the provi

her to raise her children, she would have sion made for her by the will out of the 
renounced said will, and would have taken personal estate. This was contested by the 
the share of her husband's estate to which I executor and the elder children. They in
she would have been entitled by law. The. sisted that the provisions in the will in 
prayer of the bill was, that the plaintiff favor of Mrs. Dixon were in lieu of dower: 
might be permitted to retain the farm and: and that she had accepted them, having 

• cultivate it as heretofore, and thus secure i had possession of the land for five years 
a support for herself and her children; and under the will; and having received the 
for an injunction; which was granted. ! legacy left her out of the personal estate. 

McCue answered the bill. He said he had I The cause came on again to be heard. in 
advertised the sale of the land by virtue June 1855, when the court dissolved the 
of authority vested in him by the will of injunction. which had been reinstated. and 
his testator. and in the exercise of what dismissed the bills. Whereupon Mrs. Dixon 
he considers a sound discretion. That he! applied to this court for an appeal, which 
does not think that the interests of the I was allowed. 
family of his testator will be promoted by I 
permitting the plaintiff to retain longer Fultz, for .the appellant. 
possession of the land. That she barely BaldwlD. for the appellees. 
supports herself and those of the children ,545 ·DANIEL. J. I have experienced 
who are still with her. That the oldest I no serious difficulty in coming to the 
child will be of age in a few months, at conclusion that the appellant has wholly 
which time, according to the will. he will failed to make out a case on her original 
be entitled to have his share of the estate; bill. 
and he asks, how is that share to be given: I am not prepared to say that the period 
him; or how is he to be compensated for. had not arrived when to postpone any 
the delay in receiving his portion, upon· longer a sale of the farm would have in
the idea that by such delay the rest of the 1 voh'ed a plain disregard, by the executor, 
family will be more comfortable. It was' of the testator's intentions. 
this view of the subject which influenced I The second. third and fourth clauses of 
the respondent in determining the question, the will, as also the first portion of the fifth 
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clause, would seem to indicate a purpose, moted by Mrs. Dixon's continuing to retain 
on the part of the testator, to lea:ve it to the the possession and management. On the 
discretion of his executor either to sell the other hand. several others of them, whose 
farm immediately on the expiration of means of forming a judgment, apparent 
the term of five years, during which the candor in stating their reasons, &c. would 
appellant was to have the possession and seem to entitle their views of the matter 
management of it, or to defer a sale there- to an equal degree of consideration. regard. 
after as long as in his opinion the interest the management of the farm, of the chil
of the family would be promoted by its be- dren, and of the concerns and inter
ing retained in the possession of the appel- 547 ests of the family, *by Mrs. Dixon. 
lant. But in the last member of the fifth as in many respects wanting in proper 
clause, after expressing his "anxious de- judgment, and give it as their opinion 
sire" that his boys, on arriving at suitable that the interests of all the parties con
ages. should be bound out by the executor, cerned would be best promoted by allowing 
to learn good trades, the testator directs that the executor to proceed to an immediate 
if either one of them prefers an education, sale; whilst there are yet others, apparently 
the executor, if he deems it advisable, is equally worthy of credit, who, seeing no 
to apply a part of the share of such son in material difference in the management of 
the estate to that purpose; such part to be affairs by Mrs. Dixon,' from that pursued 
deducted from his share, on his attaining by her hubsand in his lifetime, think that 
the age of twenty-one years: "at which the interests of the children grown and of 
time or age (the will proceeds) it is my those nearly grown, would be promoted b,. 
desire that each of my children sharing and a sale at once, and that the interests of the 
sharing alike, shall receive his or her fair younger children would be best cared for 
proportion of the whole of my real e.state." by allowing Mrs. Dixon to retain the man-

The will of the testator was proved and agement and apply the proceeds of the farm 
ordered to be recorded at the April term of to supporting and rearing them; as had 
the County court of Augusta, 1847, and the been done in the case of the older children. 
advertisement of the sale of the farm is The charge in the bill, tha.t the executor, 
dated the 28th of April 1852. The term of in determining to make a sale of the farm. 
five years, during which the appellant had was prompted by a desire to advance hi. 
a right to hold the farm, independent of own pecuniary interest, rather than by a 
any consent on the part of the executor, regard to the interests of the family, derivell 
had therefore expired. The bill of injunc- no support or countenance whatever from 

tion filed bv the appellant appears to the evidence; and there is an entire ab-
546 have *been sworn to on the 3d, and sence of any thing to show that his conduct 

to have been filed on the 18th of May was actuated by any improper bias, or wish 
1852. And in the answer of the executor, to advance the interests of the older chil
sworn to and filed on the 7th of 'June 1852, dren at the expense of Mrs. Dixon and the 
Jte states, that "the oldest child is (then) younger children. 
nearly of age, and will be of age within a In such a state of things there would ap
few months; at which time, according to f!!ar, to my mind, to be a strong semblance, 
the will, he will be entitled to receive his If not of usurpation, at least of uncalled for 
share of the estate." And he asks, "How and improper exercise of power, in a chan
is that share to be given him, or how is he cellor's interfering and undertaking to sub
to be compensated for the delay in receiv- stitute his discretion in the place of that 
ing his portion, upon the idea that by such of the executor. 
delay the rest of the family will be rendered As already intimated, it would require a 
more comfortable?" "The property (he very liberal interpretation of the will in 
continues) is not increasing; no profits are favor of the pretensions of the appellant, to 
made. It was this view of the subject hold that the matter of proceeding to make 
which influenced the respondent in deter- a sale of the farm was, at the time of th~ 
mining the question left to his discretion." filing of the bill, any longer optional with 
As to the fact, stated by the executor, in the executor, and had not become, b,. 
respect to the age of the oldest child, I take 548 reason of the approaching *majorit,. 
it there was no dispute. In truth, in her of the oldest son, a peremptory duty. 
amended bill filed on the 27th of January And if this difficulty were out of the wa,. 
1853, Mrs. Dixon admits that Franklin of the appellant, it seems to me quite clear 
Dixon, the oldest son, came of age in the that the powers with which the testator 
month of September preceding. designed to clothe the executor, if not of 

In the testimony of the numerous wit- a character purely discretionary, resting 
nesses who were examined as to the man- wholly on opinion and judgment, and 
agement of the farm by Mrs. Dixon, and therefore belonging to a class of powers 
as to whether the interests of the family over which courts of equity generally dis
,vould probably be promoted by her being claim all control, at least partake so strongl,. 
allowed to retain the possession for a longer of that character as to make the exercise of 
period. there is much conflict. Several of such control dependent upon its being 
them, who seem to be men of observation shown that the executor was proceeding to 
and experience in such matters, think that act not upon an honest judgment aDd a 
the farm has been judiciously managed, sound discretion, but upon some fraudulent 
and expres'l the decided opinion that the I or improper motive, or clear mistake of 
interests of all the children would be pro-I duty. 
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This has not been shown. I see nothing 
in the case from which to infer that the 
executor has not been governed by a sin
cere, impartial and just regard to the inter
ests of all concerned. And I think that the 
Circuit court properly refused to stay a sale 
any longer, on the grounds taken by the 
appellant in her original bill. 

Several questions arising upon the 
amended bill, remain to be considered. 

The first of these is: Has Mrs. Dixon, 
upon a proper interpretation of her hus
band's will, a just claim to the provisions 
therein made for her, and also a right to 
have dower assigned her in his estate? 

The general principles in reference to 
which this question must be considered. are 
few and 'vell ascertained, notwithstanding 
the precedents disclose much apparent con
flict in the opinions of judges engaged in 
the task of applying those principles to the 
special facts and circumstances of partic
ular cases. 

The cardinal doctrines upon the subject 
are clearly and concisely stated by Vice 
Chancellor Kindersley, in the case of Gibson 
v. Gibson, 17 Eng. L. & E. R.349. The 

first principle (he says) is, that the 
~49 doctrine of "election is founded on 

the same reasons and go,-erned by the 
same rules when applied to a :widow claim
ing dower, as when applied to any other 
case. The second proposition, as appli
cable to all cases, is, that a person, who is 
entitled to any benefit under a will or other 
instrument, must, if he claims that benefit, 
abandon every right or interest the asser
tion of which would defeat, even partially, 
any of the provisions of that instrument. 
And applying this to the case of dower, the 
doctrine is. that if the testator has made 
~uch a disposition of his real estate. as that 
the assertion by the widow of her right to 
dower would prevent that disposition taking 
effect as the testator intended, then she 
must elect to abandon either her dower. or 
the benefit given her by the will. The 
third proposition is, that in no case is a 
person to be put to an election, unless it is 
clear that the provisions of the instrument, 
under which he is entitled to any benefit, 
would be. in some degree, defeated by the 
assertion of his other rights. A nd there
fore, in the particular case of dower, unless 
it is beyond reasonable doubt that the as
sertion by the widow of her right to dower 
would prevent the giving lull effect to the 
testator's intention, the widow shall not be 
put to her election. It is not enough (he 
continues) to say that uoon the whole will 
it may fairly be inferred that the testator 
intended his widow should not have her 
dower; in order to compel her to elect, the 
court must be satisfied that there is a pos
itive intention. either express or clearly 
implied. that she is to be excluded from 
dower. He adds, as a fourth proposition, 
that the intention to exclude the widow 
from dower must be apparent on the face 
of the will itself. 

To the extent of the first three proposi
tions, as I understand them, the doctrine 

upon the subject is the same in Virginia 
as in England. The fourth proposition, 

however. restricting the search for the 
550 testator's "intentions to the face of 

the will (whatever may be the state 
of the law upon that subject in England) 
has been so far modified in this state by 
our statute and the decisions of our courts 
as to allmv the circumstances of the testator 
and the relative situation of the parties to 
be referred to as evidence, in all enquiries 
touching the true interpretation of the will. 
Ambler & wife v. Norton, " Hen. & Munf. 
23; Herbert and others v. Wren, 7 Cranch's 
R.370. 

The rule with us in respect to the admis
sibility of extrinsic evidence to explain a 
will generally, as stated by Judge Lee, in 
the case of Wootton v. Redd's ex'or, 12 
Gratt. 205, is, that in expounding wills, 
"extrinsic evidence ~ay be resorted to for 
the purpose of showing the situation of the 
testator and the state of his family and of 
his property at the time of making his 
will." And he adds, that "generally, evi
dence may be received, as to any facts 
known to the testator which may reasona
bly be supposed to have influenced him in 
the disposition of his property, and as to all 
the surrounding circumstances at the time 
of making the will. " . 

There are dicta of English chancellors to 
the effect that, in order to put the wife to 
her election, it must appear from the will 
that her right to dower was present to the 
mind of the testator, and that his disposi
tions were made in reference to it, and 
with a purpose to exclude it. And there 
are expressions in the latter part of V. C. 
Kindersley's statement of his third propo
sition, which, if taken alone, would seem 
to countenance such an idea. But when we 
look to his whole statement. I think it 
quite clear tliat he meant to affirm nothing 
further on that head than what was said 
by Lord Alvanley in French v. Davies, 2 
Ves. jr. R. 572, viz: that the testator must 
appear to ha,-e the wife!s rights in mind, 
and mean to bar her, or that what she 

demands is repugnant to the disposi-
551 tion. This ·idea of the necessity of 

a presence of a wife's rights b the 
mind of the testator, was urged by counsel 
in the case of Parker v. Sowerby, 27 Eng. 
L. & E. R. 154, but was rejected: the chan
cellor observing that to raise a case of elec
tion against a wife pro,-ided for by the 
,vill, nothing more was required than that 
it should be apparent upon the will that the 
intention of the testator was to dispose of 
his property in a manner which was in
consistent with the right to dower. 

It has been frequently said by learned 
judges and law writers that the implication 
which puts the widow to her election, must 
be a clear and necessary one. 

Dangan, Ch., in the case of Bailey v. 
Boyce, 4 Strobh. Eq. R. 84, whilst stating 
the law \"ery strongly in favor of the rights 
of widows, still thought it proper to explaio. 
what he understood and intended by a nec· 
eSRry implication. "There is (he s 
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of course some latitude here as to what is dower, when properly settled by way 
a necessary implication or inference. A 553 *of jointure. Thus, if before mar
necessary implication or inference arising riage a woman of full age enters into 
on the face of a will or deed, I apprehend, articles with her intended husband, by 
unless words have lost all certainty, means which ten thousand dollars in stock are 
a construction the converse of which would settled upon her in lieu of dower, I should 
be unreasonable, far-fetched and forced." have no doubt it would operate an absolute 
And it is, I take it, in the sense of this bar under the broad terms of our act, unless 
definition that expressions of the kind have indeed they shall be narrowed down by judi
been usually employed. cial legislation. See Ambler v. Norton, 4 

In saying in the case of Higginbotham Hen. & Munf. 23. And so, though a devise 
v. Cornwell, 8 Gratt. 83, that "the conclu- of ten thousand dollars either expressly or 
sion against the claim of the widow' ought by averment in lieu of dower, is no abso
to be as satisfactory as if it were ex- lute bar (since the wife is not bound by the 
pressed," Judge Baldwin has, as I humbly will of her husband), yet it will so 'far 
conceive, stated the doctrine somewhat too operate as a jointure under the act, that she 
strongly. A rule thus rigid, whilst it will be compelled to make her election and 
formed no necessary foundation for the relinquish either the dower or the bequest ••• 
judgment of the court in that case, would, At p. 7H, he observes further, "To con
in my opinion, come in conflkt with deci- stitute the jointure an absolute bar, the act 
sions in numerous cases which ha,-e been also requires that it must take effect imrne
too long and too generally recognized as diatelyon the husband's death. continue 
precedents, to allow of dissent or doubt in during her own life, and be determinable 
respect to their authority now. There are only by such acts as will forfeit her dower 

comparatively very few of the reported at common law. Yet observe, if it wants 
552 cases, wherein implications "of the these requisites, the widow cannot take 

_ testator's intentions have prevailed both. If she demands her dower, the esta te 
in putting the widow to her election, in conveyed in lieu of it shall cease." The 
which it would be truly said that the con- first of the propositions thus stated by 
clusion against the claim of the widow was Judge Tucker, has in effect been recently 
as satisfactory as if the testator, in tlie very decided by this court in the case of Find
terms of the devise, had expressed an inten- ley's ex'ors v. Findley, 11 Gratt. 434; nn 
tion to exclude it. And I think it fairly which a wife was held to be barred by an 
results from the authorities, that whenever agreement in contemplation of marriage. 
the inference against the widow's right is wherein the husband covenanted and bound 
clear beyond reasonable doubt; whenever himself, his heirs, &c. to pay her, if she 
the implicatioRs against her are so strong, survived him, certain sums of money. to 
that, to defeat them, resort must be had to be received by her in bar of, and in 'full 
a forced, far-fetched or unreasonable con- compensation for her dower. The other 
struction of the will, a case is made which propositions stated by him are, I think. 
puts her to her election. equally just and correct. The question in 

The case of Wiseley v. Findlay, 3 Rand. such cases, whether the wife shall be put 
361, is cited in the petition for the appeal to her election, does not turn on the char
as authority for the propositions, that a acter of the estate, as whether real or per
devise by a husband to his wife of his sonal, in which the provision is made for 
whole lands for years, even if expressly her. The true enquiries are, Is it rna n i
declared in the will to be in lieu of dower, fest that the provision was intended to be 
would not, though she took the lands under in lieu of dower? Or, Is it clear that the 
the will, be such a jointure as could bar her claim of dower conflicts wi th 
right of dower. And that no provision 554 *the devise to another, of the subject 
made for her in her husband's will, in per- in which the dower is claimed? 
sonal estate, though accepted, can bar a As has been already intimated, however. 
widow of her dower in his real estate. On whilst the general principles underlyi ng 
a reference to the case it will be seen that questions of the kind, can no longer be re
no such propositions were decided by the garded as subjects of serious controversy. 
court; though it is true that dicta to that yet, in the application of the principles to 
effect were made by Judge Green in the the cases, much conflict in the decisions. 
course of his opinion. Judge Tucker, in will be found to exist. Not unfrequently. 
vol. 1 of his Commentaries, at p. 74--5, re- cases in which the implications of the tes
marks at some length on the case of Wiseley tator's intention to exclude the claim o'f 
v. Findlay; and at p. 75, he says, "It is dower have been adjudged sufficiently strong 
very certain that in that case, the provision to put the widow to her election, are found 
being by will, it was no absolute bar, if to be distinguished from others where the 
the wife chose to renounce it; which she opposite result has been arrived at, by fea
might have done, notwithstanding more tures of little mark or prominence. And ill 
than a year had elapsed from her husband's some classes of cases, the conflict of deci
death; as the act requiring such prompt sions is direct, the opposmg judgments 
renunciation did not apply to her dower growing out of the different degrees of 
light. Still we are 110t precluded, I pre- weight allowed by different judges to facts 
~ume, by the opinion of the court in that I of the same or a like character. Thus, in 

.case, from giving to the act a construction numerous cases it has been decided. and 
which would make even personalty a bar to I may be regarded as clearly settled by the 
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English decisions, that when a testator that the testator did not mean his wife 
merely devises all of his lands to be sold to enjoy dow.er also, inasmuch as all 
and a part of the proceeds to be paid to his his estates meant only what was his. own 
wife; or where, after making bequests or to devise, yet a devise upon trust to manage 
devises to his wife, he dedses the residue a farm, or the giving a power to lease lands, 
of his estate or the balance of his lands to had been considered indicati've of an inten
others; no such implication arises of an tion to deprive the widow of her rights, 
intention on the part of the testator to ex- which, in the absence of such a power or 
elude the widow's claim to dower in such trust, she would be entitled to claim. The 
residue or balance of the real estate, as will cases on this subject (he said) were too 
put her to her election. It is said that the numerous and uniform, and their authority 
claim to dower does not, in either of such too high to allow him to hold, at the pres
cases, come plainly in conflict with the in- ent day, that the principles to be deduced 
tent ions of the testator in respect to other from them were not the established law. 
objects of his bounty; that except where he The case before him, he further observed, 
has plainly indicated a purpose to do so, it came within the authority which had been 
is not to be presumed that he has designed cited, subject, however, to the observation, 
to give away rights that do not belong to that the right to dower arose out of a par
him; that such devises do not in terms im- ticular freehold estate, while the benefit the 
port any thing more than all of the testa- widow received was out of the personal 
tor's interest in the subjects given. estate, and from an annuity charged on an 

In the case of Foster v. Coak, 3 estate different from that out of which 
555 Brown. C. C. 347, *Lord Thurlow met dower was claimed. Now, the rule (he 

the argument, that by the devise of said) was this: "If a testator devises any 
"all my estates," the testator meant to portion of his real estate in such a manner 
exclude the claim of the widow, with some- that the claim of dower would defeat that 
thing of irony in the remark-"" Because the intention, then the widow is put to her elec
testator gives all his property to the trU80- tion, if there were even the slightest bene
tees, I am to gather from his having given fit-a gold watch for instance-conferred 
all he has, that he has given that which he upon her by the same instrument." And 
had not." his decree was in accordance with the fore-

In the case of Gibson v. Gibson, already going views. 
cited, V. C. Kindersley, after citing the In the case, however, of Warbutton v. 
foregoing observation, pursues the answer Warbutton, 23 Eng. L. &: E. R. 415, coming 
to arguments of a like character, with a on the year after (1854), before Stuart, V. 
few add~tional pointed remarks. "When it C., he made a directly opposite decree. In 
is recollected (he says) that it is only be- the course of his opinion he said, that the 
cause the lands are his that the wife is en- power of leasing might be a strong circum
titled to dower out of them at all, it would stance, but that it was not enough to put 
be strange if his describing them as his the widow to an election: and he endeav
should have the effect of excluding her from ored to show, that in Parker v. Sowerby, 
her right to dower. She is entitled to the opinion and decree had proceeded from 
dower only because the lands are his; and a misapprehension of the decisions on 
the argument is, that because he describes which they were founded. This decree in 
them as his he meant to deprive her of Warbutton v. Warbutton induced the de
dower." Still. upon the question whether feated party in the case of Parker v. 
the ,vidow is put to her election by an an- 557 Sowerbv *to take an appeal in that 
nuity payable out of all the testator's case. In the Court of appeals, con
estates or lands, the decisions have not sisting of the Lord Chancellor Cranworth 
been uniform. There is probably a pre- and Vice Chancellors Turner and Knight 
ponderance against putting her to an elec- Bruce, the subject was fully discussed, and 
tion in such cases; but there are many well the entire line of authoI'ities examined and 
considered decisions the other way. And reviewed. The views of V. C. Kindersley 
yet it is not easy to perceive any material were fully sustained, and his decree affirmed 
difference, in the reasoning applicable to by a unanimous court. 
such cases, from that which was received There is still, however, a further class of 
as so satisfactory in the class of cases first cases, which, as I conceive, bears more 
mentioned. directly on the one before us than any 

And yet again, in cases where the testa- to which reference has yet been made. 
tor has devised all his estates, or all his In the case of Miall v. Brain, 4 Madd. R. 
lands, or the residue of his estates or lands, hB, where the testator devised his estate to 
to trustees, with power to lease, the English I trustees, with directions to permit his 
chancery court, after much discussion and daughter to use, occupy and enjoy a certain 
some conflict of decisions, seems now to freehold house for her life. The vice 
have come to the settled conclusion that I chancellor held, that the testatoT contem
the w.ife, in such cases, if provided for to plated for his daughter the personal use, 
any extent by the will, must make her occupation and enjoyment of the house, 
election. Kindersley, V. C., in the case of which was inconsistent with the widow's 
Parker v. Sowerby, 21 Eng. L. & E. R. right to dower therein. And the widow 
39, said, that there was a series of cases was put to her election. 

which decide that although a devise of A like decree was made in the case of 
556 !tall a testator's estates is no proof. Butcher &: wife ". Kemp,S Madd. R. 61. 
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The facts of the case are stated with suffi
cient detail, in the opinion of the 'vice 
chancellor, to show its arplication to this. 
"The testator {he said directs that his 
trustees shall stand possessed of the farm, 
which he describes as containing about onll 
hundred and thirty-six acres, during the 
minority of his daughter, upon trust to 
carryon the business thereof, or to let the 
same upon lease for her benefit, as they 
should think best j and for that purpose, 
gives them all his stocks, cattle and imple
ments on the farm. The question is, 
whether the testator can be considered as 
speaking of his interest in the farm s11bject 
to his widow's claim of dower. His plain 
intention is, that his trustees should, for 
the benefit of his daughter, have authority 
to continue his business in the entire farm 
which he himself occupied, consisting of 

about one hundred and thirty-six 
558 acres; and ·this intention must be 

disappointed, if the widow could have 
.assigned to her a third part of this land." 
Like views prevailed in the case of Roadley 
v. Dixon, 3 Condo Eng. Ch. R. 356. The 
analogy between that case and the one 
under consideration, will be seen in the fol
lowing brief extract from the opinion of 
the lord chancellor: "After devising his 
real estate generally, the testator adds, 
. And upon further trust, that they my said 
trustees do and shall, during the minority 
of my said son, occupy and manage the 
farm now in my own possession, employ
ing a proper person as bailiff to superintend 
the same.' The farm in the testator's 
own possession was the farm at Searby j 
and it formed a very considerable portion 
of the whole of the property which he held 
in Searby. It was the intention of the 
testator, therefore, that that farm at Searby 
should be occupied and managed by his 
trustees, and that they should take pos
session and hold possession of it. To as
sign that part of the property for dower, 
setting it out by metes and bounds, would 
be inconsistent with such an intention." 

The case of Birmingham v. Kirwan, 2 
Sch. '* Lef. 444, to the extent of the opinion 
and decision respecting the house and 
"demesne of 170 acres," in which dower 
was claimed, may be ranged in the same 
class of cases. See also Taylor v. Taylor, 
20 Eng. Ch. R. 727 j and Lowes v. Lowes, 
26 Eng. Ch. R. SOL 

Testing this case by the foregoing prec
edents, I do not think that the claim of the 
widow, to its whole extent, can be justly 
sustained. The directions in the second 
and third clauses of the will, that the 
widow shall retain possession of the farm 
for the space of five years after the testa
tor's death, and manage it in the best pos
sible -manner: that the family, including 
the testator's mother, shall be all kept to
gether and maintained and supported from 
the proceeds of the farm: that the 

education of the children shall be 
559 ·attended to and paid for out of said 

proceeds: and that, in order that the 
widow shall have the means of thus con-

ducting the farm, she shall receive and 
retain out of the personal estate the negro 
Dick and other personal property, to the 
amount of five hundred dollars in value. all 
tend to show that the testator intended that 
the farm in its entirety should be held by 
the widow, and enjoyed by her and the 
family as a home: that the farm as one en
tire undivided concern should be cultivated. 
controlled and managed by her j and that 
the proceeds of the whole of it should con
stitute a fund in her hands to be by her ap
propriated to the support of herself and the 
family, and the education of the children. 
When with these intrinsic evide'nces of in
tention we couple the facts that the children 
were ten in number, and several of them 
of tender years, and that the farm was a 
small one, the implication of the testator's 
intention to exclude dower in the :farm 
during the five years and until the executor, 
in the exercise of his discretion, should 
proceed to a sale, becomes so strong as to 
admit of no reasonable doubt. We may I 
think safely conclude (as was said by the 
chancellor in Birmingham v. Kerwan), in 
respect to "the house and demesne" in that 
case, that the testator intended the widow 
to retain possession of the whole farm 
"under a right created by the will, and not 
part of it, under a right which she had pre
viously had, and part under the will." 
She could not, during the space of time 
above mentioned, have taken a third of 
the farm to her own exclusive use, without 
breaking in upon a scheme in which others 
had, under the will, a beneficial interest. 
The children had an interest, an essential 
interest, in the proceeds of the farm. Their 
support, maintenance and education are 
not referred to, and treated, by the testator 

merely as motives or inducements 
560 leading to the devise to the ·widow. 

but are coupled with it as a trust and 
imposed upon it as a charge. 

No doubt or cloud is thrown over the in
dications of the testator's intentions. to be 
collected from the second and third clauses 
of the will, by the language which he has 
employed, in the fourth clause, in directing 
the sale of the real estate. If this direc
tion, and the further direction to pay the 
widow one thousand dollar& out of the pro
ceeds of the sale, constituted the only pro
visions in which the testator set forth the 
position which he intended her to occupy 
in respect to his real estate, the rights 
which he wished her to have therein after 
his death, there would be room to argue 
that the case came within the inftuence of 
the first class of decisions to which refer
ence has been had. In such a state of 
things, it might be said that the expres
sion, "my executor is vested with full power 
and authority to dispose of all my real 
estate in fee simple, in as full and large a 
manner in every respect as I could myself 
do if living," did not show a clear purpose 
to bar the widow of her dower, inasmUCh 
as the testator, "if living," would have no 
"power or authority" to dispose of her right 
thereto j and that hence no conftict could 
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arise from the widow's claiming both her 
dower and the thousaDd dollars. But, as 
we have seen. such is not the case. And 
there is no rule which requires us to cull 
out from the will the expressions most 
favorable to the pretensions of the widow, 
and, rejectinlf the explanations furnished 
by other porbons of the will, to treat such 
expressions as the controlling indications 
of the testator's inteDtioDs. The provisions 
which the testator has made for his wife 
and children out of the products of his real 
estate for the five years after his death, 
and out of the proceeds of the sale thereof 
after the expiration of that period, are 

closely connected parts of one entire 
561 scheme. And when we "read those 

provisions in the connection iD which 
they were writteD, and in the light of the 
circumstances by which the testator was 
surrounded; when we see that the farm on 
which he lived cODstituted the whole of his 
real estate; that the provision which he 
makes for his widow out of it is liberal, 
having regard to its value; and that the 
shares which the children are to receive 
respectively out of the proceeds of the sale, 
after the paymeDt of the one thousaDd dol
lars to the widow, constitute, at best, but 
very scanty provisioDs for their support IJnd 
education and outfit; the ambiguity of ex
pression in the clause in question is clellred 
away, aDd we are led to a conclusion, sat
isfactory beyond all reasonable doubt, that 
the testator intended his wife to have DO 
other rights in the subject than those con
ferred upo~ her by the will. 

I concur therefore iD the opinion of the 
Circuit court. that the widow is not entitled 
to dower in the land, and at the same time 
to the legacy of ODe thollsand dollars given 
her by her husband's will out of the pro
ceeds of the sale of the land. But I do not 
think she has done aDY thing which deprives 
her of the right to make her election now. 
Her retaining possession of the farm after 
her husband's death, does not of itself 
furnish cODclusive eddence of her haviDg 
elected to accept the provisions made for 
het' by the will. Her possession down· to 
the period of the advertisement of the farm 
for sale by the executor was, unexplained, 
conduct of an equivocal character, suscep
tible of reference, either to her rights as the 
widow of the testator, or to rights conferred 
upon her by his will. No state of things 
has grown out of her action in the matter, 
to disturb which now, would work wroDg 
or injury to others. It is true, that in her 
bill she discloses the fact that in retaiDing 
possession she had beeD acting under her 
husband's will, but under her husband's 

will. as she construed and under-
562 stood it. She states iD the ·bill, 

that had she not conceived herself 
entitled under the will to retain the farm 
to enable her to raise the children, she 
would have renounced the will, and claimed 
that share of her husband's estatr. to which 
she would have been entitled by law. It is 
true we have already expressed our concur
rence with the judge of the Circuit court 

iD the opiDion that the construction of the 
will for which she COD tends is not the true 
one. But we have no reason for supposing 
that she did DOt in fact interpret the will 
as she says she did; or that she did not in 
good faith shape her conduct by such inter
pretation. I think we shall act iD thorough 
accordaDce with the decisions on the sub
ject, in holding that the widow has not yet 
made an irrevocable election. See Streat
field Y. Streatfield, Leading Cases in Eq. 6S 
Law Lib., notes at p. 271, 289; Upshaw v. 
Upshaw, 2 HeD. ;I/[ Munf. 381, and Taylor 
v. Browne, 2 Leigh 419. 

UPOD the whole, I am of the opinion to 
reverse the decree, aDd remaDd the cause 
for further proceediDgs in accordance with 
the princi pIes herein declared, and with 
liberty to Mrs. Dixon to make her elec~ioD 
beween her dower in the land and tlie legacy 
of one thousand dollars, which the execu
tor is directed to pay her out of the proceeds 
of the real estate. 

The other judges concurred iD the opin
ion of Daniel, J. 

Decree affirmed in part, and reversed i. 
part. 

563 *Baltimore" Ohio R. R. Co. v. Gal-
lahue'S Adm'rs. 

JulY Term. 18118, Lewlsburlr. 
Att8cb_nt-Oaratshmeat-CUe at Bar.'"-Theo esti

mates of work done by a contractor for a rail· 
road company, are made up to the 10th of each 
month. when they are con .. ldered due. though 
not paid for some days afterward... .All the price 
of the work done by the contractor after the 1IOth 
maY be forfeited to the company for several 
causes. before the 10th of the next month. no debt 
Is due from the company to the contractor until 
tbe 10th arrives: and therefore an attachment 
belnlr served on the company on the Ifth of the 
month, there Is nothlnlr then In Its hands due to 
the contractor which may be attached. thoulrh In 
fact no forfeiture occurs. and on the followlnlr 
10th of the month the amount of the estimate may 
bedue.t ---------------------------
~ee principal case cited and approved In Strauss 

v. R. R. Co., 7 W. Va. 371i; Wai'On Co. v. Peterson. B7 
W. Va. 338. 

The principal case was cited In Joseph v. Pyle, 2 
W. Va. f52. Cos. as to the form of the judlrment. 

tCode, ch. llil, I Ill, p. 603. "The plaintiff shall have 
a lien from the time of levylnlr of such attach· 
ment, or servinlr a copy thereof, as aforesaid. 
upon the personal property, chose .. In action and 
other IICcurlties of the defendant alralnst whom 
the claim Is, In the hands of or due from any such 
Irarnlshee OR whom It Is so served, and on any real 
estate mentioned in an endorsement on tbe attach· 
ment or 8ubPQIna, from the Bulnlr out of the same." 

117. "When any Irarnlsbee shall appear. he 
shall be examined on oath. Ifltappear, OD lIuch ex· 
amlnation, or by his answer to a bUlin equity, that 
at or after the service of tbe attachment he was In· 
debted to the defendant apinst whom the claim Is, 
or had In bis p088esslon'or control any 1I'00ds," &c., 
"the court may order him to pay the amount so due 
by him." "to such person as It may appoint as re
ceiver," &c. 
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This is the sequel of the case reported 12 
Gntt. 655. When the cause went back the 
parties agreed the facts. From this it ap
pears, that the course of business in respect 
to the contracts between the Baltimore and 
Ohio Rail Road Company and the defend
ants in the action, P. and F. C. Crowley, 
was for the company through its engineers 
to make the monthly estimates of work 
done on the 20th day of each month, and 

payments upon these estimates were 
564 made *about the 10th of the next 

month. The estimates made on the 
20th of December 1851 were paid by the 
company prior to the service of the attach
ment; which was served 011 the 14th of 
January 1852. The estimates made on the 
20th of January 1852 were also paid by the 
company, but after the service of the at
tachment, and the amount of work done by 
P. and F. C. Crowley between the 20th of 
December 1851 and the 14th of January 
1852, and which was embraced in the esti
mates of the 20th of January, after deduct
ing one-fifth according to the terms of the 
contract, was two thousand one hundred 
and fifty dollars. The contracts under 
which the work was done, were set out at 
length; but the provisions of them which 
affect this case are stated by Judge Samuels 
in his opinion. 

It was agreed that if the work done be
tween the 20th of December 1851 and the 
14th of January 1852, was liable to the at
tachment; or if the attachment was a lien 
upon the earnings of said Crowleys, under 
said contracts up to the end of two months 
subl5equent to the 14th of January 1852, 
there should be a judgment for the whole 
amount of the plaintiffs' debt. But if the 
attachment did not operate. as a lien upon 
the earnings of said Crowleys between the 
20th of December and 14th of January, nor 
upon any earnings subsequent to the 14th 
of January, then the judgment in favor of 
the plaintiffs should be for three hundred 
and nine dollars and seventy-six cents, the 
amount admitted in the answer of the com
pany, but with costa to the company. 

Upon this agreed state of facts the court 
rendered a judgment against the Baltimore 
and Ohio Rail Road Company for one thou
sand and sixty-six dollars and seventy-nine 
cents, and interest, the whole amount of 
the plaintiffs' claim. Whereupon the com
pany applied to this court for a supersedeas; 

which was allowed. 
565 *Russell, for the appellant. 

Haymond, for the appellees. 
SAMUELS,' J. When this case was for

merly before the court, it was decided, 12 
Gratt. 655, that the plaintiff in error was 
such a party as might be a garnishee under 
process of attachment. 

It is alleged by the plaintiff's counsel in 
this court, that the Circuit court erred at 
its June term 1857, and also at a previous 
term, in refusing leave to the garnishee to 
file an amended answer to the attachment. 
The decisions of this court have settled the 
practice that a party alleging error in the 

ruli ng of a Circuit court, must show the error 
on the face of the record; that the court 
here will intend that the Circuit court de
cided correctly, unless the contrary appear ... 
In our case the record shows the fact that 
at some term prior to that of June 1857 the 
leave had been refused; but why the lea,'e 
was asked, or what support was offered to 
sustain the application, is not shown. At 
June term 1857, when leaye was again asked 
and refused, the cause was ready for trial. 
and if an amended answer had been re
ceived, it would have presented a new issue, 
and might have caused a delay of the trial. 
In this state of the case, it was incumbent 
on the plaintiff to have shown an excuse 
for its delay in asking leave; and this ~'as 
not done nor attempted to be done. It is 
unnecessary, however, for any purpose in 
this case, to decide whether the amended 
answers should have been filed, inasmuch 
as the parties have themselves agreed the 
facts of the whole case, thereby dispensing 
with the necessity for an answer, issue, or 
trial by jury. The case, as it now stands, 
presents only a question of law as to the 
time and state of facts at and under which 
the garnishee became liable, if liable at 
all, to the attaching creditor, and the 

amount of that liability. 
566 *The parties, in their agreement of 

facts, set out at length the contract 
between Crowley (the defendant in the at
tachment) and the garnishee (the plaintiff 
here). This contract, amongst other things. 
provides in substance that if Crowley should 
not well and truly from time to time comply 
with and perform all the terms then;:in be
fore stated and stipUlated, on his part, in 
manner and form and within the time 
thereinbefore mentioned; or in case it 
should appear to the chief engineer that 
the work did not progress with sufficient 
speed i or in case of interference with said 
work by legal proceedings, the chief engi
neer should have power to annul the cou
tract, if he saw fit to do so; of which three 
days' notice ill writing should be given to 
Crowley, when the agreements on the part 
of the company, and every clause thereof, 
should become null and void; and the un
paid part of the valtte of the work done 
shottld be forfeited by the said Crowley to 
the use of the company. The parties fur
ther agree, that if the value of work be
tween December 20th, 1851, and January 
20th, 1852. under the contracts, is liable to 
the attachment, then the attaching creditor 
should reco,'er of the garnishee the full 
amount of their debt, interest and costs: so 
in regard to work done to the end of two 
months subsequent to 14th January 1852. 
But if the attachment did not operate as a 
lien upon the earnings between 20th De
cember 1851 and January 14, 1852, or upon 
earnings after January 14, 1852, then the 
judgment in favor of the attaching creditor 
should be rendered for three hundred and 
nine dollars and seventy-six cents, but with 
costs in favor of the garnishee. 

In the case of the Baltimore and Ohio R. 
R. Co. v. McCullough & Co., 12 Gratt. 59$. 
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this court affirmed the general principle 
that the terms of a contract, such as that 
in our case, must be complied with before 
a debt can arise out of it. In that case, 

the terms that a release should be ell'-
567 ecuted cotemporaneously with *the 

receipt of money estimated as having 
been earned, not having been complied 
with, the court held that the contractor 
himself, or his creditot'S standing in his 
place, could not enforce payment of the 
money. In our case, the performance of 
labor by Crowley for the garnishee, after 
20th December 1851, and before 14th Jan
uary 1852, did not of itself put the garnishee 
in the condition of debtor to Crowley; for 
by the terms of the contract. if Crowley 
should not well and tmly, from time to 
time, comply with and perform all the terms 
thereinbefore stated and stipulated, on his 
part, in manner and form, and within the 
time therein mentioned; or in case it should 
appear to the chief engineer that the work 
did not progress with sufficient speed; or 
in case of interference with said work by 
legal proceedings, the chief engineer should 
have power to annul the contract, if he saw 

or equity. This lien can affect only such 
subjects as exist when the attachment is 
levied or served; it is impossible to conceive 
the existence of a lien without a subject. 
The judgment or decree of the court satis
fies the lien by applying the subject in the 
hands of the garnishee to the debt due 
the attaching creditor. The sections of the 
statute above referred to subject a "debt" 
to process of attachment; such debt may 
be due and payable at once, or it may be 
due and payable at a future time; but to 
constitute a debt, there must be a time of rayment. It has been said, however, that 

17 extends the operation of the attachment 
to a subsequent time, and to debts not in 
existence at the time of levying or serving 
the attachments, but subsequently coming 
into being. This construction seems to be 
at war with the general principles of la,v 
regulating the liability of property tv pay 
debts; if this be a case of the kind, it is 
perhaps the only case in which a subject is 
bound by proce88 not levied or leviable on 
it, and this after the return day of the 'proc
ess. Drake on Attachment, ch. 26, I 5S5 

to SS9. inclusive. 
*In this, a common law case, we fit to do so, of which three days' notice in 569 

writing should be given to Crowley, when can decide only according to the law 
governing common law courts: if a different 
rule shall prevail in chancery courts, it 
must be 80 decided in a case before such 
court. 

the agreements on the part of the company, 
and e\"ery clause thereof, should become 
null and void, and the unpaid part of the 
value of the work done should be forfeited 
by Crowley to the use of the company. 
Thus, at the time of service of the attach
ment, 14th January 1852, it was uncertain 
and dependent upon future events, whether 
any amount whatever would be due for 
labor performed between 20th December 
and 14th January; nor is the case change:) 
by the fact that the contract continued in 
force and was complied with by Crowley, 
and that on the 20th January the garnishee 
became indebted in the amount estimated 

1 am of opinion to reverse the judgment 
of the Circuit court with costs, and to enter 
judgment against the plaintiff, the gar
nishee, for three hundred and nine dollars 
and seventy-six cents, the amount confessed 
to be due to Crowley, but with costlt of 
the Circuit court to the plaintiff. 

The other judges concurred in the opinion 
of Samuels, J. 

Judgment reversed. 
as due for labor from 20th December to 20th 
January. This debt was of the latter date 
only; it cannot be divided into parcels, and 570 
one parcel held to be due as of the 14th, 
and the other of the 20th January; the debt 
was entire, and was wholly dependent upon 
events which could not be known before 

*McCann v. The Commonwealth. 

July Term. 18117. Lewt8bur~. 

(Absent LBB, J.) 

Criminal Law-l)Iachartre by Ex_lnlnc Court-Effect 20th January. The same reasons show 
.568 that Crowley's "earnings, at any time 

after 20th January, could not create a 
debt as of the 14th January, the time of. 
serving process. 

The statute, Code of 1849, ch. lSI, II, p. 
600, makes "debts due" the subject of at
tachment; I 7 makes senice by copy on a 
party" indebted to the· defendant," a suffi
cient service; i 9 directs the officer to return 
with the attachment the names of persons 
"owing debts to the defendant;" t 11 pre
scribes the mode of proceeding under at
tachments in equity, whereby "debts due 
or to become due" to the defp.ndant, are 
made the subject of attachment, to be exe
cuted in the same manner and to have the 
same effect as at law; 112 creates a lien on 
attached effects, which lien under the ob
vious construction of the statute is the 
same, whether created under process of law 

on 5ulMeqaent Prosecution lor S .... e OIIence.*-A 
dlschar~e by an examlnln~ court. of a prisoner 
committed on a char~e of felony. Is not a bar to 
anotller prosecution for the same offence. except 
when the record shows that the dlschar~e waR 
upon an examination of the facts char~ed.t 

This was an indictment in the Circuit 
court of Harrison county, against William 
M. McCann for a felonious and malicious 
assault upon Cyrus Ross with stones, with 
intent to maim, disfigure, disable and kill. 
There were three counts in the indictment, 
but they ,vere substantially the same. 

·See principal case cited In Ward v. Reasor. 98 Va. 
4M. 86 S. E. Rep. 470. 

tCode. ch. 201\, S 11. p. 7l1li. "If the court In which a 
person I" examined as aforesaid. dlschar~e him. he 
shall not thereafter be questioned or tried for the 
same offence." 
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When the prisoner was set to the bar, he 
moved the court to quash the indictment, 
on the ground that he had not been ex
amined for the offence charged therein. 
This motion the court overruled; and upon 
comparinR" the record of the trial before the 
examining court with the indictment, there 
does not seem to have been any ground for 
the motion. 

The prisoner then pleaded a discharge by 
the examining court; to which the attorney 
for the commonwealth replied, "nul tiel 
record:" and so the court held. The record 
produced showed that the prisoner had been 
brought before the County court for exami
nation upon the same charge, in August 
1855, and the case was regularly continued 
from tet'Dl to term, -until the October term; 

when the entry on the record is, 
571 ""Ordered that this case be dis-

missed." This entry bears date the 
8th of October; and on the 11th of the same 
month he was again arrested and committed 
by a justice for examination; and at the 
November term of the County court, he was 
examined and sent on for trial to the Cir
cuit court; he having set up the former 
dismissal of his case, which was overruled. 

On the trial the. jury found the prisoner 
Dot guilty of the felony charged in the 
indictment; but guilty of an assault and 
battery on said Cyrus Ross; and they as
sessed his fine at one hundred dollars. And 
thereupon the court rendered a judgment 
against him for the fine and the costs of 
prosecution; and for twelve days' imprison
ment in the county jail; and required him 
to find security in the penalty of one thou
sand dollars to keep the peace and be of 
food behavior for one year. From this 
Judgment McCann applied to this court for 
a writ of t"rror; which was allowed. 

Robert Johnston, for the appellant. 
The Attorney General, for the common

wealth. 

DANIEL, J. The first bill of exceptions 
founded on the refusal of the Circuit court 
to quash the indictment. because there had 
been no sufficient examination of the ac
cused by an examining court, is not men
tioned either in his petition or in the written 
argument of his counsel. I have, however, 
carefully looked to the eviden~e adduced 
upon the hearing of the motion, and I have 
bet"n wholly unable to discover any ground 
for the allegation of such insufficiency. 
The examination seems to have been duly 
heard at a rell'ular term of the County court, 
the term at which the accused was by his 
recogaizance required to appear. There 
seems to be an eJ:act correspondence between 
the certificate of the justice who admitted 

the accused to bail and the record of 
572 the examination by the County *court 

in respect to the nature of the offence; 
which is set out in each of them in plain, 
sufficient and unambiguous terms. And 
whilst the indictment contains three counts, 
yet they each charge the same felony; a 
felony identical with that for which the 

accused was examined, and remanded to 
the Circuit court for trial. 

The true ground on which the accused 
rested his defence in the Circuit court, and 
on which he seeks here to reverse the action 
of that court, is, dOQbtless, that presented 
in his two special pleas. In each of these 
pleas he seeks to set up the order made by 
the examining court in October 1855, as a 
discharge-a discharge exempting him from 
all liability to be thereafter questioned or 
tried for the same offence. The order in 
question is briefly as follows: "Ordered, 
that this case be dismissed." 

It is conceded that the effect of the order 
turns upon the true construction of the 11th 
section of chapter 205 of the Code of 1849, 
which declares, that' 'if the court in which 
a person is examined as aforesaid, discharge 
him, he shall not thereafter be questioned 
cr tried for the same offence." 

Reading this section by itself, the con
struction would seem to be a natural, if nol 
a necessary one, that the discharge therein 
mentioned is a discharge consequent upon 
an examination of the :prisoner by the court. 
And when we connect It with the preceding 
provisions of the chapter, the construction 
appears still more obvious. The sections 
previous to the 6th having declared in what 
cases examinations are to be had, how the 
court. which are to make such examinations 
are to be composed, &c., that section pro
vides, that "upon such examination, if it 
appear to the court that there is not prob
able cause for charging the accused with 
the offence, he shall be discharged." 
Adopting the course pursued by the attor
ney general, in his printed argument, 

of combining the two sections (the 
573 *6th and 11th) and reading them as 

one, and throwing out of view all 
previous legislation on the subject, it would 
seem impossible to escape his conclusion. 
that the discharge mentioned in the one is 
identical with that mentioned in the other 
of these sections; and that no discharge 
can, under the provisions of the 11th sec
tion, be relied on as a bar to subsequent 
question or trial, except such a discharge 
as is adjuged, by the court, upon an exam
ination, in which it has been made to ap
pear that there is not probable cause for 
charging the accused with the offence. 

The counsel for the accused, however, 
refers to the 3d section of the act of 1804, 
in which the legislature for the first time 
declared the effect of a discharge by the 
examining court, on a subsequent prosecu
tion for the same offence. And he calls 
our attention more particularly to that por
tion of the section in which the court is 
mentioned as "the court of the county or 
corporation in which the offence ;s or may 
be eXQ,ni"ab/e." Upon the words which I 
have italicised he founds the argument 
that, under the acts of 1804 and 1819 (in 
both of which the same language is used), 
the force of a discharge, as a bar to further 
prosecution, was in no wise dependent on 
the fact of its being the result of an exam
ination: that the fact of its being pro-
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nounced by a court of competent authority, regulating the power of the examining 
a court having the right to examine the court over the subject of adjournment; in 
accused, constituted all that was essential which the court is prohibited from adjourn
to the validity of the discharge as a bar. ing the examination, except on the motion 
And he contends that the revisors, in em- of the accused, &c., "beyond the third regu
ploying the words, "is examined," in place lar term after the examination was or
of the words, "is or may be examinable," dered." And assuming that the discharge 
did not mean to effect any change in the of a prisoner from further prosecution 
law in this particular; and that the words, would be the result of a continuance of the 
"the court in which a person is examined case (except under the circumstances pro
as aforesaid," are merely intended to des- vided for), "beyond the third term," he 
ignate the court whose discharge is a bar; savs that here is an instance of final dis
and do not qualify the discharge further ch'arge without examination, and conse
than to show what court may make it, viz: quently that the construction which would 

the County court, at its regular or limit the bar sanctioned by the eleventh 
574 ·special session, organized as an ex- section to the single case of a discharge 

amining court, with five justices on upon an examination, must be unsound, 
the bench, &c. inasmuch as no good Ileason can be assigned 

It cannot be denied that the particular .why the legislature should prohibit further 
words referred to in the act of 1804, do prosecution in the one instance of final dis
countenance the construction of that act, charge, and not in the other. And hence 
contended for by the counsel for the accused. he concludes that the term "discharge" 
But on looking to the whole of the 3d sec- cannot be restricted in its meaning, by re
tion of the act and the other parts of the ferring it to the 6th section, but must be 
act to which it refers, it becomes, I think, taken in its largest sense, embracing any 
quite obvious that such is not the true con- discharge whatever by the examining court. 
~,truction. The language C!f the sect~on is, In the reply by the attorney general to 
If any per~on charged wlth any crime or thi~ assumption, there seems to me to be 

offence !lgalDst th~ commonwealth, shall much force. He refers us to section 36 of 
be acqultted or discharged from further chapter 208 in which it is provided "that 
prosecut!on ~y th~ court of the ~ounty or every perso~ charged with felony, ~nd re
corporat!on In which the offence IS or may manded to a superior court for trial, shall 
be examlDabl~, he or she. shall not. there- be forever discharged from prosecution for 
after be eza~Dlned, questioned or tried for the offence, if there be three regular terms 
the same cnme or offence, but may plead of such court after his ezamination with
such acquittal or discharge in bar of any out a trial unless the failure to try him" 
other or further examination or trial for results fro~ some of the causes there men
the same crime or. <!ffence; any law, cu.s- tioned. And he argues, that as the legis
tom, u~ge or .oplnlon. to ~~e contrary lD I lature have thought it necessary to 
any wise notwIthstandIng. 2 Rev. Code 576 attach, *in expresR terms, to the de-
(1808), p. 38. • •• lays in the superior court the con-
. The office of thiS sect~on IS not. to declare sequences of a discharge from further 
In what cases the party IS to be ~Ischarged; prosecution, the fair conclusion from their 
but to declare the effect ?f the discharge on silence in respect to such consequences as 
a subsequent prosecub0!1 for th~ same flowing from the prohibited delays in the 
offence. The power to. dIscharge IS con- examining court, is, that they did not mean 
ferred by the first section; and when we to attach to the latter the same or like con
look to that we see that a court is to be 
held "for the examination of the fact, 
which court, consisting of five members at 
the least, shall consider whether, as the 
case may appear to them, the prisoner may 
be discharged from further prosecution, or 
may be tried in the county or corporation 
or in the district court, &c." The power 
to discharge is no where else mentioned in 
the act. Is it not then a necessary inference 
that when in the third section the legisla
ture attached to an acquittal or discharge 
the effect of a bar, they had in contempla
tion no other discharge than a discharge 
from further prosecution, pronounced by 

the court upon an exalflination of the 
575 IOfact and a consideration of the case? 

Why declare that a discharge may be 
pleaded in bar of any other or further ex
amination or trial, if such discharge had 
not resulted from a previous examination 
or trial? 

The counsel for the accused, however, in 
further support of his view. refers us to the 
fifth section of chapter 205 of the Code, 

sequences. 
This view derives support from the fact, 

that in the act of 1804 the examining court 
wall restricted in its power to adjourn to a 
period not longer than three days, except 
on the application of the prisoner, and then 
for not more than ten days from the day of 
adjournment. 

It is difficult to suppose that in 1804 the 
legislature intended that an irre~ular ad
journment by the justices occaSIoning a 
delay longer, by a day or two, than that 
allowed by the act, should operate the grave 
result of a final discharge of the accused. 
And though the legislature in all the sub
sequent acts have extended the period to 
which the court may adjourn, yet, as they 
have still remained silent as to what shall be 
the effect of an adjournment to a period more 
distant than that allowed by the law, there 
arises a strong inference that these provi
sions, with respect to adjournments by 
the examining courts, are simply directory; 
and that a departure from them does not 

577 
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result in the, final discharge of persons ac
cused. 

As to this question, however, I do not 
deem it necessary to express a definitive 
opinion. Its decision is not, I think, ma
terial in its bearing on the argument under 
consideration. For' if it be conceded (as 
contended for by the counsel for the accused) 
that a continuance for more than three 
terms of the County court would result in 
a final discharge of the party accused, such 
a discharge would be an act of the law, 
and not the result of a judgment pronounced 

by the examining court, and would 
577 plainly stand outside of *the provi-

sions of the 11th section of chapter 
205, construed even as the counsel contends 
it ought to be. For according to his con
struction, a discharge, to avail the accused 
as a bar, must yet, be a discharge by a 
court in which the offence is examinable, 
a court lawfully held, &c. ; whereas the dis
charge in the case supposed would be the 
result flowing from the fact that there was 
no longer any court in which the offence 
could be legally examined. Upon the sup
position that the law intends a discharge 
to flow from a continuance beyond the third 
term, a prisoner, if still held in custody 
after the expiration of such term, would be 
illegally detained, and would be discharged 
upon a habeas corpus. Green's Case, 1 
Rob. R. 731. And if the prisoner should 
not avail himself of the writ, he might 
doubtless, if sent on by a County court 
subsequently held, have the indictment 
quashed, on the ground that he had not 
been examined by a competent court. Or 
if a court held subsequent to the third term, 
by adjournment should discharge a prisoner 
on the ground that it had no jurisdiction of 
the case, and the prisoner being subse
quently prosecuted, should, instead of re
sorting to other modes of relief, wait until 
he was indicted, and then seek to rely on a 
plea of such discharge, it is obvious, for 
the reasons already stated, that the plea, if 
received, would be allowed, not un:1er the 
11th section, but by virtue of some other 
law: such discharge having been pro
nounced not by a court in which the offence 
was examined or was examinable, but by 
a court having no legal capacity or power 
to proceed with the examination. 

The history of the circumstances and 
reasons which led to the adoption of the 
provillions of the 3d section of the act of 
1804, furnishes strong support in aid of 
these views. In Myers' Case, 1 Va. Cas. 
188, it is stated by Judge White, as also 
by two of the distinguished counsel of 

the prisoner (Messrs. Tazewell and 
578 -Taylor), that the passage of this 

section was probably caused by the 
expression of an opinion by Judge Tucker, 
in his notes on Blackstone's Commentaries, 
to the effect that an acquittal by an exam
ining court did not in any case constitute 
a bar to further prosecution. And on a 
reference to the 5th volume of his work, p. 
33S (in notes), it will be seen that the judge 
there uses the following language: "There 

have been decisiorls to the effect that if a 
person brought before an examining court, 
and upon such examination be discharged 
by that court, such discharge may be 
pleaded as an acquittal;" and he then pro
ceeds to express the opinion that such Walo 

not the case, and founds his opinion mainly 
on the idea that acquittal was the legal 
converse of conviction; and as the exam
ining court had no power to convict, so 
neither had they, in the absence of an ex
press provision conferring it, the power to 
render such a discharge as could be pleaded 
as a bar to a subsequent prosecution. 

It is thus apparent that the evil was, that 
doubts existed whether a regular discharge 
upon an examiaation by the examining 
courts had the force of an acquittal, and it 
was to remedy this evil and to remove these 
doubts, that the 3d section of the act of 1804 
was passed. 

And on looking into the course of legisla
tion in the interval between 1804 and 1849. 
I can see nothing calculated to reflect doubt 
on the construction of the law on this sub
ject, as it now stands. 

In 1819, as has been already stated, the 
3d section of the act of 1804 was re-enacted 
without alteration; and no change was 
made in the law in this regard till the re
vision of the criminal laws in 1847-8. In 
the 3d section of the chapter on examining 
courts (Sess. Acts 1847-8, p.139), the power 
to discharge is conferred in the following 
terms: "If it shall appear to the court, on 

the whole examination, that.o offence 
579 *has been committed, or that there is 

not probable cause for charging the 
person with the oiJence, he shall be dis
charged." And the effect of a discharge is 
declared in the 8th section as follows: "If 
any person shall be discharged by the 
County or Corporation court in which his 
offence is examinable, he shall not there
after be questioned or tried for the same 
offence, except on indictment found within 
twelve months thereafter; in which case, 
no other examination shall be necessary. ,. 
It is evident that in the 3d section of this 
chapter the word "discharged" is used as 
the equivalent of the words "discharged 
from further prosecution," employed in 
the corresponding part of the act of 1804; 
and it is, I think, equally evident that it 
is used in the 8th section in the like sense. 
and is substituted for the words "acquitted 
or dischar~ed from further prosecution, ,. 
employed 10 the 3d section of the act of 
1804. And the only material difference be
tween the 8th section of the law of 1847-8 
and the 3d section of the act of 1804, con
templated by lhe legislature, is, I think, 
that the former allows of a prosecution by 
indictment after a discharge by the exam
ining court.' Such evidently was the vier. 
of the matter taken by the revisors, in the 
notes accompanying their report to the 
legislature. ' 

The 11th section of the chapter on "ex
amining courts," as reported by them, was 
as follows: "If the court in which a pris
oner is examined as aforesaid, discharge 

Si8 
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him, he shall not thereafter be examined, 
questioned or tried for the same offence, 
unless new evidence which is material, be 
discovered: in which case, he may again 
be prosecuted within one year from the 
time of such discharge, but not after." 
And in assigning their reasons for recom
mending the adoption of this section in 
place of the 8th section of the law of 1847--8. 

they say, "When, after full examina-
580 tion by a ·court, the prisoner is dis-

charged for want of proof of even 
probable cause for a trial, it is thought 
hard that he should be yet liable to be taken 
up and indicted on the same evidence, with
out examination." They therefore proposed 
to modify the law of 1847-8, so as to make 
the liability of a party discharged by the 
examining court, to be again prosecuted 
for the same offence, dependent on the dis
covery of new and material evj4Jence. The 
legislature, however. refused to allow of a 
subsequent prosecution, either as provided 
for in the law of 1847-8, or as recommended 
by the revisors, but adopted the first part 
of the section reported by them, after strik
ing out the provision in respect to a subse-

• quent prosecution. on the discovery of new 
evidence. They thus, I think, restored the 
law substantially to the footing on which 
it stood by the act of 1804; and I feel satis
fied that the effect of ~he section in question 
is to attribute the qualities of a legal bar 
to such a discharge by an examining court, 
only, as may be made by the court upon 
examination. 

It is incumbent on the accused, therefore, 
to show that the order on which he relies 
in support of his pl~as of former acquittal, 
is substantially a discharge upon examina
tion. It may be conceded, that in view of 
th~ loose and hurried manner in which the 
proceedings in the County courts are often 
recorded, it would be harsh in the court to 
require that the record exhibited by the 
accused should set out the fact of his ac
qui ttal, wi th the clearness and precision of 
language that would be looked for in the 
orders of a court whose proceedings are 
recorded in extenso. Still, the record which 
he vouches, must be of such a character as 
to prove. with reasonable certainty at least, 
the fact which it is offered to establish. The 
words of the order must be at least such as 
(of their own sense, or by means of refer-

ence to the context) to be capable 
581 ·without the aid of strained and un

natural inferences, of certifying the 
fact that the discharffe relied on was the 
result of an examination. 

Applying this test to the order in ques
tion, it fails, I think, to show the fact for 
which it is vouched. The words of the 
order, so far from being appropriate to 
convey the idea of trial and acqu~ttal, have 
had a definition affixed to them, by judicial 
decisions and analogous cases, importing a 
cessation of the proceedings without any 
examination whatever of the cause upon its 
merits. Lindsay v. The Commonwealth, 2 
Va. Cas. 345; Wortham v. The Common
wealth, 5 Rand. 669. And there is nothing 

on the face of the proceedings with lvhich 
the words of the order can be connected. 
so as to be made capable of showinJ that 
they were used for the purpose of indIcating 
a discharge of the accused upon examina
tion. 

As this view, if concurred in (as I under
stand it is, by a majority of the court). 
results in an affirmance of the judgment, I 
deem it unnecessary to express any opinion 
as to the other question discusse!! by the 
attorney general. 

MONCURE and SAMUEI .. S, .Js., COD
curred in the opinion of Daniel, .J. 

ALLEN, P., concurred in the result. 

.Judgment affirmed. 

~82 ·Gibboney v. The Commonwealth. 

July Term, 111M. Lewisburl'. 

(Absent LBB. J.) 

aa ...... -Iadlctmnt-Proof.--AD Indictment for 
playlnl' at carda at a public place. may be BU8-

talned by proof tbat the party bet at faro at tbe 
time and place stated In the IndlctmenLt 

This was an indictment in the Circuit 
court of Wythe county against Robert Gib
boney for unlawfully playing at cards at 
the hotel of Charles Yancey, said hotel 
being then and there a public place. The 
case is stated by.Judge Samuels. The only 
question in the cause was, whether proof 
of betting at faro at the place and time 
stated, would sustain the indictment. The 
court below held that it would, and there 
being a verdict and judgment for the com
monwealth, Gibboney applied to this court 
for a supersedeas; which was allowed. 

Cook, for the appellant: 
Two bills of exc~ptions were filed by pe_ 

titioner upon the trial; but both present 
the same question, with so little variation, 
as not to require separate consideration. 

That question is, whether under an 
~ ordinary -indictment for "unlawfully 

playing at cards," the defendant can 
be found guilty, by proof, of betting at 
faro. 

By law, the game of faro is recognized 
as a different sort of gambling from ordi-

·See mouol'l'apblc not, on "GaminI''' appended to 
Neal v. Com .• 22 Gratt. 917; monol'rapblc not. on 
"Indlctmeuts. InformationR. and Presentments" 
appended to Boyle v. Com .• 1<1 GratL 874. 

tCode. cb. 19(1. I 4. p. 748. "If a free person bet or 
play at any such table or bank as Is mentioned In 
tbe fl.rst section (A B C. EO table. or faro bank. or 
table of the like kind). or If at any ordinary, race
fl.eld, or otber public place. he play at any pme ex
cept bowl ... cheu. backl'ammon. draul'htB, or a 
licensed pme. or bet on the sides oftb08e who play. 
he sball be fl.ned thirty dollars. and shall. If requlred 
by tbe court. I'Ive security for his I'ood bebavior for 
one year, or In default thereof, may be Imprl8one4 
not more than three montbs." 

V R. 14 Gratt-37 579 
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nary card playing. It is set apart as one 
of a class, to be punished with greater 
severity than common games. Specific 
provisions, inapplicable to other games, 
have been adopted for its suppression. That 
the legislature intended to make it a more 
serious violation of law than the more com
mon games, is apparent, not only from the 
peculiar provisions found in the first three 
sections of chapter 198, page 742 of the 
Code, bu t also from the language of the 4th 
section, which announces the punishment 
of such as bet or play at this game. It is 
a misdemeanor to bet at faro at any place, 
while other gaming is unlawful at only 
some particular places. 

Nor is it a game necessary to be played 
with cards. Most usually it is so, but not 
of necessity. It may be played with any 
kind of markers or counters. Plates of tin, 
or pieces of leather, or paper, with suitable 
numbers marked upon them, would answer 
as well as cards; and the game thus played 
would be equally as unlawful as if played 
with cards. The second bill of exceptions 
shows that cards are not the only instru
ments with which this game might be car
ried on. 

Windsor's Case, 4 Leigh 680, shows that 
when the commonwealth alleges the playing 
to have been at a particular game, she must 
so prove it. Here she alleges that the de
fendant "played at cards." The game 
proven, is a different one. The defendant 
could not have pleaded his conviction under 
this indictment, in bar of another charging 
him with "betting at faro." The language 
of the 4th section is in the disjunctive; 
making either of the two offences a misde
meanor, and the commonwealth chose her 
ground. 

Wyatt's Case, 6 Rand. 694, contains 
584 a judicial recognition *of the distinc-

tion between faro and other games of 
the like kind, and the ordinary forms of 
card playing. It is one of the games in 
which the chances are unequal, and is 
therefore placed in the list of those which 
are especially condemned by law. 

Had this indictment only charged th, 
defendant with unlawful gaming at the 
place named in the indictment, possibly he 
might have been found guilty upon the 
evidence. This may be inferred from the 
case of Linkous, 9 Leigh 608, coupled with 
the remarks of Judge 8emple in Windsor's 
Case, 4 Leigh 680. But when we come to 
speak of faro, we find it unnecessary to 
charge that it was at any public place. 

The Attorney General, for the common
wealth. 

The exceptions taken in this case are both 
based upon the ground, that proof of play
ing at faro is not sufficient to sustain an 
indictment for' 'unlawfully playing at 
cards. " 

This may either be, because: 
1st. Faro cannot be prosecuted, except 

under the first clause of f 4, ch. 198 of the 
Code; or, 

2d. Faro is not described by the terms of 

the indictment, "unlawfully playing at 
cards." 

The first ground is erroneous, as will ap
pear from the following considerations: 

These laws in ch. 198 are construed reme
diallT"-section 20. The 4th section of that 
chapter groups offences punishable alike. 
It punishes faro and the like, wherever 
played, and any unlawful game, when 
played at an ordinary, in the same way. 
The first clause refers to faro, &c., alone; 
the second to any game, except bowls," &c. 

Under the second clause, then, can faro 
be prosecuted? The answer is found in the 
answers to two other questions. Is faro 
"any game?" The affirmative answer in-

cludes it under the terms of the sec-
585 ond "clause. Is it among the excepted 

games? The negative answer leaves 
it under the including terms, unrelieved by 
the excepti011s. 

The petitioner's counsel so argues, that 
if his view be right, a prosecution for play
ing faro cannot be instituted under a stat
ute, whose terms expressly include it, and 
do not except it; and this, merely because 
it might be prosecuted uuder another clause, , 
without a specification of an ordinary as 
the place. Such a construction would, so 
far from being remedial, be more rigid 
than a penal construction. See 1 Arch. Cr. 
Pl. & Ey. 111-5, and notes, for cases of 
acts having a double criminal aspect. 

The second ground is equally untenable. 
The charge is for unlawfully playing at 
cards at the hotel of Yancey. Is the faro 
proved, within the terms of this descrip
tion? Was it played at the botel? Unques
tionably. Was it a playing with cards? 
TlJat it is a game played witb cards appears 
from ch. 198, f 1; "whetber the game or 
table be played with cards, dice or other
wise." 

If it might be played witb cards, it was 
relevant to ask the question excepted to in 
the first bill; to be followed. if necessary, 
by a question as to how it was played. 

The other bill of exceptions shows it was 
played with cards; and does not show it 
could be played without them. 

It may be said that on tbe authority of 
the case in J Rand. lOS, the second bill 
cannot be referred to in aid of the first. 
The cases are different. In that, the two 
exceptions were to points of evidence; and 
as neither purported to give all the evidence, 
the court, to avoid injustice, refused, in 
considering the one, to look into tbe other. 
In this, the second bill gives all the evi
dence in the case. The reason for that de
cision is inapplicable to this case. 

In addition, the 2:uestion was rele-
586 vant, because it is a matter of wbich 

even tbe court may judicially know. 
See 12 Gill & Jobn. :!60. Faro is usually, 
if not always, a game of cards. In order 
to the interpretation of a statute containing 
the word faro, as in the case of any other 
word, the court may judicially know its 
meaning without evidence. 

Upon the second bill of exceptions, it is 
clear the verdict was right, and the in-

580 
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structions proper. The probata sustained 
the allegata completely. 

In fact, the whole question rests on this 
distinction. Playing at cards is the generic 
term, which includes faro, and all other 
games of cards .. Under this descriptive 
term, faro may be proved. On the other 
h'l.nd, as faro is a specific term, upon a 
charge of playing at thaf, no other specific 
game of cards would be provable. 

The great objection in this case seems 
to rest upon the idea, that notwithstanding 
this conviction. the party may be again 
indicted for this playing at faro, under the 
first clause of the 4th section, and he can
not plead autre fois convict. 

This assumes the point in dispute. For 
if for the act proved he may be prosecuted 
under either clause, as I insist, a conviction 
under either i,s a discharge from prosecu
tion under the other. He cannot be again 
indicted; or if he be, he may plead autre fois 
convict, and prove that the offence charged 
in the second indictment is the same for 
which he was convicted. 

It ilt true. it is difficult in such cases to 
sustain this plea. This arises from the 
frequent repetition of, and the likeness be
tween. the several offensive acts, and the 
natural obliviousness and want of discrimi
nation between them by the offender and 
the witnesses. Owing to this difficulty. 
the statute requires prosecutions within a 
year-a short limitation. 

But the same difficulty occurs ill like 
cases. where there is no question of the 

587 validity of the conviction. *Thus, in 
liquor cases. 1 Gratt. 553, "selling to 

persons to the jurors unknown;" which lets 
in evidence of any selling within a year. 
See also how difficult to make the plea 
available against conviction for a particular 
game of cards; as in Windsor's Case, 4 
Leigh 680. 

A place must be laid, which is done here. 
Head's Case, 11 Gratt. 819. 

All necessary to define the offence must 
be stated. Here it is done. 3 Gratt. 590. 

It is only where as in Coe's Case. 9 Leigh 
620. a different species of oifence is sought 
to be proved from the one chalged. that 
the evidence has been held insufficient. 
Here one is proved. of a ·number included 
under generic terms. 

In Windsor's Case, 4 Leigh 680, a partic
ular kind of'game at cards was charged
another kind could l10t be proved. One 
species is alleged-another could not be 
proved. It is very diiferent to allege under 
a general term and to prove anyone in
cluded under it. See Semple's opinion in 
that case. 

This last case was decided on two 
grounds: 

1. To allege one, is to exclude all others. 
and thus surprise the defendant, if another 
could be proved. 

To allege one, when another is proved, 
would bar the plea of autre fois convict for 
the record vouched, would.falsify it. 

Defendant's counsel, referring to Wind
sor's Case, in his petition concedes, that 

possibly a conviction upon proof of faro 
might ha,-e been had, under a charge for 
unlawful gaming. Now it would seem that, 
if under a charge of unlawful gaming. proof 
of any game, faro inclusive, would suffice. 
the same proof would sufficE', under a gen
eral charge of unlawful gaming at cards. 
The latter is more specific in alleging the 

special character of the gaming. but 
588 each charge is inclusi ve of "the offence 

proved. If the concession be right. 
the argument of the counsel is at an end. 

6 Rand. 694 is cited to show that faro is 
different from other games of cards. True 
-but the case does not show that faro is 
not a game of cards. Nor is the difference 
spoken of material, except as to the dealer~ 
who has the advantage of the inequality. 
and it is not applicable to the player. 

In concluding, I would refer the cou{t to 
1 Arch. Cr. Pl. & Ev. 111-5, and the notes. 
for cases where the same act has a double 
criminal aspect; in which prosecutions for 
both will be good, except where under the 
first. there might have been a conviction 
for the second offence; or where the one is 
inclusive of the other. 

Here. had there been a prosecution under 
the first cl,ause of I 4, it would have barred 
a conviction under the second clause, be
cause the former is inclusive of the lafter. 
But an acquital in this Cilse, where the place 
is specified, and must be proved, would not 
bar a conviction for faro at another place. 

As to the evidence to sustain these pleas, 
see 1 Arch. 113, note (1); 113-1. note 2. 

SAMUELS, J. Theplaintiffwasindicted 
in the Circuit court of Wythe county, for 
that. on the 1st of August 1854. at the county 
aforesaid. and within the jurisdiction of 
said court. he did unlawf\llly play at cards, 
at the hotel of Charles Yancey, in the town 
of Wytheville; said hotel being then and 
there a public place, &c. The plaintiff 
pleaded not guilty. On the trial before the 
Jury, a witness 011 behalf of the common
wealth was asked the question whether he 
had seen the plailltiif bet or play at faro at 
the place alleged in the indictment. This 
question was objected to, by the plaintiif; 

but the court overruling the obje4;:tion, 
589 *allowed the question to be asked and 

answered; and thereupon the pla~ntiff 
filed his first bill of exceptions. This ex
ception. however, does not show what an
swer was given to the question; nor can 
we look to the second bill of exceptions in 
aid of the first, as the first does not refer 
to the second; nur does the second show 
what answer was given to the particular 
question excepted to. If the court should be 
of opinion that the question was improper. 
still the judgment could not be reversed for 
that reason, as it does not appear that the 
answer was, or might have"been prejUdicial 
to the plaintiif. 

In the progress of the trial it was proved 
that the plaintiff did bet at the game of 
faro at the time and place mentioned in the 
indictment; that the g"clme of faro is p'layed 
with cards; and that the plaintiif dtd tlot 
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play at any other game at that time and 
place. Thereupon the plaintiif moved the 
1:ourt to instruct the jury, in eifect, that 
proof of betting at faro did not sustain the 
charge of playing cards, alleged in the in
dictment. This instruction the court re
fused to give, and instructed the jury that 
if they believed from the evidence that the 
plti'ntiif, within twelve months before the 
finding of the indictment, did bet at 
the game of faro exhibited at the place 
named in the indictment, they ought to 
find him guilty. To these several rulings 
of the court, the plaintiif filed his second 
bill of exceptions. 

It must be conceded that the law prior to 
ftle 1st July 1850 would have justified a con
",iction of the offence alleged in this case, 
upon the proof heard therein. Faro is a 
game, and it is played with cards; and it 
is not one of the class of games excepted, 
,. bowls," &c., &c. See .1 Rev. Code, p. 563, 
I 5; Sess. Acta 1848, p. 114, i 5. The pres
ent Code of Virginia became the law upon 
and after the day above named, and gives 

the rule for our case. Chap. 19P, I 
590 4, p. 743, *embraces this subject. The 

second clause of the section last cited, 
if it stood alone, would extend to the case, 
as would the previous statutes above cited, 
if they had remained in force. A penalty 
is denounced against playing "at any game 
at an ortUnary," &c. except, "bowls," &c., 
&c.: faro is included by the terms "any 
game;" it is not included within the excep
tinus "bowls," &c., &c. ; it is played with 
cards, as the evidence in the record shows; 
it is therefore properly described as unlaw
fill playing at cards. 

It only remains to enquire whether the 
first clause of i 4 of the statute has the 
efff"ct of withdrawing the offence of playing 
at faro from the general provisions of the 
law; of making it a different offence to be 
prosecuted as such, upon allegations and 
proof specifically appropriate to it. 

The legislature obviously intended by the 
first clause of I 4, to extend the previous 
laws against gaming at public places, to 
certain games, faro and others, when played 
at private places; to this extent new offences 
were created, to be prosecuted upon proper 
allegations and proofs. This construction 
is perfectly consistent with the purpose of 
lea\'ing gaming at public places to the 
operation of the general law. And such, in 
my judgment, is the meaning of the law 
upon the most strict construction of its 
terlllli. Construing it, however, as a reme
dial law according to i 20, p. 745 of the 
Code, we must hold that as to certain games, 
faro, &c., when played at public places, the 
commonwealth has cumulative remedies: 
one under the general law against all for
bi44en games at such places·-the other 
under the law against faro and the games 
classed with it, when played at any place. 

The revisors of the statute say, in their 
report to the R"eneral assembly, p. m, I 4, 
that they inserted the first clause for the 
sole ~rpose of preventing any question as to 
whether the place at which faro, &c., 

591 *was played was public or JJ!ivate; 
they indicate no purpose of Withdraw

ing any case from the operation of the sec
ond clause, which would be embraced by 
ita terms. 

The argument on behalf of plaintiif, that 
the judgment in this case will be no bar to 
another prosecution for the alleged playing 
at faro, is not well founded. The judKment 
will bar a future prosecution for the crimi
nal fact of which the plaintiff may have 
been convicted upon the indictment in thia 
case; and this, although the fact may be 
described by a different name. Having 
shown that in this case the plaintiff may 
be convicted of unlawful playing at cards, 
by proof of playing at faro, it follows that 
this judgment will bar a further prosecutioD 
for the same offence, although it shall be 
described as playing at faro. 

I am of opinion to affirm the judgment. 

The other judges concurred. 

Judgment affirmed. 

592 *Livingston v. The Commonwealth. 

October Term. 18117. Richmond. 

(Absent ALLIIN, P .• and L ... J.) 

I. IndICtment for narder-CoavIctlOD.*-Under a com· 
man law indictment for murder. the prisoner may 
be found lI'1l11ty of murder In the arst or second 
dellTee, or manslauehter. 

a. Sul_Same-N_Trlal--ItllfherOfleace.t-Qu.-.: 
If a prisoner haa been convicted of murder In the 
Recond deuee. or manslaaehter. and obtalna new 
trial. whether he can be pat apon his trlal UaiD 
for a hllrher offence. than that of which he was 
coavlcted. 

-Indlctlllent for Marder-Coavlctlen.-It seems 
settled that an Indictment In the common·law form 
for murder Is /rOOd and will support a COIlvlction 
for murder in the ftnt or second delll"ee. or man
slaulrhter. The priaclpal case Is cited as aathority 
for the prOpOsition In Bull v. Com .• 14 Gratt. II!O; 
CluveriUII' Case. 81 Va. iW8; Kibler v. Com .• IN Va 
800, 18 S. E. Rep. 858: State v. Abbott, 8 W. Va. n7. 
See, in accord, Wicks v. Com .• II Va. Cas. 187: Com· 
monwealth v. 1I1lIer, I Va. Cas. 310: Thompson v. 
Com., 20 Gratl. 780. and lool·rIOt". See a collecUon of 
the Virlrlnia and West Vlr/rlnla cases In mon~ 
uaphlc not. on "Indictments, Inf9rmaUons and 
Presentments," appeaded to Boyle v. Com .. 1f Gralt. 
874. 

tCrllDlnal Law-New TrI.I-H .... er 0fIence. -The 
question. as to whether, If a prlsoaer. on an indict
ment for marder. haa beeu convicted of murder In 
the second dellTee or manslauehter. and obtains a 
new trial, he can be put apon his trial ualn for a 
hieher offence, than that of wblch he was con
victed. seems to have been broueht directly to lhe 
notice of the coart of appeals for the IlnIt time In 
the principal case. But. as seen from the second 
headnote. the court left the query unanswered; 
thoaeh DANIIIlL, J.. exPressed the opinion that the 
conviction barred a subsequent trial for a hllrher 
offence. But, in Staart v. Com., 18 Gratt. IIIi8. there 
is a partial answer to the question. In this case. the 
rule was laid down that, where there Is but one 
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3- Evld_ - narclei' - Spoataneotu Dec:laratlone.t
Upon a trial fo.r murder, It havlu been proved 
that the prisoner had beat the deceased, the com
plaint of the deceased of pain Buffered by her 
within two hours of the beatinlr, Is competent 
INIdence. 

... s.uae - OpinionS - Me41c:a1 Expert.." - It beinlr 

count in an indictment on which the accused may 
be convicted of one of Reveral offences which are 
covered by the indictment, the verdict of tbe jnry 
II.ndinlr tbe accused p1lty of one of the sald offences 
Is a verdict of acquittal of all the others of a bilrber 
IfI'ade of offence; and th1l8, on an indictment for 
murder, a verdict II.ndlnlr tbe accused p1lty of 
manslaulrhter is a verdict of acquittal as to the 
murder, and a bar to a conviction tbereof on a 
second trial. But the court left it a Qnery as to 
wbether the same rule applies where. on an in
dictment for murder, the jury find the prisoner 
!rU1lty of murder In the second decree. The prin
cipal case was reviewed In this case (pp. 1Ifi6-968). 

In State v. Cross, "W. Va. 815, 211 S. E. Rep. &117, 
the conrt, afterrevlewlnlrthe Vlrlriniacases (amonlr 
others the principal case and Stuart v. Com., 28 
Gratt.lI6O) and statutes, decides (tn keeplnlr with 
Stuart v. Com.) that wbere a party is tried upon an 
indlctmen t for murder and found pUty of voluntary 
manslaulrbter, and obtains a new trial. thoulrh the 
verdict Is sUent as to murder, he cannot be tried 
qaln for murder. But this court also left it a Ques· 
tion as to whetber one found Irunty of murder in the 
llecond decree can be tried uain for murder In the 
Ilrst decree. 

In 1878, it was enacted by the Virlrinia Lelrisla· 
ture (Acts of 18'1'7-"78, p. 1144, S 115) tbat "If a ver
dict be Bet aside on tb~ motion of the acc1l8ed, and 
a new trial awarded, on such new trial tbe accused 
shall be tried, and sucb verdict may be found and 
sentence pronounced as if the former verdict had 
Dot been found." In BrllrlrB' Case, 8lI Va. 1i8O, this 
act was pronounced constitutional. See the princi
pal case cited in tbis case at p. &82. In this case 
(BrilrlrB v. Com.), on the Indictment for murder, the 
accused was convicted of murder In tbe second 
decree. Upon appeal, the conviction was set aside 
and a new trial awarded. At the second trial, the 
prisoner pleaded an acquittal of murder in tbe first 
decree by virtue of the former conviction of mur
der in the second decree, and moved tbe court to 
110 ch&rlre tbe jury as to exclude a finding of mur
der In tbe first degree. It was held that the lower 
court did not err In rejectiulr tbe plea, and In refus
inlr, In effect, to cbarlre the jury tbat tbey could 
not convict the accused of murder in the first decree, 
upon the lrrGund of tbe former conviction of mur
der In tbe second decree. But, by Va. Code 1887. I 
4CHO, It Is prQvlded: "If the verdict be set aside, and 
a new trlallrranted the acc1l8ed, be shall not be 
tried for any blgher offence tban that of wbicb he 
was convicted on tbe last trial." This statute was 
coDstrued In Forbes v. Com., 90 Va. 660, IllS. E. Rep. 
1&1: Benton'BCase. III Va. '182, 81 S. E. Rep.4116. See II 
Va. Law Relr. 8117, '187. 870. 

See also, monocraphic Mt« on "Autrefois, Acquit 
and Convict" appended to Pue v. Com., 26 Gratt. 
IM8. 
~yklence -narder-Spontan_s Dec:I .... t1on •. -See 

monograpblc MU on "Res Gestle" appended to 
J'ordan v. Com., 115 Gratt. INlJ. 

1~p\nlon-Me4Ic:a1 Experta.-In Ellis v. Bar
rIB, III! Gratt. 890, the principal case was cited as cor-

proved that a witneBS is a practicinlr physician. be 
Is a competent witness to express an opinion as an 
expert upon a medical Question. 

S. Same-.5IuD.-s.meI-CalUe of Deatb.-Upon a 
trial for homicide, it Is competent for the com
monwealtb to Introduce physicians or snrlreons to 
lrive their opinion on a atate of facts testilled to by 
themselvell or other witnesses, In respect to a 
wound or beating proved to bave been inll.1cted on 
the deceased, as to whether lIuch wound or beatlnlr 
would be a cause adequate to produce tbe death, 
or was the actual cause of the death. 

6. Same-.5IuD.-Sam_S_.,-How Q_tlon. Sbould 
Be Pat.-Iu such case. the Questions put and tbe 
answers given sbould be 110 put and given as not 
to elicit or expreBS an opinion by the physician or 
surgeon on the credit of tbewltneBSes or the trutb 
of the facts testl.lled to by otberK. 

7, H_lcId_Deatb fro .. Indepeadent eau--RQpon
alblllty of AClCIUed,tt-Whereina cause of homicide 
It al'pears tbat a wound or beating was Inflicted 
on the deceased, which was not mortal. and the 
deceased whilst laboring under the effect of the 
violence, becomls sick of a dlRease not caused by 
such violence, from which disease death enllues 
within a year and a day, the party charged with 

rectiY e:r:poundlnlr the law as to the admlsslbUlty of 
the testimony of an expert. On the sublect of ad
miaslblllty of the opinion of a nonexpert, aeeJ06t
MU to McCormick v. Hamilton, 88Gratt. MI. 

Is __ .s._-.5IuD.-ea .... of Deatll.-8ee the 
principal case cited In Bowen v. The City of Buntlng
ton, 86 W. Va. IIIN, 14 S. E. Rep. 221; State v. MUll
uave, fBW. Va. '702, 'I08,I8S. E. ReP. 1125, 828 (dlsaentlnll" 
opinion of BBAlfJIOlll, J.). 
'~5aat_Sam_Same-How Questlon.She.ld 

Be Pat.-In McMechen v. McMechen, 17 W. Va.IIIN,it 
was said: "There seems to be no conll.1ct of anthorl
tle8 on the law applicable to the testimony of 
medical experts. The law bearinlr upon the precl8e 
Question we are now con81dering may be thus cor· 
recUy stated: When a medical expert Is asked to 
lrive his profeBSlonal opinion to a Jury not upon 
matters within his Ilwn knowledlre but upon a hy
pothetical case founded upon the testimODY of 
wltneslles previouslY examined In the case, the 
Questions to him must be so shaved, as to lrive him 
no occasion to mentally draw his own conclusions 
from the whole evidence or a part thereof, and 
from the concl1l8ion so drawn express his opinion. 
or .to decide as to the weight of evidence or the 
credlblllty of wltneBSeli; and his anawel'B must be 
sucb, as not to Involve any such conclusions so 
drawn, or any opinion of the expert, as to the weilrht 
of the evidence or credlbl11ty of tbe wlUlesses. 
Butler v. St. Loul8 Life Insurance Co., 46 Iowa 118: 
State v. Bowman, 78 N. C. I50Il: IApmo.to,.', eu,. 14 
Grate. 692; Cincinnati Insurance Co. v. May,20 Obio 
228: Commonwealth v. Rogers. 7Met.li05; Woodbnry 
v. Obear, 7 Gray 471; The Peoplev. Lake,I8 N. Y. 
382; Reynolds v. Robinson, 64 N. Y. 8115: Carpenter 
v. Blake, 2 Lans. 206; Fairchild v. Ba.'lcomb, 86 Vt. 
388: Spear v. Richardson, 87 N. H. 23." 

See also, the principal case cited In State .,. MUll
uave, fB W. Va. 888, 28 S. E. Rep. 818. 

"As to the propositions of law laid down in the 4tb, 
lith and 8th headnotes. see monocrapblc Mle on 
"Expert and Opinion Evidence ... 

ttHomlclde-Deatb fro .. Indepeadent eau--Respon
.Iblltyof AC:Cued.-See generally, monolrraphlc Mt. 
on ·'Homlclde." 
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the 1I0mlclde 1& not criminally responsible for the 
death. althongh it IIhould also appear that the 
lIymptoms of the dlReue were aggravated. and 
the fatal proll're88 qu1ckened. by the enfeebled 
or irritated condition of the deceased. caused by 

the violence. 

593 * At the October term 1856 of the 
Circuit court of the city of Richmond, 

George Livingston was indicted for the 
murder of Elizabeth Duesberry. The in
dictment was in the usual form of a common 
law indictment for murder, and contained 
but one count. To this indictment the 
prisoner demurred; but his demurrer was 
overruled. He was tried at the same term, 
and found guilty of mun1er in the second 
degree; but on the motion of the prisoner, 
the court set aside the verdict and granted 
him a new trial. In April 1857 the prisoner 
was again tried and found guilty of volun
tary manslaughter; and the term of. his 
imprisonment was fixed at one year. Upon 
this trial the clerk charged the jury in the 
same terms as on the first trial. upon the 
verdict the court rendered judgment against 
the prisoner; and he applied to this court 
for.a writ of error; which was allowed. 

9n the trial a number of questions were 
saved; but it is only necessary to state 
those which were acted on by this court. 
It appears that the deceased was the mis
tress of the prisoner, and that he frequently 
beat her. On the Saturday previous to her 
death he gave her a beating, which was 
testified to by two of the inmates of the 
house where she lived. These witnesses 
testified, that on the same evening, and 
about two hours after the beating, she 
complained of a violent pain in her side. 
This testimony the prisoner moved the 
court to exclude; but the court overruled 
the motion; and the prisoner excepted. 
This is his first exception. 

Dr. Waring, a practicing physician in 
Richmond, was sent for to see the deceased, 
and attended her until her death on the 
next Thursday. He stated, in giving in 
his evidence, that he heard nothing, either 
from the deceased or the witnesses, of 
bruises or pain any where except in the 
lower part of the abdomen, in the re~ion of 

the bladder. That he treated the de-
594 ceased ·to allay inflammation and 

promote action on the bowels. He 
made a post-mortem examination; and after 
detailing the appearances, said he saw 
sufficient cause of death, without referring 
it to the beating. The witness having said 
in answer to a question by the attorney for 
the commonwealth, that he heard the testi
mony of all the witnesses who had been 
examined; the attorney put to him the fol
lowing question: Do you not think that the 

. violence which she received by the beating 
which 'you have heard described, accelerated 
the 'death of the deceased? This question 
was objected to by the counsel for the pris
oner; but the objection was overruled; and 
he excepted. This is his second exception. 

After taking the foregoing exception, the 
'''loner by his counsel moved the court to 

exclude from the jury all the medical evi
dence which they had heard from the wit
ness Waring, and all evidence given by him 
derived from his knowledge or skill as a 
practicing physician, unless it waa proved 
or admitted by the commonwealth that he 
was an expert in his profession; the pris
oner being willing to admit the fact. But 
the court overruled the motion; and the 
prisoner excepted. 

After the attorney for the commonwealth 
had asked several other questions of the 
witness as to the effect of a beating upon a 
person in a diseased condition; all of which 
were excepted to by the prisoner's counsel; 
his ninth question was as follows: Your 
last answer seems to be based upon the 
opinion that the inflammation of the bladder 
and the constipation of the bowels could 
not have been caused by the infliction of 
the violence which you have heard related 
by the witness. Suppose the diseases of 
which you speak had developed themselves 
in this case after the violence (but not in 
consequence thereof), yet when she was 
suffering from said violence, do you think 

that said violence did or did not ae-
595 celerate her death? To -this question 

the prisoner by his counsel objected; 
but the court overruled the objection; and 
he again excepted. 

On the trial a number of physicians had 
been summoned, who were present and 
heard the evidence, and were examined as 
to their opinion of the cause of the death 
of the deceased. Among these physicians 
was Dr. Charles Bell Gibson, who having 
stated that he had heard all the testimony 
in tile cause, the attorney for the common
wealth put to him' the following question: 
Please state what in your opinion, from all 
the evidence which has been given in this 
cause, was the cause of the death of Eliza
beth Duesberry? This question1was objected 
to by the prisoner by his counsel; but the
objection was overruled by the court: and 
the prisoner again excepted. The witness 
answered: I think she died of peritonitis, 
which is an inflammation of the peritoneum. 
a cerous membrane which covers most of 
the viscera of the abdomen. This' perito
nitis was caused, I think, by the beating 
testi fled to. 

After all the evidence had been intro
duced, and the argument of the cause had 
been concluded, when the jury were about 
to retire to consider of their verdict, one of 
them asked the court to instruct them, 
whether it was necessary to prove that the 
beating and the death occurred on the re
specti ve days laid in the indictment. And 
thereupon the court instructed the jury as 
follows: It is averred in the indictment 
that the beating and injury was inflicted 
on the 14th of March 1856, and that the de
ceased died on the 19th of that month. It 
is competent for the commonwealth to prove 
that the beating and injury was inflicted 
on the 8th, and that the deceased died on 
the 13th of that month; and if the ingre
dients necessary to prove the crime are 
proved to the satisfaction of the jury, they 
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may find the prisoner guilty under this in
dictment. To which opinion of the court 

the prisoner excepted. 

596 ·Crenshaw and Crump, for the pris-
oner. 

The Attorney General, for the common
wealth. 

DANIEL,:1. The indictment is in the 
common law form of an indictment for 
murder. In the demurrer to it, which was 
overruled by the Circuit court, the causes 
of demurrer are not stated. And as to those 
causes which have been assigned by the 
counsel for the prisoner, in the argument 
here, they seem to be fully answered by the 
calles of Miller v. The Commonwealth, 1 
Va. Cas. 310; Vance v. The Commonwealth, 
2 Va. Cas. 162; and Wicksv. The Common
wealth, 2 Va. Cas. 387. 

In the last mentioned case, the General 
court held, unanimously, that the true ob
ject and effect of our act of 1802-3 was not 
to create two offences out of the crime of 
murder, but to arrange the various kinds of 
murder at the common law, under the two 
denominations of murder in the first degree, 
and murder in the second degree; and to 
annex to the cases in each denomination a 
punishment correspond'ing in severity to 
the degree of atrocity with which they 
might be perpetrated, and by which they 
would be marked as belonging to the one 
or the other of said denominations of 
murder. And that the legislature contem
plated no change in the frame of the in
dictment, they further held, was plainly to 
be infer:-ed, from the clause requiring the 
juries, in all cases of indictments for mur
(ler, when they find the party accused guilty 
of murder, to ascertairt. in their verdict 
whether it be murder in the first degree or 
second degree; and also from the clause 
requiring the court, in case of conviction 
by confession, to proceed by examination 
of witneBSes to determine the degree of 
crime, and to give sentence accordingly. 
These clauses, they held, would have been 
wholly unnecessary, if it had been in the 

contemplation of the framers of the 
597 act that the indictment "should in 

each case set out specially the features 
by which the offence should be marked as 
belonging to murder in the first or murder 
in the second degree: inasmuch as a general 
verdict of guilty on the one hand, or a con
fession of guilt on the other, under such an 
indictment would necessarily, without any 
further resort to the jury or the examination 
of witnesses, ascertain the degree of the 
offence beyond all doubt. 

In conformity with these views, the prac
tice has hitherto generally, if not uniformly 
prevailed in our courts, of prosecuting and 
punishing all acts of felonious homicide 
whatsoever, under indictments for murder, 
framed as at common law. 

The same practice has prevailed in Penn
sylvania from an early period, under the 
act of the legislature of that state, of the 
22d April 1794, from which the first section 
of our act of 1802-3 is taken. White v. 

Commonwealth, 6 Binn. R. 179; Wharton's 
Am. Cr. Law 410. 

No injustice or inconvenience is shown 
to ba"e resulted from the practice; and I 
do not know of any act of our legislature 
which can be construed as indicating a 
purpose to change it. I lee no reason for 
disturbing it. 

I can see no objection to the admissi.bility 
of the testimony, the refusal to exclude 
which, forms ,he ground of the prisoner's 
first exception. It seems .pow to be well 
settled, that whenever the bodily or mental 
feelings of an individual are material to be 
proved, the usual expressions of such feel
ings, made at the time in question, may 
be given in e\·idence. If they. were the 
natural language of the affection, whether 
of body or mind, they furnish (it is' said) 
satisfactory evidence and often the only 
proof of its existence: And whether they 
were real or feigned is for the jury to de
termine. So also the representations, by a 

sick person, of the nature, symptoms 
598 and effects of the ·malady under which 

he is laboring at the time, are received 
as original evidence. 1 Greenl. Evi. 179: 
A"esOD v. Lord Kinnaird, 6 East's R. 188. 
Such representations (it is said) are ad
mitted from necessity. and as being in the 
nature of pars res gesta:. Roulkac v. White, 
9 Ired. R. 63. And hence it is the practice 
to receive them, though made by persons 
who, if produced in court to testify, would 
be properly rejected as incompetent wit
nesses. Frequent instances of this will be 
found in the reports of cases in the courts 
of the southern states, growing out of 
actions on warranties of the soundness of 
slaves. In such actions, where the question 
is as to the diseased state of the slave at a 
particular time, the appearance and actions 
of the slave, his exclamations or declara
tiQns, at the time, as to his pains and other 
symptoms, are all regarded as part of the 
res gest;!!, and admitted on that ground. 
Such declarations. it was said by the court 
in Jones v. White, 11 Humph. R. 268, 
drawn from the slave by those investigating 
the character and symptoms of the disease, 
become part of that investigation, and as 
such may properly go to the jury. The 
admissibility of such evidence is further 
sustained by the cases of Marr v. Hill. 10 
Missouri R. 321; Grey v. Young, Harper's 
S. C. R. 38; Biles v. Holmes, 11 Ired. R. 
16; Allen v. Vancleave & Kelso, 15B. Monr. 
R. 236; Clancey v. Overman, 1 Dev. & 
Batt. 402. 

In one of these cases, however (Marr v. 
Hill, &c.l, it was said by the court that the 
mere declarations of a slave that he was 
diseased, without proof of any symptoms 
or appearance of disease, would be mere 
hearsay, which ought .10t to affect the 
rights of any person, and would be clearly 
inadmissible. Without stopping to enquire 
whether this dictum correctly states a qual
ification to the rule, it is obvious to remark 
that such a qualification can have no appli-

cation, where. as here, the enquiry is 
599 as to the conditioll ·of a person wi:" 
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had been assaulted and beaten only two 
hours before the period at which the dec
larations as to her sufferings were made. 
On the contrary, the circumstances under 
which the question. as to the admissibility 
of the evidence, arises here, seem to me to 
bring this case directly within the influence 
of the decision in Riles v. Holmes. There 
the object was to show that a slave haC: been 
permanently injured by a severe blow on 
the head; and the plaintiff. was allowed to 
prove that;' he eomplained much of headache 
when exposed to the sun, and stated his 
inability to work in the sun." And it does 
not appear from the report of the case that 
the offer on the part of the plaintiff to prove 
such complaints and statements, had been 
preceded by proof of any other evidence of 
the supposed malady. And in the case of 
Aveson v. Lord Kinnaird, it was said by 
Lawrence, J., that it was in every day's 
experience in actions of 'lssault, that what 
a man has said of himself to his surgeon, 
is evidence to show what he suffered by 
reason of the assault. Aveson v. I.ord 
Kinnaird, 6 East's R. 188, already cited. 

Doubts have been expressed in some cases 
whether the admissibility of such evidence 
should not be restricted to the proof of com
plaints and statements made by the sick or 
suffering persons to their physicians. On 
a reference, however, to the cases which I 
have cited, it will be seen that the courts 
recognize DO distinction, in respect of com
petency, between such declarations, when 
made to physicians, and when made to un
professional persons. I think the evidence 
was properly received. 

The objections to the testimony of Dr. 
Waring, so far as founded on the supposed 
absence of proof of his being an expert, 
must have proceeded from a mistake-inas
much as it appears from the second bill of 

exceptions, to which express reference 
600 is made in the *third and fourth. that 

he was proved to be a practicing 
physician in the city of Richmond. This 
evidence, in the absence of any conflicting 
proof, was sufficient to justify the court 
in overruling the objection. 

In the instructions which the court gave 
to the jury at their instanee, I can perceive 
no error. The variance between the dates 
of the beating and injury inflicted on the 
deceased. and of her death, as averred in 
the indictment, and the true dates of those 
events, as shown by the proofs, was wholly 
immaterial. Commonwealth v. Ailstock, 3 
Gratt. 650; Wharton Am. Cr. Law 220. And 
it is obvious that in saying to the jury, "that 
if the ingredients necessary to constitute 
the crime were proved to the satisfaction 
of the jury, they might find the prisoner 
guitty under the indictment," the judge 
could not have been understood by the jury 
as intending to deny the truth of the prop
osition that they ought to be satisfied be
yond a reasonable doubt of the guilt of the 
prisoner before they could convict him. 
The question propounded by the jury, and 
the answer given by the judge, both plainly 
pointed to the variance between the dates 

alleged and proved, and not to the degree 
of belief or satisfaction, in the minds of 
the jury, respecting Jhe guilt of the pris
oner, essential to his conviction. The in
struction gh'en by the judge amounted ill 
effect to nothing more than saying to the 
jury, that if all the other elements of the 
crime were established in accordance with 
the requirements of the law, the "ariance 
just mentioned presented no valid objection 
to their finding the prisoner guilty under 
the indictment. 

It seems to me, however, that the court 
below erred in receiving a portion of the 
testimony set out in the fifth bill of excep
tions; and more particularly that port~on 
sought and elicited by the ninth question 
propounded by the prosecution to the wit-

ness Waring. I know of no authority 
601 which would hold a party ·criminally 

responsible in a case such as that 
which it was the aim and tendency of this 
testimony to establish. 

It is true that if a man be sick of a mor
tal disease, and receives a wound which. 
by irritating or provoking the disease to 
operate more violently, hastens his death. 
the party inflicting the wound may be held 
accountable for the death. In such a case 
it is said, the deceased has not died ex 
visitatione dei, for the wound has hastened 
the death, and the offender cannot appor
tion his wrong. 1 Hale 428. 

So again, it is said by the same author
i ty, if a man recei ves a wound not mortal. 
and through neglect or failure to use the 
proper application, it turns to a gangrene 
or fever which causes the death, then the 
wound, being the cause of the ganR'rene or 
fever, is regarded as the causa causati, and 
the party inflicting the wound may be held 
responsible for the death. 

On the other hand, however, if the 
wound be not mortal, but with ill applica
tions the party dies, and it clearly appears 
that the medicine and not the wound was 
the cause of the death, this is not homi
cide. 

It will be seen that there is a marked 
difference between the first two cases thus 
instanced by Lord Hale, and the case 
pointed to by the testimony in question. 
In neither of the former is any indepen
dent cause interposed between the wound 
and the death. In the first of the two the 
death would not have occurred at the time 
it did but for the wound. Though the sick 
man was laboring under a disease, which 
if left to take its natural course, would re
sult in dea·th at no distant period; ),et the 
death in respect of time is plainly refer
able to the wound. So, in the second, 
though the gangrene is the proximate cause 
of the death, yet the gangrene is a conse
quence of the wound; and so the death js, 
by a regular course and natural order, ill 

the sequence of events, traced up' to 
602 the wound as its *originating cause. 

But in the case sought to be made out 
by the testimony objected to, a disease is 
supposed to have supervened between Ii 
blow not mortal and the death: a disease 
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not caused by the blow, but coming by the pounded to a professional person or expert 
... isitation of Providence. In such cases, is not as yet very well set-

In such a case, the exemption of the tied. 2 Leading Criminal Cases 105, notes. 
party inflicting the blow from criminal ac- I think, however, that it is a well estab
countability, is, it seems to me, even more lished practice in this country, in cases of 
obvious than in the third of the instances homicide, to allow physicians and surgeons 
cited from Hale. For then it might be to say, upon a state of facts testified to 
said, the "ill application" of which the either by themselves or by other witnesses, 
party died would not have been resorted to whether in their opinion a particular 
but for the wound inflicted by the wrong- wound or blow described '"ould be an ade
doer; and if the connection, there, between quate cause, or even, whether such wound 
the wound and the death, is too remote to was, in their opinion, the actual cause of 
be made the foundation of criminal respon- the death in the particular case. Common
sibility, a fortiori, must such be the rule wealth v. Rogers, 7 Metc. R. 500. But it 
when the disease, but for the supervention would seem to be generally agreed that in 
of which the death would not have oc- such case the opinion of the witness is. to 
curred, is, in its origin, independent of the be restricted to matters of science, 
wound or blow, and wholly out of the 604 and that he is not to ·be allowed to 
courae of its consequences. In such a state give an opinion on things with which 
of things, the blo,v and the death have no a jury may be supposed to be equally well ac
necessary or natural connection with each quainted. 3" Philips 761, notes. And espe
other as cause and effect. The blow is cially, that the questions should be so 
neither the proximate cause of the death, shaped and the answers so given as to ex
nor is it, though made by extraneous cir- clude any opinion of the medical witness 
cumstances to accelerate it, linked with it as to the credit of the witnesses on the 
in the regular chain of causes and conse- truth of the facts testified to by others. 
quences. A new and wholly independent Commonwealth v. Rogers, just cited. 
instrumentality is interposed in the shape The question and answer under considera
of the disease; and in contemplation of lion are in violation of these guards and 
law. the death stroke is inflicted by the restrictions, and invade the province of 
hand of Providence, and not by the hand the jury. The question calls for, and the 
of violence. answer gives not simply the opinion of the 

I am also of the opinion that the Circuit witness as a man of science on a given 
court, instead of overruling, ought to have or supposed state of facts. but an opinion 
sustained the motion of the prisoner to ex- necessarily involving his judgment as to 
elude from the jury the second question the truth of evidence, not free from conflict. 
propounded to Dr. Gibson, and his answer The like objection exists in respect to 
thereto, set out in the sixth bill of excep- the course pursued in the examination of 
tions. I do not doubt that in criminal as Dr. Waring; which is made the ground of 
well as in civil trials, when questions of the second bill of exceptions. 
art or sciencc are involved, persons who I do not think that the Circuit court 

have peculiar skill or experience committed any error in overruling the mo-
603 therein, may be "introduced to give tion of the prisoner to set aside the verdict 

to the jury their opinions on such on the ground that the jury was improp
questions. In 1 Philips Evidence, p. 190, erly charged by the clerk. For if we should 
it is said that the opinion of a witness in concede, for the sake of the argument, that 
general is not evidence: the witness must the "erdict of guilty of murder in the sec
speak to facts. But on questions of ond degree only, amounted also in effect 
science or trade. or others of the same to a verdict of not guilty of murder in the 
kind, persons of skill may speak not only first degree, and that upon the second trial 
as to facts, but are allowed also to give- the prisoner ought not to have been again 
their opinions in evidence. The opinion of placed in jeopardy for murder in the first 
medical men is evidence as to the state of degree, we would still be of the opinion 
a patient whom they have seen. Even in that the motion was properly overruled. 
cases where they have not themselves seen The first error, if any, was committed 
the patient, but have heard the symptoms when the second trial was granted. The 
and particulars of his state detailed by prisoner ought then to have asked the 
other witnesses at the trial, their opinion court to make an order, that upon the sec-· 
on the nature of such symptoms, has been ond trial so much of the charge to the jury 
properly admitted. Thus on a question of should be excluded as related to murder in 
sanity, medical men have been permitted the first degree. Having failed to do so, he 
to form and express their judgment upon should have made such a motion to 
the representation which witnesses at the 605 the court on the new ·trial before 
trial have given of the conduct, manner the charge to the jury was given; or 
and general appearance exhibited by the at least have brought the subject to the 
patient. So in prosecutions for murder, notice of the court before the jury retired. 
they have been allowed to state their opin- He has been found guilty on the second 
ion whether the wounds described by wit- trial, not of murder in the first degree, but 
neases were likely to be the causes of death. of manslaughter. for which he could with-

In England it would seem that the prac- out que"tion be legally tried and convicted 
tice in respect to the character and scope under the indictment. The prisoner has 
of the questions which ought to be pro- not shown, and the court cannot see how 
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he has been, or could have heen injured by 
the course pursued. 

As, however, on account of the errors in 
the ruling of the Circuit court, which we 
have already indicated, we have to reverse 
the judgment, and remand the cause for a 
new trial, the question does necessarily 
arise, whether upon such trial the prisoner 
may be yet legally tried and convicted of 
mnrder in either degree; or whether the 
Circuit court is to be directed so to modify 
the charge t!> the jury as to restrict their 
enquiry and finding to the offense of man
slaughter. 

In the case of Lithgow,'. The Common
wealth, 2 Va. Cas. m, it was decided by 
the General court, that when there are 
several counts in an indictment, and on 
one of them the prisoner was conYicted, 
and acquitted of the rest; if, on a writ of 
error obtained by him. the judgment and 
verdict are set aside, and a new trial 
awarded to him, the prisoner can only be 
tried again on the count on which he was 
convicted, and not on the other counts of 
which he had been before acquitted. The 
court said there was no reason why a pris
oner, who had been rightfully acquitted 
upon one of several offences which have 
been joined in the same indictment, should 
be again brought into jeopardy for these 
alleged aifences; because, having been 
wrongfully con victed on another of these 
separate charges, he seeks and obtains re
dress against this latter error. And in 
Bennet v. The Commonwealth, 2 Va. Cas. 
234, the same court decided that when 
there are several counts in an indictment, 

and the jury convict the prisoner 
606 ·on one of them, finding nothing 

as to the others, the verdict ought not 
therefore to be set aside; but the court 
ought to enter a judgment of acquittal on 
the counts as to which the jury were 
silent, though a judgment of conviction 
may be en tered on the one on which the 
jury had found the prisoner gUilty. Thus 
necessarily deciding that a verdict of 
guilty on one count, saying nothing as to 
the others, operated in law a verdict of not 
guilty on those others. A like decision 
was made in the cases of Kirk v. The Com
monwealth, 9 Leigh 627; and Page ". The 
Commonwealth, Id. 683. 

If there had been in this case, therefore, 
one count for murder, and another for 
manslaughter. and there had been a verdict 

'of guilty on the latter count, taking no no-
tice of the former, it would seem to me that 
under the authority of these cases we would 
ha ve had to send the case back for a new 
trial for manslaughter alone. Does it make 
any difference that the verdict in this case 
has been rendered under a single count-a 
count for murder? The weight of authority 
would seem to be with the proposition that 
it does not. In 1 Bishop on Criminal Law, 
f 676, in speaking of the waiver, by a pris
oner in asking for a new trial, of the pro
tection afforded by the common law maxim, 
'\dopted into the constitution of the United 

'ltes, and into th~ constitutions of most 

of the states, "that no man is to be 
brought into jeopardy of his life more than 
once for the same offence," the author pro
ceeds to say that this waiving of consti
tutional right is not considered by the court 
as extending beyond the exact matter con
cerning which the relief is sought. If, 
therefore, the verdict which finds a pris
oner guilty of part of the charge against 
him, finds him not guilty of another part; 
as for example guilty on one count of the 
indictment, and not guilty on another 

count; or where there is but one count, 
6f1l guilty of manslaughter, and *not 

guilty of murder; and a new trial is 
granted him, he cannot be convicted on 
the second trial, of the matter of which he 
was acquitted on the first. The same prin
ciple is recognized by the Supreme court 
of Tennessee in Slaughter v. State, IJ 

Humph. R. 410; in which case it was held 
that where a party is found guilty of man
slaughter on an indictment for murder, and 
not guilty of murder, and obtains a new 
trial, he is discharged from the murder, 
though he may be convicted on the same 
indictment for ma11slaughter. The case of 
Hurt v. The State, 25 Miss. R. 378. is to the 
like effect. In that case, under an indict
ment for murder, the verdict found the pris
oner guilty of man'slaughter, but was silent 
as to his guilt or innocence of the murder. 
The court said, that the verdict operated 
as an acquittal of every crime of a higher 
grade, of which the prisoner might have 
been convicted under the indictment upon 
which the issue was made; otherwise. 
after undergoing the sentence for man
slaughter, he might be put upon his trial 
for the charge of murder, which would thus 
be only postponed and not decided by the 
verdict of manslaughter; that the jury in 
such caose, in contemplation of law, render 
two verdicts; one acquitting the accused of 
the higher crime charged in the indict
ment; the other finding him guilty of an 
inferior crime; and that the verdict of man
slaughter was as much an acquittal of mur
der as a verdict pronouncing his entire 
innocence could be. The cOllrt further held. 
that on such a verdict the court belo .... 
ought to have entered a judgment of acquit
tal as to the charge of murder, and that 
whether that judgment was in fact ren
dered or attached by mere operation of law 
to the verdict, it was bound to be in the 
prisoner's favor; and in asking a ne\\" 
trial, he could not be regarded as asking 
to disturb the \,erdict and judgment in his 
favor. 

This case was followed by Brennan 
608 v. The People, *15 Illinois R. Sil. 

There, too, it was held that a ver
dict of guilty of manslaughter, under an 
indictment for murder, saying nothing as 
to the murder, amounted to an acquittal of 
the charge of murder, and that the prisoner. 
upon obtaining a new trial, could only be 
tried again for the manslaughter. The 
same views prevailed ill the case of The 
People v. Gilmore. 4 Calif. R. 376; and in 
Jones v. The State, 13 Texas R, 168. I 
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have seen no case in which a contrary doc
trine has been declared, except the case of 
the United States v. Harding, Wallace, jr. 
R. 127; decided in the Circuit court of the 
United States for the third circuit. 

It is true that in the case of Gwatkin, 
who obtained in the General tourt the re
versal of a judgment con,·icting him of 
murder in the second degree, the order re
manding the cause for a new trial was in 
general terms. 9 Leigh 678. And on a sec
ond trial he was convicted of murder in 
the first degree; apd the court below ren
dered a judgment accordingly. The case 
was again brought up to the General court 
by a writ of error; and a new trial again 
obtained, on the ground of an improper re
fusal of the Circui t court to grant the ac
cused a continuance. No question seems 
to have been raised on the first reversal, as 
to the character of the order to be made on 
awarding the new trial. Nor does it ap
pear from the report of the case, that any 
other error in the proceedings at the 
second trial was assigned, except the re
fusal of the court to grant the motion for a 
continuance. 

I do not think" we can properly allow to 
that case the weight of an adjudication ex
pressly deciding that a party who obtains 
the reversal of a judgment erroneously 
convicting him of murder in the second 
degree, may, upon his second trial, be prop
erly convicted of murder in the first de
gree; inasmuch as it does not appear from 
the report of the case that the question 
was brought distinctly to the notice of the 

court. 
609 ·The same remark applies to the 

case of Ball v. Commonwealth, 8 
Leigh 726, in which the General court 
granted a new trial in case of a conviction 
of murder in the .second degree. No ques
tion of the kind seems to have been raised, 
and the cause was simply remanded for a 
new trial. 

If, however, these cases could be re
garded as express ad.iudications of the 
question '''hich they are supposed to have 
decided, I am not prepared to say that they 
would necessarily furnish the rule for the 
case under consideration. There are con
siderations of a technical character, which 
might have entered into such decisions, 
but \i"hich have no application to a judg
ment reversing a conviction of manslaugh
ter. It might be said, in support of such 
decisions, that as the indictment, accord
ing to our practice, is but an indictment in 
form for murder at the common law, a 
party, when found guilty of murder in the 
second degree, and not guilty of murder in 
the first degree, is not acquitted of any 
exprcss averment which the indictmcnt 
contains. You cannot, by reason of said 
acquittal, regard any important word in 
the indictment as stricken out, or treat 
any express allegation as negatived. If 
you did, you would thereby vitiate the in
dictment, and reduce it to something short 
of a charge of murder in any degree. If, 
therefore, the party is to be sent back to be 

tried for murder in any degree, it is neces
sary that he should be tried under the in
dictment as it stands, and that he should 
be regarded as un acquitted <as the fact is) 
of anyone of the material allegations 
which the indictment contains. If this 
view does not present a mere technical and 
unsubstantial difficulty which may be 
gotten over by modifying the charge to 
the jury, so as to restrict their enquiry 
and finding to the grades of offence below 
murder in the first degree, it is obvious 
that there may be reasons for the sup-

posed decisions ill the cases of Gwat-
610 kins and Ball, that "do not apply to 

this. For where a party is found 
guilty of manslaughter only, you may sup
pose him not guilty (as by legal conse
quence he in fact is) of some of the most 
important allegations of the indictment; 
and you may strike out, or suppose to be 
stricken out the most important words; as 
for instance, "murder," and "of malice 
aforethought," and still lea,·e an indict
ment which would contain the charge of 
manslaughter. 

Without going into any further speCUla
tion as to the reasons which may have 
possibly influenced the orders of the Gen
eral court in the two cases just mentiqped, 
I deem it sufficient to say that they do not 
amount to express authority requiring us, 
in a case like the one under consideration, 
to subject the party, on his new trial, to 
a trial for murder, and that elsewhere the 
weight of authority is, in my opinion, 
clearly the other way. 

In this state of the law. I cannot under
take to say to a party who has been erro
neously convicted of manslaughter, and 
who has appealecl to this court, that we 
will not redress his wrong (which we ad
mit to be manifest), except on the condi
tion of his consenting to be again put in 
jeopardy for a higher offence, of which the 
jury have in effect once found him 'not 
guilty. . 

I think that far the errors of the Circuit 
court which have been pointed out, the 
judgment should be reversed, so much of 
the verdict set aside as finds the prisoner 
guilty of manslaughter, and the cause re
manded for a new trial for manslaughter 
only. As, however, the other members of 
the court who concur in the other portions 
of this opinion, are of opinion that the or
der granting a new trial should be a gen
eral one, the order will be in accordance 
with their views. 

MONCURE and SAMUELS, Js., con
curred in the opinion of Daniel, J., except 
as to directing the new trial to be for man

slaughter only. 
611 *The judgment was as follows: 

It seems to the court, that upon a 
trial for homicide, it is competent for the at
torney for the commonwealth to introduce 
physicians or surgeons to give their opin
ion on a state of facts testified to by them
selves or other witnesses, in respect to a 
wound or beating proved to have been in-
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fiicted on the deceased, all to whether such 13. s.--Bvideace-Dyllllr Dedara~lI5-
wound or beating would be a cause ade- - of hDpendlnlr Death.t-Qn a trial for murder. 
quate to product the death, or was the the commonwealth. to introduce the dylDIr dec-

cause 0 ath. T s right ons of t sed. pro be wa. 
wever, t to t triction at bis 8 tbough nless b 
he inte ries to medical berel1ev shortne tb unde 
s be so d as no it, and be was t erinll". b die ver 

their answers so given as not to contain 800n. He tben made tbe statements wbleb were 
any expression of opinion by them, on proposed'to be introdnced as evidence: and be 
the credit of the witnesses, or the truth of was asked if tbese were made as his dyinll dec la-
the facts testified to by others rations; to whicb be answered tbat tbey were 

it seem court, course eceased told tbat tors wer 
in th ination witness Inion be taluly dy that b 

ibson, in the s 1 of ex- die very d wbat said wa.. 
cepbons, was In Violation of thiS restric- repeated to him. and be was asked if he made 
tion, and consequently that the Circuit that statement allaln. and did be make it as a dy
court erred in refusing to exclude from the Ing declaration: and be said be did. Tbe 8tate
jury, on the motion of the prisoner's mentisadmis~lbleevidenceasdYlnll"declaratloa.;. 

1, the questi to the lIate Pr rtlflcat\o vidence-
itness, answer Judlrmen secU-A xceptlon 
it see her to rt, that to tbe of tbe c uslna" lD 

or of e chara as com- anew trl ut the e -The av 
mitted in the examination of the witness pellate court will not reverse tbe judllment, un
Dr. Waring, as set out in the second bill less. by re!ectlnll all tbe parol evidence for the 
of exceptions. exceptor. and glvlug full faith and credit to that 

it see furthe e court, of the adverse party. the decision of tbe court be-
here i of homi appears III appea rong. 
wound ting w cted on 

ceased was no aI, and 
the deceased, Whilst laboring under the 
effects of the violence, becomes sick of a 
disease, not caused by such violence, from 
which disease death ensues within a year 

day, y cha ith the 
de is iminall on sible 
e death ugh it Iso ap-
at the ms of th se were 

aggravated and its fatal progress 
612 quickened by "'the enfeebled or irri

tated condition of the deceased, caused 
b the violence 

it also furthe court, 
he nint ion pro by the 
y for t monwea he wit-

ness. Waring, and his answer thereto set 
out in the fifth bill of exceptions, are in 
conflict with this rule; and consequently, 
that the Circuit court erred in refusing to 

the pris motion de said 
n and a from th 
these r the c of the 

p IT to re e judg ,t aside 
the verdict, and remand the cause for a 
new trial on the indictment, to be made 
on the indictment as it stands, and without 

hange in h ual char e jury. 

*Bull v ommon 

October Term. 18117. Richmond. 

I. Murder-Indlctment-omlsslon of "Deliberately .... -
In an Indlcment for murder. tbe omlRslon of the 

"del1bera 11 not be general 
rrer. 

er-Indlct lolon of rately."--
See monoll"rapblc Mtlon "Indictments. Informations 
and Presentments" appended to Boyle v. Com .. H 
Gratt. 87 •. 

cIence-Dyi tloll8-Co of 1.-
Deatb'-'I n v. Com.. a t. 887. the 

principal case Is cited as laylnll" down the well-set
tled rule of law tbat to render dylnll" declaration .. 
admissible evidence. tbey must be sbown to bave 

ade wben larant Is sense 0 

Inll" deat tbout an taUon 0 

recovery 
ber tbe eclaratl bt to be 

Introduced were made under a sense of Impend Inc 
death. wltbout any expectation or bope of recovery 
Is always a Question to be determined by the CQurt. 
not only from tbe proofs. but from all tbe circum· 

of tbe r sber v. Co ratt. US; 

ng the p case.' Se otoflOt.> to 
r v. Com.. 9tlS: mo Ie _t. on 
Declarat pended to v. Com .. 

IV Gratt. 8M. 

*AppeJlate Practlco-(;ertlflcation of Bv~-WIIea 
Judlrment Reversecl.-Tbe rule stated In the third 

te as to tbe appe urt will 
a judlrlll re tbe ev cerUlled 

III of exc b known d rule In 
a. Tbe p case was s author-

izing this rule In Glmml v. Cullen. 210 Gratt. 432: Read 
v. Com .. 22 Gratt. l12li. V42: Lamberts v. Cooper. 5 
Gratt. 87. and loot-Mtl: Danville Bank v. Waddtll.31 
Gratt. '75. For otber case, supportlnll this rnle. 

ml v. Cu ratt. "I. -rwt.. and 
oot·Mtt. t erred to. o. mono-

M!' on f Except ndell to 
an v. Co att. 887. Code IF.. 

sec. 348t. for the abolition of this rule. 
PractIco at Common Law-Refusal to CertHy Facta. -

Powell v. Tarry. 77 Va. 280. says: "As bas been said. 
f ts prove t cerUlle case. the 

ertilles t vidence tina". and 
he evlde onfllcting urt may 
to certify ts proved c's Case. 

6 Gratt. 712: 1Gratt.613; cited and approved. II Grall. 
7011: Valden's Case. 12 Gratt. 727: JIull', CalltJ. 14 Grall. 
61B: Caldwell v. Cralll". 21 Gratt. 138: Blosser v. Harsb
barller. 21 Gratt. 216, and n umerona otber cases there 
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... la_laDtary Man.s ..... bterf-Cue .t Bar.--on a 
trial for murder. where the evideuce repelled the 
Idea of self-defeuce. the court Instructed the jury. 
that If they belleved from the evidence the de
ceased and the prisoner were enll'3.lI'ed In a Mudden 
and mutual combat. In which no weapon dan
.erous In Itself was used. and durlnll' the procress 
of the light the prisoner struck the deceased an 
ordinary blow or blows with his tlsts or feet. with· 
out any Intention either to kill the deceased or to 
do him II'reat bodily harm. but to repel his attack. 
and tbat the death of the deceased. was caused 
tbereby accidentallY and apart from the prison· 
er's Inteution. then the prisoner Is !rUllty of In
voluntary manslaulI'bter.-Thlsls not error. 

JI. Valantary Maa ...... bterl--<::.e.t hr.-In such a 
case the court further Instructs the jury. that 
tboulI'b no weapon dancerous in Itself Is used. but 
onlY the fists and feet; yet If the jury are satisfied 
from tbe evidence that the manner of Infllctlnll' 
tbe blows was cruel and unusual. and exceeded 
iD number and violence what was necessary to 
repel the deceased. and he died of such beatinll'; 
tben the prisoner Is !rUllty of voluntary man· 

BlaulI'bter.-Thls Is not error. 
614 "6. latractloas-Tl_ for Exceptloas-F .. lure 

to ObJect.t ProperTI __ Effec:t.'-If a party 
be dissatisfied witb an Instruction. he oqht to 

cited. See opinion of CBBISTIAN. J .. In the last 
case." 

See also. monocraphlc nou on "BUIs of Exception" 
appended toStonemall v.Com .• 25 Gratt. 887. 

Iinvaluntary Maaalaull'bter.-See monOirrapbic nou 
on "Homicide." 

IVoIunury Maaalaalrl:tcr.-See monocraphlc nou 
OD "Homicide." 

,Iastructlou-Tllllofor Exc:eptloa.-F.llure to Object 
.t Proper Tlmo-Bftac:t.-If no objection be made to 
an instruction at the time it is lriven. and no excep
tion taken nor the point saved. but objection be made 
(or the first time. after verdict. and in tbe form of a 
motion to set it aside. the court will consider 
wbether. under all the circumstances. the party has 
been prejudiced by the instruction; and if of opin
iOD that a just verdict has been rendered accordinll' 
to the law and the evidence. wl11 not set it aside on 
account of that objection. Stoneman v. Com .• 25 
Gratt.1KJ6, cltinll' theprinclpalcase. and Read's Case. 
22 Gratt.~. The principal case Is also cited and 
approved as to tbls proposition In Tbornton v. Com .• 
24 Gratt. 87lI; Mitchell v. Com .. 75 Va. 8811; Price v. 
Com .. 7'7 Va. 895: Stevensou v. Wallace. 2'1 Gratt. 94. 
See. In accord.loot·not, to Read's Case. 22 Gratt.~. 

But In Danville Bank v. Waddill. BI·Gratt. 47'7. 
.JUDG. BtlBKS. dellverlnll' the oplnlou of the court. 
lays down the establlshed (ceneral) rule to be. that. 
in jury trials. If a party objects to a rulhig. of the 
presldlnll' judce durlnll' tbe proll'ress of the trial. 
either In admlttinll' or excludlnll' evidence. or lrivinll' 
or refuslnll' Instructions. or otberwlse. and Intellds 
to except to such rullnll'. he must make known such 
IDtention atthe time of the rnllng. or at least before 
verdict. and. If the bill of exceptions cannot be drawn 
UP at once. liberty should be reserved to do so dur
tDII' the term. and If he nell'lect to prefer exceptions 
DDtil after the verdict. he will not then be allowed 
to do so; and cites as his authority Wasblnll'ton. etc .• 
Tel. Co. v. Hobson. III Gratt. 122. 188: Martz v. Martz. 
15 Gratt. 9111; Peery v. Peery. 26 Gratt. 320:824; Wlu· 
ston v. GlIes. 2'1 Gratt. 580; Pall'e v. Clopton. 80 Gratt. 
415. He tben Cited the principal case as laylnll' down 

state his objection at tbe time. If no objection be 
made to an In .. tructlon at the time it Islriven. and 
no exception taken. or the point saved; but ob
jection be made for the first time. after verdict. 
and in the form of a motton to set it aside: the 
court will consider whether. under all the circum
stances. the party has been prejudiced by the In
structie>n: and If of opinion that a just verdict 
has been rendered. according to the law and the 
evidence. will uot set it aside on account of that 
objection. 

7. Vordlc:l-lmPMCbmont by Jllron."-As a general 
rule. the testimollY of jurors Is Inadmissible to 
Impeach tbelr verdict; especially on the ground 
of their own misconduct. 

At the April term 1857 of the Circuit 
court of the city of Richmond, Henry Bull 
and Thomas H. Haley were jointly in
dicted for the murder of Robert B. Far
quhar. The indictment charged that they 
did then and there feloniously and unlaw-

the proposition set out above In the last precedlnll' 
paracraph. and said .that It was not necessary to 
determine III the case at bar whether the lI'eneral 
rule lald down at the belrionlnll' of this paruraph Is 
to be rell'arded as modified by the principal case aud 
Stevenson v. Wallace. 2'1 Gratt. 94. In its application 
to InstructiOns to which objection is made for the 
first time by way of motion to set aside the verdict 
of the jury. 

See/Oot-not" to this case from a list of other case .. 
approvlulI'the proposition laid down by It. 

In Newberry v. Williams. 811 Va. BOI. III S. E. ReP. 
811&, L.Wls. P .• deliverlnll' the opinion of the court. 
sald: "The rule Is well established In thlR state. 
as declared by Juno. BtlBKS In Danville Bank v. 
Waddill. 81 Gratt. 480. notwltA,tandi"fl wAat tDaI,aid in 
Bull" (Ja, •• 14 Gratt. 1118. that If a party objects to a 
rulinll' of the court dur!q the trial. eltber In admit· 
tinll' or excludlnll' evidence. or lriving or refusinll' 
Instructions. or otherwise. and intends to except 
to such rulinll'. he most make known such In 
tention at the time of tbe rullnll'. or at least before 
verdict. and If the bUl of exceptions cannot 
be drawn up at once. liberty shOUld be reRerved 
to do so during tbe term. and If he nell'lect to 
prefer exceptions ul1t11 after verdict. he will not 
then be allowed to do so." (Italics ours.) 

AlI'ain. in Danks v. Rodeheaver. 26 W. Va. lI9CI. 
JUDGE GR.EN makes a review of the Virll'lnla and 
WeRt Vlrlrinla cases in point, and. after laylnll' down 
the proposition of the principal case as contained In 
the first parall'raph of this note. quotes at length 
from Danville Bank v. WaddUl. 81 Gratt. 477. aud 
says tbat. In his judcment. it Is Impossible to rell'ard 
the rulinll' laid down or deducible from the decisions 
in tbe principal case. and Stevenson v. Wallace. 27 
Gratt. 94 (wblch follows the principal case). as 
modifications of the lI'eneral rule (f. •. the rule aN 
above laid down from Danville Bank v. Waddill) 
deducible from tbe current of Vlrlrinla cases; bnt 
that these two cases mnst be regarded as In Irrec· 
oncllable conflict with the lI'eneral rule. In this 
case. the lI'eneral rule as set out by by Danville v. 
WaddUl. Is expressly approved. 

See generally. monocraphlc IIot, on "Instructions" 
appended to Womack v. Circle. III Gratt. 1112: mono
craphlc not. on "Bills of Exception" appended to 
Stoneman v. Com .. 25 Gratt. 887 . 

. "Vordict-llllpoaclllllentby Jarora.-As to tbepropo
sltion. that as a lI'eneral rule the testimony of 
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fully, willfully, and of their malice afore-I statement was made Mr. Moore then in-
th t, v' tly a ruell 'th th' orme . tha e doc were in-
b fist d fee at, c , stri on th e wa tainl ng; hat 
a ick t aid rt B. rquh e wo die v soon. at Mr. oore 
.tc., .tc.; but it omitted the word "deliber-I then requested the witness to repeat to 
ately." Farquhar what he had previously said: 

n the 'soner re br t to t nd t Mr. aske'm if ade 
b hey d red t indi nt; b hat s ment n, a d he e it 
th demu was uled. ey th sag de tion; he be 
pleaded "not guilty;" and elected to be 1 did. It was proved that Farquhar was 
tried separately: Whereupon, Bull was put entirely conscious and rational at the time 
u his' and foun ilty he ma he II ent; that ied 
vary slaug; and 15 se bout our a ards. 
te to t niten for yea Afte ever was ted, tis-

On the trial, the commonwealth offered loner moved the court to set it aside, and 
to prove the dying declarations of the de- grant him a new trial, on the ground that 
c , whi ere o' ed to he pro the verd' twas arJ" t law the 
o cou but obj n w nce. the rt 0 led 
o led, the e ce ad d: 16 motio and priso ex-
which the prisoner excepted. It appeared 1 . cepted. The bill of exceptions con-
in evidence that on the morning of the talned the evidence given on the trial and 
da on wh'ch Farq h died, h' broth not the facts proved. But this court as 
in ed t ayor he chat f opi that king the e nce 
". yi ng • the r sen poli f the mon h an muc the 
officers to hear his statement of the cause 1 evidence on behalf of the prisoner as was 
of his death. When they arrh'ed at the not in conflict with the evidence of the 
place they found there the ph 'sician who commonwealth. the verdict was not con-

ttend arqu and t vere ary t evid 
61 . V. re, *w ad be onver Afte cour over the ion 

109 With him. At the 1Dstance of 1 for a new trial. as stated 10 the second 
the policemen, Mr. Moore, having first en- b.ill of exceptions, and that bill had been 
quired of the physician whether it might Signed and sealed, the prisoner removed the 
be e wi ropri unde to i ourt t aside erdic gra m a 
fo Farqu that was g; a «:w ~r n th und t he co ad 
did make the commumcation to him' 1 mlsdlrecte the jur} 10 regard to the law, in 
though there is a slight variance between' an instruction which the court gave at the 
what he states he said, and the statement instance and request of the jury. That 
of e of pol en, Moo strllC was ollow 'If t ry 
lit that aid, ,Fa r, it elieve m the ence the d sed 
the opinion 0 the doctors that you cannot I nd th p soner e e engage in a sudden 
pos:,ibly recover, and in view of this fact I and mutual . co~bat, in which no weapon 
It IS necessary, for legal purposes, that dangerous In Itself was used, and during 
yo estim shou take rega e pr ss of fig e p ner 
to caus f the ries whi ruck dece an ary or 
yo e no fferi g. The po iceman ows his or fe ,witho UJ" 
stated, that Mr. Moore told him that in 1 intention either to kill the deceased or to 
the opinion of his physician, unless he do him any great bodily harm, but to repel 
co be . ed 0 at s ess is at and the d of de-
br und hich was suffe ased cause reby denta nd 
in, e W die soon, d th part the ner's ntion, en 
there were persons there sent by the 1 the prisoner is guilty of in\'oluntary man
mayor, to hear his last statement of what slaughter. If, however, though no weapon 
he 15 the fferi nd w 'nflict anger 'n its as u but 0 he 
it ey b agree t he ma sts a et, ye the J are s ed 
th ateme to whey y; a om t idenc t the nner 11-

that he was asked if the statements he had 1 flicting the blows was cruel aDd uDusual. 
made were made as his dying declarations; and exceeded in Dumber aDd violence what 
to . ch he ered they . Twas n . ary t pel th cea nd 
po aD d fu ,tha er t e dec d die uch ng, t be 
. -- -- -- -- rison guilt volun man h-
lurors I .. Inadmissible to impeacb tbelr verdict, 1 ter," 
E'"peclally on tbe ground of tbelr own miscondnct. After this instruction was given the 
tbe principal case was cited and approved In How- court, at the instance of the priso ' 'n-
ar <,Cail, att.812 d .... C 2:l Ora ructe jur foll0 "Bu he 
1147 !ool-,." eptoe >d, 81 3«, a j ha 11 the Ie ev ce, 
!lIot-rwl.: Dan, Ille Bank v. Waddill. 31 Gratt. 493: 1617 entertain *a reasonable doubt that 
MoseR v. Cromwell, 78 Va. me; Taylor .... Com .. 90 the deceased came to his death by 
Va. 117, 17 So E. RE'p. 812; Vanmeter .... Kitzmiller. II violence inflicted by the prisoner at the 
W 881; S Cartr "0 W. \ : Prob ar, th ey m cquit " 
". nllcb, Va. a. The ove the on; he 
~ee lI'enerally. monographic MI~ on Juries" all-I prisoner again excepted. 

i'ended to Chahoon .... Com., lID Gratt. 733. After this last motion was overruled, tbe 
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prisoner again moved the court to set aside 
the verdict and grant him a new trial, upon 
the ground of the misconduct and irregu
larity of the jury. To sustain this motion, 
eight of the jurors were examined. The 
jury had been hung for six days, ten or 
eleven of them being in favor of a verdict 
of voluntary manslaughter, and one in 
favor of a verdict of acquittal, or at most, 
of involuntary manslaughter. It was pro
posed to this juror, that if he would concur 
in a verdict of voluntary manslaughter, the 
jury would sign a petition to the go, .. ernor 
for the pardon of the prisoner. This he at 
length agreed to do. and did in fact unite 
in the verdict, on that understanding with 
the other members of the jury; though at 
the time. as he swore. he did not belie\'e 
he was guilty of that offence. The court 
refused to set aside the verdict on this 
ground; and the prisoner again excepted. 
And judgment having been rendered on the 
verdict. he applied to this court for a writ 
of error; which was awarded. 

Gilmer and August, for the prisoner, in
sisted: 

1st. That the demurrer to the indictment 
should have been sustained; because the 
word "deliberately," employed in the statute 
to describe the offence. was not in the in
dictment. They cited Howel's Case, 5 
GraU.664. 

2d. That the statements of the deceased, 
introduced as dying declarations. were not 
properly admissible. They cited Wharton's 
Crim. Law. p: 308, 309; Roscoe's Crim. 

Evi. 31; 1 Greenl. Evi. f 158; King's 
618 Case, *2 Va. Cas. 78; Vass' Case. 3 

LeiR"h 786; Hill's Case. 2 Gratt. 594. 
3d. That the verdict was contrary to law 

and the evidence. They cited Wharton's 
Crim. Evi. 35,36, 212; Davis' Crim. Law 
88. 89; Grainger V. The State, 5 Yerg. R. 
459; Young V. The State, 11 Humph. R. 
200: Brown's Case, 2 Leigh 769; Parsons' 
Case, 2 Rob. R. 'il; Hill's Case. 2 Gratt. 
594; McWhirt's Case. 3 Gratt. 594; Gray
son's Case. 6 Gratt. 712, 7 Gratt. 613; 
Vaiden's Case, 12Gratt. 717; Oliver v. The 
Rtate. 17 Alab. R. 587; Bishop's Cr. Law, 
• 242, 243; Carroll v. The State, 23 Alab. 
R.28. 

4th. ThRt a new trial should be awarded, 
on the ground of the misconduct of the 
jury. To show the testimony of the jurors 
was admissible to prove their own miscon
duct, they cited Cochrsn v. Street, 1 Wash. 
'i9; Price's ex'or v. Warren, 1 Hen. & Munf. 
385; Crawford V. The State, 2 YerR". R. 60; 
Cochran V. The State, 7 Humph. 544; Mc
Caul's Case, 1 Va. Cas. 271; Kennedy's 
Case, 2 Va. Cas. 510; Thomas' Case, Id. 
479; Overbee's Case. 1 Rob. R. 756; Howle's 
adm'r v. Dunn. 1 Leigh 455; Martin's Case, 
2 Leigh 745; McCarter's Case, 11 Leigh 633; 
Hall's Case, 6 Leigh 615; Thompson's Case, 
8 Gratt. 637; Stantonv. The State. 13 Ark. 
R. "317; Grinnell v. Phillips. 1 Mass. R. 
529; Murdock v. Summer, 22 Pick. R. 156; 
Shobe v. Bell, 1 Rand. 39; Harnsbarger's 
adOl'r v. Kinney, 6 Gratt. 287. 

The Attorney Gen~ral, for the common:' 
wealth: 

1st. On the question arising on the de
murrer, referred to Wick's Case, 2 Va. Cas. 
387. 

24. On the question as to the admissibility 
of the dying declarations of the deceased, 
he referred to Vass' Case, 3 Leigh 786; 
Hill's Case, 2 Gratt. 594; 1 Greenl. Evi. I 
156 to 162. 

3d. On the question whether the 
619 verdict was against *evidence, he 

referred to the cases cited on the other 
side, especially Vaiden's Case, 12 Gratt. 
714, which was the last case on the subject, 
and settled the principles on which new 
trials were to be granted on this ground. 

On the question of the instruction of the 
court, he referred to Arch. Cr. Pr. 223, 224, 
Waterman's notes; Wharton's Cr. Law 35, 
36; Crawford v. The State, 2 Yerg. R. 60; 
McWhirt's Case, 3 Gratt. 594; Davis' Cr. 
Law 73, 93. 97. 98. 

4th. On the question of the competency 
of the jurors to testify against their own 
verdict, besides the cases cited by the coun
sel for the prisoner, he referred to Ch. J. 
Shaw in Murdock V. Summer. 22 Pick: R. 
156; 'Anderson, &c. v. Fox, 2Hen. & Munf. 
245; Vaise v. Delaval, 1 T. R. 11; Owen v. 
Warburton, 4 Bos. & Pul. 326; Wharton's 
Cr. Law. f 3, p. 155, and cases referred to 
in the note; Clark v. Stevenson, 2 Wm. Bl. 
R. 803; Aylett v. Jewel. Id. 1299; Wood
fall's Case,S Burr. R. 2661; Rex v. Wooller, 
3 Eng. C. L. R. 270; Hindle v. Birch, 4Id. 
6; Burgess v. Langley, 44 Id. 377; Horner 
v. Watson, 25 Id. 595; Hartwright v. Bad
ham, 11 Price 383; Cooke v. Green, Id. 736; 
Straker V. Graham, 4 Mees. & Welsb. 721; 
Grinnell v. Phillips, 1 Mass. R. 529; Bridge 
v. EgR"leston, 1'J Id. 245; Hannum , .. The 
Inhabitants of Belchertown, 19 Pick. R. 
311; The State v. Freeman,S Conn. R. 348; 
Robbins v. Windover & al., 2 Tyler's R. 
11; State v. Ayer, 3 FOl'ter's R. 301; Dana 
v. Tucker, 4 John. R. 487; Jackson v. Dick
ison, 15 Id. 309; Smith v. Cheetham, 3 
Caine's R. 57; The People on the relation 
of John Hormer v. Columbia Common Pleas, 
1 Wehde R. 297; Cluggage V. Swan, 4 Binn. 
R. 150; Cowperthwaite V. Jones, 2 Dall. R . 
55; Richie V. Holbrooke, 7 Serg. & Rawle 
458; Clark V. Carter, 12 Georgia R. 500; 
Burns V. Paine, 8 Texas R. 159; Steele'S 
heirs V. Logan, 3 A. K. Marsh. R. 394; 

Stanton V. The State, 13 Ark. R. 37; 
620 The State V. McCleod, *1 Hawks' R. 

344; The State V. Godwin,S Ired. R. 
401; Burnell v. The State, 3 Indiana R. 167 j 
Barlow v. The State, 2 Blackf. R. 114; 
Sawyer \"". Stephenson. Breese R. 6; Funk
houser V. Guard, Siddell & Co., Id. 44; 
Hudson V. The State, 9 Yerg. R. 408; Over
bee's Case, 1 Ro~. R. 756. 

MONCURE, J., delivered the opinion of 
the court: 

The court is of opinion, that the Circuit 
court did not err in overruling the demurrer 
to the indictment. The only question which 
seems to be raised, or intended to be raised 
by the demurrer, is, Whether, in an indict-
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ment for murder, the offence should'be de- cognizance of the case and reverse the 
scribed in the terms used in the statute judgment, unless, by rejecting all the parol 
defining murder in the first degree. This evidence for the exceptor, and giving full 
identical question was raised by the de- force and credit to that of the adverse party, 
murrer to the indictment in Livingston's the decision of the court below still 
Case, decided during the present term of 622 appears to *be wrong. Id. and the 
this court, supra 592; and it is only neces- cases therein cited. Applying that 
sary to refer to the opinion delivered by I rule to this .case, it certainly does not ap
Judge Daniel in that case, for the reasons pear that the decision is wrong; or at least 
of the court for sustaining the judgment of that there is any error therein to the prej
the Circuit court in overruling the demurrer udice of the prisoner. Full force and effect 
in this case. must, according to that rule, be given to 

The court is further of opinion, that the the dying declarations as proved by Tyler, 
Circuit court did not err in overruling the that the prisoner struck and kicked the 
objection of the prisoner to the introduction deceased without provocation, and for no 
of the dying declarations of the deceased cause e"xcept that the prisoner and those 
as evidence. The alleged ground of the who joined him in the affray said the de
objection is, that no sufficient foundation ceased had talked about a )loung lady in 
for their introduction had been laid. The Haley's house, which the deceased said he 
rule of law on this subject is now well set- had never done: and also to the evidence of 
tied, that to render dying declarations ad- two of the brothers of the deceased, who 
missible evidence, they must be shown to proved that the prisoner said he did kick 
have been made when the declarant is the deceased, and mtended and tried to kill 
under a sense of impending death, and him. Regarding these as facts, and taking 
without any exrectation or hope of recovery. them in connection with the other evidence 
Whether so made or not, is a preliminary of the commonwealth regarded in the samE 
question to be determined by the court on way, the prisoner was certainly guilty of 
all the circumstances of the case~ See 2 voluntary manslaughter at least. But the 
Russ. on Crimes 752-767: Vass' Case, 3 result will not be "aried, even if the objec
Leigh 786; Hill's Case, 2 Gratt. 594. There tion to the form of the bill of exceptions be 

is no difficulty in the application disregarded, and all the evidence therein 
621 *of the rule of law just stated to the set forth, as well for as against the pris-

circumstances of this case; which are oner, be considered. In pursuing that mode 
fully set forth in the first bill of exceptions. of deciding the case, it would of course be 
According to the facts as stated by the necessary to disregard all the e,-idence of 
Reverend Mr. Moore, there can be no doubt the prisoner in conflict with the evidence 
of the admissibility of the evidence. The against him. But there is in fact no such 
declarations were made in about an hour conflict as, in any view of the conflicting 
before the declarant's death, on being in- evidence, could have the effect of reducing 
formed of the opinion of his physicians the offence below the grade of voluntary 
that he could not possibly recover, and when manslaughter, if full force and effect be 
all his acts and words indicate that he had given to the e,-idence against the prisoner 
not the slightest hQpe of recovery. There which is consistent with the evidence in 
is some variance between the facts as stated his favor. 
by that witness, and as stated by the wit- The court is further of opinion, that the 
ness Tyler. If the variance were material, Circuit court did not err in overruling the 
we would have to regard that statement as motion of the prisoner to set aside the ver
true which would sustain the judgment of dict, upon the Jl'ound that the court had 
the Circuit court. But the variance is im- misdirected the Jury in regard to the la,,,. 
material. When the deceased first made in an instruction whicb the court gave. at 
the declarcl.tions, according to the evi4ence the instance and request of the jury. The 
of Tyler, he may possibly have had some instruct:on is in these ,vords: "If the 
faint hope of recovery. But if he had, it 623 jury believe from the evidence ·that 
must have been utterly extinguished by the the deceased and the prisoner were 
information subsequently received from his engaged in a sudden and mutual combat, 
physicians, through Mr. Moore, that he was in which no weapon dangerous in itself 
certainly dying, and would die ,'ery soon. was used, and during the progress of the 
After he received that information, he fight the prisoner struck the deceased an 
repeatcd or reaffirmed the declarations: ordinary blow or blows with his fists or 
which made them competent evidence, if feet, without any intention, either to kill 
they would not otherwise have been so. the deceased or to do him any great bodily 

The court is further of opinion, that the harm, but to repel his attack, and that the 
Circuit court did not err in o\'erruling the death of the deceased was caused thereby. 
motion of the prisoner to set aside the ver- accidentally and apart from the prisoner's 
dict, upon the ground that it was contrary intention; then the prisoner is guilty of 
to "law and evidence. The bill of exceptions involuntary manslaughter. If, however, 
states the evidence of the witnesses exam- though no weapon dangerous in itself was 
ined on the trial, instead of the facts ap- used, but only the fists and feet; yet if the 
pearing to the court to be proved by such jury are satisfied from the evidence that 
evidl'nce. See Vaiden's Case, 12 Gratt. 717. the manner of inflicting the blows was 
This court cannot therefore, according to cruel and unusual, and exceeded in number 
our well settled rule on the subject, take and violence what was necessary to repel 
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the deceased, and the deceased died of such 
beating; then the prisoner is guilty of 
voluntary manslaughter." An objection 
is taken to each branch of this instruction 
---the first, which defines involuntary, and 
the second, voluntary manslaughter. The 
objection taken to the first branch is, that 
it embraces a case of excusable homicide, 
se defendendo, or by misadventure. The 
objection is based on the words "to repel his 
attack," used in the instruction; and it 
was contended that a "person has a right to 
repel an attack, using no more force than 
is necessary for the purpose; and that if 
death be caused thereby, accidentally and 
apart from his intention, he is guilty of no 
offence. "For (in the language of writers 
on criminal law) no man is required by 
law to remain defenceless, and suffer an
other to beat him as long as he pleases 
without resistance, although it be evident 
that the other does not aim at his lifc; but 
he may lawfully exert so much force \ls is 
necessary to compel him to desist." Davis' 
Cr. Law 78; 1 East P. C. 286. The objec
tion taken to the second branch of the in
struction is, that in declaring the prisoner 

!ruilty of voluntary manslaughter, 
624 "if his "manner of inflicting the blows 

was cruel and unusual, and they ex
ceeded in number and violence what was 
necessary to repel the deceased," &c., thE' 
instruction refers to an actual necessity, 
and not a necessity reasonably believed by 
the prisoner to exist. 

The court is of opinion, that whatever 
objection might well be taken to particular 
words in the instruction, detached from the 
context, none can properly be taken to the 
instruction considered altogether. The 
words" to repel his attack," are explained 
by the rest of the instruction; and especially 
the commencement of it, which supposes 
that "the deceased and the prisoner were 
engaged in a sudden and mutual combat," 
and that "during the progress of the fight, 
the prisoner struck the deceased an ordinary 
blow," &c. By the very terms of the in
struction, all idea of self-defence is e"ll:
cluded, blame is imputed to both parties, 
and certainly to the prisoner, from the be
ginning to the end of the affray, and he 
must be guilty at least of manslaughter. 
The words "to repel his attack," construed 
with the context, plainly mean "to maintain 
the fight," and might well have been 
omitted, without altering the sense.
Though, if taken in their literal meaning, 
they would not, in their connection, render 
the instruction erroneous. Men engaged 
in a sudden and mutual combat do not 
often inflict blows merely to repel the at
tack of each other. But they may possibly 
do so; and if, in doing so, one kills the 
other, he is guilty of manslaughter; be
ca.use the mutual combat, in the progress 
of which the mortal blow is given, is an 
unlawful act. The word ';necessary," in 
the second branch of the instruction, means 
reasonably necessary, or what the prisoner, 
under all the circumstances, might reason
ably believe to be necessary. The in-

struction, however, must be construed in 
reference to all the circumstances of the 

case; and so construed, there cannot 
625 be any doubt as to its meaning *or 

propriety. There was no evidence on 
either side tending to make out a case of 
self-defence or misadventure. The whole 
evidence tended to make out a case of man
slaughter at least. The jury were no doubt 
all satisfied that i~ was manslaughter; but 
whether voluntary or involuntary, they 
were in doubt, or disagreed. They there
fore requested the C<0urt to define the differ
ence between the two, and the court defined 
it in reference to the case which the eyi
dence tended to prove; that is, a case in 
which the homicide is committed in the 
course of a sudden and mutual combat, by 
blows inflicted with fists or feet; the court 
telling the jury, in effect, that in such 
cases, if the blows were ordinary blows, 
inflicted without any intention to kill or 
do great bodily harm. the offence was in
voluntary manslaughter; but if the blows 
were cruel and unusual, and excessh·e in 
number and violence, the offence was vol
untary manslaughter. It does not appear 
that the prisoner was dissatisfied with this 
instruction at the time it was given; but 
the contrary is to be presumed. He did not 
except to it, nor save the point; but asked 
the court further to instruct the jury, that 
if upon the whole evidence they should 
entertain a reasonable doubt that the de
ceased came to his death by violence in
flicted by the prisoner, then they must 
acquit him; which further instruction the 
court gave, in the very words in which it 
was asked. It cannot be expected that a 
court, in the hurry of a criminal trial, can 
be always ready to define a crime, or dis
criminate between the different grades of 
a crime, in the same accuracy of language 
which would be used by a writer on crimi
nal law. If a party be dissatisfied with an 
instruction, he ought to state his objections 
at the time, in order that the court may 
have an opportunity of removirtg them. If 
no objection be made at the time, nor an 
exception be then taken, or the point saved; 

but objection be made, for the first 
626 time, after *verdict, and in the form 

of a motion to set it aside, the court 
will consider whether, under all the circum
stances, the party has been prejudiced by 
the instruction; and if of opinion that a 
just verdict has been rendered, according 
to the law and the evidence, will not set it 
aside on account of that objection. View
ing the case in that aspect, this court cer
tainly cannot say that the Circuit court 
erred in refusing to set aside the verdict 
for misdirection. 

The court is further of opinicn, that the 
Circuit court did not err in overruling the 
motion of the prisoner to set aside the ver
dict, upon the ground" of the misconduct 
and irregularity of the jury. The alleged 
misconduct is, that McKenna, one of the 
jury, being of opinion that the prisoner 
was guilty, at most, of involuntary man
slaughter, yet concurred in the verdict 
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ment for murder, the offence should'be de- cognizance of the case and reverse the 
scribed in the terms used in the statute judgment, unless, by rejecting all the parol 
defining murder in the first degree. This evidence for the exceptor, and giving full 
identical question was raised by the de- force and credit to that of the adverse party, 
murrer to the indictment in Livingston's the decision of the court below still 
Case, decided during the present term of 622 appears to *be wrong. Id. and the 
this court, supra 592; and it is only neces- cases therein cited. Applying that 
sary to refer to the opinion delivered by I rule to this ,case, it certainly does not ap
Judge Daniel in that case, for the reasons pear that the decision is wrong; or at least 
of the court for sustaining the judgment of that there is any error therein to the prej
the Circuit court in overruling the demurrer udice of the prisoner. Full force and effect 
in this case. must, according to that rule, be given to 

The court is further of opinion, that the the dying declarations as proved by Tyler, 
Circuit court did not err in overruling the that the prisoner struck and kicked the 
objection of the prisoner to the introduction deceased without provocation, and for no 
of the dying declarations of the deceased cause except that the prisoner and those 
as evidence. The alleged ground of the who joined him in the affray said the de
objection is, that no sufficient foundation ceased had talked about a )!oung lady in 
for their introduction had been laid. The Haley's house, which the deceased said he 
rule of law on this subject is now well set- had never done: and also to the evidence of 
tIed, that to render dying declarations ad- two of the brothers of the deceased, who 
missible evidence, they must be shown to proved that the prisoner said he did kick 
have been made when the declarant is the deceased, and intended and tried to kill 
under a sense of impending death, and him. Regarding these as facts, and taking 
without any eXl'ectation or hope of recovery. them in connection with the other evidence 
Whether so made or not, is a preliminary of the commonwealth regarded in the sam( 
question to be determined by the court on way, the prisoner was certainly guilty of 
all the circumstances of the case. See 2 voluntary manslaughter at least. But the 
Russ. on Crimes 752-767; Vass' Case, 3 result will not be ,-ad ed, even if the objec
Leigh 786; Hill's Case, 2 Gratt. 594. There tion to the form of the bill of exceptions be 

is no difficulty in the application disregarded, and all the evidence therein 
621 *of the rule of law just stated to the set forth, as well for as against the pris-

circumstances of this case; which are oner, be considered. In pursuing that mode 
fully set forth in the first bill of ell:ceptions. of deciding the case. it would of course be 
According to the facts as stated by the necessary to disregard all the e\"idence of 
Reverend Mr. Moore, there can be no doubt the prisoner in conflict with the evidence 
of the admissibility of the evidence. The against him. But there is in fact no such 
declarations were made in about an hour conflict as, in any view of the conflicting 
before the declarant's death, on being in- evidence, could have the effect of reducing 
formed of the opinion of his physicians the offence below the grade of voluntary 
that he could not possibly recover, and when manslaughter, if full force and effect be 
all his acts and words indicate that he had given to the evidence against the prisoner 
not the slightest hQpe of recovery. There which is consistent with the evidence in 
is some variance between the facts as stated his favor. 
by that witness, and as stated by the wit- The court is further of opinion, that the 
ness Tyler. If the variance were material, Circuit court did not err in overruling the 
we would have to regard that statement as motion of the prisoner to set aside the '\"er
true which would sustain the judgment of dict, upon the ~round that the court had 
the Circuit court. But the variance is im- misdirected the Jury in regard to the law. 
material. When the deceased first made in an instruction whicb the court gave. at 
the declard.tions, according to the evi4ence the instance and request of the jury. The 
of Tyler, he may possibly have had some instruct'on is in these words: "If the 
faint hope of recovery. But if he had, it 623 jury believe from the evidence ·that 
must have been utterly extinguished by the the deceased and the prisoner were 
information subsequently received from his engaged in a sudden and mutual combat. 
physicians, through Mr. Moore, that he was in which no weapon dangerous in itself 
certainly dying, and would die "ery soon. was used, and during the progress of the 
After he received that information, he fight the prisoner struck the deceased an 
repeated or reaffirmed the declarations; ordinary blow or blows with his fists 01' 
which made them .competent evidence, if feet, without any intention, either to kill 
they would not otherwise have been so. the deceased or to do him any great bodi1y 

The court is further of opinion, that the harm, but to repel his attack, and that the 
Circuit court did not err in o\-erruling the death of the deceased was caused thereby. 
motion of the prisoner to set aside the ver- accidentally and apart from the prisoner's 
dict, upon the ground that it was contrary intention; then the prisoner is guilty of 
to 'law and evidence. The bill of exceptions involuntary manslaughter. If, howe\"er. 
states the evidence of the witnesses exam- though no weapon dangerous in itself was 
ined on the trial, instead of the facts ap- used, but only the fists and feet; yet if th~ 
pearing to the court to be proved by such jury are satisfied from the evidence that 
evidence. See Vaiden's Case, 12 Gratt. 717. the manner of infJicting the blows was 
This court cannot therefore, according to cnlel and unusual, and ell:ceeded in number 
our well settled rule on the subject, take and violence what was necessary to repel 
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the deceased, and the deceased died of such 
beating; then the prisoner is guilty of 
voluntary manslaughter." An objection 
is taken to each branch of this instruction 
---the first, which defines involuntary, and 
the second, voluntary manslaughter. The 
objection taken to the first branch is, that 
it embraces a case of excusable homicide, 
se defendendo, or by misadventure. The 
objection is based on the words " to repel his 
attack," used in the instruction; and it 
was contended that a person has a right to 
repel an attack, using no more force than 
is necessary for the purpose; and that if 
death be caused thereby, accidentally and 
apart from his intention, he is guilty of no 
offence. "For (in the language of writers 
on criminal law) no man is required by 
law to remain defenceless, and suffer an
other to beat him as long as he pleases 
without resistance, although it be evident 
that the other does not aim at his life; but 
he may lawfully exert so much force ~s is 
necessary to compel him to desist." Davis' 
Cr. Law 78; I East P. C.286. The objec
tion taken to the second branch of the in
struction is, that in declaring the prisoner 

r.!i1ty of voluntary manslaughter, 
624 if his "manner of inflicting the blows 

was cruel and unusual, and they ex
ceeded in number and violence what was 
necessary to repel the deceased," &c., tht' 
instruction refers to an actual necessity, 
and not a necessity reasonably believed by 
the prisoner to exist. 

The court is of opinion, that whatever 
objection might well be taken to particular 
words in the instruction, detached from the 
contell:t, none can properly be taken to the 
instruction considered altogether. The 
words "to repel his attack," are explained 
by the rest of the instruction; and especially 
the commencement of it, which supposes 
that "the deceased and the prisoner were 
engaged in a sudden and mutual combat," 
and that "during the progress of the fight, 
the prisoner struck the deceased an ordinary 
blow," &c. By the very terms of the in
struction, all idea of self-defence is e1t
eluded, blame is imputed to both parties, 
and certainly to the prisoner, from the be
ginning to the end of the affray, and he 
must be guilty at least of manslaughter. 
The words "to repel his attack," construed 
with the context, plainly mean "to maintain 
the fight," and might well have been 
omitted, without altering the sense.
Though, if taken in their literal meaning, 
they would not, in their connection, render 
the instruction erroneous. Men engaged 
in a sudden and mutual combat do not 
often inflict blows merely to repel the at
tack of each other. But they may possibly 
do so; and if, in doing so, one kills the 
other, he is guilty of manslaughter; be
cause the mutual combat, in the progress 
of which the mortal blow is given, is an 
unlawful act. The word "necessary," in 
the second branch of the instruction, means 
reasonably necessary, or what the prisoner, 
under all the circumstances, might reason
ably believe to be necessary. The in-

struction, however, must be construed in 
reference to all the circumstances of the 

case; and so construed, there cannot 
625 be any doubt as to its meaning *or 

propriety. There was no evidence on 
either side tending to make out a case of 
self-defence or misadventure. The whole 
evidence tended to make out a case of man
slaughter at least. The jury were no doubt 
all satisfied that it was manslaughter; but 
whether voluntary or involuntary, they 
were in doubt, or disagreed. They there
fore requested the C<0urt to define the differ
ence between the two, and the court defined 
it in reference to the case which the e"i
dence tended to prove; that is, a case in 
which the homicide is committed in the 
course of a sudden and mutual combat, by 
blows inflicted with fists or feet; the court 
telling the jury, in effect, that in such 
cases, if the blows were ordinary blows, 
inflicted without any intention to kill or 
do great bodily harm, the offence was in
voluntary manslaughter; but if the blows 
were cruel and unusual, and excessive in 
number and violence, the offence was vol
untary manslaughter. It does not appear 
that the prisoner was dissatisfied with this 
instruction at the time it was given; but 
the contrary is to be presumed. He did not 
except to it, nor save the point; but asked 
the court further to Instruct the jury, that 
if upon the whole evidence they 'should 
entertain a reasonable doubt that the de
ceased came to his death by violence In
flicted by the prisoner, then they must 
acquit him; which further instruction the 
court gave, in the very words in which it 
was asked. It cannot be expected that a. 
court, In the hurry of a criminal trial, can 
be always ready to define a crime, or dis
criminate between the different grades of 
a crime, in the same accuracy of language 
which would be used by a writer on crimi
nallaw. If a party be dissatisfied with an 
instruction, he ought to state his objections 
at the time, in order that the court may 
have an opportunity of removitlg them. If 
no objection be made at the time, nor an 
exception be then taken, or the point saved; 

but objection be made, for the first 
626 time, after *verdict, and in the form 

of a motion to set it aside, the court 
will consider whether, under all the circum
stances, the party has been prejudiced by 
the instruction j and if of opinion that a 
just verdict has been rendered, according 
to the law and the evidence, will not set it 
aside on account of that objection. View
ing the case in that aspect, this court cer
tainly cannot say that the Circuit court 
erred in refusing to set aside the verdict 
for misdirection. 

The court is further of opinicn, that the 
Circuit court did not err in overruling the 
motion of the prisoner to set aside the ver
dict, upon the ground' of the misconduct 
and irregularity of the jury. The alleged 
misconduct is, that McKenna, one of the 
jury, being of opinion that the prisoner 
was guilty, at most, of involuntary man
slaughter, yet concurred in the verdict 
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for a pardon, believing that he could have 
the verdict set aside if the pardon were 
refused. In almost every case, especially 
-every case of felony in which the jury is 
kept together for several days, a plausible 
ground might be shown for setting aside 
the verdict; upon the sufficiency of which 
the court would have to decide accordiDg to 

that it shoule) operate accordingly. The 
Circuit court was satisfied with the verdict, 
as being, sustained by the law and the evi
deDce; aDd this court concurs in that opin
ion. We therefore think the Circuit court 
was right in refusing to set aside the ver
dict on the grouDd of the misconduct and 
irregularity of the jury. 

Upon the whole, the court is of opinion 
that there is no error in the judgment, and 
tha tit be affirmed. 

JudgmeDt affirmed. 

its own discretion. Thus, the value of jury 
trial would be greatly impaired, and the 
whole administratioD of justice dependent 
upon it· would be involved in the most 
painful uncertaiDty. A juror who comes 
forward to impeach his verdict on the ground 
of his own misconduct, has little or no 
claim to our credit; and the safest genelal 635 
rule is to shut the door against him. A. 

·Tanner v. The Commonwealth. 

October Term. 18111, Richmond. person convicted of perjury is an in-
633 competent witness. ·Why not a juror 

who denies the truth of his verdict j 
and, if his denial be true, thereby convicts 
himself of the highest moral, if not legal 
perjury? The verdict is surely the best 
evidence of his opinion of the case; and he 
at least should not be permitted, as a gen
eral rule, to impeach it. Little or no evil 
can result from the exclusion of his testi
mony: none in comparison with the great 
evils which would result from its admis
sioD. The verdict is rendered in open 
court. and in cases of felony, necessarily in 
the presence of the prisoner. The jury 
may be polled, and ought to be, if there is 
the least doubt of the free concurrence of 
all the jury in the ,·erdict. In that way. 
any difficulty or disagreement which may 
be among them, can generally be discov
ered. In that way, it was discovered in 
Harden's Case, 1 Bailey's R. 3, that four of 
the jurors dissented from the verdict. In 
that way, doubtless, the same discovery 
might have been made in Cochran v. Street, 
1 Wash. 79; aDd in the same way, it might 
have been discovered in Johnson v. DaveD
port, 3 J. J_ Marsh. R. 390, that one of the 
jurors dissented from the verdict: for he 
stated in his affidavit, "that if his name 
had been called and he asked whether he 
agreed to the verdict, he would have aD
swered in the negative." Is it not more 
reasonable that this easy legal precaution 
should be used, than that affidavits should 
be obtained of the jurors after their dis
charge, aDd made the foundation of a mo
tion for a new trial? Again: the court, if 

I. Larceay-Loat Property.-Lost property maJ' be 
the subject of larceny. 

:II. Same-SlIme-What Conatltatu.*-To constitute • 
larceny of 10llt property, the person flndln&, It 
must know or have the means of kDowin&, the 
owner. or have reason to belleve that the owner 
mu be discovered, and he must Intend at the 
time of llndlD&' the property to appropriate It to 
hlaown use. 

At the April term 1857 of the Circuit court 
of the city of Richmond, Floyd Tanner was 
indicted for larceny in stealing bank notes 
of the value of ODe hundred and twenty dol
lars, the property of Alfred Gwathmey. On 
the trial he was found guilty, and the jury 
fixed the term of his imprisonment in the 
peniteDtiary a t ODe year: And he thereupon 
moved the court to set aside the verdict and 
grant him a new trial, on the grouDd that 
the verdict was not warranted by the evi
dence. But the court overruled the motion. 
aDd rendered a judgment upon the verdict. 
And the prisoner thereupon applied to this 
court for a wri t of error j which wa, allowed. 
The facts are stated in the opinion of Judge 
Allen. 

August, lor the prisoner. 
The AttorDey General, for the common

wealth. 

ALLEN, P. In Hunt's Case, 13 Gratt. 
757, the opinion was expressed that under 
particular circumstances, goods actually lost 
might be the subject of larceny. Such 
was the doctriDe established in the cases of 
Regina v. ThurborD, 5 British Crown Cas. not satisfied with the verdict, may and 

ought to set it aside. And if it improperly 636 
refuse to do so, the appellate court may re
'I.-ise aDd reverse the judgmeDt. So there 

387 j and Regina v. Preston. 6 Id. 
353. The cases on the subject ·are 
reviewed in a note upon the first and 

leading case before cited, in 2 Lead. Crim. 
Cas. 31. It is there shown that according 
to the whole current of modern authority, 
as well in this country as in England, with 
perhaps the ell:ception of one case decided 
in TeDDessee, Porter v. The State, Martin 
& Yerger 226, lost property may be the sub
ject of larceDY; and that if a taking and 

can be tittle or no danger that injustice will 
arise from the operation of the general 
rule i. question. . 

The court is of opinion, that this case 
falls under the general rule, and not under 
any exception to it, and that the testi

mony of the jurors is not sufficient 
634 ·01' admissible evidence to prove their 

alleged misconduct, gross as it un- ·See principal case cited and approved In Perrin 
doubtedly was. It is not preteDded that the I v. Com., 87 Va. 1151. 18 S. E. ReP. 18; lOOt-MI. to HllDt 
verdict was founded on aDY mistake. The v. (".om .. 13 Gratt. ?li1. 
jury all cODcurred in it, perfectly uDder- See also, monol'raphlc 'Il10'' on "Larceny" .po 
stood its meaning and effect, aDd inteDded ' pended to Johnson v. Com., If Gratt. 5IIIi. 
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fraudulent intent coexist with a knowledge 
of the owner, the crime is complete. The 
correctness of this general proposition has 
been questioned by the prisoner's counsel, 
in the argument here, who has insisted 
that the case in which it is supposed the 
rule was established, were cases in which the 
property had been merely mislaid, where 
the constructive possession remained with 
the owner, and not to cases where the prop
erty had been actually lost by the owner; 
as where property was left by mistake in 
the prisoner's store, and he concealed and 
denied all knowledge of it; or where a 
servant found a roll of bank notes in a pas
sage of her master's house, and did not 
inform her master, but denied she had the 
money; or where a coachman found a box 
in his coach, which he must have known 
belonged to a passenger whom he had car
ried; in these and other cases of a like 
character cited in 2 Lead. Crim. Cas. 34, 
the property cannot be said to be lost. 
For as was said by Parke, B., in Regina v. 
Thurborn, "Perhaps these cases might be 
classed amongst those in which the taker is 
not justified in concluding that the goods 
were lost, because there is little doubt he 
must have believed that the owner would 
know where to find them again, and he 
had no pretence to consider them abandoned 
or derehct." 

In such case, where the owner knows 
where the property is, and could recover 
the actual possession when he desired it, 
if it had not been removed by the thief, 
the property is not lost; and not being 

abandoned or derelict the owner has 
637 still the constructive *possession, as 

much so as of his horse feeding in the 
public highway. And so where goods are 
actually lost by the owner, his property is 
not divested; and such property draws to it 
the constructive possession. If in such case 
the original taking was felonious, with 
intent to take entire dominion over them at 
the time, and the finder at the time of tak
ing either know the owner, or from the 
place where the property is found, or evi
dence of his previous acquaintance with 
the ownership of it, or the nature of the 
marks on it, have the means of ascertain
ing the owner, or have reason to believe he 
can be found, the taking under such cir
cumstances with such intent and knowledge 
is tortious. "Such possession (the judge 
observes in Ransom v. The State, 22 Conn. 
R. 153), being tortious, the taking by which 
it was acquired is not a lawful taking, and 
therefore trespass may be maintained by 
the owner against the taker." 

But although lost property may thus be 
the subject of larceny, the cases referred 
to show that if there are no marks on the 
property, or other circumstances indicating 
the owner as aforesaid, the appropriation 
to the finder's use does not amount to 
larceny. 

In the case of Thurborn, the accused found 
a note which had been accidentally dropped 
on the high road. There was no name or 
JDark on it indicating who was the owner, 

nor were there any circumstances attending 
the finding which would enable him to dis
cover to whom the note belonged when he 
picked it up; nor had he any reason to be
lieve that the owner knew where to find it 
again. But he meant to appropriate it 
when he picked it up. The day after, and 
before he had disposed of it, he was in
formed that the prosecutor was the owner, 
and had dropped it accidentally. Be then 
changed it, and appropriated the money 
taken, to his own use. The jury found that 
he had reason to believe and did be-

lieve it to be prosecutor's property 
638 *before he thus changed the note. 

On these facts the court held that the 
first taking did not amount to larceny, be
cause the note was really lost, and there 
was no mark on it. or other circumstance 
to indicate then who was the owner, or that 
he might be found, nor any evidence to re
but the presumption that would arise from 
the finding of the note as proved, that he 
believed the owner could not be found, and 
therefore the original taking was not felo
nious. And although he took the note 
with the intention of appropriating it to 
his own use when he picked it up, yet the 
possession was lawful, the original taking 
was not punishable, and the sUbsec;Juent 
con,'ersion, though he then knew the owner, 
was not a trespass. 

In the case of the Queen v. Dixon, 'I Cox 
C. C. 35, the accused found a purse of 
money in a public place, but which bad no 
mark on it by which its owner could be 
known; the jury found that the prisoner 
then believed that the owner could be traced, 
yet it was decided not to amount to larceny. 

In the case of Manson VI The State, 22 
Conn. R. 153, a pocket book and money 
were lost on the public highway near an 
inn, and within two hours the property was 
fonnd by the accused at the place where 
lost. About the time the property was so 
found the owner gave notice of his loss at 
the inn, and publicly offered a reward for 
its restoration. There was no mark upon 
the property indicating who the owner was, 
nor any other evidence tending to prove 
that the accused, at the time of the find
ing, knew or had the means of knowing 
the owner. The accused used no means of 
enquiry or otherwise, to ascertain who was 
the owner, but concealed the fact that he 
had found it, and con"erted it to his own 
use. 

On these facts the court instructed the 
jury, that if the accused, at the time he 
found the property, knew, or had the means 

of knowing tbe owner, and did not 
639 *restore it to him, but converted it to 

his own l1se, he was guilty of larceny. 
This was held to be a misdirection, because 
the conviction by the charge was made to 
depend on the question, whether, with a 
knowledge or the means of knowledge as to 
the owner, the accused converted the goods 
to his own use, after he first took them; 
and not lIpon the question, whetber, at the 
time of such taking, he intended so to con
vert them. The subsequent conversion was 
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evidence of the intention with which they 
were first taken. but did not of itself make 
that taking felonious. 

It remains to apply these rules as illus
trated by the facts of aome of the leading 
caaes, to the present caae. The indictment 
charges the prisoner with having on the 
19th of November 1856, stolen two bank 
notes of fifty dollars each, and two other 
bank notea of ten dollars each, the property 
of Alfred Gwathmey. 

'.rhe jury found him guilty, and ascer
tained the term of his confinement in the 
penitentiary at twelve months. The pria
oner thereupon moved the court to aet the 
verdict aside, upon the ground that it waa 
contrary to the law and evidence, and to 
grant him a new trial. The motion was 
overruled; to which decision the prisoner 
excepted; and on his motion, the court cer
tified the facta proved on the trial. The 
facts were few. and are set forth with much 
preciaion in the bill of exceptiona. They 
prove that the pocket book with the hank 
notes it contained were actually loat. The 
owner had sent a boy with hia coat to a 
atore to have it repaired, forgetting that 
hia pocket book was in the pocket. The 
pocket book was dropped out and loat be
tween the office of the owner and the store, 
about three squares off, in the city of Rich
mond. It waa further proved that the 
owner, remembering he had left hia pocket 
book in the coat, went in pursuit of the 
boy, and overtook him as he waa entering 

the atore, and it was then discovered 
640 that the pocket book ·had been 

dropped out. It was further proved 
that the prisoner was seen to pick up some
thing about sixty yards from the office of 
the owner. and 011 the way between said 
office and the store aforesaid, on the morn
ing of the 19th of November, about ten 
o'clock; what it was, the witnesa could not 
aay, but he thought it waa a pocket book. 
The accused waa arrested about 8 O'clock 
in the evening of the aame day, and while 
on his way to prison he denied baving the 
money and all knowledge of it. After he 
waa taken to the watch-houae and an exam
ination of his person made; two fifty and 
two ten dollar notes in a little purse were 
found secreted in the prisoner's cell. After 
the monev was found he waa aaked what he 
had done"with the pocke.t book, the other 
ten dollar note, and the papers that were in 
the pocket book i to which the priaoner 
replied, that that was all the money he had 
found; that the pocket book and papers 
were with his wife; and if the officer would 
ask his wife for them. ahe would give them 
to him. That the officer went to the house 
of the prisoner's wife, who did not give 
him any pocket book, but gave him two 
papers, which. to the best of the witnessea' 
recollection, were receipta for some amall 
sums which had been paid; but to whom 
they were executed, or by whom or for what 
aums, the witneas did not recollect. 

There is no fact proved showing that the 
prisoner, at the time of the finding. knew 
the owner, or had the means of knowing 

him. or had reason to believe that he might 
be found. Nor can auch fact be inferred 
with any reasonable degree of certainty. 
from any of the facts actually proved. It 
was not proved that there waa any name 
or mark on the pocket book, or other cir
cumstance to indicate then who was the 
owner. The interval between the loss of 
the pocket book and the finding was brief; 
as it was about ten o'clock in the morning 

when the coat waa aent to the store. 
641 the ·owner overtook the boy with the 

coat as he waa entering the atore, and 
discovered that the pocket book had been 
dropped out and lost, and the prisoner about 
the aame hour in the day was seen to pick 
up something on the way between the office 
and the atore. . 

But these facts do not warrant the infer
ence that the prisoner saw the pocket book 
drop from the pocket of the coat. The place 
was in the public atreet of the city of Rich
mond; and the fact that the pocket book 
muat have been accidentally dropped and 
lost but a few minutea before it waa foand, 
doea not indicate to the finder who waa the 
owner. It waa not proved by the witness 
who aaw him pick it up. that he saw it 
drop from the coat the boy waa carrying, 
and there is no more reason to infer that it 
was seen to drop from the coat by the pris
oner than by the witness who saw him pick 
up something which he thought was a pocket 
book. It is not ahown that there was any 
mark or name on the pocket book to point 
out the owner; he waa examined and does 
not prove the fact to be so. The papers 
delivered to the officer by the prisoner'. 
wife are not connected with the prisoner or 
the pocket book, by any fact proved in the 
cause; and if they were, it doea not appear 
to whom or by whom the papers were exe
cuted. 

We have aeen from the authorities. that 
where there are no indicia by which the 
owner can be found, the appropriation to 
the finder's uae doea not amount to larceny; 
for as it has been held the finder of a chat
tel actually loat i,. not bound to take any 
means to discover the owner; he must know 
him immediately from marks about the 
property or otherwise. Of thia essential 
fact to constitute larceny in auch case, 
there is no direct proof, nor can it be in
ferred with reasonable certainty from the 
facta proved; the probabilities are againat 
such inference. 

The present case is weaker in some 
642 respects than ·the case of Regina v. 

Thurborn. There the priaoner meant 
to appropriate the note found to his own 
use when he picked it up. and before he had 
disposed of it he was informed who the 
owner waa, and that he had dropped the 
note accidentally. Here there is no fact 
to show that the original taking was Dot 
innocent as well as legal. The time when 
the intention was formed to assume entire 
dominion over the property, is left to infer
ence. Nor does it appear that when he 
formed such intention, he had any knowl
edge of the owner. As, however, for the 
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purpose of arriving at the intention with 
which the poueuion was first taken, evi
dence of the conduct of the prisoner and 
the circumstances, preceding, attending 
and following the taking would be compe
tent, it is unnecessary to enquire whether, 
if that were the sole question in this case, 
the facts proved would establish an orig
inal taking animo furandi. There being 
nothing to indicate the owner at the time, 
and the property being actually lost, the 
accused had a legal right to take it. The 
posseuion so acquired could not be said to 
be against the will of any individual; for 
being lost and having no knowledge of the 
owner, or means of knowing to whom it 
belonged at the time of taking, it was un
certain whether any owner would appear. 
The taking did not amount to a trespass, and 
so no larceny could have been commi tted. 
If these views are correct, the facts pro,-ed 
did not make out the larceny charged, and 
the verdict should have been set aside, and 
a new trial granted. 

The other judges concarred in the:opinion 
of Allen, P. 

Judgment reversed. 

643 -Finch v. The Oommonwealth. 

January Term. 18118, Richmond. 

I_ Criminal La_Wbat Con5t1tutea "Breakln .. "
CaM at Bar.*-An entry IntoadwelUnl'·house In the 
daytime. throul'h a door that was 80 closed th .. t 
It came within the ca.IIlnl'. and to open which re
'Iutred 80me del'ree of force. con8tltutes tn law a 
brealdnl': thoul'h1there was no fastentnl' of any 
other ktnd on the door. 

2. Stuae - Statate - Word ··Break .... - The word 
··break. "In the Code. ch. 182. 112, p. 7l!8. ts borrowed 
from the law In rel'ard to burl'lary. and Is to be 
understood as It would be when used In a charl'e 
of burl'lary. 

3. s.me-e0.t8-Uablllty of Prlaoaer.t-A prisoner 
convicted of a feloDY. and obtalnlnl' a writ of 
error to the Court of appeals. where the judI'
ment 18 amrmed. b. not responsible for the fees 
of the clerk or the attorney I'eneral. See Code. ch. 
211. i 10. n. p. '1111!. 

Allen Finch was indicted in the Circuit 
court of Pittsylvania county for a felony. 
The first count charged that he did feloni
ously break and enter, in the day time, the 
store-house of Yancey W. Ingram, adjoin
ing and occupied with the dwelling-house 
of said Ingram, with intent to commit a 
larceny. The second count charged that he 
broke and entered into the dwelling-house 
of said Ingram, in the day time, with the 
same intent. 

On the trial there were questions whether 

·See monol'raphlc rw~ on "Burl'lary aud HOURe
breaklnl''' appended to Clarke v. Com.. IS Gratt. 
1IU8. 

tSee monQl'raphlc rwC4 on "Fines and Costs In 
Criminal C8IIes" appended to Pifer v. Com .. If 
Gratt. 710. 

the prisoner was examined for the fact stated 
in the second count; and as to the com
petency of one of the jurors; but these were 
wai ved by the counsel for the prisoner in 
this court. The only question made in this 
court is, Whether there was in contempla
tion of law, a breaking into the premisE'S? 
On that point the judge below instructed 
the jury, that if from the evidence they 
should belipve that an entry was effected 

by the prisoner through a door which 
644 was open or partially open, -that this 

was in law no breaking .. But if they 
should believe from the evidence, that an 
entry was effected by the prisoner through 
a door that was so closed that it came within 
the casing of the door, and to open which 
required some degree of force, that this 
constituted in law a breaking. though there 
was no fastening of any other kind on said 
door. To this instruction the prisoner ex
cepted. 

The jury found the prisoner guilty, and 
fixed the term of his imprisonment in the 
penitentiary at one year; and there was 
Judgment accordingly. And the prisoner 
asked for a new trial, which was refused; 
and at his instance the facts proved were 
stated on the record. Upon these facts the 
only question was as to the breaking. It 
appeared that the door through which the 
prisoner entered the house was a common 
batten door; and that it had at the time of 
said entry no lock, latch or fastening other 
than as follows: That in dry weather it 
fitted closely into the casing when pulled to. 
That it opened on the inside o.f the house. 
That there was on the inside of the door a 
small knob by which it was sometimes 
pulled open. That in any weather it re
quired some exertion to pull it open by said 
knob. That the door when pulled to in 
any weather might be blown open by wind, 
but it would require a strong wind to blow • 
it open. That on the day when the prisoner 
entered, the weather was warm and dry, 
and no wind was blowing. It was proved 
that the prisoner entered by this door, 
which was shut until he opened it; and he 
was found in the house kneeling at a desk, 
and trying with Ingram's bunch of keys to 
open a drawer of said desk, in which Ingram 
kept money. The prisoner lived in the 
neighborhood and had been frequently in 
the store. On the application of the pris
oner, a supersedeas to the judgment was 

awarded. . 

645 -Barksdale, for the prisoner. 
The Attorney General. for the com

monwealth. 

SAMUELS, J. The counsel for the 
plaintiif in the argument here, properly 
omitted to rely on the error assigned, be
cause the Circuit court refused to 'll1&!1h the 
second count in the indictment. rhe mo
tion to quash was probably made because 
of some supposed imperfection in the record 
of the examining court, or of some sup
posed variance between that record and the 
said second count of the indictment. On 
inspection of that record, it plainly appears 
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that the County court did examine into the 
criminal fact alleged in said second count. 

The counsel also properly omitted to rely 
on the error assigned, because of the dis
qualification of the juror Hundley, by his 
opinion in regard to the case he was to try. 
He had not expressed his opinion; it was 
.merely hypothetical, dependiDg upon facts 
of the truth of which he had formed no 
opinion; he was moreover indifferent be
tweeD the commonwealth and the prisoner. 

No objection was made or can be made to 
the ruliDg of the court or the finding of the 
jury in regard to the entry into the house 
iD the day time, with intent to commit lar
ceny. It was said. however, that the oDly 
remaining constituent part of the offence, 
the breaking, did not take place, and thus 
the offence is incomplete. 

The word "break," used in the statute, 
is borrowed from the law in regard to bur
glary, and is therefore to be understood as 
it would be when used in a charge of bur
glary. 

If then, in any case, a party shall by 
eyen slight force remove or displace any 
thing attached to the house as part thereof, 
and relied upon by the occupant for safety 

of the house, it is housebreakiDg 
646 within the *meaning of the statute, 

if the other constituent parts of the 
offence exist. 

In our case, the door through which the 
entry was made, was not fastened by any 
lock, latch or bar, nothing of the kind be
ing there. The door fitted closely within 
Ute casing, and when closed some degree 
of force was required to open it; this was 
its only fastening. The Circuit court ruled 
that the opening of the closed door thus 
fastened was a breaking within the statute, 
and the jury fouDd accordingly. The de
cision of the cour,t is sustaiDed by adjudged 
cases. 

In RegiDa v. Bird, 9 Car. & Payne 44, 38 
Eng. C. L. R. 29, the glass of a widow had 
been cut, but every portion of the glass 
remained in its place until the prisoner 
pushed it in. This was held to be a break
ing. 

In Regina v. Hyams and others, 7 Car. & 
Payne 441, the raising of a window not 
fastened though it had a hasp by which it 
might have been fastened, was held to be a 
breaking. 

Lifting up the flap of a cellar which is 
kept down by its own weight, has been 
held, after some differeDce of opinion, to 
be a breaking. 2 Arch. Cr. Pl. & Ev. 336, 
Waterman's notes. These and other cases 
of like kind indicate the rule in our case. 
The judgmeDt should be affirmed. 

A questioD is made as to what costs of 
the commonwealth, if any, shall be taxed 
and charged against the prisoner iD this 
case and in this court. This question 
was decided by this court i D the case of 
ADglea, &c. v. Commonwealth, 10 Gratt. 
696, so far as it arises upon a taxation of 
costs upon a conviction of felony in a Cir
cuit court. It was held in that case that 

. the ordinary fees of the clerk, sheriff and 

attorney for the commonwealth for services 
in court on behalf of the commonwealth. 
were not to be taxed or paid by the 
prisoner. The several statutes referred 

to in the opinion iD that case seem 
647 to require the *same decision in 

this case in this court. This is iD 
cODformity with the practice under the law 
existing since the revisal of 1819, as ad
ministered iD the late General court, and 
in this court siDce it succeeded to the juris
diction of the General court. If a chaDge 
had been intended by the Code of 1849, it 
would have been so declared. This Code is 
a revision of former laws, and should be 
construed in reference to them in every 
case, unless it appears that a change was 
intended. I am of opinion that no fee of 
the clerk or of the attorney general for serv
ices rendered to the commonwealth, is to 
be charged to the plaintiff. 

The other judges concurred in the opinion 
of Samuels, :J. 

:Judgment affirmed. 

648 *Huff' v. The Oommonwealth. 

January Term. 18Ii8. Richmond. 
•• Q ... lnlr-Indlc:talen~-Av.r ... nts.t-An indict· 

ment for Iramlnlr. under the 1st section of ch. 188 Qf 
the Code. must charge the playing of one of the 
Irames apecilled; or it mnat IIhow by averment 
that the pmlng charlred Is of the like kind u 
those spec1l1ed; that Is, that the chances of the 
Irame are unequal. all other things being equaU 

:a. 5am_Pruentlllent.$-A presentmeJlt for gamine 
not setting out any offence alraln"t the statute. 
may be quashed on motion. 
At thp. May term 1857 of the Circuit court 

of Franklin county, Wilson Huff was pre
sented by the grand jury for keeping aDd 
exhibiting an unlawful game played with 
dice. called chuckaluck, at the tavern-house 
of Samuel S. Helms in the town of Rocky
mount in Franklin county, within twelve 
months last past. 

At the October term 1857 Huff appeared; 
and before pleading. moved the court to 
quash the presentment against him; which 
motion the court overruled; and he excepted. 
He then pleaded not guilty; and there was 
a verdict against him for a fine of ODe 
hundred dollars, and for two months' im-

$See principal case cited and approved in Nuckoll~ 
v. Com .• 112 GratL 89iI. 

tSee monollTaphlc ",'" on "Gamlnlr" appended to 
Neal v. Com .. 22 Gratt. 917; monolrraphic IIOt. on 
"Indictments. Informations and Presentments" ap
pended to Boyle v. Com .. If GratL 1174. 

*Code. ch. 198 .• 1 I. p. 743. "A free person. who shall 
keep or exhibit a Iraminlr table, commonly called A 
B C. or E 0 table. or faro bank. or a table of the 
like kind. under any denomination, whether tbe 
Irame or table be played wIth cardll. dice or other
wise. or who shall be a partner. or concerned In 
Intere!it, In the keeplnll' or exhlbltinll'such table 01' 

bank, shall be conllned In Jail not less than two nor 
more than twelvemonths. and be lined not less than 
one hundred nor more than one thousand dolla""." 
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prisonmenhin the county jail: and there
upon the court rendered a judgment against 
Huff for the fine and the costs; and on the 
motion of the attorney for the common-

wealth, a writ of capias ad audieJ¥2um 
649 was awarded *against him, returnable 

to the next term. From this judg
ment the prisoner applied to this court for 
a writ of error; which was awarded. 

Early, for the appellant. 
The Attorney General, for the common

wealth. 
ALLEN, P. The Code, chap. 198, iI, p. 

742, provides, that a free person who shall 
keep or exhibit a gaming table commonly 
called ABC, or E 0 table, or faro bank, 
or a table of the like kind under any de
nomination, whether the game or table be 
played with cards, dice or otherwise, shall 
be confined in jail not less than two nor 
more than twelve months, and be fined not 
less than one hundred nor more than one 
thousand dollars. The plaintiff in error 
was presented for keeping and exhibiting 
an unlawful game played with dice, called 
chuckaluck, at the tavern-house of S. S. 
Helms in the town of Rocky mount in 
Franklin county, within twelve months 
last past. Before pleading to the present
ment, he moved to quash it, because it does 
not set forth any penal offence under~ither 
of the sections of the Code against unlawful 
gaming. The motion was overruled, and 
he then filed the plea of not guilty, and the 
jury found a verdict of guilty against him, 
assessed his fine at one hundred dollars, and 
ascertained the term of his imprisonment 
in the county jail to be two months. The 
court thereupon rendered judgment against 
him for the fine assessed and the costs of 
the prosecution; and on motion of the at
torney for the commonwealth, awarded a 
capias ad audiendum, returnable to the next 
term. 

The offence charged was treated as com
ing under the first section of the act against 
unlawful gaming; and not being one of 
the gaming tables named in the act, it 
should appear that it was one of the like 

kind. It was decided in W{att's Case, 
650 6 Rand. 694, that the distinctive 

feature in the character of the games 
enumerated is, that the chances of the game 
are unequal, all other things being equal, 
and those unequal chances are in favor of 
the ezhibitor of the golmes or tables. Where 
the offence charged is the exhibition of any 
of the gaming tables enumerated, nothing 
more need be averred, for the statute makes 
exhibiting of any of the gaming tables 
named a penal offence; and therefore the 
offence is sufficiently described by the name 
set forth in the statute, and no further 
description is necessary; being one of the 
enumerated games, the exhibition of it is 
unlawful. Where the offence charged is for 
keeping and exhibiting a game not enu
merated, there must be some averment 
showing it to be one of the unequal games 
belonging to the same class with the enu
merated games. Games may be played or 

exhibited where the chances are equal, all 
other things being equal; and the playing 
or betting at such game at an ordinary, 
race-field or other public place, unless it 
be one of the excepted games, subjects the 
party to punishment, though the penalty 
is different from that prescribed in the 1st 
section against the keeper or ezhibitor of 
one of the unequal games therein enumer-

, ated or coming within the same class. The 
presentment should show on its fac:e that 
the offence charged comes within the defi
nition of the statute; if not one of the 
enumerated games, it must be of the like 
kind, one of the unequal games included in 
the class prohibited. This distinctive 
character of the game is of the essence of 
the offence described in the 1st section; and 
unless substantially averred, it does not 
appear upon the face of the presentment 
that the offence set forth in the 1st section 
has been committed. The ... erdict of guilty 
in manner and form as in the presentment 
against him is alleged, may be warranted 
by the evidence, although the game or table 

exhibited may not ha,"e been unequal. 
651 The charge that the game is ·unlaw-

ful, does not cure the defect. The 
offence must be so charged as to appear to 
be unlawful; otherwise, the allegation that 
an act was unlawful, would dispense with 
all averments showing it was unlawful. 
As was held in Roberts' Case, 10 Leigh 686, 
and Bishop's Case, 13 Gratt. 785, the words 
"unlawful," or "contrary to law," do not 
serve to enlarge or extend the force and 
effect of the terms employed to describe the 
act, so as to make the act unlawful, when 
it does not appear to be so by the descrip
tion itself. I think the objection was prop
erly raised by a motion to quash the 
presentment. In Bell's Case, 8 Gratt. 600, 
it was held that a motion to quash is ad
dressed to the discretion of the court, and 
the court will not on such motion quash the 
indictment, unless where the court has no 
jurisdiction; where no indictable offence 
is charged; or where there is some other 
substantial and material defect. In this 
case, being presented for keeping and ex
hibiting, under the 1st section, the present
ment does not charge an offence under that 
section, and there is no charge for playing 
or betting at any game, under the 4th sec
tion of the act. I think the court erred in 
overruling the motion to quash the present
ment, and for that error the judgment 
should be reversed and the presentment 
quashed. 

The other judges concurred in the opin
ion of Allen, P. 

Judgment reversed. 

652 ·Shifflet v. The Commonwealth. 

January Term. 1868, Richmond. 

I. Criminal Law-Evldeac:e-lrrelevUlt natter.-on the 
trial of a prisoner forburnlnlr a mill, the common· 
wealth proves by the owner of the mill, that a 
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ahort time previous to the burnlnll' the prisoner 
had made violent threats all'alnst him. It Is not 
competent for the prisoner to ask him, or any 
other witness, wbetber otber persona bad not 
made threats &ll'aln8t him. 

2. Sam_~se at Bar.-In auch case the pre
vious threats havlnll' been proved, the common
wealth may prove that shortly after tbe burnlnll', 
the prisoner violently abused and tbreatened the 
owner, and sald as he was about to leave; "You 
have not yet 1I'0t what I Intend to &"lve you." 

.3. Bvideace-COnf_lons-Person5 In Authorlty.*-A 
younll' mau llvlnll' In the jailer's familY, and who 
occ~onallY, In the absence of the jailer, attended 
on the prisoners and kept tbe keys of the jaU, I,. 
not a person In authority, whose threat or prom· 
Ise will exclude the confessions of a prisoner In the 
jail awaltinll' his trial. 

,,: Sam_Sule-lndncement5--C:ue at Bar.t-A prls· 
oner Is told, In answer to his assertiou of his 
Innocence, that the person to whom he Is speaklnll' 
does not believe one word he says, but that snch 
person believes he knows all about It; and his 
mother too. Prisoner declares that his mother 
knew nothlnll' about It. He Is then told he need 
notsllY any thlnll' more about It, for that he had to 
11'0 to the penitentiary any how. He says he knows 
that; bnt that his mother Is Innocent of It: and he 
requests the person to whom he Is talklllll' to 11'0 
and tell certain persons he names to come to him. 
The person then says, What do you mean by what 
YOU sayt In the name of God and all that1s holy, 
have yon let this charll'e rest on your mother, a.nd 
she Innocent of It! Prisoner all'aln repeats she 
was Innocent, and requests that the persons he 
had named may be sent for; which Is done, and 
he makes confessions to them. HSLD: There was 
no Inducement held out to the prisoner whlcb will 
exclude his confession. 

II. Appellate Pr.c:tIce-Ch ..... of Venue-Failure of 
Record to Show Indictment Found by Or.nd Jury.~
Wbere, upon the motion of the prisoner, the venue 
Is cbanll'ed, and the record sent by the clerk of the 
court from whence the trial Is removed, to the 
court to which It Is sent, does not show that 
the Indictment was found by the II'rand jury; but 
tbe prlRoner Is tried and convicted; upon a writ of 
error to tbe Court of appeals, tbat court may dl· 

*Confeulons-Penoaa In Autborlty.-The prinCipal 
case and Smltb's CaRe, 10 Grll,tt. '184, are cited In 
VaulI'ban v. Com .. 17 Gratt. 580, as correctly statinll' 
tbe doctrine as to wbo Is a '"person In autborlty." 

tS.m_When Admlulble .. Evldeac:e.-See prlnci. 
pal case and Smltb's Case. 10 Gratt. '184, cited In 
Pall'e v. C-om., :n Gratt. \180; Mitchell v. Com., 83 
Gratt. 860, and loot·not~ (p. 8(11). See also,loot·not, to 
VaulI'ban v. Com., 17 Gratt. 676; Thompson v. Com .. 
10 Gratt. 724, and loot·not~: monoll'raphlc not, on 
'"Confessions" appended to Scbwartz v. Com., :n 
Oratt. lOll&. 

tAppeilate Prac:tlce-Indlctment-Reconl of Flndlnlr. 
-In Simmons v. Com .. 811 Va. 1118, Iii S. E. Rep. B86, 
tbe principal case Is cited a8 8ulltalnlDll' the propo
sition that, where tbere Is no record of the IIndlnll' 
of an Indictment by the II'rand jury all'alnst the 
accused, the objection may be made for the IIrst 
time In the appellate court. 

In State v. Tinll"ler, 32 W. Va. 1147, 9 S. E. Rep. 
1185, the principal case and Williams' Ca.~e, .. W. 
Va. 8811, were cited as holdlnll' tbat, where there ap· 
pears an omission In the transcript of the IIndlnll' 

rect a cmiDrari to tbe court from wbence the case 
was aent, for a better record: And If It ap-

6S3 pears from the record *returned. that the 
Indictment was found by tbe II'rand jury. tll'" 

judll'Ment will not be reversed. 
6. Sam_Sam_ Trial 011 IDdlctlllent Iacladl .. F"'~ 

Coante-Case at Bar.I-In such case, If it appearl4 
from the record returned wltb the «rtiof"tlri. that 
the prisoner bad appeared, and that the court 
bad, on bls motion, quasbed one of tlle conn. .. 
In the Indictment: thoulI"b on his trial be pleaded 
to tbe whole Indictment, and was tried on th", 
connt wblcb was quashed as well as tbe othe ..... 
yet this Is not cause for reverslnll' the jndtrment. 

This record, as it was when the prisoner 
was tried and when the writ of error was 
obtained, contained a paper purporting to 
be an indictment found by the grand jury 
of Greenbrier county, against Zepheniah 
(alias Cap) Shimet, for that on the 19th of 
November 1856 he did feloniously and lDaH
ciously bum a certain saw mill and grist 
mill in said county, belonging to one Jo
seph F. Caldwell, of the value of one thon
sand dollars. A second count laid it as the 
property of another person, and not the 
property of Shimet; and a third connt laid 
it as the property of D. C, B, Caldwell. 
This indictment was endorsed •• A true bill. 
Andrew Johnston, foreman." 

The record further shows that at another 
day, to wit, the 20th of May 1857, the court. 
upon the application of the prisoner for a 
change of venue, changed it to the Circuit 
court of Monroe county. and recognized 
certain witnes.ses to attend the next term 
of that court. 

At the October tenn of the Circuit court 
of Monroe. the prisoner was arraigned upon 
the indictment, and pleaded "not guilty." 
And he was thereupon put upon his trial. 
and the jury found him guilty, and fixed 
the time of his imprisonment in the peni
tentiary at seven years; and the court 
rendered judgment thereon accordingly. 

On the trial several questions were saved. 
and they are stated in the opinion of Jud~ 
Moncure, In the petition for a writ of er
ror, the petitioner raised another ques-

tion, viz: 'rhat the record did not 
654 show "that the indictment on which 

the prisoner was tried, had been 
found by the grand jury. Upon the appli
cation of the prisoner, the court granted 
him a writ of error to the judgment. And 
after the case came into this court the at
torney general obtained a writ of certiorari 
to the Circuit court of Greenbrier county, to 
send up a better record. The record which 
was received, and by consent made a part 
of the record as if regularly sent up, showed 

of tbe Indictment, certiorari Is proper to 8eCllre a 
better record. 

S",e monoll'rapblc not, on '"Indictments, Informa· 
tions and Presentments .. appended to Boyle v. 
Com .. 14 Gratt. 674. 

Tri •• for Felony~ontlau8Dce-Before Arr .... _t. 
-See/oot-llOt~ to Boswell's Case, 20 Gratt. &eo. 

'See monoll'raphlc not, on "Indictments, Informa
tions and Presentments" appended to Boyle v
Com.. 14 Gratt. 674. 
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indeed that the indictment had been found; 
but it showed also that on the motion of 
the prisoner, the Circuit court of Green
brier had quashed the second count in the 
indictment, and that he had pleaded not 
guilty. 

The case was elaborately argued here, by 
N. Harrison and Gratton, for the prisoner, 
and the Attorney General, for the common
wealth. 

MONCURE, J. This is a writ of error 
to a judgment of the Circuit court of Mon
roe, convicting Zepheniah Shimet of fel
ony in burning a mill in Greenbrier; the 
venue having been changed from Green
brier to Monroe. There are six assignments 
of error. Five of them were made in the 
petition for the writ·-the sixth, for the 
first time. in the course of the argument. 
Why the last was not sooner made, will 
hereafter appear. I will notice them in the 
order in which they were made. 

The first is founded on the first and sec
ond bills of exception; which raise very 
similar questions. On the trial of the case, 
the commonwealth having introduced the 
prosecutor D. C. B. Caldwell as a witness, 
who, amongst other things, proved, that 
previous to the burning of the mill the 
prisoner and himself had had quarrels on 
different occasions, and that the prisoner 
had made use of threats and abusive lan-

guage to him, from which he had been 
655 induced to apprehend *violence both 

to his person and property; there
upon, on the cross-examination of said Cald
well, the prisoner asked the witness if he 
was not at that time on bad terms with 
several other of his neighbors besides the 
prisoner? The court, on the motion of the 
attorney for the commonwealth, excluded 
the question, and the prisoner excepted. 
Afterwards, the commonwealth having in
troduced another witness, H. F. Hunter, 
whose evidence tended to show that the 
prisoner burnt the mill which he is charged 
with having burnt (other evidence having 
also been previously introduced by the com
monwealth, 'of a quarrel between the pris
oner and prosecutor, and threats used by 
the former against the latter); thereupon 
the prisoner asked the witness if he did not 
know of any other neighbor or neighbors 
of the prosecutor who had a falling out 
with him shortly before the mill was burnt, 
and who had made use of threats ot vio
lence against him also. The court, on the 
motion of the attorney for the common
wealth, excluded this question also; but the 
prisoner was permitted, without objec
tion, to ask the witness if particular per
sons had not before that time threatened 
to bum said mill. The prisoner again 
excepted. The evidence introduced by the 
commonwealth to prove the previous quar
rels and threats of the prisoner, as men
tioned in these bills of exception, was 
clearly admissible, to connect the prisoner 
with the offence charged against him, and 
to show the motive and intention with which 
it was committed. The questions asked by 

the prisoner were, I think, as clearly inad
missible, and were therefore properlyex
cluded by the court. To have admitted 
them, would have been, 'a violation of what 
is laid down as the first rule governing the 
introduction of evidence, that it must cor
respond with the allegations, and be con
fined to the point in issue. "This rule (as 
has been well said) excludes all evidence of 

collateral facts, or those which are 
656 incapable *of affording any reason-

able presumption or inference as to 
the principal fact or matter in dispute; and 
the reason is, that such evidence tends to 
draw away the minds of the jurors from the 
point in issue, and to excite prejudice, and 
mislead them; and moreover, the adverse 
party, having had no notice of such a course 
of evidence, is not prepared to rebut it." 
1 Greenl. Evi. t 52. These observations 
plainly apply to this case. It does not 
appear that there was (and must therefore 
be presumed that there was not) a particle 
of evidence connecting any other person 
than the prisoner with the criminal act 
charged against him. Mere evidence of the 
quarrels or threats of any other person, 
certainly would not have tended to estab
lish such a connection, but would only have 
tended to excite prejudice in the minds of 
the jury, and mislead them, and also to take 
the prosecutor by surprise, who might 
otherwise have been able to prove that such 
other person had no connection whatever 
with the burning of his mill. There is 
nothing in the case of Rowt's adm'r v. 
Kiles' adm'r, Gilm. 202, which can give 
any sanction to the admissibility of such 
evidence. The issue there was on the plea 
of non est factum. The defendant, in aid 
of other evidence tending to prove the paper 
a forgery, offered testimony to show that a 
son of the obligee had said he could coun
terfeit the hand,vriting of the obligor and 
imitate it well. This testimony was re
ceived without objection. The defendant 
then offered evidence of the infamous char
acter of the son, which was objected to and 
excluded; and the defendant excepted, and 
appealed from the judgment which was 
rendered against him. His counsel in this 
court, Mr. Stanard, maintained that the 
declarations of the son having been received 
without objection, all accessory evidence 
should have been admitted; and testimony 
as to his character was therefore admis-

sible. Upon this ground, it would 
657 seem, the *judgment was reversed. 

Judge Coalter in his opinion, saya, 
"As the first branch of the evidence was 
not objected to by the plaintiff, we must at 
present, perhaps. take it to be legally re
cei ved, and that conaequently the other part 
was improperly rejected." Id. 206. See 
alao what he says at the conclusion of the 
same paragraph on p. 207. That thia was 
the ground of reversal is, I think. confirmed 
by the same case reported in 1 Leigh 216, 
which is also an authority to Bustain the 
propriety of the ell:chlsion of the evidence 
offered and excluded in this case. 

The second assignment of error is ~ounded 

• 605 



ATT. RltPORTS, ANN 668,8 

third bill of e ich was 
to the opinion rruling 
isoner's motio Joseph 

ane s evidence of t e prisoner s confes
sion, on the ground that the witness had 
not heard the Whole but only detached parts 
of it; and permitting the said evidence to 
go to the jury in connection with the testi
mony of other witnesses who were present 
during the whole of the conversation, and 
whom the commonwealth's attorney pro-

to introduce, .. duce to 
the same con confes-
I think this clearly 
ible; and as th e pris-
n the argumen urt, did 
y upon this ass or, and 
wai ved it, I d sary to 

y thing more 0 

The third assignment of error is founded 
on the fourth bill of exceptions. The pros
ecutor Caldwell, after testifying that a 
few nights before the burning of hi-s mill, 
the prisoner came to his house, and abusp.d 
him, saying just as he left, "D--n you, I 
will pay you," or "You shall suffer for 
what 'ou have done;" tated further, that 

days after the ed, the 
er approached s rifle, 
ed his pistol f t to the 
ther, commenc ness as 

he approached ntinued 
o do so in aye er, and 
st as he left, ' y~t got 

what I intend to give you." The prisoner 
moved the court to exclude so much of said 
evidence as related to a conversation sub
sequent to the burning of the mill. But the 
court overruled the motion, and the pris
oner excepted. The evidence was relevant 
to the issue and plainly admissible. It 
tended to prove an admission of the pris-

made a few day ning of 
11, that he had in part 
he threat of r he had 
against the p w days 

Its competen e same 
pie which susta ency of 
idence of tha h tend 

gly to connect t p ith the 
criminal act. The previous threat indicated 
a general purpose of revenge. The subse
quent admission indicated that some act 
had been done in execution of that purpose. 
In the short interval between the threat 
and the admission, the prosecutor's mill 
was burned. It does not appear that during 

terval he suffe' er way. 
fourth assignm founded 
fifth and last bi , which 
ken to the opin rt over-
the motion of exclude 
Ifessions made r to the 
s Margrave, on at they 
not free and hin the 

meaning of the law. The subject of the 
admissibility of confessions as evidence has 
recently been fully considered by this court 
in the case of Smith v. The Common· 
wealth, 10 Gratt. 734. Judge Lee in his 
opinion in that case, in which a majority 
of the court concurred, comes to the follow-

ing c he rule that 
fairly authoritative d 
upon t that a confessi 
be given 1D eVl ence unless it appear a 
it was obtained from the party by some in-

ducement of a worldly or temporal 
659 character in the *nature of a threat. 

or promise of benefit, held out to him 
in respect of his escape from the conse
quences of the offence or the mitigation of 
the punishment, by a person in authority. 
or wit sanction of suc 
son." this rule to the 
case, st. Was Mar 
person within the m 
of the d he hold out 
prison ucemen t to co 
the ru y. Did he ther 
tain t in question? 

First, Was he a person in authority? 
The only ground on which it can be cor
tended that he was, is, that he lived in the 
family of the jailer of Greenbrier county 
while the prisoner was confined in the jail 
of said county; that he sometimes had the 
keys of the jail; that he attended about the 
jail: th t h th jailer was abs t h 
carrie had c,ontrol of 
and th jailer did som 
which that when he 
using ife of the jail 
them. er a deputy sh 
deputy rn officer of an 
He w nial of the jai 
held the same, or nearly the same, relation 
to the jail as did the jailer's wife and son. 
He was not in the presence of the jailer 
when he held out the alleged inducement. 
The decisions excluding confessions have 
already, it has been often said, gone too 
far. "And in the more recent cases (says 
Judge Lee in Smith's Case, 10 Gratt. 739), 
the ju ly manifested 
sition carry the doctr 
furthe some extent, to 
their s here more. clo 
the pr tion to be m 
tween kinds of indu 
that 10 d to have led t 
fessio , racters of the pa 
by whom the same may appear to have been 
held out." I know of no case in which 

it has been held that a person 
660 *occupying such a relation to the 

prisoner as was occupied by the wit
ness Margrave in this case, is a person in 
authority within the meaning of the rule 
in que . s in authority . . 
the m rule, are gene 
not al ngaged in the 
hensio or examinatio 
prison cutor, the offi 
makes nd the magist 
fore soner is carri 
clearly uthority; and 
ments held out in their presence. without 
their objection, are regarded as held out by 
them. There are others who may also be 
persons in authority. If a jailer in whose 
jail the party making the confession is con
fined, be such a person (as to which I ex
press no opinion), there is, I think, neither 

606 



14 GRATT. SHIFFLft v. THlC COIIIIIIONWlCAI.TH. 881.882.883 

reason nor authority for saying, that a mere ject has, no doubt, in a great degree arisen 
member of the family of the jailer, holding from the different constructions which 
no office of any kind, nor having any con- judges have placed upon similar words 
nection with the prisoner further than to 662 when *used under different circum
attend about the jail, and in the absence of stances and in a different connection. 
the jailer to have control of it and carry A great deal must be left to the discretion 
the keys, ill a person in authority within the of the judge in such cases, who must decide 
mc:aning of the rule. If he is, so also, whether, under all the circumstances, the 
it seems, would be the wife of the jailer in words used express or imply a promise 
this case, who kept the keys when the wit- or threat, and were so understood by the 
ness was not using them; and the son of prisoner. We see cases in the books in 
the jailer, who sometimes acted for him. which it is difficult to discover a promise 
What power could any such subordinates or a threat in the words used to induce the 
be reasonably supposed to have, to execute confessions which were excluded: And yet, 
any promise or threat they might make to a the judges who decide those cases may have 
prisoner, "in respect of his escape from the discovered it very plainly. It will not do, 
consequencs of the offence, or the mitiga- therefore, to say that because certain words 
tion of the punishment." It has been have been held in certain cases to imply a 
sometimes held that the wife of a prosecu- promise or a threat, the same or similar 
tor is a person in authority. But only, it words must be held in every case to imply 
seems, where the offence, in some way or a promise or a threat. About the rule itself 
ather, especially concerns her. In Hard- "there is no dispute; that there must be a 
wick's Case, 1 Carr. & Payne 98, 11 Eng. promise or a threat. The only difficulty is 
C. 14 • 328, in note, a confession made before in the application of the rule; and in that 
a magistrate was objected to on the ground there is sometimes much difficulty: But in 
that the wife~f the constable had told the this case I think there is very little. Let 
prisoner previously that he had better con- us now see how the rule applies to the facts 

fess. Baron Wood overruled the ob· of the case. 
661 jection, *and it would seem, on the The witness stated that he went into the 

ground that the constable's wife was jail where the prisoner was confined, and 
not a person having authority. Joy 262. I that prisoner said, "I do not know what 
think, therefore, that the witness Margrave they are keeping me up here for; I have 
was not a person in authority. But even never done any thing." Witness then 
if he was, lIaid, "I do not believe one word you say. I 

Secondly, Did he hold out to the prisoner believe you know all about it, and your 
such an inducement to confess as the rule mother too." To which prisoner replied 
requires? "The doctrine of inducements that witness was mistaken; and that his 
(says Baron Parke) has been carried to the ~other knew nothing about it. Witness 
verge of common sense." In Regina v. then remarked to prisoner, "It is not worth 
Baldry, 2 Denn. C. C. 430, 12 Eng. L. & E. while for you to say any thing more to me 
R. 590, recently decided by the English about it, for YOlt have got to go to the pen
court of criminal appeal. the same learned itentiary any how." Prisoner said, "I know 
judge expressed the opinion, "that the rule that. I am satisfied I will have to go, but 
has been extended quite too far." But I mother is innocent of it; and there were 
doubt whether in any case it has been ex- older men than me engaged in it, and I 
tended so far as to make what was said by want you to go and tell Captain Crane, and 
the witness to the prisoner in this case such J. H. Wetzel, D. C. B. Caldwell and D. H. 
a promise or threat as would amount to an Stalnaker to come down here." Witness 
inducement, within the meaning of the rule. said, "What do you mean by what you 
The inducement, according to the rule be- 663 say? In the *nanle of God and all 
fore stated, mllst have reference to the pris- that is holy, have you let this charge 
oner's escape from the consequences of the rest on your mother, and she innocent of 
offence, or to the mitigation of the punish- it?" "Yes (prisoner replied), she is inno
ment. And it must be calculated to lead cent of it, but there are older men than me 
the prisoner to suppose it would be better engaged in it, and I am determined to have 
for him to admit himself to be guilty of the those men arrested." Witness said, "Are 
offence, though he never committed it. Joy you joking with me?" Prisoner replied, 
on Confessions 13; 2 Russ. 826, 845. If the "No, sir, I am not joking with you-will 
prisoner be told that it will be better for him you go and tell Crane, Wetzel, Caldwell and 
to confess, or worse for him not to confess, Stalnaker to come down here?" Witness 
or words to that effect be addressed to him, stated that he accordingly went for the men 
the inducement will be sufficient to exclude thus named. He also stated that the night 
the confession. 1 Greenl. Evi. f 219. In before the conversation above mentioned, 
such a case, the question does not turn on prisoner had requested him to go and tell 
what may have been the precise words used, Captain Crane he wished to have a private 
but whether the words used were such as talk with him; which witness had done. 
to convey to the mind of the prisoner an He then mentioned another confession made 
intimation that it will be better for him to by the prisoner about two months thereaf
confess that he committed the crime, or ter: but it is unnecessary to set forth that 
worse for him if he does not. Wharton I more particularly. The witnt'ss also stated 
"259; Garner's Case, 1 Denn. C. C. 329. The that the prisoner had always, previous to 
apparent conflict in the cases on this sub- the said conversation, denied having com-
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mitted the offence charged against him; 
and stated in conclusion, that he had never 
made use of any threat or promise to induce 
the prisoner to make any confession. So 
that if he did make any such threat or 
promise, expressly or by implication, it 
must be found in what he said to the pris
oner as before set forth. Is it to be found 
there? I think not. Much less a threat or 
promise "in respect to the prisoner'sescape 
from the consequences of the offence or to 
the mitigation of the punishment." But 
for some of the adjudged cases, I do not 
think there could be the least doubt or diffi
culty upon the question. Mills' Case, 6 
Carr. &: Payne, 146, 25 Eng. C. L. R. 324, 
was very much relied on 'in the argument. 
It was a nisi prius decision and certainly 
extended the rule very far. A constable, 
whilst he had the prisoner in custody, asked 
him whether he had committed the felony? 
He denied it. The constable then said, "It 
is of no use for you to deny it for there is 

the man and boy who will swear they 
664 saw you do *it." Gurney, B., held 

this was an inducement, and refused 
to receive the statement. "These words 
(says Mr • .Joy) seem to have been construed 
by the learned judge as the same, in effect, 
as if the constable had said, it will be 
better for you to confess, for they will swear 
against you and convict you. whether you 
do or not." .Joy on Confessions 7. 

The observations made by that author on 
the next case he notices, to wit, Shepherd's, 
seem to be alike applicable to Mills' Case. 
"The manner (he says) in which the words 
were used (meaning the words used by the 
constable to the prisoner in Shepherd's 
Case), may have been considered by the 
learned judge, who saw and heard the wit
ness, to be of a threatening nature, and 
calculated to lead the prisoner untruly to 
confess himself guilty." Id.8. He says 
in a note, that Shepherd's Case has been 
controverted. And yet it seems to be a 
stronger case for the exclusion of the con
fession than Mills.' But surely neither of 
those cases can justly be said to be like 
this. There, a conI' table made an arrest. 
and used words to the prisoner, which the 
judge who saw and heard the witness con
strued to imply that it would be better for 
the prisoner to confess. Here, a person at
tending about a jail, and having control of 
it in the absence of the jailer. but not being 
an officer of any kind. had a conversation 
with a prisoner confined in the jail, which 
seems to have been casual, and brought on 
by the prisoner himself, in which conversa
tion the words used by such person do not 
naturally import any promise or threat, and 
were not so construed by the judge who 
saw and heard the witnesses. Griffith's 
Case. 2 Russ. 832, 838, was also relied 011. 
But what was said by the prosecutor there, 
connected with the reply of the prisoner, 
plainly implied an understanding on the 
part of the latter, that if she would confess, 

she would not be taken before the 
665 magistrates. On the *other hand. 

1 would refer to Thornton's Case, 1 

Moody's C. C. R. 27, in which a constable 
had harshly interrogated a boy of fourteen 
years of age, when under detention without 
a warrant, and accused him of telling false
hoods, and in a manner calculated to in
timidate, and made him cry, but held out 
no promise or threat as to his escaping 
from the charge against him. The confes
sion was held admissible by seven judges 
out of ten. .Joy 13, and 2 Russ. 847--8, 
where the case is fully stated. 

But it was argued, that the witness led 
the prisoner to believe that his mother 
would be benefited by his confession; and 
that, in effect. the witneSB not only ad,,-isecl. 
but most earnestly appealed to the prisoner 
to confess his guilt. I do not so construe 
the words of the witness; nor do 1 perceh-e 
how the prisoner's mother could be benefited 
by his confession of his own guilt, especi
ally if he were innocent. And we have seen 
that the inducement, ill order to exclude the 
evidence, must be calculated to make the 
prisoner believe that it would be better for 
him to confeSB his guilt. though he were 
innocent. But even if he coUld have bene
fited his mother by confessing his own 
guilt, it would not have been such a benefit 
as the rule contemplates. See Nolan's Case. 
1 Crawf. & Dix 'C. C. 74, referred to in :roy 
16, and Russ. 847. I therefore think the wit
ness held Qut to the prisoner no such in
ducement to confess as the rule require5. 
But if he did, it remains to enquire. 

Thirdly. Did he thereby obtain the con
feSBions in question? If an inducement is 
held out and a confession immediately 
made, the presumption would be conclusive. 
in the absence of evidence to the contrary. 
that the confeSBion was obtained by the 
inducement. But the circumstances 0"1 the 
case may repel the presumption, and show 
that the confession was made irrespec-

tively of the supposed induceD1ent. 
666 And such I *think is the case here. 

if it can be said that any induceDlent 
was held out by the witneSB. He had 
never, he says, made use of any threat or 
promise to induce the prisoner to make any 
confession. The night before his conver
sation with the prisoner, before stated, the 
prisoner requested him to go and tell Capt. 
Crane he wished to have a pri\'ate talk 
with him. The said conversation was COID
menced by the prisoner; and, both in the 
course and at the conclusion of it, he re
peated the request that witness would go 
and tell Capt. Crane and also three other 
persons to come down to the jail. These 
circumstances indicate that the purpose of 
the prisoner to malee the confeSBion, such 
as it was, existed prior to his said conver
sation with the witneBB, and was not 
induced thereby. I see nothing in that 
con,·ersation. or the relation of the parties. 
which was adequate to induce it. What 
induced it, does not appear. He no doubt 
had a motive. "I take it. no man ever 
makes a confession voluntarily (says Taun
ton, .J.). without proposing to himsel"l in 
his own mind some advantage to be derived 
from it." Green's t:aae, 25 ~ng. C. L.. R. 
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581. But such an inducement cannot render of the proceedings in the case in that court 
the confession inadmissible. It is said in to the clerk of the Circuit court of Monroe, 
2 Russ. 847, that if the proposal to confess who has sent a certified copy to this court; 
comes from the prisoner, it seems his con- which, by consent of the attorney general 
fession is admissible, although the prosecu- and the counsel for the prisoner, is to be 
tor, in consideration of his doing so sayll he regarded as a copy of the proceedings in the 
will do all he can for him. In support of Circuit court of Greenbrier, duly certified 
this observation, Green's Case, supra, is to this court, in obedience to the certiorari. 
cited. I therefore think the witness did If this addition can properly be made to the 
Dot obtain the confessions by any induce- record on which the case is to be determined 
ments held out by him; and in every view by this court, it will remove the ground of 
of the case, I am of opinion that the con- the objection now under consideration, as 
fessions were admissible evidence. it shows that in fact the finding of the in-

The fifth assignment of error, and the dictment by the grand. jury was duly re
last taken in the petition, is, that the court corded in the Circuit court of Greenbrier. 
erred in entering up a judgment on the But it is contended on behalf of the pris
verdict, or in trying the case at all, because, oner, that this court had no right to award 
beyond the endorsement on the indictment, a certiorari to the clerk of the Circuit court 

there was nothing to show that the of Greenbrier; and that no part of the pro-
667 tp"and jury had *ever found a true bill ceedings of that court which had not been 

In the case. This objection was not certified to, or W3S not before the Circuit 
taken in the court below, but, for the first court of Monroe when the case was tried 
time, in the petition. The prisoner's coun- therein, can properly be certified to and be 
sel contends, however, that it is "a fatal regarded as part of the record before this 
objection; whether made before or after court. It is said that this court has no 
verdict, whether upon a motion in arrest. power to award a certiorari, except where 
of judgment in the court below, or upon an it is given by statute; and that the only 
assignment of errors, for the first time, in statute giving such power, is t.he Code, ch. 
an appellate court." And for this, he 182. I 7, p. 684, which provides that the 
cites Cawood's Case, 2 Va. Cas. 5'J11. That appellate court "may, in any case, award 
case seems to sustain the position; and the a writ of certiorari to the clerk of the court 
objection .... ould probably be fatal, if the below, and have brought before it, when 
finding of the grand jury was not in fact part of a record is omitted, the whole or 
recorded. As the record originally came any part of such record:" and it is con
up to this court, it did not appear that the tended that the Circuit court of Monroe, and 
finding had been recorded. The prisoner not of Greenbrier, is "the court below," 
had been indicted in Greenbrier, and on within th.e meaning of this proYision. I 
his motion the venue had been changed to think that both of these courts are "the 
Monroe. The clerk of the Circuit court of court below," according to the very terms 
Greenbrier, instead of sending to the clerk as well as the true intent and mean
of the Circuit court of Monroe a certified 669 ing of the statute. The *law author
copy of the record of the case, as directed bing the venue to be changed for the 
by the Code, ch. 208, I 24, p. 776, only sent trial of a case, makes t.he two courts in 
the original indictment, with the endorse- effect but one court, as to that case; which. 
ment thereon of the finding thereof, signed is proceeded with in the court to which the 
by the foreman of the grand jury, and a venue is changed, from the point to which 
certified copy of the order changing the it had proceeded in the first court, when the 
venue, remanding the prisoner to the jail change was made. There is but one record 
of Greenbrier for removal to the jail of of the case. But part of it is in one court 
Monroe, and recognizing the witness on and part of it in the other. The law, for 
behalf of the commonwealth to attend as the sake of convenience, makes a certified 
such on the first day of the next Circuit copy of the record of the case in the first 
court of Monroe. At that court, the pris- court, sufficient for the purpose of further 
oner was arraigned and pleaded not guilty proceedings in the other court. But it does 
to the indictment, and was tried, and con- not make that copy the record itself; and 
victed thereon. The petition for a writ of whenever it is necessary to know what is 
error to the judgment was accompanied by the true record of the case in the first court, 
a copy of the record of the case in the Cir- recourse can only be had to that court or 
cuit court of Monroe, which embraced only the clerk thereof. If the prisoner had 
110 much of the record of the case in the raised the objection in the Circuit court of 
Circuit court of Greenbrier as had been sent Greenbrier, before the venue was changed, 
or certified by the clerk of the latter to the that there was no record of the finding of 
clerk of the former as aforesaid. After the the grand jury, the record itself would at 
writ of error was awarded, this court, on once have answered the objection. If he 
the motion of the attorney general, had raised it in the Circuit court of Mon-

awarded a certiorari, to be directed to roe, after the venue was changed, a perfect 
668 "the clerk of the Circuit court of copy of the record of the case in Greenbrier 

Greenbrier, to certify the record of would have been ordered and obtained by 
the case in that court more fully to this the Circuit court of Monroe, and would ha ve 
court. There has been no regular return answered the objection. He raised it in 
of the certiorari by the clerk of that court neither of those courts, but for the first time 
to this. But he certified a copy of the record in this court. Is this court powerless to 
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obtain a perfect copy of the record for the 1 roe, he was again arraigned in the court. 
purpose of ascertaining whether the objec-I and pleaded not guilty to the indictment, 
tion is well founded or not? I think not. without taking any notice of the order 
Cawooci's Case shows that the certiorari which had been made in the Circuit court 
was properly awarded in this case, as the of Greenbrier quashing the second count. 
,-enue had been changed in that case, and A general verdict of guilty was found 
a certiorari was awarded to the clerk of the against him, and judgment was rendered 
court in which the prosecution was com- accordingly. If it be conceded that he did 
menced. It is said that that was an ad- not, in effect, waive the benefit of the order 
journed case, and the writ was awarded on quashing the second count, and that it was 
the motion of the prisoner. I do not think error to arraign and try him on the whole 
these facts material to the question. The indictment after that count had been 
case was argued by able counsel, and with quashed, still I think it is not an error to 
great ability. No question was raised as his prejudice, and therefore not good ground 
to the power of the court to award the for the reversal of the judgment. At com-

writ, or as to the propriety of that mon law, there was a settled distinction 
670 *mode of proceeding. It would hardly between a general verdict in civil and ill 

have been moved for, if it had not criminal proceedings. In the former case, if 
been considered necessary by the c<ounsei some of the counts were bad when entire 
for the prisoner, to have a full copy of the damages were given, it was necessary to 
record of the court in which the indictment arrest the judgment, because the court could 
was found, for the purpose of ascertaining not apportion the damages: while in the 
whether the finding was recorded. And yet latter, the court ascertained the penalty, 
that was not necessary, if, as now con- and could apply it to the good counts which 
tended, this court can look only for that pur- were supported by the evidence; and there
pose to the record of the court which rendered fore, where the defendant was found guilty 
the judgment. For the record of that court of the charge in general, if there were any 
certainly did not show that the finding was good counts, the verdict was sufficient, and 
recorded. It de,·olves on the plaintiff in an entire judgment might have been given. 
error to show that there is error in the 1 Chit. Cr. Law 249, 640. At an early pe
judgment; and he must sho)v it by the riod in this state, the common law rule in 
record. In this case, he only shows that civil cases was changed by statute, which 
there was a chasm in the record, as it orig- provided, that "when there are several 
inaUy came up to this court, and that the counts, one of which is faulty, and entire 
finding of the indictment mayor may not damages are given, the verdict shall be 
have been recorded. It devolved on him good; but the defendant may apply to the 
to fill up that chasm, and show whether or court to instruct the jury to disregard the 
not the finding was in bct recorded. He faulty count." 1 Rev. Code of 1819, 
cannot complain that the burden which 672 *p. 251, I 104. The rule in criminal 
de,·olved on him has been borne by the cases remained unchanged by statute 
commonwealth. It is said that the person until a very recent period, as will be pres
as to whom the finding was recorded, might enUy noticed. 
have been a different person from the pris- In Kirk's Case, 9 Leigh 627, it was held 
oner. I think there is nothing in that ob- that the common law rule was applicable to 
jection. An indictment was found against a conviction for felony, punishable by im· 
the prisoner in Greenbrier. He moved for prisonment in the penitentiary, and that 
and obtained a change of ,"enue to Monroe, the judgment should not be reversed if any 
where, without raising the question of count was good, even though the court 
identity, he pleaded to the indictment, and below overruled the motion of the prisoner 
was tried and convicted: and the copy of to quash the bad counts. In Mowbray's 
the record now certified to us shows that the Case, 11 Leigh 643, and Clere's Case, 3 
finding of that indictment was duly re- Gratt. 615, it was held, contrary to Kirk's 
corded. Case, that the common law rule was not 

But that copy (in connection with the applicable to offences punishable by con
residue of the record) discloses another finement in the penitentiary, as the reason 
ground of objection to the judgment, which of the rule did not apply. Thus stood the 
was taken, for the first time, in the argu- law and the adjudications upon it when the 
ment before this court, and constitutes the act of March 14, 1848, was passed, contain
sixth and last assignment of error, to wit, ing a provision (Bt:e Sess. Acts, p. 152, i 
that the prisoner was tried and convicted 43), which has been since substantially 
upon the whole indictment, although the embodied in the .Code, p. 778, 134, in these 

• second count had been quashed. He was words: "When there are several counts in 
arraigned in the Circuit court of an indictment or information, and a general 

671 Greenbrier, and *on his motion the verdict of guilty is found, judgment shall 
second count of the indictment was be entered against the accused, if any count 

quashed: thereupon he pleaded not guilty to be good, though others be faulty. But on 
the first and third counts, and moved for a the trial, the court, on the motion of the 
change of venue; which was accordingly accused, may instruct the jury to disregard 
ordered on a subsequent day of the term. A any count that is faulty." See Rand's 
copy of that order only, with the original Case, 9 Gratt. 738, in which the cases and 
indictment and endorsement thereon, hav- statutes on this subject are reviewed iD the 
ing beeD sent to the Circuit court of Mon- opinion of the court, delivered by Judge 

610 
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Daniel. The effect of the provision in the 
Code is to make the common la1\'" rule appli
cable to all criminal cases, whatever may be 
the mode of punishment, and however 'the 
measure of it may be ascertained. But the 
accused is effectually protected from in
jury, by the right which is given him to 
have the faulty counts excluded from the 
consideration of the jury. If he does not 
avail himself of that right; if he does not 
move the court to instruct the jury to disre-

gard the faulty counts, how can he 
673 complain of injury? "How is he prej-

udiced by the judgment? Is not the 
presumption conclusive, that if he does not 
make the motion, it is because there i8 no 
evidence to sustain the faulty count, or it 
can do him no harm? In this case, the 
first and third counts are certainly good, 
even if the second be faulty, and a general 
verdict of guilty has been found. Why 
should not a judgment be entered against 
the accused according to the direction of 
the statute? A judgment has been entered. 
Why should it be reversed? Is it because 
it was error in the court to try the prisoner 
on the whole indictment, when one of the 
counts had been quashed? He voluntarily 
pleaded to the whole indictment, and had 
only to move the court to exclude the second 
count for the jury, the court having already 
decided it to be faulty. He would have 
made that motion, if he could have derived 
any benefit from it. 

I think there is no error in the judgment, 
and am for affirming it. 

The other judges concurred in the opinion 
of Moncure, .T. 

Judgment affirmed. 

674 -Boyle v. The Commonwealth." 

Jannary Term, 18lI8. Rlcbmond. 
~Ie of Ardent Splrlts-Indk:tllllent-Alle!rations.t-An 

indictment for sellinII' ardent spirits wltbout a 
license, to be drunk where sold, must allell'e tbat 
tbe BellinII' was by "retail.": 

In .Tune 1857 the grand jury impanneled 
in the Circuit court of the city of Lynch
burg, found an indictment against .Tohn D. 
Boyle, for that on, &c., at, &c., "he did, 
without license so to do, sell ardent spirits, 
to be drunk where sold, in a room occupied 
by him," &c. The indictment omitted the 
words "by retail." 

Boyle appeared and demurred fo the in
dictment; but his demurrer w"as overruled. 
And there was a verdict and judgment 
against him, for the fine of thirty dollars 
and the costs. Whereupon he applied to 
this court for a writ of error; which as al
lowed. 

Mosby, for the appellant. 
The Attorney General, for the common

wealth. 

SAMUELS, .T. It has been long and 
well settled by the courts of England, and 
by the courts of Virginia, that an indict
ment for any offence must allege every fact 
entering into the legal definition of such 
offence. In cases of indictments for 
offences at common law, set forms and 
technical terms appropriate to each particu
lar offence, have been sanctioned by long 
use and by adjudications of courts, as being 

sufficiently descriptive of the offence. 
675 In case of indictment under *the stat-

utes, it is proper always, and some
times indispensable to use the language of 
the statute creating or defining the particu
lar offence. Questions sometimes occur in 
cases of either class, whether the offence 
alleged is sufficie,ntly described by words 
equivalent to, or synonymous with those 
in which it is described by the law. 

The prosecution in this case seems to be 
founded on the latter clause of I 18, ch. 38, 
p. 209 of the Code of Virginia, in these 
words: "And if any person sell, by retail, 
wine, ardent spirits, or a mixture thereof, 
to be drunk in or at the store, or other 
place of sale, he shall, unless he be licensed 
to keep an ordinary at such store or place, 
forfeit thirty dollars." The demurrer filed 
by the plaintiff in error to the indictment 

-For _uOtrl"llPhlc aoteonlndlc:tmenU, Infonnatlons presents the question, whether the offence 
.nd~nt_nts._.ndof_. isso described as to bring it within the 

1"5a1e of Ardent ~plrlb-lndlc:tllleat-Al"'tIons.- law. 
"In Boyle's Case (14 Gratt. 874), It was beld tbat tbe It is seen by inspection of this indict
Indictment muststate tbe mode In wblcb tbe qale ment, that it is not alleged therein, in what 
was made, as luference can never snpply a total mode the sale was made. Yet by the stat
want of averment In rell'ard to an e88entlal part of' ute, it is made an ingredient in the offence, 
an offence." Arrinll'ton v. Com .. 87 Va, 118, II S. E'j that the sale be by retail. Without this 
Rep.22t. constituent part, the offence is not com-

AlI"&1n. In Bailey v: Com .. 78 Va. 21, It Is said: "In plete. It was insisted by the attorney gen
DO case can UlI"Dment or Inference supply tbe total eral, that inasmuch as the indictment 
want of averment of an e88entlal part or element of alleges that the ardent spirits were sold to 
tbe offence. M.lnor'sCrim. SynoPBls.l!2I;: Peas'Ca~e i be drunk at the place of sale; and inas-
2 Gratt. &l9: Hampton's Case, 8 Gratt. 500: Howel's much as ardent spirits are necessarily drunk 
Case, II Gratt. 1184: BoIII~'. Ca.,. 14 Oratt.674; Younll"s in such quanti ties as can be sold only by 
Case. III Grat1.. 1184." I retail, the allegation is equivalent to an 

See also. foot·,.o'~ to Gla.~8 v. Com .. 83 Gratt. 827: allegation of sale by retail. If we yielded 
monollTaphlc not, on "Intoxlcatinll' Liquors" all- to this argument, we should be going fur
pended to Tbon v. Com .. 81 Gratt. 887: monoll'raphlc ther than the courts have yet gone; at most, 
MDt, on ··Indlctments. Informations aDd Present- they have only held in some cases that a 
ments" at end of principal case. I direct averment of fact was sufficient, be-

:see JUDO. SAJlUBlB' opinion for the statDte. cause such fact was equivalent to the fact 

V R, 14 Gratt-39 611 
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which is made part of the offence; they 
have never yet held that argument or infer
ence may supply a total want of averment 
of any kind in regard to an essential part 

of an offence. See The Common-
676 wealth v. Peas, 4 Leigh *692; S. C. 

2 Gratt. 629, in the Appendix; 1 Arch. 
Cr. Pl. 85, and notes, Waterman's edition. 

I am of opinion to reverse the judgment, 
and sustain the demurrer to the indictment. 

The other judges concurred in the opinion 
of Samuels, ::r. 

::rudgment reversed. 

INDICTMBNTS,INFORMATIONS, AND PRBSENT
MBNTS. 

11'1 GBI'IBBAL. 

L Subjects of Treatment Debed. 
A. Indictment. 
B. Information. 
C. Presentment. 

U. FIndlnlr of Indictment. 
A. NecessitY of Grand JUry. 
B. Quallficatlon of Grand Jurors. 
C. Selectlnlr. Summonlnlr and Imllaneiln.,. 
D. The Oath. 
E. The Chara-e. 
F. Power of Grand Jury-Whence Derlved. 
G. Discharire of Grand Jury. 
H. Proceedlnll'8 by and before Grand Jury. 
I. Objections. 

UL Returu of Indictment. 
A. NecessitY. 
B. Record of Returu. 

IV. Lost Indlctment-Cannot Be Suppiled. 
V. The Indictment. 

A. Necessary In Case of Felonies. 
B. When Found. 
C. General Matters of Form. 

VI. Information. 
A. By Whom Filed. 
B. Verlflcatlon. Amdavit or.Comlllaint. 
C. Ameudment. 
D. Miscellaneous Instances of. 

VII. Presentment. 
A. General Incidents. 

VW. Service of COllY of Indictment. . 
IX. Chaflrlua- the Offence. 

A. Sumclency of Indictment or InformatioD.. 
B. Statutory Offence. 
C. Intent or Knowledlre. 
D. Excelltlons and Provisos. 

X. Description of Person. 
A. Defendant. 
B. Persous Other Than the Defendant. 
C. Name Unknown-Qf Third Persons. 

XI. Laylnll' Time. 
A. Vlrlrinla Statute. 
D. Time Matter of Record. 
C. Statute of Limitations. 
D. ExPression of Date In Fllrures. 

XII. Lulnlr Venue. 
A. General Sumclency. 

XIII. Surplusalre and Repulruancy. 
XIV. Duplicity. 

A. The GE'neral Rule Forblddlnlr DupllcltY. 
B. Multlfarlousnes.q. 
C. Distinct Offences aR Stalles of One Crime. 
D. Greater Includlnlr Lesser Offence. 
E. Conjunctlve and Dbljunctlve Averments. 

XV. Counts. 
A. General Incidents. 
B. Joinder of Counts and Offence •. 
C. Couvlctlon under One Count-Effect. 

XVI. Nolle Pro~equl. 
A. By Whom Entered. 
B. Effect. 

XVII. Objections. 
A. How Made GenerallY. 
B. Motion to Quaaoh. 
C. Demurrer. 

FOB SPBCIl'IO OlT8l!lmIL 

XVW. Arbitrators. 
XIX. Arson. 
XX. A8Sault and Battery. 

A. Presentment. 
B. Information. 
C. Indictment. 

XXI. Attempts. 
XXII. Burlrlary.and Housebreak:lQ. 

A. In General. 
B. Necessary Averments. 

XXIII. Cheats. 
XXIV. Conspiracy. 
XXV. ('oullOnR. 
XXVI. COrllOrations. 
XXVII. Duellln.,. 
XXVW. False Pretenses. 

A. In General. 
B. Alle.,atlons. 

XXIX. Felonious Homicides. 
XXX. FenCeR. 
XXXI. Forlrery and CounterfelttD8'. 

A. In General. 
B. Descrlptlon and Necessary AvermentL 
C. Procedure. 

XXXII. Fornication. 
XXXIII. Gamin.,; 

A. In General. 
B. Presentment for Gamin.,. 
C. Indictment for Gamin.,. 

1. In Geueral. 
I. Necessary Alleptlons and S111IlclenC)' ~ 

Same. 
S. Procedure. 

XXXIV. House of IU·Fame. 
XXXV. Incest. 
XXXVI. IntoxlcaUna- Liquors. 

A. In General. 
B. Alleptlons. 
C. Procedure. 

XXXVII. Jailor. 
XXXVIII. Larceny. 

A. In General. 
B. Indktment. 
C. TrIal and Procedure. 

XXXIX. Lewd and Lasclvious CohabitaUOIl aDd 
Conduct. 

A. In General. 
B. The Indictment. 

XL. Mayhem. 
XLI. Mlscelrenatlon. 
XLII. Murder. 

A. In General. 
D. A llelra tlons and Descrlptlon. 
C. Procedure. 

XLIII. Nuisances. 
XLIV. Obstructions. 

A. In General. 
B. Procedure. 

XLV. OIltclal or Public Duties. 
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XLVI. Ordinaries. 
XLVII. Ordinances. 
XLVIII. Outlawry. 
XLIX. Pbyslclans. 
L. Perjury. 

A. In General. 
B. Procedure. 

LI. Polson. 
Ln. Rape and Attempt to Rape. 

A. In General. 
B. Attempt to Rape. 
C. Procedure. 

LIlI. Rescue. 
LIV. Relllrious Meetlnlr8. 
LV. Robbery. 
LVI. Sabbath Breaklnl'. 
LVII. Sales. 
LVIlL Slaves. 
LIX. Stabblnlr. 
Lx. SeducUon. 
LXL ShooUUIr. 
LXIL Trespaaaea. 

L SUBJECTS OF TREATMENT DEFINED. 

A.. INDICTMENT.-Au Indictment 111 a written 
accusation &ll'alnst one or more persons for a crime 
or misdemeanor. presented to, and preferred upon 
oatb. or amrmatlon by. a Irrand jury lelrally con
'l'oked. 8 Dla. Com. !811: Co. Lltt. 118; II Hale. Pl. Cr. 
153; Bac. Abr. Com. Dilr.; 1 Chitty, Cr. Law U!8; 
Bouvier'" Law Dlct. 1018-

B. INFORMATION.-Au Information Is a written 
statement 1I.1ed and presented on behalf of the Btate 
by the \lrosecutlnlrattorney. accuslnlr the defendant 
of an offence which 18 by law subject to prosecution 
in that Way. and as a Ireneral rule It must contalD 
all the substantial requl81tes of an Indictment. 10 
Ene. PI. '" Pro 8lil. 

C. PRESENTMENT.-A presentment Is tbewritten 
notice taken by a erand jury of any offence. from 
their own knowleda-e or observation. without any 
bill of Indictment lald before tbem at the suit of the 
covernment. 4 BI. Com. 801. 

"A presentment made In the ordinary Way by a 
crand jury 18 relrarded, In the practice at common 
law. as nothlnlr more than Instructions lriven by the 
crand jury to the proper omcer of tbe cOllrt for 
framlnlr an Indictment for an offence which they 
flnd to have been committed. 1 Bl. Comm. 801; 1 
Chitt. Cr. L. UIi!. When the Indictment has been 
prepared by him. it Is submitted to them; and upon 
tbelr II.ndlnl' It a true b1l1. the prosecution com· 
mences upon that Indictment. The presentment 
merlrinlr In the Indictment ceases and becomes 
extinct. If, however, the oMcer prosecutlnlr for the 
c:ourt. who Is the representative of tbe Crown. and 
wb08e concurrence and co-operation in the prosecu
tion are always required, decllnea framlUlr an 
indictment upon these InstructiOns. tbepresentment 
ceases to exist for any purpose." LoMAX, J.. In 
Cbristian's Calle. 7 Gratt. _ 

II. PlNDINO OF INDICTMENT. 

A.. NECESSITY OF GRAND JURY.-Every Indict· 
ment must be found by alrrand jurylelrally selected, 
duly constituted and competent for the purpOSe. 
State v. W11llams. 14 W. Va. 8611; Va. Code 18811.18IKIO; 

of persons qualltled to serve In tbat capacity under 
tbe law, such quaUllcaUons belUir replated by 
statute. Shinn v. Com., II! Gratt. 8119; State v. 
Henderson, 211 W. Va. 147, I S. E. Rep. 225; Com. v. 
Burton, 4 Lellrh MIl; Com. v. St. Clair, I Gratt. 556: 
Kerby v. Com., 7 Lelll'h 747: Com. v. CUnnlnlrham. G 
Gratt. 8UIi; Com. v. Helmondollor.4 Gratt. 638; Com. 
v. Carter, I! Va. Cas. Bill: Com. v. Cherry. 2 Va. Cas. 20-

lac:ompetenc:y of Penon. Not -'worn on Jury.- 'l'he 
deslp of the statute In requlrlnlr courts to select 
from quallJl.ed voters a certaln number of penmn", 
who "hall be nand jurors for a certaln period 
thereafter. Is to secure a sumclentnumber of grand 
jurors fOl' that period. When a quallll.ed ,""and jury 
Is obtained from those thus selected. It Is no valid 
objection to It thal others on the llBt of venire may 
percb ance be dlsquaUlI.ed. The fact that anyone on 
the list of venire b, Incompetent to serve Is not suul· 
c1ent of itself to vlLiate an Indictment fouud by a 
Jrrand jury each one of which possesses every 
necessaryqualltlcaLion. Shinn v. Com .• 320ratL89I1. 

a. CONBIDBDATION OJ' V ABl0118 QUALlJ!'ICAT101llS AND 
DISQUALlJ'ICATIONS. 

a. HOlUtl&oldtr or FntAoltltr. - It Is someLimes 
required by express statute tbat Irrand jurors, to be 
competent-as such. "hall be either householders or 
freeholders. Com. v. SL Clair. I Gratt.~; State v. 
Henderson. 211 W. Va. 141. 1 S. E. Rep. 223; Kerby v. 
Com .. 7 Lelll"h 747; Eastham v. Holt. 43 W. Va. 511\1. ~ 
S. E. Rep. 883; Com. V. Carter. 2 Va. Cas. 319; Wysor 
v. Com., 8 Gratt. 711; Com. v. Cunnlnlrham. G GraU. 
8116: Moore v. Com.,11 Lelll'h 8811: Com. v. Helmontiol' 
lor, 4 Gratt. 638; Com. v. Burton, 4 Lelll'h84l>; Com. v. 
Reynolds, 4 Lellrh 88S; Com. v. Burcher,SRob. 828. 

Freeholder-Who ... OnL-A person havlnlr the 
equitable Interest In laud. and entitled to call for 
leeal Litle, Is a freebolder qualUled to serve as a 
Irrand juror. Com. v. Helmondollor. 4 Gratt; 53G. 

A Parchuer In Puseulon under a Parol Contruc:t.
A purchaser of land by parol contract. who III In 
possession. and has paid the purchase money, Is a· 
freeholder, and qualilled to be a Irrand ·juror: 
thoulI'b a writ of rllrbt broulrht alralnst him by a 
third person, for tbe recovery of the land, Is pend
lnlr. Com. v. CUnnlnll'ham. 6 GratL 606. 

A Or.ntor by Deed of Tnut, Remalnlnc In Pou_I"n. 
-If a person has executed a deed of trust of air bls 
land to secure the payment of a debt to his creditor; 
and the day of payment 18 past; but the land III not 
sold by the trustee. and the nantor continues In the 
possession of the land (althoulI'h In strlctnelOll of 
law. the freehold may be vested In the trustee. yet, 
by tbe equitable construction of the act concernlnlr 
juries), he Is not dlsqualll1ed from belnlr a Irrand 
juror. Com. v. Wllllam Carter. 1I Va. CaR. Bill.' 

ContrKt to Sell by Artlel .. under .5ea1.-It seems 
tbat one who has contracted by arLicles under Heal 
to sell his land. but has not yet conveyed It by deed. 
and therefore still holds the lell'al title. Is a free· 
holder quallll.ed to serve on a nand jury. Com. v. 
Reynolds. 4 Leigh 88S. 

A Person Wboae Title" Undetermlaed Not. P .... 
bo1der.-A party In possession of land under a con
tract of purchase. havlnlr refused to accept a 
conveyance tendered to him. and InMtituted a cban· 
cery lIult In which the qUClitlon as to sumclency of 

Bell v. Com., 8 Gratt. 600: Mattbew's Case. 18 GratL the title Is yet undetermined. Is not a freeholder 
JI8II. See also. Stale v. Whitt. 811 W. Va. 468, 111 S. E. I qualilled to sen'e as a Irrand juror. Kerby·v. Com., 
Rep. 874. I 7 Lellrh 747. 

B. QUALIFICATION OF GRAND JURORS. I 6 • ..tlk'IW{1<I.-Where a b111 of Indictment I. .. fouud 
I. GBIIlIBALLY.-A Irrand jury 'hould be composed by a Irrand jury, one of whom hi an allen, or other-
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wille dtsQuall.ll.ed by law, the bill of presentment and the Ill"and jury duly 8ummoned at the rlCht 
may be avoided by plea. And thla 18 by force of the time, It was held no lll"Ound for dlsturlJlnll' the jud8'-
common law. Com. v. Cherry, I Va. Cas. 20. ment. Davis v. Com .• 811 Va. 131. Iii S. E. Rep. I11III. 

t"'. JI'orwwr &rri0ll II. Juror.-A plea In abatement Vealre F .... Not Per Se Part of tile lbIc:ord..-The 
wm not lie to an Indictment because two or more "''''N /acfQ, can only become part of the record by 
of the Ill"and jury which found the Indictment had bUl of exceptions. Taylor v. Com .• 110 Va. 1011. 17 S. 
served on another II'rand jury at the same time. E. Rep. 812-
Richardson v. Oem.,7lI Va. 1007. Venire Fadq Conformlnlr to Statute P ...... deer 

d. J'IIf"II CommiNioMr.-Belnll' ajury commluloner Ac:cuMld Walndlc:ted.-The "nlire/ada havln8' been 
doe" not disqualify a man for servinII' on the lI't'and luued on the 18th of AUlI'Dst 1871. properly conformed 
jury. State v. MartIn. 88 W. Va. 1188. 18 S. E. Rep. to tbe provisions of tbe act of Marcb lIII, 1871. SeslI. 
748. Acts 18'10-71, ch. _ p. 8117, which went Into operation 

F. (/_ Tabr.-AD appointment under law of on 1st of July 1871: tboulI'h thb act was not. In force 
conll't'e8S to take tbe cellBUlt of a county, does not at the time tbe prisoner was arrested, committed 
dll<quallfy the appointee from belnll' a member of and Indicted. Price v. Com.. 21 Gratt. 8tG. 
the II't'&Dd jnry tbereof. Com. v. Strother. 1 Va. Cas. II. NUJlDBB lI"BOJi WHICH JURY CBOSBl'I'.-The num· 
186. ber of persons summoned, from which the Jury b 

f. Ptr._ E'J.'.fImJ}Ud No' bflqua'iftId.-PersollB over formed. Is fixed by statute. Sblnn v. Com .. 12 Gratt. 
toddy years of a&'e are IlOt disqualified from servlull' 8IKI: Eastbam v. Holt, 48 W. Va. 1iIIII. 'iIf1 S. E. Rep. 888. 
011 II"rand jurle!!: thoulI'h they are exempted from Va. Code 1887. 11IImI: W. Va. Code 18l1li. p. 1011. See 
the lIeI'Vice If they choose to clalm the exemption. also. Mesmer v. Com .• 911 Gratt. 1m!. 
Booth v. Com., UI Gratt. lill. S. PBBSUJlPTIOlf OJ' RBCOBD EVWBl'I'CB OJ' r..GAL 

C. SELECTING. SUMMONING AND IMPANEL· OBGAl'IIIZATIol'l'.-As a lI'eneral rule tbe 01llcen 
INO. charll'ed wltb the orll'anlll&t1on of a Ill"and jury an 

1. VIlIUBIl FAOIAB.-At common law one proceu of presumed to have done tbelr dutY4and tbe presump.. 
Kummonlnll' a II'rand jury was a precept. eltber In tlon Is tbat the jury 18 duly and lell'ally constituted. 
the name of the ItInll', or of two or more Justices of Mesmer v. Com .. II! Gratt. 1m!. And where an In· 
the peace. directed to the sheriff. This was ante- dlctment IiUed the wbole of a she .. t of paper. and 
rior to and ludependent of any action of tbe court, was then folded In another balf sheet of the same 
the object belllll'to bave the II'rand jury In attend- 8ize. on which half .. heet the attorney endoraed 
auce at tbe commencement of the term. The court. "Commonwealth v. Joseph Burll'CBS. Indictment. ,. 
however.badpowert,ohaveall'randjurysummoned and Immediately below, In the handwrlUnll' of the 
as ()CC8.!.ion mlll'ht require. Burton's Case. 4 Lelll'b foreman of the II'rand jury. was endorsed. "A true 
1M!;: CUrtis v. Com .• 87 Va. 1i8II. 13 S. E. Rep. 73. bill." and where tbe record showed that the «rand 

Vlf'IrlnlaStatute.-By 8tatute In Vlrll'lnla. until a jury appeared In court and openlY presented tbe 
comparatively recent period, tbe sheriff was reo Indictment as a true bill. sucb must be considered 
<Julred t:Je o,llrlo, to summon a II'rand jury. to attend as tbe Indictment on which the II'r&Dd jury passed 
on tbe first day of ev .. ry term preRcribed by law. as and on whlcb the jury founcLthelr verdict. BUrll'eSB 
a "ubBtltute for tbe precept mentioned above. And v. Com .• :I Va. Cas. 483. 
IInw the .. tatute, Code 1887. I 81176. provides that a .. NUKBJIB NBCBSSARY TO BB Swo_.-AlthoulI'b 
flmlN/GCkU to 8ummon a rell'Dlar Ill"and jury shall one of the forty-elll'ht persons directed by the judll'e 
be 1!IIIIled by the clerk prior to the commencement to be "ummoned to serve as Ill"and jurors for the 
of each term at which such lI't'and jury Is required. ensulnll' twelvemonths. may be Incompetent to serve 
(1urtls v. Com .. 87 Va. 1181. 18 S. E. Rep. 73. as a II'rand juror. a II'rand jury of sixteen selected 

Award of ~~~ Thereo'.-lt has never from tblllllst. all of whom are competent, Is a lepl 
been held that the award of process to summons a and duly quaUfled Ill"and jury. Sblnn 'Y. Com .. 2S 
graud Jury must a1Ilrmatively appear by the record Gratt. 801. See also, Eastham v. Holt, 41 W. Va. •. 
and there Is no principle for so holdlnll'. Curtis v'l27 S. E. Rep. 88S. 
I·om .. 87 Va. 1i8II, IS S. E. Rep. 73. And It was decided 6. EXCUSING JuaOBB.-A court may excuae a II'r&Dd 
In Robinson v. Com .. 88 Va. IOU. 14 S. E. ReP. 81'7. that I juror If Itsubstltute one who Is Qualified. Eastbam 
"where threecord does not a1llrmatlvely IIhow that v. Holt. 43 W. Va .•. 17 S. E. Rep. 88S. 
an order to summollB a Ill"and jury was made. but Supplylnlr DetldellC)'.-Where a statute expresslY 
1>1 slleen In respect thereto. It must be presumed tbat autborizes and requires the court, If a su1lldent 
.. uch an order was made." Tbe order Itself Is uot a number of jurors summoned are not In attendance 
necessary part of a record of tbe case. since tbe . to constitute a II'raud jury, to cause a su1lldent 
commencement of tbe case was tbe flndlnll' of the, number to be returned from the by-standers or from 
Indictment. and that was necessarilY subsequent to I tbe county or corporation at larll'e, It Is no objection 
the maltlnll' of tbe order. Snodll't'aSll v. Com .• 811 Va. If the court, because a su1llclent number of the 
678. 17 S. E. Rep. 1138. And It was held In Taylor v. jurors summoned are not 'In attendance, causes the 
Com .• 110 Va. 1011. 17 S. E. Rep. 812. that It Is sU1llclent I required number to be returned from the county at 
If the record shows that the venire was Iuued by l .. rll'e. Rlcbardson v. Com .. 7lI Va. 1007: Minor's Syn. 
order of the court. Cr. Law 247. 

At Wbat Time the Venire Should Be luued.-I SImI of I 8. SPBCIAL GRAND JUBY.-Wbere one of tbe II't'and 
Va. Code 1887. provides tbat a "min !aeia. to sum- jury flndlnll' an Indictment was Incompetent, and for 
mon a rCII'Ular II'rand jury shall be Issued by tbe I tbat reason the lI't'and jury was dlsmlllSCd and the 
clerk prior to the commencement of each term I Indictment Quasbed. tbe court may direct a special 
at which a Ill"and jUry Is required. Curtis v. Com .• ,lI'rand jury of elll'bt to be summoned and Impaneled 
87 Va. 1111. 18S. E. ReP. 73. I at tbe same term: and an Indictment found b)' tbill 

Vea .... Paclu Incorrec:tly o..ted.-Where a ",nir, II'rand jury Is valid. Shinn v. Com., S2 Gratt. 8l1li. 
fada for the II'rand jury was dated October. Instead I No Venire Facia ~equlred to Sa_oa.-There Is no 
of ~Ptember. by Inadvertence or mlBtake. and: requirement that a "nliN /acitu ahalllll8ue to sum
afterwards corrected In accordance with the fact, : mon a special II'rand jury. as In case of a repJar 
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n-and jUry. RoblnllOn T. Com .• 88 Va. lI0II. 140 S. E. 
Rep .•. 

D. THE OATH.-A third count of an Indictment 
was objected to. because It did not appear on Ita 
face. that It bad been found upon the oath of the 
crand jnry. The court held that. "tbat dlmculty is 
obviated by tbe fact of the lrI"and Jury baTlnlr been 
actually sworn in open court. before the indictment 
was found. as appears from a transcript of the 
record flied with the petition; and .therefore. the 
whole Indictment must neceaaarlly have been found 
upon oath of the lrI"and jury. Huffman v. Com .• II 
Band." 

0IItb Admlnl8tend by Clerk De Pac:to-Bffec:t.-Upon 
a presentment for pmlnlr. defendant pleads In 
abatement. tbat the clerk d4/ado. wbo administered 
the oath to the IrI"aDd jury that made the present
ment. W&II not clerk d4Jur,. at the time. H.Id, the 
plea Is naulI'bL Hord v. Com., 40 Lellrh 8140. 

E. THE (,HARGE.-Fallure to charlre the lITand 
jury, as proTlded by I 8U8S of the Code, does not 
vitiate an Indictment found by them. Porterfield 
..... Com., 111 Va. BOI, 12 S. E. Rep. IG2; Eastham T. Holt. 
48 W. Va. .. , 81'S. E. Rep. 888. 

Er..-. C ........ -When once the Indictment has 
been returned "A true blll,"ltlslmmaterial wbether 
the court erred in cbarlrlnlr or omittlnlr to charlre 
the IlTaDd jury as the question then is to try the 
case and learn whether the accused ISlruUty. East
ham v. Holt," W. Va. 511D,:?1 S. E. Rep. 888. 

F. POWER OF GRAND JURY-WHENCE DE
RIVE D.-A Irrand jurY must deriTe Ita power from 
and exercise its functions under tbe authority of a 
lelrally constituted courL Jackson T. Com .. 18 GratL 
'/116. 

I. ~BJI 01' CotrBT. 
G. T,rm kI W1&kA D"',,",a-M I, I/,Zd.-Wben a party 

Is held to answer at a particular term and no indict
ment is found at that term section fOOl of Va. Code 
1887, provides that If tbat term and anotber elapse 
without an Indictment havlnlr been found ualnst 
tbe accused he IIhall be dlscharlred from his Impris· 
o~ment. Waller T. Com., 8' Va. 401/1, II S. E. Rep. 8M; 
GloTer V. Com., sa Va. 882. 18 S. E. Rep. 4110. See also, 
J'ones T. Com., III GratL 4078; Bell'lI Case, 8 GratL 800; 
Bell's Case, T GratL 648; Com. v. Adcock, 8 GratL 881; 
Com. T. Lovett. I Va. Cas. T'; Wortham v. Com .. 1\ 
Rand. _; Hall T. Com., 78 Va. 8'18. 

SpecIaI.5euIon Not Counted.-A special session of a 
superior court of law held for the trial of offences 
la not the tblrd term within tbe meanlnlr of tbe act 
(I Rev. Code of 1819, ch. HIli, I 28), but Is a substitute 
for It. and therefore, where there was a failure to 
hold two relrular terms. and then a special sell8lon 
was held, at which the prisoner was not tried; but 
belnlr at the relrular term 8ucceedlnlr the speCial 
_Ion. he oUlrht not to be dlscharlred from the 
crime, but may be tried. Com. T. LoTett, II Va. Cas. 
74-

Pulty Indk:tment.-Section 12. ch. IllS, W. Va. Code 
of 1881 proTldes that the prisoner If not Indicted 
before the end of a second term shall be dlscharll'ed. 
Tboulrh an ludlctment for a minor Irrade of offence, 
or a faulty IndlctmenL be found. which the state 
refuses to prosecute, It is equivalent to the case of 
DO indictment found, and under the plain Intent of 
the statute the state Is allowed to detain the defend
ant under the mittimus by the justice until the end 
of the second term. Eastham T. Holt, " W. Va ... , 
Iff S. E. ReP. 888. 

Iadlcted In One Court, Held for Trlallu Aaotber.-In 

November 18118, a prllIOner Wall Indicted anO re
manded In a county court for trial and demanded 
to be tried In the circuit court. whereupon be was 
remanded for trial In that court; and at the next 
term of the circuit court. the caURe ""as continued 
upon the motion of the commonwealtb; and at the 
followlnlr term the court dismissed the 8ald Indict
ment of ItII own motion In the absence of the prill
oner, and OTer his objection upon the wrouoO that 
It had no jurisdiction to try the case, but witbout 
prejudice to the rllrht of the commonwealth to 
arrest, Indict. and try the accu8ed for the offen('e 
for wblch he was tried. After said judwment was 
entered, and before the accused was actually 
released from custody, another warrant was lsaued 
qalnst him for the same offence. and upon It he was 
committed to jail to answer an indictment In the 
county court. At tbe Jnne term of the aald "COurt, 
be was &/lain Indicted for the same offence. He tben 
pleaded "not lruUty" and his cause was continued. 
Whereupon he sued out a writ ot 446_ """",_, 
allelrlnlr that the order of the Bald circuit court 
operated as an acquittal of the accused of the 
offence for wblch he was In custody. The prtsonE'r 
also contended In tbls case that he was entitled to 
be dlscharlled from Imprisonment because no pre
sentmellt or Indictment was made alralnat him 
before the end of the second term of the GOurt In 
which he was beld to answer, as Is proTlded by Ket'

tion fOOl of the Code 1887. The court held that be 
was not entitled to be dlscharlred from Imprison
ment under section fOOl of the Code, because he waR 
under Indictment durlnlr the wbole tlme'hE' was 
held to answer In thE' circuit court. and at no time 
did two terms of the county court elapse without 
Indictment while he was held to answer In that 
court. After the prisoner demanded to be tried In 
the circuit court. and tbe case was removed to that 
court. the county conrt had no further jurladlctlon 
over the case till after the Indictment waRdlslll18!led 
in the said circuit court. and the prisoner had been 
rearrested nnder a new warrant l88ued for that 
purpose. Dalln v. Lillard, Sheriff, 111 Va_ '118, 10 S. 
E. Rep. Bl!1. 

b. OIuJrtu:Cer 0/ TIrnt.·-But under a provlBion that 
If a person remains In custodywlthuutpreaentment. 
Illdlctment. or Information found or flied _alnNt 
blm before the end of the second term of the court 
In which he Is held to answer, he shall be entitled to 
a dlscharlre. If the offence Is one for which be can 
only be tried on an ludlctment two terms must PaH.'I 

at wblch Indictments can be found, and it Is not 
sumclent to warraut a dlscharlre, no matter bow 
many terms may pass at wblch Informations may 
be found. Jones v. Com .. 19 GratL 481: 10 Ene. PI. '" 
Pr.8840. 

Wheu laformatlon Pound IIefore End of Second Ter .. 
of No Avall.-A felony belnlr triable un an Indict
ment only, under section 18. cb. 207 (Acts of Asaem
bly 1888-'1. pp. 1IllIHI), which III In part all follows, "A 
person In jail on a crlmt'nal charlre shall be dl ... 
chulred from Imprisonment If a presentment, 
Indictment or Information be not found or flied 
qalnst blm before tbe end of the second term ·of the 
court In which he Is held to answer, anlessltappear 
to tbe court, etc.," that kind of accusatlon must be 
made within the period limited by the statutl'; 
which the nature of the offence require". There
fore, when tbe offence Is a felony, It Is nect!!ll<ary 
that an Indictment shall be found ualnst the prlA
oner "before the end of the second term of court III 
which he Is held to answer. unle88, etc." The f1l1ntr 
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of an Information being unauthorized In such a the &'OOdB: and the case continued. At the next 
case. 18 of no avail. .Jones v. Com .. Ie Gratt. 4078. term of the court the attorney for the common· 

Indictment for Different Olfence.-A prisoner was wealth entered a IIOU. prOl~ui upon the indictment: 
arrested for housebreaklnll' with Intent to kill and and the prisoner was Indicted ualn for the same 
rob. Subsequently he was Indicted for burll'lary offence: the Indictment In the fll'!It count belUll' tbe 
and a:rand larceny. and was held under this Indlct- Bame as In the former Indictment. and another 
ment until the third lITand jury, which had met count char!rlnl' the &'QOds embezzled to be the coo4a 
since. his arrest, Indicted him for a felonious of A. Upon his arralll'Dment he moved the conrt to 
assault. Upon the last Indictment he was tried and dlRcharl"e him from arrest, on the II'round that three 
convicted. The prisoner contended that he was rell'ular terms of tbe court had been held since he 
entitled' to his dlscbarl'e because tbe Indictment on was examined and remanded for trial wlthont his 
Which he was tried was not found untU the third belnl" Indicted. Tbeattorneyfs>rthecommonwealth 
term at wblcb a II'rand jury was Impaneled after bls opposed the motion and offered the record of the 
arrest. Hlld, tbe simple requirement of tbe statute proceedlnp of the clrcnlt conrt upon the first In· 
is tbat some Indictment sball be found before the dlctment. to show that he had been Indicted, tried 
end of the second term, or else the accused shaU be and convicted; which was objected to by the pm· 
dlscharl"ed from Imprisonment. ManifestlY the oner. Dlld, that the second Indictment belnl" for 
present case does not come within the statute, for the same act of embezzlement as the first, and the 
here, the accused was Indicted by the first crand prisoner hannl" been Indicted, tried and convicted 
jUry that met after his arrest. and the common· In time, and the verdict set aside for the variance, 
wealth has only done what she had a ril"ht to do, the second Indictment was proper and In time: and 
exercised her election as to tbe Indictment upon the prisoner Is not entitled to be dlscharl"ed. Com. 
which the prisoner should be tried. Wallerv. Com., V. Adcock, 8 Gratt. eel • 
. Sf Va. 40114, Ii S. E. Rep. 88f. 8. SBCBIICY.-A &'rand juror cannot for any pur· 

II. HoV) (JalculaC~.-A term of the court at which a pose be Intert'Oll"ated as to his action as a IlTaDd 
prillODer III beld to answer Is, within the meanlnl" of juror: nor Is It an error for the court to refuse tu 
section 4001 of Code 1!'81, which provides In substance permit a witness to be Interropted as to hili action 
tbat If two terms of court elapse while the prisoner as a nand juror wltb a view of showlnlr his preju· 
Is held In custody, wltbout an Indictment havlnl' dice. State v. Baltimore, etc .. R. Co .. 15 W. va. lit!. 
been fpund al"alnMt him, and the failure to Indict Is a. Proof of TlaCimo"" b,for. Gralld Jvry. 
not t!le reRultof any exceptions therein enumerated, By Orand Jarora.-Whether a crand juror Is a com· 
he should be dlscharl"ed from his Imprisonment. a petent witness at the trial to prove contradlctol']' 
term complete by commenclul" on the first day. testimony !riven by a witness before the wrand jary. 
;'berefore, where durinl" a term of court accused was left undecided In the case of Little v. Com .• :5 
I .. sen~ on for Indlctmen t, thatterm Is nut considered Gratt. l1li2. 
one of tbe two terms at which he must be Indicted By Third Per ... n&.-A third person who wa.~ prea
und!'t' the above statute. Bell v. Com., 8 Gratt. 800; ent may be called to prove statements made by a 
.JOlll!ll.V. Com .. III Gratt. 478; Glover v.' Com., 86 Va. witness before the I'rand jury different from those 
_ 10.S. E. Rep. 420. made on the trial. Little v. COm .• 25 Gratt. 1131. 

A different doctrine from that stated In tbe last b. Grand Juror,' Vot~. CaflMt B~ IflquirM illW.
parallTapb was held In Hall v. Com., 78 Va. m. Which Where two or more of the lITand jUry which found 
to thal extent III overruled by Glover v. Com., sa Va. an Indictment had served on another lITand jury at 
1181, 10 S. E. Rep. 4JO, tbe same time, how tbey voted on tbe Indictment as 

A priHoner belnl" sent on for furtber trial by an members of the first I"rand jury, cannot properly 
examlnlnl' court, whlcb Bat durlnl" tbe lIeHSlon of be Inquired Into. Richardson V. Com .. 1lI Va. 100'1. 
tbe circuit court to which he Is sent for further O. DISCHARGE OF GRAND JURY.-It Is within 
trial; tbat term of the circuit court Is not one of the discretion of a court to dlscharl"e a wrand Jury. 
tbe two at whlcb the statute directs that he shall be It Is a common·law power. OurCoderecQIrDlzeslbla 
Indicted, or that be IIball be dlscbarced from Im- power In 8aylnl" tbat "wben one nand jury has 
prlsonment. BeU's Case, '7 Gratt. 8t6. been dlBcbarll'ed, anotber may, by order of tht' 

Remedy for Improper R.f ..... to Dlac:ha'1rfl.-Where, court, be 8ummoned to atten,l the same term." W. 
before tbe Indictment was found. a motion was Va. Code 1881, I III, ch. 111'7, and section e Bays that. 
made and Improperly overruled to dlscharl"e the when one nand jury has found an Indictment not 
J,ri>loner on the 1IT0und tbat two terms had elapsed a true bill, anotber Indictment may be sent to It. or 
sluce be had been beld to answer. wltbout any acted on by another nand jury. showlnlr that the 
Indictment havlnl" been found al"alnst blm this state may have another nand jury, and persist In 
remedy was not by writ of error. but by AabfIU /lOr- her prosecution. Of course It can do 80 wben there 
J)1U, which Is too late after final judwment. Glover III no flndlnl' at all. Eastham v. Holt. 403 W. Va. •• 
v. Com., 86 Va. e. 10 S. E. Rep. 420. B1 S. E. Re!'. 883. 

2. S.COlilD OB NBW IlIIDl=II.NT.-"The simple reo H. PROCEEDINGS BY AND BEFORE GRAND 
Qulrement of the statute Is that some Indictment JURY. 
shall be found before tbe end of the second term. I. IlIIlTIATIlIIG PBOClIImlIlllGB.-When an IndIctment 
or else the accused sball be dlllcbarl"ed from 1m·' has been prepared by the properotllcer of the court. 
Ilrilionment. altboul"b liable to be ualn arreBted It Is submitted to tbe lITand jury, and upon their 
and tried upon any IndIctment tbat may be subse· flndlnl" It a true bill, the prosecution commenc:ea 
quently found all'alnst him." Waller V. Com .. Sf Va. II upon tbat Indictment. Com. V. Cbrlstlan. '7 Gratl. 
411', 1\ S. E. Rep. S6f. 881: Minor' .. Syn. Cr. Law 251. 

Semnd Iaclla-ent When Verdict Set .\81de.-A prls- ladlctJllent Drawn by eon ..... for Defeadmat.-lDdlct· 
ooer Indicted for embezzllnl" tbe I"oods of W. was ments drawn by counsel for the defeudant and 
at tbe fifth term tried and convicted of the offence; Intended to present to tbe court questions In moot 
1mt the verdict was set aside for a variance between form will not be taken Into consideration by tbe 
the allel'ation and the proof, as to the ownersblp of supreme court of appeals of tbls state, Peel 
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SpllDt Coal 00. v. State, l1li W. Va. sue, III S. E. Rep. 
1000. 

So PBaUCJI 01' 0& lJIT __ OB BY OTBBas 

"l'BAJI GRAND .JURORS. 
~Inlr AttorDey.-The prosecuting attorney 

may be with the grand JUry up to the time of the 
action of the /frand Jury In determining the resulL 
State .... Baker, 88 W. Va. 8UI, 10 S. E. Rep. 8811. 

A plea In abatement to an indictment which avers 
that the prosecutiD/l attorney, of his own motion. 
..... Ithout authority of the law. went Into the /frand 
jury room while the grand Jury was In se .. >llon. and 
there, In the presence of the /frand Jury, examined 
certain witne&lle&. upon whose testimony the ludlct
ment was found, and there talked In the presence 
of the /fran" Jury abont said testimony of said wit
nesses. and tbus nnlawfully conspired &(lainst tbe 
-defendant to have said /frand jury lind said Indict· 
ment, does not present cause for abating the 
Indictment, and was properly rejected. State v. 
Baker. 88 W. Va. 819, 10 S. E. Rep. 838. 

An OffIcer.-A plea In abatement will not lie to an 
Indictment because the sheriff or a deputy were In 
the /frand Jury's room, wben they were deliberat
Ing and examining the witnesses, upOn whose 
te. .. tlmony the Indictment was found. Wcbardson 
v. The Commonwealth, 78 Va. 1007. 

An OuUlder.-A plea setting fortb that after the 
crand Jury was Impaneled aud sent to their room 
to enquire of the Indictment, a person, not a member 
of the /frand Jury or a sworn olllcer of tbe court. 
was admitted and examined other witnesses sent 
before tbe /frand Jury. was rejected. Hdd, no error, 
becanse plea did not allege that the pel'Hon was not 
a witness 8worn and sent to tbe grand Jury by the 
conrt, bnt inferentially alleges that be was a wit
ne88. Lawrence v. Com., 86 Va.1I'llI, 10 S. E. Rep. !NO. 

3. COlllt."ll'IUUIlfOB 0111 FIIIIDlNG.- It Is uot necessary 
that sixteen of the /frand Jury should concur to 
make a presentment or lind a bill of Indictment; 
bnt If twelve &(lree, It Is sumclenL Com. v. S'ayers, 
8 Leigh 722. 

I. OBJECTIONS. 
1. How lIrUD .. 

". Pl." I" .A6at-.mt.-Want of qualUlcatioDl or 
other obJectlons to a /frand jury are to be made 
e1fectlve by a plea In abatement, and writ of error 
~n case of adverse decision on IL Cherry's Case, 
2 Va. Cas. l!O; Long's Case, 2 Va. Cas. 318; Moore's 
Case, " Leigh 8811; Kerby's Case, 1 Lellth ""; East
bam 'If. Holt, 48 W. Va. I11III,21 S. E. Rep. 888; Booth's 
Case. 18 GratL 1120. 

Onad Juror Not a Freeholder.-In a prosecutlon for 
a misdemeanor at the instance of a voluntary pros· 
ecutor, the defendant Illes a plea In abatement, 
that one of the grand Jurors who found the Indict· 
ment was not a freeholder; and the isaue made UP 
on that plea Is found for the defendant, and the 
indictment quashed. Jleld, the court should give 
judgment for tbe costs allalnst the prosecutor. 
Com. v. SL Clair, 1 GratL IiII8. 

OnadJurora Mill Owaer.-A plea III abatement, 
that one of the grand Jury Is the owner of a mill, 1>1 
cood. The Commonwealtb v. Benjamin Long, 2 Va. 
Cas. 818. 

Onad Jill')' Not SamlllOlled According to Law.-A 
plea lD abatement Ues to an Indictment 011 the 
.. round that the grand jury whlcb found tbe Indict· 
ment bad not been summoned accordlnlt to law, 
and also becanse one of the /frand jnrors was not 
qna1llled to serve assucb. Earlyv. Commonwealth, 
I!O Va. lilt. 11 S. E. ReP. 1911. 

Where a statute exPressly authorizes and requIre. 
the court, If a sumclent number of tbe jurors sum
moned, are not In attendance to constitute a /frand 
jury, to cause a sl1l11clent number to be retained 
from the bystanders or from the county or corpo
ration at large, a plea In abatement w1ll not lie to all 
Indictment because a sull\clent uumber of the 
jurors snmmoned are not In attendance and the 
court caulles the reqnlred number to be relained 
from the county at large. RIchardson v. The 
Commonwealth, 78 Va. 1007. Minor's Syn. Crlm . 
Law 247. 

Mere IrretrUlarlty In Selectlnlr No Oround for P .... -
But It was said In Eastham v. Holt, .. W. Va. I11III, 21 
S. E. Rep. 883. that mere Irregularity In tbe manner 
of selecting a grand jury, when objection does not 
go to the competencY of jnrors. cannot be taken 
advantage of even by plea of abatemenL 

ObJectIon R_oved by Statute In West Vll'!rlnlL
No plea In abatement lies to any Indictment for any 
objection to any /lr&Dd jnror arisIng under III of 
Act of November, 1883, p. 109. Bradford v. State. 4 
W. Va.1a 

The incompetellcY or disquallllcatlon of a grand 
Juror Is no ground to abate or quash the indictment. 
W. Va. Code 18111, ch. 15'1,112; State v. Martin, 88 W. 
Va. 688. 18 S. E. Rep. 748. 

An indIctment w1ll not be quashed or abated on 
the /lTound that one of the /frand jurorK who found 
It was not a freeholder, for I I, ch. 188 of the Act. .. of 
1882. which provIdes that tbe lists from whlcb the 
/lrand jurors sball be drawn shall contain only 
freeholders, Is clearly modIfied by the 12th sec., 
whIch saYB, In effect, that If one drawn on the /frand 
jury Is not a freeholder, that fact shall not vItiate 
an Indictment fonnd by blm. State v. Henderson, 
III W. Va. 141, 1 S. E. ReP. 225. . 

Trial of '_.-UpOn an Indictment for a felony, 
the prisoner pleads In abatement that one of the 
/frand jurors who found the Indictment against hIm, 
was at tbe time a surveyor of the highway; and 
the attorney for the commonwealth takes Issue 
upon the plea. The Issue should be tried by a jury. 
Day v. Com., I GralL 1182. But when the questions 
raised are matters of record they are trIed by the 
courL State v. Martin, 88 W. Va. 688. 18 S. E. Rep. 
148. 

Waiver of PI ... -A plea In abatement raising 
objections to the manner of organizing the jury, or 
to the qual1llcatlons of grand juroI'l<, is waived by 
pleadlD/l the general ISBue alone. EarlY v. Com., 88 
Va. 1121, 11 S. E. Rep. 7116. 

b. Mollo" to Qua.A.-The incompetency of one 
graud juror Is sulllclent to render an Indictment 
fonnd by a grand jnry of wblch he Is a member, 
defective, for which defect It w1ll be quasbed. 
Shinn v. Com .. 82 GratL II1II; Commonwealth v. Bur
ton, 4 Leigh 846. 

II. WBBN MA.DB.-It Is well settled that objection .. 
to the mode of summoning a grand jnry, or to dIs
qnalillcations of particular jurors, must be made at 
a preliminary stage of the case before a plea to the 
merits. otherwise they are to ~ consIdered as 
waived. Curtis v. Commonwealth, 87 Va. 600. IS S 
E. Rep. 'IS; Early v. Commonwealth, 86 Va. 1121, II S. 
E. Rep. 1911: Taylor v. Com., 110 Va. 109, 11 S. E. Rep. 
812. Unless Indeed the proceedlnlf be void a6 Initio • 
Curtis v. Com., 87 Va. lillO, 18 S. E. Rep. 18. 

Objection to the qual1llcatlon of an indIvidual 
grand juror can be taken after Indictment found. 
Cum. v. Long. 1 Va. Cas. S18; Day v. Com., 2 GralL 
1i82; Com. v. SL Clair. I GratL rl56. 
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CAaaot Be Railed for FIrst n .. e In Appellate Coart. 
~bJectlon that the grand jury was not constituted, 
and foreman not selected and sworn as requIred by 
law, cannot be raised for the flrst time In the appel
late court, but must be by plea In abatement. Tay
lor v. Com., 00 Va. lOll, 17 S E. Bep. 818. 

When Too Late to PIOIId IlTeIrIIlsrities before Com
m:ttlalr Jutkle.-But after a pr1aoner has been tried 
by an examlnlnll' court and remanded for further 
trial before the circuit court. and an Indictment 
found against him. It Is too late to plead In abate· 
ment that there were Irrell'ularttles In his examina
tion before the committing m&ll'istrate. Clore's 
Case, 8 Gratt. 8Q6. 

S. UNAVoULABLB OBJBCrION8.-Excuslng a compe· 
tent luror does not Impair the Indictment If his 
place 18 II.lled by a competent one. Eastham v. Holt, 
43 W. Va. l18li, 27 S. E. Bep. 888. 

IIIIproper Dlscbarl(e of Orand Jary.-The Improper 
discharll'e of a graod 1 ury does not Impair an Indict
ment fouud by asubsequelltjury. Eastham v. Holt, 
43 W. Va. l18li, 27 S. E. Rep. 888. 

Deceit PrKtlc:ed by Orand Juror.-A corrupt noml· 
nation of himself to tbe sheriff. by a citizen of the 
commonwealth, to serve on the "and jury: or a 
false conspiracy or corrupt all'reement between the 
sheriff and blmself for that purpose Is sumclent 
to avoid an Indictment or presentment fou~d by 
a II'rand jury 80 constituted. Commonwealth v. 
CherrY,2 Va. Cas. 1IO: Commonwealth v. Tbompson, 
• Lelll'h 687. 

III. RETURN OF INDICTMENT. 

was the precise Indictment npOn which theprieoner 
was arraigned, to which he pleaded not pllt7. and 
for the trial of the luue on which the jnry was 
Impanelled: but It did not appear from any part of 
the record, that there was any entrY made., that 
this Indictment had been presented by the crand 
jury as "a true bill." It was held not to be a sd
clent record of the fact that the bUl wa. .. brought 
Into conrt by the whole ,",and jUry and In open 
court publiclY delivered to the clerk as was required 
by law. Commonwealth v. Cawood, II Va. cas. 5:!1\. 

Defect May Be .5bowa after 0eaeraI ..... Sa PIAded.. 
-It was held In Commonwealth v. cawood, II Va. ca.s. 
ilI7, that It was not too late, after the prisoner had 
pleaded the general lune to the Indictment, to set 
up the fact that the record did not show that the 
Indictment had been brongbttnto court by tbe whol~ 
grand jury, and In open court publiclY delivered 
to tbe clerk. 

1. RBCORDING.-When a bill of Indictment Is found 
by the grand jury and endorsed "a true bW" by the 
foreman, It sbould be brougbt into court. presented 
by the grand lury, and then the flndlDg abonld be 
recorded. An omlulon to record the flndlng. C&DIlot 
be supplied by a paper purpOrtlDIr to be aD Indlct 
ment. with an endorsement. "a true bill." siped by 
the person who was foreman of tbe grand Jnry at 
that term. Nor can It be supplied by the recltal In 
the record that be stands Indicted. nor by his 
arrallrDment. norby his plea of not IrDllty. It cannot 
be Intended that be was Indicted: It mast be shown 
by tbe record of the llndlng. Tbe recording of the 
flndlng of the IrraDd jury 18 as essential. as the 

A. NECESSlTY.-When a blll of Indictment Is recording of the verdict of tbe jury. Com.v.cawood. 
found by the grand jury and endorsed "a true btu" I Va. Cas. 1iS'7: Simmons v. Com .. III Va. 158., 1& s. E. 
by the foreman, It sbould be brought Into court, Rep. 888: McKinney's Case, 8 Gratt. 1iIII: Sblmet's 
presented by th.e grand lury, and tben the flndlng Case, I. Gratt. 852: Price's Case, 11 Gratt. 1W8: State 
should be recorded. Simmollll v. Com., 811 Va. 168, v. Gilmore, 8 W. Va. 6C1: State v. Fitzpatrick, 8 W. 
Iii S. E. Rep. 888: McKinney's Case, 8 Gratt. l18li: Va. 707. 
Shifflet's Case, It Gratt. 852: Price's case, 21 Gratt. Aaladlc:tmHt ....... tM .. yOalyR~ .. toOlle 
846: State v. Heaton, lIS W. Va. 778: Com. v. cawood, -Effec:t.-On tbe IIIth day of October, 1876. the grand 
II Va. Cas. m: Minor's Syn. Crim. Law.. Jury, In and for tbe body of the county of Ritcble. 

B. RECORD OF BETUBN.-"The bUi of Indict· In attendance upOn tbe circuit court of said county, 
ment Is sent or delivered to the II'rand jury, who. then in session, upOn their oaths found an Indlct
after hearinll' all the evidence adduced by the com· ment: and tbe entry on tbe record of the flndlng of 
monwealth, decide whether It be a true bUi or not. the Indictment was as follows, viz.: "An Indictment. 
If they flnd It 80, the foreman of the II'rand jury en· against B. S. Compton for trespau. A true bUL ,. 
dorses on It 'a true bUl,' and 81lrDs his name as fore· The Indictment appearing In the record. and cerUfled 
man, and then the btll Is brought Into court by the by the clerk as belnll' the Indictment fonnd In the 
wbole II'rand jury, and In open court It Is publicly cause, was &II'&1nst Benlamln S. O>mpton. J. C. GU
delivered to the clerk, who records the fact. It Is man, G. Slutter, John O'Brlen, Patsey Ames. Martin 
necessary that It should be presented publlcly by Ames, Martin KIDII', Thomas Faulkner. John Tate. 
the "and jury: that Is the evidence required by Georll'e Tate, Charles Gilman and Henry Kenellne. 
law to prove that It Is sanctioned by the accuslnll' for willful trespau. The defendants by thelr 
body, and untll It Is so presented by the ,",and jury, attorney, moved the court to quash the Indictment 
with the endorsement aforesaid, the party cbarll'ed In the cause, upon the "ound that there was no 
by It Is not Indicted, nor Is he required, or bound to record of the II.ndlnlr of the same: and the court. 
answer to any cbarll'e all'alnst blm, Which Is not so sU8talnlnll' tbe motlou to quash, as to all tbe defend
presented." Per BaoCKBNBBOUGB. J., In Com. v. ants, except the defendant C~ WhereUpOn 
Cawood, 2 Va. Cas. !WI; State v. Heaton, lIS W. Va. tbe said H. S. Compton, by his attorney, moved th~ 
778: Simmons v. Com., III Va. lli6, U; S. E. Rep. 886. court to quash said Indictment, as to him, for erron. 

Record Suffldeat.-Where the order book contains appearing on the face of the Indictment, and on tbe 
au entry that tile "and lury returned Into court "ound that there was no record of the flndlug of 
and presented "an Indictment all'alnst O. H. for said Indictment as to him. This motlou was over
mllrder-a true bill," such was held a 8umclent ruled. IIdd, that If the Indictment In the case at 
record of the llndlng of an Indictment. Hodll'es v. bar had been against the several persons therein 
Com., 811 Va. 265, 16 S. E. Rep. 1i18. charll'ed and If there had been a record of the flndlng 

Record Ia..ufflcleat.-Where there was copied loto I of the Indictment as to all the persons therein 
the record. a paper,.havlDll' the regular form of an I charlred, a part of them OD trial before a Jury m~ht 
Indictment for murder against the prisoner, havlnll' . have been found lI'ull1)', and a part, not guilty. 
upOn It the endorsement, "a true bill," and It Indeed one of tbe parties Indicted m~ht have heeD 
appeared from the certlflcate of the clerk, that this. found lI'ullty, and all of the others found not pUb'. 
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Drake &: Cochren's CUe,8 Gratt. _ determined 
mat, althoulrh the Indictment Isalralnst two personl 
jointly, and the record of the !lndlnlr of the Indict
ment only shows the flndlnlr as to one person, the 
entry lIsumelent to Bhow that the Indictment was 
found alralnBt Buch one person. Upon the authority 
of that case the entry upon the record IB suftlclent 
to Bhow that the Indictment was found alralnBt 
Benjamin S. Compton, if the entry upon the record 
of the !lndlnll' walnst "B. S. Compton" 11 Bumelent 
to Identify the Indictment aII'alnst "Benjamla S. 
Compton." And It was the opinion of the court that 
an entry &ll'alnst B, S. Compton was sumelent to 
Identify an Indictment &ll'alnst Benlamln S. Comp
ton. That the quashlnll' of the Indictment for the 
cause aforesaid did not, under the circumstances, 
amount to or operate to quash the Indictment as to 
tbe defendant, Compton, but In fact only operated a 
dlsmllsal of the Indictment as to all the defendants 
therein named, except laid Compton. State v. 
Compton, 18 W. Va. 8111. 

Remrd Not Sbowlac nat Defendaat Wu ladlcted
BfIect.-An indictment walnst Luke McKinney, 
.John McKinney, and Joseph McKinney waB Bent to 
tbe l(I"and lnry, which Indictment was returned to 
the court with the followlall' endoraement: 

"Commonwealth v. Luke M~Klnney, Thomas Mc
Kinne)', John McKinney. 

"Indictment for wilful trespass to personal prop
erty. A true blll. 

"WILLIAJI ROYSB, Foreman." 

The record of the coart set out that the l(I"and 
jUry adjourned on yesterday, appeared pursuant to 
the order of the adlournment, and retired to their 
room: and after some time returDed Into court, and 
presented an Indictment walust Thomas McKlnueY, 
I.uke McKluney, aud John McKinney for wilful 
trespass to personal property, a true bilL A writ of 
"MiN facilu was Issued all'alnBt the parUeB, which 
was served on Luke, John and Joseph McKinney: 
and thereupon Joseph McKinney appeared and 
moved the court to quash the said indictment as to 
blm, or to set aside the service of vmln ./adfU upon 
blm, and dlacharlre him from furtber prosecution In 
the cause, for want of any Buftlelent record of the 
UndiDII' of any 1'IUl of Indictment walnst him. The 
court was of opinion that the sheriff's return of 
the HINr_ ./ada. as to Joseph McKinney Mhould be 
quashed, and the laid Joseph dlscharll'ed from 
further prosecution apon the Indictment, becaule It 
did not appear from the record that the said Joseph 
had been indicted: and It was not competent for the 
court to alter the record In that respect. Com. v. 
McKinney, 8 Gratt.l18li: Cawood's Case, BVa. Cas. 8!'1. 

N_e of Defeadants Not OIvea.-Record stateB, that 
two Indictments all'alnst surveyors of roadB are 
found true bills by Irrand lury, not namlnll' tbe 
surveyors. H~ld. this Is not a record of Indictments 
found walnBt any particular surveyors. Com. v. 
Snider, 2 Le1ll'h '1'". 

Court nay Look to IDdlc:tllleat When Rec:oN .. Un
certsln.-Tbe record of the court states that the 
trraud lury presented the followlnlr Indictments as 
"true bllts," viz. one alralnst M. N .. one alralnst, etc., 
settinlr out ellrht names, and then one alralnst 
Thomas and Richard Whitehead, and one alralnst 
R. H. G. C. not true bUls. Thoulrh it ill doubtful 
whether tbe Indictment aninst Willis and White· 
head belonp to the first or the last class. the court 
may look to the indictment and tbe endoraement 

upon it by the foreman to ascertaia the fact. Whlte
bead v. Com., III Gratt. &to. 

Record N_ary.-The record of tbe flndlnll' of the 
lrCand jury is as essential as the record of the 
verdict of the jury, as it ill tbe only lenl proof of 
the !lndlnlr of the ludictment. State v. Gilmore, II 
W. Va. 1141. 

a. /low tM R_d Should D •• crfl}~ tM Finllillq.-"The 
recordlnlr of the !lndlnll' of the II'rand jury ou the 
record book need only describe tbe oftence with 
which the accused is chaCll'ed a."i a felony or a mis
demeanor." State v. Heatou, 23 W. Va. '1"1'4. See also, 
State v. Whitt, 811 W. Va. 468, III S. E. Rep. 8'1'3. 

The record of tbe !lndlnll' of Indictment under 
Btatute for mallclously shooUnll'. stabblnll', cuttinll'. 
etc., IB aB follows: "Au ludlctment walnHt Charle .. 
W. Crookham, mallelous ltabblng, a true bill." 
Tbere was a motion made to quash tbe Indictment, 
because there was not a proper entry made of tbe 
!lndlnll' tbereof by the l(I"aud jury. It was Insisted 
that the entry shonld have been upon the record 
an Indictment for "a felony." It was held that all 
maliCiOUS stabblDP are felonies, but all felonies are 
not mallclouM stabblnp: that tbe words "mallcioull 
stabblnp" used in the record of tbe !lndlnll' of tbe 
Indictment much more nearlY Indicate tbe character 
of the oftence charll'ed In the Indictment than the 
word "felony" would. and therefore It Is Humclent. 
Ccookham v. State, 5 W. Va. 510. 

Plndlna Not an AccUl'llte DeacrlptJoD-Bffect.-If the 
recordlnll' of the !lndlnll' by the Irrand jury on the 
record book doeB describe the offence particularlY, 
and the oftence so described Is not au accurate 
description of the offence named In the Indictment 
found by the Irrand jury. it. will not vitiate the 
Indictment, unleu the offence. as It Is recorded. I" 
In Irreconcilable conflict with the offence found by 
the l(I"and jury. State v. Heaton, 83 W. Va. '1"1'8: 
Drake .. Cochreu's Case. 6 Gratt. 885; State v. Fltz· 
patrick, 8 W. Va. '1'07: State v. Gilmore, II W. Va. 1141: 
State v. Geyer, " W. Va. tI4II. 211 S. E. Rep. 1020. 

AD Irrecoac:Ilabie eonnlct- Bffect.-"If an entry oil 
the record should be Irreconcilably In conflict wltb 
an Indictment on which an accused III to be tried, 
the prisoner could not be properly tried on Bucb an 
Indictment for the record would show tbat no sucb 
Indictment had ever beeu found by the nand lury." 
State v. Heaton, 28 W. Va. '1"1'4; State v. Whitt, 811 W. 
Va. fIlB, til S. E. Rep. 8'1''' Tbus where the record 
Bhowed that the !lndlnll' of the Irrand jury was for a 
felony while the Indictment presented was uot good 
otherwise thau for a mlsdemeauor. there was an 
Irreconcllablecon!llctbetween the two. and treatinli' 
the record as an absolute verity It could not be con
tradicted, and It tberefore Bhowed tbat no such 
Indictment as was tbere presented bad been fOUDd 
by the II'rand lury: and. tbere belnll' no record of an 
Indictment for the misdemeanor there was pre
sented a case In whlcb a motion In arre .. t of judli'
ment If made, should bave been entered aud 
allowed to prevaiL State v. Whitt. 811 W. Va. 468, III 
S. E. ReP. 8'1'4. 

b. E,·QtnJ.N of Pare of Record-E.f!,et.-A record 
stated that the nand lury "returned into court. and 
amonll' other lhlnlrs, presented an Indictment 
walnBt Thomas Nutter for feloulous a.~sault and 
battery." "A true bill." The pri!loner pleaded 
"not lI'ullty." He aftewards asked for leave to 
wltbdraw his pleaof "not lI'ullty" which waslrranted. 
ADd thereupon he moved the court to strike the 
cause from tbe docket, because the 1Indlnll' of 
the Indictment was not recorded. The Irround of 
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this motion was that In the order book of the court 
tbe four words, "presented an Indictment qalnst" 
bad been erased. It appeared from tbe statement 
of tbe clerk tbat after be had written the words, be 
bad erased tbem by drawlnll bls pen repe:ltedly 
across each of the said words and had tben rubbed 
his AnileI' over them causlnll a blot for their wbole 
lenllth: be intended to have Interlined tbem, bnt 
the interlineation bad never been made by him or 
any otber person. Tbe four words were, however, 
lelf\ble and tbe eraslnll marks of the pen over tbem 
were plain and the larlle black mark or blot ex
tended over the words apparently made by tbem, 
whilst tbe Ink of tbe eraslnll marks, or the words, 
or perhaps botb were undried. The court was of 
tbe opinion that the motion to strike the case from 
tbe docket should be overruled, Com. v. Nutter, 8 
Gratt. 888. 

~. WAat P1'OC~" SMull!. Follow IfJdictmmt 01' p,.81At
mnU lor JIl.dcm,aAor.-Wbere an Indictment or pre· 
sentment Is found by a llTand jnry qalnst any 
Jlerson for a misdemeanor, to wblch the law has 
amxed an Infamous or corporate punishment, tbe 
court before whlcb sncb presentment or Indictment 
Is found, may, In Its discretion award a CfIIJ"" In the 
!irst Instance. Com. v. McClenepn, a B. '" ]I(. 6711; 
Oom. v. McClenellaD, 1 Va. Cas. 1611; Com. v. Goode, 
II Va. Cas. 200: and, where the punlsbment Is of an 
Inferior nature. and two flmirll/acitU bave been reo 
turned not found, tbere also tbe court may award a 
~apitU. Com. v. McClenellan, a B. '" M, 6711; Com. v. 
McClenellan, I Va. Cas. II!6. 

IV. LOST INDICTMENT-GANNOT BE SUPPLIED. 

In a prosecution for a felony or misdemeanor, If 
the Indictment Is lost at any time before the trial, 
thoullh after arralnment and plea, the party cau. 
not be tried. The Act. Code 1848, ch. ISO, p. 1I7lI, au. 
thOrillinll a lost record or paper to be substituted by 
an authenticated COpy or proof of Its contents. ap
plies only to civil cases, and does not extend to 
records or papers In criminal proceedlnll'8. Brad. 
shaw v. Com., 111 Gratt. 607. 

V. THE INDICTMENT. 

A. NECESSARY IN CASE OF FELONIES.-No 
person shall be pnt upon trial for any felony, nnlesa 
upon an Indictment found by a Ilrand jury In a 
court of competeut jurisdiction. Va. Code of 1887, S 
8OUO; Simmons v. Com., 88 Va. 156, III S. E. Rep. 888; 
J'ones v. Com., 18 Gratl. 481; Matthews v. Com., 18 
Gratl. 888; Com. v. Barrett, 8 Lelllh 8l1li; Com. v. 
Cawood, II Va. CaR. U'/', 

B. WHEN FOUND.-"When an Indictment Is pre
ferred to a llTand jory, and they I"ndorse upon It 'A 
true bill,' accordlnll to • Blackstone 305, 'the Indict· 
ment Is then said to be found. and the party stands 
Indicted,' and In the lanlluqe of I Chitty 1118, the en
dorsemeut 'A true bill,' made upon the bill. becomes 
a part of the Indictment. and renders It a complete 
accusation qalnst the prisoner." Per BAlUIOUB, J., 
In Commonwealth v. Cawood, II Va. Cas. U'/'; Price 
v. ('om .. ~I Gratl. 846. 

C. GENERAL MATTERS OF FORM. 
I. CAPTION-PuRPOSE or.-That which precedes 

the Indictment In tbe transcript. sometimes called 
tbe caption, Is a part of the record, tboullh no part 
of the Indictment. and may be looked to In order to 
ascertain wbether the Inferior court had jurisdlc· 
tlon. Robinson v. COlQ .. 88 Va. 800, 14 S. E. ReP. 1127. 

c.ption SliffleleDt.-The caption of tbe Indictment 
Bettlnll forth the county, Is RUm.eleUt without entl-

tllnllit of the superior court. Taylor v. Com.,! Va. 
Cas. u.. . 

The captlou of an Indictment belnll "VlrlPnla, 
Prince William county, to wit:" Is sulllclent. with· 
out Ita belnll entitled as of "the Superior Court of 
Law for the county of Prince William." BUl'Ileli~ 
v, Com .. II Va. Cas. 488. 

SUrpl ....... -The caption of an Indictment Wall; 

"Fourth Judicial Circuit, Mineral County Court, in 
the Clrcnit Court of MIneral County." It was held 
that the Insertion of the word "Court" after the 
words "Mineral County" was a clerical error, and 
must be treated as mere surplu,'IllIlC, and Is cnred 
after verdict. State v. Gilmore, 8 W. Va. 6U. 

caption AppI_ to Wb_lndlCtnleat _d BKb c-t 
n-'.-An InC!.Ictmentcontained two counts. Tbe 
caption was "Vlrlllnia-Roanoke County, to wit." 
The petitioner demurred to the entire Indictment 
allelllnll as to the second count that It had no cap
tion and no venue was lal4. H,ld, that the caption 
"Vlrllinla-Roanoke County, to wit" applies to the 
whole Indictment an4 to each count In It. WrlIlbt 
v. Com .. 811 Va. I8&. 
N_ of County In Mar!rln Not 1_.......... It 

seems that the namlnll of tbe county In the marllin 
Is not Indispensable, If It be found In the body of the 
Indictment. Tefft's Case, 8 Lelllh 721; Minor's Syn. 
Cr. Lawlllil. 

:I. ALLIDGATION or Jl1BJ8DICTIoN.-An Indictment 
laylnll the offence as committed In the county of N .. 
In the pariah of B., without the words, within the 
jurisdiction of this court. or, witbln tbe county. or 
the district composed of the counties for which the 
court Is hel4, was bad, after verdict. until the act of 
January llfoth, 181M, which enacted "that after tbe 
verdict of twelve men, no judlllDent on any Indict· 
ment. or Information for felony, or any other 
offence whatsoever, shall be stayed or reversed 
for any sUPpofled defect or imperfection In any 
such indictment or Information, 80 as the felony. or 
offence tbereln chaTlled to bave been committed, 
or done, be plainly and In substance set forth with 
convenient certainty, so as to enable tbe court to 
Illve judlllDent thereupon accordlnll to tbe very 
rillb t of tbe cause, any former law. custom. or UBaire. 
to tbe contrary notwltbstandlnll." Com. v. Rlcb-
ards, 1 Va. Cas. I. ~ 

The omlRBlon to cbarlle tbat the offence was com· 
mltted "wltbln tbe jurisdiction of tbe court." tbe 
county Itself belnll named, lB cured by verdict. 
Taylor v. Com., II Va. Cas. u.. 
It Is neCe88ary to aver and to prove the place 

wbere tbe crime wltb wblcb tbe accused stands 
cbarlled was committed. It Is not sumdent to aver 
that tbe offence was committed "witbln the juris
diction of tbe court" which Is a conclusion of law. 
Early v. Com .. 118 Va. 7"', J4 S. E. ReP. II8IL 

8. DATB.-It is not neceBRary tbat tbe Indictment 
sbould show on Its face, the date when It was found. 
Burlless v. Com., II Va. Cas. 483; Haullbt v. Com., ! 
Va. Cas. 8. 

O.lttlnc to Stat. Orand Jury Wu Atteadlnlr Coart. 
-An Indictment Is not bad for Its omtaslon to 
state that tbe Ilrand lury was attendlnll tbe court. 
State v. Williams (W. Va.), • S. E. Rep. 4111\. 

•• OMI8IlION IN INDIIn'MENT CUun BY RBCOBo.-· 
In a bUl of Indictment wltb three counta, If In the 
tblrd count Is omitted to be stated tbat the a-rau4 
jnry "on their oath" present (the first two counta 
belnll rellular 10 tbat respect), the objection lB 
obviated by the fact. tbat the record states, that 
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the .. rand jury were sworn In open court. Huff· 
man v. Com .. «I Rand. 1185. 

I\. INDORSBIIBNTS. 
G. IMor.nMftI. of Proa~cutor.-Code 1887, section 

BlISH does not require tbe name of tbe prosecutor to 
be written at tbe foot of the Indictment for a felony, 
but only for a misdemeanor. Thompson v. Com., 
88 Va. 45, 18 S. E. Rep. 110&. 

In an Indictment tor a trespass or misdemeanor, 
It Is not necellllllry to Insert the name or surname 
of a prosecutor at the foot of the Indictment, If It 
ap)lE'ars that tbe Indictment was found true on tbe 
evidence of a witness Rent to tbe nand jury, eltber 
a.t their own request, or by direction of the court, 
and thlB whetber tbere was a previous presentment 
or not. Wortbam v. (,,om .• Ii Rand. 8811. 

MbdeKrlption of P.--tor.-A plea In abatement 
of an Indictment for a trespass, or a misdemeanor, 
allell'lnll' tbat tbe prosecutor Is uot a laborer, but 
an husbandman. is bad on demurrer. HaUll'ht v, 
Com., I Va. Cas. 3. 
O' ... lon of Title of Proaec:utor.-The omission to 

write the title or profe88lou of tbe prosecutor at the 
foot of an Information or Indictment. Is no nound 
of exception, eltber by motion to quash or plea In 
abatement. Com. v. Dever. 10 Lelll'h 681i. 

What Worda Sufficient to 511_ One tbe Pro_· 
tor.-At the foot of tbe Indictment tbese words 
were written: "By tbe Information of James Baker, 
laborer of Harrison County, sworn In Court, and 
endorsed as prosecutor at hlB request." The above 
wordRwere beld suMclent to sbowtbatJames Baker 
wa. .. tbe prosecutor. HaulI'bt v. Com.,:1 Va. Cas. 8. 

Proaecator laaolvent.-An Indictment will not be 
dl!lmIBBed. tboulI'h tbe prosecutor be Insolvent. If 
tbe court would 'z o.llcio have directed a prosecution 
to be Instituted. Com. v. Hill. II Lelll'h 601. 
P_tor a C::O.petent Wltaess In Support of In

dlc:tment.-On an Indictment for an assault and 
battery on the voluntary Information of the person 
as. .. aulted, the Informer and prosecutor, belnll' the 
only witness for tbe prosecution, Is a competent 
witness. thoUll'h liable for costs In ca .. e defendant 
is acquitted. Gilliam v. Com .. 4 Lelll'b 1188. 

b. Ewlorummt of Wit ...... t.-Statuto,.".-Statutes 
provide tbat tbe name of the wltneHses upon whose 
evidence tbe nand jury make their Indictment 
sball be written on tbe foot of tbe Indictment. 
Sbelton v. Com .. 811 Va. 400, 18 S. E. Rep. BIiIi: Porter· 
fl.-ld v. Com .. 111 Va. 601. III S. E. Rep. 852: State v. 
~bore8, 81 W. Va. 491,7 S. E. Rep. 418: State v. Enocb, 
• W. Va. _: Com. v. Dever, 10 Lelll'b 681i: Com. v. 
Wllltams. Ii Gratt. 702. 

Indlc:tment-;-How Anected by Omlulon.-But these 
statUteK are directory only. and the omission of 
Bacb names does not vitiate the Indictment. Slate 
v. Shores, 81 W. Va. 491. 7 S. E. Rep. 413: Sbelton v. 
Com., 811 Va. 4110, UI S. E. Rep. 3Iia: Porterfield v. Com .. 
III Va. 801, 21 S. E. Rep. 152: State v. Enocb, 26 W. 
Va. _ : Com. v. Dever. 10 Lelll'b 88!~: Com. v. WII· 
lIams. Ii Gratt. 702: Lawrence v. Com., 88 Va. 1i7S. 10 
f'. E. ReP. 840. 

o.aIssIon Does Not Bxc:lude Wltn .... --Tbe omi!lslon 
of the names of witnesses in the indorsement of an 
Indictment will not operate to exclude sucb wit
nesses from testlfylUll' at tbe .trial. Lawrence's 
Case, 80 Gratt. 8Ii8. 

8. INDOHSBJlBNT or FUIDIlfO.-Tbe onlY proper In
dorsement on an Indictment is "a true bill" or, not 
"a true bill" wltb tbe name of tbe foreman: and 
anythlnll' more Is not a part of the 6.ndlnll' of tbe 

\ 

nand jury. but mere Burplusall'e. Thompson v. 
Com .. 00 Gratt.72-1 : State v. Heaton, 28 W. Va. m. 

If. tberefore. such additions are made. and are In· 
correct. or even inconsl>ltent witb tbe Indictment. 
they will not vitiate it, as tbey will be rell'arded all 
no part of tbe flndinll' of tbe nand jury. State v. 
Heaton. sa W. Va. 778 : Tbompson v. Com .. 00 Gratt. 
724. 

Bnd_ent on Dlnorent Sbeet of Paper.-An In
dictment filled tbe wbole of a sbeet of paper. 
and was then folded In anotber balf sbeet of tbe 
same size. on wbicb balf sbeet the attorney en· 
dorsed "Commonwealtb v. JO!Iepb Burll'ess, Indict· 
ment": and Immediately bE'low.ln tbe bandwrltlnll' 
of tbe foreman of tbe II'rand jury, was endoned, 
"A trne bilL Robert Hamilton. foreman." AI· 
thonll'h the Baid half sheet of paper was blank, 
except the endorsements. and altbongb it was not 
otberwlse attacbed to the Indictment tban being 
folded around It, yet the Indictment enveloped by 
It must be considered as tbe Indictment on wbicb 
the II'rand jury passed. and on wbich the jnry found 
their verdict. If the objection were a lI'ood one, it 
comes too late after verdict. Burll'esa v. Com .• II Va. 
Cas.48lL 
I~rrec:t EDdorsement.-An Indictment for a felony 

Is endorsed "A true gnn." wbich is signed by the 
foreman. Tbe jury present the paper in court as 
an Indictment. it bi read to tbem by tbe clerk as 
tbelr indictment. and assented to by tbem: It is 
entered on tbe record as an indictment, and tbe 
prisoner Is tried upon the plea of not lI'ullty. Upun 
a motion to arrest tbe judll'ment, Add. no indorse' 
ment Is necessary on tbe indIctment to constitute 
it sucb: and tbe mistaken endorsement cannot 
Invalidate It. Wblle v. Com .. 29 Gratt, SSt. 

Indlc:tment wltb Vercllc:t of Olillty Endorsed on It.-A 
prisoner was indicted and convicted of nnlawful 
sbooUnll', but tbe court set aside tbe verdict and 
awarded a new trial. He was aa-ain tried nnder tbe 
same Indictment and convicted. He moved In 
arrest of judgment on tbe &Tound tbat tbe Indict· 
ment was sent to tbe II'rand jury wltb the former 
verdict of II'nllty written tbereon. The court beld 
tbat tbe objection was not well taken. for It was not 
made before verdict, and certainly tbe court bad 
no power to emascnlate tbe record byeraslnll' tbere
from tbe former verdict. Besides, If tbo:re were 
any merit In tbe objection, a motion in arres\ of 
judll'Dlent was not tbe proper remedy. Forbes v. 
Com., 110 Va. 1iIiIl, III S. E. Rep. 184. 

R_rcI Not Affirmatively Showing Proper Endorse
ment.-A petition for rebearlnll' for tbe ftrst time 
made a point that it did not appear tbat the Indict· 
ment had the Indorsement. "a true bUI." The 
record did not snow that tbe Indictment bad not 
sncb an indorsemeut. It said that the II'rand jury 
"reported an Indictment all'alnst Frank Cross for a 
felony. 'a true bilL'" 1I.ld, tbe report of tbe erand 
jury Imports tbat It bas sucb Indorsement. Tbe 
absence of a statement tbat tbere was sucb Indorse
ment does not prove tbat there was not. It sus In 
effect tbat tbere was. Brotberton v. People. 'l'1i N. 
Y. 1511: Wbart Cr. Pl. &I Prac .. sec .•. 

Bnt tbe record says tbat tbe II'rand jury declared 
It "a true bill." Tbat Is enoneb. JUDGE DADB In 
the Burll'ess' Case. I Va. Cas. 487: Wblte's Case. III 
Gratt. 814: PrIce's Case. III Gratt. 848. ,'here I" notb· 
inll' of any substance In tbe ([U/En on tbls point In 
State v. Heaton. 28 W. Va. 778. If there were any
thinll' in the point, It comes too late after plea. 
Bnrll'ess' Case, II Va. Cas. 487: Whart. Cr. PI. &I Prac .• 
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Bec. lIS. A later certlBcate of the clerk shows there 
was sucb Indorsement. Per BRANNON, P .. In State 
v. Cross, 44 W. Va. 815, 29 S. E. Rep. 588. 

Endorsement 1II0t Eaaeatlal.-It was said b)' DAD., 
~ .. In BUrll'ess v. Com., 2 Va. Cas. 488, that "In this 
case, it Is not absolutely necessary to decide, 
whether the endorsement, 'a trne bill,' be Indispen
sably requisite to constitute an Indictment. If It 
were necessary to decide this point, it might well 
deserve to be enquired. whether the law books, In 
declarlnll' this endorsement to be necetlBary, to make 
tbe paper an Indictment, have reference to auy 
other than the mere Inceptive staRS, wblle the sub
Ject Is lu the hands of the lI'rand jury. A written 
charR preferred by the attorney to the grand jUry, 
Is not. when handed to them. an Indictment. nor 
does it become 80 until sanctioned by them, which 
sanction Is indicated by the above endorsement. 
So far, and In this stall'e of the pt'oceedlnll'8, the 
endorsement does indeed stamp on the paper, Its 
character of an Indictment. But when a still more 
lIolemn act has been done, when the lI'rand jury has 
appeared In court, and there openly "resented this 
charll'e as a true bill, of which a record has been 
forthwith made by the court. this hlll'her solemnity 
may well be suppOsed to take the place of any minor 
one, and It would scarcely seem necessary to look 
beyond this." This as the opinion Itself shows was 
mere obUw IReta. But In Price v. Com., 21 Gratt. 8406, 
the very point was squarelY presented to the conrt: 
and It was declded chleBy on the IReta In Burcess 
v. Com .. I Va. Cas. CBS, that such endorsement thoulI'h 
usual Is not necessary and the record of the Bndlnll' 
of the jury, upOn the order book of the court Is a 
proper evidence of that fact. See also, White v. 
Com., 29 Gratt. 824: Crump v. Com .. 88 Va. 888, lIB S. 
E. Rep. '180. 
It was said by GR •• N. ~., In State v. Beaton, IS W. 

Va. 778, that, "I am not now prepared to say, that In 
this state the eudorslnll' on an Indictment the words 
'a true bill' and the BllI'nlnll' of such endorsement 
by the foreman of the grand Jury, would under any 
clrcumstances be dispensed with. There Is no 
declslon blndlnll' on us, In which it has been so held. 
And certainly this lonll'-establlshed and useful prac
tice oUlI'ht to be followed as the recOll'Dlzed and 
proper mode of avoldlnll' dlMcultles, even If It were 
held not to be absolutely necessary." 

But In the later case of State v. Hill, 4e W. Va. -, 
8& S. E. Rep. 881, It was expressly decided that the 
fact that an Indictment Is not endorsed" A true bill" 
and slped by the foreman ofthe grand jurY,ls not 
a fatal defect. 

The record showed that the lI'rand jury returned 
Into court havlnll' found the followlnll' Indictments, 
to wit: State v. Thacker Coal & Coke Company, a 
corpOratlon. Au Indictment for a misdemeanor. 
A true blil. A. B. Straton, Foreman. It was claimed 
by the defendant·s counsel that4'it did not appear 
from the record that the Indictment was endorsed 
on the back of It. "a true blll." aud slll'ned by the 
foreman. The court held as follows: "The record, 
It Is true. leaves out the word 'Indorsed,' but It 
IIho'WR that the grand jUry returned Into court the 
Indictment all'ainst tbe defendant, 'A true bill,' 
slped by A. B. Straton, foreman. The Indictment 
Is not slcned on the face of It. There Is but one 
thlnll' It could mean ,-that' the Indictment was 
returned Into court with the Indorsement on It as 
stated on the record. Tbe Indorsement Is no part 
of the Indictment, further than as a mark olldentl· 
dcatlon, and It Is hard to conceive how the record 

of the Bndln&' of the Indictment by the erand jury 
could be made Up. other than from the lndorsemen l 
upon the indictment Itself. It Is the record of the 
llndlnll' as returned by the lI'rand jury." State ... 
Thacker Coal & Coke Co. (W. Va.). 18 S. E. Rep. 5111. 

7. CONCLUSION OF INIlICTII.lIIT. 

a. l:OAI.ra Ptunn-Ntct.dt" 0/ Sd COtIClufoa. - It 
Is an old rule In the law of criminal procedure that 
an Indictment must conclude all'alast tbe peace and 
dlplty of the 1I'0vernment whose law has been vio
lated. and the requirement of this conclnsion. In 
words appropriate to our form of 1I'0vernment ha .. 
beeu Incorporated Into the constitution of Vlrclnla 
and West Vlrll'lnla. Brown v. Com .. 88 Va. -. 10 S. 
E. Rep. 746: State v. McClunll', iii W. Va. -. 11 S. E. 
Rep. 8M. 

O ..... on Patal.-The rule tbus estabUabed III 
strictly applied and the omission tbus formally to 
conclude an ludlctment. Is fataL Earley v. Com .. 
88 Va. lilli, 11 S. E. ReP. 7116: TbomJlBOn v. Com .. ~ 
Gratt. 724: Com. v. Carney, 40 Gratt. M6. 

W. Vll1rlnle Not Squlnleat to West VlrcI .... -An 
Indictment for larceny concluded all'ainst the peace 
and dllnitY. of the state of W. Vlrll'lnla. The Ilflll 
section of the Brst article of the constitution pro
vides that Indictments sball conclude, "llI(alDSl the 
peace and dlll'nity of the State of West Vlrll'lnla.·· 
The court beld that when the constitution of the 
atate requires an Indictment to conclude In certaiu 
form and words, the Indictment Is not II'OOd unless It 
concludes In the exact languaII'eof the constltution: 
that In this case, there Is not a literal complLance 
and consequentlY the Indictment Is lusU1llcient.. 
Lemons v. State, 4 W. Va. 71511. 

PrI_ Cannot Waive Defect.-And a prisoner. by 
falllnll' to demur, or movlnll' to quasb. or movln .. 
In arrest of judll'ment. on an Indictment not In the 
exact lanll'uall'e required by the constitution. can
not be beld to have waived hlR rllI'ht to make obJec
tions to the Indictment In the appellate court: the 
rllI'ht belnll' a constitutional. and not a penlOnal 
rlll'ht.. Lemons v. State, 4 W. Va. 71511. 

Addl. N_ of Stete..-The constitution. adopted 
on the 4th Thursday of Aupst. 1872, required all 
Indictments to conclude "llII'alnst the peKe and 
dlll'nity of the state," an Indictment concludlnc 
"acalnst the peace and dlplty of the state of Weoot 
Vlrll'lnla"ls not repucuant to the constitution: for 
the conclusion Is precisely that prescribed by the 
constitution. and the words "of West Vlrll'lnla" that 
are added to the conclusion should be consldered a. .. 
mere surplusall'e or additional deslcnation, in...,.
much as they do not Indicate a state different from 
the one Inten"ed as havlnll' been o.ended In ita 
peace and diplty. State v. Allen, 8 W. Va. 6(1(1: 

Brown v. Com .. 88 Va. t88. 10 S. E. Rep. 746. 
IJ. CoAtm Formam- "'Am N«« •• a"".-Where the 

offence Is entirely created by statute: or where the 
offence at common law Is made by statute a crime 
of a hlll'her nature, as a misdemeanor, a felony: or 
where the offence existed at common law, but a dlf· 
ferent punishment Is Inflicted by statute, there the 
averment should be coQtra forwumt .tatflti. See 1IDl. 
appended to the case of Chiles v. Com., I Va. Cas. Ifl(I. 

When Necesaary.-But where the offence was felony 
at common law, but an act ousts the offender of 
some benellt which the common law allowed him. 
as of beneBt of cler&'Y, the averment Is unnecessary 
because the statule neither creates a new offence 
nor adds a new peualty. and It cannot be sald with 
propriety that the offence was committed contrary 
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"to the provlB1ons of such an enactment. • See IIOU 
appended to the case of Chiles v. Com .• 1I Va. Cas. 260. 

8. SlOIlIIfG BY PBoSlKlllTING A'rl'OBKBY.-It Is not 
required at common law that tbe Indl<:tment be 
slimed by a prosecutln&' oJl\cer. and there Is no slat
ute requlrln&' It In Vlr&'lnla. U such sli'naturewere 
.. ssentlal to tbe validity of an Indictment. tbe Irrand 
jury would be completely under control of the pros· 
~cutln&' oJl\cer. Thompson v. Com., 88 Va. 4Ih 18 S. 
E. Rep. 81M. 

VI.INFOIUtATION. 

A. BY WHOMFILED.-"At common law. Indeed, 
a criminal Informatlon ml&'ht have been 'flled by 
tbe attorney &,eneral n o.6kio, upon his own discre
tion. without any leave of tbe court: or 'by tbe 
"king'R crown or attorney In the court of klng's 
bench,' usuallY called tbe master of the crown otllce, 
who Is for tbls purpose the slandln&, otllcer of tbe 
public. Neither of these methods of procedure now 
obtain In this slate. If, Indeed, they ever did, which 
"eems at least doubtful." ,Blsh. Cr. Prac., II !lOt. 
410&. 8Ofl: Com. v. Ayres, II Gratt. 888: Christian's 
Case. 7 Gratt. 887. 

For a Ion&, series of years, by a practice unknown 
to the common law in En&,land. presentments have 
been allowed to stand In this state as the foundatlon 
for an Information In cases of misdemeanor, or the 
commonwealth's attorney has been allowed. by 
expreBR statute. to flle an Information upon a com-
1I1alnt in wrltln&" verlfted by the oath of a compe· 
tent witness, Code 1878, ch. 201. S \l: Code 1887.ISIIIKl: 
Christian's Case. 7 Gratt. 887. Per HnrroN. J .. In 
Wilson v. Com., 87 Va. l1li, 18 S. E. Rep. 108. 

B. VERIFICATION. AFFIDA VITOROOMPLAINT. 
--Under ISIIIKl. Va. Code lR87, an Information cannot 
be maintained un Ie .. " tiled upon a presentment or 
Indictment by a :n':lnd Jury or upon a complaint in 
writin&' veri'l(',l by the oath of a competent wltnes!!. 
Wilson v. Com .. 87 Va. 114. 12 S. E. Rep. 108. 

Quailed Indictment Not Sutftclent.-An Indictment 
beln&, quasbed because one of tbe &,rand Jurors who 
found It was not a freeholder. the Indictment Is not 
f<uJl\clent fonndation for a rule upon the party to 
Hhow cause why an Information should nol be ftled 
a&,alnst him. Com. v. Ayres. II Gratt. 668. 

Wbell PreHntment Sufllclent.-A presentment of a 
II'rand jury, to be a proper foundation for an Infor· 
mation. must contain every matter necessary to 
render the act Imputed to tbe defendant unlaw
ful: and the supposed offence must be described 
with at least reasonable certainty. Bisbop v. Com· 
monwealth. 18Gratt.185. 

C. AMENDMENT. 
I. WHD ALLOWBD.-on an Information for per

jury, the attorney for the commonwealtb, may he 
allowed to amend the Information In accordance 
with the presentment on which It is founded. afler 
the appearance of the defendant and a motion by 
him to quash It. Com. v. Lodge, 6 Gratt. 6IIIl. 

II. WHD NOT ALLOWBD.-Wben an oath bas been 
taken In order to procure a marriage license. and 
the license Ill8ued and the marrlalre had accordingly, 
the party may be Indicted for a misdemeanor. But 
if this is not charged In the presentment. nor In 
either count of lhe Information. while It Is compe· 
tent for the c:ourt In a proper case. to permit the 
attorney for the c:ommonwealth to flle au amended 
iuformatlon. yet In this case such leave should not 
be glven. as the offenc:e charged In the presentment 
does not amount to a misdemeanor. Common· 
wealth v. Wllllamson, 4 Gratt. liM. 

D. MISCELLANEOUS-SUSPENSIONOFATTOR
NEY FOR MALPRACTICE.-By the provision of the 
statute 1 Rev. Code. ch. 711, 'II, a court cannot, for 
malpractlc:e of an altorney or counsellor, committed 
In Its presence. suspend the license of the party 
offending. In a summary way. but must direct an 
Informatlon to be flied a&'ainst him. and lnftict the 
punishment on the verdict of guilt found on such 
Information. Ez part. Fl!.her. II Lel&'h 6111. 

C.rrylnc ~H Line Penc:e.-Informatlon charll'ed 
that defendant did knowlnll'ly and wilfullY, without 
lawful authority. cut down and carry off a line tree 
belween his land and lhe land of a certain J. H. 
c:ontrary to the form of tbe statute. Held. the 
offence was not 80 charll'ed as to be punishable by 
any law In force In Vlrll'lnla. Com. v. Powell. 8 
Lelll'h 7111-

Usl ... ne. .. to Prevent Wlt_ fro .. Atteadlnc 
Conrt.-Uslng means to prevent. and preventlnll' a 
witness from attendlne court. who had been duly 
summoned. Is a contempt of court. which may be 
punished by Information. Com. v. Feely. II Va. 
Cas.I. 

Ja&tIce n.y Be R_ved for n ..... b.vlor.-A Justice 
of the peace may be amerced and removed from of· 
flce. upon an Information all'alnst him, In a superior 
court of criminal jurlsdlctlon. for mlaheha'l'lor In . 
oJl\ce. Commonwealth v. Alexander, 4 H. & M ... 

Inform.tlon or Indictment Proper to Re_ve Public 
Offlcer.-Proc:eedlng by Information or Indictment 
In the county or corporation court. or by writ of 
quo warralllo In the circuit or corporation court, Is 
the proper mode to remove a sheriff or other oJl\cer 
from omce In Vlrglnla. Alexander's Case: I Va. 
Cas. 11141 : Mann's Case. 1 Va. Cas. IIOB: Wallace's Case. 
8 Va. Cas. 180: 1 Min. lust. 110: Royall v. Thomas. 28 
Gratl. 180 : Va. Code 11187, ch. 146. S 11022. etc. See also. 
State v. Matthews. 44 W. Va. m. 211 S. E. Rep. l1li4. 

A Civil Proo:eedlnc.-An Information in the natnre 
of a writ of quO warranto. tbough In form a c:rimlnal 
proceeding. yet Is In substance a civil proceed In 11'. 
for the trial of a civil rlll'bt : and. therefore. the act 
whlc:h limits the prosecution of Informations on any 
penal law to one year. does not apply to any Buch 
Information. Com. v. Blrc:hett. II Va. Cas. iii. 

Fine OolnC Entirely to Informer Not Recover_Ie by 
Inform.tlon.-The penalty of 811iO Imposed by tbe act 
of 1711'7 on tavern keepers sufferln&, the lI'ame of faro 
In tbelr bouses. could not be recovered by informa· 
tlon for the use of the commonwealth, the penalty 
belnll' II'lven to the person sulnll' for the same. and It 
helnll' no offence at common law. Com. v. Richards. 
(1803). 1 Va. Cas. 188. 

Soon, It was provided otherwise. by statute. See 1 
Rev. Code 1808. p. 873. S 7 : I Rev. Code 1819. p. l18li. S 23. 
Where a fine or a part thereof 1I'0es to the common· 
wealth. It may be recovered In the name of the 
commonwealth by ·presentment. Indiclment. or In· 
formation: orirhere nocorporalpunlshmentls pre· 
scribed. by warrant. If the fine does not exceed L"O. 
but If exceeding that amount. by the action of debt. 
or action on the case. or by molion. Va. Code 1878. 
Sf 712. 715: So. Express Co. v. Com .. at relation of 
Walker (111115). 92 Va. 611. 22 S. E. Rep. 809. But where 
tbe forfeiture lI'oes entirely to the luformer. as. In 
a proceedlnlr for a fine agalust telegraph company. 
under 1111112 of tbe Code. tbe proceedlnll' Is by action. 
and need not be In the name of the commonwealth. 
Western Union Telell'raph Co ...... Tyler (18113). IKI Va. 
2117. 18 S. E. Rep. 280. 

When .n Inform.tlon Does Not LIe.-Wben a pre. 
sentment Is In a circuit c:ourt, for an offence for 
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which the peualty prescribed by law does not exceed conclude. "all"ainst the peace and dlplty of the 
tweuty dollars, the court cannot proceed by way of commonwealth." On this presentment process 
Information. but only In a I<nmmary way under the issued and the defendant appeared and pleaded "not 
statute of 1 Rev. Code, ch. 168,1611: Webb v. Com.,2 pllty": and tbe cause was continued. At the term 
Lelll"h 721: Mlnor'l! Syn. Cr. Law 250. And It was he, by leave of the conrt. withdrew his plea: and 
held In Hen,lrick v. Andrick, 1 Va- C~. 28'7, that an then moved to Quash the presentmentfor the defect 
information (lui lam did not lie to recover a penalty aforesaid: but the attorney for the commonwealt!! 
imposed by statnte which makes the penalty "recov- snll"lI"estlnll" that an Information mlll"ht be filed npon 
erable on warranty, petition or action, as the case the presentment, the court overruled the motion to 
may be." Quash, and on the motion of the attorney ordered a 

And It Is declared by statute that a prisoner can-I rule upon the defendant to show cause why an 
not be put on trial for a felony on an Information Information should not be fUed upon the present
but only on an indictment fonnd by a wrand jury of ment. Upon this rule the defendant appeared and 
a court of competent jurisdiction. Com. v. Barrett. Main moved to Quash the presentment. It was said 
II Lelll"h e6D: Matthewtl v. Com., 18 Gratt. 989: Jones by the court: "No objection Is seen In the complete-
v. Com., 19 Gratt. ('78. ness and sRmclency of this I.resentment. as a 

Party Walvlnlr Fill .. of Information In Lo_ Court foundation for a rule for an Information accordin&, 
c.nnot Complain In Appellate Court.-In December to the Vlrll"lnla practice, thou&'h It did omit the 
1874. E. was elected by the lell"islature judll"e of the conclusion required by the constitution in indlct
county courts of G. and B. counties. and on the 12th ments-'Malnst the peace and dlplty of the 
of tbe same month commissioned as such: the commonwealth.' If for that or any other technical 
commissioner statln&, that he was elected to flU the defect or Informal1ty In the presentment. rOll"ardin&, 
unexpired term of his predecessor. In December, it as an Indictment. the commonwealth's attorney 
1879, W. was elected judll"e of the same counties. and should apprebend that the proKecution mlll"ht not. 
commissioned ~ such on tbe 20th of the same month. perbaps, be sustainable. and the real justice of the 
Without objection on the part of E., W. entered. at case be sacrificed. why shonld he be precluded by 
once, upon the duties of the olllce. On Srd day of the erroneous or doubtful step which he had at lint 
May,1880, E. flied petition in the circuit court. In elected to take, from re80rtlUll" to another COIU'IIe of 
which after seUlnll" fortb the II"rounds of his claim proceedlnll". which was orill"inally open to him. 
to the omce of judll"e of the county court for the whereby the real justice of the prosecntlon would 
counties of G. & B .. he prayed that a rule should be be attainable? It Is not shown that the chaDll"e of 
l88ued Malnst the said W .• to appear before said the mode of proceedlnll" could cau.ore any surprise, or 
court and sbow cause why leave should not be II"\ven any wronll" to the defendant. Every matter of fair 
him to IIle an Information In the nature of a writ of defence and exculpation. was still fullY open to him 
(IUD _N"Gnto at the relation of petitioner. to deter- under this new phase of the prosecution. Why 
mine and test their respective rlll"htsin the premises. sbould not the court allow, for the purpose of attain
Upon rell"ular proceedlnp taken jndll"ment was Inll" snbstantlal justice. the correction of pendll1&' 
ll"iven In favor of E. Upon writ of error It was proceedlnp In this case. that Is allowable In other 
objected tbat the Information In the nature of a cases? No reason. ther!!fore. can be perceived. why 
writ of (lUO warranto was not flled by the common- the commonwealth's attorney. walvinll" the proceed
wealth. bnt that the proceedlnll"s were all bad upon Inn upon the summons to answer. should not be 
petition flied by E. It W:uJ held that the record permitted to resort to the alternative which he 
showed tbat an Information had been ordered by mlll"ht bave orill"lnally elected, a summons npon the 
the court. butthat W. by hlsconnselwalved in open presentment to show cause why an Information 
court the 11lIng of any information: that but for shOUld not be 1lled." Commonwealth v. Christian, ., 
this waiver, no doubt. an Information In proper GratL 689. 
form, In the name of the commonwealth would The court dletlnll"Ulehed the above case from 
have been Iiled at once: that havlnll" been waived in Chichester's Case, 1 Va. Cas. 818, saylnll": "The 
the court below he could not be heard to say. In the pro..ecution was there Instituted by Indictment. aud 
appellate court, that the proceedlnpwere Irreplar was proceeded upon In the onlY way marked out In. 
becaul<e tbe Information was not filed. The Bland cases of indictments. The prosecution rested upon 
and Giles Connty Judll"e Case. 83 Gratt. «3. tbe Indictment alone: and If not foustalnable upon 

VII. PRB.SBNTMBNT. 

A. GENERAL INCIDENTS.-"A presentment 
made In the ordinary way by a II"rand jury Is 
rell"arded, In the practice at common law, as noth
inll" more tban In~tructlonsll"iven by the II"rand jury 
to tbe proper omcer of tbe court for framlnll" an 
Indictment for an offence which they lind to have 
been committed." Per LOMAX, J.,ln Commonwealth 
v. Christian, 7 Gratt. 881. 

Conllnen_ent of the PrOMCutlon.-A presentment 
for a ml~dem·eanor Is tbe commencement of the 
prosecution of an offence, and If found before the 
runnlnll" of tbe statute of limitations will prevent 
the statute from barrlnll" the prosecution althonll"h 
an iuformatlon or Indictment be not fonnd until 
after tbe runnlnll" of the statute. Commonwealth v. 
Cbri"tlan. 7 Gratt. 881. 

May Be Oround for Bither 11ft Information or an India· 
m~nt.--A pr"sentment for a misdemeanor did not 

the Indictment, It could not be sustained at all; 
and the defendant when d!scharJl"ed from the in
dictment must. of conrse would, be dlschar&"ed from 
tbe prosecution. The Indictment was for Its de
fectiveness Quashed, and thereby that prosecntlon 
terminated. It Is a well settied principle. that the 
court will not in any case nant an Information, 
where the prosecutor has already preferred an 
Indictment, and the nand Jury found a true bill. 
although It waR Quashed for Insulllclency (Anon.8. 
Mod. 187). Here the prosecution was by present
ment. which was not as was the Indictment. the act 
of the proseclltor. at least In part. bnt It was the act 
of tbe grand jnry. The presentment had not been 
Quashed. It was still a pendlnll" prosecution. from 
which the defendant had never been dlschararecl.'· 
Commonwealth v. Christian, 7 GratL 6fO. 

Whoa a Proper Foundation for aD Info ..... tloa.-A 
prellentment of a wrand jury. to be a proper fonnda
tlon for an Information, mDBt contain every matter 
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necessary to render the act Imputed to the defendant 
unlawful: and tbe 6upposed offeuce must be 
described with at least certainty. Bishop v. Com., 

. 13 Gratt. '186. 
Defective Presentment a Oood Poundatlon for an 

Infol"llllltlon.-A presentment Is a Irood foundation 
for an Information, tboulrh tecbnlcally defective. 
It should not be Quasbed for sucb tecbulcal defect, 
if the attorney for the commonwealth asks for a 
rule for au Information. Commonwealtb v. Chris.
tian, 7 Gralt. 1131. 

Sufftclencyof Presentment Mil)' Be ObJected to In the 
Appellate Court.-Upon a rule to show cause wby an 
iuformatlon should not be died, the defendant 
appears and moves tbe court to quasb the present
ment on the Irrouud tbat It does not cbarlre any 
offence "alnst him: but the motion Is overruled. 
The Information Is theu died, and he pleads "not 
pUty"; and on tbe trial there Is a verdict and 
judgment afralnst him. Upon a writ of error to the 
appellate court, be may object to the lusuftlclency 
oJ the preseutment. Blsbop v. Com., 18 Gratl- '181\. 

When N_l").-In petty cases where the only 
puulsbment Is a dne limited to an amount not 
exceedlnlr tIO, lbe proceedlnlrB oUlrht to be by sum
mons to auswer the presentment, and an Informa
tion Is not proper. Va. Code 1873, cb. ml, I 23; Va. 
Code 1887, cb. 198, S 4009; Webb's Case. 2 Lelfrh 721: 
Minor's Syn. Cr. Law 1150-

Trial on Pruentmeat.-"Tbe presentmeut has In 
Vlrfrlnla the character In Itself, of a criminal pro
ceedlnfr, until It Is embodied and merlred In an In

·dlctment for the same offence, or In an Information 
flied upon It: and may stand lu the place of an In-
dictment, on which the prosecution for a misde
meanor may proceed, without Indictment or 
Information, as was decided In Towles' Case, 5 Ldfrb 
f06." Per LOMAX, J., In Commonwealtb v. Chris.
tian, 7 Gratt. 1131. 

Rqular Practlce.-A presentment was subscribed 
by the foreman oftbe Irrand jury, wltb the name of 
tbe Individual who was the prosecutor written 
at the foot, but was not endorsed "a trneblll" under 
tbe sllrDature of tbe foreman, nor was It sllrDed by 
lbe commonwealth's attorney. Upon this a proce88 
was awarded and prosecution carried on without 
the 1I1Inir of an Information. It was objected tbat 
snch was Irrell11lar practice. H«ld, practice was 
replar. Commonwealtb v. Towles, 5 Lelah 808-

Preaeatment Referred to In Minute. of Court Part of 
tile Itecord.-A presentment of a Irraud jury In a 
county or corporatlou court. referred to In tbe 
minutes of tbe court, but wltbout belulr spread at 
larlre upon them, Is a part ofo. tbe records of the 
court. Myers v. Com., B Va. Cas. 160. 

Presentmeat-D_ Not Have to Appear on Itecord In 
ex Teaso.-It Is not necessary to the validity of a 
presentment by the Irrand jury, tbat It should ap
pear upon the record book In «Il UMO. Common
wealth v. Tlernau, • Gratt. 5G. 

Statement of Tlme.-Slnce tbe Act. Code lMO. ch. 
.,." f n, no mode of stating the time of an offence In 
an Indictment or presentment can vitiate It. Sledd 
T. Com .. 111 Gratt. 818. 

Spec:lfylnlr Neltber Time Nor Place.-Upon a present
ment for unlawfulframlulr at cards at a particular 
place wlthlu six months next proceeding, process Is 
t88ued summonlug the defendant tn answer a pre
lIentmeut for unlawfUl gamlofr at cards. generally, 
without specifying place or time. Htld, such proc
ess Is frood and suIDclent. Word v. Com., 8 Lellrh 
7G. 

Infant Should Defend Himself In Person or by Atto,.. 
Dey.-Upon a presentment "alnst an infant for a. 
misdemeanor, tbe infa.nt bas a rigbt to appear and 
defend himself In person or by attorney, and It Is 
error to assign him a Iruardlan and to try the case 
on a plea pleaded for him by the lI11ardlan. Word 
v. Com .. 8 Leigh 743. 

A DlsmlsalonNota Itotralllt.-A dismission of a pre
sentment Is not a ,.etra:eit, nor Is a retra:eit known to 
the criminal law, where the prosecution is carried 
on by the commonwealth. Wortbam v. Com., ... 
Rand .•. 

Proof In.uHlcient to Support Cbarge.-on a present
ment for Iramlnlr, the defendant was charged with 
the offence committed at the booth of PrtceSklnner; 
the proof was of Iramlnll" at tbe booth of Clarke, the 
said Skinner havinlr no rlfrbt. Interest. or "ency In 
the booth. H.lII, this proof Is In~uIDclent to support 
the charlre. Commonwealth v. ButtR,2 Va. Cas. 18. 

Plea In Abatemont.-Upon a presentment by a 
Irrand jury for framlnlr, defendant tenders plea In 
abatement. that one of the frrand jurors nominated 
himself to the sheriff to be put on the panel of the 
Irrand jury, and thereupon the IIheriff put his name 
on the panel, summoned him to serve, wltbout al
leglnlr that this nomination of himself by the crand 
juror was corrupt. or that there was a false con
Bplracy between him and the sheriff for returnlnlr 
him on the panel. Helll, tbe plea Is naufrht. and the 
court oUfrht not to permit It to be died. Common
wealth v. Tbompson, • Lellrb 667. It was decided In 
Com. v. Lonfr, 2 Va. Cas. 818, that two pleas In abate
ment to tbe same presentment are admissible. 
• notion to Q .... h alter laformatlon PIIed.-Qualre: If 
a person who has been rell11larly summoned to sbow 
cause why an Information shall uot be died upon a 
presentment found afralnst blm by the /lrand jnry, 
and falls to appear, can he, after tbe Information has 
been died, move the court to Quash the presentment. 
Commonwealth v. Scott, r; Gratt. eG7. 

When Objection to P,...atmont Too Late after Ver
dlct.-Tbe judlrment cannot be arrested, after ver
dict against a defendaut, whether the witnesses on 
whose evidence It was found, were called for by the 
Irrand jnry, or sent to them by the court, or because 
the name of the prosecutor was not written at the 
foot of the Information. Commouwealth v. Chal
mers, 2 Va. Cas. 78. 

VIII. SBItVICB OP COPY OP INDICTMENT. 
It Is provided by I I, cb. 1118, W. Va. Code 1891, 

that tbe accused sball be allowed a copy of tbe 
Indictment. Eastham v. Holt, 43 W. Va. 5l1li, 27 S. E. 
Rep. 888. It was decided In this case tbat where 
a judge Instead of allowlnlr the orll1ual iUdlctment 
to IrO Into tbe bands of the attorneys for the pris
oner, ordered the clerk to furnish a copy wlthlu an 
hour, and It was furnlsbed, that tbls was not an 
error, as tbe Code of 1891, ch. lOll, S I. does not I1ve 
the accused or his counsel the orll1nal Indictment. 
but a COpy. 

IX. CHAItOINO THB OFFENCE . 

A. SUFFICIENCY OF INDICTMENT OR INFOR
MATION.-"Where tbe dednltlon of an offence, 
wbether it be at common law or by statute, In
cludes generic terms. it Is not suIDclent that the 
Indictment shall cbarfre the offeuce In the same 
frenerlc terms as In the dednltlou: but It must state 
the species-It must descend to particulars." Per 
LBWlS. P., In Boyd v. Com., 77 Va. 5.~. 

When an Indictment I. SufHelent In Law.-An 
indictment Is 8uIDclent In law, Which sbows on its 

625 



14GRATT. VIRGINIA. RSPORTS, ANNOTATJtD. 

face. first, that It has been fonnd by competent 
authority. In accordance with law; second. that a 
particular person mentioned therein. has done. 
within the jurisdiction of the indictors. specific 
acts at a specified time; third. that such acts. so 
done. constitute what the court can see. as a Ques· 
tlon of law. to be a crime jnstifYinl' the punishment 
Moul'ht to be inflicted. State v. Williams. 14 W. Va. 
8811. 

a. D~or" of CertaiAt".-An indictment must fully 
and plainly Inform the accused of the precise crime. 
for which he is to be tried. so that he may know 
al'ainst what to prepare his defence. and may plead 
the judl'ment in bar of another indictment al'alns~ 
him for the same olfence. State v. Schnelle. 24 W. 
Va. 778; Head's Case. 11 Gratt. 819; Arrlnl'tou v. 
Com .• frT Va. 98. 12 S. E. Rep. ~4. 

A rule not affected by the statute now bro11&"ht 
into S 4011 of Code of 1887. which provides that "no 
exception shall be allowed for any defector want of 
form in any presentment, indictment. or informa
tion" for an offence Ualnst the revenue laws. but 
that "the court shall&'lve juda'IDent thf'reln accord· 
inl'to the very rll'ht of the case." Younl"s Case. 
IIi Gratt. 884; Arrinl'ton v. Com .• frT Va. !MI. 12 S. E. 
Rep. 224. 

Every 1ndictment must !let forth a complete 
offence. omlttlnl' no In&'redient which enters Into 
the composition of it. Hampton's CaMe, 8 Gratt.ll8l. 

And it W3.11 said in Thomas v. Com .• II Rob. 796, that 
"in all Indictments. the offeuce charl'ed should be 
averred distinctly and directly. and not by way of 
intendment or arl'Ument." 

L1bel-lnnuenclo.-·It is an elementary rule of plead
inl' that whatever Is allell'ed must be allell'ed with 
certainty. aud one of the means of insuriull' cer
tainty in a complaint or Indlctmeut for Mlander or 
libel Is an Innuendo. State v. Aler. 89 W. Va. Mil. SO 
So K Rep. 585. 

Violation of Public La ... -Every Indictment must 
show upon Its face that some publlc law of the state 
has been violated. and that the offender has been 
indicted therefor. In the manner and within the 
time prescribed by the law of the land. State v. 
Hall. 80 W. Va. 81\2. 4 S. E. Rep. 8t5. 

,sufficient Certainty In an Information. - An informa· 
tlon, wblch charll'ed that "John Feely did use means 
to ,'revent. and did then and there prevent. one 
Ramuel Wrlll'ht from attendinll' lUI a witness to &'lve 
evidence to prove the execution of a deed of trU8t. 
which deed of trust was executed by the said John 
l~eelY to John Draper. after he. the said Samuel 
Wrlll'ht. had been dulY Rummoned to attend court 
as a wltne8.~. to prove. etc" by virtue ofa summons 
ISRued by the clerk of said court who was duly 
authorized to Issue said Bummons. which act of the 
said John Feely is contrary to the laws and usall'es 
of the coml1lonwealth. anlnst the peace and dil'Ulty 
of the commonwealth." etc .. was held to set forth 
the offence charl'ed with sufllclent certainty. Com. 
v. John Feely. 2 Va. Cas. I. 

Sufficiency nay Be Qnutloned In Appellate Court.
Upon a rule to show cause wilY an Information 
Khould not be filed. the defendant appeared and 
moved the court to quaKh the I>resentment on the 
ground that It did not charge any offence al'alnst 
him. but the motion was overruled. The informa· 
tion was then filed. and he pleaded "not l'Uilty"; 
anll on trial there was a verdict and judgmeut 
alfalnRt him. Upon a writ of error to the appellate 
,·ourl. be may object to the inHufllclency of the 
\>re~entment. D1Khop v. Com" 13 Gratt. ;8;;. 

11. N,cell(t" of CAart1ino Fact •. -It is a general rule 
that In every indictment the charl'e must be 8ufll· 
ciently explicit to support Itself. for no latitude 
of intention can be allowed to include any thinl' 
more than Is exPreB8ed. The indictment must 
charge the crime with such certainty and precision 
that it may be understood by anyone. allelring all 
tbe requisites that coustltute the offence. that every 
averment must be 80 stated that the party accnsed 
may know the I'eneral nature of the crime of wbich 
he is caUed upon to answer. I Chit. Crlm. Law 1'12: 
State v. Ball. 80 W. Va. 88:!. 4 S. E. Rep. 617. 

Wbat Information for Bribery at l1li EIec:tIoD ~ 
State.-In an Informatiou ualnst a justice of the 
peace for bribery in the electlou of a clerk. it OUlrhl 
to be stated with certainty. that an election was 
bolden. aud that. at that election. the vote Wall 

II'1ven. Newell v. Com .• II Wash. 118 (88). 
Wbea Incllc:tment Need Not State nat PrI80aer W .. 

Pree.-In prosecutions under statutes. which declare 
that persons "belnl' free." shall be punished In a 
particular manner. dllferent from that prescribed 
for slaves. it Is uunecellsary to charl'e In the indict· 
men t the prisoner as beinl' free; for the description 
of the person In such cases. does not enter into. nor 
make part of the oJf'~'. YOUUlI'v. Com .• II Va. cas. 
8Il8. 

Co Nat'"' 0,( Judicial .Votic,.-Cuder Acts 1885-6. p. 
2l1li. 15. it is not necessary in the Indictment to allege 
that the mal'lsterial district therein mentioned had 
voted al'ainst license. for that was a fact of which 
the court would take judicial notice. 

Indlc:tmeat May Be True aDd AI .. InsaffIc:Ieat.-If 
the indictmeut may be true. and still the accused 
may not be l'Uilty of the offence described in the 
statute the indictmeDt Is InsuMcient. Com. v. 
Younl'. Iii GratL 1MI8; Boyd v. Com .. 71 Va. 1'>6; State 
v. Riffe. 10 W. Va.7117. • 

d. SuJf/CUftcllof lnarWlcial LaflOllOo,.-Grammatkal 
errors or the mlsspelllDl' of wordsiu an Indictment 
are not fatal to it, where they do not affect the 
sense. and where from the whole context the word .. 
as well as the meaniul' can be determined with cer· 
tainty by a person of ordinary intelligence. State 
v. Halida, 28 W. Va. filii. 

Clerical Error Not a Fatal Defect.-An Indictment 
charged that M. A. McGahan "on the 28th day of 
April. 1898. and thence continuallY. until the day of 
flndlug this indictment. at the county of Mineral., a 
certain IIl-1rovemed and disorderly honse. unla .... 
fullY did keep aud maintaiu. and in said hoWle. for 
her own lucre and nin.certain evil-disposed person~. 
as well meu as women. of evll name, fame. and con
versatlou. to come tol'ether. on the days and time .. 
aforesaid. there unlawfully and wlllinl'ly did caUhe 
and procure; and the 8ald person in the said house 
at unlawful times. as well in the nil'ht as in the day. 
on the daytimes aforesaid. there to be and remain. 
drluklnl'. tlpplinl', cursinl'. swearing. quarrellnl'. 
and otherwise misbehaving themselves. unlawfullY 
did permit and Ruffer; to the common nuisance of 
all people of this state. and aninst the peace and 
dil'Dity of the state." Defendant demurred to the 
said indictment. assll'ninl' as &'rounds of demurrer 
that In uslul' the lanl'Due. "and the Raid person In 
tbe said house at unlawfUl times," etc.. the indict· 
ment charl'es that but one penlOU was di!lOrderly; 
aud the fact that one person only should behave 
badly at a hotel and saleon. by tippling. cursing. 
tlwearinl'. etc .. is not sufllc1eut to sustain such a 
charl'e. as it is a crime which one person. actlDI' 
alone. could not commit. TA~ court A.ld that if the 
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sense be clear, nice exce)'ltion8 oUlrbt not to be reo Tbe allelratlon In the Indictment, tbat the defend
garded; and even when the sense of the word may ant "carrted on the business of a drulrirlst wlthont 
be ambllrUous, thlB will not be fatal. If It Is Bnlll· a license tbereof," uslnlr a.~ It does the lanlrualre of 
clently "hown by the contract In what sense the the statute. 18 BulllcleuL State v. Enoch. l!6 W. Va. 
pbrase or word was Intended to be used. Tbat 263-
the use of tbe slnlrUlar word "person" Instead of And It was decided In Bailey v. Com., 78 Va. 20, 
the plural of tbat word was a mere mlKtake In that In descrlblnlr an ollence under a statute, tbe 
leavlnlr 011 tbe "s" as It Is clearly sbown by wbat Indictment must follow tbe statute. and any mate· 
follows; and that the Indictment would not be held rtal vartance will be fatal. 
bad for that defecL State v. McGaban (W. Va.), An Indictment cbarirlDIr tbat tbe accused made an 
37 S. E. ReP. 1173. assault with a rock. and did feloniously, maliciously. 

OatJaslon of Coa,Iunctloa "aad."-The record of an and unlawfully beat. wound. III treat, aud cause 
indictment "howed that It was a joint Indictment bodily Injury. with Intent In so dolnlr to maim, dl". 
alralnst Colnmbus Hash and Rowen Hasb for a fel· fllrure, etc., sulllclently conforms to I 8671 of Code 
ony. But the Indictment charlred that the ollence of 1881. Jones v. Com .. 87 Va. 63. 12 S. E. Rep. 226. 
was committed by "Columbus Hasb. Rowen Hash," Surplus natter Will Not Vltlate.-An Indictment, 
omlttinlr the copulative ('onjunction "and." It was whlcb charlres an ollence In tbe lanlrUaire of tbe 
claimed the Indictment was In.~nslble and uncer- statute. will not be beld bad because It contains 
taln as to tbe number of persons charlred wltb the surplus matter. State v.Hall.!6 W. Va. 2lI6. 
offence set forth. The court decided that the objec· Words of Statute W ..... Bxpaaded.-Thoulrh It Is 
tion was not well taken. for In every Instance In Irenerally sUlllclent to follow the very words of the 
which the exPression occurs In the Indictment, the statute. "not un frequently other rules will require 
words "Colnmbus Hash" are followed bY'a comma. It to be expanded beyond the statutory terms. It 
and then come the words "Rowen Hasb"; that the must fully state the ollence. and If this cannot be 
nse of the comma clearly Indicated tbat the words done In the mere statutory words. It must be 
"Columbus Hash" represented the name of one of expanded beyond them." State v. Mitchell (W. 
the two persons jointly Indicted. and the words Va.). IIIi S. E. Rep. 8C6. 
"Rowen Hash" represented the name of the other. In Indictments It Is Irenerallyproperand sulllclent 
and that. by neCe88ary Intendment, the meanlnlr Is to dKCrtbe the offence In the very terms used by 
the same as If the expression bad been wrttten the statute for the purpolle. Younlr's Case, 111 GratL 
(!olumbus Hash and Rowen Hash. Hash v. Com.. 1MI8; Burner's Case. 18 GratL m. To this Ireneral 
1!8 Va. 17 •• 18 S. E. Rep. l1li8.. rule there are exceptions. Thus In some cases It Is 

MIapeIIID&,of NllIDe Thereln.-Speclal verdict found nece8llary for the allelration In tbe Indictment to IrO 
the prt80ner IrUllty of transferrtDlr a certlflcate of beYond tbe words nsed In the statute; numerou", 
debt of the commonwealtb. purportlnlr to be 81lrUed e-xamples are irlven of tbls In Bishop's Crtm. Pro .. 
by two auditors of public accounts.lmotDlnq It to be vol. 1.1_ to 87.. An Instance where tbe words of 
forlred; If parol proof of the olllcial appointment of the BtatUte oUlrht not to be used, tboulrb not 
the auditors was sulllcleut, and If tbe misspelllnir of properly an exception to this Ireneral rule, exists. 
the chrtstlan name of one of the auditors In tbe In· wbere a statute on which an Indictment Is founded. 
dlctment was not matertal. MId. that the law was enumerates the offences or Intent necessary to 
for the- defendanL Com. v. Kearns. 1 Va. Cas. 108. constitute the ollences disjunctively. the Indictment 

B. STATUTORY OFFENCE.-An ludlctment upon Is fatally defective. wblch uses tbe words of the 
a statute must state all the circumstances wblch statute charirlnlr them disjunctively. See Wbar· 
constitute the deflnltlon of the ollence In tbe act, so toD'S Crtm. Law. vol. I, I I!IIII; 1 Blshop's Crtm. 
as to brlnlr the defendant precisely within IL Com. Pro. 1384; State v. Charlton, 11 W. Va. 384. 
v. Hampton. 8 GratL 1iIlO; Boyd v. Com .• 77 Va. 112; II. FOBIIBB OroNeB OB CoNVICl'ION-lNc.aUBBD 
Arrtn&'ton v. Com .. 87 Va. lID. 111 S. E. Rep. 22f: Com. PmmIBIIDT.-Where a greater punishment may be 
v. Peas. B GratL l12li. Inflicted for the second or snbsequent vlolaLioD of 

I. LANGUAGB or TBB STAT1JTIL-JUDGB MONCtJU. tbe penal law than for tbe flrst under statute 
In dellvertnlr the opinion of the court In Com. v. (Va. Code IIMIl. p. 71\2, 116; Va. Code 1887, I UOIi). the 
Younlr. 111 GratL 866. said: "In an Indictment tor a Indictment must set out the time and place of 
8tatutoryoffence. It ISlrenerally proper and safest the lIrstconviction. and must show that the previous 
to descrtbe the ollence In the very terms used by conviction was for an ollence committed before the 
the lltatute for that purpose. But It Is sulllclent to comml!lllion of that for wblch tbe prtsoner Is on 
use In tbe Indictment such terms In the dellcrlption. trial. Rand v. Com .• II Gratt. 7B8. 
as that, If true. the accused must of necessity be It seems that tbe flrst conviction must be a flnat 
Irullty of the offence descrtbed In the statute; and judlrment and not a judlfQleot suspended on a wrtt 
especially 80 In a case. fa11lnlr. as thlB does. In tbat of error. Wblte v. Com .• 79 Va. 1111; Hurst's Guide 
ClasR, concernlnlr which the law provides. that 'no '" Manuel. p. 1118, I IISO. See also. on this subject. 
exception shall be allowed for any defect or want Stover v. Com .• 112 Va. 780. 2B S. E. Rep. 874: Rider v. 
of form In the presentment. Indictment or Informa· Com .• 111 GratL 411D; Thomas v. Com .• 22 GratL 1112; 
tlon. but the court shall irlve judlrment tbereon Pryor v. Com. (Va.). 26 S. E. Rep. SlIt. 
accordlnlr to the very rtlrbt of the case.' Code. ch. Under Code 1887. S 8807. declarlnlr that. wbenever 
207. sec. If. p. '7'78." State v. Riffe. 10 W. Va. 797; It Is allelred In tbe Indictment on wblcb a person 1& 
Boyle v. Com .. 1. GratL 87.; State v. Mitchell (W. convicted of petit larceny tbat he bas been be-fore 
Va.). 811 S. E. Rep. 1146: Dull v. Com .. 211 Gratt. 1174; senteuced for a like ollence. he shall be conflned In 
Benton v. Com .• 111 Va. 7l1li. 81 S. E. Rep. 4l1li: Howel jail. etc .• and for a third offence shall be sent to the 
v. Com., 5 GratL 8M; Scott v. Com .• 77 Va. 844; Hel- penitentiary. etc .• an Indictment for petit larceny 
frick v. Com .. l!II GratL 1146; Jones v. Com., 79 Va. 21.; wblcb. In the flrst of two substantially similar 
Whitlock v. Com .• IlII Va. 838. 15 S. E. ReP. 8118; State I counts. allelreB two prior convictions for a like of· 
v. Boirlress. 811 W. Va. 718, III S. E. Rep. 428; State v. fence cbarlres a felony, and Is therefore triable by 
PenDIna-ton," W. Va .•• 2B S. E. Rep. 1118. the county court. thoDlrh the second count, because 
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of formal defects, charlres only a misdemeanor. 
Pryor v. Com. (Va.), 96 S. E. Rep. 11M. 

A lltatute Increaslnlr the punishment for a second 
conviction of the same offence, passed after the 
comml~~lon of the first Is 'notl ez po.t facto. and 
unconstitutional. Rand v' Com .• II Gratt. 7lI8. 

C. IN'l'ENT OR KNOWLEDGE. 
I. KNOWLBDGB.-Under section 1. chapter 28, of 

Crlmlual Procedure of 18'78-7IJ, maklnlr It an Indlct
ahle offence forobstructlnlr a road,lrUllty knowledlre 
III a part of the deflnltlon of the offence, and It Is 
essential that the scienter should be charged In the 
Ino!lctmenL Failure of the Indictment to aver the 
"c1enter Is fatal. Bailey v. Com., 78 Va. 111. 

2. FJIlLONIOU8LY.-The word "feloniouslY" must be 
used In every Indictment for felony. Randall v. 
Com .. :u GratL 848: Barker' .. Case, II Va. Cas. 129; 
Trimble's Case, II Va. Cas. 143; State v. Whitt, 311 W. 
Va. 488. 19 S. E. Rep. 878; Dull v. Com .. 21) Gratt. 1174-

The averment that the act was done "feloniously" 
I" so Important that the omission of It Is an error 
even after verdict for which tbe juda-ment will be 
arrested. Randall v. Com .. 24 Gratt. 641: State v. 
Whitt, 311 W. Va. 468, 19 S. E. Rep. 878. 

I_rtlon of Word "Pelonloudy" .fter DIKb • ...., 0' 
Or.nd Jary.-If an Indictment for felony found by a 
£"rand jury omitted to charlre, that the criminal act 
done waB done feloniouslY, and after the grand jury 
was dlscbarlred the word "feloniously" was Inserted 
In the Indictment so as to render It In form a Irood 
Indictment, when before It was fatally defective, 
and the defendant pleaded Mt rru/ltv, and the jury 
fonnd a verdict against him, he may then move the 
court to have the Indictment restored ItO Its orie'\nal 
and true form. aud when so restored judlrment 
may be arrested for the fatal defect In the Indict· 
ment. State of WeRt Vlrlrlnla v. Vest, 21 W. Va. 196. 

S. FKAUDULBNT.-Where an act Is made an offence 
when fraudulently done, It must be so charlred, 
Duff Y. Com., III! Va. 769. 23 S. E. ReP. 64S. 

D. EXCEPTIONS AND PROVISOS.-It Islald down 
lu 1 Chitty Cr. Law 183, tbat when a statute Clontalns 
provisos and exceptions In distinct clauKes. It Is not 
necessary to state In the Indictment that the defend· 
ant does not come within the exceptions, or to 
nelraUve the provlRos It con talns. 1 Sid. 830; SHale 
171; 1 Lev. 26: Poph. \13-4: I Burr. R. 148: II Burr. R. 
137: Com. v. Hill. 6 Gratt. 691. Nor III It even neces· 
Kary to allelre that he Is not within the beneOt of the 
provlKOA (Hendricks v. Com .. 75 Va. 1143), thoulrh the 
purview should eXllressly notice them: as bYKaylng 
that none shall do the act prohibited except In cases 
thereinafter excepted. Poph. 98-6: Hakw. p. II, ch. 
26, 1113. For all these are matters of defence. which 
the prosecutor need not anticipate, but which are 
more properly to come from the prisoner. But 
where exceptions are In the enacUng part of a law. 
It mu"t be charlred that the defendant Is not In any 
of them. Com. v. Hill. 0 Gratt. 688: State v. Balti
more, etc .• R. Co .• 15 W. \'a. 8lIO. 

An ludlctment under the third section of the act 
of 18311- 40, Sess. Acts. ch. S. p. 5, Is Irood, thoulrh It 
does not nelratlve the exceptions and provisos con
tained In the 4th section. Com. v. Hill, 5 Gratt. •. 

X. DESCRIPTION OP PERSON. 

MlanolDer May Be Correc:ted.-An IndlctmeDt .... a. .. 
ualnKt John Neale ThomJltiOn and concludes: "The 
said John Neale notbelnlr then and there a dr11Arlrt"t. 
against the peace and dignity of the state.·· The 
attorney for the state moved the court to allO'llF bim 
to amend the Indictment by Insertiug the Dame 
"Thompson" Instead of "Neale." where It occurred 
In the latter part of the Indictment. To the makinlr 
of this amendment the defendant excepted. Th.,. 
court held that the chanlre made In the Indictment 
by InserUnlr the name "Thompson" Instead <>f 
"Neale" was Immaterial and did not prejudice Cle 
defendant. And belnlr the mere correction of a 
misnomer was authorized by the statute. con tain~ 
In 110. ch. IllS of W. Va. Code. In force In 1885. Stale 
v. Thompson. 96 W. Va. 1M. 

The plalnUffsln error were jointly Indicted under 
sec. 98111 of the Code 1881. for a disturbance <>f 
rellirlous worship. A summons to answer the 
Indictment was duly 1s.'Iued. and served upon t.bem. 
but there was no appearance on the part of 
either of them. The Indictment contained ami .... 
nomer.ln -this: That Scott Shiflett was called Scott 
Crawford. by which last name he was commonly 
known but his name was Scott ShUl.ett. The conrt 
ordered the Indictment to be amended by striking 
ont the name "Scott Crawford." and In Its place and 
stead ordered to be InBerted the name "Scott 
ShUl.ett alias Scott Crawford." This action OD the 
part of the court was objected to on the £"round tbat 
It WaR done In the absence of the defendants. The 
court held the objection to be without merit. In vieW' 
of the statute which provides that no Indictment 
shall be abated for any misnomer of the accused. 
"but the court may. In case of a misnomer aJ.pearin2" 
before or In the course of the trial. forth1ll1.th canMe 
the Indictment or accusation to be amended accord
IIlIr to the fact." Code. I 39911. that the lltatute does 
not say the amendment shall be made wben in the 
preKence of the accused. Shiflett v. Com .. 80 Va. 385. 
18 S. E. Rep. 8.'111. 

Wrontr N_e-Correctlon Not AIIowed.-By mistake 
a wronlr name Is Inserted In an Indictment for a. 
misdemeanor; though the record of the court and 
the endorsement on the Indictment shows tbe cor
rect name. The Indictment cannot be amended by 
striklnlr out the wronlr name and InBerUnlr the name 
of the person Intended. Com. v. Buzzard. 5 Grall. 
084. 

DescrIption of c:orpor.lIon.-In declarations In civil 
suits. where a corpOrate body IB plaintiff. and in 
Indictments where the thlnlr stolen IB allelred to be 
the property of a corpOrate body by name. It is not 
nece .... ary to aver the political existence of the cor
poration. Its existence Is matter of evidence, and. 
after verdict, It IBlnferred from Its corparate name. 
LithlroW v. Com., S Va. CaR. l1li7. 

Common Law.--A corporation cannot be Impleaded 
(',.iminalit,,. by Its arUOclal name. at common law. 
Com. v. Swift. etc., Co., 2 Va. Ca". 882. 

B. PERSONS OTHER THAN THE DEFENDA...'.,.. 
-In many offences the nameB of third persoDli nec
essarily enter for the IdenUOcation as well as mate
rial description of the offence, and under the rule 
In criminal pleadlnlr requlrlnlr such certainty a.. 
will notify the defendant of the nature of the chare-e 

A. DEFENDANT. aa-a,lnRt him, the names of such third persons shonld 
In Oeneral,-An Indictment or Information must I be alleged, and the defendant cannot be conVicted 

name the defendant whom It Is Intended to charlre If the names are so erroneously stated as to fall to> 
with the offence therein allelred, and an oml!lslon In /Identi fy the offence, thoulrh certainty to a common 
this regard will make the Indictment bad. com-I Intent Is Irenerally 8ulllclenL Mora-anstern v. Com .. 
monwealth v. Snider, 2 Lellrh 744. ~ Gratt. lOll. And If such person Is equally well 
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known by several namell. either of such names Is 
Hul!lclent. Taylor v. Com .• 20 Gratt. 8ll5. 

Penon Shot Not Named.-Upon an Indictment un
der the act concerulull' mallcioll" and unlawful 
"hootlnll'. lltabbinll'. etc. (Code of 1800. ch. 171, I 9), 
which charll'es that the prisoner did unlawfully 
"boot. etc .. with set purpoKe and malice aforethoulI'ht 
to kill and murder. etc .• the jury lind the prilloner 
Iruilty of malicloull IIhootlnll'. without saylnll' whom 
be ~bot, and lix the term of hili Imprisonment' In 
tbe penitentiary at live years. No judlrmeut can be 
entered on the verdict. The indictment and the 
verdict belnll' fatally defective, the judll'ment may 
be reversed by the appellate court, thoulI'h no mo
Uon In arrest of jlldll'ment wall made In the court 
below. Randall V. Com., 24 Gratt. 644. 

Idem Sonan •. -Au Indictment allelred the larceny 
of a watch belonlrinll' to "Edmond Bolden." while 
the evidence "howed that the party whose property 
was stolen was named "Ed Bolen." The accused 
objected to tbls variance, but the court held the va
riance Immaterial. InlUlmuch as the names may be 
Hounded alike without doiulr violence to the power 
of the letters found In the variant ortholl'raphy. 
Pitllnoll'le v. Com .• 91 Va. 8111, tiS. E. Rep. 8M. 

Oenerallya Quutlon for the Jury.·_" Whether or not 
two or more names are idem BOOOru may be deter
mined by the court upon a mere comparison, where 
the Issue Is free from doubt; but the modern and 
approved practice I" to lIubmlt the question to ajury 
wbenever there Is opportunity to do so. and where 
the correct BOund apvears at all doubtfUl or de· 
peudent upon particular clrcumstauces." 16 Am. & 
Enll'. Enc. Law, p. 126. 'Iuoted with approval In 
Pitllnoll'le V. Com .• 91 Va. 8111, lIS S. E. Rep. SIll. See 
also, Taylor V. Com., 20 Gratt. 8llIl. 

MlscIeKrlption of Owaenhlp.-Au Indictment for 
advlalnll' slaves to eKeape from their masters, 
charlred that they were the property of E. L. Proof 
tbat they were the prl)llCrtyof an estate of wblch 
E. L. was executrix will KUlltaln the indictment. 
('!ole v. Com .. r. Gratt. 686. 

N_ofPersonMut Be Proved .. Lald.-If a verson 
be Indicted forshootlDll' S. W. and acquitted thereof, 
and then Indicted for "hooting J. W., plea of autre 
Jot. aCQUit will not be supported althoUll'h the lIame 
act of IIhootlnll' Is charll'ed In each indictment. 
Vaughau v. Com., l! Va. Cas. 273. 

Inltl .... -An Indictment for murder which deslll'
nates the person murdered by the Initials of his 
name Is sualclent. Brown v. Com .. 86 Va. 467, 10 S. E. 
Rep. 74&:, Whart. Crlm. Pl. & Pro (8th Ed.) 1117. 

c. NAME UNKNOWN-oF '1'BIRD PERSONS.-If 
tbe name of the party Injured be unknown he sbould 
be described as "a person to the jurors aforesaid 
unknown." MOrll'enstem v. Com., 27 Gratt. 1021. 

Na_ In Put Known.-It Is a well-settled rule of 
criminal law that. where the act constituting the 
offence 18 an Injury to the person. the name of 
tbe Injured party mUlit be stated, If known. If 
tbe name of the party Injured be uuknown he 
sbould be described as "a person to the jurors 
aforesaid unknown." But this Is a material allega
tion. and If It turns out lu the trial that the name of 
the person so described In the Indlctmeut waK 
known to the wrand jury. the varlauce will be fatal. 
and the accuaed must be dilicharll'ed from that 
indictment and tried upon another charlrlnlr the 
name of the person Injured. Morll'enstern v. Coin .. 
%7 Gratt. 1011. 

XI. LA YlNO Tine. 
Time must be attached to every material fact 

averred. bnt the time of commlttlnll' an offence 
(except when time enters Into the nature -of the 
offence) may be laid on any day previous to the 
flndlnll' of tbe bill of Indlctmen t d urtnlr the period 
within which It may be prosecuted. Rhodell v. Com., 
78 Va. 686. 

A. VIRGINIA STATUTE.-lt Is provided In Vir
II'lula by statute that "no Indictment or other 'accu
satlou shall be quashed or deemed Invalid f~r 
omlttlnll' • .' • to state, or Mtatlng Imperfectly 
the time at which an offence waK committed. when 
time Is not the e,,"ence of the offence. Code. S 3U\l9; 
Savue'8 Case, 84 Va. 61D, Ii S. E. ReP.56Ii: Arrlnll'ton 
v. Com .. 67 Va. 96. IllS. E. Rep. 214. 

The time of the commission of an offence laid In 
the Indictment Is not material, aM a: general rule, 
and docs not cunflne the proofs within the limits of 
tholt verlod: the ludlctment will be Katlsfled by proof 
of the offeuce on any day anterior to the flndlng. 
Rhodes v. Com., 78 Va. 6116. 

H. TIME-MATTER OF RECORD.-But when any 
time stated In an Indictment III to be proved by a 
matter of record. a variance will be fatal, and In an 
Indictment for perjury the day on which th'e per
jury was committed must be truly laid. 2 Wharton 
Crlm. Law 5IMI: Rhodes v. ('om., 78 Va. 686. 

C. STATUTE OF LlMITATIONS.-When tbe time 
within which an offence may be prosecuted Ill-llmited 
by statute. the time aR averred In the Indictment 
should appear to be within the limit: but It III not 
necessary to aver thatltoccurred within thatperlod. 
1 Chit. Grim. Law 223; Whart. CrIm. PI. &'Pr. sec. 
1181i: State V. Ball, 1IO W. Va. 382, 4 S. E. Rep. 646. 
If an Indlctmeut for au offence. the prO!'ecution of 

whlcb Is by Ktatute limited to a certain period after 
the offence was committed. show upon Its face'that 
at thetlme the Indictment was found the prosecution 
of the offeuce was barred by such "tatute: It Is 
fatally defective, and the defendant may take 
advantall'e of such defect by motion to quash the 
Indictment or by demurrer thereto. or by motion in 
arrest of judll'Ment. State v. Ball. SO W. Va. 382, 4 S. 
E. Rep. 645. 

Therefore an Indictment found on the ellrhth day 
of April 1884, for adultery and fornication. which 
charll'ed the defendant with commlttlulr"the offence 
on the tenth day of March, 1883, upon lI'enl'ral 
demurrer tbereto Is fatally defective. State V. Dall, • 
SO W. Va. 882, 4 S. E. Rep.64&. 

Sec. 10, ch. 1&8 of W. Va. Code, In force in" 1883, 
provldlnll' that no Indictment shall be (JUasbed or 
deemed Invalid for omlttinlf to state the time at 
which the offeuce was committed, where time I,. not 
of the essence of the offence. does not make va\ld an 
Indictment which falls to aver any date, or that the 
offence charlred was committed at a time within 
the statlltory bar, when the offence Is one which the 
statute declares IIhall not be prosecuted after a 
prescribed limitation. State v. Bruce, 26 W. Va. 11i7. 

An Indictment for a misdemeanor was found 
against B. on June 3d, 1679. aud the evidence proved 
that the offence charll'ed was committed on June 8d, 
1878, the prosecution Is not barred by sec. 10, ch. 1:>2, 
of the W. Va. Code. In force In 1883, which provided 
that "a prosecution for a misdemeanor shall b; 
commenced within one year next after there was 
cause therefor," etc. State v. Beasley, 21 W. Va. m 

The Indictment was found In September 1861. and 
It charlred the offence to have been committed on 
the - day of -, 1881. This was held to show on Its 
face, that the offence was charged to have been 
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'COmmitted within the year before the flndlnll of the 
Indictment. State v. Thompson. 118 W. Va. 151. 

Date CblUlpd-Presamptioa .. to Wben CblUlpd.
Where an orllllnallndictment la broullht before the 
appellate court. and It appears upon Inspection 
thereof that the date of the year In which the 
offence la cbarlled to have been committed has been 
cbanlled. the appellate court. In tbe absence of any· 
thlull' In the record to show when the chanlle was 
made. will presume that the same was made before 
the flndinll of the indictment. State v. Ball. ao W. 
Va. 888. 4 S. E. Rep. 846. 
Ind~t Foand on Same Day Offence I_ Allepd to 

Have BMD Commltteil.-An indictment found on the 
11th of May charlled an offence to have been com· 
mlttedon the same day the lI'rand jury found the In
dictment. To thla Indictment a special plea was put 
In. The theory of the special plea was that where an 
Indictment Is found on the same day the offence Is 
allell'ed to have been committed. It Is fatally defect
Ive notwithstandlnll the Indictment shows It was 
Ined subsequentlY to the commll5lilon of the offence. 
Hdd. It Is an unreasonable propOSItion to hold that 
where murder la committed lu the mornlnll and the 
Indictment found In the evenlnll of the same day It 
Is bad. If the Indictment charlle a past offence. It Is 
sutllclent. Moreover under our statute (Code 18111. 
ch. 1118. I 10). the omission to state. or an Imperfect 
"tatement of time. does not hurt an Indictment. 
One day can be stated and another proved. State v. 
Emblem. 44 W. Va. 521 .• S. E. ReP. 1081. 

No MIr4e of Statlnlf Time In IUl ladlctaaent CIID VIti. 
ate It.-~ince the act. Code of 1800, ch. lI07. sec. 11. no 
mode of statlnll the time of an offence In an Indict· 
ment or presentment can vitiate It. Sledd v. Com .• 
III Gratt. 8UI-

D. EXPRESSION OF DATE IN FIGURES.-Uslnll 
flll'ures Instead of words. In settinll out the dates of 
an Indictment Is not a fatal defect under sec. 11. p. 
770 of Va. Code of 1M11. which declares tbat an Indict
ment or otber accusation shall be quasbed or 
deemed Invalid for omlttinll to state. or Btatlnll 
Imperfectly tbe time at whlcb tbe offence was com
mltte4. wben time Is not the e8Sence of the offence. 
Lallier v. Com .• 10 Gratt. 718; Cady v. Com .. 10 GralL 
7711. 

XIL LA YINO VBNUe. 

A. GBNERALSUFFICIENOY.-No Indictment can 
be lI'ood witbout expressly showlnll some place 
wherein the offence was committed. which must 
appear to bave been wltbln tbe jurladlction of the 
court In whlcb tbe Indictment la taken; and It Is 
alao necessary to prove that It was done In tbe 
countT where the Indictment Is found, and the trial 
had. State v. Hobbs. 87 W. Va. 8111. 17 S. E. Rep. 881. 
It Is necelltlary to aver and to prove the place 

where the crime with whlcb the accused stands 
cbarlled was committed. It Is not sutllcient to aver 
tbat the offence was committed "witbln the juri&
diction of tbe court" wblch ill a conclusion of law. 
Early v. Com .• 113 Va. 787, 1M S. E. Rep. II8G. 

Na_ of County In Body Safflclent.-TbOUllb tbe 
nallle of the connty be left blank In tbe marlllu of 

. an. \ndlctment for misdemeanor, It Is enoullb If the 
county be stated In the body of tbe Indictment. 
Tefft v. Com.,8 Leillb 721. 

SaffldeDtAv_elltof Place.- An Indictment, wblcb 
In express terms avers tbat an offence was com· 
mitted "at the said city of Rlcbmond and wltbln tbe 
jurisdiction of the said bustiD/1'8 court of tbe city 
of Rlcbmond" Is sntllclent; and It Is not necessary 

to state tbe place In the city where tbe assault __ 
made. Bacclll'alupo v. Com .. 88 Gratt. 807. 

Hlr .... Oat Coavlc:U-Wllere llIdlctable Ior~
A convict who has been sentenced to a term of 
Imprisonment In the penitentiary lao In contempla
tion of law. still In the penitentiary. althol1lrb be 
may bave been hired out. In accordance with statu· 
tory provisions. Hence be may be Indicted and 
tried In the county In wblcb the penltentiary 1& 
located for an offence. " (I •• the murder of bls trnard 
committed In another county. Rutlln v. ColD •• :n 
Gratt.7IIO. 

Venae of Acceuorlal Art-An indictment wbich 
falls to lay the venue of the accessorial act of COUD

sellnll. advlalnll. abettinll. blrlnll. etc... accordlnl\r to 
the fact Is bad on demurrer for uncertainty. State 
v. Elllson (W. Va.), 88 S. E. Rep. 57 •. 

Proof That the Offeace W .. Lald In tbe Ceaaty .. 
Venae.-An Indictment cannot be sustained w1thou~ 
proof that the offence was committed wlthln the 
county or corporation where the venue Is lald. But 
a stronll presumption raised thereof by the evidence 
Is sutllclent. Rlchardson's Case, 80 Va. lSi; BuUer 
v. Com" 81 Va. 1511. 

Two Place. Prevlo"'y nentloned.- Wbere the 
Indictment In the caption names one county and in 
the body of It speaks of the defendant as of another 
county, tbe cbarlllnil the offence to have beeu com
mitted in tbe county aforesaid, Is error. it not 
belnll allelled with 8ulftclent certainty tbat the 
offence was committed lu tbe county In wblch the 
Indictment was found. Bell v. Com., 8 Gratt. eoo.. 

XIII. SUJU>WSAOE AND IU>PUONANCY. 

Tbe objection made to the flrst oount of an inc:.lct· 
ment that It Is Insensible. or contradictory and 
repulI'Dant, In speakinll of tbe "aforesaid tUh day 
of December" wben no other day tban the eth of 
December Is before mentioned, Is not a. fatal de
fect under sec. 11, p. 770, of Va. Code of 18G. which 
declares tbat no Indictment or other accusaUom. 
shall be quasbed or deemed invalid for omltUnl\r 
to state or Btatlnll ImperfecUy the time, etc-, or 
for tbe oml88lon or Insertion of words of mere 
form or surplusalle. The word "aforesaid" before 
"tbe 14th of December" Is mere surplDsall'e. Lazier 
v. Com., 10 Gratt. 718. 

lndlctment.-An Indictment cannot be quashed 
because It allelles tbe weapou In the altemaUve. 
as a "pistol or revolver," tbe expression "or revol
ver" was mere surplu_&Ile, and could be rej_ted. 
and therefore need not be proved. State T. New
som. 18 W. Va. 8511. 

XIV. DUPUCITY. 

A. THE GENERAL RULE FORBIDDING DU
PLICITY.-Dupllclty, or doublepleadlnl', consists fD 
allelllnil for one slnille purpose or object, two or 
more distinct lI'rounds of complaint, when one of 
them would be as effectual In law as both or all. A 
defendant cannot be charlled lu one and the same
court wltb two or more Independent offeuces. as 
sucb, subject to dlfferent penalties. Sprouse T. 

Com .. 81 Va. 874 . 
Tbls Is a fault In all pleadlDll, because It PI'Oduces 

useless prolixity. and tends to confuslon and to the 
multlpllcatlon of I88Ues. Sprouse v. Com., 81 Va. 
876. 

'where openlnl' (1) a barroom, and (I) aelllDJr 
Intoldcatinlr llquors tbereln. are cbarlfed In the 
same Indictment, In the lanll'D&Ile of the statute_ 
and as belnll done at the same time and place. they 
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constltnte tOl'ether onlY one offence. and there can 
be but one punishment, and the Indictment I¥l 
cbararlnl' is not bad for duplicity. Morlranstern v. 
Com .. 114 Va. '187. III S. E. Rep. 4011. 

An indictment which charees that defendant 
ltnowlnl'lY and willfully removed a fence from the 
lands of P. and did Injure and expose the erowinl' 
crop of P. then on said land. charl'es bnt one 
offence: and Is valid. Ratcliffe v. Com .. I) Gratt.lJlI1. 

B. KULTIFARIOUSNESS.-"The rule Is well set
tled that no matters, however mUltifarious. will 
operate to make an indictment double. provided. 
tbat all taken tol'ether constitute but one con· 
nected charge, or one trausaction. " LBWIB. P., in 
Early v. Com .• 811 Va. 1I:Il1. 11 S. E. Rep. 7IIli: Sprouse 
Y. Com .• 81 Va. 874. 
It Is well Bupported by anthorlty that wbere 

Heveral articles of property are stolen at the same 
tlme and place. thoul'h the stolen II'OOds belonl'to 
different persons. the steallnlr Is relrarded as one 
transaction. and. therefore. as one offence. which 
may be charl'ed In a sinl'le count. Alexander v. 
Com .• 110 Va. 810. 110 S. E. Rep. 'lSI. 

C. DISTINCT OFFENCES AS ST AGES OF ONE 
CRIKE.-Where several distinct acts are connected 
with the Hame I'eneral offence thoul'h they are 
Hllb'ect to the same penalties and mlll'ht be dlstlnct 
crimes. If committed by different persons. or at 
different times. when they are committed by the 
same person. at the same time. they may be consid· 
ered as representinw 8taees of the same offence, 
and may be 'olned lu the same count of an Indict
ment as constitutinlr a slnl'le violation of the law. 
Alexander v. Com .. 110 Va. BOIl. 20 S. E. Rep. 782; Early 
T. Com .• 811 Va. 1122. 11 S. E. Rep. 781>: Sprouse v. Com., 
81 Va. 878. 

D. GREATER INCLUDING LESSER OFFENCE.
When the offence charged Includes or embrace. 
another or smaller con!ltituent offence. the charll'e 
of such other offence will not render an indictment 
double. Hardy v. Com .• 17Gratt.liIIII: Miller.,. Com. 
(Va.). 91 S. E. Rep. IiOO. Thns where an Indictment 
containing one count charl'ed both an attempt to 
kill and murder and a felonious assault, the court 
beld that the charll'e of felonious assault was an In· 
nedleut of the felony wblch the accused was 
indicted for atlemptinl' to commit. and was em· 
braced In the substantive ollence. 80 that there was 
In reality only one offence charll'ed. Killer v. Com. 
(Va.). 21 S. E. ReP. 1>00. 

Dowdy v. Com., 9 Gratt. 'llI'7; Kirk v. Com., 9 Lell'h 
8B'7. . 

SImIe-Vea_ lD Secoad Ceaat.-The """'" of the 
second count of an Indictment Is laid by the words 
"In the said county." The caption of the indictment 
Is "Vlreinla, Roanoke Co .. to wit." It Is ob'ect~d 
that had the first count been Quashed, the other 
count would have no caption. and no """"' 
would have been lald. The court held that the 
captlou of the Indictment applies to the whole 
Indictment aud to each countlu It. Wrll'ht v. Com .. 
82 Va. 185. 

s...-Coant ParsalDI' Lan ....... of Statute.-An 
Indictment which charl'es a prillOner with the of
fences of falsely makinI', forarlnl' and counterfeit,' 
11lI'; of causlnl' and procurlnl' to be falsely made. 
foreed and counterfeited, and of wllllnl'lY actlnl' 
and asslBtinl' In the said false makinII'. forglnll' and 
counterfeltinll'. Is a II'OOd Indictment. thoul'h al,l 
these charl'es are contained In a slnl'le count: the 
words of the statute beinll' pursued. and there belnl' 
a I'eneral verdict of pllty. 'udJl'ment oUl'ht not 
to be arrested ou the !l'round that the offences are 
distinct. BaRnick v. Com .• 2 Va. cas. IIIi8. 

2. CONVICTION OJ' LJII88BB O""D~ E .... -.-r. -
Where there is but oue count in an Indictment, 
upon which the accused may be convicted of one 
of several offences which are covered by the Indict
ment, the verdict of the 'ury findlnll' the accused 
pllty of one of the Bald offences Is a verdict of 
acquittal of all the others of a hla'her erade: 
as on an Indictment for murder. a verdict finding 
the accused pllty of manslaulI'hter. Is a verdict of 
acquittal as to the murder. Q,,_,: If this rule 
applies where on an Indictment for murder the 
'ury find the prisoner pilty of murder In the 
second deJl'ree. While tbe practice had always 
been, In this state. to frame Indictments for murder 
with a slnl'le count, It was otberwlse until recently 
with respect to Indictments for malicious asHaults. 
Under the Code of 1819, the course uulformly pur· 
sued was to Insert two counts-one for malicious 
and the other for an unlawful assault. At the 
revisal of 1849 a chanl'e was Introduced, 80 that the 
commonwealth may now proceed upon a slnl'le 
count for malicious shootlnll'. stabblnll' or cuttlnll' 
with Intent to klll. and under It may convict the 
accused of the offence charged or unlawful doing 
such acts. or. Indeed. of any other offence. felony or 
misdemeanor which Is substantiallY charll'ed In the 
Indictment. Canada's Case. 22 Gratt. 9011. It can 

E. CONJUNCTIVE AND DISJUNCTIVE AVER· hardly be supposed It was the desll'n of the learlKla· 
KENTS. ture. even If It were competent to do so. to deprive 

I. CONJUNCTlVB AVIIRJIDTs.-Where a statute 
enumerates several acts In the alternative. the 
dolnl' of any of which Is subjected to the same pun· 
Isbment. all of such acts may be charl'ed cumula· 
tlvelY as one offence. Korll'anstern v. Com., 114 Va. 
78'1. III S. E. Rep. 402-

2. DI8.JU!f('"l'IVB AVWRllBNTB.-It Is not an error to 
use the word "or"lnstead of the word "and"Iii. de
scrlblnll' the various kinds of spirituous liquors and 
drinks charl'ed to have been sold In the indictment. 
Korwan v. Com .. 7 Gratt. 1iIIII: Cunnlnll'bam v. State. 
& W. Va. 1iOB. 

the accused of any Important rllI'ht which apper
tained to an In:lIctment framed under the old law. 
If. upon an Indictment contalnlnll' two counts. the 
defendant, belnll' convicted of the lesser offence. 
could not aJl'aln be tried for the ereater. he oUlI'ht 
not to be deprived of that prlvllell'e. because, all a 
matter of convenience the commonwealth may now 
proceed upon a slnll'le count In an Indictment. 
Therefore on an Indictment for malicious stabbing 
with Intent to kill. a verdict findlnlr the accused 
pllty of unlawfully stabbing with Intent to'kl1lls 
an acquittal of malicious stabbing and on a new 

XV. COUNTS. trial the accused can be tried tor nnlawful stabblnlr 
A. GENERAL INCIDENTS. only. Stuart v. Com., 28 Gratt. 96t; State v. Cr08ll, 
J. COUNT-EACH COUNT A SBPAB.ATB INDlcrJlBNT. 144 W. Va. 8UI .• S. E. Rep. 11:.'7. See also. Canada v. 

-Each count In an Indictment Is considered to alii Com .. 22 Gratt. t!8II. 
Intents and purposes a separate Indictment. Llnk- AceDIed on Second Trial CaDnot BeTrlecl for a Hll'her 
ons v. Com .• II Lell'h 608; State v. Shores. 81 W. Va. Offence.-Whenan accused Is convicted of an offence 
491. 7 S. E. Rep. 418; State v. Smith ... W. Va. 814: I an d applles for and obtains a new trial. he therebr 
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waives his former 'eopardy and subjects himself 
to furth~r trial. And where more than one offence 
Is distinctly or substantially chareed In one C01l.llt 
of an ,Indictment. and there has been a verdict 
thereon. which has been set aside. and a new trial 
awarded. on such trial tbe accused sball remain 
liable to be convicted of any offence chareed In the 
Indictment for which there III no severer penalty 
than for the offence of which he was convicted. 
Benton v. Com .. III Va. 782. 21 S. E. Rep. 41IIi. 

S. COUNT DIIFIICTIVII FOB UNCllBTAINTY.-Au In· 
dlctment coutalned two counts. the second of which 
was as follows: "And the'urors aforesaid. on their 
oaths aforesaid. do further present. that the said 
John C. Richards. Benjamin F. Fry. and Addison 
Buchanan Fauver. on a certain day. to wit: on the 
18th day of October. In the year 18111. In the nighttime 
of that day. In the county aforesaid. a certain 
other bulldlne then and there of ereat value. to wit: 
of the value of '1,000. belne the property of," etc. A 
motion to quash was addreased to the second counL 
The court held the second count defective for un
certainty. and said as follows: "There must be 
certainty In every Indictment toucblne the thine 
wbereln or of which the offence Is committed. This 
certainty consists In the special description of the 
persons, places and thlnp mentioned In the Indict· 
meut. with their respective names. situation, extent. 
nature, Quantity, number, value and ownership." 
The couut was also held bad as charir\ng no offence 
under sec. 5, ch. 8 (Acts 1877-8. p. 287: Amended Acts 
18111-2. p. 401) of Criminal Code. Richards v. Com .. 81 
Va. 110. 

4. CON(lLU8.ION or COUNT8.-Iu Vlrg\nla each count 
In an Indictment must conclude "aealnst the peace 
aud dlenlty of tbe commonwealth:" and the count 
which omits It. Is fatally defective. Thompson v, 
Com .• 10 Gratt. '124: Carney's Case. f GratLII46; Early 
v. Com .• 88 Va. 921. 11 S. E. Rep. '795. And In West 
VlrIr\nla each count must have the conclusion 
"aeainst the peace aud dignity of the estate" else 
It Is fatally defective. Lemons' Case, f W. Va. '7156: 
State v. McClung. 811 W. Va. 280, 13 S. E. Rep. eM. And 
It was held In tbe latter case tbat advantue of this 
defect mlebt be taken for the flrst time In the appel· 
late courL 

B. JOINDER OF COUNTS AND OFFENCES. 
I. IN'GBNBRAL.-In all cases Wbere there are two 

or more counts In the Indictment, whetber tbere Is 
actllally one offence or several. each count Is 
regarded as a separate Indictment. and Is supposed 
to represent a distinct offence. Linkous v. Com .• II 
Leleh Q: State v. Shores. 81 W. Va. fill, 7 S. E.Rep. 
f18; State v. Smith. 2' W. Va. 814: Dowdy v. Com .. II 
'GralL m; Kirk v. Com .• II Leigh 827. 

Counts Connected by WorU of Reference.-''Tbe een
eral rule Is, that each count In an Indictment must 
be sutllclent lu Itself to make a complete Indictment. 
and averments In one count canuot aid defects In 
another. To 1I0me exteul the pleader may avoid 
repetitions by referrlna- from one count W another. 
But the reference must be so full and distinct, as In 
effect to corporate the matter eolnll before with 
that In the connt In which It Is made." Per SNYDBR, 
J., In state v. Bruce. 26 W. Va. Un 

2. GBEATER INCLUDING LBSSBR 0"FIIN08 - GBN
BRAL RULB.-The charge of an offence of a lower 
grad£' may be embraced In the cbarge of a hla-ber 
offence, when tbe hillher Involves tbe commission 
of the lower. a!1d when the Indictment contains all 
tbe substantial allellaUons necessary to let In evi
dence of the lower erade. Wrleht v. Com., 82 Va. 

189 : Stuart v. Com .. 28 Gratl. II6f : State v. Cross. ff 
W. Va. 815. 211 S. E. Rep. 527. 

Pelonles and nlademeanors.-The Code of 1880. cb. 
1lO8, sec. 27. P. 888, declared that "If the person ID' 
dlcted for felony by the 'ury be acquitted of pan 
ana convicted of part of the offence cbareed. he 
shall be sentenced for such part a!1 he Is so COD

vlcted of. If the same be substantially char.-ed. 
whetber It be felony or misdemeanor." Hardy and 
Cnrry v. Com., 17 Gratt.li8:S: Canada's ease. HGratL 
902: Stuart v. Com .• 28 GratL 116f. 

S. JOINDER OF COUBTS CHARGING On OrPBlCOIL-It 
Is not error for an Indictment to contain more thaD 
one count charir\nll the commission of the aaDle 
offence with such varied description of the persoD 
or property which Is the sub'ect of the offence. or 
of the title of the ownership of the propeny. or of 
the means. Instruments. and aeencles by which the 
offence was committed as will meet the various 
aspects In which the evidence may present Itself 
upon the trial. State v. Shores, 31 W. Va. 4»1." s. 
E. Rep. f18 : State v. Smltb. Sf W. Va. 814; Speers T. 

Com .. 17 Gratt. 670: Dowdy v. COm., II GratL 731. 
And where the chara-es are of the Rame eeneral 

nature and the counts are manifestly In.IIened to 
meet different phases of the evidence, tbe Indict· 
ment will not be quashed; neither will the prosecu. 
tor be required to elect on whlcb count he will 
proceed to trial. State v. Shores. 81 W. Va. fill. 7 S. 
E. Rep. 418; State v. Smith. Sf W. Va. 81f; State v. 
Hallda.28 W. Va. IKJ2. 

4. JonmBB or COUNTS roB DlSTllfCTOFFBNCBB AXD 
ELBCTlON. 

a. Joftt4w ill G~al.-If an Indictment contain 
different counts Which are In fact for separate anel 
distinct offences the prisoner can neither demur 
nor move In arrest of 'udllmenL Mowbray v. Com •. 
11 Lelllh &til. As the only mode of ob'ection to them 
before plea Is "by an application of the court to 
quash the Indictment lest they mlllht confound the 
prisoner In his defence. or pre'udlce him In his 
challenlle of the 'ury" In sucb case. If the defect Is 
discovered after the 'nry are sworn and before the 
verdict Is found the court may require the prose. 
cutor to make bls election on which charlle he will 
proceed. Dowdy v. Com .• II GratL 781; LazIer T. 

Com., 10 GratL 712: State v. Smith. U W. Va. 814: 
State v. Shores, 81 W. Va. fill. 7 S. E. Rep. 418: Mow
bray v. Com .• \l Lelllh tlfll. But the court will only 
listen to such request when they see that the 
charlles are actually distinct. and may confonnd 
the prisoner. or distract the attention of tbe 'ury. 
Mowbray v. Com., \I Lelghtlfll. If a prosecutor in 
any case be pnt to his election he should be reo 
qulred to make such election before the prilOOner 
opens to the 'ury his defence. State v. Smith. ~ 
W. Va. 81f. 

b. Ojf,nct. 0/ SarM Kiftll.-Where offences of the 
same character,dlfferinlr only Indellree. are DDlted 
In the same Indictment. the prisoner may and ought 
to be tried on both charlles at the same time. 
Dowdy v. Com., II Gratt. 782: Mowbray v. Com .• 11 
Lelllh 650. 

c. Joirtd~r of Felollk •. -In cases of felony. wbere 
two or more distinct and separate offences are con
tained In the same Indictment. the court. in its ell~ 
cretion. may quash the Indictment or compel the 
prosecutor to elect npon which he will proceed ; 
but In point of law. it Is no ob'ection that two or 
more offences of the same nature and upon which 
the same or similar ,ndllmf'nt may be Kiven. are 
contained In different counts of the same Indlct-
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ment. Dowdy v. Com., D Gratt. 781. JUDO. HARBI· 
SON. In Mitchell v. Com., l1li Va. m, 00 S. E. Rep. 8112, 
said. In speaklna- of the joinder of felonies In differ· 
en t counts of an Indictment, that, "If the court sees 
that the chara-es are so distinct that to try them 
toa-ether would confound the prisouer, or distract 
the attention of the jury, It will require the com· 
monwealth 's attorney 10 elect which coun t he will 
try first." There are some caMes of felony In which, 
even thoua-h the chara-es are distinct the prisoner 
wlll not be confounded or the attention of the jury 
distracted; and In which, therefore, the chara-e 
may probably be Included In the same Indictment 
and tried lOa-ether; as. for example. the case of 
fora-lna- and utterlna- the same ludlctmeut, Which 
are dl"tluct offences and yet are often chara-ed In 
the different counts of the same Indictment. Com. 
v. Ervin. 2 Va. cas. 837; Huffman's Ca.'Ie, ORand. 
os:;; Paa-e's Case. D Lela-h 683; Mowbray's Case, 11 
Leigh 6f3; Dowdy v. Com .. 9 Gratt. 781. 

d. Joinder of Jll.defMa7lOr.-In point of law It Is no 
objection that several misdemeanors of the same 
nature, and upon which the same, and a similar 
juda-ment may be a-Iven, are contained In different 
"ounts of the same Indictment. This bas been Iona
tbe a-eneral" and well-8etUed rule of the common 
law, and cannot now be disturbed, 1 Cbltty Cr. Law 
U9; Dowdy v. Com .. D Gratt. 127; Scott's Case, If 
Gratt. 118'7; 1 Blsbop's Cr. Pro. sec. 451; Mitchell v. 
Com., l1li Va. 770, 20 S. E. Rep. 8112. In the case. how
ever, of mere misdemeanors, which are only pun
h,bed by flne and Imprisonment. the prosecutor Is 
permitted to join and trY several distinct offences 
in the same Indictment. and wltbout belna- required 
to elect on wblch chara-e he will proceed. 1 CblLly 
(~. Law 2fD; Dowdy v. Com., II Gratt. 127; Mitchell 
v. Com .. II. Va. 775, 20 S. E. ReP. 8112. 

t. Joindn- 01 F~lo,d" and Jf'l8dmlltlllOr,.-The a-en· 
eral rule of the common·law practice Is to allow 
several felonies or several misdemeanors to be 
chara-ed In several counts In one Indictment. but 
not to allow tbe joinder of a felony with a misde
meanor aud It appears tbat this rule Is still In force 
In Vlra-lnla. althoua-h In several otber states the 
common·law doctrine has beeu extended so as to 
admit of tbe joinder of felonies and misdemeanors, 
where the misdemeanor Is a constituent of the fel· 
ony. Scott v. Com., 14 Gratt. 118'7; Hardy v. Com .. 17 
Uratt. 1iIN. 

f. Motion to Elect-JJi6er,tion 01 Covrt.-In cases of 
felony where two or more separate and distinct 
offences are chara-ed In the same Indictment. tbe 
conrt In Its discretion may quash the Indictment, or 
compel tbe prosecutor to elect upou wblch cbara-e 
be will proceed. State v. Smltb, 2f W. Va. 8111. 

An Indictment contalued several counts, one for 
larceny, others for recelvlna- stolen a-oods, knowtna
tbem to bave been stolen; and otbers for aldina
anotber person to conceal stolen a-oods knowtna
tbem to have been stolen. Tbe charges In all the 
counts, bowever, relate to the same a-oods, whlcb In 
different counts are laid to be a-oods of different 
penODS. or of a person unknown. On the trial of 
tbe case under this Indictment, before tbe jUry was 
sworn and before tbey were cbara-ed. tbe prisoner 
moved tbe conrt to compel the attorney for the 
commonwealth 10 elect nnder wblch connt or counts 
of the Indictment be wonld prosecute the prisoner; 
but the court overruled the motion, and permitted 
tbe said attorney to prosecute under tbe wbole In· 
dlctment. To tbls rullna- the prisoner excepted. Tbe 
appellate court held that while, In case of felonY, 

wbere two or more distinct offences are contained 
In the same Indictment, tbe court, In Its discretion. 
may quasb tbe Indictment or compel tbe prosecutor 
to elect upOn whlcb cbara-e be will proceed, It knew 
of no case In wblcb tbe several counts of tbe Indict
ment were all for tbe same offeuce. and ""ere In 
tbemselves a-ood counts, wbere tbe Indictment or 
any of tbe counts had been quasbed, or tbe prosecu
tor compelled to elect ou wblch of them be would 
proceed. Dowdy v. Com., 9 Gratt. 781, 783. 60 Am. 
Dec. SI'. 

"But I have been unable to lind In Vlra-lnla or In 
this state any case In wblch more tban one criminal 
trausactlon was embraced In a slna-Ie Indictment 
for felony, altbough In many cases wbere tbe 
offences are of the same character, dlfferlna- only In 
dea-ree. the Indictments have contalued two or more 
collnts, In whlcb tbe same transactiou lu the form 
of distinct and separate felonies, are represented. 
But as In every such case tbe separate counts are re
a-arded lUI separate Indictments for distinct offences, 
It will In most cases be Impossible for tbe court 
from an Inspection of an Indictment to determine. 
whether the various counts represent tbe same 
transactiou under different forms, or whetber tbey 
In fact represent wbolly dlffereut and dilltinct 
offences. If all, or any of sucb couuts are perfect 
upon tbelr face. a demurrer to or motion to quash 
the Indictment for tbe supposed misjoinder of counts 
must be overrnled, altboua-b some of tbese counts 
may In fact represent separate and distinct offence ... 
for the reason that tbls fact can only be made to 
appear from tbe evidence Introduced on tbe trial. 
'If, bowever, It appear before tbe defendant bas 
pleaded, or the jury are sworn, that he Is to be tried 
for separate offences, It bas been the disposition of 
the Juda-es to quash tbe ludlctment lest It should 
confound tbe prisoner In his defence, or prejudice 
blm In his cballeua-e of tbe jury, for he mla-bt ob
ject to a Juryman trylna- one of the offences, tboua-h 
be mla-bt bave no reason to do 80 In tbe other.' 
Youna- v. Tbe Kina-, B T. R. 108, aud DowdY v. Com .. 
\I Gratt. 7l!II. ADd If tbe juda-e wbo tries tbe cause 
does not dlsco\"er tbe defect In time to quash the In
dictment. be may put tbe prOllecutor to make bl .. 
election on which charlre be will proceed, but If tbe 
case bas a-one to the lenJrtb of a verdict. It Is no ob
jection In arrest of juda-ment." Per WOODS, J., In 
State v. Smith, 2f W. Va. 81B. 

D18tlact Felonln.-Whlle tbe forelrolna- rnles apply 
to offencesa-enerally, It will be seen upon an Inspec
tion of the cases cited that many of the transaction" 
luvolved felonies: and distinct quelltlons bave been 
raised upon tbe joinder of separate felonies In tbe 
same ludlctment: and while It has been beld that 
tbe court In tbe exercise of Its discretion may 
compel an election wben separate felonies are 
cbara-ed In tbe same Indictment and sucb a course 
Is necessary to prevent prejudice or embarrassment 
to defendant In bls defence. State v. Smltb. 2f W. 
Va. 81'; Dowdy v. Com., II Gratt. 127. 

Different MI-s-non.-When different mlsde· 
meanors of tbe same nature are joined In separate 
counts of an Indictment. tbe defendant bas uoria-ht 
to compel an election as a general rnle. Mitchell 
v. Com .. l1li Va. m, 20 S. E. Rep. 8112. 

MI.joIaderofCOlla ..... d Offeac:u-HowTakea Advaa
tap of.-"It Is no objection eltber upon demurrer 
or In arrest of juda-ment tbat separate offences of 
tbe same nature are joined aa-alDst tbe same defeud
ant. and the only mode of objection to a joinder of 
sucb offences In cases of felony. Is a motion to quash . 
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., .. t<> r.nm~l the p .. .,~ecutor to eleeton wblcb cbarll"e tbe II.rst count and OL~ the second count wOL~ defect· 
be will proceed. wbicb motion tbe court sbould Ive tbe "erdlct shonld be set aside and a ne .. trial 
lr1'"ant If the ebarlll!!< Ilrew out of different transac· awarded. BiclI.ank ... ()om .. 81 Va-III\. 
tio)n~. or are not only dbltlnet but may confound tbe 0e6ect .. S-.. ~EHcct.-The defect ui 
pnM>n-rr. or dl"tract tbe attention of tbe jury. Bnt eo~ of u.., .-' . 
It th .. t:barllea are merely distinct. wltbout sucb .. .~t::s Ul an Indictment does notafft<t 
J>reJ tltlit:e. or relate to the same transaction and the~::< -lC :.:Ie r?Sl. and If any count is '000. 
4..,..,;rihe It In different and even Inconsistent ~ I )D~: ~.,. be chen aa-alnst tbe accused. Kirk 
til> a .. to meet tbe evidence as It may transpire. t.be ... ('..:.IlL. j ~ll C. 
motion "bould be denied. And In misdemeaIh'1:' ........ ..-ca-... c.aats.-The rille of practict 
c,",,~. e ... en Ilreater freedom Is allowed. for t.be~ .a =-~ ~ that If an Indictment COlltaln 

will not quasb or compel election e1'eIl ::i>,.= ~ ""lIlt::s. some 1l00d and otbers faulty. aDd 
~ ... eral separate and distinct mlsdemeaD:~ k.~ .. ~e-:L. ",.""tiet of nllty be found. the bad COUDt' 
Inll out of different traDllactiontl.. be ),,:t>e<: ..... == r - :we Ufe,:t the ... alldlty of the Ilood. and jod~ · 
a slDllle defendant: yet. If aa-ainst ....... =-_ =..,~_ ~~ ..... ~ be &i .. en on those wblch are &,004. Is Dnt 
ants. the court shonld qlU$h ~ ;:x,.::, =~ O4:tlili.::ULo!;o .:~s of penitentiary crimes in \'ir· 
Dowdy .... Com .. \I Gratl. -:r.. ~ ~ 'L.....-r-~- ;:.:u.... _It~ the jury 18 to ascertaIn tbe term uf 
.... Com .. II Lehrh ecs. etII." Bu.."'!<: .... -==--.. Jl~ mnr-_-oa.m.onl. since the evidence on tbe bad count. 
I:II-s. tt.lo..T ~1'ate the punlsbment Imposed by lb. 

e. OONVICTION U~LlE£ (\q ~-~~_~ ~!"ll"'~ llowbray .... Com .. 11 Lelllh M3; Clerc T 

-"It Is weU.setU~d law in:l:". ...::0..'-'. . __ ..;."''-_..... . 'm.. S G~tl. 61r.. A statute was passed on tbi. 
J .. ln Stuart ... Com,. ~G".:::. iiiL -=- ~=--"" --.J.) ' ..... ~l!1 \·ircinla. March 14. ISIS. The 43rd ~ti.m 
are se ... e~l counts iz: ax. ID"" ~_ r_ =--- -:.,_ I [ = !t. of whlcb with some sllllht cbanll'e io 
end the ac{'l1tled C"t~::' ~ .. =- :::-,,' =::>- ,a....~,;~'CY. was carried luto tbe (lode of ISt~aod 
liOLylnll uothi~ &>- U. ~.:- .-~ =- ..",- _. ', ~C~ ~ ' C"31~ tile "th section of cb. 201. p.778. One of tlIe 
as an aCQuitw.J tlJ><'a ~ c =.,.. . r:: ::. = ""'~"':L" ~L:'ot d~iIlUs of this statute was to furni-II a 
t.&kes n,. no::'"". ClC :.."\. - ::::- _' "'- "!'.,_ 4 -:.,.,.. ",",,-'aer arraillUed on an Indictment containiof 
ment acc."!'a.ll&.' :.~ .... -. <:0 , . -:.. -:::;.. $ 'n...-:'JQ:SC»Clnts. someof which were faully. amt'ao. 
Pue 1'. emn. ~ J __ -: _ ___ ~: ,;-_-::' .:.;,C".,e.:tlDIlhimselfaa-alnstanyprejudiceorlnjoTY 
_: p~~' .. \~» .. __ :.. __ = ':'~_~ y . ~~btarisefromsu"bfaultycollnts.towit.b1 
Bennt't : ,';,. ';;b..s .... -_ -. '-". _'-_'1 ~ .a. : .. 'c: ....... on bi" trial. to the court. toln."tructtbt' 
H ... lt"" '.a. ~ _ ..... - .. , ...... .J: _ .- "II ... : .. ~ :-L""":'> .!Isrea-ard them: and that If the COUrt sboold 
,-:;u. ;:; :-.<~~. to) the l'rejudlce of the prisoner. to lli1'e sucb 

• S - .. ~ ________ _=_ . ~...:...~,;t,;VI1. it would be all erro)r wblcb be would 
_ .~ .. ...... ...-:-:~ ~ J..-. u .... .a. !"~!lt to ba ... e redres.~ by appeOLl. Rand T. 

_.;" ....... --,,'" .::-t' "L- 1:: .L ..... \..-l.'C1_ ..... r.ltt.. is. - .-: -~ . 

_ _ _-.:.::» c.L A '~""'<1er beinll a.rralII'ned on an Indictment <.'00-

_" ..... ~. _.,"~.,.,.' : C =~ th~ counts. m01'ed and obwne4 ttlt' 
.r-. ..•. ~ . __ ~ __ ..... " _'''- ,. ._ -= .-,.,: ~_,... ;::.1.~.a.;.,>fthesecoDd. BavlDllobtalnedachanll'e 

;... ._. __ "'-."'-L '!!'U: :~ .....::::e. be wa. .. put on trial on the wbole indict, 
.. : _"", _~Cl 10. ~.! :tte:t:.a.::.-! J\ieaded not nitty the~to. witbout takiDIt' 

-~ --

.:...b- ~ .• ~_.:",,-

1I!r- 'f':" =""'- '" 
-. -...; ~ . 

--...: - -

-. . 

----..... 

~ ~ '.~ '. ~ -.: ..... ~, la :..1< ~T :. .... ,.:.: .... "'e' to",t tbe- qlla.,biDC of th~ 5eCOnd count by ..... ~., ~ .... ', '- =... :loe , .... -.;.n l.Q wbh:h he was II.rst a.rralII'ned. 

,. "-~ " . 

.,.,.. -.:. 

..\ ~::e~ ~t'\!ict of nUt,. was found aa-ainst bim 
=.! ·::·..:...ne:lt re:ldt'red thereon. H,ld... t.bat en'o 
:: : : !lo< _-"-"::,,,,,,,,,:,<'<1 that the prisoner did not in eff.,.;t 
....1>. '" ~e NO":!: o)t the order quasbiDll t.be ~l·,>n.J 
. ... ~:l:. ~=."'! :!::~l it.-u an error to a.rraleu and tr~· 

, .. 
_ .. .. \ .. ....:..:... : :~ ~ • .:~ ) . 'lI .... 'Co :=:!~ _!r.,,'l~ indictment after that count bad 

~ ":l("O('1 ;~!~. still i: .-as Dot an error to his pre'}
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xn l'tOl.l.E ~.il. 
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nay Be Eatered after Reversal upoa Appeal.-A 
~U,pro.eQul may be entered after verdict aDd jud&,
ment awalnst the prisoner has been reversed. upon 
aD appeal taken ; and a new Indictment may then 
be foond awalnst him. In this case the Indictment 
cbar&'ed the ownen;hlp of the propert,)'. which was 
atolen. to be In a married woman, which char&,e was 
held Insuftlclent. Hutrhes v. Com., 17 Gratt. 5Gb. 

B. EFFECT.-An Indictment for felony did not 
cbar&,e the offence to have been done " feloniously. " 
It was held by the court that the prisoner could not 
be convicted of felony ou the Indictment; but In 
order to his beln&' tried for the felony, a Milt pro.tQui 
may be entered by attorney for the commonwealth 
with the consent that the court ou the said Indict
ment and a new and proper Indictment may be 
exhibited and found aplnst the accused for the fel
ony ; on which new and proper Indictment he may 
be tried, notwlthstandln&, the proceedlntr8 had upon 
the old and defective Indictment. 2 Rob. Pro (old 
ed.) 1l!7.; 2 Va. Cas. 7lrlll ; Randall v. Com .. 24 Gratt. 
4M4. 

On a trial of a prisoner on an Indictment upon a 
plea of not 1fIl1lt,)', the evidence for the common
wealth disclosed that the denomination of certain 
Dotes were In fact known to the &,rand jurors, while 
the Indictment chartred that they were " to the 
jurors unknown." H,ld, It would certainly at this 
lltai'e of the proceedlnp, have been competent for 
the attorney of the commonwealth to have entered 
a ftOlull1'oHQ.d, nnder this Indictment, and preferred 
another Indictment, by the same or other nand 
jury, atraiost the prisoner leavlntr out the words 
"the denomination of which said notes are to tbe 
jurors unknown" ; and certainly to the second 
Indictment It could not be pleaded In bar that the 
prisoner had once before been tried for the same 
offence, or, In other words, was put twice In jeop
ardy. Robinson v. Com., 32 Gratt. 870. 

To an Indictment awalnst him for stealln&" tbe 
prisoner pleaded autr, foil acquit. The court held 
that a noUt 1l1'0.tqu; entered by the attorney for the 
commonwealth, and a conRequent dlschartre from 
custody, Is not an acquittal, or dlschartre from 
further prosecution, and therefore does notsupport 
tbe plea of autrt/oi. acquit. Lindsay v. Com .. 2 Va. 
Cas. S46. 

XVII. OBJECTIONS. 

A. BOW MADE GENERALLY.-Where an Indict
ment I" so defective that any judgment thereon 
rendered atralnst the defendau t would be erroneous 
he may take advantage of such defect by motion t~ 
qua.~h the Indictment. or by demurrer tbereto, or 
by motion In arrest of jud&,ment. State v. Ball. 30 
W . Va. 882. 4 S. E . Rep. 846. 

Errors Cured by Statute 0' _' .. I"-In an ludlct· 
ment for mallclouR and voluntary shooUnll, tbe 
term wil(fullv belntr uRed for voluntarill/, Is cured by 
tbe statute of jeofalls. A conclusion atralnst the 
acts of the &,eueral assembly, when there Is but one 
act. Is also cured. The omlsslou to state that the 
&,rand jury was impanelled In the superior court 
of the county (the county Itself being mentioned), 
If aD error, Is alllo cured. TrImble v. Com .. 2 Va. 
cas. 143. 

OIIIlulon of Contra Forma .. ,Statuti Cured by Statute 
.f Jeolal".-Indlctments for horse steal\utr need not 
conclude comra/ormam .tatuti, and even If It were 
proper that they Hhould, the omission Is cured by 
tbe Vlrtrlnla statute of jeofalls. Chiles V. Com .. 2 
Va. Cas. lIIIO. 

Defec:tlve IndlctlDeat Cured by Statute o. _.alls. 
An Indictment for trrand larcenY,ehartred the&,oods 
to have been stolen on the "21st of December, one 
thousand el&,bt bundred and tweml/·tll.t," leavlnlr 
out the "r" In the last word. Held, this Is cured by 
the statnte of jeofalls. Aldrldee V. Com., 2 Va. 
Cas. 447. 

B. MOTION TO QUASH. 
I. GIINBRAL RULKS-As A.N EXIIBCI8B 01' DlSCIIK· 

TIoN.-Tbe motion to quash Is not a proceedlntras of 
rlllht, but the power Is vested In the discretion of 
tbe court to refuse to qua.qh and to compel the de· 
fendant to resort to his other remedies by demurrer 
or by motion In arrest of ludtrment. . Richards v. 
Com., 81 Va. 116 ; Bell v. Com .. 8Gratt. 603; Common
wealth v. Lod&,e, II Gratt. ClIIII; Commonwealth V. 

FOlltrY, II Leltrh 888 ; Litton's Cue. II Gratt. 6111 : 
Minor's Syn. Cr. Law 288 ; Commonwealth v. Mc· 
Caul, I Va. Cas. m. 

2. FOR WHAT DIII'ECT A. COURT WlLl. QUAsH.-In 
prosecution for felonies and other serlou" offences. 
the court will not. on the motion of tbe prisoner, 
quash the Indictment. unless where the court haa 
no jurlsdlctt"on ; wbere no Indictable offence 114 
char&,ed ; or where there Is some other substantial 
and material defect. In other cases he will be left 
to his demurrer, motion In arrest of judtrment, or 
writ of error. Bell v. Com. (11151),8 Gratt. 600; Com . 
v. Litton (1849). II Gratt. 6111 ; Buff.v. Com. (lW), 14 
Gratt. 848, 111'>1 . 

And In State v. Ball, 80 W. Va. 883. 4 S. E. Rep. 11411, 
It IRsald that the court will not quash an Indictment 
except In a very clear case, but In doubtful ca"ell 
will leave the party to his demurrer or motion lu 
arrest of jud&,ment. 

After aD Indictment for a felony, the indictment 
will not be quashed, because the clerk of the exam· 
Inlntr court has not inserted the justice's warrant 
of commitment of the prisoner In the record. 
Kemp \'. Com., 18 Gratt. 114W. 

8. SPIlClAL INSTANCBS 01' QUASHING.-A perllon 
examined in a county court on a charlle of /orolnu 
an order. and committed by that court for trial In 
circuit superior court for the /01'(ltrl/ only. cannlll 
be tried there for utttrino and publi6llinq the order. 
Therefore, If tbe Indictment a&,alnst the prlsouer 
contains counts for the fortrery, and counts for 
utterln&, and publlshlntr, the circuit superior court 
outrht to quash these latter countR. Mowbray v. 
Com., 11 Leltrh 848. 

QulZrt, If a person who has been retrularly lIum
moned to show cause why an Information "hall not 
be flied upon a presentment found awalnst him by 
the &,rand jUry. aDd falls to appear, can, after tbe 
Information has been flied, move the court toqua~h 
the presentment. Com. v. Scott, 6 Gratt. 897. 

After an Indictment for a felony, the Indictment 
will not be quashed. because the clerk of tbe exam· 
Inlntr court bas nut In,,,ned the !uhUce'" ,,'arran t 
of commitment nf tbl: priMmer In the rcC'nrc1. 
Kemp V. Com .. I Gratt. l~i\I. 

An Indictment cannot be C1uasheu ,;n tbe lrTouo,l 
that Improper evidence: wa .. ~Ivl!u b tOTt' the Ifran,1 
jury. Wadley V. ('om .• 9 \'0&. i'03, :G ~ • .t::. Hell .• ~. 

4. SCOPS or MOTION, A lnntlou to I(aa,-b {,)r ,1 -
fects on Its fac e. wh ... r" the mull. n I lIeneral. will 
be overruled, If the lu,llclm nt , · "nt.lIll~ uuc 1101,1<1 
couut. State T . artrillb l, l:I! W 'a." 

Ii. ORDEROI' M '·lO,·-\\unl1l_-_.....A 
to quash, not b Inll one .. f 
lrTanted by the courl tn lh 
received when pr 
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face. first, that It has been found by competent 
authority, In accordance with law; second. that a 
particular person mentioned therein, has done, 
within the jurisdiction of the Indictors, 8J1ecUIc 
acts at a specified time; third. that such acts, so 
done, coustltute what the court can see, al a queSt 
tlon of law. to be a crime justlfylnll' the punishment 
IIoni'ht to be Inflicted. State v. Williams, If W, Va. 
Pili. 

a. D6(Jrtt of C~rtaiAtIl.-An Indictment must fully 
and plainly Inform the accused of the precise crime, 
for which he Is to be tried, 80 that he may know 
all'alnst what to prepare his defence, and may plead 
the judi'ment In bar of another Indictment &i'&lns~ 
him for the same offence. State v. Schnelle.:U W. 
Va. 778; Head's Case. 11 Gratt. 8UI; Arrlnlrton v. 
Com., frT Va. lIS, 12 S. E. Rep. 224. 

A rule not affected by the statute now broUlrht 
Into S 4011 of Code of 1887, which provides that "no 
exception shall be allowed for any defector want of 
form In any presentment, Indictment, or Informa
tion" for an offence aplnst the reveuue laws, but 
that "the court shalllrlve judwment therein accord· 
Inlr to the very rli'ht of the case." YOUDi"S Case, 
15 Gratt. 11M; Arrlnll'ton v. Com., frT Va. Il8. 12 S. E. 
Rep. 224. 

Every indictment must !let forth a complete 
offence,omlttlni' no Ina'redlent which enters Into 
the composition of It. Hampton's ClUIe, 8 Gratt.llIIJ. 

And It was said In Thomas v. Com., 8 Rob. 7116, that 
"In all Indictments, the offence cbarlred should be 
averred distinctly and directly, and not by way of 
lutendment or arlrUment." 

Llbel-innaendo.--It Is an elementary rule of plead
Inll' that whatever Is allei'ed must be allelred with 
certainty, and one of the means of Insurlnlr cer
tainty In a complaint or ludlctment for slander or 
libel Is an Innuendo. State v. Aler, l1li W. Va. Mil, 80 
So E. Rep. 5I!5. 

Violation of Public Law,-Every Indictment must 
"hoW Ilpon Its face that some public law of the state 
has been violated, and that the offender has been 
Indicted therefor. In the manner and within the 
time prescribed by the law of the land. State v. 
8all. 80 W. Va. 382. 4 S. E. Rep. M5. 

Sufflc:lent Certainty In an Inlo ...... tlon.-An Informa· 
tlon, which charged tbat "John Feely did use means 
to I'revcnt, and did then and there prevent. one 
Samuel Wrli'ht from attendlnlr as a witness to IrIve 
evidence to prDve the execlltlon of a deed of trllRt. 
which deed of trnst was executed by the said John 
Feely to John Draper, after he. the said Samuel 
Wright, had been duly summoned to attend court 
as a wltnes ... to prove. etc .. by Virtue ofa Hummons 
IImued by tbe clerk of said court wbo was duly 
authorized to Issile said summons. which act of the 
Haid Jobn Feely Is contrary to the laws and UHall'eS 
of the commonwealth. alralnst the peace and dilrUILY 
of the commonwealtb." etc .. was held to Ret forth 
the offence cbarlred with sumclent certainLY. Com. 
v. Jobn Feely, 2 Va. Cas. 1. 

Sufflc:lenc:y nay Be Quutlonod In Appellate Court.
Upon a rille to Rhow caURe why an Information 
.. hould not be Hied. the defendant appeared and 
rno,'ed the court to quash the "resentment on tbe 
ground tbat It did not charlre any offence against 
him. but the motion waR overruled. The Informa· 
tion was tben filed. and he pleaded "Dot i'ullty"; 
an,l on trial there wa~ a verdict and judgment 
alfalnHt him. t:llOO a writ of error to the appellate 
cOllrl, he may object to tbe InRumclency of the 
l,reKentment. Bishop v. ('om .. IS Gratt. 785. 

b. N,c~.'it" of CharuitI(J Fact •• -It Is a Ireueral rull! 
tbat In every Indictment the chari'e mWit be sllJll
clently explicit to support Itself, for no latitnde 
of Intention can be allowed to Include any tbl~ 
more tban Is expressed. The Indictment must 
charlre tbe crime with sllch certainLY and precision 
that It may be understood by anyone, allea1.Dc all 
tbe reqUisites that constitute the oilence. that every 
averment must be so stated that the parLY acc~d 
may know tbe lI'eneral nature of the crime of which 
he Is called upon to answer. 1 Chit. Crlm. Law I':!: 
State v. Ball, 80 W. Va. 88:!. 4 S. E. ReP. 6t7. 

What Information for Bribery st an EIectIoa ~ 
State,-In an Information &!ralnst a justice of tbe 
peace for bribery In the election of a c:lerk. It ought 
to be stated with certainLY, that an electloD .... 
bolden, and that, at that election, the vote was 
IrIven. Newell v. Com .. 2 Wash. 118 (88). 

When Indictment Need Not State That Prt.oDer w_ 
Free.-In prOliecutions under statutes. which declare 
that persons "belnlr free." shall be punl.'Ihed In a 
particular manner, different from that prescribed 
for slaves, It Is unnecessary to ch&rll'e In tbe Indict· 
ment the prisoner as belnll' free; for the deSCription 
of the person In such cases, does not enter Into. nor 
make part of tbe ojferw:,. Younlr v. Com., ~ Va.. Cas. 
as. 

c. Matt", of .Judidal .Votic,.-Under Acts Iss.-e.. p. 
5. II>. It Is not necessary In the indictment to allelrc 
that the maJr1sterial district therein mentioned bad 
voted &!ralnst license, for that was a fact of wbich 
the court would take judicial notice. 

Indictment May Be T .... and Abo IUIIfftcleat..-If 
the Indictment may be true. and still tbe accused 
may not be IrUIlLY of the offence described In the 
statute the Indictment Is Insulllcleut. Com. v. 
Younlr. 10 Gratt. eelS; Boyd v. Com .• 77 Va. 55: Statr 
v. Riffe. 10 W. Va.797 .• 

d. Sujflcimcllof lnartilldal LallUfuzl1'.-Grammatical 
errors or the mlsspell\nll' of words In an Indictment 
are not fatal to It, where they do not affect tbe 
sense, and where from the wbole context the 'Word .. 
as well all the meanlnlr can be determined with cer· 
talnty by a pe1'llOn of ordinary Intell\lrence. Statr 
v. Hallda, 28 W. Va. 41l11. 

Cleric:.- Error Not a Fatal Detert-An Indictment 
chari'ed that M. A. McGahan "on tbe 88th day of 
April, 18118. and thence continually. until the day of 
flodlnll' this Indictment, at the oouuty of Mineral. a 
certain l11-lroverned and disorderly bon~. UDlaW_ 
fully did keep and maintain, and In sald bOURe. for 
her own lilcre and Iraln.certaln evll·dlsposed llCrBOn". 
as well men as women. of evil name. fame, and con
versation. to come tolretber. on the days and time .. 
aforesaid. there unlawfully and wllllnll'ly did can!sC 
and procure; and the said penron In the said bouse 
at unlawful times. &sweUln the nlll'ht as in tbe dUo 
on the daytimes aforesaid, there to be and remain. 
drlnklnlr, tlppllnlr. curslnlr. 8wearlnlr. qnarrell~. 
and otherwise mlsbehavlulr tbemselves, unlawfully 
did permit and suffer: to the common nUIi'aDce of 
all people of this state. and aplnst the peace and 
dllrnlty of the state." Defendant demnrred to the 
sald Indictment, assllrUlnll' as &'rOunds of demurrer 
that In uRlni' the lanlrU&!re. "and the said per'SOD In 
tbe said house at unlawfUl times," etc., the Indict· 
ment charll'es that but one perROn was disorder!)'; 
and tbe fact that one person only shDuld bebave 
badlY at a hotel and salcon, by tippllnlr. cunine. 
swearing, etc .. Is not Rulllclent to sustain sucb a 
cbari'e, as It Is a crime which one person, acUq 
alone. could not commit. Tiu covrt htld tbat if the 
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.. enlle be clear. nice exceptions oUlI'bt not to be reo Tbe allell'atlon In tbe Indictment. that tbe defend
garded; and even wben tbe sense of the word may ant "carrled on tbe business of a drulrll'lst without 
be amb1ll'uous. tbls wlll not be fatal. If It Is snM· a llcenRe tbereof." nslnll' as It does tbe lanRalre of 
clenUy sbown by tbe contract In wbat sense tbe tbe statute. Is snMclent. State v. Enocb. 26 W. Va. 
phrase or word was Intended to be used. Tbat 2Ii3. 
t.he use of tbe slnRlar word "person" Instead of And It was decided In BaileY v. Com .• 78 Va. 20. 
the plural of tbat word was a mere mistake In that In descrlblnll' an offence nnder a statute, tbe 
leavinll' off the "s" as It Is clearlY sbown by wbat Indictment muat follow tbe statute. and any mate. 
follows; and that the Indictment would not be beld rlal variance will be fatal. 
bad for tbat defect. State v. McGahan (W. Va.), An Indictment cbarll'lnll' tbat tbe accused made an 
37 S. E. Rep. 1173. assault with a rock. and did feloniously. maliciously. 

Olllbalon of ConJunction "1UId."-Tbe record of an and unlawfully beat, wound. Ul treat. and cause 
lndlctment lib owed tbat It was a joint Indictment bodily Injury. with Intent In so dolnll' to maim, dill. 
against Columbus Hasb and Rowen Hasb for a fel· fill'Ure. etc .• suMclentlY conforms to 1 8671 of Code 
ony. But the Indictment cbarll'ed that the offence of 1887. Jones v. Com .. 81 Va. lIS. 12 S. E. ReP. S26. 
was committed by "Columbns Hasb. Rowen Hasb," .5arplus "atter WlIl Not Vltlate.-An Indictment. 
omitting tbe copulative conjunction "aud." It was wbich charll'es an offence In the lanRage of tbe 
claimed tbe Indictment was Insensible and uncer- statute. wlll not be held bad becauRe it contain. 
t.aln as to the number of persons charll'ed with the surplus matter. State v. Hall, 26 W. Va. 2lI6. 
offence set fortb. The court decided that tbe objec· Words of Statute When Bxpanded.-ThoulI'b It I. 
Uon was not well taken. for In every Instance In nnerallY BuMcient to follow tbe very words of the 
wblch the expression occurs In tbe Indictment, the statute. "not unfrequenUy other rules will require 
words "Columbns Hasb" are followed by a comma. It to be expanded beyond tbe statutory terJllB. It 
and then come the words "Rowen Hash": tbat tbe must fully state the offence. and If this cannot be 
use of the comma clearly Indicated tbat tbe words done In the mere statntory words. It must be 
"Colnmbus Hash" represented the name of one of exPanded beyond them." State Y. Mitchell (W. 
tbe two persons jolnUy Indicted. and the words Va.), 11\1 S. E. Rep. 84\1. 
"Rowen Hash" represented tbe name of tbe other. In Indictments It Is lI'ene'rally proper and suMclent 
and tbat. by necessary Intendment. the meanlnll' Is to describe the offence In tbe very terms used by 
tbe same as If the expression bad been written the statute for the purpoRe. Y01lllll"s Case, III Gratt. 
Columbus Hasb aud Rowen Hasb. Hasb v. Com .• 1188: Burner's Case, 18 Gratl. '1'/8. To this lI'eneral 
til Va. 174. 18 S. E. ReP. 8118. rule there are exceptions. Tbusln some cases It I. 

MIapeUIIIIrof N_ Thereln.-Speclal verdict found necessary for the allell'atlon In tbe Indictment to 11'0 
the prlsoner Il'UlltY of transferrlnll' a certificate of beyond tbe words used In tbe statute; numerous 
debt of the commonwealtb. purportlnll' to be slped examples are II'Iven of this In Blsbop's Crlm. Pro .. 
by two auditors of pnbllc accounts.l'ftD1Dino It to be vol. 1. 1_ to 814. An Instance wbere the words of 
forll'ed; If parol prootof the oMcial appalntmentof the statute oUlI'bt not to be used, tboulI'h not 
the auditors was sUMcleut, and If the misspelllnll' of properlY an exception to this general rule, exists. 
tbe cbrlstlan name of one of the andltors In tbe In· wbere a statute on wblcb an Indictment Is founded. 
dlctment was not materlal. Iuld. that the law was enumerates the offences or Intent necessary to 
for tbe defendant. Com. v. Kearns, 1 Va. Cas. 108. constitute the offences disjunctively. the Indictment 

B. STATUTORY OFFENCE.-An Indictment upon Is fatally defective, wblch uses tbe words of tbe 
a statute must state all tbe circumstances wblcb statute cbarll'lnll' tbem disjunctivelY. See Wbar. 
constitute tbe definition of the offence In tbe act, so ton's Crlm. Law, vol. 1. 1 l!II6; 1 Bisbop's Crlm. 
as to brlnll' the defendant precisely wltbln 11. Com. Pro. 1384; State v. Charlton, 11 W. Va. 384. 
v. Hampton. 8 Gratl. 1iIlO; Boyd v. Com., 77 Va. 611; 2. Fa_BB OrONCB OR CONVICl'ION-lNCBBABBD 
Arrlnll'ton v. Com .• 81 Va. 88. 12 S. E. Rep. 224: Com. PUl'OBBKIUIT.-Wbere a lI'reaterpunlsbmeut may be 
v. Peas,:II Gratt. 6211. Inflicted for tbe second or subsequent violation of 

I. LANGUAGB or TBB STATUTB.-JUlXlB MONCURB, tbe penal law tban for tbe first under statute 
In del\verlull' tbe opinion of tbe conrt In Com. v. (Va. Code 18411. p. 7611. 1211: Va. Code 1887. S 8011), the 
Younll'. 15 Gratl. eee. said: "In au Indictment tor a Indlctmeut must set out the time and place of 
statutory offence, It Is lI'enerally proper aud safest the lirst conviction. and mustsbow tbat the previous 
to descrlbe tbe offence In the very terms used by conviction was for an ollence committed before tbe 
the MtatUte for tbat purpose. But It Is 8uMclent to commission of that for whlcb tbe prlsoner Is OD 
use In tbe Indictment snch terms In the description. trial. Rand v. Com .• II Gratl. 788. 
as that. If true. tbe accused must of necessitY be It seems tbat the first conviction must be a final 
lI'ullty of the offence descrlbed In tbe statnte: and judll'ment and not a judll'1lleat suspended on a wrlt 
especially 80 In a case. fallinII', as tbls does. In that of error. Wblte v. Com., 7Il Va. Gil; Hurst's Guide 
class. concernlnll' whlcb the law provides. tbat 'no &; Manuel, p. GI8, 1 1120. See also. on tbls subject. 
exception shall be allowed for any defect or want Stover v. Com., 112 Va. 780, 211 S. E. Rep. 814: Rider v. 
of form In the presentment. Indictment or Informa· Com., IG Gratl. 4l1li: Thomas v. Com.,22 Gratl. 1112: 
lion. but the court sball II'Ive judll'ment thereon Pryor v. Com. (Va.), 26 S. E. Rep. 884. 
accordlnll' to tbe very rlll'bt of tbe case.' Code, ch. Under Code 1887, 18807. declarlnll' that. wbenever 
207. sec. If, p. m." State v. Rifle, 10 W. Va. 797: It Is allell'ed In tbe Indictment on whlcb a person 1M 
Boyle v. Com .. 14 Gratl. 874: State v. Mltcbell (W. convicted of petit larceny tbat he bas been before 
Va.), 11\1 S. E. Rep. 845: Dull v. Com., IlIi Gratt. 1174; sentenced for a like offence. be shall be confined In 
Benton v. Com .. III Va. 798. :111 S. E. ReP. 4115: Howel jail. etc., aud for a tblrd offence sball be sent to tbe 
v. Com., II Gratl. 11M: Scott v. Com., 77 Va. 844; Hel- penitentiary. etc .. au Indictment for petit larceny 
frick 'Y. Com .. I!II Gratl. 845: Jones v. Com., 7Il Va. 214: whlcb, In the first of two substantiallY Blmtlar 
Whitlock v. Com .. 811 Va. 888, III S. E. Rep. 8IJI: State I counts, allell'es two prior convictions for a like of· 
v. BoiI'II'e88. 88 W. Va. 718, 15 S. E. Rep. 428: State v. fence cbarll'es a felony. and Is tberefore triable by 
Pennmll'tOn, 41 W. Va. I11III. 28 S. E. ReP. 1118. tbe county court. thol1ll'b the second COUDt, because 
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of formal defects, char/res only a misdemeanor. Mbaomer May Be Corrected.-An Indictment wa.o 
Pryor v. Com. (Va.>, \l6 S. E. Rep. 864. awaln!lt John Neale Thoml>Bon and concludes: "The 

A lltatute Increasln/r the punishment for a second said John Neale not belDlr then and there a dnuno .. t. 
conviction of the same offence, passed after the a/ralnst the peace and dl/rnltY of the state." Tbe 
commission of the first Is' not' ex vo.e facto, and attorney for the state moved the court to allow bim 
unconstitutional. Rand v. Com., 9Gratt. 738. to amend the Indictment by Insertin/r the name 

C. IN'l'ENT OR KNOWLEDGE. "Thompson" Instead of "Neale," where It occnrred 
I. KNOWLBDGB.-Under section I, chapter \l6, of In the latter par.t of the Indictment. To the makiD8' 

Criminal Procedure of 1878-79, makln/r It an Indict· of this amendment the defendant excepted. Tbe 
ableoffenceforobstructlngaroad./rulltyknowled/re court held that the chan/re made In the IndlctmeDt 
Is a part of the del1nltion of the offence, and It Is by Insertln/r the name "Thompson" llUItead of 
essential that the sclenter should be chareed In the "Neale" was Immaterial and did not prejudice the 
In&lctment. Failure of the Indictment to aver the defendant. And beln/r the mere correction of a 
scienter Is fatal. Bailey v. Com., 78 Va. 19. misnomer was authorized by the statute, contained 

ll. FBLONIOU8LY.-The word "feloulously" must be In' 10, ch. 158 of W. Va. Code, In force In 18115. Slate 
used In every Indictment for felouy. Randall v. v. Thompsou. \l6 W. Va. 151. 
Com., :u Gratt. Mil: Barker's Case, S Va. Cas. IS!: The plalutlffs lu error were jointly Indicted ander 
Trimble's Case, S Va. Cas. 143: State v. Whitt, 39 W. sec. 38011 of the Code 1881, for a d\..'1turbaace of 
Va. 488, 19 S. E. Rep. 873: Dull v. Com .. S5 Gratt. 974. rell/rlous worship. A summons to answer the 

The averment that the act was done "feloniously" Indictment was duly Issued, and served upon tbem. 
Is 80 Important that the omission of It Is an error but there was no appearance on tbe part of 
even after verdict for which the judgment will be either of them. The Indictment contained a mi«
arrested. Randall v. Com .. S4 Gratt. M7: State v. nomer,ln ·thls: That Scott Shiflett was called Scott 
Whitt, 39 W. Va. 488, 19 S. E. Rep. 873. Crawford, by which last name he was commonly 

IDMlrtion of Word "Pelonlously" after Dbcba,..., of known but his name was Scott Shlfl.etL Tbe court 
Orand Jary.-If an Indictment for felony found by a ordered the Indictment to be amended by strtklnlr 
/rrand jury omitted to char/re, that the criminal act ont the name "Scott Crawford," and In Its place and 
done was done feloniously, and after the grandjnry stead ordered to be Inserted the Dame "Scott 
was discharged the word "feloniously" was Inserted Shiflett alias Scott Crawford." This action on the 
In the Indictment so as to render It In form a /rood part of the court was objected to on the 1IT0UDd tbat 
Indictment, when before It was fatally defective, It was done In the absence of the defendants. Tbe 
and the defendant pleaded flot ovlltl/, and the jury court held the objection to be without merit, In view 
found a verdict awalnst him, he may then move the of the statute which provides that no indictment 
court to have the Indictment restored Ito Its orllrlnal shall be abated for any misnomer of the accused. 
and true form. and when. RO restored judgment "butthe court maY,ln case of a mlsnomerappeartng 
may be arrested for the fatal defect In the indict· before or In the course of the trial. forthwith c&nse 
ment. State of West Vlrlrinla v. Vest, 21 W. Va. 798. the Indlctment or accusation to be amended accord. 

S. FRAUDULlINT.-Where an act Is made an offence Ing to the fact," Code. S 39119, that the statnte doe .. 
when fraudulently done, It must be so charged. not say the amendment shall be made when In tbe 
Duff T. Com., 9S Va. 7611, sa S. E. Rep. 6f3. presence of the accnsed. Shiflett v. Com., IlO \"a. -. 

D. EXCEPTIONS AND PROVISOS. -It is lald down 18 S. E. Rep. 838. 
In 1 Chitty Cr. Law 283. that when a statute (!ontalns Wrong Name-Correc:tloa Not AIIowed.-By mistake 
provlHos and exceptions In distinct clauses. It Is not a wrong name Is Inserted In an indictment for a 
necessary to state In the Indictment that the defend· misdemeanor; thou/rh the record of the conrt and 
ant does not come within the exceptlous, or to the endorsement on the Indictment shows the cor. 
negative the provisos It contains. I Sid. sao; SHale rect name. The Indictment cannot be amended by 
171: 1 Lev. 26: Poph. 98-4; 1 Burr. R. 148: S Burr. R. Htrlkln/r out the wrong name and Insertin/rthe name 
187: Com. v. Hill. I; Gratt. 6111. Nor Is It even neces· of the person Intended. Com. v. Bnzzard. 1\ Gratt. 
Mary to allege that he Is not within tbe benefit of the 8114. 
provlMos (Hendricks v. Com .. 7l> Va. 948), though tbe I De.serlptloa of Corporation.-In declarations In civil 
purview should expressly notice them: as by saying suits, wbere a corporate body Is plaintiff. and in 
that none shall do the act prohibited except In cases Indictments where the thing stolen Is alleged to be 
thereinafter excepted. Popb. 98-6: Hakw. p. 2. ch. the property of a corporate body by name. It Is not 
25. S 118. For all these are matters of defence. which necessary to aver the political enstence of the cor. 
the prosecutor need not anticipate, but which are poratlon. Its existence Is matter of evidence. and. 
more properly to come from the prisoner. But after verdict, It Is Inferred from Its corporate name. 
where exceptions are In the enacting part of a law. Lithgow v. Com., S Va. Cas. 297. 
It mURt be charged that the defendant Is not In any Commoa Law.--A corporation cannot be Impleaded 
of tbem. Com. v. Hill. & Gratt. 888: State v. Baltl- rrf",iflCllite1' by Its artificial name. at common law. 
more, etc., R. Co .. til W. \·a. 390. Com. v. Swift. etc., Co .. 2 Va. Cas. 382. 

An Indictment under the third section of the act B. PERSONS OTHER THAN THE DEFENDA~""'. 
of 1839-40, SeMs. Acts, ch. 2, p. 5, Is /rood, though It - In many offences the names of lhlrd persons nec
does not negative the exceptions and provisos con- essarlly enter for the Identification as well as mate· 
talned In the 4th section. Com. v. Hill, 1\ Gratt. _ rial description of the offence, and under the rute 

X. DESCRIPTION OP PERSON. In criminal pleading requiring such certainty as 
will notify tbe defendant of the nature of tbe cbarge 

A. DEFENDANT. ag-alnst him, the names of such third persons shOUld 
In Oenenl.-An Indictment or Information must be alleged, and the defendant cannot be convicted 

name the defendant whom It Is Intended to chara-e Ilf the names are 80 erroneously stated as to fall to 
with the offence lhereln alleged. and an omission In Identify the offence, though certaintY to a common 
this regard will make the Indictment bad. com-, Intent Is generally 8uMclent. Morganstern v. Com., 
monwealth v. Snider, 2 Lel/rh 744. I ~ Gratt. lOSt. And If such penon Is equally well 
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kDown by several names. either of such names Is 
Kumclent. Taylor v. Com .• 20 Gratt. 820. 

Penon Sbot Not NIIIIIOd.-Upon an Indictment un· 
der the act concernlug malicious and nnlawful 
Khootlng, stabbing. etc. (Code of 1860. ch. 171. 5 9l, 
which charges that the prisoner did nnlawfully 
.. hoot. etc .. with set purpolle and malice afore though t 
to kill and murder. etc .• the jury lind the priloner 
/fllllty of malicious IIhootlng, without saying whom 
he shot. and fix the term of his Imprisonment' In 
the penitentiary at live years. No judwment can be 
entered on the verdict. The Indlctmeut and the 
verdict being fatally defective. the judgment may 
be reversed by the appellate conrt. though no mo
tion In arrest of judgment was made In the court 
below. Randall v. Com .• 24 Gratt. 644. 

Idem Son_.-An Indictment alleged the larceny 
of a watch belonlring to "Edmond Bolden." while 
the evidence showed that the party whose property 
was stolen was named "Xd Bolen." The accused 
objected to this variance. but the court held the va
riance Immaterial. Inasmuch as the names may be 
MOnnded alike without doing violence to the power 
of the letters found In the variant orthography. 
Pitsnogle v. Com .• 91 Va. 808, 2ll S. E. Rep. 351. 

Oea ..... ly. Question for the Jury.-"Whether or not 
two or more names are id~m Bona," may be deter
mined by the court upon a mere comparison, where 
the Issue Is free from doubt; but the modern and 
approved practice Is to submit the question to ajury 
whenever there Is opportunity to do so. and where 
the correct sound appears at all doubtful or de· 
pendent npon particular c1rcumstanceH." 18 Am. '" 
Eng. Enc. Law, p. 128. qnoted with approval In 
Pitsnogle v. Com., III Va. 808. 22 S. E. Rep. 861. See 
aIRO. Taylor v. Com .. 20 Gratt. 8ll9. 

MbcleKrlptlon of Owaersblp.-An Indictment for 
advising slaves to escape from their masters. 
charged that they were the\lrOperty of E. L. Proof 
tbat they were the pr<>perty of an estate of which 
E. 1.. was executrix will sustain the Indictment. 
Cole v. Com .. r. Grall. 688. 

Name 01 Person Must Be Pro\'ed .. Lald.-If a person 
be Indicted for shooting S. W. and acquitted thereof. 
aDd tben Indicted for sbootlng J. W .• plea of autr. 
fog IIC/lUit will not be supported although the same 
act of IIhooting Is charged In each Indictment. 
Vaughan v. Com .• 2 Va. Cas. lI73. 

Inltl .... -An Indictment for murder which deslg· 
nates the person murdered by the Initials of his 
name Is lIumcleut. Brown v. Com .. 88 Va. 467.10 S. E. 
Rep. 141'>:_ Wbart. Crlm. Pl. '" Pro (8th Xd.) '117. 

e. NAME UNKNOWN -OF THmD PERSONS.-If 
the name of the party Injured be unknown he should 
be described as "a person to the jurors aforesaid 
unknown." Morgcnlltern v. Com .. ~ Gratt. 1021. 

averred. but the tIme of commItting an olfence 
(excevt when time enten Into tbe nature -of the 
offence) may be laid on any day previous to the 
lindlng of the bill of Indictment during tbe period 
within which It may be prosecuted. Rhodes v. Com., 
18 Va. 688. 

A. VIRGINIA STATUTE.-It Is provided In Vir
ginia by statute that "no Indictment or other -accu
satlou shall be quashed or deemed Invalid f~r 
omitting • .- • to state, or stating Imperfectly 
the time at which an offence was committed. when 
time Is not tbe essence of tbe offence. Code, S 3M; 
savage's Calle, 84 Va. 8111, 6 S. X. ReP. 585; Arrington 
v. Com .. 87 Va. 116. 12S. X. Rep. 224. 

The time of the commlwlon of an offence laid In 
the Indictment Is not material. all a: general rule, 
and does not conUne the proofs within the limits of 
tholt llerlod: the Indictment will be lIatlKlied by proof 
of the offence on any day anterior to the lindlng. 
Rbodes v. Com .. 18 Va. 688. 

B. TIMX-MATTER OF RECORD.-But when any 
time stated In an Indictment Is to be proved by a 
matter of record. a variance will be fatal. and In an 
Indictment for perjnry the day on which the per
jury was committed mURt be trnly laid. 2 Wbarton 
Crlm. Law I'>I1II: Rhodes v. ('om .• 18 Va. eoo. 

C. STATUTE OF LIMITATIONS.-When the lIme 
wltbln which an offence may be prosecuted Is l\mlted 
by st.'ltute. the time aN averred In the Indictment 
should appear to be within the limit: but It Is not 
l1ece!lSary to aver tha tI t occurred wi thl n that period. 
1 Chit. Crlm. I.aw 223: Whart. Crlm. Pl. "'-Pr. IICC. 

386: State v. Ball. 30 W. Va. 38:l. 4 S. E. Rep. 845. 
If an Indictment for an offence. tbe proKecution of 

whlcb Is by "tatute limited to a certain perlo,} after 
the offence was committed. sbow upon Its face- tbat 
at the time tbe Indictment was found the prOlllicutiou 
of the offence was barred by such "tatute: It Is 
fatally defective. and the defendant may take 
advantage of such defect by motion to quash tbe 
Indictment or by demurrer thereto. or by motion in 
arrest of judgment. State v. Ball, 80 W. Va. 382. 4 S. 
E. Rep. 645. 

Therefore an Indictment found on the elrihth -Ilay 
of April 1884. for adultery and fornication. -which 
charged tbe defendant wltb committing-the offence 
on the tenth day of March. 1883. Ilpon general 
demurrer thereto Is fatally defective. State v. Hall •• 
80 W. Va. 882. 4 S. E. ReP. 84S. 

Sec. 10. ch. 168 of W. Va. Code. In force in 1885. 
providing that no Indictment shall be QUashed or 
deemed Invalid for omitting to state the time at 
which the oIfence was committed. where time Is nllt 
of the eBBence of the offence. does not make vaUd an 
Indictment which falls to aver any date. or that the 
offence charged was committed at a time within 
the statutory bar. when the offence Isone wblch the 
statute declares shall not be prosecuted after a 
prescribed limitatIon. State v. Bruce. 28 W. Va. In1. 

An Indictment for a misdemeanor wall found 
against B. on June Rd. 1879. and the evidence proved 
that the offence charged was committed on June ScI, 
1878, the prosecution I .. not barred by sec. 10. cb. Jl\2, 
of the W. Va. Code. In force In 1883. whIch provided 
that "a prosecution for a misdemeanor shall b~ 
commenced within one year next after there -was 
cause therefor." etc. State v. BeaKley. 21 W. Va. 171 

N_ In Pact KDOwn.-It Is a well-settled rule of 
criminal law that, where the act constituting the 
olfence Is an Injury to the person. the name of 
the injured party must be stated. If known. If 
the name of the party Injured be unknown he 
should be described as "a person to the jnrors 
aforeaald unknown." But this Is a material allega
tion, and If It turns out In the trial that the name of 
the person so described In the Indictment Wall 
known to the grand jury. the variance will be fatal. 
and the accused must be discharged from that 
Indictment and tried upon another charlling thc 
name of the person Injured. Morgenstern v. Com .. The Indictment was found In September 1881. and 

It charged the olfence to have been committed on 
the - day of -. 1881. Thill was held to show on Its 

fact I face. that the offence was charged to have been 

lI:1 Gratt. 1011. 
XI. LAVINO nnE. 

Time must be attached to every material 
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'COmmlUed wltbln the year before tbe findlnw of tbe 
IndlctmenL State v. Thompson, 28 W. Va. 1111. 

Date Cbanpd-Presa .. ptloa .. to W ..... Cbanpd.
Wbere an orl&1nallndlctmenl Is broqbt before the 
lIPpellate court. and It appears upon Inspection 
tbereof that tbe date of the year In wblcb tbe 
offence Is cbarlled to bave been committed bas been 
cb&nlled, tbe appellate court. In tbe absence of any· 
tblna- In the record to show when the chanlle was 
made. will pre8ume that the 8ame was made before 
the flndlnll of the IndIctment. State v. Ball. 80 W. 
Va. IIBI. 4, S. E. Rep. 846. 
I~ Foand OD Same Day Offeace Is AI ..... to 

Have 8eeD CO .... lttecL-An Indictment found on the 
8tb of May charlled an offence to have been com· 
mlttedon the II&me day the Ilrand Jury found tbe In
dictment. To this Indictment a special plea was put 
In. The theory of the 8peclal plea was that where an 
IndIctment Is found on the same day the offence Is 
allelled to have been committed. It Is fatally defect
Ive notwltbstandlna- tbe Indictment 8bows It was 
llied 8ubsequentlY to the commission of tbe offence. 
HtJltA. It Is an unreasonable proposition to hold tbat 
wbere murder 18 com ml tted In tbe mornlnll and tbe 
Indictment found In the evenlnll of the II&me day It 
18 bad. If the Indictment cbarlle a past offence. It 18 
8ulJlclenL Moreover under onr 8tatUte (Code 18111. 
cb. 1118.1 10). the oml88lon to 8tate. or an Imperfect 
8tatement of time. doe8 not burt an Indictment. 
One day can be 8tated and anotberproved. State v. 
Emblem.« W. Va. 1121. 28 S. E. ReP. 1081. 

No MMIe of StallDIf TI_ ID an Indlctmeat c.a VIti. 
ate 1t.-t§lnce tbe act. Code of 1880. cb. lI07. sec. 11. no 
mode of statlnll tbe time of an offence In an Indict· 
ment or presentment can vItiate It. Sledd v. Com., 
111 Gratt. 81S. 

D. EXPRESSION OF DATE IN FIGURES.-Uslnll 
Ila-urea Instead of word8. In 8ettlq out the date8 of 
an IncUctment Is not a fatal defect under sec. 11. p. 
T70 of Va. Code of 1MII. wblcb declares that an Indict
ment or other accuatlon 8hall be Quasbed or 
deemed Invalid for omlttlna- to 8tate. or 8tatina
Imperfectly the time at wblch the offence was com
mit .... when time 18 not the essence of the offence. 
Lazler .,. Com., 10 Gratt. 718; Cady v. Com .• 10 Gratt. 
m. 

XII. LA YINO VENUe. 

A. GENERALSUFFICIENCY.-No Indictment can 
be lI"ood wltbout expresRly 8howlq 80me place 
wberetn the offence was committed. which must 
appear to have been within tbe jurisdiction of the 
court In which the Indictment Is taken; and It Is 
also neceBBary to prove that It was done In the 
county where tbe Indictment is found. and the trial 
had. State v. Hobbs. 87 W. Va. 818. 17 S. E. ReP. 881. 

It Is necellSary to aver and to prove the place 
where the crime with which the accused 8tand8 
chara-ed was committed. It Is not sulllclent to aver 
that the offence WaR committed "within the juri ... 
diction of tbe court" whlcb Is a conclnslon of law. 
):arly v. Com .• lIB Va. 7m. 84 S. E. Rep. II1II\. 

Na_ of COanty ID Body Safftclent.-Tboulrh tbe 
name of the county be left blank In the marllin of 

·ap..\Udlctment for mlRdemeanor. It Is enoullh If the 
county be stated In the body of the Indictment. 
Tefft \". Com .• 8 Lelllh 7111. 

Sufflc:lelltAv_toIPlace.--An Indictment. whlcb 
In elI:press term8 avers that an offence was com· 
mltted "at the said city of Richmond and within the 
Jurisdiction of tbe said hustlnllH court of the city 
of Rlchm()nd" Is sulJlclent; and It Is not neceBBary 

to state the place In the city where the assanlt __ 
made. Baccillalupo v. Com .. aa Gratt. 807. 

HlriDIf Oat Convlcts-Wllere lndlctallle for Crt_
A convict who has been sentenced to a tel"lD of 
Imprisonment In tbe penitentiary lB. In contempla
tion of law. still In the penitentiary. althoub b~ 
may have been hired out. In accordance with s~tD' 
tory provisions. Hence he may be Indicted and 
tried In the county In whlcb the penitentiary Is 
located for an offence. fl. g., the murder of hfa lrDard 
committed In another county. Rullln v. Oom •• 21 
Gratt. 7110. 

Venae of "-rial .&ct.-An Indictment wbicb 
falls to lay the venue of the acce8S0rlal act of CODD-

8ellnll. ad vlslna-, abettlna-, hlrlnw. etc.. accordlnc to 
tbe fact I .. bad on demurrer for uncertainty. State 
v. Elllson (W. Va.), 18 S. E. ReP. 574. 

Proof That tbe Oftence W .. LaId In tile Coaaty of 
V.nve.-An Indictment cannot be sU8tained wlthont 
proof tbat tbe offence was committed within tb~ 
county or corporation where the venue 18 laid. But 
a 8trOnll" presumption ralRed thereof by the evldeD~ 
Is 8ulllclent. Rlchardson'8 Case. 80 Va. 184; BuUer 
v. Com .. 81 Va. 1l1li. 
T_ PI_ PreYloaly rtentloned.- Where the 

Indictment In the caption names one county and fa 
the body of It speaks of the defendant as of anotber 
county. the charllinll the offence to have been com
mitted In the county aforesaid. 18 error. It. Dot 
belnll allelled with 8uftlclent certainty that the 
offence was committed In the county In wblch the 
Indictment was found. Bell v. Oom .• 8 Grall. IlOO.. 

XIIL SUItPWSAOE AND REPUGNANCY. 

The objection made to the first count of an InC,tct· 
ment that It Is Insensible. or contradictory and 
repUlfDant. In 8peaklnll of the "aforesaid 14th day 
of December" when no other day than the IItb of 
December Is before mentioned. 18 not L fatal de
fect under sec. 11. p. T70. of Va. Code of 1848., wblch 
declare8 that no Indictment or other accnsaUoaa 
8haU be Quashed or d~med invalid for omItUnlr 
to state or 8tatlnll ImperfectlY the time. etc.. or 
for the oml88lon or Insertion of words of mere 
form or BurpluBalle. The word "aforesaid" before 
"the 14tb of December" Is mere 8urpluBalle. Lazier 
v. Com .• 10 GratL 71S. 

lndlctment.-An Indictment cannot be Qu_bed 
because It alle&,e8 the weapon In tbe alternaUve. 
as a "pistol or revolver." the elqlrellBlon "or reyol
ver" was mere Rurplusawe. and could be rejected. 
and therefore need not be proved. State v. New. 
80m. 18 W. Va. 8IIIl. 

XIV. DUPUCITY. 

A. THE GENERAL RULE FORBIDDING DU
PLlCITY.-Dupllclty. or doublepleadlnll. conslats in 
allellinll" for one slnll"le purpose or object, two or 
more dlstloct arounds of complalnL when one of 
tbem would be as effectual In law as both or all. A 
defendant cannot be charaed lu one and the same 
court with two or more Independent offences. as 
8uch. subject to different penalties. Sprouae .,. 
Com .. 81 Va. 874. 

Tblsls 3. fault In all pleadlnll. because It produces 
u8ele88 prollll:lty. and tends to confu810n and to tbe 
multiplication of 188Ues. Sprouse v. Com .• 81 Va. 
878. 

Where openlnll (I) a barroom. and (I) BeUII1&' 
Intoll:lcatlnll liquors therein. are charlled lD tbe 
8ame IndlctmenL In tbe lanll'1lue of the 8tatute. 
and as belnll done at the same time and place. they 
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constitute tolrether onlY one offence, and there can 
be but one punishment, and the Indictment I¥l 
cbarlrinlr Is not bad for duplicity. Korlranstern v. 
Com .. 114 Va. '187, 18 S. E. Rep. 4011. 

An Indictment which charlres that defendant 
knowlnlrlY and willfully removed a fence from the 
lands of P. and did Injure and expose the &"rowinlf 
crop of p, then on said land, charlres but one 
offence: and Is valid. Ratcliffe v. Com., Ii Gratt. 8Ii7. 

S. KULTIFARIOUSNESS.-ooThe rule Is well set
Ued lhat no matters, however multifarious, will 
operate to make an Indictment double, provided, 
that all taken tolrether constitute but one con
nected chaIlre, or one transaction. " LBWIB, P., In 
EarlY v. Com., 88 Va. 1121, 11 S. E. Rep. 7116; Sprouse 
v. Com., 81 Va. 874. 
It is well 80pported by authority that where 

Keveral articles of property are stolen at the same 
time and place, thoUirh the stolen II'Oods belong to 
different persons, the stealinlr Is regarded as one 
transaction, and, therefore, as one offence, which 
may be charlred in a slnlrle count. Alexander v. 
Com., 110 Va. 810, !IO S. E. Rep. 782. 

C. DISTINCT OFFENCES AS ST AGES OF ONE 
CRIME.-Where several distinct acts are connected 
with the Hame Ireneral offence thoulrh they are 
.. object to the same penalties and mllrht be distinct 
crlmell, If committed by different persons, or at 
different time .. , when they are committed by the 
Hame person, at tbesame time, they may be consid
ered as represcntinlr SlUes of the same offence, 
and may be joined In the same count of an Indict
ment as constitutinlr a slnlrle violation of the law. 
Alexander v. Com., 110 Va. 8011,20 S. E. ReP. 781; Early 
Y. COm .• 88 Va.1l22, 11 S. E. ReP. 7116; Sprouse v. Com., 
81 Va. 870-

D. GREATER INCLUDING LESSER OFFENCE.-
Wben the offence charlred includes or embraces 
another or smaller constitoent offence, the charlre 
of such other offence will not render an indictment 
double. Hardy v. Com.,17Gratt.liII2; Killer v. Com. 
(Va.), lIS. E. Rep. liDO- Thus where an Indictment 
contalnlnlr one counl charlred both an attempt to 
kill and murder and a felonious assault, the court 
held that the charge of felonious assault Wall an In
lP"edlent of the felony which the accused was 
indicted for attemptiolr to commit, and was em
braced 10 the sobstantlve offence, so that there was 
In reality only one offence charlred. Miller v. Com. 
(Va.), lIS. E. Rep. 500. 

Dowdy v. Com., II Gratt. m; Kirk v. Com., II Lellrh 
82'7. . 

Same-Ven. In Second Couat.-The "mtU of the 
second count of an Indictment III laid by the words 
"In the lIald county." The caption ofthe Indictment 
Is "Vlmnla, Roanoke Co., to wit... It Is ob'ect~d 
that had the drst count been qUallhed, the other 
count would have uo caption, and no "mtU 
would have been laid. The court held that the 
caption of the Indictment appliell to the whole 
Indictment and to each couut In It. Wrilrht v. {'.om., 
82 Va. 185. 

SuD_CouDt PuraalDIf Lanlfa .. of Statate. -An 
Indictment which chaIlres a prlsoner with the of
fences of falllely maklnlr, forlr\nlr and counterfelt
lnlr; of causinlr and procurlnlr to be falsely made, 
forlred and counterfeited. and of wllllnirly actinlr 
and asslstinlr lu the said false maklnlr, forlrlnlr and 
counterfeltinlr, Is a Irood Indictment. tholllrh al,l 
these char!res are contained In a slnlrle count: the 
words of the statute belnlr pursued, and there belulr 
a Ireneral verdict of pllty, judlrtDent oUlrht uot 
to be arrested on the Irrouud that the offence8 are 
distinct. Rasnick v. Com., II Va. Call. IIIi8. 

2. CONVICTION OJ' LEB_ Ol'l'lUlc_EJ'r.(.'T.-
Where there Is but one count in an Indictment, 
upon which the accused may be convicted of one 
of 8everal offences which are covered by the Indict
ment, the verdict of the jury ftndlnlr the accn8ed 
lruUty of one of the 8a1d offence8 18 a verdict of 
acquittal of all the others of a hllrher trrade: 
a8 on an Indictment for murder, a verdict dndlDIr 
the accused Irullty of man8laulrhter. 18 a verdict of 
acquittal all to tbe murder. (lIMn": If thlll rule 
applies where on an Indictment for murder the 
jury dnd the prisoner pllty of murder In the 
second delrree. While the practice had always 
been, In this state, to frame Indictments for murder 
with a sinlrle count, It Wall otberwise until recently 
with re8pect to Indictments for mallclous aBIIaults. 
Under the Code of 18111, the course uniformly pur
sued was to Insert two counts-one for malicious 
and the other for an uulawful assault. At the 
revisal of 18411 a chanlre was Introduced, so that the 
commonwealth may now proceed upon a .. Inlfle 
couut for mallclou8 shootlnlr, 8tabblnlf or cuUlulr 
with lutent to kill, and under It may convict tbe 
accused of the offence charlred or unlawfnl doluif 
such acts, or, Indeed, 01 any other offence, felony or 
misdemeanor which Is substantially charlred In the 
Indictment. Canada's Case, 22 Gratt. 110&. It can 

E. CONJUNCTIVE AND DISJUNCTIVE AVER- hardly be .supposed It was the desllrn of the lelr\lIla-
KENTS. ture, even If It were competent to do RO, to deprive 

I. CONJUN<-'TIVK AVKIUIKN'l'8.-Where a statute 
enumerates several actll In the alternative, the 
dolnlr of any of which Is subjected to the same pun
ishment, all of such acts may be charlred cumula
tivelY all one offence. Morganstern v. Com.,114 Va. 
m, 16 S. E. Rep. 402-

2. DlSJUIICTIVB AVBRIIBNTB.-It Is not an error to 
use the word "or" Instead of the word "and" lil de
IICrtblnlr the various kinds of BPlrituons liquors and 
drinks charlred to have been sold in the Indictment. 
)forlran v. Com .. 7 Gratt. 1iII2; Cunnlnlrham v. State, 
II W. Va. Ii08. 

the accused of any Important rllrht which apper
tained to an In:Uctment framed under the old.law. 
If, upon an Indictment coutalnlnlr two counts, the 
defeudant, belUir convicted of the leBBer offence, 
could uot ualn be tried for the &"reater, he oUlrht 
not to be deprived of tbat privilege, because, as a 
matter of convenience the commonwealth may now 
proceed upon a slnlrle count In an Indictment. 
Therefore on an Indictment for maliclou8 stabblnlr 
wIth Intent to kill, a verdict dndlnlr the accused 
pllty of unlawfully stabblnlr with lutent to kill Is 
an acquittal of malicious stabblnlf and on a new 

XV. COUNTS. trial the accused can be tried Cor onlawfol stabblnlr 
A. GENERAL INCIDENTS. only. Stuart v. Com., 28 Gratt. 1164: State v. CroSl!, 
1- CouNT-EA<-'B COUNT A SKPABAT. INDICTJIKNT. 44 W. Va. 8\11, 211 S. E. Rep. 502'7. See alRO. Canada v. 

-Each count In an Indictment Is considered to all Com., 22 GratL 8l1li. 
intents and purposes a separate Indictment. Llnk- AccIUed OD SecoDdTrlai Cannot ReTried for a HItr..er 
ous v. Com., II Leilrh 608: State v. Shores. 81 W. Va. Offence_-When an accused Is convicted of an offence 
4111. 7 S. E. Rep. 41B; State v. Smith, 84 W. Va. 814; I and applies for and obtains a new trial, he thereby 
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waives his former jeopardy and subjects himself 
to further trial. And where more than one offence 
Is distinctly or substantially cbarll'ed In one count 
of an ·Indlctment, and there has been a verdict 
thereon. which has been set aside. and a new trial 
awarded, on such trial the accused shall remain 
liable to be convicted of any offence charged In the 
Indictment for which there Is no severer penalty 
than for tbe offence of which he was convicted. 
Benton v. Com .• 91 Va. 782, II S. E. Rep. 495. 

8. COUNT DBI'BCTJVJI FOR UNCKRTA.INTY.-AU In· 
dlctmeut contained two counts. the second of which 
was as follows: "And thejurors aforesaid, on their 
oatbs aforesaid, do further present. that the said 
John C. Richards. Benjamin F. Fry, aud Addison 
Buchanan Fauver, on a certain day. to wit: on the 
18th day of October. In the year IBllI.ln the nlll'httime 
of that day, In tbe county aforesaid. a certain 
otherbnlldlnll'tben and tbereof great value. to wit: 
of the value of 1',000. belnll' the property of." etc. A 
motion to quash was addressed to the second count. 
The court held the second count defective for un
certainty, and said as follows: "There must be 
certainty In every Indictment touchlnll' the thlnll' 
wherein or of which the offence Is committed. This 
certainty consists In the special description of the 
persons, places and thlnll'S mentioned In the Indict· 
ment. with their respective names, situation, extent, 
natnre, quantity, number, value and ownership." 
The count was also held bad as charll'fnll' no offence 
under sec. Ii, ch. 8 (Acts 1817-8, p. 287; Amended Acts 
1881-1. p. 401) of Criminal Code. Richards v. Com .. 81 
Va. 1m . 

4. CONCLU810N OF COUNTS.-In Vlrll'fnla each count 
In an Indictment must concludc "all'alnst the peace 
aud dlll'ulty of the commonwealth;" and the count 
which omits It. Is fatally defective. Thompson v, 
Com., 110 Gratt. 724; Carney's Case, 4 Gratt. 548; Early 
v. Com., 86 Va. 991. 11 S. E. Rep. '796. And In West 
Vlrll'fnla each count must have the conclusion 
"all'alnst the peace and dignity of the estate" else 
It Is fatally defective. Lemons' Case. 4 W. Va. '7IIIi; 
State V. McClunll',85 W. Va. 280,13 S. E. Rep. 854. And 
It was held In the latter case that advantqe of this 
defect might be taken for the Brat time In the appel· 
late court. 

B. JOINDER OF COUNTS AND OFFENCES. 
I. IN GBNBRAL.-In all cases 'ftbere there are two 

or more counts In the Indictment, whether there Is 
actually one offence or several, each count Is 
rell'arded as a separate Indictment. and Is supposed 
to represent a distinct offence. Linkous v. Com., \I 
Lelll'h 1108; State v. Shores, 81 W. Va. 491,7 S. E. Rep. 
418; State v. Smith, 24 W. Va. 814: Dowdy v. Com .. 9 
Gratt. m: Kirk v. Com., 9 Lellrh &'>7. 

Counts Connected byWord.o'Refereace.-"The Iren
eral rule Is, that each count In an Indlctmeut mnst 
be BuMcleut In Itself to make a complete Indictment, 
and averments In one count cannot aid defects In 
another. To some extent the pleader may avoid 
repetitions by referrlnll' from one connt to> another. 
But the reference must be so full and distinct, as In 
effect to corporate the matter Irolnll' before with 
that In the count In which it Is made." Per SNYDBB, 
J .. In state v. Bruce. 116 W. Va. 156. 

2.. GRIIATKR INCLUDING LESSBR OI'I'BNOII-GBN' 
BRA!. RULB.-The charll'c of an offence of a lower 
II'rade may be embraced In the cbarge of a hllrber 
offence, when the hllrber Involves the commission 
of the lower, ap.d when the Indictment con talus all 
the substantial allell'atlons necessary to let In evi
dence of the lower II'rade. WrllI'ht v. Com., 82 Va. 

189 ; Stuart v. Com .. 18 Gratt. N4 : State v. Cross. f.C 
W. Va. 811i, 29 S. E. Rep. 1!1!7. 

Pelonles and nlscleaaeanora.-The Code of 18eO, cb. 
IlO8, sec. 27. p. 888, declared that "If the persoa In. 
dlcted for felony by the jury be acqnltted of part 

anll convicted of part of the offence charlred. b~ 
shall be sentenced for such part as he Is 80 con
victed of, If the same be substantiallY char.red. 
whether It be felony or ml.demeanor." Kardy and 
Curry v. Com., 17 Gratt. 599: canada'sCase.2%GratL 
\lOll: Stnart v. Com .. 18 Gratt. N4. 

8. JOINDBB OJ' CoURTS CBABGING ONB O ...... CJL-h 
Is not error for an Indictment to contain more than 
one count charll'fng the commission of the sa.m~ 
offence with sucb varied description of the pen.on 
or property which Is the subject of the offence. or 
of the title of the ownership of the property. or of 
the means. Instruments. and a.rencles by whlcb the 
offence was committed as wUl meet tbe varioDa 
aspects In which the evidence may present Itself 
upon the trial. State v. Shores, 81 W. Va. 481. 7 S. 
E. Rep. 418: State v. Smith, 24 W. Va. 814: Speers T. 

Com .. 17 Gratt. 1>70; Dowdy .... Com .. 9 GratL 731. 
And where the charll'es are of the Kame ll'ea~ral 

nature and the counts are manifestly Inserted to 
meet different phases of the evidence. the Indlct.
ment will not be quashed: neither will tbe prosecu
tor be required to elect on which connt he will 
proceed to trial. State v. Shores. 31 W. Va. 491. 7 S. 
E. Rep. 413; State v. Smith, 24 W. Va. 814: Stat.e Y. 

Kalida, 18 W. Va. 60S. 
4. JOINDBR 01' COUNTS I'OR DISTllfCTOI'J'BBCJIS A.JIID 

ELBCTION. 
a. Joind#r in Gnu/'al.-If an Indictment contain 

different counts Which are In fact for separate and 
distinct offences the prisoner can neltber demur 
nor move In arrest of judll'ment. Mowbray v. Com .. 
11 Lelll'h tlC9. As the only mode of objection to them 
before plea Is "by an application of the court. to 
quash the Indictment lest they mllrht confound th~ 
prisoner In his defence, or prejudice him In hili 
challenge of the jury" In such case, If tbe def~ct. Is 
discovered after the jory are sworn and before th~ 
verdict Is found the court may require the prose
cutor to make his election on which charlre he will 
proceed. Dowdy v. Com .. 9 Gratt. 731; Lazier v. 
Com., 10 Gratt. 711; State v. Smith, 24 W. Va. 814; 
State v. Shores, 81 W. Va. 491,7 S. E. Rep. 4111: Mow. 
bray v. Com., 11 Lellrh tlC9. But the court will only 
listen to sucb request when they see that th~ 
charges are actually distinct. and may confound 
the prisoner, or distract the attention of the jury. 
Mowbray v. Com., 11 Lellrh tlCll. If a prosecutor In 
any case be pnt to his election he shonld be re
quired to make such election before the prllloner 
opens to the jury his defence. State v. Smith. 24 
W. Va. 814. 

b. O.tf.nctl of s_ A111d.-Where offences of the
same character, differing only In dell'ree, are ani ted 
In the same Indictment, the prisoner may and oue-ht 
to be tried on both charges at the same time. 
Dowdy v. Com., II Gratt. 73ll: Mowbray v. Com .• II 
Lellrh 650. 

c. Joilld8r of Felonlu.-In cases of felony, wher~ 
two or more distinct and separate offences are con
tained In the same Indictment, the court. In Its dill
cretion, may qnash the Indictment or compel the 
prosecutor to elect upon which he will proceed ; 
bulln point of law, it Is no objection that two or 
more offences of the same nature and upon which 
the same or similar judgmf'nt may be gI\'"en, are 
contained In different connts of the same Indlct-
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ment. Dowdy v. Com .. II Gratt. 781. JUDO. HABBI· 
RON. In Mitchell v. Com .• III Va. 71&. 90 S. E. Rep. 802, 
said, in speakln&, of the joinder of felonies in differ
ent counts of an indictment, that. "If the court sees 
that the char&,ell are 80 distinct that to try them 
to&,ether would confound the prisoner, or distract 
the attention of the jury, It will require the com
monwealth'sattorneY to elect which count he will 
try Ilrst." There are some cases of felony In whicb, 
even thou&'h the chara-es are dlstiuct the prisoner 
will not be confounded or tbe attention of the jury 
distracted; and in which, tberefore. the char&,e 
may probably be Included In tbe same indictment 
and tried to&,ether; as, for example, tbe case of 
for&'ln&' and utterln&, tbe same Indictment. which 
are distinct offences aud yet are often char&,ed In 
the different counts of the Kame Indictment. Com. 
v. Ervin, 2 Va. Cas. 837; Huffman's Case, BRand. 
fi8:); Pa&"e's Case, II Lel&'h 683; Mowbray'S Case, 11 
Leill'h 1143; Dowdy v. Com., II Gratt. 781. 

d. Joirllk1' 0/ JiI8dnMaM1'.-ln point of law It Is no 
objection tbat several misdemeanors of the same 
nature, and upon which the same, and a slmUar 
jnda-ment may be II'lven, are contained In different 
('onnts of the same indictment. This bas been Ion&, 
the &,eneral. and well-setUed rule of the common 
law, and cannot now be disturbed, 1 Chitty Cr. Law 
UII; Dowdy v. Com .. II Gratt. m; Scott's Case, 14 
Gratt. 1181: I Bishop's Cr. Pro. sec. 41\2; Mitchell v. 
Com., 118 Va. 778, 20 S. E. Rep. 882. In the case, how
ever, of mere misdemeanors, which are only pun
I .. hed by line and Imprisonment, the prosecutor 18 
permitted to join and try several dlstluct offences 
in tbe same Indictment. and witbout beln&' required 
to elect on which cbarll'e be will proceed. 1 Cbltty 
er. Law Ifll; Dowdy v. Com., II Gratt. m; Mltcbell 
v. Com .. 118 Va. 7711, :110 S. E. ReP. 8112. 

e. Joinder 0/ F,lo,d" and Jfi8dmuaM1' •• -Tbe gen· 
eral rule of tbe common·law practice is to allow 
several felonies or several misdemeanors to be 
cbar&,ed In several counts in one indictment. but 
not to allow the joinder of a felony witb a misde
meanor and it appears tbat tbis rule is still In force 
In Vlr&'lnia. altbou&,b In several otber states tbe 
common-law doctrine bas been extended so as to 
admit of tbe joinder of felonies and misdemeanors, 
wbere the misdemeanor Is a constituent of the fel
ony. Scott V. Com., 14 Gratt. 1181; Hardy v. Com .. 17 
U ratt. 1184. 

/. Motion to Eltct-DUeretion 0/ Cou1't.-In cases of 
felony wbere two or more separate and distinct 
offences are char&,ed in the same indictment. the 
court In its discretion may Quash tbe indictment, or 
compel the prosecutor to elect upon wbicb cbar&'e 
he will proceed. State v. Smltb, 24 W. Va. 8111. 

An Indictment contained several counts, one for 
larceny, otbers for recelvln&, stolen &'oods, knowiDll' 
them to have been stolen; and others for aldln&' 
another person to conceal stolen &,oods knowin&, 
them to have been stolen. The charll'es In all the 
countll, however, relate to the same &,oo4s, wblch In 
different counts are laid to be lI'oods of different 
persons, or of a person unknown. On the trial of 
the case under this Indictment. before tbe jury was 
sworn and before they were cbarged, the prisoner 
moved the court to compel the attorney for the 
commonwealth to elect under which count or counts 
of the Indictment be would prOliecute tbe prisoner; 
but the court overruled tbe motion, and permitted 
the said attorney to prosecute under tbe wbole In· 
dlctment. To this rullnll' tbe prisoner excepted. Tbe 
appellate court beld that wblle, In case of felony, 

wbere two or more dlstluct offences are contained 
lu tbe same Indictment, tbe court, In Its discretion. 
may Quasb tbe Indictment or coml)el tbe prosecutor 
to elect upon wblcb cbarll'e be will proceed, It knew 
of no case In wblch the several counts of tbe Indict
ment were all for tbe same oilence, and were In 
themselves &,ood count .. , wbere tbe Indictment or 
any of tbe counts had been Quashed, or the prosecu· 
tor compelled to elect on wblch of them be would 
proceed. Dowdy v. Com .. II Gratt. 781, 733. t!O Am. 
Dec. 814. 

"But I have been unable to Hnd In Virginia or In 
this state any case In which more tban one criminal 
transaction was embraced In a ,dn&,le Indictment 
for felony, althou&,b In many cases where tbe 
oftences are of tbe same cbaracter, dlfterin&, only In 
dea-ree, the Indictments bave contained two or more 
counts, In wblcb the same transaction lu tbe form 
of distinct and separate felonies, are represented. 
Bu t as In every such case tbe separate counts are re
&,arded all separate Indictments for distinct oftences, 
It will In mOBt cases be Impossible for the court 
from an Inspection of an Indictment to determine. 
whether the various counts represent tbe same 
transaction under dlfterent forms, or wbether they 
In fact represent wholly dlfterent and distinct 
oftences. If all, or any of such counts are perfect 
upon their face, a demurrer to or motion to Quash 
the Indictment for tbe supposed misjOinder of counts 
must be overruled, altbou&,b some of these counts 
may In fact represent separate and distinct offence ... 
for the reason that this fact can only be made to 
appear from tbe evidence Introduced on the trial. 
'If, bowever, It appear before tbe defendant has 
pleaded, or the jury are sworn, that he Is to be tried 
for separate offences, It bas been the disposition of 
the jud&,es to Quash the Indictment lest It sbould 
confound the prisoner In his defence, or prejudice 
blm lu bls challen&,e of tbe jun, for be mlll'ht ob
ject to a juryman trying one of the offences, thollll'h 
be mlll'ht bave no reason to do so In the other.' 
Youn&, v. The Kin&" 8 T. R. 108, aud Dowdy v. Com., 
II Gratt. 7211. And If the judll'e who tries the caulle 
does not dlsco,"er the defect In time to Quash the In
dictment. be may put the prosecutor to make bls 
election on wblch cbarlie be will proceed, but If tbe 
case bas &,one to the lengtb of a verdict, It Is no ob
jection In arrest of judll'ment." Per WOODS, J.,ln 
State v. Smith, If W. Va. 818. 

DIsUnc:l Feloaletl. -While the fore&,olDll' rules apply 
to offences lI'enerally, It will be seen upon an Inspec
tion of the cases cited that many of tbe trausactlonlf 
Involved felonies; and distinct questions have been 
raised upon the joinder of separate felonies In the 
same Indictment; and wblle It hall been held tbat 
the court In the exercise of Its discretion may 
compel an election when separate felonies are 
cbara-ed In the same Indictment and such a course 
III necessary to prevent prejudice orembarra8llment 
to defendant In his defence. State v. Smith, 24 W. 
Va. 814; Dowdy v. Com .. II Gratt. m. 

Different MI8d_ors.-Wben different mlsde. 
meanorBof tbe same nature are joined In separate 
counts of an Indictment, the defendant has norl&'ht 
to compel an election as a general rule. Mltcbell 
V. Com" III Va. 7711, :110 S. E. Rep. 8112. 
. M ..... nder ofCounuand Offenc:es--HowTIlken Mvan
tap of.-"It Is no objection eltber upon demurrer 
or In arrest of judll'ment tbat separate offences of 
tbe same natnre are joined all'alnllt the same defend
ant. and the only mode of objection to a joinder of 
sucb offences In cases of felon)'. Is a motion to Quasb. 
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the first count and a. .. the second connt was defect
ive the verdict sbould be set aside and a new trial 
awarded. Rlcbardsv. Com .. 81 Va.I1~ 

Defect of 50_ of Coants-Effect.-The defect of 
some of tbe counts In an Indictment does not affect 
the validity of the rest, and If any count Is good. 
judgment may be /I"lven &/I"alnst tbe accused_ Kirk 
v. Com .. II Lellrh 627. 

or to compel the prosecutor to elect on which charlre 
he will proceed, which motion the court should 
Irrant If the charlres grew out of different transac
tions, or are not only distinct but may confound the 
prisoner, or dIstract the attention of the jury. Bnt 
If the charges are merely distinct, without such 
prejudice, or relate to the same transaction, and 
describe It In different and even Inconsistent ways, 
so as to meet the evidence as It may transpire, the 
motion shonld be denied. And In misdemeanor o-ral Verdict-8M Counu.-The rule of practice 
cases, even greater freedom Is allowed, for theconrt In criminal cases, that If an Indictment contain 
wtll not quash or compel election even thoulrh several counts, some (fOOd and others faulty. aDd 
s"veral separate and distinct misdemeanors, arls- a general verdict of guilty be found. the bad count. .. 
Ing out of different transactions, be joined &lr&lnst will not affect the validity of the good, aDd JUIl&"

a Bingle defendant; yet, if &/I"alnst several defend- ment will be /I"lven on those which are good. Is not 
ants, the court should Quasb the Indictment. applicable to cases of peultentlary crimes tn Vir· 
Dowdy v. Com., II Gratt. 'I'If1, 730-38. See Mowbray /I"lnla. wbere the jury Is to ascertain tbe term of 
v. Com .• 11 Leigh 8f3, 6fi." Hurst's Criminal Digest, Imprlsoument, since tbe evidence on the bad counUi 
351-9. lDay &/I"!rravate the punishment ImPOSed by th.-

C. CONVICTION UNDER ONE COUNT-EFFECT. verdict. Mowbray v. Com., 11 Lellrh MIl; Clere V 

·_"It Is well.settled law In this state," said STAPLE, Com., S Gralt. 615. A statute was passed on lbl .. 
J., In Stuart v. Com., 28 GratL 116S, "that wbere there 8ubjectln Vlr/l"lnla, March 14, 11148. Tbe 4Srd sectioa 
are several counts In an Indictment, and the Jury of cb. 21, of wblch with some slllrht cb;uure io 
ftnd the accused gnllty upon one of the counts, phraseololrY, was carried Into the Code of IStil and 
saying nothing as to the others, the verdict operates formed the 84th section of ch. IlOI, p. 7'1'8. One of the 
as an acquittal upon the counts of which the verdict manifest designs of this statute was to furnlsb a 
takes no notice, and the court should enter a judg- prisoner arralgoed on an Indictment containing 
ment accordingly. Lithgow v. Com., II Va. Cas. 2117; various counts, some of which were faully, a mean .. 
P&/I"e v. Com., II Leigh e8S; Canada's Case, • Gratt. of protecting himself &/I"alnstany prejudice or Injury 
_; Palre's Case, 16 Gratt. 1143"; Commonwealth v. that mllrht arise from such faulty counts. to wit. by 
Bennet, I Va. Cas. 2811: Kirk v. Com., II Leigh 817: a motton. on bls trial, to the court, to Instruct the 
Hawley v. Com .• 711 Va. 8f7: Gibson v. Com .• I Va. jury todlsrelrard them; and thaUf tbe coun sbould 
Cas. 111. refuse, to the prejudice of the prisoner, to give .. ucb 

Ac:cuHdCllJloot Be Tried a SecoadTlmeontbeCoants lustruction, it would be an error which be would 
on WlIlc:h He Wu Acqultted.-Wbere there are bave a rlgbt to bave redressed by appeal. Rand v. 
several connts In an Indictment and tbe jury finds Com., II Gratt. 'lS8. 
tbe accused gollty upon one of the counts and A prisoner being arraigoed on an Indictment con
acquits blm on the others, If the accused applies for talnlng tbree counts, moved and obtained the 
and obtains a new trlai be does not thereby waive quashalof the secoud. Having obtained a cb~e 
tbe advant&/l"e of tbe acquittal thUB obtained. But of venue, be was put on trial on the wbole IndiC"t
be must be tried, and can only be tried &/I"aln on the ment and pleaded not goUty thereto, wltbout takin.
count on which be was convicted, and not on the any noUce of the Qua..blng of tbe second count by 
count of whlcb be had been before acqultte-d. the court In wblcb be was first arraigned. 
The reason Is. that tbe accused baving been rilrbt- A general verdict of goUty was found &lralnst bim 
fully acquitted of one or more of several offences and judlrment rendered thereon. Hdd. that even 
wblcb have been joined In tbe said Indictment, be if It be conceded that the prisoner did not In effect 
cannot again be brought Into jeopardy for tbese waive the benefit of the order QuashlDlr the second 
allelred offences, because bavlnlr been wrongfully count, and that It was an error to arraign and tr\" 
convicted on anotber. he seeks and obtains redre88 blm on the wbole Indictment after tbat count. bad 
alralnst tbe wronlr done him. Stuart v. Com .. 28 been quashed, stm It was not an error to his pre!· 
Gratt. 9M ; State v. Crotls, f.& W. Va. 811i. III S. E. kep. udlce, and tberefore not a (fOOd ground for are
U7 ; LltblroW v. Com .• 2 Va. Cas. 1118. versal of the Judgment. ShUftet v. Com., If Gratt. 

Where a prisoner was Indicted for malicious 652. 
assault and acquitted. fonnd guUty and convicted XVI. NOLLe PROSEQUI. 
of unlawful assault he cannot object to being trleli A. BY WHOM ENTERED.-Tbe commonwealtb's 
under anotber Indictment for tbe same offence of attorney has not a rlgbt to enter a IIOlk PI'"ONqKi. in 
wblcb he was couvlcted. For b\vlng moved for a any case without tbe consent of the court first bad. 
new trial be Is conclusively presumed to waive any Hurst's Crlm. Dlir. 813-
objection to belnlr put tbe second time In jeop- It was decided In a case marked "Anony_ous" 
ardy for tbat offence. In sucb a case the accused reported In I Va. Cas. 1811. tbat the attorney for the 
may be tried on eltber tbe old or a ne .... Indlctml'nt district court of Fredericksburg bas not a ri&'bt tu 
but cannot be tried on both. The better practice Is enter a noZuwoU(/uiln any case wltbout the consent 
to wltbdraw the fil"Rt and proceed to trial on tbe of the court first bad. See also. Randall v. Com .• ft 
second. Stuart v. Com .. 28 GratL 1}66. Gratt. 1144. 

Coavlctlon under Bad Coant In an Indlctment.-An The dismission of a presentment by tbe court.. :u 
Indictment contained two counts. The prisoner the Instance of the attorney for the commonwealth. 
was tried thereon and a Ireneral verdict of gulll! Is not an acquittal. It Is an Informal nolU _fJQlli. 
found against him. The punlsbment fixed by the There are only tbree ways by wblcb even a felon 
verdict was not such as could be ascertained under can be acquitted. They are: the judgment of thoc
the first count. The second count was defective. examining court, the verdict of the jury. or tbe 
The court decided that the finding of tbe jury wa.'1 failnre to Indict after three terms of the superior 
under the second count, and was an acquittal upon. court bave passed. Wortham v. Com., 5 Rand. Mt. 
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nay Be Baterecl after Reversal apoa AppeaI.-A DefectlvelncllctJllent Cared by Statute o. JeofId ... -
.oll~ "I'o,ellut may be entered after verdict and jud&"- An Indictment for lI1"and larcE'ny, eharlled the Iloods 
ment a&"ainst the prisoner has been reversed. upon to have been stolen on tbe "21st of December, one 
an appeal taken; and a new Indictment may then thousand ellrbt bundred and twentll·tlwe." leavinlr 
be found allalnst him. In this case tbe Indictment out the u r " In the last word. Held. this Is cured by 
cbar&"ed the ownenoblp of the property. wblch was the statute of jeofall8. Aldrldlre v. Com.. !I Va . 
.. tolen, to be In a married woman, which char&"e was Cas. «7. 
held Insumclent. BUllhes v. Com., 17 Gratt. &66. B. MOTION TO QUASH. 

B. EFFECT.-An Indictment for felony did not I. GBNIIBAL RULES-As AN EXXBCDJII 01' DISCI"I' 
char&"e the offence to have been done "felonI01l8!y." TION. -The motion to quash Is not a proceedlnll as of 
It was held by the court that the prisoner could not rl&"ht. but the power Is vested In the discretion of 
be convicted of felony on the Indictment; but In the court to refuse to quash and to compel the de· 
order to his beln&" tried for the felony. a MU~ "I'o_uI fendant to resort to his other remedies by demurrer 
may be entered by attorney for the commonwealth or by motion In arrest of ,udfl1!lent.. Richards v. 
with the consent that the court on the said Indict.- Com.,81 Va. 115; Bell v. Com., 8 Gratt. 60S; Common
ment and a new and proper Indictment may be wealth v. Lodlle, II Gratt. 6118; Commonwealth v. 
exhibited and found ualnst the accused for the fel- Fony, II Lelllh 888; Litton's Case. II Gratt. 6111; 
ouY : ou which new and proper Indictment he may Minor's Syn. Cr. Law !1M; Commonwealth v. Me· 
be tried, notwlthstandlnll the proceedlnp had upon Ca11l. I Va. cas. m. 
the old and defective Indictment. :I Rob. Pro (old I. FOR WHAT DBJ'BOT A COURT WlLI. QUAIIH.-In 
ed.) 1l!7.; 2 Va. Cas. 70-111: Randall v. Com .. :If Gratt. prosecution for felonies and other serious offences. 
8«. the court will noC. on the motion of the prisoner, 

011 a trial of a prisoner on an Indictment upon a quash the Indictment, unless where the court has 
plea of not IlUllty, the evidence for the common- no jurlsdlctl"on; where no Indictable offence 1M 
.... ealth disclosed that the denomination of certain char&"ed; or where there Is some other substantial 
DOtes were In fact lmown to the &"rand jurors, while and material defect. In other cases he will be left 
the Indictment charlled that they were "to the to his demurrer, motion In arrest of jud&"ment, or 
jnrors unknown." Htld. It would certainly at this writ of error. Bell V. Com. (18111),8 Gratt. 800; Com. 
Btai"e of the proceedlnp, have been competent for V. Litton (IIIG). II Gratt. 0111; Huft.v. Com. (11158), If 
the attorney of the commonwealth to have entered Gratt. Gf8, 8111. 
a fNlltprOlellVi, under this Indictment, and preferred And In State v. Ball, 80 W. Va. 381. .. S. E. Rep. Gfll, 
another Indictment. by the same or other Ilrand It Is said that the court will notqnash an Indlctment 
jnry, uainst tbe prisoner leavlnll out the words except In a very clear case, but In doubtful case .. 
"tbe denomination of which said notes are to the will leave the party to his demurrer or motion In 
jnron unknown"; and certainly to the second arrest of jud&"ment. 
indictment It could not be pleaded In bar that the After an Indictment for a felony, the Indictment 
prisoner had once before been tried for the same wlll not be quashed, because the clerk of the exam· 
offence, or, In other words, was put twice In jeop. Inlnll court has not Inserted the justice's warrant 
ardy. Robinson V. Com., 82 Gratt. 870. of commitment of the prisoner In the record. 

To an Indictment Uainst him for steallnll, the Kemp V. Com., 18 Gratt. l18li. 
prisoner pleaded avtr. foi. aC(fult. The court beld 8. SPIlCIAL INSTANCJ18 01' QUASHDlG.-A person 
that a fIOlU pro,eaui entered by the attorney for the examined In a county court on a charlle of fO"olno 
commonwealth, and a conRequent dlscharlle from an order, and committed by that court for trial In 
custody, Is not an acquittal. or dlscharlle from circuit superior court for the fOI'Ot1"1I only. cannllL 
further prosecutlou. and therefore does not support be tried there for utterino and "ubllMitI(J the order. 
the plea of tJUtr~ fot. aCllUit. Lindsay v. Com., I Va. Therefore, If the IndlctmeD t allalnst the prisoner 
ca.s.1W5. contains counts for the for&"ery. and counts for 

XVII. OBJECTIONS. utteriDIl and pubUshtn&", the circuit superior court 
oUllht to quash these latter counts. Mowbray V. 

Com., 11 Lelllh l14li. A. HOW MADE GENERALLY.-Where an IndIct.
ment III so defective that any jnd&"ment thereon 
rendered a&"alnst the defendant would be erroneous 
he may take advantalre of such defect by motion t~ 
qua. .. b the Indictment, or by demurrer tbereto. or 
by motion In arrest of jud&"ment. State v. Ball. 30 
W. Va. 381. f S. E. ReP. Me. 

Brrors Cured by Statute of Jeofau..-In an Indict. 
ment for maltclous and voluntary shootlnll. the 
term lllil(fllllll belD&" used for fJOluntarilll, Is cured by 
tbe statute of jeofatls. A conclusion allalnst the 
acts of the Ileneral assembly, when there Is but one 
act. Is also cured. The omiSSion to state that the 
Irrand jUry was Impanelled In the superior court 
of the county (the county Itself belnll mentioned), 
If an error, Is also cured. TrImble v. Com.,2 Va. 
CaII.14lI. 
0. ....... of Coati'll Forma .. Statuti Cured by Statute 

... Jeofal".-Indlctments for hone steallull need not 
conclude co/tll'afo1'm4m ,tatutf, and even If It were 
proper thaL they should. the omission Is cured by 
the Vlmnla statute of jeofalls. Chiles V. Com .. 2 
Va.Cas.1IIlO. 

Qual". If a person who has been rellularly sum
moned to show cause why an Information IIhall not 
be Illed upon a presentment found allainst him by 
the Ilrand jury. and falls to appear. can, after the 
Information has been Illed, move the court toquaMh 
the presentment. Com. V. Scott. 5 Gratt. flITI. 

After an Indictment for a felony, the Indictment 
will not be quashed. because the clerk of the exam· 
Inln&" court has not Inserted the justice's warrant 
of commitment of the prisoner In the record. 
Kemp V. Com., 18 Gratt. l18li. 

An Indictment cannot be quashed on the Ilround 
that Improper evidence was Illven before the Ilrand 
jury. Wadley v. Com .. 118 Va, 60S, 85 S. E. Rep. 452. 

f. ScoPII 01' MOTION.-A motion to quash for de
fects on Its face, wbere the motion Is Ileneral. will 
be overruled, If the Indictment contains one Irood 
count. State v. Cartrlllht. 20 W. Va. 32. 

5. OaDBB 01' MOTION-WHIIN RBCBIVIID.-A motion 
Lo quash, not belD&" one of rlllht but of prlvllelre 
lI1"anted by the court to the defendant. will not be 
received wben presented at an nnreasonable time. 
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If delayed until after plea of not truUty. Its recep· 
tlou or rejection Is within tbe trial court'S dlscre· 
tlon. Rlcbards v. Com .• 81 Va. It&. 

The proper course Is to move to quasb before 
pleadlntr. but tbe court may. at auy time before tbe 
trial. permit the plea to be wltbdrawn. aud enter 
tbe moU0D: to quasb at tbe lustance of tbe defend
ant State v. Riffe. 10 W. Va. m. 

cordlntr to the l'ery rI&,bt of the case. Lawrence v. 
Com .. 80 Va. 678. 10 S. E. ReP. 840. 

C. DEMURRER. 
I. NATUBIL-The demurrer admits the facts de· 

murred to. and refers their letral sulllclency to the 
court. It puts In Issue the le&,alltyof tbe whole pro
ceedlnp. and compels tbe court to examine the 
validity of tbe wbole record. State v. Ball. 80 W. 
Va. _ •• S. E. Rep. &G. After a prisoner bas been tried by an examlnlntr 

court and remauded for furtber trial before the 
drcult court. and an Indictment bas been found I. FOB WHAT DEI'BCTS PBoPBB.-But a party in· 
a&,aln8t blm. It Is too late to move to quasb the In- dlcted may also demur to the Indictment uainst 
dlctmeut. becau!le tbere were IrrelfUlartUes In bls blm wberever It Is defective In form or snbstance. 
examination before tbe commitUn&, ma&'lstrate. and upon such demurrer he may take advantaAre of 
Clore's Case. 8 Gratt. 608. any error to the same extent as he ml&'ht by moUon 

I!. EI'I'BCT or QUASBAL.-A prisoner was Indicted In arrest of jud&'ment; and because of the etllclency 
and remanded In a county court for murder In No. of the latter remedy the demurrer at common laW' 
vember. 18118. Be demanded to be tried In tbe was seldom resorted to; bnt since many of the 
drcult court. whereupon he was remanded for errors whlcb were formerly sutllclent to arrest the 
trial In that court. At tbe next term of the circuit jud&'ment are no lontrer available for that purpo8e. 
court, the cause was continned upou the motion of tbe demurrer In this state Is a more etllclent remedy 
tbe commonwealth. At the followln&' term of tbe than a motion to Quaoah the ludlctment. or a motion 
circuit court. tbe court dismissed the said Indict- In arresLof juqment. State v. Ball. III W. Va. -
ment of Its own motion. In the absence of the prls. "s. E. Rep. Gle. 
oner. and over bls objection upon the &'round that Where one count In an Indictment falls to stale 
It had no jUrisdiction to try the case. but without that the offence chartred occurred In tbe county 
prejudice of the rltrht of the commonwealth to wbereln the Indictment was found. a demurrer to 
arrest, Indict. and try the accused for the offence the ludlctment and each count thereof should be 
with which be was chartred. After said jud&'ment sustained. Jones v. Com .• 80 Va.Il6I. 12 S. E. Rep. Q5O. 

was entered. and before the accused was actually Read.red More Effec:tualln West Vlf'Irlnle It)< SCabde. 
released from custody. another warrant was Issued -At common law a demurrer to the Indictment was 
awalnst him for the same offence. and upOn It he seldom resorted to. for tbereason that any object:lon 
was committed to jail to answer an Indictment In Which would have been fatal on demurrer (with few 
the county court. At the June term of the said exceptions) was equally fatal on motion In arrest of 
court. he WaH Strain Indicted for the same offence. judtrment. Wbarl. Crlm. PL f'me; Arcbb. Crlm. PI. 
He then pleaded "not 1fU1lty" and bls cause was con. 115. But the remedy by motion In arrest of juda'· 
tlnued. Whereupon he sued out a writ of flab",. ment Is now rendered much leSK effectual by Btat· 
('07'J1fU. alle&'ln&' tbat the order of the said circuit utes In many of the states wblcb now require 
court operated as an acquittal ofthe accused of the certalu objections formerly available on motion In 
offence for which he was In custody. Tbe court arrest ofjud&,ment,to be made before verdict found. 
held as follows: "The circuit court dismissed the By f 11. ch. 1\18. Code of 1887. It Is declared that. 
Indictment wltbout a trial of tbe accused. and wlth- "jud&'ment In any criminal case. after a verdlcL 
out prejudice to the commonwealth's rI&'ht to shall not be arrested or reversed upon any excep
arreat, Indict. and try him for the offence wltb tion to tbe Indictment or other accusation. If the 
wblcb he was cbartred. If the court bad jurlsdlc- offence be cbartred therein with sutllclent certainLY 
tlon of the case. the order of dismissal would bave for jud&,ment to be trlven thereon accordlotr to the 
the eftect of endlnll' the proceedlop commenced In very rI&,bt of the case." Whlle tbe motion 10 arrest 
November. 18113. In tbe same manner as If the Indlct- of jud&'ment has by thlll statutory provision been 
ment had been quashed. or a nolr. ",."..qul entered. rendered less effectual than It was at common law. 
Tbe accURed would be dlscbartred from lIablUty ou the remedy by demurrer to tbe IndlctmenL remains 
tbat Indictment. but not acquitted of tbe offence unimpaired. and may be resorted to In all ca.aes 
cbar&,ed In tbe Indictment. Inasmuch as there Is where tbe defendant would be entitled to move In 
no limitation to prosecutions for murder. a new arreRt of jud&,ment. State v. Ball. III W. Va. lI8S. • 
proceedlntr upon the part of tbe commonwealth S. E. Rep. IIf8. 
could be Instituted for tbe same offence at any sub- 8. ScoPIL-Wbere an Indictment contains more 
lIequent time. eltber by tbe presentment of a trrand tban one count. and the demurrer Is general. and 
jury, or by a complaint before a justice." Dulin v. one count Is found trood. the demurrer must be 
I.illard. el Va. 718. 20 S. E. Rep. 821. overruled. State v. McCluntr. 85 W. Va. t8O, II S. E. 

Motion Ov.rruled.-It III uot an error to overrule a ReP. tIM; State v. Cartrltrht, 20 W. Va. Ill: Hendrtcltll 
motion to quash an Indictment because the record v. Commonwealtb, 7r. Va. lIN. 
does not set fortb tbe appOintment and oatb of the •. EFrIlL'T.-Upon a &,eneral demurrer to an In
foreman: nor to reject a plea that the names of the dlctmeut all defects both as to form and substanC'e. 
WitneKses or trrand jurors upOn whose Information are put In luue. Com. v. Jackson. 2 Va. Cas. 501: 
the Indictment was found are not written at tbe Thomas v. Com., 2 Rob. 1Il6. 
foot of tbe Indictment as required by law. Tbese Effect of OverruIIDtr.-t:pon a demurrer to an In
errors are cured by sec. 4011 of tbe Code wblch pro· dlctment for unlawful tram In&' beln&' overruled. 
'VIdea that. "No exceptions sball be allowed for any the defendant cannot have leave to pl_d not 1fU1ity 
defect or want of form In auy pr-esentment. Indlct- without offerln&' to wltbdraw his demllrrer; the 
ment. or Information mentioned In eltber of the court may. In Its discretion. &'Ive him leave to with· 
two precedln&, sections (sec. 400II, petty offences 11m· draw his demurrer, and to plead; but If be doe>< 
Ited to a line not exceedln&, 1:lO; sec. 4010. Gamin&' not withdraw bls demurrer and obtain leave to 
Act), but tbe court sball trlve jud&,ment thereon ac-I plead. judtrment sbould be &'Iven for the ftne and 
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costs. not tbat the defendant sball answer over. constitute tbe oftence cbarared In sec. 7. ch. 147, p. 
('om. v. Fony. 8 Lelarh 6lI8. 888 of W. Va. Code. In force In 1880, on whlcb the 

Plelldlna Over No Waiver of Errors.-Pleadlnar over 
to an Indictment after demnrrer overrnled does 
not waive error In the action of the court In over
rullnll' a demurrer. State v. Ball, 80 W. Va. 882. 4 S. 
E. Rep.64D. 

Three Ways of Acqulttal.-There are only three 
ways by which a felon can be acquitted. They 
are: the judll'ment of examlnlnll' court. the verdict 
of tbe jury. or the failure to Indict after the three 
terms of the court have pMSed. Wortham v. Com., 
/') Rand. 6811. Therefore wbere the court had no 
jurisdiction to try an Indictment for felony and 
dlscharll'e the prisoner tberefor. he may be all'aln 
Indicted and tried for tbe same offence. Marshall 
v. Com .• :1!0 Gratt. 1W6. 

And where a verdict Is rendered In favor of the 
prisoner because of a variance between the a1leara
tions and the proof under liS, ch. ltD of the Va. 
Code of 1880. such verdict Is no bar to a new Indict
ment. Robinson v. (".om .• 113 Gratt. sea. 

FOR SPECIFIC OFFENCES. 

XVIII. AR.BlTR.ATOIts. 

Tbe &'rand jury of Wyomlnll' county, found the fol-
10wiUll' Indictment a&'alnst Boyd E. Lusk: "The 
jurors of the state of Wellt Vlrarinla In and for the 
body of the county of WyomlDll'. and now aUendlDll' 
the said court. upon tbelr oath present that on 
the 28th day of January. lu the year 1m a certain 
cause In which Boyd E. Lusk was plaintiff and 
Drury Halsey was defendant. was pendlnll' and un
determined In the county court of said county. and 
that at the January term of said court. on the 28th 
day of January. 1m by aneement of parties. the 
matters lu controversy lu said cause were submitted 
to the arbitration and award of Martin G. Clay. 
Henry Eilts and Smith Trent. selected and chosen by 
the parties. and duly qualified accordlnll' to law to 
act as such arbitrators: aud that on the 28th day 
of January. 187l\, while the said matters of contro
versy In said cause were before the said arbltra
tors.the said Boyd E. Lusk. In the said connty. with 
the Intent to bias the opinion and Infiueuce the 
decision of the said Martin G. Clay, one of the 
said arbitrators to whom wall submitted the mat
ters In controversy In said cause. pendlnll' as 
aforesaid. did then and there unlawfully. wlUfully 
and corruptly. promise to II'lve. and offer to pay. 
to him. the RaId Martin G. Clay. as such arbitrator 
a .. aforesaid. a certain Mum of money. to wit. the 
sum of five dollars. as a pecuniary reward to In
nnence aud Induce blm. the said Martin G. Clay, as 
such arbitrator as aforesaid. to prostitute aud be
tray the dutieR de\'olvlnll' on him as sucb arbitrator 
a .. aforesaid. by arlvlnar bls opinion and decldlnll' tbe 
.. aid matters In controversy In said cause then pend
Inll' before lIald arbitrators as aforeMald. In favor of 
the said Boyd E. LURk, all'alnllt the peace and dlll'ulty 
of the state. Upon the evidence of Martin G. Clay. 
sworn In open court to arive testimonY before the 
II'randjury." 

To this Indictment various objections were made 
by counsel for defendant. but without avail. for the 
court held that. althoulI'h there was. doubtless. In 
the de!ICription of the offence as well as on tbe 
balance of the Indictment, a Il'004 deal of surplus
all'e yet It and the balance of the Indictment seem 
to have In them a suMciently clear and exPlicit 
alleption of every material fact necellsary to 

Indictment was based. State v. Lusk. 16 W. Va. 711T. 

XIX. AItsON. 

POMll.-An Indictment for arson. accordlnll' to tbe 
form at common law. Is 8uMcient In a case of arson. 
In the daytime. Cnrran's Case. 7 Gratt. 41111. 

Ne_1')' AII.-tIou.-In an Indictment for arson 
under I Rev. Code. cb. 1110. sec. 4. p. 587. rt!latlnar to 
arson. It Is not suMclen t to ulle the words "set fire 
to" the house; but the word "burn" must be used: 
that belnll' the word employed In that section of tbe 
8tatute deftnlnll' the offence. Howel v. Com .. Ii Gratt. 
664. See lI'enerally. Earhart v. Com .• 9 Lelll'h IITI. 

Moreover. an Indictment for arson must charll'e 
the bumlnll' In the niarb t In order to convict of the 
offence of burnlnll' In the nlll'httime. Curran's Case. 
7 GraU. 819. 

DweUlnC Ho..--n_I ..... - .. A dwe11lnll' house." In 
the meaninll'of II. ch. 188, Code of 1878. embraces 
all its parcels Includlnll' such an outhouse as Is par
cel thereof. The burnlnll' of such an outhouse Is the 
burnlnll' of a dwelllnll' house. In the meanlnll' of this 
law and may be so described In the indictment; 
and the proof of the burnlnll' of the outhouse. will 
as mnch sustain the Indictment, as would proof of 
tbe burnlnll' of the principal part of the dwe11lnll' 
house. or the wbole of It Includlnll' all the parcels. 
Pall'e v. Com .. 11\ GratL 043. 

DeKrlptlon of Bulldlnc or OtberThlnc Burned.-The 
Criminal Code In force In 1886. ch. 3. f 5 (Acts 1877-'18. 
p.lI87; AlDended Acts 1881-82 p. 4(1). provided pun
Ishment for bumlnll' "any bulldlnar. the burnlnll' 
whereof Is not pnnlshable under any other section" 
of said chapter. An Indictment under this section 
musl describe the building wltb sucb particularity 
as will Inform accused what bulldlUll' Is meanL 
Richards v. Com .. 81 Va. 110. 

But In an Indictment at common law, It Is not 
neCe88ary to state that the house burned was a 
dwelllnar house; for the word "house" Imparts It; 
and. If under trial. It appears. that It was not a 
house upon which arson could be committed. It 
Is tbe duty of tbe judares to direct the jury to acquit 
tbe Ilrlsoner. "Common araol and county prison In 
the county of A. B." Is also suMclent description. 
Commonwealth v. PO!Iey. 4 Call lOll. 

So an Indictment for the bumlnll' of "a certain 
store house. not adjolnlnll' or occupied with the 
dwellinll' house of one S .... suMciently describes the 
store house as the property of S. Butler v. Com., 81 
Va. Iii\}; Speers' Case. 17 Gratt. 570. • 

And lu Wolf v. Com .• 80 Gratt. 888. an Indictment 
cbafll'ed that the accused "did feloniously and 
maliciously burn a certain barn and the property 
therein. said barn and tbe property therein belnll' 
the property of one H. H. Dulaney. and Situated 
In the county aforesaid, and which said barn and 
the property therein was tben and there of the 
value of 'J.lj00." The Indictment was beld sUMcient 
under Va. Code 1878. ch. 188. I e. 

Cb.ral .... OHenc:e-.5ufflc:lency.-And a couut In an 
indictment. which charll'es that the prisoner at 
nlarht did burn "a certain other house called a bam 
or stable of one R .• there situate. thl' same being an 
outhouse not adjolnlnar the dwelllnar house. nor 
uuder the same roof. but some persons usually lodll'
Inar therein at nlarht. to wit." etc., does not set out 
an offence for Which the punishment Is death. 
Paare v. Com., 2\1 GratL 1143. 

Indictment-Attempt to eo_It Anon.-But In the 
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Uacertalnty of Pllu:e.-Moreover. a presentment 
for plaYintr cards, "at or near" a place, 18 objection· 
able for uucertaluty. Bisbop v. Com., 18 Gratt. 785. 

Infonaatloa Not NKUUry for Tr .... -But where a 
tavern keeper Is presented. for sufferinlf faro and 
100 to be played at bls bouse, he may be tried on the 
presentment alone, wltbout any Information: and 
If be refuses to answer to tbe presentment, judlf
ment by default may be rendered lLII"ainst blm. 
Com. v. Maddox, S Va. Ca8. 111, 

Rllrbt to Trial by Jary.-However, a defendant pre
sented for unlawfullfamlnlf Is entitled to trial by 
jury. Com. v. Horton. 1 Va. Cas. Bali; Com. v. Mc
Guire. 1 Va. Cas. 1111. 

Suffldent Record.-If the record Say8 "A persent
ment for nnlawfnl Ifamlnlf lLII"ainst J. T .• " It Is sl1ft!
clent. Com. v. Tiernan. 4 Gratt. 615-

Varlaace-Betw .. n P_tment and Proof.-<>n a 
presentmentfor Ifamlnlf. the defendant was cbarlfed 
wltb the offence committed at tbe bootb of PrIce 
Skinner. The proof was of Ifamlnlf at tbe booth 
of Clarke. tbe said Skinner bavlnlf no rilfht, inter
est. or lLII"ency In the booth : tbls proof Is Insumclent 
to Kupport the charlfe. Com. v. Butts, S Va. Cas. 18. 

Dupllclty.-A presentment for nnlawfullfamlDll" by 
plaYinlf at cards. and bettinlf on the sides and hands 
of those that then and there did play, Is not objec
tionable for duplicity. Com. v. Tiernan. 4 Gratt. Ii45. 

De FKto Clerk-Effect.-If upon a presentment for 
Ifamlng, the defendant pleads in abatement, that 
the clerk d~ facto, who administered tbe oath to the 
Ifrand jury that made the presentment. is not clerk 
d~ j'lre at tbe time. tbe plea Is naUlfht. Hord v. 
Com .• 4 Lelgb 674. 

C. INDICTMENT FOR GAlItIING. 
I. IN GBlfBBAL. 

Mere Formal Defects.-Underl «111 of tbe Va. Code 
of 1887. which provides tbat no exception sball be 
allowed for any defect or want of form In an Indict
ment uLder the gamlnlf act, but tbe conrt shalllf\ve 
Judllment thereon accordln&, to tbe very rilfht of tbe 
case. objections that the record did not set forth the 
appointment and oath of the foreman, and that 
tbe names of tbe wltnes.~es upon wbose evidence the 
Indictment was found. were not written at tbe foot 
of tbe ludictment. were beld properly overrnled. 
Lawrence v. Com .• 86 Va. 575. 10 S. E. Rep. 840. 

Followln&, IAulruap of .5tatute.-An indictment 
wblcb follows tbe lanlfuage of tbe statute Is sum
cient in most cases. and sucb rule may be laid down 
aN sl,eclally applicable to tbe subject under discus
sion. I.eatb v. Com .• 82 Gratt. 878. 

Indictment Cbar!l"inlf Several ActL-An indictment 
under the statute. Code of 1878. ch. 194. I I. for gam
Inlf pursues the lanlfuue of tbe !ltatute, except that 
It n~es tbe word "and" In place of "or." tbus cbarg
Inlf tbe accused witb exblbltlnlf all tbe Ifames men
tioned In said .. tatute. This Is correct. It cbarges 
bllt one offence. and Is supported by proof of the 
keeping or exbibltlng of anyone of tbe games or 
tables mentioned. and on conviction tbere would be 
but one liue. aud one term of Imprisonment. Leatb 
v. Com .. S2 Gratt. 878. 

Joint Indlctment.-Two or more perRons may be 
jointly ludlcted for Ifamlng. State v. Sulder. 84 W. 
Va. 88. It S. E. Rep. 742. 

80 wbere an Indictment waR agalnRt two defeud
ant.~ jointly. and alleged tbat they "dld unlawfully 
waller and bet ";0 In money" on an election for 
pr~Mldential electors. yet did uot allege tbat tbey 
bet wltb anotber person. and name tbat person: 
nor did It say that tbey bet wltb each otber. never-

tbeless tbe conrt held. tbat lu common speech and 
nnderstandiDll". when we say that A and B bet on an 
election and otber tblnp we mean that they bet 
with each other, the one lLII"ainst tbe other. and that 
tbe plain Import of the cbarlfe in the Indictment 
,as tbat tbey bet with each other: that It would be 
very tecbnlcal to overrule the Indictment on thi. 
lrTound. State v. GriIfII'S, 84 W. Va. 78. 11 S. E. Rep. 
140. 

And where an Indictment was for three different 
oftences alfalnst dlfterent persons. viz.: one for ex
blbltlnlf a faro bank by one of the accnsed: one for 
playing at sucb.bank by tbe other two acc1l8ed_ and 
one for kuowlulfly 8ufferin&, sucb conduct in bls 
bonse by another accnsed. It was held &,004 and 
sumclent In law. Com. v. McGuire, 1 Va. Cas. 119. 

I. NBCB89AllY ALLBGATIONB AND S1JFFICIBl'ICY (IF 
SAlIB. 

Aa to JarhdlctloD.-An indictment for pming 
uuder tbe statnte, Va. Code of 11118, ch. 194. I I. 
charlfed tbe offence to bave been committed in tbe 
city of Richmond aud within the jurisdiction of the 
court. Such allelfatlon Is sumclently certain. Tbb 
Is not a case In wblcb place enters Into tbe offence: 
It Is an oftence without regard to the particular 
house, bnUdlnlf, or otber particular locality where 
It Is committed. Leatb v. Com .• 82 Gratt.. 8'78. 

AlletrlftIr Place.-Where the element of the oftenee 
consists In playln&" cards at a pnblic place. tbe 
Indictment should sbow that tbe place at wblch tbe 
&"ame was carried on was a public place or partook 
of such nature. Hord v. Com .... Lel&'h 674: Roberti> 
T. Com .. JO Lel&"b 118&: Blsbop v. Com., IS Gratt.. 78&. 

Public R_rt Allepd_-But If the IndlctmeDt 
cbar&"es tbat unlawful &"amlng Is carried on at a 
house of pnbllc resort,lt ISlfOOd. Wortham T. Com .. 
5Rand .•. 

And an Indictment cbar!l"inII' that the defendant. 
"ou tbe 10th day of February. 1827. unlawfully did 
Ifame by playlnlf a &,ame called faro. a wame played 
wltb cards. at a bouse of public resort called the 
Cbocolate Honse. on Iltb street in the said citY of 
Rlcbmond." Is good. Wortham v. Com .. Ii Rand. MI. 

"Hoase of Entertainment." - So an Indictment 
cbarglng the defendant wltb unlal\oful !laming at 
the house of J. N .. tbe Bame belulf a bonse of enter· 
talumen t. Is sumclent. Linkous v. Com .. II Lel&'h 8CIIl. 

Need .... AlleptloDB-ParpoM of Oamlftlr_-It was 
objected to an Indictment for gamlDll" that tb .. 
indlctmeut did not charlfe tbat tbe Ifames or tables 
were exblblted for gain. Tbe court said: "It Is a 
sumclent answer, tbat the Indictment follOWS tbe 
langualfe of the statute, and furtber charlfes that 
the accu .. ed did uulawfully keep and exblblt.·· etc. 
Leatb v. Com., 82 Gratt. 878. 

8. PROCBDURB. 
Proof Neceuary to Support Indlct ... nt.-An Indict· 

ment lLII"ainst a tavern keeper, for snfferiDll" the 
Ifame of 100 to be played In bls tavern by certain 
persons named. will be supported by proof of bls 
bavlulf suffered that Ifame to be played therein. 
thoulfb by otber persons tban those named In the 
Indictment. Com. v. Price. 8 Lel&'h m. 

And an Indictment for playln&" at cards at apubUc 
place, may be su><talned by proof that tbe party bet 
at faro at tbe time and place stated In tbe indict· 
ment. Gibboney v. Com .. 14 Gratt. Ii8I. 

However, If au indlctmeut for &"amln&' cbaries 
defendant l\1tb unlawful playlnlf wltb cards. to wit. 
at tbe Ifame of all fours. of 100. and of whist. at a 
public place. to wit. at the store house of G. lL t
Co.: In order to convict tbe defendant, It Islncum-
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bent on the prosecutor to prove. that he played at 
some one of the Iramell specilled In the Indictment. 
Windsor v. Com .• 4 Lellrh 680. 

Wben Jads-at for Revocation of Llceue Proper.
And on conviction of a tavern keeper upon an 
Indictment for permittinlr unlawfullramlnlr in his 
tavern. judJrmentcannot be rendered for revocation 
of defendant's license. acquired since tbe com
mission of the offence. Com. v. PrIce. 8 Lellrh 757. 

Rule When Demarrer to Indlct_t .. Overraled.
Cpon a demurrer to an indictment for unlawful 
Iramiq belnlr overruled. the defenda.nt cannot 
ba,-e leave to plead not lruUty without offerinlr to 
withdraw his demurrer; the court may. in Its dis
cretion. Jrlve him leave to withdraw his demurrer 
and to plead; but If he does not withdraw his 
demurrer and obtain leave to plead. judJrment 
should be Jrlven for the Ilne and costs. not that the 
defendant shall answer over. Com. v. FOIrIrY. 6 
Leigh 888. 

XXXIV. HOUSE OP ILL-PAnE. 

The IlrRt count on an Indictment, under sec. 10. ch. 
1411. Code 11111. charlred that the defendant, on the 
6th day of May 18116, in the city of WbeeUnlr. did 
unlawfullY. willfully and .knowinlrly let a certain 
bouse there situated. descrlblnlr it by street. num· 
ber. etc .• to a certain person. Jrlvinlr the name. with 
the intent that the said person keep the same as a 
common baldy house and house of ill-fame. and 
that the said GeorJrla Frank afterwards used and 
kept the said bouse as a houlle of Ill-fame. etc. /I,ld. 
every material fact neceBllary to be proved to sup
port a conviction seemed to be plainly allelred. with 
due llpecillcationsof time. place. persons. etc .. so that 
the demurrer was properly overruled. State v. 
Emblem •. " W. Va. 621.211 S. E. Rep. 1081. 

XXXV.INCE.ST. 
Statatory Crlm_lndlctment Pollows Statate.-The 

crime of Incest beinlr statutory. In draftlnlr Indict
ments therefor. It is both sumclent and nece!l8ary 
to follow the lanlrualre of the statute. Statev. Pen
nlnlrton. 41 W. Va. 1i89. 23 S. E. Rep. IH8. 

Av_toflnter ... rrlap.-Iu the case of Hutcbins 
v. Com .• 2 Va. Cas. 831. William Tankersly and Nancy 
Hutchins were joinUy indicted. the Indictment 
charlrlnlr that the said "Wl1Ilam unlawfully. wlll
inlrly and Incestuously did Intermarry with. and 
take to wife a certain Nancy Hutchins. the niece 
of !!ald William. and that the said William and 
Nancy then and there from. etc .. to etc .• did will
Inwly. unlawfully and Incestuously continue to 
cohabit and live tOlrether as man and wife. 
alralnst," etc. Both were convicted. and upon a 
writ of error. it was objected that the indictment 
was bad. because It did not in terms allelre that 
she had intermarried with said William; the 
court beld tbe Indictment Irood. "because It was 
impossible for blm to intermarry witb her un
les!! sbe also Intermarried witb blm. and tbat as 
tbe said indictment was In the very words of tbe 
statute. It wa.>< tberefore sumciently certain." and 
amnned tbe judJrment. 

Averrl .... KDOwiedp of Relatlonshlp.- In an indict
ment for incest under section' 22. cb. 1411 of W. Va. 
Code of 11111. it III not necessary to allelre that tbe 
accused knew tbe relationship of the woman to blm. 
State v. Penninlrton. 41 W. Va. 1i89. 23 S. E. Rep. 1118. 

Imperfect .statement of Date Cured by Statute of .leo
' ..... -Llkewlse. under' 10. cb. 158. W. Va. Code of 
11181. whicb provides that ho Indictment shall be beld 
invalid for omlttinlr to state or statinlr imperfectly 

the time at wbicb tbe offence was committed wben 
time Is not tbe essence of tbe offence. a statement 
in an Indictment for incest that the offence was 
committed "on tbe 18tb day of AUlrust. July. 18114." 
waH beld not to invalidate the Indictment. State v. 
Pennlnlrton. 41 W. Va. 1'1119. llS S. E. Rep. 918. 
N_ of Parttc:e.,..-It was objected to an indict

ment for inceNt tbat wbile it allelred that tbe woman 
was tbe daulrbter of the defendant's brother. the 
name-of tbat brother was not spec1lled. Bnt tbe 
court beld the objection not to be a Irood one. 
becanse tbe indictment was sumcientlY certain and 
dellnite In pOintinlr out the particular person with 
wbom the offence was committed. and that while 
sbe mllrht be a person of that name. and daulrhter 
of one not a brother; if sucb be tbe case. tbe de
fendant could prove that as a defence. State v. 
Pennlnlrton. 41 W. Va. 1i89. llS S. E. Rep. 1118. 

XXXVI. INTOXICATINO LlQUOItS. 

A.INGENERAL. 
Captlon.-Tbonlrh the name of tbe county be left 

blank In tbe marlrin of an indictment for misde
meanor. It Is enolllrb If tbe county be stated in the 
body of the indictment. Tefft v. Com .• 8 Leilrb 721. 

LIability ander Oeneral Revenae Laws.- In the 
connty wbere tbe "local option law" (Va. Code 1881. 
ch. 25). has been adopted. tbe sale of liquor without 
license Is none the less liable to prosecution as a 
violation of tbe Ireneral revenue laws. Webster v. 
Com .. III Va. 1M. 15 S. E. ReP. 1113. 

Selllne Llqaor without a Llcense-Av_t.-An 
information under tbe 3d section of the actof Marcb 
Sd.ISIO. must contain an averment that the person 
sellinlr bad not a license and certlllcate to sell spir
ituous liquors. Likewise as to an Indictment under 
tbe 17th section of the act. Com. v. Hampton. 8 
Gratl. 1iUO. 

Misdescription of Defendaat.-A presentment for 
sellinlr ardent spirits by retail to be drank at tbe 
place where sold. without bavinlr Ilrst obtained a 
license to keep an ordinary. deRcrlbed the defend
ant as a free nelrro. For tbls offence. white persons. 
Indians. and free nelrroes were prosecuted and 
punlsbed In the same manner. /ltld. a plea tbat 
defendant i8 an Indian aDd not a free nelrro. III an 
immaterial plea. and was properly excluded. Com
monwealth v. Scott. 10 Gratt. 7411. 

And lIucb a plea if Irood. would be too late after 
pleadlnlr to issue. Commonwealtb v. Scott. 10 Gratt. 
7411. 

Record Entry of Indlctment.-Tbe record entry of 
tbe Ilndinlr of tbe Indictment I" as follows: "Tbe 
Irrand jury returned into· court bavlnlr fonnd tbe 
followinlr indictment: 
"Tbe State (No. 1) t Indictment for sel\1nlr intoxlcat
MichaelvOilmore. f hllr liquors to a minor. 

"A True Bill. 
"P. S. MINSHALL. Foreman." 

I1tld. that tbe record entry of tbe Ilndlnlr of the 
Indictment was sumclenl. State v. Gilmore. II W. 
Va. MI. 

And wben. in an indictment It i8 allelred tbat a 
person wltbout bavinlr a state license therefor. sold. 
and offered and exposed for sale. at retail. spirituous 
liquors and otber drinks. and It appears by tbe rec· 
ord tbat an Indictment for unlawfully retaillnlr 
was presented. tbe record of the findlnll' Is sumc1ent. 
State v. Fitzpatrick. 8 W. Va. 7('11. See also. State v. 
Cbapman. 25 W. Va. 408; Crookbam v. Tbe State. 1\. 
W. Va. 510; Tefft v. Com .• 8 Leilrb 721; Tbompson's 
Case. 20 Gratt. '7'l4 ; State v. Gilmore. II W. Va. «141. 
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Vena_Act Mast Be Done Where Lakt.-No convIc
tion can be had upon an Indictment for the sale of 
liquor wltbout license wbere the evidence falls to 
show that the offence was committed In the counLY 
and magisterial district wherein the Indictment laid 
the venue. Richardson's Case, 80 Va. 114: Savall'e v. 
Com., Sf Va. 118f, 5 S. E. Rep. 1\811. 

Cb.rclnc Sale to Two Penou.-An Indictment for 
sellinII' ardent spirits wltbout a license, may char&,e 
the sale to two persons. Peer's Case, 5 GraU. 87 •• 
And the retallln&, to two distinct persoDB, at tbe 
same time aud place, constitutes two separate and 
distinct offences, and not one offence only. Com. v. 
Dove, 2 Va. Cas. IlL 

However, It 18 not neCeSBary In an Information for 
retallln&, spirituous liquors without a license, to 
name the persons to whom the llquors were sold, 
Com. v. Dove, II Va. Cas. 26. 

Cbarp In DI.,anctlve or Conjuactlve.-And It Is 
not error to charce the offeuce of sellinII' spirituous 
liquors, wines. etc., without a llceuse,ln tbe disjunc
tive Instead of the conjunctive, by uslnll' the word 
"or" In lien of "and," In descrlbln&' the various 
kinds of liquors and drinks chara-ed In the Indict
ment to have been sold without a license. Cunnln&,
ham v. State, 5 W. Va. Ii08 : Monran v. Com., 7 Gratt. 
1i82: Thomas v. Com .• 110 Va. 112. 17 S. E. Rep. 788. 

Indlct_t for SeIDli&' Splrlta_ Llqaors VI .... -A 
man. dealln&' In splrltnous liquors In Wood county, 
went over Into Taylor connty and sollclted orders 
there. The whiskey to 1111 these orders was shipped 
In jnp by the Baltimore and Ohio Railroad. beln&' 
delivered by the seller In Wood county, to an expreSB 
a&,ent for transportation to the purchasers In Taylor 
counLY. They received the whiskey In Taylor 
county and paid the express char&,es. Subsequently 
the seller whUe on a visit to said county of Taylor, 
collected of these parties the price. wblch had been 
awreed upon for bls whiskey. It was held tbat the 
seller conld not be Indicted In Taylor county for 
sellln&,splrltuoDB liquors without license. as on tbls 
state of facts tbe sales were made In Wood county. 
when the jup of whiskey were delivered to the 
express aa-ent. Until tben there was ouly an exec
utory contract for tbe sale of the wblskey. State 
v. HUi'hes. 22 W. Va. 7411. 

Dapllc:lty.-An Indictment cbari'\n&' tbat defend
ant. on a certain date between 120'clock Saturday 
nl&,bt and sunrise of the succeedln&' Monday morn
lu&" permitted bls barroom to be open. and then 
and there wid Intoxlcatin&, liquors. char&"es but a 
IdulI'le offence under Va. Code 1887. S 118(N. declarlnll' 
that wltbln such bours no barroom should be opened. 
and tbat no Intoxlcatin&, liquors sbould be IIOld In 
any barroom. but It Is enonll'b to prove either an 
openln&, or the selllDll'. Morpnstern v. Com .• D4 Va. 
787. !16 S. E. Rep. 402-

However. wbere an Indictment char&,ed tbat tbe 
defendant on a certain day. and wltbout hann&, 
Ilrst secured the proper authority accordlnll' to law. 
did "at bls store bouse and dwellln&, house. In Penus
boro, In said county" sell and offer to sell by retail. 
spirituous liquors, etc .. It was held. on motion to 
quash. that It was not Intended to cbarll'e two dis
tinct sales at different places. but rather to deBcrlbe 
tbe store and dwelllnll' house as constltutin&, one 
bulldlnll' and one and the same place: and. there
fore, there were not two distinct offences char&,ed 
In the same count. Conley v. State. II W. Va. 5ZI. 
But nnder Va. Code 1887. a slnll'le sale of liquor 
without a license Is a violation. as tbe law Is not 
llmlted to persons enplI'ed In carry In&' on the 

tramc: and If an Indictment under this section 
shOUld contain ten counts eacb chari'ln&' a sale to a 
different person. wblch constitutes separate and 
dlstlnct offences. a demurrer to the same will be 
overruled and properly so. Lewis v. Com., 110 Va. 
8f3. 20 S. E. Rep. m. 

Imm.terlal Statement.-In Com. v. Scott. 10 Gratt_ 
7f11. tbe presentmeut described tbe defendant as a 
free nei't'O: tbe prosecution belnll' for sellinII' ardent 
spirits under the Va. Acts of 1862. cb. lie, I lIS: as for 
this offence. white persons. Indians and free necroes 
are to be prosecuted aud punished In lbe same 
manner. and a plea that the defendant Is an Indian 
and not a free nei't'O Is an Immaterial plea. and was 
properly excluded. 

V_rtalaty In CIJarce.-And an IndIctment for 
sellin&, without license IntollicatlD&' lIqnors to be 
drank where sold. uses the lanll'uawe of the 1st sec
tion of chapter l1li. of W. Va. Acts. Im-7II. creatiDJl' tbe
offence. cbar&'in&' that tbe defendant. at a &,h-en 
place In the counLY. on a i'\ven day. dId sell to a 
certain person. namlD&' him. Intoxlcatln&, IIqnors to 
be drank In. upon or about the bnUdln&, or premises 
wbere sold, without Ill'IIt obtalnin&' a state license 
therefor accordln&, to law. Upon demurrer tbls 
Indictment was held to be fatally defective. for 
uncertainty. In cbarcln&' that tbe lIqnor was to be 
drank either In the bulldlnll' or upon tbe premb.eR. 
State v. Charlton. 11 W. Va. _ 

V.rI. __ Wbat Not DeeaIed. V.rtaa&.-Wbere an 
indictment describes a prescription as statin&, that 
the liquor Is absoilltely necessary as a medicine-. 
whereas the prescription states that the pbysiclan 
believes It to be 80 necessary. there Is no variance 
between the Indictment and evidence becanse of lbe 
word "believe" In the prescription. State v. Berke
ley .• 1 W. Va. f56. IS S. E. ReP. 1108. 

Wbea Not naterllll.-And at the trial of an Indict
ment for retallinll' ardent spirits without Uce-n .. e. 
"to persons to tbe jurors unknown." the defendant 
offered proof tbat tbe persons to wbom be sold t.he 
same were known to the nand jury at the time t.be 
Indictment was found. The conrt beld tbat thIs 'Was 
not a material varlauce between the proof and the 
char&,e lu tbe Indictment: for It Is not necessary to 
Indictments for such offence to name the persons to 
whom tbe liquor was IIold. and so tbe words "to per
sons to tbe jurors Ilnknown" are BurpIu..-.a.ge. 
Hulstead v. Com .• II Lel&,b 714. 

Wbea Jaqmeat Will Not Be Rev.r .... for V ..... nce 
-W"ver.--If one be presented "for retalliD&' splr
ItuoUK liquors wltbout license." and an luforma t.ioo 
be tbereafter Illed a&,alnst blm for a breacb of an
other law. viz.: for sellin&' by retail divers articles 
of merchandise of forelll'D i'TOwtb. and manUfac
ture," to which Information the defendant pleaded 
"not eullty": and a trial was had. and a verdIct and 
jndi'ment: he havln&, failed to take allvantac"e of 
the variance In due time. cannot have tbe jud&'1l1ent 
reversed by tbe appellate court. Wells v_ CoID __ ::! 
Va. Cas. 883. 

5urpla .... -Tbe words ''knowlnll' the said Mlcb ael 
Toole to be a minor." In an Indictment for selltnlr 
ardent spirits contrary to the statute. may and 
abould be rell'arded as Immaterial. and as snrplus
all'e. at the trial. State v. Cain. 9 W. Va. _ 

However. where a dl:'iendant IIr Indtcted under t.be 
statute of March 7tb. 1834 (Acts of 1883-". cb. 8). fnr 
retailtn&, ardent spirits wltbout llcense. the cbarce 
tbat tbe spirits were to be drank at tbe place wbere 
sold, sbows tbat tbe Indictment Is upon the 17th. not. 
the 8d section of tbat statute, aud such cbarce can-
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not be rejected as surplusa&'e. but must be proved. 
Com. v. Coe, 9 Lellrb 81!0. 

.JoIDt Iaclk:tmeat.-And two persons may be jointly 
Indicted or proceeded a&'alnst, by information, for 
retaUinlr ardentsplrlts without a license. But upon 
conviction there shonld be a separate Ilne a&'alnst 
each of 180. Com. v. Harris, 7 GratL 800. 

JoIDder of on-.-A count nnder the 17th section 
of the act of lIIarch 7th, IBM (Acts 183&-84, p. 7), and a 
connt under the 8d section of the same act may be 
joined In the same Indtctment. And the oml88lon 
In the counts of the words "and certillcate" does not 
make them defective. Peer's Case, Ii Gratt. 874. 

Cbartre of Sale to Two PerSODS.-An Indictment for 
selllnir ardent spirits without a license, may charlre 
the sale to two persons. Peer's Case, Ii Gratt. 874. 

WileD I~ Defec:tlve for Not PoilowlDIf Stat
.te.-An Indictment- under the Bd secUon of the 
act of 1889--40, ch. 2. p. Ii, iSlrood, thoUirh It does not 
nentive the exceptions and provlBOB contained In 
the 4th section. But It Is not neCe88ary to allelre, 
in an Indictment. that the defendant Is not within 
the benellt of the provlBOB of the statute, thoulrh 
the purview shonld expreBBlY notice them. Com. v. 
Hill. Ii GratL 1182. 

However. In an Indictment uuder section 18. ch. 
38. of the Va. Code 1849, p. !lOll, the words, "without 
havlnlr a license therefor accordlnlr to law," are not 
equivalent to the words, '''wlthout paylnlr such tax 
and obtalnlnlr such certillcate as Is prescribed by 
tbe Uth section," which are the words used In the 
statute; and tbe Indictment Is defective. But In an 
Indictment under 118. ch. BB of the Va. Code 1849, P. 
2OU, for retallinlr ardent spirits, tbe words, "not to 
be drankwhere SOld," not belnlr In the statute, need 
not be In the indictment. Com. v. Younlr, Iii Gratt. 
81M • 

.5ufflc:leacyof Cllarp.-An Indictment. for that H, 
late of, etc., without bavlnlr a license tberefor ac
cordlnlr to law, did, on. etc .. at. etc .. In said county, 
sell by retail, wine, etc., not to be drank where 
sold. a&'alnst the statute, etc., and a&'alnst tbe peace 
and dignity of the commonwealth, Is a !rOod Indict
ment. Com. v. Hatcher. 6 Gratt. 687. 

So the offence of retalllnir ardent spirits without 
llcense Is sutllclently cbarlred In an Indlctmentalleg' 
Inlr that the defendant sold by retail, without 
license, whiskey. brandy, and otber liquors to the 
jurors nnknown. to be drank at the place where 
sold. Tefft v. Com., 8 Lellrh 721. 

And It Is sutllclent where the record of the Ilndlnlr 
of an Indictment for retalllnir ardent spirits with
out license, states that the nand jury presented an 
Indictment alralnst W. T., for retalUnlr liquors, a 
true bilL Tefft v. Com., 8 Lellrb 721. 

1II0reover, In an Indictment for .elllnir ardent 
spirits to slaves, It Is not necessary to state the 
names of the owners of the slaves to whom the liq
uor was sold. Com. v. Smltb, I Gratt. 15fi8. 

So wbere an Indictment founded npon the 3d 
section of chapter 99, of the acts of the lelrislature 
of 1m-a. charlrinlr that C on the Ilrst day of Decem
ber, A. D. Urn,ln Wood county. unlawfully did sell 
Intoxlcatinlr liquors to one Michael Toole, a minor 
under the alre of twenty-one years, he, the said C, 
knowlnlr the said Michael Toole to be a minor, and 
not havlnlrthe written order of his parents. pard
lana or family physician therefor, contrary to the 
form of the statute In such case, made and pro
vided, and alralnst the peace and dllrnlty of the state, 
the indictment was held Irood after verdict. upon a 

motion In arrest of judlrment. State v. Cain, 9 W. 
Va./iIiQ. 

Sa __ OpeDIDIr &amoDl.-An Indictment for a 
violation of sec. 3804 of Va. Code 1887, contained a 
slnlrle couut which charged (I) openlDlr of a bar
room and (2) selllnir Intoxlcatlug liquors therein. 
This Indictment was demurred to on tbe wround 
that a charlre In the same count contained two 
separate and distinct offences. The opinion of the 
court was as follows: "The objection made to the In
dictment Is not tenable. The count follOWS the lan
palre of the statute, and charlres that the opening 
of the barroom and tbe sale of the liquors were 
done at the same time and place. ()penlnlr a barroom 
or other place where Inroxlcatinlr liquors are 80ld 
during the time It Is prohibited by the statute 1M In 
Itself a criminal offence, and so Is the sale of Intox
Icatlnlr liquors. If they are separately done on dif
ferent occasions, they coustitute separate and 
dlstinl.'t offences; but when they are charlred, as In 
this Indictment. In the lanpaa-e of the statute, and 
as belnlr done at the same time and place, they con
stitute tolrether only one offence, and there can be 
but one punishment." Morlranstern v. Com., 94 Va. 
781, • S. E. ReP. fOll. 

Where the lelrislature, for the purpose of suppress
lua- a vice or preventinlr a wronlr, bas, by statute, 
made the vice or wronlr a criminal offence, and, In 
dellnlnlr the offence, has specilled a series of acts, 
eltber of wblcb separately or all tolretber may con
stitute an offence, and has prescribed, as here, the 
same penalty for the commission of one or all of the 
acts, It Is well settled that the commlBBlon of any 
two or more of them may be alleged In the same 
count of an Indictment. If conjunctively charlred. 
Althoulrh each act by Itself may constitute an of· 
fence under the statute, yet. If they are all com
mitted by the same person at the same place, they 
are to be considered as parts of the same trans
action, and collectivelY constitute a single offence. 
The reports abound with decisions sustalnlna-Indlct
ments of this cbaracter. Leath's Case, UGratt. 813: 
Tiernan's Case, 4 Gratl. MIi; Rasnick v. Com., 2 Va. 
Cas. 3Ii6; Anlrel v. Com., 2 Va. Cas. 281 : Morlranstern 
v. Com., 94 Va. 781, 26 S. E. Rep. 403-

B. ALLEGATIONS. 
DIKrIDlIDatioD bet_D OIfeace UDder a Oeaer" 

ProhIbItory Act IUld ODe Maklnc the Offence an Injury 
to • Certain Person.-But It Is not necessary In an 
luformatlon for retalllnir spirituous liquors without 
lIceuse, to uame perllons to wbom lIl,Iuors were sold. 
Commonwealth v. Dove, 2 Va. Cas. 26: Hulstead v. 
Com., 1\ Lellrh '124. 

In the latter case it was decided that OU a trial of 
an Indictment for retaUlulr spirits without lIcenKe, 
charlrinlr that the sale was made "to persons to the 
jury unknown," proof that the persons were ac
tuallY known to the jury, when It found the Indict
ment, does not constitute a variance between the 
proof and the allelratlons of Indictment, so lllI to 
defeat the prosecution. The offence of selling ar
dent spirits Without license, Is not au offence against 
a third person, but an offence against the revenue 
laws, and may be alralnst tbe &oclal order aud pub
lic morals. It matters not to whom and to wbat 
person It Is sold, therefore. the name of the person 
is Immaterial to be stated. Morlranstern v. Com., 
'" Gratt. 1024. 

But Quite a different case is presented when the 
offence of retalllnir spirits constitutes au Injury to 
a third person. Thus. In a prosecution for a viola
tion of the statute makinlr It a penal offence, If allY 
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case of Uhl v. Com .. 8 Gratt. '708. on an Indictment 
for an attempt to burn a barn, It was beld tbat the 
Indictment charjpnlr that the defendants, "did, 
about twelve o'clock. of the nllrht of the said day, 
attempt to set flre to the said barn by then and 
there carrylnlr live coals of flre In a certain tin cuP. 
then and there held by them, and tben and there 
puttinlr and placlnlr the said live coals of flre. wblch 
they, then and there had In tbelr possession, In 
manner aforesald, to, at, and &!rainst the straw, 
chaff. and other combustible matter In, about and 
&!ralnst sald barn, with a wicked Intention, by 
means thereof, unlawfully, willfully and maliciously 
to burn and cousume sald barn," was a IrOOd Indict
ment under S 3888 of Va. Code 1887. 

Surpl-ce.-In Stevens v. Com., t Lellrh 1188, an 
Indictment for arson described the house burned as 
"the connty Jail and prison of the connty H. belnlr 
the house of L. J" the sheriff and jaller of tbe said 
connty." The court held that the burnlDlr of such 
Jail was a felOJiy by the statute 1 Rev. Code. ch. IlIO, 
Ii t. But whether the Jail conld be properlYallelred 
to be the honse of the sberlff and Jailer or not. tbat 
part of the description was unnecessary and could 
be rejected as surplua&!re. 

XX, ASSAULT AND BATTERY. 
.&. PRESENTMENT.-Upon a presentment of a 

Irrand jury for an assault and battery charjpnlr lbe 
offence with certainty, It Is not Irrelrular to summon 
tbe defendant to answer the presentment, and to 
try the case npon the presentment, without flllnir 
any Information. Com. v. Towles, 5 Lellrb 80S. 

B. INFORMATION. 
Info ...... tlon C.nnot Be Plied .fter More naa ODe 

Year from CommINlon of Auault.-Under the act of 
26tb January, 1805, sec. 2, toameud tbepenallaws of 
this commonwealth. an Information for an assault 
cannot be ftled after more tban one year from the 
commission of the assault. Com. v. Chichester, 1 
Va. Cas. 812. 

C. INDICTMENT. 
Plndlnlf Leaeer Offence Tbaa Tb.t Ch.r1fed In tho 

Indictment-Indictment for Robbery.-An Indictment 
may be fatally defective aJI an Indictment for rob
bery, yet Irood for an assault. And If sucb Indict· 
ment attempts to cbarlre the offence of robbery and 
is bad for tbat offence and cbarlres an asiault. It Is 
Irood for tbe lesser offence, and a motion to quasb 
sucb Indictment Is properly overruled. State v. 
Howes, 26 W. Va. 110. 

So In Hardy v. Com .. 17 Gratt. 1iII2, an Indictment 
for robbery cbarlred that tbe prisoners "did make an 
assault" npon a certain described person, and one 
Irold watcb, etc., from tbe person and alralnst the 
will ofsucb persons described. etc., "feloniously and 
violently did steal," etc. The jury acquitted tbe 
prlsouers of tbe felony cbarlred bn t nnder the Indict
ment found them Irullty of "assault and battery." 
On motion In arrest of judlrment. tbe court held 
that the flndlnlr was valid under Va. Code 1800, I In. 

Joint IndlctUlent-TulDI( Attorney'. Fee.-And If In 
an Indictment &!ralust four persons for an as~ault, 
they plead severally, and tbere iM a verdict that 
they are Irullty &ssesslulr several flnes on each, an 
attorney's fee Is not to be taxed alralnst eacb, but 
only one attorneY's fee against all tbe defendants. 
Com. v. Sprinkles. 4 Lellrh 650. 

Neceuary Ave ...... nu,-An Indictment charlrlnlr 
tbat tbe prisoner, "at the county and within the 
Jurisdiction of the court, feloniously and maliciously 
did stab one P. T. with Inteutlon to maim, etc., and 

kill him," will not be qnasbed, upon objection that 
It does not allelre any assault. striking orwonndinlf. 
nor that P. T. was within the county or jurlsdlcUon, 
nor that the Intent was feloniouaor mal1c1o\18. Com. 
v. Woodson, II Lellrh IMIII. 

Mallcloas ~lt-.statIDIf W .. poa Vn_ .. ..,..
Moreover, In an Indictment for malicious a.BHault. 
with Intent to kill, It Is unneceBBary to state the 
weapon with which the assault was made. .Jackson 
v. Com., 118 Va. 107, 80 S. E. Rep. 451-

.5ufficlenC)'.-And an Indictment charjpng that the 
accused made an assault with a stoue, and did felo· 
nlously, maliciously and unlawfully beat. wonnd. ill 
treat and cause bodily Injnry, etc., sumclently con· 
forms to Va. Code 1887, 18871. Jones v. Com •• 87 Va. 
118. 12 S. E. Rep. 228. 

So where, In an Indictment under III, ch. 144. W. 
Va. Code 1881, the wor;d "feloniously" Is used in char· 
acterlzlng tbe a88anlt In the flrst part of the Indict· 
ment and Is joined by the copulative. and the word~. 
"then and there," to the subsequent clanse which 
charlres the shootlnlr or jpvlnlr the wonnd. It i .. 
suftlclent: and It Is not e88entlal tbat the word 
"feloniously" sball be &!rain repeated before the 
alleptlon of the shootinlr or wounding In order to 
make It a Irood Indictment for a felony. State Y. 

Yates, 21 W. Va. 761 . 
.5arpl ..... e.-And mere 8urplusue In an Indict

ment for aB!Ianlt and battery will not vitiate It. and 
tberefore where an Indictment allelres facts. which 
coustitute a misdemeanor, It will be Irood for that 
offence, althoulrh it states other facts. wblch co tu 
constitute a felony but falls short of statinc "u1I\
clent facts to constitute that crime. Slate Y. Howes. 
118 W. Va. 110. 

V.rlance.-Bnt an Indictment charlriDlr an aBaanlt. 
Is abatable by reason of no addition being made to 
the name of the defendant. of his eslate, dt'cree. or 
mystery. Sims' Case. II Va. Cas. 87'-

In ......... I .. EvIdenCe under IDdlctment.-If on the 
trial of an Indictment for an assault. dt'fenoant 
offers evidence, In mltllration·of flne. that the PruHe· 
cutor was on bad terms with him, and had on day,. 
previous to the assault. used provoklnlrand abashe 
laDlrUalre of and,to hlm,8uch evidence ill Inadmi .. · 
Bible. Rawlinn v. Com., 1 Lellrh 1181. 

Moreover, on an Indictment for assanlt and bat
tery on the voluntary Information of tbe person 
assaulted, the luformer and prosecntor. betnc the 
only wltuess for the prosecution, IBacompetent wit
ne88, thoulrh liable for costs In case defendant i ... 
acquitted. Gilliam v. Com .. 4 Lellrh 1\1!8. 

P.1se PrMecutlon Presents No Bar to ladle' t. .-
And, It should be observed tbat If a person chanre.2 
with an u!Jault and battery be recOlrDlzed to appear 
at the next Buperlor court, to answer an Indictment 
to be theu and there preferred &!ralnst him for the 
said offence. In the meantime frandnlentlY procure 
himself to be Indicted for the same offt'nce In the 
county court. and confess his nUt. and a small 
amerct'ment be thereupon assessed 00 him. "ueb 
frauduleut prosecution and conviction, present no 
bar to tbe Indictment preferred alraiDst hhn in tbe 
superior conrt. Com. v. Jackson. I Va. Cas. 501. 

XXI. A TTEMPT,s. 
EleUlenu.-An attempt to commit a crime con-.i...ts 

of (I) the Intent: (2) a direct Ineffectnal act toward .. 
Its commission; and that act must reach far eDoUl:b 
towards the accomplishment of the desired re..ult 1.0> 
amount to the commencement of the consnmmatlon. 
Hicks v. Com., 811 Va. 1128, II S. E. Rep. 10M. See ceD-
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erally. Uhl v. Com .. tI GratL 7lNI: CommoDwealth v. 
Nutter. 8 Gratt. 1199. 

ADd aD IndlctmeDt for aD attempt to commit aD 
otJence. ODlI'ht to allell'e some act daDe by the defeDd
ant. of sDch a nature as to constitute aD attempt to 
commit the offeDce meDtioDed In the IndlctmeDt. 
CommoDwealth v. Clark. II Gratt. 875. 

Under lUI Indictment for a Felony AcclUeCl May De 
Pound Oullty of AttelllPt to Commit Sucb Felony.-It 
Is not error for a court to IDstruCt a 'ury aD aD 
IDdlctmeDt for maliciously or unlawfully shOOtiDII' a 
person with InteDt to dlslill'nre. disable aDd klll. that 
under seCtiOD IS. ch. 159. W. Va. Code of 1861. they 
can acquit of the feloDY aDd ADd him ll'Uilty of the 
attempt to commit such feloDY. State v. Meadows. 
18 W. Va. 8118. 

Attelllpt to Burn Bam-Averment.-Thus ID Uhl v. 
Com .• II Gratt. 7OtI. Georll'e Uhl. Robert HUlI'h and 
Mary HUlI'h. his wife. aDd six other persoDS. were 
Indicted ID the circuit court of Wood couDty at 
1 t,'I May term. 18411. for aD attempt to burn the barD of 
GeorJre W. HeDderson. The IDdlctmeDt cODtalDed 
four COUDts. The lirst count charll'ed that G. U .• 
etc .. of the county of Wood belnll' persons of wicked 
disposition aDd unlawfully aDd maliciously devls· 
Inll'. cODtrlvinll' and InteDdlDII' to feloniously set lire 
to. and burD and CODsume a certalD barn belonll'lDI' 
to G. W. H., of said county. on the 20th day of AUII'U8t, 
J848, at the COUDty aforesaid. uDlawfully. wilfully, 
and maliciously did. aboDt 12 o'clock In the Dll'ht of 
tbe said day, attempt to set Are to the said barn of 
tbe said G. W. H., by theD aDd there carrylnl' live 
coalBof ftre ID a certalu tiD cup, then aDd there held 
by them, the said G. U .. etc., and then aud there put
tinl' aDd placlnl' the said live coals of ftre, which 
tbey. the said G. U .. etc .. then and there had ID their 
possessloD, ID maDDer aforesaid, to, at. and aJralnst 
tbe straw. chaff. and other combustible matter ID, 
about and a«alustsald barn, with a wicked IDteDtion 
by meaDS thereof, uDlawfully, wilfully, and mall· 
ciously to bum and CODsume said bam 01 him, the 
_id G. W. H., to the «reatdamal'e. etc. The second 
and third COUDts were substantially the same with 
t.be ftrst. except that they charll'ed a felonious Intent 
to set Are to the barn and to burn the same. The 
fODrth COUDt charll'ed that G. U., etc., a certalD 
other barn did. OD. etc., unlawfully, wickedly aDd 
mallclously, attempt theD aDd there, feloDlously to 
set Are to, burD aDd CODsume. to the «reat terror 
aDd fear of all the citizens of the com mOD wealth 
and to the «reat damal'e. etc. The defendaDts 
appeared and moved the court to quash the Indict
ment. and each COUDt thereof. for errors apparent 
upon Its face: but the court overruled the motion 
and held the Indlctmentl'ood. It Is to be questioDed 
1n this case. whether the fourth COUDt be lI'ood under 
the rnllnll' ID Clark's Case, II GratL -875. where It Is 
beld that ID aD IndlctmeDt for an attempt to commit 
an offence. the IDdlctment oUl'ht to allell'e some act 
done by the defendant. of such a Dature as to consti
tute an attempt to commit the offeDce meutioDed ID 
tbe Indictment. ADd furthermore when an IDdlct
ment does Dot charll'e a criminal offence. the court 
may, upon the motion of the defeudaut. quash It. 

Attempt to Commit Rape-Word. N_ry to Con
.tItuto Cba"".-It seems, that In an Indictment for 
an attempt to commit a rape. the word "ravish." 
as descriptive of the offence attempted Is not ueces
sary. but the words attemptlnll' "feloniously car
nally to kDow," are BumclenL Christian v. Com., 18 
Gratt.". 

AI ........ Color of Vlctlm.-ADd In an IDdlctment 

all'alnst a black man. for feloniously attemptinll'to 
ravish a white woman. tbe Indictment Is bad, even 
after verdict. unleu It aver that she Is a white 
woman. Com. v. Mann. 2 Va. Cas. 210. 

AtteIIQ)t to Murder-Safflclenc:y of Cba .... Set Fortb. 
-In Commonwealth v. Nutter. 8 Gratt. 1199. the 
prisoner was Indicted In the circuit court of Richie 
county, Vlrll'lnla (now W. Va.), In 1862, for an at
tempt to commit a feloDY. The Indictment con· 
talned ftve counts. The ftrst charll'ed that the 
prisoner OD a certain day. In the county aforesaid 
with maUce aforethoulI'ht. in and upon one D. K .. 
then and there belDll'. feloniously, unlawfully and 
wilfully did make an as.~ault aDd with a certain 
kDlfe which he the said T. N. (the prisoner) ID hili 
haDd theD and there had and held. aDd had drawD 
aDd opeDed, feloDlously, wilfully and unlawfully did 
attempt to stab. strike at aDd cut with said knife. 
with Intent In so dolnll'. wilfully and of his mallce 
aforethoul'ht to kill and murder the said D. K .• 
contrary to the form of the statute, etc. The second 
count charll'ed an aBBault with the knife with Intent 
feloniously, wilfully and unlawfully and of hili 
malice aforethoulI'ht to kill and murder the said 
D. K. The third COUDt charll'ed the assault with the 
club as ID the ftrat count: and the fourth CODnt 
charl'ed the assault with the club as In the secoDd 
count. The fifth count charll'ed that the said T. N. 
with malice aforethoul'ht ID and upon D. K .. theD 
and there belnll'. feloniously, wilfully aDd unlaw
fully did make an assault. and with a certain kDlfe 
which he the said T. N. In his left hand then and 
there had and held. belnl' drawn and opened. felo· 
nlously, wilfully and unlawfully did attempt tosUb. 
strike at aDd cut with said knife, with Intent then 
and there feloniously. and unlawfully to commit the 
crime of murder UPOD the body of the said D. K.. 
had he not been prevented and arrested from so 
dolnll', BODtrary to the form of the statute, etc. 

The defendant demurred to the whole Indictment 
and each count thereof. The principal question for 
the consideration of the court at this staJre was 
whether the ftrst and ftfth counts, or either of them. 
set forth such an attempt to murder as to make the 
attempt of murder Bet forth In either of them a 
feloDY. And al'aln. If either of them did set forth 
such an attunPt to murder as to make the attempt 
a feloDY. were the matters therelD contained set 
forth In such lel'al and orderly manner as that 
the demurrer for tbe ftnt and fourth COUDts oUl'ht 
to be overruled P The court held that the Indictment 
was 1I'00d. sumclently settlnll' forth an attempt ·to 
commit a felony. 

Attempt to nalm and KIII.-And If :A Is Indicted 
for shootlnll' C with lutent to maim. dl&ftlrUre. dis
able and kill, and the proof Is. that he shot at B 
and missed him and accidentally hit C he can be 
couvicted on such ludlctment for shooUnll' C with 
Intent to maim. dlsftll'Ure and ktll him. 

However, If A be Indicted for an attempt to shoot 
C with Intent to maim. dlslill'Ure. disable and kill 
him. aud C Is uot In fact shot. and the proof Is. that 
the attempt was to shoot B and not C. he canDot be 
convicted of an attempt to shoot C. State v. Mead
ows, 18 W. Va. 658. 

XXII. BVROLARV AND HOVSBBRBAKINO. 
A. IN GENERAL. 
Joinder of Counu-SarpllUl!&'O.-Two counts. one 

for "breaklnll' and euterlnll'." and another for 
"enterlnll' without breakIDI'." may be 'olned In the 
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same Indictment. State v. Flanagan (W. Va.), 85 S. I the accused. Is a waiver of his jeopardy as to both. 
E' 862. nd up ew tn may opon upon 

he us he wo urglar y" 10 he wh dlctm which are t 
s coun ld be rded rplusa Conv for P tbe Of House .. " 
State v. Flanagan (W. Va.). 35 S. E. Rep. 862. I-And It Is to be noted that under an Indictment for 

Variance In Coants-DemarrerProperly Overruled.- burglary a conviction for hoosebreaklnll' Is proper. 
lev. M 11'.85 W 280. 18 Rep.6M allaf Com Va. 411 this c etion 
d rer to dlctm ntaln 0 coo here coon n indl t for lary 
t tone Ich ch a bu yand which efecth want e wor rll'la· 
ceny and the second larceny. 'waij held properly I rlously." and the accused was foond II'llilty and 
overruled. If either counl was correctly alleged. sentenced for housebreaklnll'. The Indictment 

ny T barged d on dlctm ontal good cha hODS king. 
I th b d twas howey at a p foond y by 

c nil' n rst co u an he ve of a j under cou bn~. 
c y, nd In cond larceny, a verdict 0 I glary, cannot be sentenct'd for housebrea.ItiDlr. 
guilty on each count was pronounced. and sentence although the Indictment contain a II'OOd count. 
passed In conformity therewith. It was objected h g\ th I tt ff j vi 
t he pr was sent for ar e a ence, e 0 nlr 

ff f I Jf, Id h bj ound erdlc ch ba 1, the m~!:t 
sa ence 0 ar , • I; ~ hould reste the c Dashe r the 
tI as not taken. en v. .. r I reason that there Is no punishment prescribed by 

II~ a! 8 I I R I tin" to Sam Off nee -8 the statute for the offence charged. State ", 
ver I ur&' ar es- ea. d t e tse . 0 Meadows "2 W. Va 700' State v C ttrell. - Va. 

w an nd nt con 1'1'0 • one 837, 82 ep. 162 
b ry In wellln se of a sec Conv of Oran Petit y. _ ber~ 
c ng the e In tore ho f 8, b I an Indlctmeot charll'ed. "tbat Joseph Reece 001 

charging offences of the same general character, December 21. 1883, In said county. a certain s~ 
and 80 put In order to meet different phases of the I house uot adjoining to or occupied with the dwelling 
e ce, th der held State oose e Rob uster. c situ the 
S .81 W. 91,7 S. p. 418 Ighttl did fe sly b a.od e 1'1th 

ection sary.- where urgla Intent the goods and chattels of the said Ro~rt 
relating to the same offence are JOined In the same I Buster. In the store house then and there being. 
Indictment, the prosecutor need not elect on which feloniously to steal. take and carry away. and one 
to eed. S v. Sh 81 W. 1. 7 S. verco tc. (s ng van article ooo1s 
R 3. nd st their egate at *7 tbe 

ee be Eodo t on ment, goods and chattels of the said Robert Buster. In 
Cbar&'e wltbln-Effec:t.-Qn an Indlctmeut for break· I said store house tllen and there found. then and 
lug Into a house In the daytime and "tealinll' money there feloniously did steal. take and carry awOL)'. 
tom. t and ju dorse nit: " gains c .. It eld tbe t eat 
lu ent fo eny. e bill.' prlso ailed te the rshlp e 9to .,.. so 
w ed up aud th iLl< a giver roken enter. and was atally defective 80 

of guilty; whereupon. he moved the court In arrest I far as It attempted to charge an offence under 151'3. 
of judgment. on the ground that the graud jury IS, of ch. 140. of the W. Va. Code. In force in 181!6. ~ 
o uud a ctmen ust hi' larce mend ch. 14 of I Ut tre that 
w the I ment ed hi h hou art of ndlctm surp e. It w good 
b g and ny. H 0 erro U's C nd 8U t Indl t for larceny nnder 
8 Gratt. 1193. I the fourteeuth section of said' chapter. State v. 

Waiver of Jeopardy-Subsequent Tria! under Wbole Reece. 27 W. Va. 876. 
In ent.-I ton v .. 91 • 21 8 And beld te v. 31 W 1:».6 
R • the as a v for break . E. R 9, that Uen an I ment 
w tent t mit la only. In elI hat .. rlsone rtain use ellar 
an acquittal of the charge of larceny; and. conse-I not adjoining to nor occupied with the dwelllnr 
Q.uently. that the prisoner had been acquitted of house of J. W. Hale. there situated, In tbe night-
bo e felo barge was n ble to Ime fe usly d ak an r." e not 
a ut up al for of th offeu llege wnen the 0 8e an ar t,l 
a h at me ha rdlct t gull e In a e. aud dlctm an I ent 
been rendered In his favor. but he had been cou'l for "housebreaking." was fatally defective. But 
victed at separate times. and by different juries of as the Indictment alleged that the prisoner did 
e h of said ffences. Th urt h Id follo . reak ter tb ar "an kell' e of 

revlsl the cI crlm ws m he val $16, of oods hatte . W. 
b Code , the r rescrl y the ale I said aud tben there 
of 1877-78. was modified. and thl~ proylsion. 'If the I being found. then and there feloniously did steal." 
verdict be set aside. and a new trial granted the etc .. It was good as an Indlctmeut for petit larceny. 
accused. he shall not be tried for any higher offence Wben Cbara-e Sufficient to Co tltate tb Co -

th at of h he onvlct the I nd a Ictme ich c d tha wis 
t a8 eu In It.~ • As era I r Wrlgh he fir of Se ber. I the 
what is a "higher offeuce" within the meaning of I said county. in the ulghtUmeof that day. felonioDsly 
section 4otO of the Code Is to be determined by the and burglariously did break and enter Into the 
maximum of the penalty aIDxed to the offence. dwelling house of one Andrew Johnson. sl d iD 
A II' this 0 the t bar. break aid co with I the g and c Is of 
In night with I to co larce 1m. th d Aud Johnso the well· 
and grand larceny are of equal degree. and a con'ling house then, and there being, then and there 
vlctlon of either, when set aside at the lustance of feloniously and burglariously to steal. take. and 
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carry away. and certain tickets (commonly called 
• labor tickets·) of the value. to wit: six of the value 
of ninety cents each. one of the value of Bfteen cents. 
one of the value of Bfty centRo and one of tbe value 
of "eventy-Bve cents-the whole of the value of six 
dollan and elghty-Bve cents of the II'OOds and chat
tels of the said Andrew Johnson. In the said dwell
Ing house. In the county aforesaid. then and there 
belug found." etc .• was held a good Indictment 
for bura-lary. Wright v. Com .. 82 Va. 188. 

Cencludlne CIa_.-In State v. McClung. 85 W. Va. 
280. 18 S. E. Rep. tIM. an ludlctment contained two 
counts, the ftl'!lt one of which charged bura-lary and 
larceny. and the second larceny. The Brst waR de
fective In that It did not conclude "aealnst the peace 
and dla-nlty of the state." The verdict found the 
prisoner IrUllty of bura-lary. It was held that the 
.. econd connt could notBupport the Bndlne. as It was 
not good for bnra-iary. and. thoua-h otherwise good 
for bura-Iary. the Brst count could not support It, 
because It wa." bad for want of a proper conclnslon. 
Tbus neither count was a-004 for burelary and there
fore the juda-men t was reversed. 

Conviction of Both OffenceL-If the burglary and 
larceny relate to the same transaction. there may 
be a conviction of bolh offences on aa-eneral verdict 
of a-ullty. and a sentence for both. Speers v. Com., 
17 Gratt. 5'13 ; State V. McClung. 86 W. Va. 1180. 18 S. E. 
Rep. 11M. 

Bul'lflary and Larceny on Same Count, Joinder p.,... 
...... bJe.-And the joinder of burglary and larceny 
In the same count of an Indictment Is commonly 
employed. and Is permissible. Speers v. Com .. 17 
Gratt. M'O: Vaua-han v. Com .• 17 Gratt. 576: Clarke v. 
Com .• 25 Gratt. 920: Wright v. Com .. IISVa. 188; State 
v. McCluug. 86 W. Va. 1180. 18 S. E. Rep. 8M: State v. 
Flanaa-au (W. Va.). 86 S. E. Rep. 862. 

For Larceny.-Under such an Indictment. however, 
a conviction for the larceny alone. with an acquittal 
of the bura-lary Ig permitted. Speers v. Com.. 17 
Gratt. M'O: Clarke v. Com .. 25 Gratt. 920. 

ConvIc:tIoa for Botb Offen_.-But there canuot be 
a conviction for both offences. when joined In same 
count. State v. McClung. 86 W. Va. 1180. 18 S. E. Rep. 
65/; : State v. Williams. 40 W. Va. 1188. 21 S. E. Rep. 721. 
But If jolued In separate counts It seems that there 
may be a conviction of both offences. State v. Mc
Cluna-. 86 W. Va. 1180. 13 S. E. Rep. 8111i: Speers' case, 
17 Grat!. MIl. 

QeaeraJ Verdict-Sentence for BDrlflary Only.-But 
on a a-eneral verdict of a-uUty, a sentence can be for 
the bura-Iary or housebreaklna- only. and not for 
both bnrglary and larceny. where there Is a joinder 
of the offences In separate counts. Speers v. Com .• 
17 Gratt. 574: Vanghan v. (',om .. 17Gratt. 678: State v. 
McClnna-. 86 W. Va. 1180. 18 S. E. ReP. 8M: State v. 
WnUams. 40 W. Va. 1188. III S. E. Rep. 721. 

Bnt In State v. Hnpp, 81 W. Va. 3M, II S. E. ReP. 919. 
tbe court held that. on an Indictment for burglary 
and larceny In the same count, a sentence for petit 
larceny on a verdict of "a-ullty." as chara-ed In the 
indictment, was proper. And In State v. Reece. B7 
W. Va. 876. a sentence for grand larceny was held 
correct and 8ustalned. 

B. NECESSARY AVERMENTS. 
I. IN GlINlI:BAL. 
DefeI:t Not FaUl.-Any defect of uncertainty or 

vagneness In the averment of larceny Is not fatal, 
It being only In aid of the allegation of Intent. 
Van!rhan v. Com .• 17 Gratt. 1i76: Wright v. Com .. 82 
Va. 188: State v. McClnng, 85 W. Va. 1180. IB S. E. Rep. 
/tW_ 

No Convlc:tlon If Defectively Averred,-But If the lar
ceny Is defectively averred there can be no convic
tion therefor. Vaughan v. Com., 17 Gratt. &76: 
Wright v. Com .. lIS Va. 188: State v. McClung. 36 W. 
Va. 1180. IB S. E. Rep. 6114. 

Construction of Pb ..... Itel.tlne to Time of Nlebt.·
However. where an Indictment alleges that a bur
glary was committed "on the lOth of November. 1891. 
about the hour of 12 o'clock in the night of tbatday.·· 
this clearly means In the night after sundown of 
that day. Sbelton v. Com .. 89 Va. 450.16 S. E. Rep. 88..,. 

When Bul'lflary Sufficiently Charpd.-And an In
dictment which alleges that the prisoner did "on 
the 2d of October. 1832, between the hours of twelve 
and four In the nla-ht of that day, feloniouslY and 
burglariously break and enter the dwelllna- house. 
etc .. and certain articles of property then and there 
found of the vaiue of 130. did feloniously steal. take 
and carry away therefrom." chara-es a burglary, In 
most technical form. Mark's case, .. Leigh lIII0. 

Jurladiction .. an Euentlal Alleeatlon.-But an In
dictment laying the offence as committed In the 
county of N .. In the parish of H .• without the wordH. 
"within the jurisdiction of this court." or. "within 
the county, or the district composed of the counties 
for which the court Is held." was bad. after verdict, 
until the act of January 24th. 18Of. Com. v. Rich
ards, I Va. Cas. I. 
Av_t of lateat to Collllllit Larceny,-Yet an 

Indictment chara-tna- the statutory offence of house
breaking. with averment of Intent to steal Is su1l1-
dent under 1112. lB. of ch. 192. of Code 1880. Speers 
v. Com .. 17 Gratt. MO. And the allegation of the 
actual larceny In snch Indictment Is only in aid of 
the allegation of Intent, and the effect of a a-eneral 
verdlctof guilty upon such counts Is to convict a 
prisoner of the crime of breaking and en terlng with 
Intent to commit larceny and not the crime of lar
ceny also. Speers v. Com., 17 Gratt. 1i70: Vaua-han 
v. com.. 17 Gratt. 1>76: Butler v. Com .. 81 Va. 1511: 
Wright v. Com .• lIS Va. 186. 

Averment of TIIII_Nlahttlme.-But In bnrglary 
the offence must be committed In the nighttime, 
and In every Indictment for burglary, It must dlN
tlnctly and plainly appear. that the offence was 
committed In the nighttime. Moreover. If thealle
gatlon that It was committed In the nighttime be 
omItted, It will still be defective though It was 
Indeed charged that tbe offence was burglariously 
committed. Mark's Case. 4 Leigh lIII0. 

Date.-And an Indictment found In 1891i, charging 
defendant with breaklna- and entering a "mill 
house" with Intent to commit larceny. butnotspecl
fylna- the "date" of said act, was held bad. since the 
offence was not a felony if committed snbseqnent to 
act of February 12. 1894. which amended tbeCode. fS 
B7OIi. 8706. and made It a crime to break and enter 
"any 01l1ce. sbop. storehouse. warehouse. or other 
house." with Intent to commit larceny, by omitting 
the words "or other house." Cool v. Com .• 94 Va. 
799. 1I6 S. E. Rep. 411. 

Averment of Breaklne and Enterlne.-And It Is Im
portant to notice that an Indictment for common
law burll'lary must charge the breaking and enter
Ing to have been done "felonlously and bura-la
riously." State v. McDonald. 9 W. Va. 4Ii6; State v. 
Vest. 21 W. Va. 796: State v. McClung, 86 W. Va. 1180. 
IB S. E. Rep. 85Ii. So In State v. Meadows, lIS W. Va. 
7l1li. an Indictment for burglary must cbarge that 
the offence was "burglariously" committed. See 
also. State v. Cottrell, 4Ii W. Va. 887. B2 S. E. Rep. 
11lIl. And a verdict does not cure this defect. Ran-
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dall's Case, 2' Gratt. 8«; State v. McClung, 85 W. 
Va. 280. 18 S. E. Rep. 11M. 

In this connection. the West Virginia statutes. 
relating to burglary. housebreaklug' and larceuy. 
came before the court fOr construction In State v. 
McDonald. II W. Va. 4Ii4I, the West Vlrll"lnla Code 1888, 
ch. 145, I 11. providing that "If a person break and 
enter the house of another In the nighttime with 
intent to commit larceny he shall be deemed 1l"U1lty 
of burglary." and shall be confl.ned In the penlten· 
tlary not leBB than fl.ve nor more than ten years. 
Section III provided that "If a person shall In the 
nighttime enter without breaking. or shall lu the 
daytime break and enter. a dwelling house • • • 
or shall In the n\a"httime enter without breaking. 
or break and enter either In the daytime or n\a"ht· 
time any oftlce. shop • • • or other house • • • 
with Intent to commit murder. rape or robbery. he 
shall be conftDed In the penlteutlarY" between fl.ve 
and ten years; whUe section 18 provided "If any 
person do any of the acts mentioned In the preced· 
Ing section with Intent to commit larceny or any 
felony other than murder. rape. or robbery he 
shall be confl.ned In the penlteutlary" between two 
and ten years. The Indictment charged that "Mc· 
Donald." and twoothers,on thefl.rstday of January. 
1874. In sald county. a certain dwelling house of John 
T. Reynolds there situate In the nighttime, felonl
uusly. did break and tonter." with Intent to commit 
larceny .. H,ld. that the words "or other house" as 
used In section Ill, Include a dwelling honae; there· 
fore the Indictment was good under section Ill, as 
punishable under section 13, and not demurrable. 
as an Indictment under section 11. for failure to 
cbarge that the breaking was "feloniouslY and 
burglariously" done. 

Ownersblp-Avermeat of Ownersblp of Balldlq
How Alleged.-But an Indictment for breaking aud 
entering a store house not adjolulng a dwelling 
house with Inteut to commit larceny. which falls to 
state the ownership of the store honae 80 broken and 
entered Is fatally defective. State v. Reece. 27 W. 
Va. 8T7; State v. HuPl>. 81 W. Va. 1IIiIi. II S. E. Rep. IIUI. 

The usual averment of ownership of the property 
alleged to have been Intended to be stolen Is that 
"of one B." but It Is not neceBBary to lay the owner
ship with the same formality as In an Indictment 
for the larceny Itself. Vaughan v. Com .• 17 Gratt. 
1\76: Wright v. Com .• 82 Va. 188. 

And an Indictment which charges that a prisoner 
on a certalu day. etc .• "a certain mill·house not 
adjolnlnlT to or occupied with the dwelllulT house of 
F .. etc .• did break and enter. etc.... suftlclently 
allel'es the ownership of the mill· house to be In F .. 
and Is snnlclent In law. Webster v. Com .• 80 Va. I§IJ8. 

See also. Butltor's Case. 81 Va. 1112. 
BU PuactuatloD.-So the ownership of a Btore 

honae was sunlclently alleged as "a certain Btore 
house adjoined or occupied with a dwelltng house of 
one David A. Studds. " although there was no comma 
after "dwelling house." Butler v. Com .. 81 Va. 161. 

But In State v. Hupp, 31 W. Va. 856, 6 S. E. Rep. 11111. 
It was held that an allegation In an Indictment that 
"the prisoner a certain outhouse and cellar not 
adjoining to nor occupied with the dwelllnlf house 
of J. W. Hale. there situated. In the nighttime 
feloniously did break aud enter. with Intent." etc .. 
did uot allege the ownership of the outhouse and 
cellar to be In any oue. and the Indictment was 
fatallY defective. And In State v. Reece. 27 W. 
Va. 37ii. an Indictment stated "that Joseph 
Reece on December 21. 1823. In said county. a 

certain store houlle. not adjolnlDIT to or occupied 
with the dw.ellinlT house of one Robert BUSier. 
there situate. In the nighttime. did feloniously 
break and enter with Intent the good8 and chatlela 
of the said Robert Buster. in the store honae then 
and there belnlT. feloulouBly to Bteal. take and 
carry away. etc .. of the lToods and chatteL" of the 
said Robert BUBter. In the said store house then and 
there found. then and there did feloniouslY steal 
take and carry away." Potc. The court was of 
opinion that such statement of the ownership of 
the store house thoulfh broken and entered. was 
fatally defective. 

Landlord aad T_at.-And the tenant Is the 
proper person to be averred as owner In the Indict· 
ment, where he Is In exclusive possession. without 
any Interference on the part of the proper owner. 
State v. Betsall. 11 W. Va. 7ll8. 

Commoa Batnmce.-But where the owner and the 
tenant use a common entrance or outer door. 
the ownership of the bulldlnlT should be laid In the 
former. State v. Betsall. 11 W. Va. 7lIII. 

Botb Havlae Keys.-So where A. the lessee of th~ 
premises, hired to B the prlvil~1I"C of keeping his 
horse and feed In the stable. for which he paloS 
him. botb using a common outer door and carryiDl' 
keys thereto. the ownership was held properly laid 
In A.. State v. Betsall. 11 W. Va. 7:1!11. 

Ownership Mast Be Proved .. Alleged.-An Indict· 
ment charlfed tbat the accused did break and enler 
into a seal~d box railroad frellfht car. the property 
of the PUt,burtl. OincinnaU. CAkago and st. LDMU 
Railroad Company In the custody of the Baltl· 
more and Ohio Company, and stole a hOll'there
from. The evidence showed that the car was 
marked "P .. C .• C. &: St. L .... In the custody of the 
Baltimore and Ohio Railroad Company. and one of 
the wltneBBes stated that be understood that the 
letters stood for the Plttsburlf. Cleveland. CbIC&ll"o. 
and St. Louis Railroad Company. Another witness 
stated that tbe car was marked "C .• C . .I; St. L." 
No witness testlfl.ed. as allelfed In the Indlctmt'nL 
that the car was tbe propertY of tbe Pittsbur&'. 
Cincinnati. ChlcalfO and S1. Louis Railroad Com· 
pany. The court held as follows: "The car belnw 
In the special custody of the Baltimore .I; Ohio Rail· 
road Company. It was not necessary to allege Its 
general ownersblp. but an allegation of speclalown
ersblp would have been sntllclent; bnt. havlult' 
alleged the ownership. It must be proven accord· 
Ingly. for the protection of the prisoner; otherwise. 
he could be ualn Indicted for the same ollenee 
proven. as belnlf a dillerent ollence from that al· 
lelfed. The Baltimore &: Ohio RaIlroad Company 
may have In Its care and custody at the samt! time 
many cars of various roads. An Indictment for 
the breaking into the house of one person cannot 
be sustained by proof of breaking Into the house of 
another. And an Indictment for breaking Into the 
car of a II"Iven railroad company cannot be 5115-

talned by proof of breaklnlT luto the car of another 
company." State v. Hill (W. Va.). 85 S. E. Rep. 831. 

Variance In Averment of Ownenblp.-Aud where 
two counts In an Indictment. In each of which the 
ownership of the house entered was described to be 
In different persons and In each of tbem the accused 
was charged with havlnlf broken and entered tbe 
said house. not only with Intent to commit a larceny 
therein. but with also haviDIT actually committed 
such larceny. to wit: of one trunk and Its contents 
of certain specll1c value respectively set out. and 
all of the ugrelfate value of _811 of the IfOOIb 
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and chattels of the said Joseph Dabney, In the said 
dwdlln8' house then and there beln8' found, It 
wa.'I held that the person could be acquitted of the 
feloulous and bur8'larlous breaklnlr and enterln8' In 
of the dwelllDa' house, but convicted of the larceny 
as char8'ed In the Indictment. Clarke v. Com .. 26 
Gratt. 11111. 

XXIII. CHEATS. 
The false passlnlr as a true note, a false, and 

forlred note, purportln8' to be a note of a bank 
(which bank never ensted), and procurln8' 8'oods 
by means thereof, Is not such an offence as comes 
Within the act to prevent the deceitfullY obtalnlnlr 
(l"oo4s, etc .. by priVY tokens or counterfeit letters: 
but Itls a public cheat Indictable at common law, 
If the defendant knew that It was such a false note. 
And It Is necessary In such case to aver the scienter 
In the Indictment. Com. v. Speer, II Va. Cas. 85. 

XXIV. CONSPIRACY. 
BoyCDttlnc.-The first count of an Indictment for 

bo)'cottln8' char8'ed. directlY that the defendant and 
others "did unlawfully and mallclonsly, wickedlY 
and corrupUy, knowinlrly, and Intentionally. com.. 
blne, consllite. and confederate tOlrether. to Injure, 
ruin. break up and destroy BaD8'hman Brothers In 
tbelrbuslness as printers and stationers": that they 
did this by unlawfullY. wickedly maliciously. know
ID8'ly.lntentionallyand corruptlY maklnar threats to 
a lr1'eat number of persons mentioned, and others 
unknown to the arrand jurors, all of whom had been, 
and were at the time. rell'Ular customers and 
patrons of the Bald Bau8'hman Brothers: and that 
they did, then and there, by their said unlaw
ful. malicious, wicked and corrupt threats. by 
their Bald unlawful acts as therein set forth, do a 
serious Inj ury to the buslness of the said BaD8'hman 
Brothers. and a still arreater Injury to the peace, 
dl(l"nlty and arood name of the commonwealth of 
Vlr8'lnla-to the evil example of all of her people. 
The above count was demurred to on the wround 
that It did not charlre a conspiracy to do any 
unlawful act. and did not In particular state the 
means to be used by the conspirators to break up 
and destroy the busluess of Bau8'hman Brothers, 
Dor show that the means to be used were unlawful. 
The court held that the objection could not be SUB

talned. It was whollY wroundless and gratuitous: 
that the count specifically and encUy charlred a 
criminal conspiracY unprovoked, wanton and unlaw
ful, both as to the end aimed at and the means used 
to accomplish It: that It char8'ed a combination of 
the defendant and his co-conspirators to ruin, break 
uP. and destroy the buslneBB of Baulrhman Brothers. 
and It char8'ed the means used, and the success of 
the unlawfUl endeavor operated npon the peaceful 
and honest Industries of the customers and patrons 
of Bau8'hman Brothers: that the particular means 
employed need not be alle8'ed, for the offence does 
uot consist in doln8' the acts by which the mischief 
Is affected but In consplrln8' with a view to effect 
the Intended mischief by any means. Crump v. 
Com., 114 Va. l1li7, II S. E. ReP. eo. 

XXV. COUPONS. 

SelUq Tu.~_lv.b" Coapons without LIceaH.
A person Indicted for dolnar business as a stock
broker without a license In violation of sections 118 
and eo of Acts 1888-114, cannot be convicted upOn proof 
of his havin8' sold tax-receivable coupOns only. The 
two classes of offences are widely different. Com. 
v. Lucas. 114 Va. 8011. " S. E. ReP. 8D6. 

Moreover, the offence of selllDa' tax-recel vable 
coupons under section 85 Is not char8'ed by an Indict
ment alle8'ln8' that defendant "did deal In certifi
cates of debt commonly called 'Vlr8'lnla coupOns' 
• • • • without license under sections 118 and eo 
of tbe act of assembly • • • for the years 1888 
and 18114, palre 1i88." as the court must take COfrDlzance 
that there are Vlr8'lnla coupons outstandlDa' that 
are not tax receivable. Commonwealtb v. Lucas. 
114 Va. 808, " S. E. ReP. 8IIl>. 

XXVI. CO~~ATIONS. 
A corporation cannot be Impleaded crlmiMliU,. by 

Its artificial name, at common law. Thus, In Com
monwealth v. Swift Run Gap Turnpike Co., II Va, 
Cas. 1liii, an Information chaT8'ed the corporation In 
Its corporate name, with a nuisance In obstroctln&, 
a common public hllrhway and road, by dllr8'ln&, It 
up, and placln&, therein lar&,e quantities of stone 
and dirt, whereby the citizens of the commonwealth 
were hindered from pauln&, and travelln&' on the 
same to their wreat damalre and common nuisance, 
etc. It was a proceedlD8' :at 'common law. The 
court was unanimously of tbe opinion, that a corpo
ration, such as the president, directors, land com
panyof the description 8'lven, could not be Impleaded 
by Its artificial name. for the crlmlnaloffencestated 
In the Information. 

XXVII. DUELUNo. 
An Indictment at commonllaw char8'ln&' that the 

defendant did fi&'ht a duel with pistols, 18 bad on de
murrer. Com. v. Lambert, II Lel&'h 80S. See Va. 
Code 1887,III1118:H2: W. Va. Codell88ll, ch. 144, StUHf. 

But an Indictment for sendlDa' a challen&,e, In the 
form of a letter, to fi&'ht alduel, need not set out the 
words of the letter, nor J:thellsubstance thereof. 
Brown v. Com., II Va.teas. 5111. 

Moreover, In Dudley v. Com., II Lellrh:GlS, an Indict
ment for aldlnlr and abettln&, In ft8'htln&' a duel, not 
char8'ln&' with clearness and certainty that a duel 
was fou&,ht, was for that reason,~eld bad on &,en
eral demurrer. 

XXVIII. PALSB!pRETBNSBS. 
A- IN GENtRAL. 
Form of Indlctment.-Vlr8'lnla':code of'I887, I 87111. 

provides that "If any person obtain. by any false 
pretense or token, from any person, with Intent to 
defraud money or other property, which may be 
the subject of lar ;eny, he shall be deemed &,ullty of 
the larceny thereof: or If he obtain by any false 
pretense or token. wltb such Intent, the slmature 
of any person to a wrltlnlr, the making whereof 
would be forlrery. he:Shallibel confined In the peni
tentiary not leu than one4tlor more than five years." 
The offence, therefore, of:'false pretense Is by this 
statute made larceny, and an Indictment for the 
offence may be, either In the form of an Indictment 
for larceny at commonllaw,~r by char8'ln&' the spe. 
clfic facts which the act declares shall be deemed 
larceny. LeftWich v. Com .. 20 Gratt. 7111. 

Wban Ind~t for Not Barred.-And an acquittal 
of tbe felony of for8'ln&':aO:Order, and of utterlnlr aM 
true a fOT&,ed order, Is no bar to an Indictment and 
prosecution for the Imlsdemeanor of fraudUlently 
obtalnln&' &'oods by means of:a false privy token, a 
counterfeit letter, the Bald privy token beln&, the 
same order, of the fOTlrery and utterlnlr, of which 
the prisoner had beenlacqultted. Com. v. Quann,lI 
Va. Cas. 811. 

DeKrlptlon oCProperty,ObtaIned.-But In an Indict
ment for obtalnlnlrhmoney by false pretenses the 
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same particularity Is required In describln&' the 
property obtained. as In an Indictment for larceny. 
State v. Hurst, 11 W. Va. M. 

Thus In an indictment uuder the Vlr&'lnla Code 
1887. I mi. for obtalnln&' money upon a false pre
tense, It Is not adclent to describe It as ' .. In 
United States currency": but It should show what 
kind of United States currency was obtained. Left· 
wlch v. Com .. 20 Gratt. 7111. 

B. ALLEGATIONS.-And In an Indictment for 
obtalnln&, money by false pretenses It Is necessary 
to prove that the prosecntor was Induced to part 
with his money by relyln&, on the false pretenses of 
the. prisoner: but the allentlon In the Indictment 
that the prisoner. by means of specified fa~se pre· 
tenses. obtained sl1ch money Is a snlftclent allen
tion of these facts so required to be proven. Or 
snch knowled&,e Is sulftclenUy alle&,ed In the Indict· 
ment by sayln&, that the prisoner knowln&,ly, 
desl&,nedlY. falsely and feloniously pretended these 
matters of fact, constltutln&, the false pretenses 
specify In&' them. State v. Hnrst. 11 W. Va. M. 

Wilen Defective, and Properly Qu_bed for In.am
cleacy In AUeaatlon.-But In State v. Baller. 211 W. 
Va. 80, an Indictment alle&,ed that C. B .. unlawfully 
furnished one A. R., for the use of P. E., money to 
nnlawfully Induce P. E .. to absent hlmlOelf from the 
circuit court of the county at a certain time. to 
which he. P. E .. had been snmmoned as a witness 
ualnst C. B., In a trial on an Indictment a&,alnst C. 
B.. then pendln&, In said court. whereby the said 
C. B., attempted to obstruct and Impede the adminis
tration of justice. The court held that. the Indict· 
men t was fatally defective In not allelrln&, that A. 
R. paid or offered to pay the sum of money to the 
witness P. E .• to Induce him to absent himself as 
such witness at said time from the clrcnlt conrt. 
Without this the act done by the defendant Is not of 
snch a nature as to conHtltnte an atteml't to commit 
the offence mentioned In the Indictment. therefore 
ou motion of the defendant the court ou&'ht to have 
qnalohed this Indictment. 

XXIX. PELONIOUS HOMIClqES. 

Ou an Indictment for felonious homicide, the jnry 
may Ond the accused not pllty of the felony, but 
&,nllty of Involuntary manslaulrhter. Va. Code 1887, 
14M2: Canada v. Com .. 22 Gratt. 8911: Hoback v. Com .• 
~ Gratt. 1122: Hardy v. Com .. 17 Gratt. IiU2. 

XXX. PBNCB.s. 

An Indictment which char&,es that defendant 
knowln&'ly and wilfully removed a fence from the 
lands of P. and did Injure and exPOse the a'rDwlnlr 
crop ofP, then on said lanet. charlres bntone offence: 
and Is valid. Ratcliffe v. Com., 1\ Gratt. 8117. 

XXXI. FOROBRY AND COUNTERFEITINO, 

A. TN GENERAL. 
When Indlctable.-Upon an Indictment for passin&, 

a counterfeit check or order of a president of a 
branch of the bank of the United States, on the 
cashier of the bank. payable to T. R., or order. and 
Indorsed by T. R .• to bearer, the court held that, 
whether the charter of the bank of the United States 
be constitutional or not, and whether the charter 
authorized the Issue of such checks or orders or not, 
the counterfeltlDi' or passlnlr counterfeits for such 
checks or orders. Is felony by the statute,l Rev. Code 
ch. 1M, I ,. Hendricks' Case./; Lel&,h 7f11. It Is ther~ 
fore Indictable. Moreover, an Indictment for pass
In&' a counterfeit bank note to a slave with Intent 

to defraUd a bank, Is 1I'OOd. Brown v. Com .. t Lel&'h 
7l1li. 

Indictable In State ud Fede .... Coarts.-And thou&'h 
the offender be Indictable In the courts of the United 
States. for an offence a&,alnst the laws of the United 
States, he Is also Indictable In the courts of Vir
&'Inla for an offence a&,alnst the laws of the atate. 
Hendricks' Case, 1\ Lel&'h 7f11. 

Form.-Tbe form of an Indictment for foreery aud 
utterin&, forlred Instruments. found In Mayo's Guide 
(Ed. 1880). p. 1187, Is Irood as to both counts. Neither 
In an Indictment for utterinlr or attemptine- to em· 
ploy as true a forlred Instrument. nor one for fol'lr
ery, Is It necessary to name the person Intended to 
be defrauded. as sec. 8. ch. 158, Code 1887, dlspen,;es 
with that In both snch cases. It Is not necessary in 
such Indictment to alle&,e that the act was to the 
prejudice of another's ri&'ht, but It mu~t appear 
from the description of the writlnlr In the Indict· 
ment that It Is such as mllrht prejudice bls ri&'bL 
State v. T1n&,ler, B2 W. Va. Ii46, 9 S. E. Rep. \l3II. 

What a Good Indictment for Porpry.-The descrip
tion of the writln&' In the Indictment, as tbe Indon'e
ment of the person whose name Is for&'ed. will not 
vitiate the Indictment, thou&'h the simulated liabil
Ity ml&'ht not be that of technical endorser, but of a 
different character. Powell v. Com., It GratL 8:l2. 

And under sec. G, of ch. 158, of the W. Va. Code lu 
force In 1886, an Indictment for uttertn&" and at· 
temptin&, to employ as true, a for&,ed wrttlDlr, need 
not set out the whole wrltln&" but It Is sulftcleut to 
&'Ive Its purport an effect. State v. Henderson. ~ 
W. Va. 1'7, 1 S. E. Rep. 2211. 

And In Perkins v. Com., 7 Gratt. 8111. an Indictment 
for for&,ery char&,ed the forgery of a ne&,oUable note. 
and set It out 1ft ha~c verba. without settlDlr out the 
endorsements npou the back of It. On the trial 
when the note was offered In evidence. It was ob
jected to on tbe ground of variance. Jldd, it wa_ 
not necessary to set out In tbe Indictment the eD
dorsements upon the note, or any other matter 
written upon the same paper, constitutin&, DO I'art 
of the note Itself. and not enterlnlr Into the essential 
description of that Instrument. 

Enmlnatlon-When .sufficient to WlUTIIIlt Indict. 
_t.-A prisoner committed for examination. I, 
examined, and remanded by the examlnln&' court 
for trial for felony In for&'ln&' and utterin&, a prom· 
Issory note purporUn&, to be drawn by A. D. (no 
Intentlou to defraud A. D. or any other person belD&' 
cbarlred). The court held that the ell:l1mlnaUon was 
8umclentand wonld warrant an Indictment for forgo 
In&' and utteriu&, the note with Intentions to defraDd 
A. D. Bolrart v. Com., 10 Lel&'h 8118. 

.5ame-V.rlance betw_ FlndlnJr oa B_lnatloa 
and Indlc:tlllent.-But If a prlBGner Is ell:l1mined for 
fOr8'ery andhavin&, twenty·fourpleces of Bllver. and 
sent on to the circuit court for further trial. he 
cannot be Indicted for feloniously havine- In hl~ 
possession ten or more pieces of coin with intent to 
alter and employ the same as true. Scott v. Com .. I' Gratt. 68'7. 

Two Coanta-Coavlctlon 01 Porpry 1'IIe.--.der.
An Indictment (described in the record of the fl.nd
In&" and In the entry of the arral/rDment, as an 
Indictment for forgery) contalll8: I. A count for 
for&'ln&' and counterfeltln&, a note, and S. A CODnt 
for feloniously uslnlr and employinlr as true a 
counterfeit note. Verdict OndB the prisoner &'DlltY 
of for&,ery, asalle&,ed In the Indictment. Hild. an 
acquittal must be ent~ed on the second COUDt. 
PaR v. Com .. 9 Lei8'h eea. 
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A_rlu-Indlctment of s.m •. -If the procurers 
or alders are not present at the time, they must be 
Indicted speclftcally as accessories, nor could they 
be convicted under a form of Indictment charllinlr 
them as principals. But If they are alders and 
abettors of the act. the Indictment wUl not be 
liable to tbls objection, viz., unltlnlr accessory nUt 
with tbe lruUt of the principal. Law makes the 
alders and procurers equally II1lUty with tbe actual 
offender, and wbere tbey are cbarlred wltb tbe words 
of an Indictment. tbey are to be taken as principals 
In tbe second delrree, i. ~., as present at the time, 
and In this case no objection can be perceived to 
unltinlr In one count such an offence with the 
offence of principal In tbe 6rst delrree. Rasnick v. 
Com .• 2 Va. Cas. lII§6. 

Jola4er of CounU.-If an Indictment alralnst a pris
oner contains counts for the for.rery, and countR for 
u tterinlr and pu bl1shlnlr, the superior court oUlrht to 
Quash the latter counts. 1III0wbraY v. Com .• II Lellrh 
6&3. 

Joinder of Felony and Mlaclemeanor-Effec:t.-So In 
Scott v. Com .• 14 GratL 68'7. there were counts In an 
Indictment for forllinlr and counterfeltlnlr coin; 
also a count for feloniouslY havinlr In bill posse!lSlon 
twenty pieces of forlred coin. not saying, "at tbe 
same time." Tbe pri!!Oner having moved the court 
to quash the last count. whlcb was overruled, 
there was a verdict and judgment alralnst him. and 
be obtained a writ of error. Tbe appellate court 
boldlng tbat the count was bad as an Indictment for 
a felony. would not permit It to Htand as a count for 
mb.demeanor. but reversed the judlrment and 
quasbed tbe count. Tbe fnrtber qnestlon was SUIr' 
&"ested In this case. but was not decided. therefore 
left open, as to wbether In an Indlclment counts for 
a felony and for a misdemeanor could be joined. 
Tbe InClination was Indicated to nelratlve the joining 
of such counts. 

Dupllclty.-But a joinder of two or more offences 
In one connLls not permitted. However. If the whole 
transaction be only parts of one fact of endeavor. 
all the parts may be stated tolrether as one offence. 
Thns. an Indictment charlrlnlr In one count for&"ery 
of a cbeck and of an endorsement thereon, Is not 
liable to the obj~ction of duplicity or misjoinder. 
Spronse v. Com .. 81 Va. 374. 

Maltlfarlo .. aeas.-An Indictment which cbarlres a 
prisoner wltb the offences of falsely makln&". forlr
In&" and counterfeltlnlr; of causlnlr and procurinlr 
to be falsely made, forlred and counterfeited. and 
of wUllnlriY aldlnlr and asslstlnlr In the said false 
maklnlr, forllinlr and counterfeltina:, Is a !rood In
dictment thoqh all of these charlres are contained 
In a slnlrle connt : the words of the statute beln!r 
pnrsned. and there belnlr a treneral verdict of II1lllty. 
jnd&"ment ontrbt not to be arrested on the Irround 
that the offences are distinct. Rasnick v. Com., II 
Va. cas. a 
~ ... of PrKtlce Wboa !lome Counu Are Peulty, 

Otbeu OOG4.-Tbe rule of practice In criminal cases, 
tbat If an Indictment contain several counts, some 
&"004 and otbers faulty, and a treneral verdict ot 
trU1lty be found, the bad counts will not affect the 
validity of the trood, and judtrment wUl be lIiven on 
those which are trood.-Is not applicable to cases of 
penitentiary crimes In Vlrllinla, where tbe jury Is 
to ascertain the term of Imprisonment. since tbe 
evidence on the bad connts may atrtrravate the pun
lBbment Imposed by verdiCt. 1III0wbray v. Com., 11 
Leltrb lid. 

Varlence. 
1 ..... terIeI-V.rlance betw_ CertIficate and Indlc:t

llloat.-The only variance between a fortred order as 
setout In a certlftcate, and assetout!n an Indictment 
consisted of the followlntr: that "Tbos." In the lat
ter was written '"Tbomas" In tbe former; "1l8c" In 
tbe latter was written "twenty-three cents" In 
the former; "Resp't'y" In the latter was written 
"Respectively" In tbe former. Sucb variances as 
tbese are Immaterial, and are not sucb as require 
the accused to be sent back to a justtce for exami
nation. Burress v. Com .. :n Gratt. guo 

s.m.-Acc:oant-Acc't.-So the difference between 
"account" as set out In the Indictment and "acc't" 
as written In the order Is not a material variance, 
whlcb will exclude the order as evidence. Burress 
v. Com .. r7Gratt. guo 

Seme-Portred Indone_nt.-And In State v. Duf
fteld (W. Va.), 88 S. E. ReP. rm, there was an Indict
ment for forlred endorsements on tbe notes which 
were set out i~ lIate ~erba, Which note as It appeared 
In the Indictment, purporting to be sltrned, "J. F. 
C. DuMeld," as maker. But a similar note slned by 
J. F. C. DuMeld as maker was offered In evidence In 
support of the Indictment. The court held that Much 
a variance as this Is Immaterial. 

M.terl .. V.rl_ce.-But wben the alletred forged 
note Is set out i~ haec vwba, and In tbe body tbereof 
are the words "wltb 6 per cent. Int. from date," and 
the note offered In evidence contalnsnosucb words, 
thl8 ill a variance, botb In substance and lelral efj~ct, 
fatal to tbe IntroducttOli of such last-mentioned 
note as evidence In support of the alletratlous of the 
Indictment. State v. Flesbman, 40 W. Va. 7%6, :!"~ S. 
E. Rep. SOlI. 

B. DESCRIPTIO~ AND NECESSARY A VER
?dENTS. 

Portred Instrament-How DescrlbecL-In a pro~ecu
tlon for forging, or attempUnlr to employ as true 
any forged Instrument. It Is sUMclent to de~crlbe 
tbe same In the Indictment In sucb manner as would 
8ulltaln an Indictment for the larceny of sucb in~tru
ment. State v. DuMdd (W. Va.), 88 S. E. Rep. rm. 

And It Is not nece8~ary to Met fortb In the count. 
the persons wbom the prisoner procured to furlre 
the Instrument, or wltb whom he acted and assisted 
In tbe forgery. A general descriptton, In the words 
of the statute, Is suMclent. Huffman v. Com .. 6 
Rand. C!85. 

And, If In an indictment for a forll"ery, the docu
ment allel{ed to bave been forll"ed Is described In 
8uch manner as would' 8u8tain an Indictment for 
steal1nlr It Bupposlntr It to be the 8ubject of larceny, 
the Indictment Is suMclent. Coleman v. Com .. 2Ii 
Gratt.866. 
. However. the words "to the prejudice of another's 
rilrh t," In tbe Code. cb. 1118, sec. 6, p. 783. In relation to 
fortreries, are descriptive not of the offence, but of 
the wrltlnp of whlcb forgery may be committed; 
and It Is not tberefore necessary that they shall be 
Inserted In the indlctmen tin describlntr tbe offence 
cbartred. Powell v. Com., 11 Gratt. 822. 

Averrlnc Bxtrlnslc: C1rcamstences.-Forll"ery III tbe 
maklntr of the false wrltlntr whlcb,lf trennlne, would 
be apparently of legal eMcacy. Writlnlr8, Invalid 
on their face. are not subject to fortrery. If extrin
sic circumstances are eBSential to the eMcacy of 
the Instruments, they mnst be averred In the Indict
ment. Terry T. Com., 81 Va. 6'/2, 18 S. E. Rep. UK. 

AI ....... ~oa end TI_-And an Indictment 
nnder the statute. Va. Code 184lI, ch. 1118, S 6, p. 733, for 
feloniously havlntr In bls possession more than ten 
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pieces of fonred or base coin. must allelre tbat tbe 
prisoner bad them In bls poaseBBlon at tbe same 
time; and the cbarll'e that on a ce:rtaln day be bad 
them In bls posseBBlon. Is not sulllclenl. Scott v· 
Com .. 14 ~ratt. 887. 

Indictment for AttelDptlnlr to BlDploy .. True a 
Fo,..cl lutrulDOat-Not N.....,. to N.- Penon 
Defnaded.-But under 18. cb. lli8, Code of 1881. wblcb 
provided tbat "wbere Intent to Injure. defraud. or 
cbeat Is required to constitute an offence. It sball be 
Hulllclent. lu an Indictment or accusation tberefor. 
to allell'e lI'enerally an Intent to Injure. defraud. or 
cbeat. wltbout namlna tbe person Intended to be 
Inj ured. defrauded or cbeated." It Is not necessary 
In an Indictment for attemptinll' to paBB as true a 
forged Instrument, to name tbe person Intended to 
be defrauded. Statt' v. Tinll'ler. III W. Va. 1If6. II S. E. 
Rep.~ 

Inftrument Need Not Be .set Oat.-And wblle In an 
Indictment for forll'ery It IsunneceBBary to set fortb 
a COpy or fachlmlle of tbe Instrument forll'ed. yet 
if tbl~ ill done. and tbere is a material variance 
between tbe copy so set out and the paper offered In 
evldenct'. sucb paper. on motion of the accused. 
sbould be excluded from the consideration of the 
jury. State v. Flesbman. 40 W. Va. 7t8. III S. E. ReP. 
8011. 

Speclfylnlr Particular Part of Note.-However. It Is 
not uecessary In an Indictment for forlrery to 
specify tbe particular part of tbe note forll'ed. A 
forged note. belnll' false In one material part or 
signature. I~ false ift toto. and must be 80 regarded 
as to the person ualnst wbom tbe fraud Is aimed. 
State v. Flesbman. 40 W. Va. '/26, S2 S. E. ReP. 8011. 

Allell'lnlr Act to Be "To tile Prejadlc:e 01 Anotber'. 
~ltrhta."-Moreover. It Is not necesllary In an Indict· 
ment for forgery to allege in tbe indictment tbat 
tbe act was to tbe prejudice of any one'srill'bt. For 
tbe words "to tbe prejudice of anotber's rlll'bt" found 
in tbe statute all'alnst forll'ery. are descriptive. not 
of tbe offence. but of the Instrument. State v. Tinll'
ler. III W. Va. M6, II S. E. Rep. 1136; Powell's Case. 11 
GraLt.822. 

SufflcieIlCY--The Ac:t Cba,..cl Must Be to the Preju
dice of Aaotber.- The Vlrll'lnlaCode 188'1.18737. predl
catel! tbe offence of forgery only of such writinp 
as are. or may be. to the prejudice of anotber. If It 
be not So. the indictment does not cbarll'e the 
offence. 'l'erry v. Com .• 87 Va. 672. 18 S. E. Rep. UK. 

However. in Murry v. Com .• r. Leill'b 720. upon an 
Indictment for passinII' a counterfeit note of tbe 
bank of LoulMvllle. wltbout allell'lnll' that the bank 
was a chartered bank. or that there was no sucb 
bank:. and without allell'lnll' that the note was passed 
"to the prejudice of another's rill'ht." or "for the 
prisoner's own benefit. or for the benefit of 
another." tbe court beld. that the offence 80 charll'ed 
was a felony within the meauinll' of tbe statute. 1 
Rev. Code. cb. 1M. 14. and tbat the Indictment was 
1I'0od and sUlllclent. 

s...e·-Desc:rlptloa of tbe Ole or Otber Inatra_at,
And an Indictment under the statute of 1884. 186. cb. 
68. charll'lnll' that the prisoner did knowingly have 
In his custody. without lawful authority or excuse. 
"one die or Instrument" for the purpase of produc· 
Inll' and ImpreBBinll' the stamp and similitude to the 
current silver coin called a half dollar (no further 
description of the die or Instrumeut belnll' II'Iven). Is 
Insulllclent. Commonwealtb v. Scott, 1 Rob. _ 
(1842). 

Same--Procurlq Ac:t to Be Doae.-But an Indictment 
for causlnlr and procurinll' a counterfeit bank note 

to be offered to be passed. wlthont Rtatlnll' by wbom 
or how tbe accused caused and procnred It to be 
done, Is snlllclently certain and 1I'Ood. Brown v. 
Com .• 2 Leill'b 7 •. 

.5eme--Time and Place.-An indictment for passiOll' 
a counterfeit note cbarged tbat "Jobn Buckland. 
late of Monroe county. on tbe 14th day of Septem ber. 
1888. at the said county of Monroe and within the 
jUrisdiction of the circuit court, belull' possesaed of a 
certain false. forll'ed and connterfelted bank note. 
purpartinll' to be a bank note of tbe bank of the 
United States. of tbe denomination of :10 dollars. 
wblch said false. forll'ed aud counterfeited bank: 
note is in tbe words and figures followiull'. that Is to 
say." (settinll' out a note 'nAG« .,wba) "OD wblch 
said note was the followlnll' endorsement: 'Pay the 
bearer. M. Robinson. '-felonlously did pass to one 
William Adair tbe said false. fOrJl'ed and counter· 
feited note. purpartiDir. etc.. with intention to Injure 
and defraUd tbe said William Adair. he the said 
Jobn Buckland well knowlOll' tbe said note to be 
false. forll'ed and counterfeited. at the time be 
paBBed the same to the said William Adair. Ualnst 
tbe form of section 1. cb. 1M. 1 Rev. Code." H~d. 
the time and place of paBBlnll' the note aud of the 
scienter are Bet forth witb sulllclent certaintJ'. 
Buckland v. Com .. 8 Lelgb 782. 

Moreover. in a prosecution for utterinll' or attempt· 
\nil' to employ as true a forll'ed note purpartlnlr to 
be on tbe Bank of Delaware in Pennsylvania. a 
bankinll' company antborimed by the laws of Penn
sylvania. the existence of sucb a bank: may be 
proved by parol evidence. The averment that It 
was authorized by the laws of Pennsylvania Is sur· 
plnsuo. and need not be proved. Moreover. the 
time when tbe offence Is allCll'ed in tbe indictment 
to bave been committed, belnll' atated in Ilaures Is 
no error. Cady v. Com .• 10 Gratl. 778. 

s.u.-Note-.5pecIfylq Amoant, Date, MR_, and 
Place PayabIe.-And If an indictment cbarlrea the 
forll'ery of an endorsement on a nell'Otiable DOte. 
which is deacribed as to the amount, the date. to 
whom payable and wben due. butdoetJ noUtate wbo 
is tbe maker of tbe note or wbere it Is payable. the 
indictment nevertheleBBwlll bebeld lI'ood. Cockev. 
Com .• 18 Gratl. 750. 

Same-MIB_r.-In Com. v. Kearns, 1 Va. Cas. 
lOll. tbe jury rendered a apecial verdict IIndlDAr the 
prisoner lI'ullty of transferrinll' a cerUflcate of the 
commonwealtb. purpartinll' to be Biped by two 
auditors of public accounts knowlnll' It to be fOrJl'ed. 
This verdict was rendered 8ubject to the rullDAr of 
the conrt on the two followlnlr propositions. vIs.: 
first. the sulllclency of parol proof to establlBh an 
olllcial appointment of the auditors; secondly. tbe 
immateriality of an error in mlBBpeWnlr the Chris
tian name of one of the auditors In tbe Indictment. 
However the law was found to be for the defendanL 

C. PROCEDURE. 
BvlcleDce Adm ...... In 5IIpport of I~-A 

forll'ed paper is passed by a prisoner beariOll' date 
in 1828: immediately after. with the knowledlre of 
the bolder. tbe prisoner alters the date to 1827. The 
Indictment sets forth its tenor. and describes It as 
dated In 1817. The paper is proper evidence to IrO to 
the jury in support of tbe indictment. uotwlthstand· 
Inll' tbe proof tbat it bore date In 1828, wben passed. 
Huffman v. Com., II Rand ... 

And on a trial of an Indictment for the passiDAr of 
a counterfeit bank note or cbeck, after evidence 
that the prisoner paBBed tbe note, and tbat It was 
counterfeit. evidence that the prisoner bad In bls 
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J)OII8e88lon and attempted to pass otber counterfeit 
notes of the same kind to other persons, the day 
after be pa88ed those In the Indictment mentioned, 
Is adm1aslble to prove tbe scienter, Hendricks' 
case, 6 Lellfb 7111. 

Moreover. upon the trial of an Indictment for pass· 
Inll' counterfeit bank notes. proof that prisoner balf. 
about the same time, paSBed anotber note of that 
kind, wblcb was thoU(fbt to be a counterfeit and 
wblcb be took back, thoulfb this note Is not pro
d uced at the trial, It Is adm1aslble evidence to prove 
the scienter. And upon the trial of an Indictment 
all'alnst M for pas8lU(f counterfeit bank notes, If the 
prisoner 'appears clearlY to bave been confede· 
rated wltb one Lin passlnlf counterfeit notes, and 
present when L passed sucb notes, the notes so 
paSBed by L can be produced In evidence alfalnst the 
prisoner, as tbey are proper evidence. Martin v. 
Com., 2 Lel&'b 74IL 

Let It be observed, In this connection, tbat It Is 
necessary to the support of an allelfation In an 
indictment that the bank notes purport on their 
faces to be notes of certain banks, that the notes 
produced In evidence correspond therewltb. Pom
eroy v. Com., II Va. cas. 84lI. 

Defecta Cared by Verdlct.-A cbarlfe tbat a for&,ery 
of bank notes was committed, with Intent to Injure 
"divers Ifood citizens of tbe commonwealth and 
otbers. to tbe Jurors unknown," wltbout settinlf out 
an Intent to Injure the president. directors, and 
company of those banks, or of any particular per. 
son, or body politic, by name, Is (food after verdict. 
So, to cbar(fe that the prl80ners willin&'ly acted and 
assisted in fa1Bely maklnlf and for&'in&" wltbout 
settln&, out In particular any person wbo was 
assisted. So, to cbarlfe tbem wltb causln&' and pro
curin(f the forced notes to be passed, wltbout settin&, 
out tbe person wbom tbe prisoners caused and 
procured to PaSB tbem, nor to wbom. So, to cbar(fe 
them with paSBln(f them to W. s., with Intent to 
defraUd the Bald W. S. and others. So, also, to 
charlfe them with causlnlf and procuriU(f tbem to be 
passed or excbanlfed: are all Ifood after verdict. 
Com. v. Ervin, 2 Va. Cas. 887. Moreover, In an In. 
dlctment for the forlfery of bank notes, Instead of 
settinlf out the tenor of the forlfed notes, the 
attorney "for &"reater certainty as to tbelr 
Identity," referred to tbem as "belnlf annexed" 
bereto, and actually did annex tbem. The pris. 
oner did not move to quasb the Indictment, nor 
did be plead In abatement, but pleaded the Ifeneral 
Issue, and a verdict was rendered alfalnst him. 
AlthoU(fh tbls Is a carele88 aud Irrenlar mode of 
countlnlf. yet after verdict tbe Irreplarlty Is cured 
by the act of Jeofalls. Com, v. Ervin, 2 Va. Cas. 887. 

W ..... Verdll:t Too Unc:ertaln under Incllctmeat wltb 
T_ Coanta.-In Cocke v, Com., IS Gratt. 760, an 
Indictment cbarlfed In one count forlfery of a note, 
and In another count for&,ery of an Indorsement 
upon a note. Tbe jury nevertbeless found the 
prisoner not &'Ullty on the Orst couut: and theu 
said, "on the secoud count, namely, tbat of utter· 
Inll' a nerrotiable note knowln&, It to be for&,ed, we 
lind the prisoner pUty, and amx the term of bls 
Imprisonment for the term of two yearll." The 
verdict upon the second count Is too uncertain to 
authorize any Jud&"ment upon It: aud a rmir61aciIU 
de IIM'O on that count should be awarded. 

XXXII. PORNICATION. 

The offence of fornication cannot be punlsbed by 
Information as a common-law offence, unless 
accompanied wltb other circumstances wblcb, 
ZIW e" constitute a mlsdemeanor.8ucb as the public 
comml88lon of the act. Isaacs v. Com., 5 Rand. 
8lI4. Tbose &'Un ty of fornication are liable to Indict· 
ment for lewd and lascivious cobabltatlon. See 
Lafferty v. Com., II Gratt. 1172: also, Va. Code 1887, I 
8787, and /\nderson v. Com., 6 Rand. 1127. 

xxxm. OAMINO. 
A. INGENERAL. 
..... of MIm_r.-A misnomer cannot be pleaded 

to a pre8entment. Indictment, or Information, for 
unlawful &,amln&, under the !10th and 21st sections of 
tbe act ualnst gamin&" In force In 1898. Com. v. 
Adkinson, 2 Va. Cas. 618. 

LIceaM of T.vera Keeper •• Coadltlen Prec:edeat to 
CoadltloD.-Moreover, If a party Indicted for suffer· 
h~&' an unlawful pme to be played In his tavem, 
was keeper of the tavern at the time of sucb play· 
In&" bls bavlU(f a license at the time 18 not neceuary 
to bl8 conviction. Com. v. Price, 8 Le1ll'h 767. 

Descrlptlon 01 01'-.-An omlulon to cbar&,e any 
offence ualn8t the statute Is not cured by a &,eneral 
alle&,ation tbat the act was unlawfUl. The offence 
must be so cbar&,ed as to appear to be unlawf1ll: 
otherwise, tbe alle&,ation that an act was unlawful, 
would dlspen8e wltb all averments sbomn&, It was 
unlawful. Huff v. Com., 14 Gratt.1I48. 

DescrIption of Device-Statutory N ..... -Wbere the 
statute make8 the exblbltlon of any of the &,amlUi' 
tables therein enumerated a peual offence, It 18 
sumclent to mention tbe 8ame by name without fur· 
ther de8crlption. Huff v. Com., 14 Grall. 1148. 

Olfenc:e Not SpecIfIcally Meatloaed In 5tatate.
Wbere the offence cbar&,ed 18 not speclOcally men· 
tioned In tbe 8tatute, there must be some averment 
sbowln&' It to be one of the unequal 8'ames belon&,· 
In&' to tbe same ClaSB wltb those mentioned. Huffv. 
Com., 14 Gratt. 1148. 

Person with WbomtbeOambllalr W. Done Mat Be 
NIIIIIBII.-Tbe person with whom the bet was made 
must be stated. Blsh. St. Cr. 5944: State v. GriIl'P, 
84 W. Va. 78, 11 S. E. Rep. 740: State v. Snider, 84 W. 
Va. 88. 11 S. E. ReP. 742-

Statatory Penalty Not it_vera'" by la'onDBtlon. 
-The penalty of 1160 Imposed by the act of 1M on 
tavern keepers snfferln&' tbe lI'ame of faro In tbelr 
bouses could not be recovered by Information for 
the use of the commonwealtb; the penalty being 
&'iven 10 tbe person suln&' for tbe same, and It beln&, 
no offeuce at commou law. Commonwealth v. Rich· 
ards, 1 Va. Cas. 188. 

B. PRESENTMENT FOR GAMING. 
Cbaracter 0' Place .t the Tlme.-It was beld In 

Blsbop v. Com., 18 Gratt. 786, tbat a presentment for 
playlnll' cards must cbar&,e tbat tbe place at wblcb 
It occurred was a public place at tbe time of sucb 
play In&" where the name of tbe place did not of 
Itself Import tbat It was at the time a public place. 

ThU8, as beld in Roberts v. Com., 10 Lelll'b 8M. a 
presentment "for uulawfully playlD&' cards at the 
«rocery of D and Cn Is defective In 8ubstance for 
not aUe&'in&' the grocery to be a public place, or a 
place of public resort. 

And In Hord v. Com.,4 Lel&'b 674, a presentment 
for &,amln&, char(fed the defendan t wi tb playln&, at 
an unlawful &,ame "at the bouse of R. L. In B., In tbe 
county of P. William." 1I,ld, the presentment was 
fatally defective In not cbar&'ln&' that the bouse See poet, "Lewd and Lascivious Cohabitation 

and Conduct. .. I wbere, etc., was an ordinary or a public place. 
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Uncertainty of PI.ce.-Moreover. a presentment 
for playlDir cards. "at or near" a place. is ob,ectlon
able for uncertainty. Bishop v. Com .• 18 Gratt. 785. 

Inform.tIoa Not N __ ry for Trlal.-But where a 
tavern keeper Is presented for su1ferinlr faro and 
100 to be played at his house. he may be tried on the 
presentment alone. without any Information: and 
If he refuses to answer to the presentment. ,udlr
ment by default may be rendered awalnst him. 
Com. v. Maddoz, II Va. Cas. III, 

Rllrht to Trial byJury.-However. a defendant pre
sented for unlawful Iramlnlr Is entiUed to trial by 
'ury. Com. v_ Horton. I Va. cas. 881); Com_ v. Mc
Guire. 1 Va. cas. 1111. 

Sufficient Record.-If the record sayS "A persent
ment for unlawful Iramlnlr awalnBt J. T .... It Is .um
cient. Com. v. Tieman. 4 Gratt. 516-

V.rl.ace-Between P_t_at and Proof.-on a 
presentment for Iramlnlr. the defendant was charlred 
with the offence committed at the booth of Price 
Skinner. The proof was of Iramlnlr at the booth 
of Clarke. the said Skinner havlnlr no rilrht, Inter
est. or awency In the booth; this proof Is InBumclent 
to support the charlfe. Com. v. Butts, 2 Va. Cas. 18. 

Dupllc:lty.-A presentment for unlawfullramlnlf by 
playlnlr at cards. and bettlnlr on the sides and hands 
of those that then and there did play. Is not objec
tionable for duplicity. Com. v. Tieman. 4 Gratt. 516-

De Pacto Clerk-EIfec:t.-If upon a presentment for 
lramlDlr. the defendant pleads In abatement, that 
the clerk d~ facio. who administered the oath to the 
Irrand 'ury that made the presentment. Is not clerk 
de joJr. at the time. the plea Is naulrht. Hord v. 
Com., 4 Lellrh 814. 

C. INDICTMENT FOR GAMING. 
I. IN GBNERAL. 

Mere Pormal Defec:ts.-Underl WI1 of the Va. Code 
of 1887. which provides that no exception shall he 
allowed for any defect or want of form In an Indict
ment nLder the Iramlnlr act. but the court shalllrive 
judlrmentthereon accordlnlf to the very rilfht of the 
case. objections that the record did not set forth the 
appointment and oath of the foreman. and that 
the names of the witnesses upon whose evidence the 
Indictment was found. were not written at the foot 
of the indictment. were held properly overruled. 
Lawrence v. Com .. 88 Va. 5'15.10 S. E. Rep. 840. 

Pollowlnl' L.nl'u .... of .5tatute.-An Indictment 
which follows the lanl!"uawe of the statute Is sum
clent In most cases. and lIuch rule may be laid down 
a.~ slJecially applicable to the slIbject under discus
sion. Leath v. Com .• 82 Gratt. R73. 

Indictment ChaTl'lnl' Several Ac:ta.-An Indictment 
uuder the Htatute. Code of 1873. ch. 1114. II. for Iram
Inl!" IlUrsues the lanlrualre of the statute. except that 
It uses the word "and" In place of "or." thus charl'
Inlr the accused with exhlbltlnlr all the Irames men
tioned In said statute. This Is correct. It charlres 
but one offence. and Is supported by proof of the 
keeplnlr or exhlbltlnlr of anyone of the games or 
tables mentioned. and on conviction there would be 
but one fine. and one term of Iml>risonment. Leath 
v. Com .• S2 Gratt. 873. 

Joint Indictment. -Two or more peTllons may he 
jointly Indicted for Iramlng. State v. Snider. S4 W. 
Va. 83. tt ~. E. Rep. 742. 

So where an Indictment was alralnst two defend
ant.~ jointly. and allel!"ed that they "did unlawfully 
waller and bet 850 In money" on an election for 
Jlr~.ldential electors. yet did not allege that they 
bet with another person. and name that person; 
nor did It Hay that they bet with each other. never-

theles8 the court held. that In common speech and 
understandlnl'. when we say that A and B bet on an 
election and other thlnp we mean that they bet 
with each other. the one al'alnst the other. and that 
the plain Import of the charlre In the Indlctmt'nt 
I'as that they bet with each other; that It would be 
very technical to overrule the Indictment on thb 
lrTound. State v. GrigP. S4 W. Va. '18. 11 S. E. Rep. 
740. 

And where an Indictment was for three different 
offence. al'alnst different persons. viz.: one for ex
hlbltinl' a faro bank by one of the accused; one for 
playing atsuch.bank by the other two accnsed. and 
one for knowinllly Bufferinlr such conduct in hi< 
house by another accused. It was held Irood and 
8ulllclent In law. Com. v. McGuire. I Va. Cas. 119. 

S. NBCB8!IARY ALloBGATIONS AND SWrlCDCl'1CY OF 
SAllB . 
.. to Jurlsdlc:tlon.-An Indictment for pmlnt 

nnder the statute. Va. Code of 187ll. ch. 1114. f 1. 
charged the offence to have heen committed In the 
city of Richmond and within the jnrisdlctlon of the 
court. Such allelfatlon Is sumclently certain. Thb 
Is not a case In Which place enters Into the offence: 
It Is an offence without rel'ard to the particular 
house. building. or other particular locality where 
It Is committed. Leath v. Com .• B2 Gratt. 873. 

Allelrlnc Place.-Where the element of the offe&ct' 
consists In playlnlr cards at a pnblic place. the 
Indictment should show that the place at which tho!' 
Irame was carried on was a pnbllc place or partook 
of such nature. Hord v. Com .• 4 Leigh 674; Robert., 
v. Com .• 10 Leigh 888; Bishop v. Com .• 18 Gratt. \'8D. 

Public R._rt AIIepd.-But If the Indictment 
charl'es that unlawful I'amlng Is carried on at a 
house of public resort. It ISlrood. Wortham v. Com .. 
Ii Rand. lI0II. 

And an Indictment charlring that the defendant. 
"on the 10th day of Febrnary. 1827. unlawfully did 
Irame by playlnlr a I'ame called faro. a Irame played 
with cards. at a house of public resort called the 
Chocolate House. on 12th Rtreet In the said city of 
Richmond. "Is good. Wortham v. Com .. Ii Rand .•. 

"House of Entertalnlllent." - So an Indictment 
charlrinlr the defendant with unlawfnl aramlnlr at 
the house of J. N .• the same helng a house of enter· 
talnment, Is sumclent. Linkous v. Com .• II Leilrh 0. 

Needlea AlleaatiollB-ParpoM of O ... lnlr.-It wa. 
objected to an Indictment for I'aminlr that th~ 
Indictment did not charge that the game .. or tabh.·s 
were exhibited for Ifaln. The court said: "It Is a 
snlllclent answer. that the Indictment follows the 
lauuue of the statute. and further charges that 
the accused did unlawfully keep and exhibit," etc. 
Leath v. Com .• SIl Gratl. 873. 

B. PROCEDURE. 
Proof Nec:euary to Support ladletment..-An Indict

ment awalnst a tavem keeper. for suffertOlr the 
pme of 100 to be played in his tavern by certain 
persons named. will he supported by proof of his 
havlnlr suffered that Irame to he played therein. 
though by other persons than those named In the 
Indictment. Com. v. Price. 8 Lellrh m. 

And an Indictment for playing at cards at a public 
place. may he Rustalned by proof that the party bel 
at faro at the time and place stated In the Indict
ment. Gibboney v. Com .• 14 Gratl. 582. 

However. If an Indictment for gamlnl' chare-es 
defendant with unlawful playlu with cards. to wit. 
at the Irame of all fours. of 100. and of whist. at a 
public place. to wit, at the store house of G. B_ .t 
Co.; In order to convict the defendant. It Islncum-
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bent on the prosecntor to prove, that he played at 
some one of the Irames speclfted In the Indictment. 
Windsor v. Com., 4 Le\irh 680. 

W ..... Jadc-t for Revocation 01 Llc:enH Proper.
And on conviction of a tavern keeper npon an 
indictment for permlttln&, unlawful &,amin&, In his 
tavern, jud&"ment cannot be rendered for revocation 
of defendant's license. acquired since the com
mission of the offence. Com. v. Price, 8 Lel&'h 1M. 

Rule When Demurrer to Indictment" Overruled.
Upon a demnrrer to an Indictment for unlawful 
a-amln&, bein&' overruled, the defendant cannot 
bave leave to plead not &'DUty without offerinlr to 
withdraw his demurrer; the court may, In its dis
cretion. &"lye him leave to withdraw his demnrrer 
and to plead; but If he does not withdraw his 
demurrer and obtain leave to plead. jud&,ment 
sbould be &"lven for the ftne and COlits. not that the 
defendant shall answer over. Com. v. Fo&,II'Y, 6 
LeiJrh 638. 

XXXIV. HOUSE OF ILL·FAnE. 

The ftrst connt on an indictment, under sec. 10, ch. 
149. Code 18111. char&,ed that the defendant, on the 
6th day of May 18D6. in the city of Wheelln&" did 
unlawfully. willfully and .knowin&,I)·let a certain 
bouse there situated, describlnll' It by street. num· 
ber. etc., to a certaiu person, glvln&, the name, with 
tbe intent that the said person keep the same as a 
common ba.y house and house of lll·fame. and 
tbal the sald Geor&"la Frank afterwards used and 
kept the said house as a house of Ill·fame, etc. Held, 
every material fact necessary to be proved to sup· 
port a conviction seemed to be plaiuly allelred, with 
due speclftcations of time. place, persons, etc., so that 
tbe demurrer was properly overruled. Stale v. 
Emblem,." W. Va. fill, 29 S. E. ReP. 1081. 

XXXV.INCE.ST. 

Statutory Crlm_lndlctment Follows Statute.-The 
crime of ince .. t being statutory, in draftlnll'indict· 
ments therefor. it is both Huftlcient and necessary 
to follow the lan&'Due olthe statute. Statev. Pen· 
nington, 41 W. Va. 1iIlIl, 23 S. E. ReP. 1118. 
Ave~totlntermarrlap.-In the case of Hutchins 

v. Com., :I Va. Cas. SSI, William Tankersly and Nancy 
Hutchins were Jointly Indicted, the indictment 
cbar&'ln&' that the sald "William unlawfully. wlll
inlrly and incestuously did Intermarry with, and 
take to wife a certain Nancy Hutchins, the niece 
of said WUllam, and that the sald William and 
Nancy then and there from, etc., to etc .. did will
inlrly, unlawfully and incestuously continue to 
cohabit and live tolrether as man and wife. 
alralnst," etc. Both were convicted, and upon a 
writ of error, it was objected that the Indictment 
Wa.K bad, because it did not In terms alle&,e that 
"he had Intermarried with said William; the 
court held the Indictment 1I'00d. "because it was 
Impossible for him to Intermarry with her un· 
les!! sbe also intermarried with him, and that as 
the said Indictment was In the very words of the 
statnte, it wa~ therefore su1l1c1en.tly certain," and 
aftirmed the judlfment. 

Averrlnlf Knowledp of Relationship. - In an indict
ment for Incesl under section' 22, ch. 1411 of W. Va. 
Code of 18111, It Is not uecessary to alle&,e that the 
accused knew the relationship of the woman to him. 
State v. Penulngton, 41 W. Va. liW, 23 S. E. Rep. 1118. 

I_perfect Statement of Date Cured by Statute of Jeo.. 
'alla.-Llkewise. under 110, ch. 1M, W. Va. Code of 
18111, wbich provides that no indlctmen t shall be held 
invalid for omlttln&, to state or statinlf imperfectly 

the time at which tbe offence was committed when 
time is not the essence of the offence, a statement 
In au IndIctment for Incest that the offence was 
committed "on the lath day of August, July, 18D4," 
was held not to Invalidate the Indictment. State v. 
Pennin&,ton, 41 W. Va. 699, 23 S. E. Rep. 918. 

Na_ of Partlc:ep •. -It was objected to an IndIct· 
ment for InceRt that while It alleged that tbe woman 
was the daulrhter of the defendant's brother, the 
name,of that brother was not spec1l1ed. But the 
court held the objection not to be a Irood one, 
because the iudlctment was su1l1clently cerlaln and 
definite In polntlnlr out the particular person with 
whom the offeuce was committed, and that while 
she might be a person of that name, and daughter 
of one not a brother; If such be the case, the de
fendant could prove that as a defence. State v. 
Pennln&,ton, 41 W. Va. 589,23 S. E. Rep. 1118. 

XXXVI. INTOXICATINO LIQUORS. 

A. IN GENERAL. 
Captlon.-Though the name of the county be left 

blank In tbe margin of an Indictment for misde
meanor, It Is enough if the county be stated in the 
body of the Indictment. Tefft v. Com., 8 Le\irh m. 

Liability under Oenoral Reve.. Law •. - In the 
county where tbe "local option law" (Va. Code 1887. 
ch. 26), has been adopted, the sale of liquor without 
license Is none the less liable to prosecution as a 
violation of the &,eneral revenue laws. Webster v. 
Com., 811 Va. 1M, U; S. E. Rep. 1113. 

Selllnlf Llqaor wfthoat a Ucense-Averment.-An 
information under the 3d section of the actof March 
3d, 1840. must contain an averment thaI the person 
selling had uot a license and certlftcale to sell spir
Ituous liquors. Likewise as to an Indictment under 
the 17th Bection of the act. Com. v. Hampton, 3 
Gratt.liIIO. 

Mt.aesc:rlptlon of Defendant.-A presentment for 
sellin&, ardent spirits by retail to be drank at the 
place where sold, without havlnll' IIrst obtalued a 
license to keep an ordluary, described the defeud· 
an t as a free nelrro. For this offence, white persons, 
IndIans, and free ne&"roes were prosecuted and 
punished lu the same manner. H.lrl, a plea that 
defendant Is an Indiau aDd not a free ne&"ro, III an 
immaterial plea, and was properly excluded. Com
monwealth v. Scott, 10 Gratt. 7411. 

And such a plea If Irood, would be too late after 
pleadlnll' to Issue. Commonwealth v. Scott, 10 Gratt. 
749. 

Record Entry of Indlct_t.-The record entry of 
the ftndlBll' of the Indictment Is as follow8: "The 
&,rand jury returned Into· court havlnll' found the 
fo11o\\1ng Indictment: 
"The State (No. I) / Indictment for sellin&, Intoxlcat. 
MlchaelvOllmore. r lUll" liquors to a minor. 

" A True Bill. 
"P. S. MINSHALL, Foreman." 

llt"', that the record entry of the ftndln&, of the 
indictment was suftlclent. State v. Oilmore, II W. 
Va.BU. 

And when, In an Indlclment It Is alleged that a 
person without baTing a state license therefor, sold, 
and offered and exposed for sale, at retail, spirituous 
liquors and otber drInks, and it appears by the rec· 
ord that an Indictment for unlawfully retaUlnlr 
was presented, the record of the ftndlnll" is su1l1c1ent. 
State v. Fitzpatrick, 8 W. Va. 7117. See also, State v. 
Chapman, 25 W. Va. 408; Crookham v. Tbe Slate, II. 
W. Va. 6\0 ; Tefft v. Com., 8 Lellrh 721; Thompson's 
Case, 90 Gratt. 7',u ; State v. Gilmore, II W. Va. MI. 
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v .. __ Act Mat Be Done Wilere Lol.-No connc- tramc; and If an Indictment under this section 
tion can be had upon an Indictment for the sale of should contain ten counts each charllfnll' a sale to a 
liquor without license where the evidence falls to different person, which constitutes separate and 
show that the offence was committed In the county distinct offences, a demurrer to the same will be 
and mallfsterlaldlstrict wherein the indictment laid overrUled and properly so. Lewis v. Oom., 110 Va. 
tbe venue. Rlcbardson's Case, 80 Va. 11M; Savall'e v. 84lI. 20 S. E. Rep. m. . 
Com.,8C Va. 584, is. E. Rep. NIl. I_to ..... State_t.-In Com. v. Scott. 10 Gratt. 

CbaraJntr.sa1e to Two Penoa"-An Indictment for 748, the presentment described the defendant as a 
sellinII' ardent BPlrlts witbout a license, may cbarll'e free nelrrO; the prosecutiou belull' for sellinII' ardeut 
tbe sale to two persons. Peer's Case, i Gratt. 674. spirits under the Va. Acts of 181i1l, cb. 811. S lIB; b for 
And the retaillnll' to two distinct persons, at the thlsoffence,wbltepersons,Indlansandfreenecroes 
same time and place, constitutes two separate and I are to be prosecuted and punlsbed In the same 
distinct offences, and not one offence ouly. Com. v. manner, and a plea that tbe defendant Is an Indian 
Dove, 2 Va. Cas. 18. and not a free nell'ro Is an Immaterial plea, and was 

However, It Is not necessary In an Information for properly excluded. 
retalllnll' spirituous liquors wltbout a license, to UDCel'taIDty In Cbup.-And an Indictment for 
name the persons to wbom the liquors were sold. sellinII' without license Intoll:lcatlu liquors to be 
Com. v.1>ove,1 Va. Cas. ll6. drank where sold, uses the laulI'uall'e of the 1st sec-

CUl'Ifo In D"juDCtlvo or Con,uDCtlvo,-And It Is tionof cbapter 89, ofW. Va. Acts. 18'12-78.creatlna-the 
not error to cbarll'e the offenCe of sellinII' spirituous offence. charllfna- that the defendant. at a II'IVeD 
liquors. wines. etc .• without a license, In the dlsjunc- place In tbe county, on a Ilfven day. did sell to a 
tlve Instead of the conjunctive. by uslnll' the word certain person. namlu him. Intoll:lcatiull' liquon. to 
"or" In lieu of "and." In descrlblu the various be drank In. upon or about the bulldlU or premi_ 
Itlnds of liquors and drinks chara-ed In the Indict- wbere sold, witbout lirst obtalnlnll' a state lIcen&e 
ment to bave been sold witbout a license. Cunnlnll'- therefor accordlnll' to law. Upon demurrer this 
ham v. State, i W. Va. IKI8 ; Morll'an v. Com., 7 Gratt. Indictment was held to be fatally defective. for 
511S; Thomas v. Com .. 110 Va. 112. 17 S. E. ReP. 78S. uncertainty, In cbarllfna- that the llquor was to be 

Indlct_t lor SeUlntr Splrltuou LIquors V .... -A drank either In tbe bulldllllr or upon the preml-. 
man, deallnll' In spirituous liquors In Wood couuty, State v. Cbarlton. 11 W. Va.8111. _. 
went over Into Taylor county and SOlicited orders V .... ..--Wbat Not o-ed a V_.-Where an 
tbere. Tbe whiskey to lill tbese orders was shipped Indictment describes a prescription as statlnll' that 
In jup by the Baltimore and Ohio Railroad, belna- the liquor Is absolutely neCeRRary as a medlclue. 
delivered by the seller In Wood county, to anexpreRR whereas the prescription states that the pbyslclan 
all'ent for transportation to the purcbasers In Taylor believes It to be so neceRRary, there Is no variance 
county. Tbey received the whiskey In Taylor between the Indictment and endence because of the 
county and paid the expre88 charll'es. Subsequently word "believe" In tbe prescrlptlon. State v. Berlte
the seller wblle on a nslt to said county of '1'aylor. ley. '1 W. Va. GIll. 18 S. E. Rep. 1108. 
collected of these parties the price. whlcb bad been When Not naterlal.-And at the trial of an Indict
alrreed upon for his wblskey. It was beld tbat the ment for retalllnll' ardent spirits without lIcl'nse. 
seller could not be Indicted In Taylor county for "to persons to the jurors unknown." the defendant 
selllna-spirituous liquors without license. as on this offered proof that tbe persons to whom he sold the 
state of facts tbe sales were made In Wood county. same were known to the Irrand jury at the time the 
when the lull's of whiskey were delivered to the Indictment was found. The court held that this was 
express all'ent. Until tben tbere was only an exec- not a material variance between the proof and the 
utory contract for the sale of the whiskey. State chara-e In the Indictment; for It Is not necessary In 
v. HUlI'hes. 22 W. Va. 74B. Indictments for sucb offence to name the persons to 

Dupllclty.-An Indictment charllfna- that defend- wbom the liquor was IIOld. and so tbe words "to per
ant. on a certain date between 12 o'clock Saturday sons to the jurors onltnown" are surplusa&'e. 
nlll'bt and sunrise of tbe succeedlna- Monday mom- Hulstead v. Com .. i Lelll'b 7lM. 
Inll'. permitted his barroom to be open. and then Wbon Judtrmeat Will Not Be Rever .. for V.rauce 
and there sold Intoxlcatinll' liquors. cbarll'es but a -Walver.--If one be presented "for retalllDir hplr
IIlnll'le offence under Va. Code 1887, 188Of, declarinll' Ituousllquors without IIcenlle.·' and an Information 
that within such hours no barroom sbould be opened. be thereafter flied aa-alnst blm for a breach of an
and that no Intoll:lcatlna- liquors should be sold In other law. viz.: for selllDlr by retail divers articles 
any barroom, but It Is enoulI'h to prove either an of merchandise of forelll'n IrrOwth. and manufac
openlna- or tbe sellina-. Morwanstern v. Com .. 94 Va. ture." to whlcb Information tbe defendant pleadl'd 
787. III S. E. Rep. 402. "not pllty"; and a trial was bad, and a verdict and 

However. wbere an Indictment charll'ed tbat the judlrment; he banna- failed to take allvantalre of 
defendant on a certain day. and without havlna- tbe variance In due time. cannot have tbe judwmeDt 
flrst secured the proper autbority accordlnll' to law, reversed by the appellate court. Wells v. Com .. 2 
did "at bls store bouse and dwelllna- house. In Penns- Va. Cas. 8113. 
boro. In said county" sell and offer to sell by retail. 5urpluHlfe.-The words "!mowinll' tbe said Mlcbael 
spirituous liquors, etc .• It was held. on motion to Toole to be a minor." In an Indictment for selllnir 
quash, tbat It was not Intended to chara-e two dls- ardent spirits contrary to tbe statute. may and 
tinct sales at different places. but rather to describe abould be rea-arded as Immaterial. and as sU1'l'lus
the store and dwelllna- bouse as constituting one aa-e. at the trial. State v. Cain, II W. Va. MIl. 
bulldlnll' and oue and tbe same place: and, there· However. wbere a do:fendant Is Indicted under the 
fore. there were not two dlt;tluct OffenCl'N cbarll'ed statute of March 7th. 1884 (Acts of 1888-84. ch. S). for 
lu tbe same count. Conley v. State, 5 W. Va. 522. retalllna- ardent spirits without license, the charce 
But under Va. Code 1887. a slDlrle sale of liquor that tbe spirits were to be drank at the place where 
without a license Is a violation, as the law Is not sold. shows tbat the Indlctinent Is upon tbe 17th. not 
limited to persons ena-ued In carrylna- on tbe the 8d section of that statute. and such charIrC cau-
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not be rejected as surplusue, but must be proved. motion in arrest of judll"1Deut. State v. Cain, II W. 
Com. T. Coe.1I Leilrh 620. Va.liIiII. 

.JoInt Incllc:tment.-And two persons may be jointly 
Indicted or proceeded uaiust, by information, for 
retailinlf ardent spirits wlthonta license. But upon 
conviction there should he a separate flne alfalnst 
eacb of" Com. v. Harris,7 Gratt. 600. 

Jolader of Offeac-..-A count under tbe 17th section 
of the act of March 7th, 1884 (Acts 188&-84, p. 7), and a 
count under the 3d sectiou of the same act may be 
joined In tbe same ludictment. And the omlSBton 
In the couuts of the words "and certlflcate" does not 
make them defective. Peer's Case, 5 Gratt. 874. 
enrp of Sal. to Two Per_-An indictment for 

selliDll' ardent spirits without a llcense, may cbar.re 
the sale to two persons. Peer's Case, 5 Gratt. 874. 

When Indictment Delectlv. for Not Poll_Inc Stet. 
ate.-An Indictment- under the 8d section of tbe 
act of 18111HO. ch. 2. p. 5, iSllood, thoulI"h it does not 
nell"ative the exceptions and provl_ contained In 
the 4th section. But it Is not necessary to allege, 
in an Indictment. that the defendant Is not within 
the beneflt of the provisos of the statute, tboDlfb 
the purview should exPre88ly notice them. Com. v. 
Hill, t; Gratt. •. 

However. In an Indlctmeut under section 18, ch. 
BS. of tbe Va. Code 18411, p. llOII. the words. "without 
havlnll a llcense therefor accordlnll" to law." are not 
equivalent to the words, "without paylnll" sucb tall: 
and obtalninll" such certlflcate as Is prescribed by 
tbe 14th section." which are the words used In the 
statute: and the indictment Is defective. But In an 
Indictment under 118. ch. 88 of the Va. Code 1849, P. 
2011. for retalllnlf ardent spirits. the worda, "not to 
be drankwbere sold," not belnll" in the statute, need 
not be In the indictment. Com. v. Younll', 16 Gratt. 
11M • 

.5afflcleacyof Cbarp.-An Indictment. for that H, 
late of, etc., without havlnll" a llcense therefor ac
cordiDll'to law. did, on. etc., at, etc., in said county. 
sell by retail, wine, etc., not to be drank where 
sold. ualnst the statute, etc., and alfainst the peace 
and dllrDityof the commonwealth. Is a Ifood Indict
ment. Com. v. Hatcher. 1\ Gratt. 867. 

So the offence of retalUnlf ardent splrltswltbout 
license Is suMclently charll"ed in an indlctmentallell" 
Inlf that the defendant 801d by retail, without 
license. whiskey. braudy. and other liquors to the 
jurors unknown. to be drank at the place where 
8Old. Tefft v. Com .• 8 Leill"h 721. 

And it is BuMclent where the record of tbe flndlnll" 
of an indictment for retallinll" ardent spirits with
out license, states that the lrTand jury presented an 
indictment all'alnst W. Too for retailing liquors, a 
true bilL Tefft v. Com .• 8 Lelll"b 721. 

Moreover, in an ludlctment for selllnll" ardent 
spirits to slaves. It Is not necessary to state the 
names of the owners of the slaves to whom the liq
uor was sold. Com. v. Smltb, 1 Gratt. 658. 

So wbere an Indlctmeut founded upon the 8d 
section of chapter l1li, of tbe acts of the lelflslature 
of 1871-3. charlllnll" that C on the flrst day of Decem
ber, A. D. 1873. in Wood county, unlawfully did sell 
intoldcatinlf liquors to one Mlcbael Toole. a minor 
under tbe alfe of twenty-one years, he. the said C. 
knowinll" the said Michael Toole to be a minor, aud 
not bavinll" the written order of his parents. ll"Uard
lans or family pbyslclan therefor, contrary to the 
form of tbe statute In such case, made and pro
vided. and all"alust tbe peace and dllrDityof the state, 
tbe indictment was beld IfOOd after verdict. upon a 

Sa __ Openlnl' &amoDl.-An indictment for a 
violation of sec. ~ of Va. Code 1887, contained a 
slnlrle count which charlred (I) openlnlr of a bar
room and (II) sell1nlr Intoxlcatinlr llquors therein. 
This Indictment was demurred to on the lrTound 
that a charlre In the same count contained two 
separate and distinct offences. The opinion of the 
court was as follows: "The objection made to the In· 
dlctment is not tenable. The count follows the Ian· 
Irualre of the statute, and char.res that the opening 
of the barroom and the sale of the liquors were 
done at the same time and place. Opening a barroom 
or other place where Intoxicating liquors are 801d 
during the time It Is prohibited by the statnte III In 
Itself a criminal offence, and so III the sale of intox
icatinll" liquors. If they are separately done on dlf· 
ferent occasions. they constitute separate and 
dlstin('t offences: but when they are charll"ed. as In 
this Indictment. In the lanll"uue of the statute. and 
as belnll" done at the same time and place, they con
stitute tOll"ether only one offence. and tbere can be 
bnt one punishment." Morll"anstern v. Com .• IN Va. 
781, ll6 S. E. Rep. f02. 

Where the lell1slature, for the purpose ofsuppre88' 
Inll" a vice or preventinll" a wronlr, has. by statute, 
made the vice or wronll" a criminal offence, and. In 
dellnlnll" the offence. has speclfled a series of acts, 
either of Which separately or all tOll"ether may con
stitute an offence, and has prescribed. as here. the 
same penalty for the commission of one or all of the 
acts, it Is well settled that the commission of any 
two or more of them may be allell"ed In the same 
count of an Indictment. If conjunctively charll"ed. 
AlthoulI"h each act by Itself may constitute an of· 
fence under the statute, yet. If they are all com
mitted by the same persO::l at the same place. they 
are to be considered as parts of the same t'<l.ns· 
action. and collectively constitute a slnll"le offence. 
The reports abound with decisions sustatnlnll"lndlct· 
ments of this character. Leath's Case. 311 Gratt. 878: 
Tiernan's Case, 4 Gratt. 646: Rasnick v. Com .• II Va. 
Cas. SIi6: Anll"el v. Com., II Va. Cas. lISt : Morlranstern 
v. Com .• 94 Va. 787. 28 S. E. ReP. 4OS. 

B. ALLEGATIONS. 
DIBCrlDllnatlon betw_ Offence under a Oeneral 

Problbltory Act and One Maklnc tbe Offence an Injury 
to a Certain Person.-But It is not necessary In an 
information for retalllnll" splrltuonsllquors w1thont 
license. to name persons to whom liquors were sold. 
Commonwealth v. Dove. II Va. Cas. 211: Hnlstead v. 
Com., 1\ Leill"h 724. 

In the latter case it was decided that on a trial of 
an indictment for retailing spirits without llcenKe. 
charll1nll" that the sale was made "to persons to the 
jury unknown," proof that the persons were ac· 
tually known to the jury, when It found the Indict· 
ment. does not constitute a variance between the 
proof and the allelfations of Indictment, 80 aM to 
defeat the prosecution. The offence of selllnlf ar· 
dent spirits without license. is not an offence against 
a third person, but an offence all"alnst the revenue 
laws. and may be alrainst the &ocial order and pub· 
IIc morals. It matters not to whom and to what 
person It Is sold, therefore, the name of the person 
Is Immaterial to be stated. Morll"anstern v. Com., 
Z1 Gratt. 1024. 

But quite a different case Is presented when the 
offence of retalllnlf spirits constitntes an Injury to 
a third person. Thus. In a prosecution for a viola· 
tlon of the statute makinlf It a penal offence, If al1Y 
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person shall sell or barter or cause to be sold or 
bartered, or beina- a merchant or tradesman, or 
keeper of an eating-house or ordinary, shall directlY 
or IndirecUY.lrive or furnish or dispose of, or shall 
permit to be sold or bartered or Iri Yen or disposed 
of. by his clerk or agent or salesman. to any minor 
knowinll' him to be a minor, without the consent of 
his parents or guardian. any wine or ardent spirits 
or mixture thereof. etc., the Indictment is for an 
offence which is injurious to a third person. There
fore if the Indictment is for selling· to a minor 
whose name Is "unknown to the grand jury," and It 
appears from the evidence that In fact the name 
of the minor to whom the liquor was sold. was 
known to the II'rand jury, this would be a fatal 
variance. In order that an indictment under a 
statute of this nature may be sustained it Is neces
sary that the name of the party to whom the sale 
wa.~ made should be set forth in the indictment. 
Jackson v. Com .. 27 Grall. 1018: Morganstern v. Com., 
27 Gratt. 1018. See also, Va. Code 1887, 1 8828, Pol
lard's SuPp. (19(10), 18828. 

Unn_ry to Alloa-e Tbat tbe District Voted 
against LlcedSe.-Under Acts 1886-86, p. _, I 6, it is 
not necessary that an indictment shall allege that 
the mag1sterial district. wherein the sale of ardent 
splri ts occurs. voted against license-as the court 
takes judicial notice of such vote: nor that the 
liquor sold was the subject of license before the vote 
was taken: nor the time when the sale was made
as the time of sale is notof the essence of the offence. 
S('e Acts 1887-88. p. 826. II II, 12: 8avaa-e v. Com .• M 
Va •. 582. 6 S. E. Rep. 563. 

Not N __ ry to State Facts Cotx:ernlna- CoDipeDSII

tlon.-And an indictment which charges that the 
defendant, on a day and time speclfled, kept an ordi
nary without obtaining a license. t6 do so, Is sulft
clent, without settina- out the facts of his furnishing 
for compensation. lodglng or diet, etc. Burner v. 
Com .• 13 Gratt. '178. 

Wben Necessary to AlIeee Sale by "Retall."-But an 
Indictment for sellina- ardent spirits, to be drank 
where sold, must allege that the selling was by 
"retail." Boyle's Case, 14 Gratt. 674. 

What It I. N_ry to State In an Indictment for Sell
Ina- Uquor to Slavee.-However. in an Indictment for 
sellina- ardent spirits to slavell. it Is not necessary to 
state the names of the owners of the slaves to whom 
the liquor was 801d. Commonwealth v. Smith &: 
Burwell, 1 Gratt. 664. 

Indictment ander Moffett Liquor J.aw Not Statlnlr De
fendant W .. "U&:enaed" .. Fatally Defec:tlve.-Never· 
theless ~ 5, ch. 69, Acts 187&-79, requires a licensed 
retail or barroom lilluor dealer to perform certain 
duties therein mentioned: and In the 10th section of 
the said act It Is enacted that "any licensed retail or 
barroom liquor dealer, as well as his agent, servant, 
or bar keeper, for every fallure to perform any of the 
duties required of such dealer In the provisions of 
the 6th section ofthe said act. shall be deemed guilty 
of a misdemeanor." In a prosecution under sec. 5 
and 10 of the said actthelndlctmentalleged that the 
prinCipal was a "barroom keel,er." and a "barroom
liquor dealer" but did not allege that he was 
"licensed" as 8uch. On motion In arrest of judg
ment the indictment was held fatally defective. the 
court saying as follows: "No doubt the offence 
Intended to be charged against the accused In this 
caKe was a misdemeanor deflned by the tenth section 
of the said Moffett Liquor Law (ch. 59, Acts 1878-79). 
But by the express terms of the act such offence 
could only be comml tted by a 'licensed retail or bar-

room·lIquor dealer,' or 'his aa-ent, servant or bar· 
keeper.' To brina- the case, therefore, within t~e 
said terms, It oua-ht to have been averred In the 
Indictment, that the accused, when he commlU~d 
the act with which he Is charged, was a 'Ucensed 
retail or barroom·lIquor dealer.' He may have com· 
mitted that act without being a-ullty of any lelfa: 
offence. To . authorize a valid conviction of an 
ollence, It must be sulftclently chareed In the Indict· 
ment or information." Glass v. Com .. B8 Gratt. 1!:!7. 

Moreover, If in a prosecution under H {; and 10 of 
the "Moffett Liquor Law," the indictment alleges 
that the prlnctpal was a "barroom·keeper." and a 
"barroom-liquor dealer." but does not allece that 
he was "licensed" as such. the Indictment will be 
held fatally defective. Glass v. Com .• B8 Gratt. ST.. 

And In an indictment under Va. Code 1887. l 5107. 
for a violation of the local option law rec1t1ll1r tbat 
the defendant at a certain time and place. "~io:l 

unlawfully sell wine. spirituous liquors, malt liquor. 
and mixtures thereof," Is not bad because It falls to 
allea-e that the sale was without a license: or be
cause It Is not stated whether the sale was by wbol~
sale or retail: or because It falls to state that tbe 
maJrlsterial district had voted against the !oale of 
liquors therein. Harnave v. Com. (Va. IIIID), 22 S. 
E. Rep. 81 •. 

So an Indictment under Acts 1.-00, p. SUo S 1. for 
sellina- liquor without license must deflnltely state 
the place where sold, but the exact time of the sale 
need not be stated nor need it be stated that the 
salewas ''by sample, representation. or otherwise." 
Arrina-ton v. Com .. 87 Va. \l6, 12 S. E. Rep. 224. 
Unn_ry to Allege to Whom a D~ .. t ~.

So, In an indictment aa-alnst a drna-lriat under the 
W. Va. Code 1888, chapter 82, section 5, as amended 
by the act of 1887, chapter 29, it is unnecessary to 
insert the name of the person to whom the lIqnor 
was sold. State v. Ferrell. 80 W. Va. 6IlS. {; S. E. ReI'. 
Ifill: State v. Penderll"ast, 20 W. Va. 812. 

Alletratlon .. to Time, Place, and Klad of Llqaor Sold. 
-In Savage v. Com .• M Va. 582. 6 S. E. Rep. Ii63. an 
Indictment chara-ed that the defendant "on tbe 
-- day of March, 1887. in the magisterial district 
of Lee, in the said county, did unlawfully sell In lOX

icatlng liquors to one John Johnson. aa-aill8t the 
peace and dilrDity of the q1mmonwealth." It wa.< 
contended for the plaintiff In error that the in
dictment was defective-flrst. because It did not 
charge that the offence was committed in a mali ... 
terial district which had voted uainst license: 
aecondly, becauae It did not charge that the liquor 
sold was as such the snbject of license under tht 
statute before the vote on the question of lIcen.e 
was taken: and thirdly, because it did not state the 
time certain at which the liquor was sold. On appeal 
the court said: "We are of opinion that th~ 
grounds of objection are untenable. It was not 
necessary to allege In the indictment that the mag
Isterial district therein mentioned had voted 
against license, for that was a fact of which the 
court would lake jUdicial notice. Nor was it neces
sary to allege that tbe liquor charged to have been 
sold was anything than merely IntoxtcatiDil. The 
languaa-e of the statute Is, that 'any person who 
shall sell intoxicating liquors within the limits of 
any magisterial district votina- aa-alnst license.' shall 
be punished. etc. Acts 1886-86, p. D. S 5. The indict· 
ment follows the lanllUage of the statute. and no 
further averment on that point was necessarr· 
Commonwealth v. Bennett, 108 Mass. 27. And tht 
third and last objection Is met by the pro,1sions of 
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the statute. wblcb enacts, tbat 'no Indictment or 
otber accusation sball be quasbed or deemed Invalid 
for omittlnll' • • to state. or statlnll' Imperfectly. 
the time at which tbe offence was committed. wben 
time Is not the essence of tbe offence.·.. Acts 1881-88. 
p. 835. IS 11. 12. But In Morlran v. Com .. \10 Va. BO. 21 
S. E. Rep. 826. an Indictment for the unlawful sale 
of ardent spirits. charged that the offence was com
mitted in a certain district where. under the local 
option law. "no license" prevailed. The evidence 
was tbat tbe defendant sold ardent spirits towitnellll 
In the county. but did not de8lgnate the district. 
The jury fonnd the defendant "lrullty as charged In 
tbe Indictment." The defendant mO\'ed to set 
aside the verdict on the Irround that the evidence 
did not show that the sale took place In the district 
de,dlr1lated. bnt at a place wltbln a certain county. 
whether In the desllrDated district or not does not 
appear. Tbe appellate court beld tbat tbe motion 
should have been allowed. 

Allepltlon _ to Phu:e.-An Indlctmen t under section 
16. chapter 82 of the W. Va. Code 1881. alralnst a per
son having a license to sell spirituous liquors. for a 
sale to a minor. need not specify tbe particular place 
where tbe sale wa..'1 made. or allege tbat the place 
where tbe lIale was made was tbe place desllrDated 
In tbe license as the place at which tbe license was 
to be exercised. State v. Boggess. 88 W. Va. 713. 111 
S. E. Rep. 423: State v. Cottrill. 31 W. Va. 162, II S. E. 
Rei', 428-

However. as held In Virginia. an Indictment for 
sell! nlr by retail. wltbout license. ardent spirits. to 
be drank where sold. must set out tbe place In the 
county wbere tbe sale Is made. Itls not sUMcient to 
state the place In tbe county. Com. \'. Head. 11 
Gratt. 819. 

And. furthermore, an IndIctment under Acts 1889-
90. p.242. II. for sellinII' liquor wltbout license must 
deftnltely state tbe place wbere sold. Arrinlrton v. 
Com .• 87 Va. 98, 19 S. E. Rep. 224. 

Facts Coutltntlnlr One a Qualilled Voter.-Under 
W. Va. Code 1891. chapter 5, section 10. relatiulr to 
g-Ivlnll' away or dilltributlnlr liquors on election daY. 
It was held In State v. Pearis. 80 W. Va. 820. 13 S. E. 
Rep. 1006. that If an Indictment Is based on th[s 
section of the statute. It being cbarged tbat the 
perllon tOlVhom Intoxlcatlnlrdrlnks were Ir[ven. was 
a lelrally quallfted voter. [t Is not necellsary to state 
tbe facts constitutinlr sucb person a quallfted voter. 

Naae of Pnrcballel'.-And an Indictment for sellinII' 
splrltuons liquors In violation of section I. cbapter 
32, W. Va. Code 1891. Is Irood. tbougb It does not name 
the purchaser. State v. Cb[snell. 88 W. Va. 6l1li. III S. 
E. Rep. 412. 

where sold. Is sumclent. Brock v. Com .• II Lelll'h 834. 
See Irenerally. Com. v. Nutter. 8 Gratt .•. 

Moreover. under an Indictment for selUnlr splr
ltuousllquors without a license. the commonwealth 
may prove any offence all'&lnst a statnte by the 
defendant. within tbe prescribed time: and Is not 
con lined to proof of the particular offence which 
was broull'ht to the notice of the Irr&nd jury. and 
upon proof of which tbey found the Indictment. 
Loftus v. Com .• 3 Gratt. 831. 

And by Introduclnll' evidence to show a sale under 
an Indictment of one count. tbe state does not 
make such a ftnal election to rely on that sale as 
will preclude It from provlnll' another to sURtaln Its 
Indictment: and It Is not error for the conrt. In ItA 
discretion. to allow evidence of another sale. State 
v. Cblsnell. 88 W. Va. 81\9. 15 S. E. ReP. 412. 

Demurrer S ... talned-Vloiatlon of Bond.-It Is not 
error to snstaln a demurrer to an Indictment for 
tbe violation of the conditions of a bond required In 
order to obtain a license to sell spirituous liquors. 
when the Indictment does not allelre tbat the viola
tion occurred at the place the lIqnors were to be 
sold under the license. State v. Chnrch, 4 W. Va. 
7411. 

XXXVII. JAILOR. 

Wbenilldlctable.-An Indictment ualnst a jailor. 
for permitting a prisoner In his custody 'to have an 
Instrnment in his room with which be mllrht break 
the jail and escape: and for failing carefnlly to 
examine at short Intervals the condition of the jail. 
and wbat the prisoner was enlrall'ed at In said jail. 
In consequence of which tbe prisoner escaped. doe~ 
not state an Indictable offence. Com. v. Connell. 3 
Gratt. 587. 

But an Indictment lies ualnst a jailor. for nell'lI
Irently permlttlnll' a prisoner committed to his cus· 
tody to escape. Commonwealth v. Connell. B GraU. 
1\88. 

XXXVIII. LARCBNY. 

A. IN GENERAL. 
Wben Stolen 0000. Carried Into Another County 

Indictment nay Be In Bltber.-"AII the writers ou 
common law lay It down. that. If 1I'00ds be stolen 
In one county. and carried into anotber. tbe offender 
may be Indicted In eltber. because the offence III 
complete In both. If the original taklnll' be felo· 
nlous by the common law. the felon can acquire no 
color of rill'bt thereby. and every act of possession 
constitutes a felony. No principle In respect to 
larceny seems to be more clearly settled than this: 
and It has been repeatedly sanctloued In tbls state." 
Per MAY, J .. In Com. v. Cousins. :Il Lellrh 789 [709J. 
See also. Strouther v. Com .. 9:Il Va. 789. 211 S. E. Rep. 
802. Neceulty of Alleclnlr Former Statutory Provlslons.

An Ind[ctment founded upon a prov[slon of tbe 3d 
section of ch.lI9. of tbe W. Va. Acts 1872-73, Is Irood. 
tholllrb It contain no allegations tuucbln/l any of the 
provisions of the ftrst and second sections of the 
chapter. State v. cain. II W. Va. 5.'lIl. 

Allecl. Sclenter.-Nor Is It necessary to allege a 
special criminal Intent. but the scienter. or general 
criminal Intent. that Is. that the accused knowinlrly 
and willfullY did the unlawful act. Is 9uMcient. 
State v. Pearls. 36 W. Va. 820. 18 S. E. Rep. 1006. 

C. PROCEDURE. 
Evidence Admlalbl_Sutflc:lency of Proof.-UJlOn an 

Indictment for retailing ardent SI)Ir:tt.'I. s)'eclfylnlr 
the precise Quantity and the kind. to be drank 
where 801d. wltbout license. proof of retailing any 
Qnantlty of any kind of ardent spirits to be drank 

Stolen Ooods Carried Into Anotber Country.-Thls 
rule of the common law. however. was never ex· 
tended further than to counties. It seems to be a 
question somewhat mooted. whether a thief who 
has stolen 1I'00d8 In one country and brought them 
Into anotber. can In the latter country be punlsbed 
for the tbeft of the Iroods. In the absence of statute. 
The preponderance of authority. however. holds 
tbat the offence Is not punishable In the country In 
whlcb the criminal seeks refulre and i8 fonnd. 
ThuR. an accused was Indicted In Vlrlrinla for lar· 
ceny of a hOrNe In the county of Berkley. West Vlr
IrInla. The charge was tbat the plaintiff on a 
certain daY In the county of Berkley. in the state of 
West Virginia. did then and there feloniously. etc .. 
carry away from tbe county of Berkley. etc .• In the 
state of West Vlrlrln[a. etc .• and bring Into the city 
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of Winchester. etc.. one Iron eray horse. "alnst 
the peace and dllrllity of the commonwealth of Vir· 
Irtnla. The court held that: "Where &'oods were 
stolen In one country and brou&'ht by the thief to 
another country. the latter country. by the En&,lish 
common law. had no jurisdiction to try the oifence." 
Strouther's Case. 811 Va. 7811. 12 S. E. Rep. Il62. The 
court cited as authority for this proPosition. Wbart. 
Cr. Law (8th Ed.) 12111: Stanley v. State. 24 Ohio 
St. 166: COm. v. Uprichard. 2 Gray (Mass.) 4114. 

In this connection It will not be Improper to ob
serve 1 88IKI. of the Va. Code 1887. which provides 
that: "Prosecution for offences committed wholly 
or In part without. and made punishable within. 
this state. may be In any county or corporation In 
whlcb the offender Is found. or to Which he Is sent 
by any jud&,e. justice or courL" At first &,lance tbls 
statute may seem to Irtve jurisdiction to Vlr&'lnla 
courts to try an oifender "alnst the laws of an· 
other state. If found In this state. provided the act 
done would have constituted an oifence "alnst the 
laws of Vlrlrtnla had It been committed within her 
borders. This construction Is probably not such as 
to &'Ive the statute Its true meanln&,. consequently 
not a correct Interpretation of the lelrtslative Inten t. 
Tbe true construction would seem to be. that the 
statute Includes within Its purview only such acts 
as constitute. when committed. a crime "alnst the 
IIOverellrllty of the state. either because the com
mon law pronoun.;:es It such. or else. for tbe reason 
that It has so been declared by statute. COnse. 
quently. the mere fact that the laws of separate 
and Independent jurisdictions. by cbance. coincide 
in declmn&, that similar acts shall constitute a cer· 
taln offence. with like results. If committed within 
tbe bounds of Ule state enactln&, or enforcln&, such 
law. would not. It 18 believed. brln&' sucb acts 
within the purview of a statute of like Import as the 
one above Quoted (Va. Code 1887. 1 S880). So far as 
ascertained the Vlrlrtnla court has not directly con· 
strued the above statute In reference to the particu· 
lar point under discussion. althou&,b In the 
Strouther Case. 811 Va. 7811.12 S. E. Rep. ~. support Is 
Indirectly Irtven to the construction contended for. 
The facts In this case. which have elsewhere been 
more fUlly Irtven. furnish an excellent Illustration 
for the application of this principle. and will be In 
part repeated. Strouther was char&,ed with lar· 
ceny of a horse In West Vlrlrtnla. and upon 
beln&' fonnd with the property In tbe city of 
Winchester. Vlrlrtnla. was arrested. Indicted and 
tried for the offence lu the corporation court 
of the city of Winchester. On appeal It was 
held tbat. Vlrlllnia had no jurisdiction to try 
tbe prisoner. Section 88IKI was In force when 
the Strouther case was dectded. but It was neither 
passed uoon nor referred to In the opinion. nor. as 
It appears. was It relied upon by counsel. which was 
entirely proper If tbe construction contended for. is 
tbe true one. The ollence was at common law 
punlsbable either In the county wbere the act was 
committed. or In the county where the prisoner was 
found. pro\;ded both counties were In the Mame state 
or soverelgnty.-thls for the reason tbat both coun
ties were unller a common jurlsdlction.-the sover· 
elgn state of which they formed a part. But as 
between different soverellrll statell. tbe jurisdiction 
was clear cut and dellned. and the crime of larceny 
committed In one. was not deemed an offence against 
the soverellrll wltbln whose bounds the thief Rought 
refulre. Such Is tbe statull of most other common· 
law offences. This rule Is chan&,eable at the wlll of 

tbe leplature. which body may abro&,ate It wbolly. 
or in part. as It has done In some lnatances. viz.: f 
l18li1. punlshln&, one who strikes or poisons anotber In 
tbls state. by reason of which snch stricken or 
poisoned person dies within another state: or fi 
l188li-4. punlshln&' those who by &&'TeemeDt leave this 
state and &'0 Into another state and enn&,e III a duel 
In the absence of tbese and other statutory or consti· 
tutional provisions. makln&, acts done without tbe 
state. crimes aplnst this soverellrllty. which were 
not sucb at common law. acts done In another 
jnrlsdlctlon are not. It would seem. properly cOi'DI· 
zable In Vlrlrtnla under the Va. Code 11187. 1lIII0. 

Artld .. BeIontrinc to Different 0..__.- Where 
several articles are stolen at one time and place. the 
stealilli' is re&,arded as one transaction and may be 
cbara-ed In a sin&'le count. tbou&,h t~e articles 
belolli' todliferent persons. Alexander v. COmmon
wealth. 80 Va. 8011. 10 S. E. ReP. 'IllS. 

Convk:tloa of Larcea)'on Indict-' tor ~ 
lac.-Housebreakln&, with Intent to commit larceny. 
and &'rand larceny. are different oifences and to 
each Is alllxeditsownpenalty. but they may be. and 
often are. one continued act. and may be charwed 
In the same count of an Indictment. t:pon sncb 
count the accused may be found pllty of either or 
both offences. but there can be only one penalty 
Imposed. Ifltisdes1red to punish fQrboth oifences. 
In a case of this kind. a separate count for larceny 
must be Inserted In the Indictment. If there Is a 
conviction &,enerally. or of the erand larceny onlY. 
and It Is submitted to. In either case. this is a bar 
to further prosecution. Benton v. Com .• 81 Va. _ 
21 S. E. Rep. (86-

Por_r CoDvk:tlon or 5ec:oad Off __ -An Indict· 
ment for petit larceny. which proceeds to chalTe 
tbat the "erson Indicted had been previouslY 
Indicted. tried and sentenced for another petit 
larceny. Is an Indictment for a felony. Rider Y. 

COm .• UIGratt. 488: Pryor v. COm. (Va.). 118 S. Eo Rep. 
8&f. 

Triable In Co.Diy Coart.-An Indictment for petit 
larceny allelrtn&, that tbe prisoner has been twice 
before convicted of a like oifence Is triable In tbe 
county court. Pryor v. COm. (Va.). 118 S. E. Rep. 
884: Rider v. COm .. 16 Gratt. 488. 

And this Is true of an Indictment containlnlr nro 
substantiallY similar counts. one of which. because 
of formal defects. cbar&'es ouly a misdemeanor. 
Pryor v. COm. (Va.). 118 S. E. Rep. 884. 

B. THE INDICTMENT. 
I. IN GBI!IBBAL. 
.Matatory aad Com_a-Law one-.-Wbere. 

under statute. larceny may be committed In scyeral 
ways. some of wblcb would not constitute tbe oftence 
at common law. It Is not necessary that the Indict
ment should Inform the accused In which of the 
ways he Is char&'E'd. and an Indictment In common
law form will be &,ood for a statutory larceny not 
exlstin&, at common law. Anable v. COm .• If GratL 
563: Dowdy v. Com .• 8 Gratt. 7'n: Leftwich ". 
COm .• 10 Gratt. 716: PrIce T. Com .. 11 Uratt. 8t8: 
State v. Hallda. 28 W. Va. 603: Fay v. COm .. 28 GratL 
812. In the last·named case It was sald tbat In a 
prosecution for obtalnln&, money under false pre
tenses which Is mere larceny by statute. where the 
Indictment Is for larcE'ny. to sustain the prosecution 
the commonwealth must prove every fact wblcll 
would be required to be aUend In an Indictment for 
obtalnlnlr money under false pretenses. That In 
Buch an Indlctmentltwould bea material alleptioD 
that the money was obtained by the false pretenses 
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allelrp.d, and therefore It Is necessary to be proved 
under the Indictment for larceny In order for a 
conviction. 

However, It Is absolutely necessary In an Indict· 
ment for larceny. to state In whom the property Is, 
and the proof must correspond with the allell'atlon. 
Mabry v. Com., II Va. Cas. 8D6. 

ADd In Indictments where the thlDll' stolen Is 
allell'ed to be the property of a corporate body by 
name. It Is not necessary to aver the political enst
ence of the corporation. Its existence Is a matter 
of evidence, and, after verdict IUs Inferred from Its 
corpOrate name. Thus. where an Indictment al
lell'ed that the notes and dollars charll'ed to have 
been stolen. were the property and ellects of the 
"President. Directors and Company of the Farmers 
of VlrJrlnla." After verdict. the court Is bound to 
presume. that on the trial, the capacity of this com· 
pany to hold property, that Is, their corporate enst· 
ence, was proved to the jury, or admitted by the 
prisoner: for. it is ql1ite clear,that he mlll'ht have 
exacted this proof and if it was not Jrlven. he must 
bave been acquitted on the count. LlthlroW v. 
Com .• II Va. Cas. l1li7. 

If a person be examined for steallnll' three bUs of 
cotton, "of the II'OOds and chattels of Nathaniel 
Land," he may be indicted in two counts for steal· 
inlr three bUs of cotton, first of the 1I'00ds and chat
tel .. of N.-L. ; secondlY, of the Iroods and chattels of 
a person unknown. And he may be c~nvlcted and 
sentenced on the second count. and acquitted of the 
tirst. LlthlrOw v. Com., 8 Va. Cas. l1li7. 

CbUJrlnc tile OffeDc:e--C:ommon-Law Porm Not lad ... 
pe_ble.-An Indictment under I 49. ch. IIl2, of Va. 
Code 18ftO, contained three counts. in each ofw~ 
the offence was set out specially, and not In Ireneral 
terms, as In the case of a larceny at common law. 
The prisoner was convicted and sentenced for three 
yean In the penitentiary under the said 1n~lctmenl. 
He contended In the appellate court thltt the counts 
of the Indictment oUlrht to have been quashed. 
because they were not in form as for larceny at 
common law. and did not allell'e the stealinlr, taklnlr 
and carrylnlr away of a subject of larceny. It was 
decided by tlle court that It certainlY would have 
been competent for the pleader to have counted as 
for a larceny of the subject In the form of aD Indict· 
ment for larceny at common law, and proof of the 
special facts set down In the act as constltutlnlr the 
offence, would have sustained the charlre. Dowdy 
T. Com., II Gratl. 7'11, 784. But It Isal8Ocompetentfor 
tbe pleader, Instead of countlnlr for a larceny of the 
subject In the form of an Indictment for larceny at 
common law. to cbarlre the specifiC fact which the 
act declares shall be deemed larceny. The lelral 
conclusion deducible from these facts Is drawn by 
the act Itself, and need not. of nece88lty, be drawn 
in the Indictment. Leftwich v. Com., 110 GratL 718. 

Larceny Mat Be Preperly LaIcI.-In an Indictment 
for larceny, the charlre of larceny must be laid In 
proper form In order to con vlct of that ollence, If 
the prisoner should be acquitted of the charll'e of 
burlrlary. State v. McClunll', l1li W. Va. 288, 18 S. E. 
Rep.lIM. 

P.-« Wblcb nay SlUtaIn ladlctment.-Larceny 
may be sustained by proof that the property was 
obtained by false pretenses. Thus, In Fay v. Com., 
18 Gratl. 1112, a person was Indicted for the lar
ceny of certain notes of United States currency. 
Tbe proofs referred to the prisoner obtalnlDll' the 
money from the owner by false pretenses. To 

• sustain the prosecution It was necessary for the 

commonwealth to prove 'every fact Which would 
be required to be allelred In an Indictment for 
obtalnlnll' money on false pretenses. Therefore It 
would be a material allell'atlon that the money 
was obtained by the false pretense allell'ed: con
sequentlY, it Is necessary to be proved under the 
Indictment for larceny in order to a conviction. 
This case Is cited In PltsnOllle's Case, III Va. 811, 
III S. E. Rep. 1liiI, to support the propOSition that 
on an Indictment for larceny. proof of embezzle
ment Is sulllclent to sustain the charll'e. See also, 
Shinn's Case. Be GratL 809, and flOe,. In State v. 
Hallda. 28 W. Va. fi08. the court says: "Both counts 
In the Indictment are II'~ as counts for simple 
larceny. Ii: Is therefore not Important whether or 
not the first count Is also IrOOd as an Indictment for 
obtalnlnlr the mnle under false pretenses. because 
under the decisions above cited, all the evidence 
which could be Introduced to sustain an Indictment 
for obtaininlr the mule by false pretenses can also 
be Introduced in support of an Indictment for simple 
larceny, the legal ollence as well as the punishment 
In both cases belnll' preciselY the same," citing Fay 
v. Com., 28 Gratt. 1118, and Dull's Case, iii Gratt. 965. 
See also, Anable's Case, 1M Gratl. M8; Leftwich's 
oase, 110 Gratl. 7UI; Dowdy'S Oase, II Gratl. 7'11; 
State v. Reece, fl1 W. Va. m. 

Moreover, as held In State v. Hallda, 118 W. Va. 
4lMI, upon an Indictment for simple larceny, the state 
may convict by provinll', either that the subject of 
the larceny was received with a knowledll'e that It 
was stolen, or that It was obtained by a false token 
or false pretense. 

Oeneral IIIICI Special Ownenblp.·-"There Is no doubt 
that there may be a sulllclent ownership of the 
IrOOds stolen In a person who has only a special 
property In them: and that they may be laid as the 
Iroods and chattels of such person In the Indictment. 
A lessee for years, a ballee, a pawnee, a carrier and 
the like have such special property; and the indict
ment will be 1I'00d, If It lay the property of the 1I'00ds 
either In the real owners, or In the person havlnll' 
only such special property In them." Russell on 
Crimes, vol. 2, p. 288, quoted with apprOlral in 
State v. Heaton, lIB W. Va. 778. See Minor's Syn. Cr. 
Law 1118. 

And If a horse Is owned by one who dies Intestate 
leavinlr a widow and Infant chUdren, and no admin
Istrator has Qualified on the estate of the decedent. 
and the horse remains on the farm of the decedent; 
and there has been no sale or distribUtion -of the 
decedent's estate, but the horse as well as the chll. 
dren remaln on the farm under the control of the 
widow, and whUe so under her control the horse Is 
stolen, !t may properlY be described In an Indict
ment for such steallnlr as the property of the widow. 
State v. Heaton, 28 W. Va. 778. 

Owner a narrled W_a.-Bnt In an Indictment for 
larceny, the name of the owner of the property 
charll'ed to have been stolen, mnst be stated; and If 
It appears that the person so stated to be the owner 
was a married woman at the time of larceny, It Is 
error and the prisoner shonld be acquitted. HUirhes 
v. Com., 17 GratL Ii86. 

equIvalent Wonlll.-Va. Code, sec. 8712, makes It 
larceny to "fraudulently" diSpOSe of or receive 
goods with Intent to defeat a distress or leyy made 
thereon. It Is held, that an Indictment framed on 
the lanlrUue of the statute, which charll'es that 
the Iroods were "unlawfully and InJuriously" dis
pOSed of, without alleJrlDll' that It was "fraudulently" 
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done, Is sn1llclent. Dnff,.. Com., 112 Va. 7eD, 2B S. E. species of property, to bank notes and other money 
Rep. M8. as well as to otber property. And before a partY 

Coac:Iuloa-An Indlct_nt for Hone Steellnc Need conld be convicted of lrI'and larceny, It was neus
Not Coaclade Contra Form_ 5tatutl.-Indlctments sary to cbari'e and prove tbe value of the th~ 
for borse steallni' need not conclude contra formam stolen to be at least of tbat amount which tbe law 
.tatuti: and even If it were proper that they sbould, make81rI'and larceny. But it is competent for the 
the omlsaion would be cured by the atatute of jeo- lea1s1ature to modify these rule8 and to declare 
falls. Chiles v. Com., II Va. Cas. 260. wbat shall constitute lrI'and larceny without respect 

2. SP.CII'IC ALL.GA.TION8 A.ND D.SCBIPTIONS. to tbe value of tbe thin&' stolen; and what sball be 
Ownershlp.-In an indictment for larceny, the deemed tbe value of certain speclfled property irre. 

name of the owner of the IIroperty chari'ed to have I spectlve of Its real value. Adams v. Com., II Gratt. 
been 8tolen, mU8t be stated. HUi'hes v. Com., 17 1IfII. • 
Gratt. 1i6D; Alexander v. Com., 1M) Va. 811, 20 S. E. ,statutory Off __ V ..... Dbfelrlll'ded. bat Not Own
Rep. 782. ersblp.-And In an Indictment for steallD8" bank 

Want of Owner'8Con_t.-NevertheleS8, an Indict- note8, It 18 sUlllclent to state tbat the notes were for 
ment under the 8tatute, I Rev. Code cb. 111, sec. 110, a certain sum of money. without statlni' their value. 
for feloniously and fraudulently laklni' and remov- under the act. Code of 1800, ch. 1114. sec. 1~16. Adams 
lui' a slave from oue county to another, with Intent v. Com., lIS Gratt. 11411. 
to defraud the owner and deprive bim of hl8 prop- However, If tbe Indictment for stealing bank DOtes 

erty, i8 fatally defective, after verdict. for want of does not chari'e that they are the bank notes of. or 
an averment. that the slave was so laken and reo beloni' to. some person or persons by name. orof. or 
moved witlwut th, COfU,nt 01 til, 01CfUf'. Com. v. Peas. to. some person, to the jurors unknown, tbe defect 
2 Gratt. 1129. Is fatal, and Is not cured by the statute of jeofalls. 

However, tbree beehives to the value of five dol· Barker v. Com., 2 Va. Cas. 122. 
lars, and three swarms of bees, to tbe value of PrIce Equlv"ent to V"ae.-But an Indictment 
three dollars. and forty pounds of honey. to.the undersec.14.ch.14Ii,W.Va.Codel887.wblcbchara-e8 
valne of five dollars, with an allei'ation of owner- tbe accused with the larceny of "one i'eldlD&' bonse. 
ship, was held to be i'ood after verdict. It belni' of tbe prict of 8100," Instead of one i'eldlng borse of 
taken by Intendment tbat the bees were reclaimed the ral"' of '100, accordlni' to the words of the btat· 
and that the honey was the property of the allei'ed ute, Is sulllclent. Tbe word "price," as used here, Is 
owner. Harvey v. Com., 2B Gratt. 1141. equivalent to the "'ord "valne," used In the statutt'. 

Po.uesslon,-Bnt In larceny. at common law, the State v. Sparks, 30 W. Va. lUI. 8 S. E. Rep. to.. 
Indictment need not cbari'e that the i'oods were SafllcleDcy uf DescrIptloD-Alletration or CIIarp, 
stolen from the possession of the owner, or of any DelCfiptlon-Bees Deecrlbed u "Ooods and cbttels." 
other person. Thompson v. Com .. 2 Va. Cas. 186. As -o!l'bree swarmH'of bees were described to be of the 
was said In Anllel v. Com., 2 Va. Cas. 288, In an Indict· i'oads and chattels of one Vincent Shelton; this 
ment for the larceuy of bank notes uuder the stat- was held to be, In effect, au averment, that when 
ute of 1819, it Is not necellSary that It should chari'e stolep they were his property and In his pos&eIJ>iIOD. 
tbat the stealllli' was from the possession of any Harvey v. Com., 23 Gratt. HB. 
one. .s-_Bank Note.-So a description of a bank note 

Tbe Intent-Felonlou.lntent.-In an indictment for wblch merely states tbat they were bank notes 
steallui' under Act of 1806. It should be chari'ed that current within the United States, was beld sum· 
the i'OOds were felonlolUlly stolen, altboui'b by the clent. Com. v. Moseley, II Va. Cas. 1M. 
act It Is not denominated a felony; and tbls error Sam_DelCfiptloD of MoneY.-In an indlctmeut 
Is not 'cured by the statute of criminal jeofalls. under S 49, cb. 1l1li. Va. Code of 1880, for obtalDlu 
Barker v. Com .. II Va. Cas. 1211. money upon a false pretense, it Is not sn.lllcieDt to 

And It was said In Wolverton v. Com., 75 Va. 1111, describe it as "ninety dollars In United States cur· 
tbat a felonious Intent Is an essential Ini'redlent In rency"; because "United States currency" may be 
tbe crime of larceny whetber i'rand or petit and i'old, or silver, or treasury notes. or bank DOtes. 
dlstlnplshes It from a mere trespas8. Proof that any of these subjects were obtained by 

Description of Property.-An Indictment cbari'ed tbe false pretense allei'ed would be perfectly COD
the steallni' of "one lot of queen's ware" without slstent with tbe Indictment. whlcb, therefore, Is too 
further description. It was objected tbat tbe prls- vune. It oUi'b t to show wbat kind of United StateS 
oner could not, If subsequeutly Indicted for stealing currency was obtained. Leftwich v. Com., 10 Gralt. 
the specifiC articles comprised In the said "lot of 7111. 
qneen's ware" avail himself of the plea of former 8am_Wrltlncs and Papers.-In an indictment 
conviction In the case. The court held tbat tbe nnder the statnte makini' wrltini's and papers of 
description of the i'OOds stolen as "a lot of queen's valne the subject of larceny, a description of tbe 
ware" Is sn1llclent after verdict. And tbat upon a papers by the name and desli'nation by wblcb they 
snbsequent Indictment for steallDi' the speclftc artl· are nsually known, and wblcb properly avers the 
cles embraced In the "lot of Queen's ware," the value tbereof Is sn1llclent. Fredrick v. State, S W. 
prisoner would not lose the benefit of the plea of Va. 8D6. 
former conviction because be would bave the rli'ht But an indictment cbara1ni' the prisoner with 
to establlsb the Identity of the articles by proof. 8 steaUni' certain papers of the value of 8no, yet Dot 
Greenleaf Evidence, sec. lie; II Leadlni' Criminal otherwise describlD&' tbe papers cbarlred to have 
Cases fiOfH5I\6; Vaui'ban v. Com., 17 Gratt. M8. been stolen, Is fatally defective. Robinson v. Com~ 

V" __ Rale at eo..oa Law.-At common law no 112 Gratt. 888. 
rule of criminal pleadinp was better establisbed Sam-Cbeck.-In Whalen v. Com., 110 Va. 5H, It S. 
than that whlcb required that in Indictments for E. Rep. 1811, an Indictment cbarlred the larceDJ of 
larceny the valne of the properLY shonld be stated. divers United States treasury and national baIIk 
The reason of the rnle was to dlstlnplsh between notes, and also "one paper porportlni' to be a cbeck 
i'rand and petit larceny. Tbls rule applied to every for tbe payment of one bundred and twenty·lIve, 
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dollars. of the value of one hundred and twentY-dve 
dollars, the .roods and chattels of oue H. A. Ricketts, 
then and there being upon the person of the said 
Ricketts." It was contended that the description of 
the check was va.rue and IndeBnlte. and especially 
because there was no allegation that any part of It 
remained due and unsatlsded at the time of the al· 
Ie-Ired larceuy. Tbe court held this objection to be 
untenable. irlviDir as a reason for their position that 
the offen!'e of stealln.r the check. or promissory note. 
or anything of that sort Is alto.rether statutory. be
Ing made a crime by section S7a! of the Code of 1887; 
that It Is laid down as a well established rule that 
where a statute. simple. and In terms not limited, 
makes Indictable the larceny of "any proml880ry 
note." It Is adequate to say "one promll58Ory note for 
the payment of. etc .• of the value of." etc. ; that sec
tion 8709 of Code 1887 which provides that In a prose
cution like the present the money due ouor secured 
by the writing in question. "and remalulng unsatis
fled." shall be deemed to be the value of the article 
stolen. merely prescribes a rule for estimating the 
value of the paper. and Is nota part of the nece!l8ary 
de-scription. although the words "remaining unsatls· 
lied" are nsually In the Indictment In such cases. 

AI .... atloo. 
Spedflc De.lpatiOD of Owaer.-Wbere the larceny 

of several articles belouirln.r to different owners was 
charged In one count of an Indictment. and the 
ownership of each article speclBcally set forth. the 
Indictment was held .rood. Alexander v. Com .• 00 
Va. 811. :!II S. E.Rep. 'l82. 

Bank Notu--Averment u to Property.-So an Indict· 
ment which char.res a larceny of bank notes "of the 
money. goods and chattels of one G. F. and from the 
said G. F.," Is a suMclent averment of property In 
tbe said notes In G. F" the persou from whom they 
were stolen after verdict. Com. v. Moseley. 2 Va. 
Cas. 1M. 

Hou_brealdlllr- neft. - And In an Indictment 
cbargln.r tbe prisoner with breaking and entering 
In tbe nighttime the shop of Hugh F. Lyle. "theu 
and there beln.r found." and with steallng certain 
articles "then and there being found." It was ob· 
j ected that the articles aileged to be stolen were not 
described as the property of any person. It was held 
that the allegation that the prisoner broke and 
entered the shop with Intent to steal the goods of 
Lyle "then and there beln.r found" and that he 
"tben and there stole the goods described." Is a suf· 
flcient averment after verdict that the goods stolen 
were the property of Lyle. Vaughan v. Com .• 17 
Gratt.578. 

Slav_Larceny-Prom Wbose Po ..... loD 5101_-' 
However. In an Indictment for larceny of a slave. 
the (lood. arad cl&atte" 01 one A. aM out 01 the 1JO""doA 
of the .aid ..t. Is bad. If the slave was hired for the 
year to B and was In B's actual possession at the 
time of the larceny. Com. v. William •• 1 'Va. Cas. 14. 

Moreover. an Indictment under sec. 8712. Va. Code 
of 1887. makiu.r It larceny to "fraudulentlY remove. 
destroy, receive or secrete .roods and chattels that 
bave bef.n dlstralned or levied on. with Intent to 
defeat such distress or levy." framed In the lan!rUage 
of the statute. which char.res that they were "unlaw
fully and InjuriouslY" disposed of. without alleirlng 
that It was "fraudulentlY" done. Is lnauMclent. 
Duff v. Com .• \Ill Va. 7811. lI3 S. E. Rep. M3. 

8. TaB CBABa_WHD No OI'I'BlilClI 18 SBT FORTH. 
-An Indictment at common law for taking a horse 
"unlawfully and InjuriouslY."-the usual form with 
force and arms beln.r also used.-was held not to 

describe the act as one that constitutes a breach of 
the peace. Com. v. Israel. 4 Lel.rh 8'75. 

Same-P_loD Not Proved .. Lald.-One count of 
an Indictment charged larceny of a slave "from the 
possession of A." Tbe other count charged larceny 
without allegin.r from the passesslonof anyone. and 
not concluding contra I(}rmam .tatuti. Verdict found 
the stealing whUe the slave was a' runaway. The 
appellate court held the first count Insumclent. the 
slave not being stolen "from the passesslon of A;" 
the second count Insumclent. the offence charged 
not beln.r an offence at common law. Com. v. Hays. 
1 Va. Cas. 121. 

5tuDe-lu LaDpap of the St.tute.-An Indictment 
for .rrand larceny was objected to because it did not 
suMelen tly charge the offence In the lanll'uage of the 
statute on which it was founded. But It was held 
that an offence Is sumelently charged In the lan
!rUage of the statute. when in an Indictment for 
grand larceny the articleB stolen, which are not 
technicallY bank notes. but are embraced nnder the 
terms. wrltinn and papers of value found In the 
statute. are described by the name and deBI!rUation 
by which they are usually nnderstood and known In 
the country. and the valne properly averred. so that 
the accused has full notice of the char.res against 
which he Is required to defend himself. Fredrick 
v. State. 8 W. Va. l1li5. 

•. SUBPLUSAoB.-Unnecessaryand Irrelevant mat
ter In an indictment may generally be treated as 
surplusage If. when stricken out, enou.rh remains to 
sUMclenUy charge the larceny. Pomeroy v. Com .. 
2 Va. Cas. 842; State v. Reece. 27 W. Va. 877. 

So when an Indictment charges that the prisoner 
committed a lal'cenv of certain bank notes, "purport
Ing on their faces to be. and being bank notes of and 
Issued by bank charter." etc .. the latter part of the 
charge may be rejected as surplusage. bechuse It 
constitutes an Independeut allegation of an Imma
terial fact. and the fact constitutlDlr the offence Is 
fully charged without It. It is not, therefore. neces
sary In such case to irlve proof of the charter" of 
those banks. Pomeroy v. Com .• 2 Va. Cas. 842-

And an indlctmeut under the act approved Feb· 
ruary 28.1874. entitled "An act to amend sec. G, ch. 
201. of the Code of 1878." char.rlng a larceny of 
"divers notes of the national currency of the United 
States" 18 precisely the same In meaning and effect 
as a charge of larceny of the "United States cur
rency" and Is suMcient. The addition of the word 
"national" In the Indictment can certainlY make 
no difference. Dull v. Com .• 25 Gratt. 1mI. 

5. KIaJoIlIIDBB. - Where an indictment contains 
three counts. the first, for a larceny jointly against 
three persons; the second. a count for larceny 
against the same parties committed jointlY. In 
accordance with a previous a.rreement to that end; 
the third. a count for obtaining goods by falae 
pretenses. fashioned after the manner of the second 
count, there Is no misjoinder of counts. and the 
Indictment of each count thereof Is good. 

So where an Indictment charges joint defendants 
with conspiracy to commit a larceny. and then 
char.res them with actually committing a larceny 
In pursuance of the conspiracY. there Is no mls· 
joinder. Anthony v. Com .• 88 Va. 847. 14 S. E. Rep. 834. 

Moreover. larceny and receiving stolen goods 
knowing them to be stolen'may be joined in the same 
count of an Indictment. State v. Hallda. 28 W. Va. 
4l1li. 

&. VA.BIAHClI.-To support the allegation In an In· 
dlctment, that the bank notes purport on their faces 
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to be notes of certain banks, the notes produced In 
evidence must correspond therewith. Pomeroy v. 
Com., 1& Va. Cas. 842. 

As to what constitutes a variance, It Is held that If 
an Indictment allege the larceny of a watch belong
Ing to "Edmond Bolden, '! whUe the eVidence shows 
It to be the property of "Ed Bolen." the names are 
idem .OMm. and no variance is cansed thereby. 
Pitsnogle v. Com., III Va. 808, 22 S. E. ReP. 861. 

So a varlauce is not material where the Indict· 
ment charges the stolen goods to be the property of 
Robert Buster, if the proof is that the owner of the 
goods Is a certain James Robinson Buster, who is 
sometimes called Rob. Robin and Bob Buster, and 
that he accepted and answered to these names. 
This for the reason that it does not appear that the 
owner of the goods is another and a different per
son, therefore the variance Is clearlY not fatal. 
Statev. Reece, 27W. Va. 880. Moreover, if the record 
of an examlnlngcourtcharges the stealing of ad ark 
bay horse, or the stealiug of two horses and a halter, 
chain and collar, of the value of '160, and the 
Indlctm~t charges the stealing of a dark bay 
gelding. or the stealing of two horses of the value 
of 175 each. these variances are not sumclent to 
quash the Indictment. Halkem v. Com., 2 Va. Cas. 
•. As to the effect of a variance. the question arose 
in Robil1son v. Com., 82 Gratt. 886. The prisoner was 
on trial for stealing certain bank notes, "the num· 
bers and denomination of which were unknown to 
the jurors;" the evidence of the commonwealth 
showed that the nnmber and the denomination of 
the notes were known to the jurora-. and for this 
variance between the Indictment and the evidence 
the court. on the motion of the prisoner excluded 
the evidence; and then against the objection of the 
prisoner, discharged the jury. On a second indict
ment for the same offence, the prisoner put in a 
special plea of "once In jeopardy." The court held 
that, if the jury had. on the lirst trial. rendered a 
verdict in favor of the prisoner, that verdict could 
not have been pleaded to the second indictment 
because the acquittal was etrected In consequence 
of a variance between the allegations and the proof, 
which under Va. Code 1880, ch. lilli, 118, is no bar to a 
new Indictment. 

C. TRIAL AND PROCEDURE. 
J. IN G IiNBlUL. 
Cbarce of Clerk.-If on an Indictment for larceny, 

the clerk charges the jury In the usual form. and 
on the trial It appears that the money charged to 
have been stolen was obtained by false pretenses, 
another charge by the clerk Is neither necessary 
nor proper. Dull v. Com .. 116 Gratt. 986. 

ContndlctJna BxlateDc:e of Cbec:k-&toppel.-Upon 
an indictment against the secretary of a bnlldlng 
fund asSOCiation. for the larceny of a check, 
Whether the building fund association was organ· 
ized strictly in conformity with the requirements of 
the statute. is not a proper subject of enquiry, the 
accused having as secretary of the assOCiation. reo 
celved and wilfully appropriated its funds or prop.
erty. cannot be heard, upon a criminal prosecution 
therefor to contradict its legal existence. Shinn v. 
('..om., 82 GratL 888. 

Blectlon-Wbea Defeadaat Cannot ColDpeI.-And 
wbere an indictment contains two counts each of 
which is sumclent for simple larceny, the defendan L 
cannot compel the state to elect and try him on one 
count ouly, unle88 It appears that the counts charge 
separate and distinct offences. State v. HalIda, lIB 
W.Va.4IIII. 

S--Counu for Larc:eay .... Rec:elvtna St.
Oood&-So if an indictment contains several counL" 
one for larceny. others for recelvine stolen eood
knowine them to have been stolen. and others for 
aidinll' another person to conceal stolen eoods'kno ... · 
ing them to have been stolen. bnt tbe charges In all 
the counts. however, relate to tbe same eoods. which 
in ditrerent couuts are laid to be the !roOds of differ· 
ent persons. or of a person unknown, it Is not a case 
in which the court should quash some of tbe COUDts.. 

or compel the prosecution to elect on which connt 
the prisoner shall be tried. Dowdy V. Com.. II GratL 
m. 

What Conviction May Be Had. 
Conviction of Larc:eay under Char!re of Klndnd 

Off...-.-Where the indictment or Information 
charees a kindred offence which embraces the 
essential elements of larceny, there may be a con· 
victlon of larceny thereunder. State v. McClanll'. :G 
W. Va. 185. 18S. E. Rep. 11M; Vanghan·sCUe.17Gratt. 
676; Butler v. Com., 81 Va. 1l1li. 

Moreover, It is well settled that an Indictment for 
burglary Is not bad for duplicity because It cbarges 
the completion of the larceny. State v. McClung. 30 
W. Va. 286. 18 S. E. ReP. 11M; Vanghan's case. 1. 
Gratt. 676; Butler v. Com .• 81 Va. 1l1li. 

And In State v.McCluue. 35 W. Va. 286. 18 S. E. Rep. 
11M. It Is further laid dOwn, that uuder an Indictment 
for burelary whicb also charges the consummation 
of the theft. a conviction can be had for larceny 
upon failure of the conviction for burglary. But In 
other cases the charee of larceny Is construed liter· 
ally as a mere sulmtltute for the charee of an Intent 
to steal, and conviction for larceny cannot be had 
under such an Indictment. Butler v. Com .• 81 Va. lEe. 

Furthermore, If In an Indictment for burelary all 
the elements of burll'lary are not chareed. but th06.· 
of larceny are chareed. tbe Indictment will be good 
for the latter offence. State v. Hnpp. 81 W. Va. B. 
6 S. E. Rep. ~III. 

Thus. ou an Indlctmeut. which chareed 110t only 
the breaklne and euterine. but also the ateallnll' of 
a trunk and Its contents of stated value. the prisoner 
thoueh acquitted of the burelary. may be fonnd 
pllty of the larceny. Clarke v. Com., 26 Gratt. PO@. 

And In State v. Reece, 27 W. Va. 877. It was held. 
that If an Indictment for burelary Is defective ;u. 
such, It may, if it contains sDmc1ent averments. lit
a 1I'00d Indictment for "and larceny. The chaI'll'e-l 
In reprd to the breaklue and enterine the store 
house may be treated as surplusage. 

Conviction of bat One OfI_-But If two offenceio 
'are chareed In separate counts there can be no con
viction of both. State v. McClung. IIIi W. Va. 284. 13 
S. E. Rep. 11M; Speers v. Com .. 17 Gratt. 570. 

Jolacler of Offen_ In.5alDe Count-coavlctloll of 
lAuer OfIenl:e.-Stlll. under a cbaree of II'TIUld lar· 
cenya conviction can be had for petit larceny. 
State v. McClune. IIIi W. Va. lI8Ii. 18 S. E. Re.,. eM. 

Charce of Larceny froID Balldlnlr.-And uuder an 
Insumcient charee of larceny from a buildIng, a 
conviction for simple larceny may be had. If the 
IndIctment Is sDmclent In other respects. Va1l6han 
v. Com., 17 Gratt. Ii76. 

Prosecution or Conviction for One of .several ArtIdft 
Cbarpd.-And it Is held that, If any one of several 
articles cbarged In an ludlctment Is not the subject 
of larceny a conviction may be had for the larceny 
of the others. Harvey v. Com., 28 Gratt. 941. 

2. SUJ'J'ICDNCY 0 .. PBoo ... 
Conneednlf Ownersblp with N_ In I~.

But In a trial for larceny, to convict the prisoner. 
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there must be 8a11sfactory proof that the property 
.. t(olen was the property of the person stated In the 
Indictment. Jones v. Com .. 17 Gratt. 1188. 

However. It Is sumclent to prove that at the time 
the offence was committed, the actual or construct· 
I ve posseBSlon of the property stolen was In the 
ver .. on allel'ed In the Indictment to be the owner 
thereof. State v. Chambers, 22 W. Va. m. 

Indictment for Larceny Sustained by Proof of B .. • 
bezllioment.-And upon an indictment simply char&"
lllg larceny the commonwealth may 8how that the 
.. ubject of larceny was embezzled. Pitsnol'le v. 
Com., 111 Va. 808, 22 S. E. Rep. 851; Code Va. 1887, sec. 
1I716. 

Indictment for Larceny Sustained by Proof Tb.t 
Ooods Wore Stolen by Another .nd Received by Ac:
cu5eli.-And If a person be Indicted for the simple lar~ 
cen)' of a tbinl'. and the proof be that it was stolen 
by some other person. and received by the accused 
Imowlnl' It to have been stolen, the proof' will sus· 
taln tbe charl'e; the act maltlnl' the recelvinl' of a 
thlnl' stoleu, itnowinl' It to have been stolen, lar
ceny. Code (Ed. of 1880), v. 'I1!II.8Cc.20; Price v.Com., 
21 Gratt. 848. 

De'oatlnl(. Dlstrou.-Under Code, 8ee. 8711, malt-
1011' it larceny to "fraudulently" dispose of or 
receive I'OOd8 with iutent to defeat a dlstre88 or levY 
made thereon, proof of the facts constltutinl' the 
offence i8 suJllcient to sustain an Indictment for 
lan-eny. Duff v. Com .. 92 Va. 7611. 2S S. E. Rep. 6411. 

Oold W.tcb AIIo!red-Reproseated _ Sacb~nvlc

tI_.-Where an indictment allel'ed the larceny of 
a "I'old" watch. evidence of the owner that he I'ave 
130 for it, and that when he purchased it, It was rep
resented to be I'old. Is sumcient to sustain convlc· 
tlon. Pitsnol'le v. Com., III Va. 808.22 S. E. Rep. 851. 

ProdactlOD of Stolen ArticIos.-In an indictment 
for larceny of banlt notes. It is not Indispensably 
ne('eK88.l'Y to produce the stolen notes upon tbe trial. 
Moore v. Com .. 2 Lell'h 701. 

S. ABBlIST OJ' JUDGIIBNT. 
Wbat 0lIl .... 1_ In Indictment for Second Offence 

. No Qround for Armt of JadgIIlent.-If an Indictment 
against an accDBcd for the second offence of petit 
larceny allel'es a former conviction and vunlshment 
of the accused for a Ulte offence, but does not lu 
terms allel'e that the court In which the flrst 
offence was tried had competent authority to try 
tbe Hame; nor that the former conviction remains 
in force; nor that sl1ch couvlctlon appears by 
tbe record; nor that the accl18ed formerly con
victed ill the same person who Is charl'ed with the 
sl1bKequent offence. and there Is a verdict of I'l1llty, 
none of the omi8lliona aforesaid In the indictment Is 
a I'ronnd for arrestilllr the judl'menL Stroup v. 
Com .. 1 Rob. 1M. 

4. WHAT Co)()(Ol'lw.ALTJI MAy SHOW UNDBR Il'I
DICT1fDT. 

Indlctlllont for Larceny Sustained by Proof of Obtain
lair Ooods under F .... Protoaso.-Upon an Indictment 
simply cbarl'lnl' larceny, the commonwealth may 
sbow either that the subject of larceny was received 
with a Itnowledl'e that It was stolen, or that It was 
obtained by a false tolten or false pretense. Anable 
v_ Com .. S4 GratL 1188; Leftwich v. Com., :ao GratL 
716: Dowdy's Case, II Gratt. 787; PrIce v. Com., 21 
GratL 84e: Fay's Case, 28 Gratt. 1112; Dull's Case, 2Ii 
GratL 1186; Shinn's Case, 82 GratL 889; Pitsnol'le v. 
Com., III Va. 808, 22 S. E. ReP. 851. A similar rule 
prevatls in West Vlr8'1nla. See State v. Hallda, 28 
W. Va. 5011. 

XXXIX. LBWD AND LASCIVIOUS COHABITA. 
TION AND CONDUCT . 

A.INGENERAL. 
Tbe Indictment nut Sbow Tbat tbe 08_ .. Not 

Barred by tbo Statute of Llmltattoaa.-An Indictment 
for an offence, the prosecution for which Is by stat
ute limited to a certain time after the offence was 
committed. showlnl' upon Its face that at the time 
the Indictment was found the prosecution of the 
offence was barred by Buch statute, Is fatally defect
ive, and the defendant may take advantawe of such 
defect, by "motion to quash tDe Indictment. or by 
demurrer thereto, or by motion In arrest of judl'
ment. Therefore. an Indictment for adultery and 
fornication found on the 8th day of April 1864, which 
charl'ed the defendant with havinl' committed the 
offence on the 10th day of March 1888, waa upon a 
I'eneral demurrer flied thereto held fatally defect
ive. State v. Ball, SO W. Va. 382, 4 S. E. Rep. 646. 

nleceJreaation-Bxlatence of N .. ro Blood In Ac:c:asod. 
-In order to sustain an Indictment, under sec. 8. ch. 
7, Acts 1877-78, maltlnl' the intermarriawe of a nel'ro 
with a white person. a felonY,lt must flrllt be e8tab~ 
IIshed that the accused Is a person with one-fourth 
or more of nel'ro blood In his veins; and the burden 
of provlnl' this lies on the commonwealth. Jones v. 
Com., SO Va. 538. 

Batablbblnlf Pact of Cohabltatlon.--To sustain an 
Indictment under the Vlrl'lnla statute, the evidence 
must establish that the parties. not belnl' married. 
lewdly and lasciviously associated and cohablted
that Is, lived tOl'ether in the same house a.~ man and 
wife. Jones v. Com., SO Va. 18. The Indictment may 
be either joint or several. Scott v. Com., 77 Va. 844. 

When Act Comos wltbln Operation of Statute.-If In 
an Indictment for lewd and lascivious cohabitation, 
the offence Is charl'ed from a day prior to the day 
when the statute went Into effect. but as contlnulnl' 
to a day after the commencement of the act, the 
IndIctment Is I'ood. Nichols' and Janes' Case. 7 
Gratt.llIlII. 

a THE INDICTMENT. 
Porm.-An Indictment for lewd and lascivious 

cohabitation under sec. 7, ch. 192, Va. Code 1878. 
charl'lnl' the offences in the lanl'Dal'r of the statute. 
Is Humdent. Scott v. Com., 77 Va. 844. See alllO, Com. 
v. IsaacR, Ii Rand. 634. So an Indictment under sec. 
S. ofch. 7 of Acts 1877-78. Interdlctinl' the Intermar
rlall'e of white persons with nenoes, In the very 
lanl'Dal'e of the statute I.. 8umclent. JoneR v. 
Com .. 79 Va. 213. But as beld In West Vlrl'lnla. 
an Indictment under "ectlon 7 of ch. 149. of W. Va. 
Code. In force In 1883. which provideR that "If 
any persons not married to each other. lewdly 
and lasciviously aSlIoclate and cohabit tol'ether 
• • • • • • theY shall be flned," etc .• char8'1nl' 
that the defendant "did lewdly and lasciviously 
associate and cohabit with one S. F .... the said 
defendant and S. F., not belnl' married to each 
other. It was held that, It Is not e88ential to I1se the 
very words of the statute to describe a'ltatutory 
offence. If every fact and Intent enterlnl' Into. and 
constitutlnl' the offence Is set forth in the Indict
ment. State v. FORter. 21 W. Va. 7ff1. 
Tb_ Quilty of nlac:otrenatlon LI.ble to Indlctmont 

for Lewd .nd Luclvlous Cobabltatlon.-Where a 
newro and white person domiciled In VirginIa, 1'0 
out of the Htate and are In 80me othrr jurisdIction 
lel'ally married, and after remalnlnl' In ~uch juris
diction. for a while (ten daYR In one case), return 
to tbelr home In Vlrl'lnla, and continue to resIde 
there as husband and wIfe, they are liable In Vlr-
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V ___ Act Muat Be 0-Where LaId.-No convie- tramc: and If an Indictment under this section 
tlon can be had upon an Indictment for the sale of should contain ten counts each char/rlnlr a sale to a 
liquor without license where the evidence falls to different person, which constitutes separate and 
show that the offence was committed in the county distinct offences, a demurrer to the same wlll be 
and ma/rlsterlaldlstrict wherein the Indictment laid overruled and properly so. Lewis v. Com.. 110 Va. 
the venue. RIchardson's Case, 80 Va. 1114: Savace v. 848, 20 S. E. Rep. 7'1'7. . 
Com., 84 Va. 1184, Ii S. E. Rep. _ l_terIaI State.eDt.-In Com. v. Scott. 10 GratL 

Cb.,.. .. 5ale to Two Penoas.-An Indictment for 748, the presentment described the defendant as a 
selllnl' ardent spIrits without a license, may char8'e free nel'ro: the prosecution belnl' for sellinI' ardent 
the sale to two persons. Peer's Case, Ii Gratt. 87.. spirits under the Va. Acts of 1_ ch. M, I.: as for 
And the retalllnl' to two distinct persons, at the this offence, whltepersons.lndlans and free nel't'(leS 
lIame time and place, constitutes two separate and are to be prosecuted and punished In tbe same 
distinct offences, and not one oftence only. Com. v. manner, and a plea that tbe defendant Is an Indian 
Dove, 2 Va. Cas. lIS. and not a free nel'ro Is an Immaterial plea. and was 

However, I t Is not nece8Bary In an Information for I properlv excluded. . 
reta1llnl' spirituous liquors without a license, to Uacertalaty .. C ....... -Aud an Indictment for 
name the persons to whom the liquors were sold. selllDl' without license Intolt!catiDl' Uquors to be 
Com. v. 'Dove, 8 Va. Cas. 26. drank where sold, uses tbe laDl'ualre of the 1st ~c· 

Cba .... In Dlsjanctlve or ConJanctlve.-And It Is tion of chapter l1li, of W. Va. Acts, 187lt-7I. creatiDl' tbe 
not error to cbarlre tbe offenee of sellinI' spirituous offence, cbar/rlnl' that the defendant. at a .. inn 
liquors, wineR. etc., wltbout a lIcense,ln tbe dlsjunc· place In the county. on a /riven day, did sell to a 
tive Instead of the conjunctive, by usln .. the word certain person, namiul' him, Intoxlcatinlr liquors to 
"or" In lieu of "and," In descrlbln .. the various be drank in, upon or about the bulldlnlr or premise.. 
kinds of liquors and drinks charl'ed In the indict- wbere sold. without Ilrst obtainlnlr a Btate license 
ment to have been sold wltbout a license. Cunnlnlr' therefor accordlnlr to law. Upon demurrer tbis 
ham v. State. Ii W. Va. 1508 : Morwan v. Com .• 7 Gratt. Indictment was beld to be fatally defective. for 
1i82: Thomas v. Com., 110 Va. 82, 17 S. E. Rep. '188. uncertainty, In char/rlna- tbat the liquor was to be 

11Id1ct_t for SellIac .5plrltaous Uqaon V ..... -A drank either In the bulldlna- or upon the preml~ 
man, deallna- in spirituous liquors In Wood county, State v. Charlton, II W. Va. 8111. •• 
went over Into Taylor county and solicited orders V.rlance-Wbat Not Deemed. V ......... -Where an 
there. 'l'he whiskey to 1m these orders was shipped Indictment describes a prescription as statinl'tbat 
In julrS by the Baltimore and Ohio Railroad, belna- the liquor Is absolutely necessary as a medicine. 
delivered by the seller In Wood county, to an expre8B wbereas the prescription states tbat tbe physician 
aa-entfor transportation to the purchasers In Taylor believes It to be so necessary, there Is no variance 
county. They received the whiskey In Taylor betweeu the Indictment and evidence because 01 tbe 
county and paid the expre88 chara-es. Subsequently word "believe" In the prescription. State v. Berke· 
the seller whUe on a visit to said county of Taylor, ley." W. Va. Ali •• S. E. Rep. IlO8. 
collected of these parties the price. which had been Wben Not n.terlal.-And at the trial of an Indict· 
awreed upon for his whiskey. It was beld that the ment for retalliDl' ardent spirits wltbout lIceDIot'. 
seller could not be Indicted in Taylor county for "to persons to the jurors unknown." tbe defendant 
sellina- spirituous liquors without license, as on this offered proof that the persons to wbom be sold tbe 
state of facts the sales were made In Wood connty, same were known to the nand jury at the tlm~ the 
when the lulrS of whiskey were delivered to the Indictment was found. The court held that tbl.,..as 
express acent. Until then there was only an exec· not a material variance between the proof and the 
utory contract for the sale of the whiskey. State chara-e In the Indictment: for It Is not necesaary In 
v. HUl'hes, 22 W. Va. 7.8. Indictments for such offence to name tbe persons to 

Dupllclty.-An Indictment cbar/rlnl' that defend· whom the llquor was HOld. and so tbe words "to per· 
ant. on a certain date between 120'clock Saturday sons to the jurors unknown" are 8urplusaee. 
nll'ht and sunrise of the succeedlna- Monday morn· Hulstead v. Com., I) Lel&'h 7114. 
Inl'. permitted his barroom to be open. and then Wbea JIId~t WUI Not Be Reversed for Varlance 
and there sold Intolt!catlna- liquors. chara-es but a -Walver.-·If one be presented "for retalllnir "p:r· 
slnl'le offence under Va. Code 1887, 18804. declarlna- ItUOUII liquors without license." and an Information 
that within sucb hours no barroom shonld be opened. be thereafter flied aa-alnst him for a breach of an· 
and that no Intoxlcatln&, liquors should be sold In other law, viz.: for sellina- by retail divers articles 
any barroom. but It Is enonl'h to prove either an of merchandise of forela-n a-rowth, and manurac· 
openlnl' or the sellinI'. Mora-anstern v. Com .• H Va. ture." to which Information the defendant pleaded 
787.18 S. E. Rep. 4Q2. "not &'Dllty": and a trial was had, and a verdict and 

However. where an Indictment chara-ed that the judl'ment: he havlna- failed to take allvanta&'e of 
defendaut on a certain day, and without havlnl' the variance In due time. cannot have tbe juda-ment 
flrat secured the proper authority accordlna- to law. reversed by the appellate court. Wells v. Com .. ! 
did "at his store house and dwellina- house. In Penns· Va. Cas. 883. 
boro. In said county" sell and offer to sell by retail. ~urplusace.-Tbe words "knowlna- tbe said ¥leha .. l 
splrltuouR liquors. etc .• It was held. on motion to Toole to be a minor." In an Indictment for sellin&" 
quash. that It was not Intended to chara-e two dis· ardent spirits contrary to the statute. may aud 
tinct sales at different places, but rather to describe ahould be relrarded as Immaterial. and as surrlllll' 
the store and dwelllna- house as eonstltutlna- one aa-e. at the trial. State v. Cain. " W. Va. 5Ii8. 
bulldlnl' and one and the same place: and. there· However. where a d"fendant Is Indicted under tbe 
fore. there were not two distinct offences charl'ed statute of March 7th. l8IU (Acts of 18I3-U. ch. 3). f.>r 
In the same count. Couley v. State. 5 W. Va. 522. retaillna- ardent spirits without license. the charrt 
But under Va. Code 1887. a slna-le Kale of liquor that the spirits were to be drank at tbe place .... h .. tt 
without a llcense Is a violation. as the law Is not sold. shows that the Indictment Is upou tbe 11th. not 
limited to persons enlraced In carryln&, on the the 8d section of that statute, and such cbam can· 
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not be rejected as 8urplu8ue. but must be proved. 
Com. v. Coe. II Lei&"h eeo. 

Joint llIdIctmeat.-And two persoU8 may be jointly 
indicted or proceeded a&"alnst. by information, for 
retallln&" ardent spirits without a license. But upon 
conviction there should be a separate flue ualnat 
each of eao. Com. v. Harrls.7 Gratl. 600. 

Joinder 01 Offonce&.-A count under tbe 17th section 
of the act of March 7th, 18114 (Acts 11188-84, p. 7), and a 
count under the Bel. section of the same act may be 
joined In the same Indictment. And the oml88lon 
in the counts of the words "and certilicate" does not 
make them defective. Peer's Case, & Gratl. 874-

Cbarp 01 SaIo to Two Per_-An Indictment for 
sellin&" ardent spirits without a license, may char&"e 
the sale to two persona. Peer's Case. & Gratl. 874-

Wbell Indlct .. ent Detective for Not PoliowlD&" Stat· 
ute.-An Indictment under the Bd section of the 
act of 18811-40, ch. 2. p. I\, Is 1rOOd. thoUirh It does not 
ne&"atlve the exceptions and proVlBOB contained In 
the 4th section. But it Is not necessary to allell'e, 
in an indictment. that the defendant Is not within 
the benelit of the proviBOB of the statute, thoUirh 
the pnrvlewshould expre88lY notice them. Com. v. 
Hill. & Gratt. •• 

However. In an Indictment under section 18. ch. 
38. of the Va. Code 1&18, p. 1lO8, the word8, "without 
havin&" a license therefor accordlnll' to law." are not 
equivalent to the words, "wlthout payln&" such tax 
and obtainln&" such certiflcate as Is prescribed by 
the 14th section," which are the words used In the 
.. tatute; and the Indictment Is defective. But In an 
Indictment under 118, ch. 81 of the Va. Code 1&18. P. 
2011. for retallln&" ardent spirits. the words, "not to 
be drank where 801d." not belnll' In the statute, need 
not be In the indictment. Com. v. Yonnll', 1& Gratt. 
!MM • 

.5afflclenc:y 01 Cbarp.-An Indictment. for that H. 
late of, etc .• without haviug a license therefor ac
cordln&" to law, did. on. etc., at. etc .. In sald county. 
Kell by retail, wine. etc., not to be drank where 
sold. aJralnat the statute. etc., and aJralnst the peace 
and dllrDlty of the commonwealth. 18 a lI'ood Indict
ment. Com. v. Hatcher. 8 Gratl. MR. 

So the offence of retailing ardent spirits without 
license Is sulftc!ently charll'ed In an Indlctmentalleg· 
In&" that the defendant sold by retail. without 
license. whiskey. brandy, and other IIQnors to the 
jnrors unknown. to be drank at the place where 
sold. Tefft v. Com .. 8 Lelll'h 'IlI1. 

And It Is sulftc!ent where the record of the flndlng 
of an Indictment for retalllnll' ardent spirits with
out license, states that the Jrrand jury presented an 
indictment ualnst W. T .• for retalllnll' liquors. a 
true bilL Tefft v. Com .• 8 Lelll'h 'IlI1. 

Moreover, In an Indictment for sellinII' ardent 
spirits to 8laves. It Is not necessary to state the 
names of the owners of the slaves to whom the liq
uor was sold. Com. v. Smith, 1 Gratt. 111\8. 

So where an Indictment founded upon the 8d 
section of chapter 99, of the acts of the lell'lslature 
of 1872-1. charlring that C on the lir8t day of Decem
ber. A. D. 1878, In Wood county. unlawfully did sell 
Intoxicatinll' liquors to one Michael Toole. a minor 
under the a&"e of twenty-one years, he. the said C, 
knowln&" the 8ald Michael Toole to be a minor. and 
not havln&" the written order of his parents. pard
lans or famUY physician therefor. contrary to the 
form of the statute In such case. made and pro
vided. and alralnst the peace and dllrDlty of the state, 
the indictment was held 1I'00d after verdict. upon a 

motion In arrest of jndJrment. State v. Caln, 9 W. 
Va. MIl. 

Sa __ OpaaIDI' BarroolD.-An Indictment for a 
violation of sec. 88M of Va. Code 1887. contained a 
sln&"le count Which char&"ed (1) opening of a bar
room and (2) sellin&" IntoxlcatiDII' liquors therein. 
This indictment was demurred to on the JrroDnd 
that a charll'e In the same count contained two 
separate and distinct offences. The opinion of the 
court was as follows: "The objection made to the In· 
dlctment Is not teuable. The couut follows the lau· 
pa&"e of the statute, and charge8 that the openlDII' 
of the barroom and the sale of the liquors were 
done at the same time aud place. Opening a barroom 
or other place where intoxicaUn&" liquors are sold 
durin&" the time It Is prohibited by the statute is In 
itself a criminal offence, and so Is the sale of Intox
IcatlUir lIQuor8. If they are separately done on dlf· 
ferent occasions. they con8titute separate and 
dlstinrt offences; but when they are char&"ed, as In 
this Indictment. In the lan&"uue of the 8tatute, and 
as beiull' done at the same time and place, they con
sUtute tOll'ether only one offence. and there can be 
but one punishment." Mor&"anstern v. Com., 84 Va. 
787, Ill! S. E. Rep. 400. 

Where the lelri81ature. for the purpose of suppreKB' 
In&" a vice or preventin&" a wron&", has, by statate, 
made the vice or 'Wrong a crimiual offence, and, In 
delining the offence, has specllied a series of actll, 
either of which separately or all tOll'ether may con
stitnte an offence. and has prescribed. as here, the 
same penalty for the comml88lon of one or all of the 
acts. It Is well settled that the commission of any 
two or more of them may be alle&"ed In the same 
count of an indictment, If conjuncUvely charll'ed. 
Although each act by Itself may constitute an of
fence under the statute. yet, If they are all com
mitted by the same persO::l at the same place. they 
are to be considered as parts of the same trans
action, and collectivelY consUtute a slnll'le offence. 
The reports abound with decisions sustaining Indict
ments of this character. Leath's Case, hGratt. 878: 
Tiernan's Case. 4 GratL l14li: Rasnick v. Com .. II Va. 
Cas. 8M: Anll'el v. Com .• 2 Va. Cas. 281 : Morpnstern 
v. Com., 84 Va. 787. 28 S. E. Rep. 400. 

B. ALLEGATIONS. 
DlscrlmlnatloD betweeD Offeuce under a Oener .. 

Problbltory Act and One Makllllr tbe Offence an Injury 
to • Certain Peraon.-But It Is not necessary In an 
Information for retailing spirituous liquors without 
license. to name persons to whom liquors were sold. 
Commonwealth v. Dove, 2 Va. Cas. 28: Hulstead v. 
Com., & Lelll'h 724. 

In the latter case It was decided that on a trial of 
an Indictment for retallln&" spirits without lIceD~e, 
charll'lnll' that the sale was made "to persons to the 
jury unknown." proof that the persons were ac· 
tually known to the jury, when It found the Indict· 
ment, does not constitute a variance between the 
proof and the allegations of Indictment, so 3.11 to 
defeat the prosecution. The offence of sellinII' ar· 
dent spirits without license. Is notau offence a&"alm.t 
a third person, but an offence ualnst the revenue 
laws. aDd may be ualnst the r.oclal order and pub· 
lIc morals. It matters DOt to whom and to what 
person It Is BOld, therefore. the name of the person 
Is Immaterial to be stated, Mor&"anstern v. Com., 
lI:1 Gratt. 1024. 

But Quite a different case Is presented when the 
offence of retalllnll' spirits constitutes an Injury to 
a third person. Thus, in a prosecution for a viola
tion of the statute makln&" It a penal offence, If allY 

651 



14 GRATT. VIRGINIA RBPORTS, ANNOTATED. 

"and" between their names. Is properly overruled. 
where a comma Is placed after the first name. 
Hash v. Com .. 88 Va. 1'12. 18 S. E. Rep. 8118. 

For •. -The form of an Indictment for murder. In 
W. Va. Code 18111. eh. 1«. sec. I, Is IrOOd for the con
viction of murder In the first and second deiTee or 
in lower II'rade for homicide.. State v. Doua-lass. 41 
W. VA. 1;.'17. 2S S. E. Rep. '124. And an Indictment in 
tbe form prescribed In section 1. ch. 118 of the Acts 
of the I..ell'lslature of 1882. is sutllclent and does fully 
and vlalnly luform the prl80Der of the character 
and cause of the accusation aa-alnst him. Schnelle 
v. State. 1M W. Va. 7fJ1; Smith v. State, 1M W. Va. 814; 
State v. Flanawan. 26 W. Va. 118. 

In Kibler v. Com .. 94 Va. SOf, 26 S. E. Rep. 868. an 
Indictment contained three counts. The first count 
ehara-ed that the murder was committed with a Ir1ln 
ebara-ed with Ir1lnpowder and shot. whleh it Is al
lelled the plaintiff in error feloniously, willfully. and 
with malice aforethona-ht did dischara-e and shoot 
off awainst and upon Willis D. Kibler. Infilctlna- a 
mortal wound. of which be then and there died. 
The second count chareed that the kllllna- was done 
with an axe. feloniously. willfully. and with malice 
aforethoua-ht. And, the third count, that. It was 
done with a knife. by cuttinll' the throat of Willis D. 
Kibler. feloniously, willfully, and with malice 
aforethoulI'ht. 

The Indictment. aud each count thereof, was In 
all respect~ not only substantially. but technically, 
correct. and the demurrer was properly overruled. 

Varlance.-An Indictment for murder charaine 
that the prl~oner. of blR malice aforethoulrht did 
make the aRaault; but the strlklnll' and woundhll1', 
and the killlnll' and murder. are respectively 
chara-ed to have been done "of his malice afore
said." I~ a good Indictment for murder. Halle v. 
('ORl .. 9 Leigh 661 (18811). 

And In AUlltock'" Case. S Gratt. 81!0. an indictment 
for murder stated tbat the mortal wound waR 
inflicted on the 7th of November ISC,';. that the 
deeea.'Ied lanJruiKhed until November 8th, In the 
year aforesaid and then saYR. "on which said 8th 
of May. In the year aforesaid. the deceased died." 
The priROner pleaded not Ir1lUty to tbe Indictment. 
The Insertion of Hay for November was deemed a 
ml .. tak~ appearlnll' on tbe face of the Indictment. 
aneLla one of form. cured by the IItatute of jeofaUR, 
anll will not exclude proof of the death. subsequent 
to the 7th of November. or be eaU!~e for arrestlna
the judll'ment. 

D. ALLEGATIONS AND DESCRIPTION. 
I. ALT.1I0ATIONS. 
Malice Aforetbouaht.-In Com. v. GIbson. 2 Va. Cas. 

70. it Is held that In an Indictment for murder, It is 
Indispensable that the kill1nlr and murder should be 
ehara-ed to be done wltb "malice aforethoull'ht." 
And If the a'lsault and the stabblna- be chareed to 
bave been done with "malice aforetboua-ht." and 
the conclusion subflUtutes for those words the word 
"maliciously." the Indictment 1M not suMcient. 

"Dellberately."-But In an Indictment for murder. 
the omiSSion of the word "deliberately." will not 
be fatal on Ireueral demurrer. Bull v. Com.. 14 
Oratt. 813; Llvlnpton v. Com .• 14 Gratt. I\Il2. Nor 
the word "premeditate." Weatherman v. Com. (Va. 
1890.111 S. E. Rep. 778. 

"Deliberate and PrelDedlteted."-So an Indictment 
for murder. which chara-es tbat J. W .. the defend
ant "in and upon M, feloniously. willfully, and of 
his own motion aforethoua-ht, did make an .. "sault, 
and that J. W., with a certain axe, In his hands then 

and there held, the said H. • • • then and there 
felonlonsly and of his maltce aforethought did 
strike, • • • aivlne to the said M.. • • • two 
mortal wounds, • • • whereby then and tber~ 
she died • • .," 18 not defective because It d~ 
not contain the words "deltberate" and premedl· 
tated." Weatherman v. Com. (Va. tBN). 111 S. E. 
Rep. '1'78. 

Datu Set Oat In Pipne.-Solt Is not error that 
dates In an Indictment are set out In Ilpres Instead 
of words, tbe Va. Code of IMII. p. 7'70, S 11. havine dis· 
pensed wltb the necessity of Insertine In an Indict
ment any alleeation which Is unnecessary to be 
proved. Luler v. Com., 10 GratL 708. 

Mode aacI Milliner of Klillac.-The Acts of Wnt 
Vlrainla Leaislature 1882. I I, ch. 118. declare that. 
"In an IndIctment for murder It shall not be neces
sary to set forth the manner In which. or the meanh 
by whIch. the death of the deceased was cauaed. but 
It shall be Hutllclent In every such Indictment to 
charee that the defendant did feloniously. willfully. 
malicIously. deliberately aud unlawfully slay. 
klll and murder the deceaJIed, " and the form thereIn 
prescribed In accordancewlth'the above declaration 
Is constitutional. Moreover, such an Indictment 15 
not In violation of the fourteenth section of the bill 
of rlebts whIch declares. that In trials for crimes 
and misdemeanors "the accused sball be fUlly and 
plainly Informed of the character and cause of the 
accusation." as such an Indictment does fnlly and 
plainly Inform tbe accused of the cbaracter and 
cause of tbe accusation. The cbaracter and cause 
of the accu .. ation are essentially different from tbe 
mode by. or manner In which. the deceased was 
killed. Tbe constitution does not require that the 
accused shall be Informed of tbe "manner in which. 
or the means by which. the death of the decea-Oled 
was caused." State v. Schnelle, 1M W. Va. '1tR. And 
the alJell'atlon that the mur41er was committed with 
one weapon at the time held In the hands of two or 
more defendant.q will not render the Indictment 
demurrable. HaHh v. Com .. 88 Va. 172, II S. E. Rep. 
8118. So In an Indlctmlmt for murder. the words "did 
strike." are not technical, but when the blow Is made 
>vlth a dIrk. the words stab. strike. thrust. are eqnlva
lent thereto; but where there Is a positive aver
ment of the stab. etc.. with a dirk, it sutllclentlY 
appears that the mortal wound was aiven thereby. 
under the wordK. "aivinll' one mortal wound." etc. 
GlbRon v. Com., 2 Va. Cas. 110. 

But an Indictment charainll' defendant with at
temptlnll' to polson. with intent to kill. one A by 
buylnll' the polson and dellverlne It to one L. and 
sollcltlna- her to administer It In coffee to A. but 
Which failed to allell'e that L consented to do 80. or 
that any thina- eiRe was done. does not charll'e an 0(

fence under the Va. Code 1887. I 88l1li. declarlna
It a felony to attempt to administer polson In food. 
drink. etc .• with Intent to kill. Hicks v. Com .. 88 Va. 
223. II S. E. ReP. 101M. 

Yet wbere homicide Is allell'ed to have been accom· 
pllshed by pol Ron. the indictment need not state the 
quantity used. as the Indictment may chara-e the 
offence with sutllclent certainty In the absence of 
such statement, under the Va. Code Ill'll. ch. 201. 
sec. 12; Puryear v. Com .. 88 Va. III. I S. E. ReP. 51!. 
Nor Is It neCe98ary to state that the accused mew 
the Hubl1tance allea-ed to have been used In produc
Inll'deatb was a deadly pol80tl. Thornton v. Com .• 
1M Gratt. 857. 

Averment of PrIncipal's Convlctloa on an I~ 
aplnst A_ry.-And In an Indictment aa-atnst 
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an accessory It III not necessary to aver that tbe upon a verdict, to wblcb tbey reply tbat tbey bave), 
principal was convicted a.'1 they may be jolnUy tried. and the clerk tben, In open court, before the dis-
Com. v. WIl11amllOn. 2 Va. Cas. 1111. cbarwe. amend tbe verdict In an Immaterial point, 

I. DBSCBJPTION. but before tbe amended verdict be read. one of tbe 
Of Woaad.-In an Indictment for murder It 1M not jury belnw Kick. retires to tbe jury room. departinlr 

necessary to "et out tbe lenlrth. breadth or depth from bls fellows and tbe court, without the knowl
of tbe wound. See Va. Code IMP. p. '170. S 10: Lazier edwe of tbem. or of tbe court, to wblcb amended 
v. Com., 10 Gratl. 708. verdict tbe eleven alrree. yet It Is a nullity. for the 

"But at common law. wblle an Indictment for twelve did not consent to It. and the verdict In Kucb 
murder mUKt sbow with certainty In wbat part of case havlnw been set aside as InsuMclent, a " ... ire 
the body the deceased was wounded. tbe same facia. d. noro may be awarded. and a new trial bad. 
Ittrictness Is not required as to tbe evidence neces- eltber on tbe same Indictment or another. Com. 
eary to support It. If. for Instauce. 8ay the authori- v. Gibson. 2 Va. Cas.7o. 
ties. the wonnd be Htated to be on tbe left IIlde. and a. COIIVICTloN.-Under a common·law Indictment 
proved to be on tbe rllrbt, or allewed to be on one for murder. the prl80ner may be found wullty of 
side of the body and proved to be on tbe otber. the murder In the lint or second degree. or manslaueh· 
variance Is Immaterial. 2 Hale P. C. IN. In "ucb ter. Llvlnpton v. Com .• I. Gratl. *" lIoforeover. 
case the substance of the Issue Is proved, and that on an Indictment for murder IIlmply. one may be 
Is snMclenl. 1 Greenl. Ev .. sec, 81\. So In Lazler's convicted of mnrder In tbe comml88lon of. or In tbe 
Case. 10 Gratl. 708. it was held to be no more neces· attempt to commit robbery. Robertson v. Com. 
"ary to prove tbat the wound was in the same part (Va. 1894).20 S. E. Rep. S62. 
of the body In wblch It Is allelred to bave been tban So in West Virlrinia. It is beld tbat, an Indictment 
It is to prove tbe lenlrth and deptb of the wound as for murder In the form prescribed by Kection I. cb. 
allelred In tbe Indictment. See also. 2 Bish. Crtm. 1«. of W. Va. Code of 18111. Is !fOOd for conviction of 
Prac. (8d Ed.), sec. 525." Per LBWI8. P .. In Curtis v. murder In tbe first or second delrree, or any lower 
Com.,87 Va. l18li. 18 S. E. ReP. 78. Irrade of bomlclde. State v. DoulrWs. 41 W. Va. 537. 

N--lDItIaIa.-Anlndlctmentconcludlnlr"uainst 28 S. E. Rep. n.: State v. Baker. S8 W. Va. 819. 10 S. 
the peace and dlplty of the commonwealth of E. Rep. _: Scbnelle's Case. If W. Va. 787; Smltb's 
Vfr&"inla," and desilrnating the murdered perROn Case." W. Va. 811;; Flanuan's Case, 2tI W. Va. 110. 
by the Initials of bls name. thoulrb not slped by And sec. 1IO. cb. 158. W. Va. Code 18111, enacts tbat, 
the commonwealth·s attorney. Is suJllclent. Brown's ."on an Indfctmen t for felonious bomlclde. tbe jury 
Case. SCI Va. ~ 10 S. E. Rep.14l). may find tbe accused not pilty of the felony. but 

C. PROCEDURE. &"DIlty of Involuntary manslaugbter." Ez parte 
1. IN G .. BBAL Garrison .• W. Va. eae. 15 s. E. Rep .• 17. 
Wbat tbe .Mate May Prove.-Upon an Indictment 4. VBBDICT.-So an Indictment In the common-law 

in the form prescribed by sec. I, cb. 144, W. Va. form for murder. charlrinlr both denees of murder. 
COde 1887. for murder. the state may prove any and a verdict findlnlr the accused guilty of murder 
manner of klWnlr, or different manners of klWnlr. In the first denee. as charlred In the Indictment. Is 
State v. Morwan. 8& W. Va. S8O, 18 S. E. Rep. 1186. But 8uJ11clent. Cluverius v. Com .• 81 Va. 187 • 
.... here It Is alleged In an Indictment that a particular Fnrthermore. an Indictment which does not 
.... eapon was used. It Is not perml88lble to prove that charlre specifically tbe IDlrredlents of murder In tbe 
a weapon entirelY different In Its character was the first delrree as dlstinplsbed from murder In the 
cause of the death. Acts of Le&"islatnre (Va.) 1882, second de&"ree will Bupport a verdict of murder In 
ch. 118, sec. 1. the first denee. For. as said In the case of Miller v. 

However. where the mode of the death or the Com .. 1 Va. Cas. 810. "the Indictment Is not defective 
~eanl causlDlr It are uncertain. tbe indictment In not cbarlrinlr specificallY BUch facts as would 
should contain as many counts as may be necessary show the offence to have been murder In the ltt"llt 
to Bet out Inconsistent modes of death or the differ· de&"ree." Kibler v. Com .• H Va. 808. 18 S. E. Rep. 8118. 
ent means supposed to bave been used. Lazier v. To the same effect, aee Wicks v. COm .• I Va. Cas. 3117. 
Com .. 10Gratt. '708. Thus. In Smith v. Com .• 21 Gratt. and Llvlnptone v. Com .• 14 Gratt. 588. 
808. It IB beld to be. "a well-setUed principle of crimi· And on an Indlctmentcbar&"ing one as prlnctpalln 
nal pleading and practice. tbat several modes of the Becond delrree of murder In the first de&"ree. a 
death. inconslBtent wltb each other. may be set out verdict which linds tbe prisoner ""pllty as chareed 
in the same Indictment. Tbls nowsout of tbe very In the Indictment, .. and Ii][es bls punlsbment. III 
necessity of the case. The Indictment Is but tbe lIuMclent. Horton v. Com. (Va. 1801). 99 Va.-. 7 
cbarn or accusation made by the erand 'ury with Va. Law Relr .. 4111. 
as mucb certainty and precision as the evidence XUII. NUISANCES. 
before them will warrant. In many cases tbe mode An Indictment for a nuiBance caused by a certain 
of death Is uncertain. whlle tbe homicide Is beyond mill and mill dam. the property of the defendant, 
queBtlon. Every cautious pleader. therefore. will situated near a common blWhway. wltboutpartlcular 
Insert as maDY counts as will be neCe88ary to pro- specification or description of tbe mm. and without 
'ride for every poSBlble cODtlDlrency In tbe evidence. exPressly allelrlDlr that It Is In the county wherelD 
If tbe mode of death Is uncertain. be may and oUlrht the Indictment IB found. Is Irood and Hulllctent after 
to state It In dlfferentcounts.ID every poSBlble form. verdict. Stepben v. Com .• 2 Lel&"h S. Moreover. 
to correBpond wltb the evidence at the trial as to an unauthorized obstruction of the public enjoy-
the mode of death." ment of streets aud public places. IB an Indictable 

So NBW TBIAL. nuisance. Yates v. Town of Warrenton. 84 Va. 337. 
W .... ltMay Be Oranted.-If a verdict be ureed 4S. E. Rep. 81B. See~t. "Obstructions." 

on and wrItten In the jury room (In the case of 
felony). and then In open court read as a verdict XUV. OBSTRUC11ONS. 
Cafter the jury has been commanded to look upon A. IN GENERAL. 
the prisoDer. aDd asked whetber tbey "bave awreed 'W1l1D ladlctable.-An unauthorized obstruction of 
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the I'ubllc enjoyment of streets and public placeR, Is B. PROCEDURE. 
an Indictable nuisance. Yates v. Town of Warren- EvIdeDce Adm .... ble.-In State v. C. & O. R. Co .. M 
ton. M Va. BlI7,. S. E. Rep. 818. W. Va. BOIl, the Chesapeake and Ohio RaUroad Com· 

Thus, In Taylor v. Com.,. Gratt. '184, the defend- pany was Indicted for obstructlnlr a public road: 
ant~ In an Indictment for a nuisance by obstructlnlr and the obstruction was shown to have been caused 
a street were the joint owners of a house and lot of by ralslnlr the track of the railway, at the point 
two acres frontlnlr 264 feet on Porter street In Man· where It was crossed by the public road. It wa.. 
cbe~ter. The house was ancient. and had been held competent and material mdence on bebalf of the 
by the defendantR and those under wbom they defendant to show, that at the time the road WlUI 

claimed for more than sixty years, accordlnll" to Its obstructed, the said railroad at that JIOlnt was In 
preMent enclosure. 'rhe city counsel holdlnlr the Jl()88esslon of and waS run by another railroad com
said enclosure to be within Porter street, directed pany. 
that they should be removed, and the defendants Venllet.-And If the Indictment chanres that the 
obtained an Injunction to prevent It; and this suit obstrnctlon continued a certain nnmber of days. 
was pendlnlr In the same court. When the Indict· and the jury flnd the defendant irullty, without 
ment was called for the trial the defendants moved ascertalnlDlr the number of days, the verdict if, 

that the case sbould be continued until the Injuno- Bulllclent, and the court may enter JudKmentforthe 
lion suit was decided. The court held that tbe flne, accordlnlr to the number of days charlred In 
Indictment was the appropriate remedy In sucb the Indictment. Justice v. Com., 2 Va. Cas. I'll. 
a case: and the continuance was properly refused. XLV. OFFICIAL OR PUBLIC DunES. 

So a boom company may be proceeded alrainst by OIIIINlon of DatN..-A presentmeut under Va. Code 
Indictment for erectlnlr and maintalnlnlr a dam or 1880, cb. 194. sec. e. p. 'II1II. punlshlnlr tbe omlttlDlr or 
any other thing In any watercourse whlcb Is a pub- delaylnlr to perform any duty pertaining to an olllce. 
lic hllrbway, whlcb dam obstructs tbe navlptlon or of one wbo Is authorized to serve lelral process. 
the pasBalre of flsh, under sec. 84, ch ... of the Code Ihould follow the terms of the statute, or must use 
of IBBI. State v. Elk Island Boom Co., 41 W. Va. 'I9S. terms whlcb Ibow conclusivelY, or beyond anf 
24 S. E. Rep. IiIlO. rational doubt to tbe contrary, tbat the accused ts 

Moreover, an Indictment lies alralnst a person for IrUllty of the offence described In the statute: and 
makinlr a fence across a public road. If the ob- unless tbts Is done, the addition that "so the accused 
structlon Is permitted to continue for 80 many days did receive money for om!ttlnlr and delaylnlr to per
as will raise tbe penalty to tbe sum of flve dollars: form a duty pertatnlnlr to bis olll.ce of constable," 
the superior court of law bas jurisdiction to try etc" will not cure the defect. Old v. Com., 18 Gratt. 
the Indictment. Justice v. Com., :I Va. Cas. 1'11. 1I11i. 

Wbenlndlc:tmentNotinProper FOIW.-lnMcCllntlc Corrupt_ In ()ffIq.-And In an Indictment 
v. Com .• 1 Rob. '1lI7. an Indictment was found. chanr- Halnlt the justices of a couuty court for mlsbehav· 
Ing tbat a certain McClintic on the IISnd day of lor In olll.ce. It Is necessary that tbe act Impnted as 
November 18811. "built a fence across a portion of misbehavior. be distinctly chanred to have been 
the public road In the county aforesaid. leadlnlr done with corrupt, partial, malicious or Improper 
from. etc .. belnlr then and there owner and tenant motives. aud above all with knowledlre that It was 
of tbe lands throulrh which said public road runs. wronlr; thoulrh there are no technical words Indts· 
and did then and there continue the said fence 80 pensablY required. In which the chaTl"e of corrup
built as aforesaid across said public road. from the tlon. partiality. etc., shall be made. Jacobs v. Com .. 
said lIIDd day of November 18811. to the 25th day of II Leigh '1011. 
November 18811. contrary to the form of the statute An . Indictment In such case not ch&rl"lUl" the 
In lIuch case made," etc. The appellate court held corruption. partiality. etc .. distinctlY and substan· 
that the Indictment was bad and oUlrht to have been tlallY. and not charir\nlr the scienter. Is bad even 
80 adjudlred. and the demurrer which was flIed after verdict of conviction, Its defects not be~ 
tbereto Wa.tl proper. charlred by the statute. I Rev. Code. ch. 1l1li. I H: 

N_ .. ry AlleKatlolIS.-ln Bailey v. Com .• '18 Va. Jacobs v. Com .• II Lellrh '1011. 
19. a party was prosecuted for obstructlnlr a road. Aplnst Owner of Tamplke.-An Indictment which 
It was held that In describlDir an offence under the chanred that P was the owner of a certain turnpike 
statute. the Indictment must follow the statute. and road; that he controlled and supervised the same. 
any material variance would be fatal. And In a and that he kept It In such bad repair and suffered It 
prosecution for the obstruction of a road under to remain ob.~tructed to such an extent, that It was 
chapter 26. section 1. Criminal Procedure. an essen- ImJl()88lble for the people of Marshall COUDty to 
tial of the offeuce therein described Is the scienter. enjoy the same. uainst the peace and dignity of the 
Therefore. a failure of an Indictment to aver the state of West Vlrlrlnla. was held bad. because It did 
scienter Is fatal. Bailey v. Com .• '18 Va. III. But In not charge that said turnpike road was a public 
an indictment alrainst an overseer of a public road road. nor that It was In the county of M .. nor that P. 
for faUlnlr to keep It In repair, It Is not necessary to was under any duty or liability to keep It In repair. 
allell"e that the county court had not, by an order Parkinson v. State. 2 W. Va. 1i89. 

entered of record. authorized a less width than XLVI. ORDINARlES-KEEPINO SAME WITHOUT 
thirty feet. Commonwealth v. Howard. 1 Gratt. 5116. UCI!NSE. 
So In an Indictment for obstructing a public road It And an Indictment which charlres that the defend· 
Is notneceRBary to allelre, that the wronlrful act was ant, on a day and time speclfled, kept an ordinarY 
'"knowlnlrly and wilfully done"; It will be sulll.clent I wlthoutobtalnlnlr license to do 80. Is snfticlent. with
to allell"e that the act was done unlawfully or with- out settlDlr out the facts of his furnlshlDlr for 
out lawful authority. And If It allelred that the act compensation. lodir\DIr or diet, etc. Burnerv. Com.. 
was done '"knowlnlrly and wilfullY." these words 13 Gratt. '1"18. Such an Indictment. with the addition 
"koowlnlrly and wilfully" will be treated as surplus- that he continued to keep the ordinary from the daY 
alre. State v. C. &; O. R. Co .• :U W. Va.llOII. Ilitated to another subsequent day. Is not defectln: 
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the contilluando Is mere surplusalre. Burner v. Com., 
13 Gratt. m. 
XLVII. OIU)INANCE~VIOLAnON OP MUNICIPAL 

OIWINANCE. 
In a proceedlnlr for a violation of a municipal 

ordinance. the warrant need not allelre that the 
offence was committed In the county In which the 
Dlunlclpallty Is situated. Beasley v. BeckleY,28 W. 
Va.SI. 

XLVIII. OUTLAWRY. 
In an Indictment Iliralnst a party who has been 

l)rllceeded alralust to outlawry,·a question cannot be 
adjourned to the Ireneral court, without his assenl 
appearinlr on the record. Com. v. Pearce, 6 Gratt. 
(169. 

XUX. PHYSICIAN~PRACTISINO WITHOUT 
LlCEN5E. 

It Issumclent If words used In the Indictment are 
e'lulvalent to those employed lu the statute descrlb
inlr the offence; aud to charlre a person with "prac
tbdnlr medicine" Is equivalent. under Acts 1888-4, p. 
M7. 192. tochamnlr that he "practised as a physi
cian," without havlDlr a ltcenRe. Whitlock v. Com .. 
89 Va. 887,15S.E. Rep. 888. 

L. PERJURY. 
A. IN GENERAL. 
I. lJIDICTJIJ:NT-V A.. STA.TUTB.-Va. Code 1887.18888, 

relative to Indictment for perjury or subornation 
of perjury, provides as follows: "In an indictment 
or accusation for perjury or subornation of perjury, 
it .. hall be sulllclent to state the substance of the 
offeuce charlred Iliralnst the accused, In what court 
or by whom the oath was administered, Which Is 
charJred to have been falsely taken, aud to aver that 
such court or person had competent authority to 
administer the same, I.olretber with proper aver
ments to falsify the matter wherein the perjury Is 
aK ... lgned, without settlDlr forth any part of any 
record or proceedlnlr at law or equity, or the com
mlH~lon or authority of the court or person before 
whom the perjury was committed; but nothlDlr 
herein shall be construed to allow, without tbe con· 
",ent of the accused, a part only of any record, pro
ceedlulr, or wrltlnlr to he lriven In evidence on the 
trial of such Indictment or accusation." W. Va. 
Code 18l1li, ch. 158, I 4. 

FOI'III.-And indictments for perjury In Vlr!rinla, 
mUllt be accordlnlr to the common law. Com. v. 
Lod.re, 2 GratL 5'19. 

Wb.t .. a Safllc:leat IDdI~t 'or Perjury.-And 
under sec. 88113, Va. Code of 1887, an Indictment for 
perjury whlcb states the substance of the offence, In 
what court the oath was administered, which Is 
('harlred to have been falsely taken, and avers that 
It had authority to administer the same, contains 
only averments neceuary for the jurisdiction of 
the court over the case upon the trial of which per
jury Is allelred to have been committed. In this 
caNe Plckerlnlr's Case. 8 Gratt. 628, was expreBSly 
dlKapproved. Fitch v. Com .. liB Va. 824. 24 S. E. Rep, 
'11:1" 

And In West Vlrlrlnla althoulrh It Is sUlllclent In 
certain cases to charlre the offence In the lanlrUue 
of the act creatlnlr It, yet as the terms ofthe statute 
euactlnlr the "attorneys' test oath" are Irenerlc and 
embrace every species of each particular claBS of 
offence, described In the oath. It Is Indispensable 
that the facts and clrcumstanceR constitutinlr the 
offence. such as time (when Itlsofthe essenceofthe 

oftence), place, manner and occasion of commlttlnlr 
It, should be set forth In an indictment for per
jury under the statute. with such certainty and par· 
tlcularity as to !rive the accused reasonable notice 
of what he Is required to meet and defend himself 
qalnst, and also to enable him In case he should be 
subsequently proceeded qahist for the .ame offence. 
to plead the former conViction or acquittal In bar 
of the proceedlulr. Stofer v. State. 8 W. Va .•. 

Wben IDdlctment u..-on a trial of a warrant for 
debt, before a justice. founded on an order !riven by 
the defendant, he made oath before the justice that 
he did not sip his name to the order. Upon an 
Indictment for perjury In taltlnlr tbls oath, the court 
held that perjury could be committed In taltlnlr 
such oath, and that the court should not quash the 
Indictment, bUl should put the defendant to his 
demurrer. Com. v. Litton, 6 GratL ·eel. 

Elec:tlon-Pr_tor Mut Select the Oatb He Hold. 
to Be P ..... -It was at one time held that when the 
same person has by opposite oaths asserted and 
denied the same fact, he may be convicted on either, 
for whichsoever of them Is !riven In evidence to dis
prove the other, the defendant cannot be heard to 
deny the truth of that evldence,lnasmuch as It cameo 
to him. But this. doctrine has lonlr since been ex
ploded, and It Is now held where one Is Indicted for 
Bwearinlr contradictorily on two occasions, the pros· 
ecutor must elect which oath he holds to be per
jured. and that oath he must aIIlrmatlvely prove to 
be false. If defendant Is shown to have sworn con
tradictory oaths without more, ItOIl COrNeal which Is 
false. Rhodes v. Com., '18 Va. 6112. 

Varlanc:e.-In a prosecution for perjury If the 
Indictment set forth that "a warrant for debt due 
by account for rent," was sued out by the defend
ant, and the warrant Irlven In evidence, shows that 
the claim was not for rent, but for other thlnlrB, 
this Is such a variance, that the warrant oUlrht not 
to be !riven In evidence. Com. v. Hickman, II Va. 
Cas. SIl8. 

Wbat the IDdIct_nt Mast .5bowto Be V.lld. 
Oath T.ken .... ore .tteal_ntaI Coart.-In an Indict· 

ment for perjury In taltlnlr a false oath before a 
re!rlmental court of enquiry the Indictment oUlrht 
to set forth. the number of oftlcers of which the said 
court of enquiry consisted, and what was their 
respective rank, 80 a." to enable the court to discern 
whether the court of enquiry was constituted ac
cordlnlr to law. Moreover, the Indictment oUlrbt to 
aver and set forth distinctly and directly, what WIUI 

the Inquiry then and there belnlr made by the court. 
80 as 1.0 enable the court of law to know whether the 
matter deposed by the defendant was material 
or pertinent to the enquiry. Conner v. Com., 2 Va. 
Cas. 80. 

Wben Circuit Court's Autborlty Safflclently 
Char,red.-Where It Is charlred In an Indictment for 
perjury that the oath was administered In a circuit 
court of a certain county holden by a certain judlre. 
and that the court had competent authority to 
administer the oath, It Is suftlclently charlred that 
the court had competent authority to administer it. 
Stofer v. State, 8 W. Va .•. 

P.I .. Oatb before Orand Jury-Whea Averment 
.5afftc:lent.-lf an Indictment for perjury In Irlvlnlr 
false testimony before a Irrand jury, charlres that 
the defendant. belnlr duly sworn, "did depose and 
!rive evidence to the Irrand jury In substance and 
to the effect followlnlr" (statlnlr the testimony) 
"which said evidence was wilfully false and corrupt. 
for In truth," etc. (falslfylnlr the facts deposed t 
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"and so the defendant did. in manner and form 
aforesaid. commit wilful and corrupt perjury." 
there is no sllMclent averment that the defendant 
wilfully or corruptly hwore falsely. and the indict
ment is defective as well at common law as under 
the statute. Thomas v. Com .. ll Rob. 796. 

Proc:eedlalf Ex Parte.-If a proceeding be ez parte. 
It Is suMclentlY charlred as material If it be averred 
that "it then and there became material to him." 
the defendant. to take oath. Stofer v. State, 8 W. 
Va. 1189. 

Oath to Aaswer la Chaaee.".-An Indictment for 
perjury In swearing to an answer In chancery. 
should set ollt the whole bill and answer. Com. v. 
Lodge. 2 Gratt. D7II. 

Evldenee Mast Be Showa to Be Materlal.-An Indict· 
ment for perjury must show that the evidence 
which the defendant gave was material. And there· 
fore If the evidence which the defendant gave 
before the grand jury ill not shown clearly on the 
face of the Indictment to relate to an offence com· 
mltted within tbe county, the Indictment Is defect
Ive. Com. v. Pickering. 8 Gratt. 698; Fitch v.Com., 
II'l Va. 882, lK S. E. Rep. 272. 

The Day upoa Which tbe Perlu." .. Committed M ... t 
Be Truly LaId.-An Indictment for perjury set forth 
the offence as having been committed on the - day 
of February In the year 1819. It was Insisted that 
it was eHSenUal that the day should be stated. Bllt 
the court held that whUe the time of the commlSBlon 
of an offence lald In the indictment Is not material, 
as a general rille, and does not conflne the proofs 
with the limits of that period; yet when any time 
stated In the Indictment Is to be proved by matter 
of record, a variance will be fatal. and In the Indict· 
ment for perjury the day In which the perjury was 
committed must be truly laid. And the court fur
ther decides that sec. 5. ch. 201, Code 1878, does not 
dispense with this formality In an indictment for 
perjury. Rhodes v. Com .• 78 Va. _ 

Insolvent Debtor Swearlnc to .!5ebedule.-And In an 
Indictment aplnst an Insolvent debtor for perjury 
in swearing to a schedule which did not discover 
certain debts owing to him. If It dOCS not aver that 
he "well kuew and remembered" that the omitted 
debts were theu justlY due and owing to him, It 
would be bad on demurrer. Com. v. Cook, 1 Rob. 
71l11. 

Indictment for PerJu." Must Ch.,.... That th. Defend
ant S_re P ..... y.-Moreover. In an Indictment for 
perjury It Is Indispensably necessary to charge 
that the defendant swore falselY. Falsity Is 
the main Ingredient of the crime. Under sec. 
8741 of Code of 1887, it Is necessary to charge 
that the defendant feloniouslY and wilfully 
swore falsely. or that he feloniously, wilfully. and 
falsely swore. or to use In the place of the word 
"wilful" some word that Is Its equivalent. An Indict
ment for perjury Is not suMclent which simply 
charll'es that the defendant did "feloniously. wll· 
fully, and corruptly depose. swear. and testify," 
although It concludes. wherebv the defendant "did 
then and there, upon the sald trial In the city afore· 
said, feloniously. wilfully, and corruptly swear 
falsely and feloniouslY commit wilful perjury." 
Tbe latter wordS are but the averment of a legal 
Inference from what had been stated. and cannot 
supply the omission of the word "falsely" In the 
charging part of the Indictment. Fitch v. Com .• III 
Va. 1124. lK S. E. Rep. B7ll. 

But It IH not necessary to aver that the defendant 
swore positively and absolutely. It Is suMcient, 

where one swears as lIe thinks. remembers or be 
lIeves. to nell'aUve the fact. that he so tbollwbt 
believed or remembered. Fitch v. Com.. lit Va.. 
888. lK S. E. Rep. 272. 

2. INroBlIATION-WIIJ:N SUJTICIJINT.-In Com .... 
Stockley, 10 Leigh 878, an Information was filed. 
and a special demurrer asslped amoneotherobj.,.,· 
tlons the following: that the InformatioD did not 
aver that the oath alleged to have been taken wU:· 
fUllY. corruptly. falsely and maliciously before the 
honorable Abel P. Upshur, WaH taken by his tbe 
sald Charles B. Stockley's own voluntary act. ron· 
sent or agreement. agreeablY to the lltalute In "ucb 
cases made and provided. Tbe court beld the in
formation suMclent for perjury committed by a 
juror on his flOir dire. The Information read a~ 
follows: "Commonwealth of Vlreinla. third judi· 
clal circuit, county of Northampton. to wit: II.,- It 
remembered that Peter P. Mayo. attorney for tbe 
commonwealth of Vlreinla. prosecuting In the ctr
cult superior court of law and chancery for tbe..aid 
county, cometh Into the said court on the 5th du 
of the month of May In the year 18811. leave of the 
said court being first had and obtained. and eivetb 
the said court. In his own proper person. to and .. r· 
stand and be Informed, In behalf of the said com· 
monwealtb, that at the circuit snperior court of law 
and chancery begun and held for the said county 
of Northampton on the 21st of the said montb of 
May In the year 18311, a certain ISBue was then and 
there pending between the commonwealth of Vir
einla and one William Garrison, In a certain plea of 
felony and larceny, which came on to be tried In 
due form of law; upon which trial a certain Charleo. 
B. Stockley,ln the county aforesald and within tbe 
jurisdiction of this court. was duly and legallY called 
upon by George F. Wilkins a deputy sheriff of Kaid 
county. he the sald Charles B. Stockley being tben 
and there a bystander. as a juror. to discharge the 
duties and !anctlon of a juror In the sald Issue then 
and there pending between the said commonwealth 
and the sald William Garrison In the said plea of 
felony and larceny. and he tbe said Charles B. Stock· 
ley was then and there duly sworn on his lIOIr dirt 
In the said circuit superior court of law and chan· 
cery for the said county of Northampton. by the 
said court on the 21st day of the said month of May 
In the year aforesald. and took his corporal oatb 
upon the holy gospel of God, before the houorable 
Abel P. Upshur. judge of the said c1rcult superior 
court of law and chancery for the sald coanlY of 
Northampton, then and there boldine said conrt. 
the said circuit superior court of law and chancery. 
then and there having competent authority to ad
minister the sald oath to the said Charles B. Stock· 
ley In that behalf: and he the said Charles B. 
Stockley, after having duly sworn as aforesaid. was 
Interrogated and enquired of by tbe said circuit 
superior court of law and chancery for the said 
county of Northampton. on the Bald 21st daY of 
May In the year aforesaid, wbether he the said 
Charles B. Stockley had made up and exPressed 
his opinion touchlnlf the guilt or Innocence of 
the sald William Garrison of the said larceny 
and felony. And the sald Peter P. Mayo w1nth 
the said court further to understand and be In
formed that the sald Charles B. Stockley. bellll 
so sworn as aforesald. not reprdlng the laws of 
this commonwealth, and contrlv\Dlf and InteDdinr 
to prevent the due course of law and justice, then 
and there, In answer to the said InterrogatOry tbeD 
and there propounded to him by the said drcult 
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superior court of law and chancery for the county the Intent generally. and that It shall not be necclI· 
of Northampton aforesaid. upon his corporal oath sary to name the person Intended to be Injured; that 
aforesaid, wilfully, corruptly, falsely and mall· therefore an Indictment for poisoning a well. alleg· 
clously, before the said honorable Abel P. Upshur. Ing an Intent to Injure Stewart "and other persons" 
then and there holding the said circuit superior Is not defective by reason of the addition of the lat
court of law and chancery for the county of North· ter clause. Davis v. Com .• 99 Va. -, 38 S. E. Rep. 1111. 
ampton aforesaid, did swear that he the said Namln. tbe Person Injured-The Word "InJured" 
Cbarles B. Stockley had not made up and expressed Ulled In I 3997 ~Ite to Polsonln&,.-Section 3997 of 
bisopiniontouchingthelf\llltorinnocenceofthesaid the Vlrll1nla Code 1887, declaring that "where an 
William Garrison of the said larceny and felony. ,Intent to Injure, defraUd or cheat Is required to con
wbereas In fact and In truth he the said Charles B. sUtute an offence" It shall not benecesaary to name, 
Stockley had, before the said lllst day of May In the In an indictment, the name of the person Intended 
year aforesaid, made up and expreSiled his opinion to be Injured, defrauded or cheated. applies to an 
touchlnll' the lI'uilt or Innocence of the said William Indictment for an attempt to polson. The word 
Garrison of the said larceny and felony; to the evil "Injure" Is more opposite to the offence of pOtsonlnll' 
example of all others In like case offelldlng. and or attemptinll' to polson. than to forll'ery, cheat· 
alfalnst the statute In such cases made and provided. Inll' and like offences. Davis v. Com. (Va. 190Il, 99 
and against the peace and dlll'nity of the common· Va. -, 7 Va. Law ReII'. 4116. 
wealth." LlL RAPE AND ATTBnPTTO RAPE. 

B. PROCEDURE. A. IN GENERAL. 
wliea De.arrer to ladlctment WUI Be SIIStIolDed.- PO ..... -An Indictment for rape In the words of 

Va. Code 1887, I aeeo. delinlnll'the offence, Is su1!lclent. 
Smith v. Com .• 81) Va. IIU, II S. E. ReP. 148. 

An Indictment for perjury charged that the prisoner 
In order to get a continuance for the cause pending 
before the court made an oath before said court that 
a certain Henry J. Fisher was his couusel engaged 
In said cause. that the paper needed In said cause 
was In the possession of the said Henry J. Fisher, 
wben In fact and In truth the said Henry J. FIsher 
was not the counsel of the prisoner, neither was the 
paper aforesaid In the possession of the said Henry 
J. Fisher. but was In truth and In fact In possession 
of the prisoner at the time of taking the oath afore· 
"ald. That the prisoner on the occasion aforesaid 
and within the jurisdiction of the circuit court of 
law and chancery for Jackson county, before Nehe
miah Smith and John Kouns, who constituted a 
court, which court had then and there competent 
power and authority to administer an oath to the 
prisoner, by his own voluntarily act and consent did 
wilfullY, corruptly and falsely commit wilfUl and 
corrupt perjury to the evil example of all others In 
like cases offendlug, contrary to the form of the 
sta tute In such cases made and provided, and against 
the I.eace and dlplty of the commonwealth. Upon 
demurrer the Indictment was held bad, Com. v. 
Roacb. I Gratt. 1iII1. 

LI. POISON. 

See ante, "Murder." 
H_ Acts Must Be Allopd.-An Indictment for an 

attempt to administer polson under Va. Code 1887, 
S lI68II, that does not allege such acts as, In a le.ral 
sense, constltute an att~mpt to commit the offence 
charll'ed, but only such as show preparation, Is de
murrable. Hicks v. Com., 86 Va. 223, II S. E. Rep. 1024. 

Polsoaln.a \VoIl-Not Defec:tlve by RNson 01 Addl. 
tlon of "And Olber Ponou. "-An Indictment charged 
the prisoner with polsonln.r the well of one Thomas 
Stewart, by puttln.r therein a certain polson known 
as "strychnine," In order that the water so poisoned 
mllfbt be drunk by the said Thomas Stewart and 
otber persons, with Intent to kill and Injure the said 
Thomas Stewart and other persons. The prisoner 
demnrred to the Indictment on the .rronnd that the 
use of the words "and other persons" was not a sulll· 
dent deslpatlon of said other persons, whose names 
were well known at the time of the Iindlng of the 
Indictment. The court held that under I 8997 of the 
Va. COde of 1887, provldlnlf that where an Intention 
to Injure, defraUd. or cheat Is required toconstitnte 
an offence, an Indictment Is 8ulllclent which alleges 

So where an Indictment for rape follows the 
naual form, and Is In substance Bulllclently specilic 
to put defendant falrly on trial for the offence 
charll'ed, a demurrer thereto Is properly overruled. 
Mitchell v. Com .• 89 Va. 826, 17 S. E. Rep. 480. 

And In an Indictment nnder the third section of 
the act against rape passed Bth February, IBI9. if 
the charge Is for carnally knowln.r and abusing a 
female child UIlder ten. Instead of a woman child, 
It Is JrOOd after verdict. Com. v. Bennet, 2 Va. Cas. 
lIII6. 

I ... ~-If an Indictment char.res that a 
rape was committed npon Helen Frances Davis, 
and the true name Is Helen Francis Davids; but 
the proof Is, she was as frequently called the Iirst, 
In the community, as the last, the proof ot the 
rape upon Helen Frances Davids Is admissible 
under the Indictment. Taylor v. Com .• lID Gratt. 821i. 

Sarpl ....... -The third section of the act awalnst 
rape passed February Bth. IBI\), applied only to rape 
on a female under ten years of age, and applied 
whether she consented or not. If the count of an 
Indictment, nnder the third section charged more 
than was necessary (as that the prisoner "forclbly 
ravished." and that It was done "against the will, 
and without the consent" of the person on whom It 
was committed), that fact may be rejected as sur· 
plDaalre. Com. v. Bennet, 2 Va. Cas. .. 

And the record of the Iindln.r of the .rrand jury. 
sayllllf, In commission of rape, which was on the 
Indictment. Is mere aurplusqe. Thompson v. Com .• 
10 G:-att. 7ll4. 

Wbat Av_ta Are e.-tlal Iqreclleata. 
AlleJrln&, Per_ to Be Pree and Wblte.-In indict· 

ments under sLatutes, which enact a punishment 
a.ralnst free persons. dl1rerent from that of slaves, 
as In rape. It Is not necessary to alle.re that the 
prisoner Is a free person. Com. v. Bennet, 2 Va. 
Cas. 286. 

"Ualawfally" Co_Itted.-The omission to state 
In an Indictment under the act of February. 18UI, I 
8, that the offence was committed unlawfullY, Is 
cured by the statute of jeofalls. Com. v. Bennet. 2 
Va. Cas. lIII6. 

Effec:t 01 OIIIlHoa 01 tbo Word .. Fomal .... - An indict· 
ment for rape did not char.re that It was committed 
on a female. bnt the name II'Iven was a woman's 
name, and the Indictment used the pronouns "she" 
and "her," In spealtin.r of the person upon whom 
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tbe rape was committed: It was beld tbat thollirb 
It would have been better to use the word "female," 
as Ills the word used In the statute, yet the lanlrualre 
used sumclently showed that the rape was committed 
on a female, and was tberefore Irood. Taylor v. 
Com., 20 Gratt. 825. 

"Rn-Isb" Ie • Technical, The .... ore N_y Word. 
--It seems to be well settled that the word "ravish" 

. Is a technical term and necessary to be employed In 
the description of the offence In an Indictment for 
rape, and the omission thereof will not be s1lJlplied 
by an averment that the offender did "carnallY 
know." Christian v. Com.,. Gratt. 8M. However,lt 
seems thatln an Indictment for an attempt to commit 
rape under sec. 10, ch. lOll, Va. Code 18IlO. as amended 
by ch. 45. Acts 1871-7S. the word "ravish" as descrip
tive of the offence attempted, was not neCe88ary, 
bnt the words attemptlnlr "feloniouslY carnally to 
know," were Rumcient. ChriRtian v. 'Com ... Gratt. 
8M. 

B. ATTEMPT TO RAPE. 
In Oeneral-Wbat DeKl'lptio. Requls"'.-In an 

Indictment for an attempt to commit rape It Is 
necessary to describe the offence whlcb the accused 
1M cbarlred with havtnlr attempted to commit. with 
the same lew precision and certainty. and In the 
terms, wltb which It Is necessary to describe It In an 
Indictment for the commlBBIon of the offence Itself. 
A"lt Is necessary to use tbe technical word "ravish" 
In an Indictment for the offence Itself, so Is It necea
Rary to use It In the description of the offence In an 
Indictment for an attempt to commit rape and the 
omission of It will not be supplied by an averment 
that the offender did "carnally know." Christian T. 

. <:om., 28 Gratt. U64. 
'rhus, an Indictment for an auault with Intent to 

rape, Which allelreB that the defendant violently and 
feloniouslY made an assault on a female and 
feloniously did attempt to ravish her and carnally 
know her. alralnst her will and by force, sumclenUy 
cbarlres an act done towards the comml8810n of the 
offence.- CunnlDlrham v. Com., 88 Va. 111, 18 S. E. Rep. 
800. 

Wben .. 11141ct.ent Uu.-The Vlrlrinla A88embly 
In the se88lon of 182I-I1II, enacted a law, provldlnll 
that If any free nelrrD attempt by force or fraUd to 
have carnal knowledlre of a wblte female, he should 
be punished, at tbe discretion of the 'ury, eltber 
with death, or by conllnement In the penitentiary, 
not les8 tban live nor more than twenty years. Va. 
Code 1849, I I. In Fields' Case, 4 Lellrh IIf8 (1882), a 
free neno was Indicted for violently and felonlou.~ly 
maklnlr an a88ault upon. and attemptinlr to ravish, 
a white woman. The 'ury found the followlnl' 
hp"dal verdict: "We Dnd, from the evidence, that 
the prisoner did notlntend to bave carnal knowledlre 
of the within named S. L., as allelred In the Indict
ment, 'btl f01'ce,' bnt that he Intended to have snch 
('arnal knowledlre of her 'tlIltUe alt. tAIIU fIlIleep': that 
he made the attempt to have such carnalknowledlre 
of her when she was asleep, but U8ed no force except 
"ueh as was Incident to Irettlnlr In bed with her, and 
"trlpplnlr up her nllrht Irarment In which she was 
Kleeplnlr, and Which caused ber to awake. If tbe 
law be for the prisoner upon tbls Anding, then we 
lind him not IrDllty; but If &l'alnst blm, then we Dnd 
him IrDtlty, and, In that case, If the offence be not 
punishable by death, but by con1lnemenl In the 
pnbllc tall and penitentiary house, we ascertain the 
term of his Imprisonment therein, to be six years." 
The court found for the prisoner. 
It Is Impossible from the statement of the 

case to ascertain fullY the facts upon which 
the verdict was rendered. The 'ury found Ill< 

a fact that the prisoner did not "Intend to ban 
carnal knowledlrC by force, "-and as either "force" 
or "fraud" must be present In order to con· 
stltute tbe offence under tbe statute upon the 
authority of whlcb the prisoner was Indicted. 
and neither belnlr found by the 'ury, as declared 
In tbelr verdict. expressly so as to "force," aDd 
Impliedly as to "fraud," as there was no mentioD 
of It, the conrt was doubtle88 correct In acqulttlDr 
the prlsouer. Nevertheless, tbe verdict of the ,nl")' 
Is misleading. Tbey found that the prisoner did 
not Intend to have carnal knowledl'e, "by force," 
bnt that he did Intend to have such carnal knowl· 
edl'e of tbe womau "while she was asleep." Thill 
latter clause Is confuslnlr, and l1uless other material 
facts known to the 'ury, but Dot stated In the case. 
were found, the assumption tbat there was "DO 
force" intended Is controverted by snch latter Und
Inl'. If the facts were that lhe prisoner Intendoed to 
have Intercourse with the woman without ber COD· 
sent. and In the prosecution of such purpose. crept 
into bed with ·her, and stripped up her DII'ht I'ar
ments Intendlnlr to natlfy his p18sion while she 
was asleep, at wblcb point be was thwarted, there 
seems no escape from the coneluBlon that the ele
ments of an attempt to rape are present. 

At commOD law force Is an Innedlent of the 
crime. By numerous commoD·law authorities It I. 
held that, if a woman Is violated durlnlr sleep, or 
wb\1st stupeDed by Inebriation, narcotics, or In a 
At when consent cannot be presumed, tbe force 
neceaaarlly Incident to the act Is eDoulrh til consti
tute rape. I Whart. Cr. L. (8th Ed.), • 1I5eII" atO.; 
Min. Syn. Cr. 71, and authorities cited. Force as a 
neceaaary element of crime, as In rape, must not be 
physical; It may be mental occasioued by threats or 
tbe like. II Whart. Cr. Law. 18118; Am. & EDIr. Enc. 
Law (lilt Ed.) voL 8, p. l1li. To ascertain the intent 
Inferences must neceuarilY be drawn from the 
declaratiOns, threats, acts and other clrcumstanCCII 
In connection with the accU8ed's conduct In relation 
to the deed. The facts as they appear in tbe verdict 
of the principal case, would seem, upon sucb bare 
statement. which leaves tbem free from modftylnc 
clrcumstances, to 'ustlfy the Inference that the 
prisoner Intended to know the woman camaIb' 
without her consent; and this Intent &8 Inferred 
from the force Incidental to preparation for the act 
complishment of the act, Is lIumclent to constitute 
the "element of force" requisite for the crime. The 
several elements constltutlnlr an attempt to commit 
a crime consist of (I) The Intent (and by the hypoth
esis, tbls 18 Inferred from the conduct, declaratloDll. 
threats, and circumstances); (2) a direct, Ineffectnal 
act towards Its commlaalon; and that act must reach 
far enoulrb towards tbe accomplisbment of the de
Blred result to amount to the commencement of the 
consummation. See Hicks V. Com., 88 Va. _ II S. E. 
Rep. IOIU. RevertiDIr to the facts &l'a1n as reported 
and applying this teat. an altempt seems present. 
The plvoUl point upon which the whole qncstioD 
turns In ita last analysis seems to be the "lnteDt." 
In tbe above dlscu8810n this bas been assl1med as 
an Inference 'ustilled by tbe statement of the facll! 
In the verdict. ReadlDlr between the lines. bowever. 
and assuming the enstence of other facts, known to 
the tury, but not set forth In the verdict. the pre
ponderance of evidence may have 'I18t1Ded the ,ul")' 
In InferrlDlr that no InteDt to use force, or haye 
carnal knowledlre without the female's consent. was 
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l>resent. Thull. If It had been 8bo~ In evldeuce 
that the woman was the accused'Y concubine. or 
tbat he bad visited ber on other occasions and had 
Interconrse with her. tbere would be a prima laci, 
l>resumptlon tbat ber consent continued. whlcb pre
sumption mlirbt be strontr enoulrb to rebut tbe 
presumption tbat be Intended to have carnalknowl
edae without the consent of tbe woman. Otber sets 
of ctrcumstances produclnlr similar results mllrbt 
be assumed. some of wblcb may bave appeared In 
tbe evidence IrIven at tbe bearlnlr of tbe prlnctpal 
case. If such were true the abseuce of the mental 
element necessary to make out the crime could be 
IDferred by the jury. and properly so. Some such 
extenuatlnlr ctrcumstance was doubUe88 shown to 
tbe satisfaction of the jury. but the case as stated 
Is silent as to sucb facts. thus creatinlr a delrree of 
cODfuaton. 

Necuary AlletratloDL-An Indictment for an at· 
tempt to commit rape sbould show acts done. not 
merely to obtain "he consent of the female. but 
sbowlnlr a purpose to ravish ber qalnst her con· 
sent. They are nece88IU"Y elements or constituents 
of the crime of an attempt. Cbrlstlan v. Com .• 28 
Gratt.8M. 

So In an Indictment for an attempt to commit 
rape under sec. 8888. of Va. Code of 1881. some act 
towards tbe commission of tbe offence must be 
allelred. and at the trial proved: but It Is su1Jl.ctent 
to aver that the accused "violently and feloniously 
made an assault" In the attempt. Cunnlnlrham v. 
Com .• 88 Va. 8'7. 18 S. E. Rep. D. 

ADd In an IndlctmeDt qalnst a black man. for 
feloDfously attemptinlr to ravtsh a white woman. It 
was held that the Indictment was bad even after 
verdict uule88 It averred that she was a white 
woman .• 1 Rev. Code 18111. p. Ii85, see. 4: Com. v. 
Manu. 2 Va. Cas. 21D. 

But It seems that In an Indictment for an attempt to 
commlt·rape under sec. 10. of ch. 1l1li of the Va. Code 
of 181lO. as amended by ch. 46 of Acts of Assembly of 
1871-72. the word "ravish." descriptive of the offence 
attempted was not necessary. but the words 
attemptlntr "feloniously carnally to know." are 
sumctenl. It seems otherwise wben the Indictment 
j" for rape. Christian v. Com .• 28 Gratl. 11M. 

C. PROCEDURE. 
Fladlnl( aader ladlc:tmeat for Rape.-Qn au indict· 

meDt for rape. the jury may lInd the accused not 
Inlllty of rape. but IrUllty of an attempt to commit 
rape. Givens v. Com .• 211 Gratt. 880: Glover v. Com .• 
118 Va. 882.10 S. E. Rep. 420. 

LIII. RESCUB. 
An Indlctm!'nt at common law chartred the de

fendant wI\h reliCulnlr property that had been dis· 
trained by a sheriff for public dues. from a bailee 
to whORe safe keeplulr the sheriff had committed 
It. without cbarlrlntr that the defendant kuew In 
wbat rllrbt tbe bailee held It. The Indlctmeut was 
defective for not averrlnlr that the defendant had 
such Imowledlre. And such defect Is not cured 
by verdict. by the statute of jeofalls lu criminal 
cases. 1 Rev. Code. ch. 1811. , 44: Com. v. Israel •• 
Leltrb 875. 

uv. RBUOIOUS MBBTlNOS. 
An Indictment for dlsturblntr a relllrloUB conJl're

.ration need not set out the means by whlcb the dis
turbance and dlsquletinlr was effected. ThUB. In 
Com. v. Daniels. 2 Va. Cas. 402 (1824). an Indictment 
was found In tbe followlutrwords: "Vlrlrlnla. Lewis 
county. towit: Jurors for tbe commonwealth of Vlr-

IrInla. aud for the county of Lewis. upon their oath. 
tbat William Daniels. late of tbe' county of Lewis. 
yeoman. on tbe sixth day of October. In the year of 
our Lord 1822, with force and' arms. at a place com
monly called the Flat Woods. In the county of Lewis. 
wltbln the jurilldiction of tbe superior court of law 
for said county of Lewis. durlnlr relilrlous worship. 
did. on purpose. maliciously. and coutemptuouslY 
diSQuiet and disturb. a certain conlrretration of 
Methodists. belnlr then and there lawflllly aBBem· 
bled for the purpose of reliirlous worship. In con· 
tempt of public worship. to the evil example of all 
others In like cales offendlntr. coutrary to the form 
of the statute In that case made and provided. 
alralnst tbe peace and dltrnlty of the common· 
wealth." The defendant demurred to this Indict
ment. It was held that an Indlctmentfordlaturblnll' 
a relilrlous conlrrelratlon need not set out tbe means 
by which the dlsturblntr was effected. 

LV. ROBBBRY. 

eo .... on.Law P_ .5afflelent.-An Indictment 
clearly charlrlntr the felonious and forcible taklnlr. 
by the accused. froJll the person of WUllam Meyers. 
of tbe money and Iroods to the value specilled. by 
violence. and puttintr him. the said Meyers In fear. 
and that the money and troods thus takeu were the 
property of said Meyers. was demurred to on tbe 
Irround that It did not charlre the offence of "statu
tory robbery." The court held that there Is In Vlr
IrInla no such thlnlr as "statutory robbery": that I 
387 •• of the Code of 1881. does not create or dellne. 
butslmplY modilles the punishment of the common
law crime of robbery. by authorlzlntr the jury. at 
their discretion. to substitute for the prescribed 
punlllhment of death. Imprisonment In the peniten
tiarY for the term of not less tban ellrht nor more 
tban ellrhteen years: that the offence. wltb all It.. 
essential elements as dellned at common law. Is set 
forth with substantial accuracy. and as robbery 
under our statute differs In no respect from rob
bery at the common law an Indictment, trood as a 
common-law Indictment. Is Irood also under our 
statute. Houston v. Com .• 8'7 Va. 1l67. 12 S. E. Rep. 
1186. 

Wb.aCharce 'sa'Rel.at.-An Indictment allelrlnlr 
the felonious and forctble. taktnlr by the accused 
from the person of another. of Iroods and money of 
a named value. by violence and pnttlnlr him In fear. 
and that such Iroods and money were the property 
of 8uch other person. Is a snlliclent charlre of rob
bery at common law. Houston v. Com .• 8'7 Va. W. 
12 S. E. Rep. 1186. 

Deec:rfptloa 0' Property Stolea.-In an ladlctment 
for robbery. "sUver coin of the value of 11.00" Is a 
sumclent description of the property taken. An d 
upon the trial of such an Indictment It Is proper to 
permit the party. from whom the coin was taken. 
to IrIve evidence as to the number and value of the 
pieces taken. State v. Jackson. 28 W. Va. 2110. 

Flndlal' of Aaaault aader ladlc:t_at for Robbery.
An Indictment may be fatally defective as an Indict
ment for robbery. yet trood for an aBBault. More
over. If such Indictment allempts to .charlre the 
offence of robbery and Is bad for that offence and 
charlres an a88ault. It Is Irood for the lesser offence. 
and a motion to quash such Indictment Is properly 
overruled. State v. Howes. 28 W. Va. 1\0. 

Thus. an Indictment for robbery. which cbarlred 
that tbe prisoners "did make au aBBault upon G. and 
one Irold watcb did take. etc.. from the person and 
ualnst the will of G. etc .. feloniously and vlolenUy 
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did steal." tbe jury acquitted the prisoners of tbe 
felouy cbarlfed. but found tbem IfUllty of as .. ault 
and battery. The defendant moved In arrest of 
judlfment. because tbe verdict found tbem Ifullty of 
assanlt and battery, wblcb was no part of the cbarwe 
set fortb In tbe Indictment. The court beld the 
lindlnlf valid under Va. Code 1880, th. 208. 117. Hardy 
v. Com .. 17 Gratt. Ii82. 

And In State v. Howes. 28 W. Va. III. the defendant 
was Indicted for robbery; but the Indictment failed 
to cbarge. tbat the property was taken from the 
person forcibly and against the will of tbe party 
from wbom taken. The Indictment wa.'1 admitted by 
the state to be bad as an Indictment for robbery; 
and It was Insisted that as the Indictment was bad 
as an Indictment for robbery. It was also bad for an 
assault. and sbould be quashed. The jury found the 
defendant not IfUlltY of the felony charlfed; but 
found him IfU\lty of an assault. The court decided 
that while the Indictment falls short of chara1nlf the 
crime of robbery. It clearly charlfes an assault. for 
which the defendant was convicted. and the defend· 
ant certaluly has no right to complain. becanse he 
was not legally charged with tbe crime of robbery 
as well as for tbe assanlt, whlcb would necessarily 
precede that crime. If the Indictment properly 
charlfes an assault, the surplusalfe contained In tbe 
Indictment by reason of an Ilnsuccessful attempt to 
cbarlfe the higher crime will not vitiate It for the 
le!l8er one. which Is well charlfed. 

LVI. SABBATH BRBAKINO. 

Wbea Incllc:a.eat LIN ... Iut a Corporatl .. -.stat
ate.-Under the W. Va. Code In force In 1m. II 111. 17, 
ch. 1411. It was held In State v. B. " O. R. Co.. 1& W. 
Va. 8811 (18'78). that a corporation could be In
dicted for "Sabbath breaklnlf." The Indictment 
was against the railroad company for laborinlf at Its 
trade by runnlnlf over Its track on Sunday certain 
cars loaded with coaL But It seems that under the 
present W. Va. Code a railroad company cannot now 
be Indicted for runnlnlf trains on Sunday. There Is 
no law to sustalu sucb Indictment, as there has been 
a material change In the statutes relatinlf to the 
violation of the Sabbath. since the decision of State 
v. a " O. R. Co., III W. Va. 88Il. Thus, In State v. N. 
" W. R. Co .. 88 W. Va. 440, 10 S. E. Rep. 818. the N. " 
W. Railroad Company was Indicted on a Blmllar 
charge to tbat made aplnst tbe a " O. R. Company 
In 15 W. Va .•. viz.: forlaborinlf at Its usual call1nlf, 
tbat of a common carrier. runnlnlf over Its road 
loaded cars on Sunday, the same not being used In 
bonsehold or otber work ot necessity or charity. for 
tbe transportation of the mall. or of passeDirers or 
tbelr b&lflf&lre. The court said: "We hold tbat this 
proposition cannot be sustained. Since the deci
sions 'of this court In the case of State v. Railroad 
Company. 15 W. Va. _ 24 W. Va. 788. sustalnlnlfa 
prosecution alfalnst a railroad company for runnlnlf 
trains on Sunday. the statllte relatlulf to the subject 
bas been wreaUy cb&Dlred by chapter 128, Acts 1882. 
Sections HI. 17. chapter 1411. as found In the Codes of 
11MI8. 1887. respectively. which reads as follows." etc. 
Tbe court bere cited In Its opinion tbe statutes re
ferred to. and compared them. sbowlnlf a variance 
between them. and concluded tbat the change made 
by subsequent acts. prevented aDY Indictment belnlf 
.. ustalned alfalnst a corporation for carrylnlf on Its 
usual buslne!18 on tbe Sabbath day. For prOvisions 
of Vlra1nla laws relatlnlf to Sunday. see Va. Code 
1887. II 1I7\l9. 8801. B805. 8806; also. W. Va. Code 18l1li. 
ch. 1411. 15 IS, 17. 

SlIme-What Mat Be AI .... TllenID.-In au IDdl,'!' 
ment against a railroad company for belll6 fmll:': 
laborinlf at Its trade and call1Ulf on a certain Sa~ 
batb day It Is proper and necessary to al~. ttat 
8uch labor was not In household work or other work 
of necessity or charity; but It Is not necessan : .. 
allelfe that the defendant did not conaclenUou-:y 
believe that the seventh day of the week oqbt Ib bo: 
obfierved as a Sabbatb. or that It did not rdraic 
from all secular labor on that day. or that the labor 
was not done In the transportation of tbemaIL or "t 
passenlfers or their b&iflf&lre. The Indictment I. n"t 
defective In falllnif to state tbat the defendant ,I:c: 
not conscientlou,ly believe the seventh day ot the 
week ought to be observed as a Sabbath. etc. '!lie 
rule Is. "that where exceptions are in the enarlil Il 
part of a law. It must In the Indictment be cbaret"l! 
tbat the defendant Is not In any of them: but what 
comes in by way of proviso In a statute mu", k 
insisted on for the purpose of defense by the partY 
accused." See HUl's Case. & GJ;att. 1!82. The pro. .. i
Blon contained In the l7tb section of cb. IfP of \\' 
Va. Code. In force In 1m. Is In the nature of a pn,
viso. It Is not an exception in tbe enactiDir part •• t 
the law; and It was therefore unnecessary to n(.tic~ 
it In the indictment. even if the indictment had 1"'~11 
&lralnst a natural person. As a corporation caD Dot 
bave a conscientious bellef In reference to re~ioD' 
Questions. the proviso has no appllcatlon to thla ra .... : 
an. had It even been Inserted In the enactlDlr cjall~ 
In the 18th section. It would not have been prGl't'r to 
have noticed It In this indictment. It Is clear that 
the court did not err In refuslnlf to continue tbe r1LOoe 
upon the facts stated In the lirst exception. Stat" ... 
B. "0. R. Co .• 1& W. Va. 88Il. 

SuI_PIvot N_ry to Saetala IDd~t.-Hut 
Itlsnot necessary to sustain an Indlctment&lf&\n'; a 
corporation for Sabbath brealtluif. under the 18tll 
and 17th sections of ch. 1411 of the W. Va. Cod .... iD 
force In 18'78. to prove that tbe act charlfed '*&5 doce 
on tbe particular day named In the Indictment: It I,. 
sulftclent to prove that the defendant labored l:l ib 
trade or call1nif as allelfed In the Indictment nn a 
Sabbath day within one year before the lindine of 
the Indictment alfalnst It. and that such labor w.u 
not In housebold or other work of necesslt~· or 
charity. unleu It appears that tbe defendant I~ 

within one of the exceptions of the 17th section .-.1 
ch. 1411 of the Code of this state. State v. a 01: 0 lL 
R. (',G •• 15 W. Va. sa 

However. It Is notsumclently sustained bypro .. tDC 
that a part of a load of coal was transported .... rr 
tbe railroad on the day named in the Jndlctm .. Dt: 
but the assent of the corporation to the Sabbath 
breaklnlf. must be shown by provinlf tbat "ueb 
Sabbath breaklnlf was habitual or by other satis
factory evidence. and sr..ch assent cannot be inferred 
from a slnlfle breach of the Sabbath by the autbor. 
Ized alfents of tbe company while actlll6 within tbe 
scope of their employment. 

Nevertbeless. If on the trial a defendant co"~ 
ration proves that by a Ifeneral order It directed Its 
&lrent and employees not to ship IUU'thinl" esc.ept 
live stock and perishable freilfht on the Sabbath 
day. tbe jury may nevertbeless lind the defendant 
pllty.lfbyproof of tbe habltualrunnlUlf of freilrbl 
trains about the time the offence was committed. or 
from otber satisfactory evidence, the jury are .at
Islied tbat the runnlnlf of such trains In violation (.t 
Buch Ifeneral order met tbe assent of the corp<>
ration. State v. B. &; O. R. R. Co.. 15 W. Va. .. 
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LVU.SALES. 
WlthOlit LIceIue.-AD. Indictment wblcb cbarges 

tbat tbe defendant "unlawfully did sell music not 
tnanufactured by tbe seller. wltbln tbe state. 
without bavinllallcensetberefor according to law." 
Is 1l1X>d. It sutllc\entlY appearlna- tbat music Is a 
",,,,,"ies of goods. wares and merchandise. Com. v. 
S" ax. 18 Gratt. 7811. 

And an Information under tbe 1st sec. oftbe Actof 
Jo' ... hruary 18. 1886. Sess. Acts II!86-M, p. 82. ch. 2. In re
la tion to tbe assessmeut of taxes on licenses. must 
aU"l{e tbat tbe sale was "for profit or on commls· 
sloll or for otber compensation." or It will be fatally 
defl'ctlve on demurrer or on motion In arrest of 
j u ,hrment. Cousins v. Com., 111 Gratt. 80'7. 

Moreover. an Information for retalllna- mercban
di .. e without a license. concludes by clalmlna- a pen
alty Imposed by tbe statute; and upon tbe trial, tbe 
jury find tbe defendant a-ullty, they should assess 
tb" tine. If tbe jury merely find tbe defendant 
guilty, no judgment can be entered on tbe verdict: 
but it sbould be set aside by tbe conrt, and a new 
trial awarded .• Com. v. Scott. I> Gratt. 8Il8. 

LVIII. SLAVES. 
An Indictment under tbe statute, 1 Rev. Code, ch. 

III. '''·c. 18, p. 424, for allowlna- more tban five slaves, 
oth .. r tban his own, to be and remain atone time on 
tbe defendant's premises, need not charge that It 
""aK wltbout consent of tbe owners of tbe slavell. 
Cum. v. Foster. I> Gratt. 8IIIi. 

And In an Indictment for advislna- slaves to escape 
frum tbelr masters, It Is Improper to admit evidence 
to prove that tbe prisoner was a-ullty of advising the 
"la,'eN of another person. not named In the Indlct
lD"!lt. to abscond. Cole v. Com., I> Gratt. 8Il8. 

.LlX. STABBINO. 

Sl'e alii', "Asllault and Battery." 
On an Indictment for unlawfulstabblna-nnder the 

statute of Virginia. a verdict of "gnllty of unlawful 
"tal,blna-." will not antborlze a judgment: but the 
~'ourt shonld direct a new trial. Marsball v. Com .. 
r. « : ratt. eea. 

LX. 'sEDUCTION. 

In ae-aa.-Before tbe Statute of Clrcumspecte· 
a/Catls, 18 Edw. I, the Court of Klna-'s Bench pnn
h.h .. d offences of Incontinency, but since tbat 
.. tatute, tbe copizance of snch offences, bas been 
transferred to the ecclesiastical courts. 

.\!< beld In Anderson v. Com., I> Rand. 617 (111211), tbe 
offences of adultery, fornication and tbe like, could 
not be pnnlshed by our courts of law. as common· 
law offences, unless they be accompanied wi tb otber 
circumstances, wblch of themselves constitute a 
IDlsdemeanor; sucb as the public commission of tbe 
act. or a conspiracY. The statutory offence must be 
punl!Jhed according to tbe statute. Tbe seduction 
and abduction of a femaleoverslzteen years of age, 
~Inlf not within tbe statute caunot be pnnlsbed by 
indictment. It would be otberwise If a conspiracY 
had been chara-ed. Since thiN decision, wblch was 
In ll1U, by tbe general court, the law has been mate· 
rially changed. The Va. Acts of 1817-8, p. 288, S 18, Va. 
Code 1887, 18B77. provide tbat. any perllOn wbo "ball 
seduce and have illicit connection wltb an unmar
ried female of previous chaste character. sball be 
.. nllLY of a felony, and upon conviction tbereof, sball 
be punished by conflnemeut In the penitentiary not 
less than two nor more than ten years. And as Va. 
Code 1887, 18IMIO, provides that no person sball be put 
upon trial for any felony nnless an Indictment sball 

bave first been found by a a-rand jnry In a court of 
competent jurisdiction. It follows tbat a prosecution 
uow for seduction, must be on an Indictment. See 
Hausenfiuck v. ('-om .• 8Ii Va. 701. 8 S. E. Rep.688. . 

VarlllDce.-Tbougb one count in an Indictment 
cbara-es tbe seduction to bave been committed on a 
certain day and another count cbara-es tbe same 
offence to bave been committed on a different day, 
the same ollence Is cbarged In eacb count, and tbe 
only difference Is as to tbe time of Its commission, 
sucb an Indictment Is good upon demurrer. And It 
Is not error to refuse to compel an election between 
the dates. Hausenfluck v. Com., 8Ii Va. 702. 8 S. E. 
Rep. 688. 

nlsJolllcler.-The first count In an Indictment for 
seduction cbara-ed tbe crime to have been committed 
on the 24tb day of May, UBI. and the second cbarged 
"afterwards, to wit. on tbe 20tb day of June In tbe 
Yl'ar 1888," etc., the crime was committed. The 
Indictment was demurred to on tbe a-round of 
misjoinder of counts. The court overruled tbe de
murrer. saylna- as follows: "In tbls case eacb count 
sets fortb the same crime as committed on dlfferenl 
days, and there was no misjoinder of counts, and 
the court properly ezerclsed Its discretion In not 
Quashing the Indictment or either count. and In not 
conflnlna- tbe evidence to any particular day." Hau
senfluck v. Com .. 8Ii Va. 701. 8 S. E. Rep. ess. 

Election 1Iet_ Coants.-An Indictment for 
seduction chara-ed the crime to bave been committed 
at different times In different counts. A motion 
wa..~ made to compel the state to elect on Which count 
It would prosecute tbe prisoner. The court beld 
as follows: ''Tbe Indictment In tbls case cbarged 
tbe same offence In eacb count. and the only differ· 
ence Is as to tbe time of Its commission. Tbls could 
not be two o1feuces. Tbe offence could only be com· 
mltted once between tbe same parties, and, while 
the second couut might have been, and probably 
was unnecessary, It conld In no wise confound the 
accused nor distract the jury," and the motion was 
overruled. Hansenfluck v. Com.,8Ii Va. 701. B S. E. 
Rep. 688. 

LXI. SHOOTINO. 
See all/~, "Maybem": also. "Assault and Battery." 
Avermeats-"Peloaloasly Done." -An Indictment 

for malicious sbootlnlr, ougbt to cbara-e tbat It was 
dane fdolllou.'". and this under the Act of 1817, wblcb 
does not In terms declare It a felony, but makes It 
punishable wltb penitentiary confinement. TrImble 
v. Com .. 2 Va. Cas. 148. 

Intent.-Altbougb tbe statute aa-ainst unlawful 
sbootlnlr, etc .. amxes a penalty wbeu tbe act Is done 
wltb tbe Intent to maim. diM figure, disable or kill (In 
the disjunctive). yet the Indictment sbould cbara-e 
the Intent.~ conjunctively, Althougb all of tbe In
tents be laid. yet proof of either supports tbe Indict· 
ment. Anlrel v. Com .. 2 Va. Cas. 231. 

And If a person Indicted for sbootlng another 
with Intent to maim, dillfigure, disable and kill him. 
and nnder tbe W. Va. Acts of 1881. cb. 29. I I, takes 
the stand as a wituess In bls own bebalf,lt I .. compe
petent to ask blm, witb wbat intent he shot at tbe 
llerson be tried to sboot. State v. Meadows, IB W. 
Va.lIIiII. 

Varlance.-If A Is Indicted for sbootina- C wltb 
Intent to maim, dlsfllrure. disable or kill blm. and 
the proof Is, tbat be sbot at B and missed and accl· 
dently bit C, be can be convicted on such Indictment 
for shootinlrC wltb Intent to maim, dlsfla-ure, disable, 
aud kill him. But If A Is Indicted for an attempt to 
sboot C with Intent to maim. disfigure, disable. and 
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kill h m. d C Is fact and t oof Is. i 

that the attempt was to shoot B. and not C. he can
not be convicted under the Indictment. State v. 
Mead 8W. V 

Surp p.-In v. N m. 18 a.859. 
there was an 'Indictment und act rnlng 
malicious and unlawful shooting. etc .• contained In 
the W. Va. Code 1869. ch. 144. 19. which charged. that 
the I' r. "wi rtaln' or rev • etc .• 
felon and his m afore t did 
shoot one LewlsD I' ey.Jr.. Intent The 
jury found the prisoner "lrullty of unlawful shoot
Ing. with Intent," etc .• without saylna- whom he 
shot, xed th of h rison n the 
penit y at 0 ar. T reme held 
that wer c Id not nove II the 
motion to Quash. and In overruling the demurrer to 
the Indictment. because. although It alleged the 
weapo the a1 tive as " ·tolor ver." 
the e Ion "0 olver" mere s sue. 
and be re • and fore ot be 
proved. 

So where upon the Indictment under the act con-
cernl lIdou unla hootln . CW. 
Va. C 8l1li. ch 9). w chara-e t the 
prisoner. 'wlth taln I' r rev etc .. 
feloniously and with his malice aforethoulrht did 
shoot one Lewis Dempsey. Jr .• with Intent," etc .• the 
jury the I' r "a-u unla hoot-
Ing. ntent, .. wit aylna- m he 
shot, xed th m of h rison n the 
penitentiary at one year. It Is not error for the court 
to overrule a motion to quash: and to overrule a 
demu 0 the tment use. a Irh It 
allelr weapo the a.l tlve. a pistol 
or a vert" nress or re ." 18 
mere surplusaa-e, and should be rejected. and there
fore does not have to be proved. State v. Newsom, 
18W. 

Mal Woua etc., M Prov nder 
lee. 0 Va. 1887. a ner I d for 
malicious cuttlnlr and woundlnlr with Intent to 
maim. dlsfta-ure, disable. and kill. may be convicted 
of uu' cutti d wou with s tent. 
or m of ass and b • If th ence 
Intro prOT h offe Mon ry T. 
Com., 98 Va. 840, 86 S. E. Rep. 871; Canada v. Com., 2S 
Gratt.899. ' 

L 

See a t. 'Assa d Batt • also.' tinlr." 
A person Indicted for a trespass. with force and 

arms, may be prosecuted to ouUawry. Com. v. 
Hale. Cas. Sf 

Wb t Be A la lUI ent f awful 
Tre.pau.-And an ludlctment under f I. C • of the 
IItatute of 1822-1I8. for punishing willful trespasserK. 
must allelre that the property taken away by the 
defen belon to ano perso m. v. 
lsrae Igh 67l\ 

Indlc:tment for Mallclou. Trespau-Not Error to Omit 
Words "But Not Pelonlously."-However.ln an Indict· 
ment for malicious treRpass. It Is not error to omit 
the w "but Ion lou these s not 
const g any the d tion 0 IUon 
of the offence. but Inserted out of abundant caution 
to exclude the possible conclusion or Inference that 
the lea-\slature Intended thereby to confound mali· 
clous asses lonles e v. Co ratt. 
ee2. 

AN NOT 

*Sh£ 

D. 

n v. T omm 

878 

ealth. 

April Term. 1858. Richmond. 

ped Pr - Wri ror AI <*til 
Ion of ate Co A prls conTie 

elony saw rror. Is dlr 
to operate as a /N.Iper,edea.: and he then escapes 
from jail. The appellate court will dlscharye so 

eh of der a ng the of e 
ected perat IUper. 0 the 
nt. A 11 fur direct the 'IF 

error be dismissed by a certain day. unless It .. ball 
be made to appear to the court by that day. that 

plain . error I cnstod' f the I' 
cerof w. 

hn W. rma indi. tried 
convicted in the Circuit court of Culpeper 
county, for a felony in advising a 'slave to 

ond f his m ; !In was 
ed to year prlS0 nt in 
tenti Fro s jud nt he 

tained a writ of error from this court, which 
was directed to operate as a Sbpersedeas to 

'udgm Wh' he c as 
in th urt t rison roke 
absc d. A then aUo 

general moved the court for a rule upon the 
prisoner to show cause why the court should 

set as' he s edeas post 
heari the "nt pris 
ld re 0 the per cu ; an 

same was made. 
The motion was argued by The Attorney 

G eral, for the commonwealth, and b 
ford, he p er. 
LLE ., de ed the gmen 

the court: 
The argument as well of the attorney 

ral i pport f aid r 1 as of th 
sel ppea or th ainti 

r in sitio ereto, ing 
maturely considered, and it appear-

678 ing that said *plaintiff in error has 
since the jud ment of conviction 

ped f custo nd is at 1 
cons d by ourt so 

of the order awarding the wnt of error 1D 
this case as directed it to operate as a super
sedeas to the judgment of conviction in the 

tion s rth, schar and 
her 0 d, th id wr erro 

dIsmissed on the first day of May next, un
less it shall be made to appear to this court. 
on or before the day last aforesaid, that 

plai in er in y of 
er offi of th . 

Ordered, that a copy of thIS order be cer
tified to the Circuit court of Culpeper 
county. 

*p Iv. T omm alth. 
April Term. 18611. Richmond. 

aamlnc-Publlc: P1_-Case at Bar.t-A room. In an 

e prln ase cI d app In Left 
m .. 20 7lI8: lin T. • III V 

.29 S. E. Rep. I. State T. onDers, . Va. 6-
II. I~; State v. Sites. 20 W. Va. 16: Allen v. State. 17 
Sup. Ct. Rep. 027. 166 U. S. 138. 

e prlD case 
ast, 81 a. S88, 

anda 
Rep. 

edln 
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out·bouse wltbln tbe enclosure of a tavern lot, 
wblcb bad at one time been used In connection 
wltb tbe tavern. and tbe room over wblcb Is still 
so used, bavln« been rented by a third party and 

Grattan, for the appellant. 
The Attorney General, for the common

wealth. 

held. used and controlled by him, Independent of DANIEL, J, The prosecution in this 
the proprietor of tbe tavern. though tbe occupier case was had under the 4th section of chap
boarded at the tavern. and the servants belonlrin« ter 198 of the Code, by which a fine of thirty 
to It attended to tbe room, Is not a part of the dollars is imposed on any free person who, 
ordinary. nor Is It a public place. In tbe sense of at an ordinary, race-field or other public 
the act, Code, ch. 188, ''-P. 7t1.t place, shall play at any game except,bowls, 

chess, backgammon, draughts, or a bcensed 
This was a presentment in the Circuit game. And the specific charge was for 

court of Henry county, at the April term playing at an unlawful game, with cards, 
1857 against Andrew J., Purcell and seven at the ordinary of Mrs. Mead in Mar
oth~s, for that they' 'did play at an unlaw- 681 tinsville *in the county of Henry. 
ful game with card at the ordinary of Per- The playing at a game with cards 
nella A. Mead in Martinsville in said county was proved; but it was not proved that 
of Henry." Purcell's case was tried sepa- there was any betting on the game, and the 
rately, and there was a verdict and judg- issue was narrowed to the enquiry, whether 
ment for the commonwealth. the room in which the playing took place, 

After the verdict Purcell moved the court was in the contemplation of the statute a 
to set it aRide and grant him a new trial, part of the ordinary. 
on the ground that the evidence did not The establishment of an ordinary may 
warrant the verdict. But the court over- be composed of several houses, or it may be 
ruled the motion, and he excepted. kept in a single house, or in a part of a 

The only question was whether the place house; the other portions being held in a 
where the playing was done was a part of different right, and appropriated to an in. 
the ordinary in the sense of the statute. dependent business or use. 
The playing was in a room held and oc- If we suppose a sale or lease, for the pur
cupied at the time by Hill C. Redd as a law poses of an ordinary, of a portion only of 
office. This office was on the premises on an establishment, the whole of which, pre. 
which is situated the tavern-house of Mra. vious thereto, was held and occupied as a 

Mead, a licensed tavern-keeper, about private dwelling, the remaining portion 
680 thirty yards distant from the *same, thereof being still retained and occupied by 

and within the enclosure around the the vendor or lessor as before, for his own 
tavern-house. The playing was in the night exclusive use, it could hardly be maintained 
time, and after the business hours of the in such a case that the vendor or lessor, his 
occupant of the office were over; and when family or guests, for a mere playing at 
it took place, the doors and windows were cards, in a house or room belonging to the 
closed, and no noise or loud talking occurred part so retained, could be convicted of 
during the time. Redd had rented the said gaming at an ordinary. 
office, which is on the front floor, from the Without a statute so declaring, would the 
proprietor of tbe tavern, for and during the rule be changed by merely reversing the 
year in which the playing took place, at order, in the holding of the establishment, 
thirty dollars a year, and he had the exclu- and supposing that the house or room, 
sive control of the office during that time, though at one time constituting a part of 
and furnished his own bed and lights for an ordinary, is, at the time of the playing, 
said time; but himself and said room were in the exclusive occupancy of a party, who, 
attended by the servants of the ordinary. under a sale or lease, has in good faith 
He was at the time of the playing a boarder, converted such house or room into a private 
contracted for at the time of renting the dwelling? I should think not. 
room, at said ordinary, under a contract In the absence of such a statute, no good 
separate from, bl1t made at tbe same time reason is perceived why, when the business 
with the renting of the room; and by the of the ordinary is conducted in several 
terms of said· renting he was to have houses, one or more of them, or, when the 
the right to hold and occupy said office, ordinary is kept in one house only, one or 
whether or not he continued to board at said more of its apartments might not by a sale 
ordinary, until the end of the ·year. Before or lease and an excll1sive dedication to other 
said renting the room was held and used for purposes, be to all legal intents severed and 
the accommodation of guests at the ordi- disconnected from the ordinary. And (in 
nary; and the room above said office was .uch a state of the law) the true en-
during the same time, so used. 682 quiry *in a case of the kind before us 

Upon the application of Purcell, this would seem to be, not whether at some 
court granted him a writ of error to the time previous thereto, the house or room in 
judgment. question constituted a part of the ordinary, 

See mODQlfraphtc not. on "Gamln«" appended on or was held as an appendage thereto, or 
Neal v. Com .. III GratL 811. used in connection with it, in the conduct 

fThe act Imposes a f!.ne of tblrty dollars on any of its business, but whether at the time of 
penon who plays, or bets on the sides of tbose who the playing .such was in ~th the case. 

laY "at any ordinary. race·f!.eld or otber public If at the ~lme of the plaYing such house 
:la~." at any «ame, except bowls. chess, back- or room be 10 the occupancy of a party who, 
pmmon, drau«bts or a licensed «ame, I having no concern or interest in the busi-
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ness of the ordinary, has honestly bought· from the character of the game, or the 
or leased it and appropriated it to his own character of the place at which the game 
private and exclusive use, a conviction for is played, is defined in the preceding sec
such playing would seem to me to be un- tion of the chapter. The offence of playing 
warranted either by the letter or spirit of a at an unlawful game and the offence of 
law which prohibits such playing only when permitting such game to be played by 
it takes place at "an ordinary. race-field or others, are distinct and substantive of
other public place." fences; and they are made the subject of 

In comparing the 198th chapter of the distinct and separate sections. Having 
Code of 1849 with the 147th chapter of the given the definition of unlawful gam
Code of 1819, it will be seen that the two 684 ing, and disposed -apparently of that 
statutes vary from each other materially in offence in distinct and appropriate 
their mode of treating the subject under sections of the chapter, we can hardly sup
consideration. The act of 1819, after pro- pose, in the absence of plain indications of 
hibiting the playing at any game except such an intent, that it was the purpose "f 
bowls, &c., in an ordinary, &c., in the 5th the legislature to assign to subsequent sec
section, proceeds, afterwards in the 16th tions, devoted in terms to another offence. 
section. to declare that every house, out- the task of enlarging by implication the 
house,booth, arbor, garden and place within definition of the first mentioned offedce. 
the curtilage of the principal house. tavern, Such a mode of legislating upon the subject 
messuage or tenement, or in any wise ap- would be irregular and illogical, and obvi
purtenant thereto, or at any time held ously inconsistent with the general scheme 
th~rewith, shall be considered as a part of and structure of the statute. 
the tavern, unless the same shall have been As a means of suppressing the vice of 
bona fide leased to some other person, by unlawful gaming, aud of removing it as far 
deed indented and recorded, &c. But in the as possible from places of public resort, it 
act of 1849 there is no declaration as to was altogether competent and proper for tbe 
what shall be deemed and taken to be parts legislature to enjoin it upon every keeper 
of the ordinary. It is true, that in the 6th of an ordinary, as a duty, to give informa
and 7th sections of the last mentioned act, tion of all commissions of tbe offence 00-
a fine is imposed on a keeper of an ordinary currinJt" not only at all places connected 
or house of entertainment, for permitting with his ordinary and within his control, 
unlawful gaming at his house or at any but also at all places which may have been 
out-house, booth or arbor, or other place at any time held with the ordinary, though 

appurtenant thereto or held there- at tbe time of the commiuion of the offence. 
683 with; ·and it is declared that in a they may be in the exclusive use and occu-

prosecution therefor, if the gaming pancy of persons who under bona fide leases 
be proved, it shall be presumed that it was have severed them from all connection with 
permitted by the keeper of the house, unless the business of the ordinary; but there 
it appear that he did not know of or suspect arises no nt:cessary implication that in do
such gaming, or that he endeavored to pre- ing thil!' the legislature meant to indicate 
"ent it, and gave information against the that a mere playing with cards at any of 
players. And in the 8th section, it is further the places last mentioned, should be deemed 
provided that if the keeper of such a house and taken as a pla.ving at an ordinary. and 
let or hire to another person any out-house so be treated as unlawful gaming. 
or other plad! which has been at any time If it had been the purpose of the legislature 
appurtenant to or held with the house kept to make any distinction between a mere 
by him, with intent that unlawful gaming playing with cards at a private house. ne,-er 
be permitted thereat, he shall suffer the held with or in any manner connected with 
same punishment and incur the same for- an ordinary, and a like playing at a private 
feiture as if such unlawful gaming were house, which, though at some time so held 
permitted at his own principal house; and or connected, is at the time of the playing 
in a prosecution therefor, if the gaming be in the occupancy of a tenant in good faith 
proved, it shall be presumed that such Ottt- renting and holding it for his OWll lawful 
house or other place was let or hired with and exclusive use, it is but reasonable to 
intent aforesaid. unleu the presumption be suppose they would have declared such 
repelled in the manner mentioned in the 68S ·purpose in plain and unambiguous 
7th section; which (as we have seen) is by terms. They have made no such dec
its being made to appear that he did not laration; a'ltd after allowing to the statute 
know of or suspect such gaming, or tbat he the benefit of the most liberal construction 
endeavored to prevent it, and gave informa- that can be justly claimed for it, in virtue 
tion against the players. But these sections of its character as a remedial law, I have 
are obviously pointed at tbe keeper of the been unable to perceive that the inference 
house alone. They make him responsible of such a purpose is fairly deducible from 
for the offence of unlawful gaming, when any of its provisions. 
committed by other persons at the houses Applying the views thus taken of the law 
and places mentioned, even though such to the facts certified. I am led to the con
houses or places be at the time rented out, clusion that the judgment of the Circuit 
unless he eXCUlpate himself in the manner court cannot be sustained. For though the 
indicated; but they do not declare in what room in which the playing took place (and 
the offence of unlawful gaming consists. which was within the same enclosure with 
~hat offence, whether its illegality arises, the main building. about thirty yards dis-
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tant from the latter), had at one time been 
held with and used as an appendage to the 
ta vern, such was not the' case at the time of 
the playing. It was in the exclusive hold
ing and occupancy of the witness Redd, 
who had rented it for the year as a law 
office. The fact that he was a boarder at 
the tavern, makes no difference; by the 
terms of the renting he was to have the 
right to hold and occupy the office until 
the end of the year, whether he continued to 
board at the tavern or not. His use of the 
room was not in any wise incidental to, or 
dependent upon his being a guest or boarder 
at the tavern, but was enjoyed by force of 
his rights as tenant. Nor is the case 
affected by the use of the room above his 
for the accommodation of the guests of the 
tavern. It does not appear that the acceaa 
to that room was through the room in ques
tion, and the inference that such was the 
case is repelled by the consideration that 
the latter was used by Redd as a law office, 
and that he had. as is stated in the certifi
cate, the exclusive control over it. 

The severance of the room in question, 
therefore, from the tavern, in tenure, 

6R6 occupancy, use and control, *seems to 
have been complete. And the charge 

in the presentment is thus, I think, Dot 
sustained. 

I think the judgment should be reversed, 
the verdict set aside, and the cause remanded 
for a new trial. 

The other judges concurred in the opinion 
of Daniel, J. 

Judgment reversed. 

687 *Scott v. The Commonwealth. 

July Term. 1858, Lewlsbura-. 

•. Po,..,.." and Coanterfeltlnc-Bxa .. lnatlon-Indlct
_t.'"-A prlsouer Is examined for forlrlnlr and 
counterfettlDlr twenty-four pieces of sUver coin. 
and Is sent OD to the Circuit court for further 
triaL He cannot be Indicted for feloniously hav
Inlr In his posaeaalon ten or more pieces of COlD. 
with Intent to alter and employ the same as true. 

2. ~n of Porpd eot.-IDCllctmmt-Al .... 
tIOlU.--An indictment under the statute. Code. ch. 
1113, Ie. p. 788, for feloniouslY havlDlr In his posses· 
!don more than ten pieces of forged or base coin. 
must allea-e that the prisoner had them In his 
possession at the same time; and the charge that 
on a certain day he had them In his p088ellslon. Is 
not su1llclent. t 

oJ. SaID_Appellate PrIlctlce-RetaHl of Lower CoIIrt 
to ~ DefectIve Coaat-Cue at Bar. '"-There are 
counts In an indictment for fomDir and counter
feltlntr coin. and also a count for feloniously hav-

-See monoa-raphlc ftOt6 on "Indictments. Infor-
mations and Presentments" appended to Boyle v. 
('.om .• 14 Gratt. 874; monOirraphlc ftOt6 on "Forlrery 
and Counterfeltinlr" appended to Coleman v. Com .• 
25 Gra tt. 8115. 

+code. ch. 1011, I e. p.?1I8. "If a free person have In 
his possession fOrlred bank notes. or pieces of forlred 
or base coin. such as are mentioned In the third 

V R, 14 Gratt-43 

IDir In his poSlles.~lon twenty pieces of foreed coin. 
not saylnlr. '"at the same time." The prisoner ha v· 
Inlr moved the court to Quash the last count, which 
Is overruled. there Is verdict and judlrment qalnst 
him. and he obtains a writ of error. This court 
holdlnlr that the counlls bad as an Indictment for a 
felony. will not permit It to stand as a count for a 
misdemeanor. but will reverse tbe judlrment. and 
Qnasb the count. 

4. Indlct_t'"-JoiDClerof CoWlu*-Peiony aDd M ... 
___ .-QUAm.: If In an Indictment counts for 
a felony and for a misdemeanor may be joined. 

It seems not.I 

688 *Isaac B. Scott was examined be-
fore the County court of Giles county 

for a felony, in that he did, on the day 
of September 1857, in said county, felo
niouslyand falsely forge and counterfeit 
divers, viz: twent,-four pieces of silver 
coin current in thls commonwealth by the 
la'tvs and usages thereof called half dollars, 
with intent to deceive and defraud: And 
the court ordered that he should be further 
tried before the Circuit cou,·t of said county 
for the felony with which he stands 
charged. 

At the April term 1858 of the Circuit court 
of Giles county, the grand jury found an 
indictment against Scott, which contained 
seven counts. The first three counts were 
for forging and counterfeiting coin. The 
fourth count charged that on a certain day 
in the county aforesaid, he feloniously did 
have in his possession twenty pieces of base 
coin current in this commonwealth by the 
laws and usages thereof, known and called 
half dollars, with intent to utter and employ 
the same as true, he then and there well 
knowing, &c. The fifth, sixth and seventh 
counts were for uttering counterfeit coin, 
and making or having in his possession 
instruments for counterfeiting. 

When the prisoner was arraigned he 
moved the court to quash the fourth, fifth, 

section of tbls chapter. knowlDir the same to be 
fOrlred or base. with Intent to utter or employ the 
same as true. be aball. If the number of such notes 
or pieces of coin In bls possession at the same time. 
be ten or more, be con!lned In the penitentiary not 
leBB thau one normore tban !lve years; and If the 
number thereof be less than ten. be punished as for 
a misdemeanor." 

Un Mitchell's Case. 98 Va. '178. IlO S. E. Rep. 8112, It 
was said; "In point of law It Is no objection that 
several misdemeanors of the same nature. and 
upon which tbe same. or a similar judlrment may be 
a1ven. are contained In different counts of tbe same 
Indictment. Tbls bas been lonlr the Ireneral and 
well·settledrule of the common law. aud cannot be 
now questioned. 1 Chltty.Cr. Law 2411; Dowdy v. 
Com .• \I Gratt. 727; SCOW. (Jtu6. 14 Grate. fJ87; I Bisbop's 
Cr. Pro .. sec. 4li2." 

As to tbe query contained In the fourth headnote. 
see also. Hardy v. Com .. 17 Gratt. l51K.t "11. 

ICode. cb. 208, S 28. p. m. "If a person Indicted of 
felony be by tbe jury acquitted of part alld convicted 
of part of tbe offence cbarlred. be sball be sentenced 
for such part as be Is convicted of. If tbe aame be 
substantially charlred In the Indictment. whether 
it be felony or misdemeanor." 
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sixth and seventh counts in the indictment, 
upon the ground that he had never been 
examined before the County court of Giles 
for the offence charged against him in 
these counts; and he also moved the court 
to quash the fourth count, on the ground 
that the charge therein set out was not in 
the language of the statute; which makes 
the possession of ten pieces or more of base 
coin at the same time a felony. But the 
court overruled the motion as to the fourth 
count, and sustained it as to the fifth, sixth 
and seventh. And thereupon the prisoner 
excepted. 

Upon 'the trial several exceptions were 
taken, but one of which it is necessary 

689 to notice. After the evidence *had 
been introduced, the attorney for the 

commonwealth moved the court to instruct 
the jury, that if they believed from the 
evidence in the cause, that the prisoner 
before the finding of the indictment, had in 
his possession in Giles county, ten -pieces 
or more of the base, forged and counterfeit 
coin, referred to in the indictment, know
ing the same to be base and forged, with a 
felonious intent, then he &hould be found 
guilty under the fourth count of the indict
ment. This instruction the court gave; and 
the prisoner excepted. 

The jury found the prisoner guilty, and 
fixed the term of his imprisonment at three 
years: And the court rendered a judgment 
accordingly. Whereupon the prisoner ap
plied to this court for a writ of error; which 
was allowed. 

have been thus declared to distipguish for
gery from uttering and publishing. And I 
do not think that the attorney general has 
succeeded in his effort to place this case 
outside of the reason and influence of the 
cases of Page and Mowbray. I can not 
accede to the correctness of his position, 
that the charge of feloniously having base 
coin in possession is necessarily involved 
in the charge of forging it. ll'or if it be 
conceded that the act of forging necessarily 
implies the possession, by the counterfeiter. 
of the coin, during the process of its fabri
cation, and at and (for an instant at leabt) 
after the completion of the process, it is yet 
obvious that the necessity of such an im
plication does not extend to the possession 
of any given number of pieces of the coill 
at one and the same point of time. 'The 
offence of II forging ten or more pieces of 
coin,',' would be complete, though it should 
appear that each piece in succession "'as 
commenced and finished, and had passed 
out of the hands, and beyond the control of 
the forger. before another came into his 
possession; Whilst in order to make out the 
felony of having such coin in possession, 
the statute, in terms, requires it to be 
shown that the party accused had in his 
possession ten or more pi'eces at the same 
time. The judgment of the County court, 
therefore, remanding the prisoner to be tried 
for forging and counterfeiting twenty-four 
pieces of coin, does not serve to show that 
he has been examined for the offence of 
having said pieces or any ten of them in 

his possession at the same time. Staples, for the prisoner. 
The Attorney General, for the 

wealth. 
common- 691 -In cases of feb;mious homicide, and 

some other crimes not necessary to be 

DANIEL, :T. It seems to me that the 
prisoner's objections to the fourth count of 
the indictment, were both well taken. 

The forging of coin, and the felonious 
having in possession such forged coin, are 
distinct and substantive offences. Code, 
ch. 193, i 3 and 6. 

In Page v. Commonwealth, 9 Leigh 683, 
it was decided by the General court, that 
an examination of the prisoner for "felo
niously using and employing as true, for his 
own benefit, a certain counterfeit note, well 
knowing the same to be counterfeit," did 
not warrant counts in the indictment for 
forging the note, and that the Circuit court 
erred in refusing to quash said counts, on 
the motion of the prisoner. And in Com
monwealth v. Mowbray, 11 Leigh 643, where 
the prisoner was examined and remanded 
to the Circuit court for forging an order, 
the same court decided that such proceeding 

was not sufficient ground on which to 
690 fQltnd an indictment -for uttering 

and publishing the order; and that 
the Circuit court erred in refusing to enter
tain the prisoner's motion to quash counts 
in the indictment charging him with the 
latter offence. 

To my mind, the features which mark 
the felonious possession of forged coin, as 
an offence different from that of the forgery 
of the same, are as distinct as those which 

instanced, a single act constitutes the 
basis and main element of each of a series 
of offences which are severally graduated 
and especially characterized by the greater 
or less degree of malice or wickedness of 
motive with which the felonious act Jr.a,. 
have been perpetrated. In such cases the 
order of the examining court remanding the 
accused to the Circuit court, to be tried for 
the felonious act aforesaid, is a sufficient 
warrant and authority for indicting .. nd 
trying him for all or anyone of the offences 
in the series. But the reason of such a rule 
does not extend to the several offences of 
forging, uttering, and feloniously having 
in possession base coin. It is true that 
these offences have certain properties and 
qualities common to them all. They each 
consist in frauds practiced or intended in 
respect to the current coin; and in order to 
convict a party of anyone of the offences, 
it is necessary to show: that there has been 
a forgery of the coin. These offences are 
thus of a kindred character, and belong to 
the same class. But they do not constitute 
such a series of offences as to justify its 
being predicated of anyone of them that it 
is the major, and includes within itself. 
necessarily, all the elements of the other 
two, or of either one of theln. In enquir
ing into an act of forgery, you do not nec
essarily institute an examination into the 
act of uttering the thing forged. And in 
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enquiring into the act of felonious uttering 
(though it be necessary to enquire whether. 
the coin is forged), it is not necessary to 
enquire whether the accused was the forger. 
And so an examination into either of these 
two offences would be perfect, without any 
enquiry as to whether the party accused had 
at the same time ten or more pieces of the 
base coin in his possession; and vice versa. 

It is the right of persons charged with 
crime, to insist that an examination 

into the facts, the specific unlawful 
692 *acts constituting the offence of which 

they are accused, shall precede any 
indictment against them. When, therefore, 
a party indicted for feloniously having in 
his possession base coin, objects to the 
charge, on the ground that he has not been 
previously examined for the offence, such 
objection is not met by showing that he has 
been examined for either of the two other 
offences of a kindred character. 

It seems to me, that the objection of the 
prisoner to the fourth count, for defects 
apparent on its face. was also clearly well 
taken. The charge that the prisoner "had 
in his possession twenty pieces of base 
coin" on a particular day, "the day and 
year last aforesaid," mentioned in the pre
ceding counts, did not, expressly or by nec
essary implication, allege that he had ten or 
more of such pieces in his possession at the 
same time. The truth of such a charge is 
not at all inconsistent with the idea that 
the twenty pieces may have come into and 
again passed out of his possession on the 
same day, one after another, or otherwise 
in such succession and orGer that no ten of 
them were in his possession at the same 
time. 

For some purposes the law refuses to rec
egnize any fractions of a day, and, by a 
fiction, treats it as if it were a point oftime 
incapable of further division. This rule, 
er rather departure from rule, however. 
furnishes no authority for holding that a 
statute, which makes a conjecture or com
bination of circumstances at the same time 
essential to the constitution of a crime, can 
be satisfied by alleging and showing that 
Sllch circumstances all transpired on . the 
same day. There is nothing in the words 
of the statute on which the fourth count is 
based, from which to infer that the language 
in respect to time is used in any other than 
its ordinary and literal sense. The defect 
is not helped by charging that the prisoner 
"feloniously" had the twenty pieces in 

his possession. To make the count 
693 *good, it does not suffice to style the 

prisoner's offence a felony. It is abso
lntely essential to the validity of the count, 
that it should also distinctly set out and 
charge the acts which constitute the 
offence. The having ten or more pieces in 
possession at the same time, is of the es
sence of the offence, and necessary to mark 
it as a felony. 

It is argued, however, by the attorney 
general, that conceding the objections taken 
by the prisoner to the fourth count to be 
both good, it would not follow as a neces-

sary consequence, that there was any er
ror in the course of the Circuit court in 
respect to the prisoner's motion. inasmuch 
as said count is substantially a good and 
sufficient count for the misdemeanor of 
having in possession, with intent to utter, 
&c. pieces of base coin less in number than 
ten at the same time, punishable by the 
6th section of ch. 193 of the Code, already 
cited. And to meet any difficulty which in 
this aspect of the case might arise from 
the joinder of counts for felony with a 
count for a misdemeanor, he refers to the 
28th section of ch. 208 of the Code, p. 777. 

This section declares, that if a person 
convicted of felony be by the jury acquitted 
of part and convicted of part of the offence 
charged, he shall be sentenced for such part 
as he is so convicted of, if the same be 
substantially charged in the indictment, 
whether it be felony or misdemeanor. 

It is clear that whatever may be the influ
ence of this section (if any) on a joinder of 
counts in felony with counts in misde
meanor, it does not sanction the course of 
proceeding to try the prisoner, in the face 
of his objection, duly and timely taken, for 
a felony upon a count, illegal as a count for 
felony, for want of a previous examination 
of the offence therein charged, and defect
ive un its face. If upon the prisoner's 
motion to quash the count in question, on 

the score of such illegality and defect, 
694 the court, whilst recognizing *the ex-

istence of such illegality or defect. 
was still of the opinion that the count was 
good as a COUlJt for a misdemeanor, and 
that it was proper to proceed to try the 
prisoner thereon for a misdemeanor, it 
should have shaped the course of the pros
ecution accordingly. By simply overrul
ing the prisoner's motion, the court in 
effect decided that the count was a legal 
and sufficient count in felony. And the 
prisoner was accordingly put upon his trial, 
and tried, not for a felony and a misde
meanor, but for a felony, upon an indict
ment, one count of which was illegal and 
defective, and was convicted upon a general 
finding on the whole indictment. 

We have no statute which cures the error 
of such a course of proceeding. And the 
only bearing (if any) obviously, which the 
section under consideration can have on 
the case, is on the question whether, after re
versing, in proceeding to render such judg
ment as ought to have been rendered by the 
Circuit court, on the prisoner's motion to 
quash, we should render a judgment quash
ing the fourth count, or a judgment allow
ing it to stand as a count for a misdemealJor. 
And in this aspect of the case, it would 
appear, upon the reasoning of the attorney 
general, to be a matter of entire indiffer
ence to the commonwealth whether the 
count is quashed or retained. For if the 
constituent elements of the misdemeanor 
therein charged are necessarily embraced 
in the other counts charging the forgery, 
a verdict of the jury upon those counts, 
finding facts not sufficient to make out the 
forgery, but still sufficient to establish the 
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misdemeanor, would, in the terms of 
the section in question, justify a conviction 
of the prisoner for the misdemeanor. 

The general rule of the common law prac
tice is to allow several felonies or several 
misdemeanors to be charged in several 
counts in one indictment, but not to allow 
of the joinder of a felony with a misde-

meanor. 1 Chitty's Cr. Law 209; 
695 Wharton's Pre'!edents 13. *It appears 

(it is true) from cases to which our 
attention was called by the attorney gen
eral, and also from others referred to by the 
author last cited, that in several of our sister 
states the common law doctrine has been so 
far elltended as to admit of the joinder of 
felonies and misdemeanors, where the 
misdemeanor is a constituent of the felony. 
The practice in Virginia, however, hitberto 
has been in conformity with the common 
law practice. The attorney general bas 
cited no precedent. and I have not been able 
to find one, in which our courts have sanc
tioned a departure from that practice. Tbe 
section in question does not in terms de
pri ve a person charged with felony of any 
right which he mi!;"ht otherwise have, to 
demur to an indictment, or to move toquash 
it for an improper joinder of "counts in fel
ony with collnts in misdemeanor. The pro
yision is one which in its terms concerns 
the verdict in criminal trials, and declares 
simply what shall be the legal consequences 
of a verdict of a particular character in a 
gi ven case. It does not profess to regulate 
the pleadings and proceedings in the pre
villas stages of a prosecution. If designed 
to influence the previous pleadings at all, it 
does not, I think, admit of a construction 
which could give it the effect of changing 
the' rules of such pleadings further than to 
save from the consequences of a demurrer 
for misjoinder, an indictment joining a 
count for a felony with one for misdemeanor, 
where the latter is a constituent of the 
former. And whether it is in practice to 
be allowed to change the course of the 
pleading at aU, is a question which I do not 
think it is necesAary we should now decide. 
The motion and effort of the prisoner in the 
Circuit court was not to quash the indict
ment for a misjoinder, but to quash a de
fecti ve count. That count though ,vanting 
(as we hold) in some of the essentials of a 
good indictment for a felony, is in its gen-

eral structure and phraseology, an 
696 indictment for *a felony, and not an 

indictment for a misdemeanor. And 
leave is asked now for the first time, in the 
appellate court, for the commonwealth to 
proceed on this count for a misdemeanor, in 
connection with the remaining counts for a 
felony. The question as to the design of 
the section under consideration, is, there
fore, presented in an aspect much less 
favorable to the pretensions of the common
wealth than it might be if the commonwealth 
were merely seeking to avoid the conse
quences of a misjoinder. I can conceive of 
no just advantage to the commonwealth, 
likely to result from granting the leave. 
For if, as already intimated, the charges of 

the fourth count are necessarily embraced in 
the counts for the forgery, the jury will 
be at liberty to find the prisoner guilty of 
the misdemeanor under those counta. If 
on the other hand said count contains any 
allegations not covered by the counta for 
the forgery, it would be obvionaly going 
beyond the design of the law to allow of 
such a joirlder of counts. At best, it is 
not essential to any fair result that the 
fourth count should be allowed to remain in 
the indictment. As a count fer a felony, 
it is defective and illegal; and though as 
a count for a misdemeanor it would in my 
opinion be substantially good (if standing 
alone), notwithstanding the offence is 
charged to have been done feloniously, and 
is otherwise irregularly stated, it might, 
if left to stand in tbe indictment, tend to 
the confusion of the jury, and consequently 
to the possible injury of the prisoner. With
out undertaking, therefore, to express any 
definitive opinion as to the design (if any) 
of the law in question, in respect to the 
pleadings in criminal trials, I have come 
to the conclusion that the proper course is 
to quash the fourth count; and this the 
more readily, as I understand all the other 
members of the court to be of the opinion 
that in no case ought a count for felony to 

be joined with one for a misdemeanor. 
6CJ1 ·For reasons already stated, it is 

apparent that the instnlctions asked 
for by the attorney for the commonwealth 
were erroneously given; as they in effect 
authorized ~the jury to find the prisoner 
guilty of a felony under the fourth count, 
though they might believe that he did not 
ha ve in his possession any ten of the pieces 
of base coin, at the same time. 

Upon the whole, therefore, I am of the 
opinion that the judll'Illent of the Circuit 
court ought to be reversed; and a judgment 
rendered by this court quashing the fourth 
count, and remanding the cause for a new 
trial to be had on the first, second and third 
COltnts of the indictment. 

The other judges concurred. 

Judgment reversed. 

698 ·Oaldwell v. The Oommonwealth. 
,July Term. 18118. Lew1sbullr. 

I. RecotrDlunc:e-.5eveni CoeaillOrs-Oae ScIre Fa
c:Iu. *-<me lei,.. facUu may Issue uaiost several 
cognlzors In one reCOll"Illzance: Butlt must treat 
the reCOll"Dlzauce as several. and the jU~eDt 
must be several. 

2. StIlDe-Performaace Rendered ' .. .,...ab .. ~ Act .. 
La",-eue at Bar.t-Tbe recognizance Is that the 
principal shall appear before the Circuit court at 
a certain time to answer a ch&rlle of felony. At 
the time be was required to appear he was In the 

*RecotrDl..--SeveraI CoplllOr~ ScIre ....... 
-Seefoot-not~ to Gedney v. Com .• 14 Gratl. 818-

tSame-Performance Rendered ....,... .... ~ Act .. 
Law-8ffec:t.-In United States v. Van Fossen.28J1'e4. 
Cas. 858. the principal case Is ctted as approvilllr the 
proposition that wbere tbe performance of the 
condition of a recOlrDlzance becomes ImPOSBlble bY 

678 



14GRATT. CAI.DWEI.1. v. THE COMMONWEAI.TH. 899,700 

penitentiary. bavlne been tried. convicted and 
sentenced for another felony. Afterwards. and 
before a judllJnent on tbe .elr,facltu ualnst bls 
ball. bis time under bl8sentence expires. and he 18 
sent back to tbe jail of tbe county In which he was 
to appear for trial before the Circuit court; and be 
is tried and acquitted.-Tbe prilWner'8 coniine· 
ment in the penitentiary hame rendered it Im
possible for bim to appear at tbe court at the time 
prescribed by the recognizance. It conlltitutes a 
COOd defence for the ball to tbe ,elr~ facia. 

3. S--s.ate-How Such Defence May Be Made.-In 
sucb case the defence may be made by plea; but 
it may also be made by petition or motion; and tbe 
facta belne acreed by counsel for tbe ball and the 
attorney for the commonwealth. the question of 
law may be decided by the court. 

At an examining court held for Ohio 
county on the 8th day of February 1853, 
Robert J. Drew, charged with felony, and 
Alfred Caldwell his security, entered into a 
recognizance in the usual form, in the sum 
of five hundred dollars each, conditioned 
tbat the said Drew would appear at the Cir
cuit court of said county on the first day of 
the next term thereof, then and there to 
stand his trial for the said felony, and not 
depart thence without leave of the said 
court. 

On the first day of the next term of said 
court, to wit, the 14th day of May 1853, the 
said Drew having been called and not ap
pearing, his default was recorded, and a 

scire facias was ordered to be issued 
699 -against him and his said surety, on 

the said recognizance. 
A scire facias was accordingly issued, 

which was returned executed upon said 

the act of God. or of the law. or of the obllcee. the 
default is excused. 

In tbat case. the principal was prevented from 
appearin&, before the United States district court 
becanse. at the time appointed for appearance. be 
was In actual conftnement in the penitentiary of 
IoIlssouri. But tbe court held that this was no defence 
to the sureties on the recoplzance &'i ven to the 
United States. Tbe court (cltln&, amonR' otbers the 
principal case) said. that If It had been sbown that 
the UraiUd SttU" bad. by a subsequent arrest and 
conviction In another district, for another defence 
&cainst It. prevented the performance of the condl
lion. the Question would bave been more complicated 
and dUftcult of solntlon; and one resJ)ectin&, which 
the cases In tbe state courts seem to differ. 

Tbe court then continues by saylnR': "Tbe United 
States and the state of MIBSouri are wholly distinct 
parties. and tbe action of the state authorities cannot 
be Imputed to the eovernment of the United States 
as an obstruction or Interruption by It to the per
formance of the condltlon of the recoplzance. It is 
therefore plain that tbere Is no act of the obU&'ee 
wblcb excuses tbe default of tbe prinCipal obllR'or. 
Hence. the defence pleaded must relit upon tbe 
proposition that the performance was excused by 
the act of the law.' Tbis makes It neCeBBary to 
consider what Is an act of the law. In the sense of the 
rule .. " 

A."I sbown above. the court, In this case. did not 
consider tbe exlstlne facts to constitute such an act 
of law as would relieve tbe sureties from tbelr 
UabUity on the recoplzance. 

Caldwell, but "no inhabitant," as to said 
Drew. , 

On the 2M day of June 1854 the defendant 
Caltlwell demurred to the scire facias, and 
the attorney for the commonwealth joined 
in the demurrer. 

On ttJe next day, to wit, the 24th day of 
June 1854, Caldwell filed a petition, repre
senting to the court that upon the clay of 
the forfeiture of said recognizance the said 
Drew was imprisoned as a convict in the 
penitentiary of Virginia, for an offence 
committed by him, between the day of the 
execution of said recognizance and its for
feiture. But that the said .orew having 
within the last two months been discharged 
from said penitentiary, was then in the jail 
of Ohio county, there confined to await and 
abide his trial for the offence mentioned in 
the recognizance. And praying that. for 
as much as no end of justice would be de
feated thereby, the court would remit the 
penalty of the said recognizance. or so 
much thereof as might seem under the cir
cumstances reasonable and just. 

Annexed to the petition was a memoran
dum, signed by the attorney for the com
monwealth, containing an admission of 
facts, corresponding, substantially, with 
those stated in the petition. 

The court ordered the petition to be filed, 
and the matter thereof continued until the 
said Drew (who had been indicted for the 
offence mentioned in the recognizance. 
and against whom the prosecution had been 
hitherto continued) should have had his 
trial on the said indictment. 

About a year thereafter, to wit, on the 
19th day of June 1855, Drew was tried on 

the said indictment, and acquitted. 
700 -Afterwards, during the same term, 

to wit, on the 2M day of June 1855, 
the matters of law arising on the demurrer 
to the scire facias, were argued and decided 
against the defendant; and judgment was 
thereupon rendered against him for five 
hundred dollars, with interest and costs. 
Before the judgment was rendered, it ap
pears Caldwell insisted that the court 
ought to discharg-e or exonerate him from 
the penalty of the said recognizance', But 
the court refused to allow such exoneration 
and discharge, either in wbole or in part, 
and entered judgment against him for the 
full penalty of said recognizance. To which 
refusal and judgment Caldwell excepted. 

At the same term, to wit. on the 5th day 
of July 1855, Caldwell moved the court to 
set aside the judgment, and grant him a 
rule against the commonwealth. returnable 
on the first day of the next term, to show 
cause why he should not be exonerated and 
discharged from the penalty of said recog
nizance, by reason of the matters and 
things set forth in the petition aforesaid, 
and the admission of the attorney for the 
commonwealth thereto annexed, and an 
addition then made to the petition, stating 
that said Drew had been tried on the i'ndict
ment, found not guilty and discharged. On 
the next day the court overruled the said 
motion; • • for these among other reasons; 
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That the motion is addressed to the discre-' prisoned as a convict in the penitentiary 
tion of the court, an the court can dispose' of the state, as he had been for some time 
of the application without the formal pres- before, and continued to be for some time 
ence of the commonwealth; because the thereafter. There were no means whereby 
court had at a former day of the term dis- the surety could withdraw the principal from 
posed of the matter by giving judgment on the penitentiary, and bring him. or have 
the scire facias in the name of, the common- him brought to the Circuit court of Ohio, to 
wealth against the defendant Caldwell; be surrendered in discharge of the recogni
be~ause the court, of its knowledge of the zance. The principal is considered to be 
facts attending the trial of the cause, is in the custody of the bail; and the law 
satisfied that if the said Drew had not for- undoubtedly gives to the bail great power in 
feited his recognizance, but had appeared arresting the principal and surrendering 
and had his trial, at the time to which he him in discharge of the recognizance. But 

was recognized by the recognizance that power is not invincible. It may be 
701, referred to, *the said Drew would have overcome by the act of God, as for instance 

beeD convicted. The term of the court the death of the principal; or by the act 
to which said Drew was recognized was the of the law, as in this case. And when so 
trial term of his co-indictees, James Mor- overcome, the law excuses the non-perform
gan, William Parker and John S. Smith, ance of the condition, because it compels 
and who were se"erally tried and convicted. no man to do impossibilities. So also such 
On the trial of said Drew one of the wit- non-performance may be excused by the act 
nesses who testified at that term, from of the cognizee. 
misrecolleotion, as the court believes, stated That it may be excused by the act of God. 
a fact important to the issue in the trial of is well settled by authority. In Coke Lit. 
Drew, differently from what he stated it on 206, a, it is said, "If a man be bound by 
the former trial; and the court being sat- recognizance or bond, with a condition that 
isfied of the want of reasonable conditions he shall appear the next term in such a 
for remitting the said recognizance, or any court; and before the day the cognizor or 
part thereof." obligor dieth, the recognizance or obligation 

The said Caldwell applied to this court is saved." In The People v. Manning, 8 
for a supersedeas; which was awarded. Cow. R. '1!11, the principal cognizor was so 

sick on the day for his appearance that he 
Fry and H. M. Matthews, for the appel- could not be removed, and cODtinued 

la:;r 703 sick until *he died on a subsequent 
he Attorney General, for the common- day. This was held to be a good de-

wealth. fence to an action of debt on the recogni-
MONCURE. J. The Circuit court did not zance. The court, by Savage, Ch. J., said, 

err in overruling the demurrer .to the scire "In all cases where the condition of a bond 
facias. It was decided by this court in or recognizance is possible at the time of 
Gedney v. The Commonwealth, ante, p. making the condition, and before the same 
318, that one scire facias may be issued can be performed it becomes impossible by 
against several cognizors in one recogni- the act of God, or of the law, or of the ob
zance; and that case governs this. Of ligee, there the obligation is saved. 
course the scire facias must treat the re- That such non-performance may be ex
cognizance as several, and not joint; and cused by the act of the law, is also well 
the judgment must be several. That is the settled. In The People v. Bartlett, 3 Hill'. 
case here. The scire facias correctly re- N. Y. R. 570, which was an action of debt 00 

cites the recognizance; and though it calls a recognizance, conditioned that R. should 
on the cognizors to show ,vhy the com- personally appear at the next Conrt of gen
monwealth should not have execution eral sessions of the county of L, to answer 
against them, "of the said five hundred to an indictment; it was held to be a good 
dollars," yet the words, "according to the defence to the action, that between the date 
force, form and effect of the recognizance of the recognizance and the term of the 
aforesaid," immediately follow, and plainly court therein mentioned, R was arre!!lted and 
show that the scire facias was intended to committed to jail in another county. where 
be. and actually is, in strict conformity he was kept in confinement till after the 
with the recognizance. day of appearance. The court, by Nelson. 

The second assignment of error, that' 'the Ch. J., lays down the same general princi
court !!Ihould have awarded a writ of pIe before stated, "that where the perform-

702 enquiry," was not relied *on by the ance of a condition of a bond or recognizance 
counsel for the plaintiff in error, in has been rendered impossible by the act of 

their argument before this court, and is God, or of the law, or of the obligee. the 
clearly without any just foundation. default is excused:" and several authorities 

The remaining assignments of error are, I are cited to sU!!ltain the principle. In that 
think, well founded. The plaintiff in error case the party wa!!l confined in jail before 
ha1 a good defence to the scire facias. The conviction. In this case' he had been COD
performance of th~ condition of the recog- ,-icted and was confined in the penitentiary. 
nizance was legaUy impossible. On the day So that this case, if possible, is stronger 
on which the principal cognizor was to than that, in favor of the defence. 
make his per!!lonal appearance before the Even in civil cases, in which the under
Circuit court of Ohio county. according to taking of the bail is different from what it 
the terms of the said condition. he was im- is in criminal, and is to some extent a &e-
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curity for the debt, he may be disr.harged 
by the act of God or of the law. Petersd. 
on Bail 389, 390, 10 Law Libr. In Wood v. 
Mitchell, 6 T. R. 247, it was held that after 
a defendant had been convicted of felony 
and sentenced to transportation, the bail 

were entitled to their discharge. 
704 *The bail in this case then had a 

good legal defence to the scire facias; 
and if he had availed himself of it regularly, 
by plea, he would have been discharged by 
verdict and judgment. He did not so a,-ail 
hitnself of it. But he brought the fact on 
which it was founded fully to the notice of 
the court by petition, on the day after he 
demurred to the scire facias, and a year 
before the demurrer was overruled and 
judgment rendered against him. The peti
tion was sworn to in open court, and the 
facts therein stated were admitted in writ
ing to be true by the attorney for the com
monwealth. It was, in effect, a case agreed 
between the plaintiff in error and the com
monwealth. The facts being admitted, 
there was no issue to be tried and no ne
cessity for a jury. Nothing remained to be 
done but for the court to pronounce the law 
upon the facts; as upon a special verdict or 
a case agreed. No objection was made by 
the court or the attorney for the common
wealth to the form in which the defence 
was made: It would have been made by 
plea, if either had so required. The peti
tion did not formally pray for a discharge 
from the recognizance, but in effect it did 
so. The petitioner wanted all the relief to 
which the facts entitled him. The court 
might, and ought to have entered a judg
ment for an exoneretur, and discharged the 
petitioner from his recognizance. In the 
People v. Manning, cited supra, it was con
tended that relief in such cases should be 
obtained by motion, and not by plea. The 
court said, "Perhaps it might be obtained 
in that wav; but this is no reason a~inst 
pleading the defence, if it be a bar to the 
action." In the case of Wood v. Mitchell, 
cited supra, the proper course for obtaining 
relief was held to be, "to move for permis
sion to enter an exoneretur on the bail 
piece." 

Instead of discharging the peti Honer from 
the recognizance on the facts agreed, the 

court directed the petition to be filed, 
705 and the matter thereof continued *until 

the prisoner Drew should have had 
his trial on the indictment against him. 
The trial was accordingly had about a year 
thereafter, and the prisoner was acquitted. 
Instead of then discharging the petitioner 
from his recognizance, as he insisted, the 
court a few days thereafter overruled his 
demurrer to the scire facias, and rendered 
judgment against him for the penalty, with 
interest and costs. And when, during the 
same term, the petitioner moved the court 
to set aside the judgment, and grant him a 
rule against the commonwealth to show 
cause why he should not be exonerated and 
discharged from the penalty of said recog
nizance, by reason of the matters and 
things set forth in the petition, and in an 

addendum thereto, stating that the prisoner 
had been tried and acquitted, the court 
overruled the motion, and refused to allow 
such exoneration and discharge, either in 
whole or in part, assigning reasons for such 
refusal, which, in my opinion, are wholly 
inadequate. If the only ground for the 
motion had been the facts stated in the ad
dendum to the petition, that the prisoner 
had been tried on the indictment and ac
quitted, it would strongly have addressed 
itself to the dillcretion of the court, and 
would have justified the exercise of that 
discretion in favor of the petitioner. "The 
object of a recognizance (said Ch.:T. Mar
shall in The United States v. Feely, 1 
Brock. R. 255) is not to enrich the treasury, 
but to combine the administration of crim
inal justice with the convenience of a per
son accused, but not found to be guilty. If 
the accused has, under circumstances which 
show that there was no design to evade the 
justice of his country, forfeited his recogni
zance, but repairs the delault as much as 
is in his power by appearing at the succeed
ing term and submitting himself to the 

law, the real intention and object of 
706 the recognizance *are effected, and 

no injury is done." In that case, a 
motion was made to stay proceedings on a 
scire facias which had been sued out by the 
United States against Feely atld his se
curity, on a recognizance conditioned for 
the appearance of Feely on the first day of 
the preceding term, to answer an indict
ment against him. Feely did not appear, 
anll his default was recorded. He after
wards appeared, and was in custody when 
the motion aforesaid was made. The report 
does not show whether he offered any, and 
if any, what excuse for his non-appearance 
according to his recognizance. It was con
tended on the .part of the United States, 
that the court possessed no power over the 
recognizance: that being forfeited, it had 
become a debt due to the United States, 
which was no more subject to the control of 
the court than a debt upon contract. It 
was admitted that in England the Court of 
exchequer exercises this power; but it was 
contended that the statutes of the 33 Hen. 
8,. ch. 39, and of 1 Geo. 2, expressly dele
gated it, and that from these statutes alone 
the authority of the Court of exchequer is 
derived. The chief justice reviewed the 
authorities, and came to the conclusion, 
that entirely independent of the statute, the 
courts of England exercised the power 
which the court in that case was required 
to exercise. And accordingly, all proceed
ings 011 the reco~nizance were ordered to be 
stayed until it should appear whether the 
accused should continue to submit himself to 
the law, or should attempt to evade the 
justice of the nation. 

In the Commonwealth v. Craig, &c .. 6 
Rand. 731, there was a recognizance to ap
pear and ans\ver an indictment for felony. 
The accused failed to appear, and his de
fault was recorded. A rule was then entered 
against him and his sureties, to show cause 
why a scire facias should not be 
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707 awarded against them. At ·the fol- the question, which was much discussed 
lowing term the accused appeared, in the argument, whether an appellate 

and was taken into custody. The sureties court may review a judgment of a court of 
offered to prove that by reason of wounds original jurisdiction, given in the exercise 
received in a rencontre the accused had been of its discretionary power (whether of 
rendered unable to attend according to his common law or under the statute) over the 
recognizance. The court adjourned to the subject of recognizances. The plaintiff in 
General court, among others, the question, error had a good legal defence, to the ben
whether, if the above mentioned fact were efit of which he was entitled in some form 
proved, the sureties ought to be dis- or other. He might have made it by plea. 
charged from their recognizance? Brock- But the facts on which it rested being ad
enbrough, J., delivering the opinion of the mitted, there was no necessity for a plea. 
court said. "It appears clear that the courts and he might and ought to have been dis
of oyer and terminer have the right. at any charged on petition or motion, as matter 
time before a recognizance is estreated, of right and not of mere discretion. The 
either to estreat or spare it. This is a dis- C~rcuit court having refused so to discharge 
cretion "ested in them for the obvious pur- him. and rendered judgment against him 
pose of remitting the obligation in a hard upon his recognizance, I am of opin
case. Estreats are, strictly speaking, not 709 ion ·that the judgment is erroneous 
known in this state, but by analogy to the and ought to be reversed. and a judg
practice in England, the courts here have ment rendered exonerating and discharging 
certainly the power to spare the recogni- him from his recognizance, and dismissing 
zance, at least, at any time before the the scire facias. 
scire facias awarded. If the court of Mont- The other judges concurred in the opin
gomery (from which the question was ad- ion of Moncure, J. 
journed) was satisfied, by competent 
evidence, that the recognhlor was disabled 
by his wounds from attending the court, 

Judgment reversed. 

*Pifer v, The Commonwealth. * 
July Term. 18158. Lewlsbnrrr. 

it is reasonable and just that his misfortune 
should not be visited upon him and his sure- 710 
ties; particularly as. by his appearance 
afterwards, the ends of public justice will 
be answered: and in such case, the court Crt.ln" Law-Jad~t-Addltlo"" ~ at Sult
ought not to award any sci. fa. against I .eqaentTerm.t-on aprosecutlon for misdemeanor. 
them." I tbere Is a verdict aJrainst tbe defendant for a line. 

These cases show that our courts, at com- and tbe court enters np a judtrment tbereon for 
mon law, possessed and exercised a power of tbe flne and costs. and directs a ropla. ad audi,.· 
discharging recognizance before the same dum against tbe defendant: and at a subsequent 
were adjudged to be forfeited. The stat- term sentences blm to six montbs'lmprisonment 
ute has extended this power, and provided In tbe county jaU.-Tbe judlfIllent for tbe flne and 
that "when, in an action of scire facias on costs was flnal, and no further judlrment could be 
a recognizance. the penalty is adjudged to rendered In tbe case. The jl1dlfIllenl for tbe 1m· 
be forfeited. the court may, 9n application prlsonment was tberefore error. 
of a defendant, and in a county or corpora- The plaintiff in error was indicted for a 
tion court, with the consent of the attorney misdemeanor in the Circuit court of Harri-

prosecuting, remit the penalty, or any I son county, On his appearance he moved 
708 part ·of it, and render judgment, on - . ---

such terms and conditions as it deems -PorlDonOKftlphlcnote on Pln.aadCo.b InCrlllllnai 
reasonable." Code, ch. 211, I 10, p. 785. Ca_, .. end of_. 

The motion of the plaintiff in error in tAmeadmeat of Record.-In Price v. Oom., 31 Gratt. 
this case, considering it as a mere applica- 82&. tbe court, quotlurr from and dlstlngulshlDlr tbe 
tion addressed to the discretion of the court, principal case. said tbat untll the end of tbe term 
in the exercise of its common law or stat- at whlcb It Is rendered. a judtrment remains lu tbe 
utory power over the subject of r~cogni-I breast of the court. lIubject to revision., alteration. 
zances, was entitled to much more favor or rescission; no Injustice or Injury belDir done 
than the application in either of the cases I tbereby to tbe defendant. And see foot-_Ie to 
before cited from 1 Brockenbrough and 6 i Price v. Com .. 88 Gratt. 819, where the principal ca...e 
Randolph. For besides being sustained by Is also cited. 
all the grounds for relief which existed in See also. monoJrrapblc Me. at end of case. 
those cases, it is sustained by this further Trial for n ..... lDeanor-PrueDce of the Ac:cased.
and additional ground, that the plaintiff in Statev. Conkle, III W. Va. 748. and State v. Campbell. 
error had a good legal defence to the scire 42 W. Va. 2411, 2. S. E. Rep. 876, cite tbe principal C3.!1e 
facias, which he brought forward in due as aulborlzlnlr tbe proposition tbat. In mlsdemean' 
time, and would have made by plea if he had ors, tbe personal presence of tbe defendantb not 
been required to do so, and had not been necessary at the trial. 
induced, by the course pursued by the court, I Trial for Pelony-P_ of the ACCIIMd.-But a 
to believe that the benefit of the defence person Indicted for felony most be personally pre.~· 
would be secured to him, at least in the ent durlnlr tbe trial; and snch presence must be 
event that the accused should stand his' shown by tbe record. State V. Oonners. !JO W. Va. 6, 
trial upon the indictment. I cltlnrr tbe principal case. See also, Jacksou v. Com .. 

But it is unnecessary in this case to de-! III Gratt. 8Ii6. and footoftOt,: Hooker v. Com., IBGrall. 
cide, and I therefore express no opinion npon 7tl3, an<l.foot-nol •. 
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to quash the indictment. His motion was of a 
overruled; and he put in the plea of not 
guilty .. At the trial terftl he failed to ap- 712 
pear in pursuance of his recognizance; but 

jury is necessary. On the return 
of this enquiry, the right to recover 
*having been established, final judg
ment is entered up. But whenever 

the trial proceeded in his absence, and the 
jury found him guilty, and assessed a fine 
of two hundred dollars against him. The 
court thereupon pronounced judgment 
against him for the fine and the costs of the 
prosecution; and on motion of the attor
ney for the commonwealth, a capias ad au
diendum was awarded, returnable at a 
future day of the same term, to bring him 
before the court to show if any thing he had 
to say, why the court should not then pro
ceed to pronounce further judgment against 
him according to law. The first process 
bei ng returned not found, further process 
was awarded, returnable to a succeeding 
term. At some succeeding term the plaintiff 
in error having been arrested on a capias 
ad audiendum, came in his proper person 
and moved to quash the writ, and to be 
discharged from custody; which motion was 
overruled. He thereupon moved the court 

to set aside tt..e verdict and judgment 
711 thereon, *rendered at a former term 

and grant him a new trial. This 
motion was overruled, and the plaintiff in 
error filed an exception to the refusal to 
grant a new trial, and obtained a writ of 
error. The exception sets out an affidavit 
of the plaintiff in error, that he had em
ployed counsel to defend him, but that the 
trial took place in the absence of himself 
and his counsel; and that if he had been 
present or properly represented by counsel 
at the trial, he could have proved that he 
was not at the place where the offence was 
charged to have been committed, at the 
time it was charged to have been so com
mitted. 

Robert Johnston. for the appellant. 
The Attorney General, for the common

,vealth. 

ALLEN, P., after stating the case, pro
ceeded: 

There was no valid objection to the in
dictment; and if the motion for a new trial 
had been made in time or could have been 
entertained, the plaintiff in error did not 
show any good excuse for his failure to de
fend himself. The motions to quash the 
indictment and to grant a new trial, were 
properly overruled. The only question of 
interest in the case arises upon the motion 
to quash the capias ad atldiendum, and upon 
the judgment of the court sentencing the 
plaintiff to imprisonment in the jail of the 
county for six months. 

A judgment, whether in a civil or crimi
nal case, is the sentence of the law pro
nounced by the proper tribunal, as the 
result of the proceedings instituted for the 
redress of injury or the punishment of 
offences. In civil cases, judgments are 
either interlocutory or final. Interlocntory, 
as where the right of the plaintiff is estab
lished by a failure to plead or a withdrawal 
of a plea, but where the damages are not 
ascertained, and for which the intervention 

final judgment is entered after the writ of 
enquiry awarded and executed, or after a 
verdict on the merits, such final judgment 
finishes the proceedings, nothing more re
mains for the court to do, and execution 
may be done in pursuance of the judgment. 

As the judgment is entire, and when a 
verdict has passed, is the sentence of the 
law upon the result of the proceedings in
stituted as aforesaid, it can make no differ
ence whether that sentence is merely for the 
fine assessed by the verdict, or combined 
with it and superadded to it, is accom
panied with imprisonment; which pun
ishment the law affixes to the finding of 
the fact, when in the exercise of the legal 
discretion of the court it is deemed proper 
to impose it. It becomes when rendered an 
entire judgment upon the facts as found, 
and in the language of the books finishes 
the proceedings; and it would seem to fol
low that as the judgment is the determina
tion of law upon the verdict or particular 
state of facts, it cannot be divic!ed, and a 
part of the final sentence be pronounced at 
one term, and after having to that extent 
passed entirely from the control of the 
court, that it should at a subsequent period, 
take up the same finding and pronounce 
another sentence in addition to the one 
already entered upon the same state of 
facts. Neither judgment would be interloc
utory. The judgment for the fine and 
costs would be final, and execution could 
issue and be collected; the defendant, if 
arrested on a capias pro fine, could at ollce 
discharge himself by payment; aDd he 
might be inclined to do so, to acquiesce in. 
the judgment imposing a mere fine, but not 
willing to waive any legal objection he 
might have to the verdict, if imprisonment 
was to be superadded. If judgment for the 
fine may be imposed at one term and for 

imprisonment at another, either the 
713 defendant would *be deprived of a 

legal right, or the court might be 
placed in the attitude of upholding a verdict 
as good for one purpose, and declaring it 
void for another. 

In misdemeanors, the personal presence 
of the defendant is not necessary at the 
trial; a verdict and judgment for the fine 
may be found and rendered in his absence; 
and after the term be can neither move for 
a new trial or in arrest of judgment. But 
until final judgment he may so move. In 
England, in cases of misdemeanor, the 
jury merely passed upon the fact of guilt. 
The amouvt of the fine against him was 
fixed by the judgment of the court. In the 
case of the Queen v. Templeman, 1 Salk. 
R. 55, it was held that defendants may sub
mit to a fine, though absent, if they have 
a clerk in court that will undertake for the 
fine. But where a man is to receive any 
corporal punishment, judgment cannot be 
given in his absence: and the reason given 
is, that there is a capias pro fine, but no 
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process to take a man and put him on a 
pillory. Duke's Case, Id. 400, is to the same 
effect .. In Rex v. Hann & Price, 3 Burr'. R. 
1786, the defendants, who had confessed 
themselves guilty of a misdemeanor, moved 
for a rule to dispense with their personal 
appearance, on the undertaking of thcir 
clerk in court to answer for their fines. It 
was agreed by court and counsel, that such 
motion was subject to the discretion of the 
cOllrt, either to grant or refuse it, where it 
was clear and certain that the punishment 
would not be corporal; yet it ought to be 
denied in every case where it was either 
probable or possible that the punishment 
would be corporal. 

The reason assigned for the decisions 
shows that the court did not suppose that 
separate jUdgments could be given for the 
fine and for the corporal judgment. They 
could render judgment for the fine in the ab
sence of the defendant, because he could be 

arrested on a capias pro fine, but they 
714 could not render judgment *for cor-

poral punishment, because there was 
no process to take a man and set him on a 
pillory. But if separate judgments could be 
rendered, the reason was not sound. They 
considered the judgment an entirety, and if 
rendered for the fine on the undertaking of 
the clerk, the whole subject had passed from 
the jurisdiction of the court, and there could 
be no sentence for corporal punishment. 
That there cannot be two judgments for one 
offence, is affirmed by Hawkins' Pleas of the 
Crown, ch. 48, f 23, p. 634, who says, that 
if a judgment of outlawry be voidable only 
and not void, and the defendant will not 
bring a writ of error, nor plead in a con
venient time, proper execution shall be 
awarded against him, but no sentence can 
be pronounced, because the outlawry is a 
judgment, and no man shall have two 
judgments for one offence. 

The Code, ch. 199, i 42, p. 752, directing 
that the term of confinement in the jail, of 
a person found guilty of a misdemeanor, 
where that punishment is prescribed, should 
be ascertained by the court, and the fine, 
except ,vhere it is otherwise provided, shall 
be assessed by the jury, so far as the term 
of confinement and the amount of the fine 
are not fixed by law, does not change the 
character of the judgment. It is still to be 
a final judgment upon the verdict finding 

'the defendant guilty. The provision au
thorizing the court to ascertain the term of 
imprisonment and the jury the amount 
of fine, does not change or modify the form 
of the judgment. That remains the same, 
and is an entirety, the sentence of the law 
upon the facts found by the verdict. 

The forms of writs and entries, as found 
in Robinson's Forms, p. 49 and 270, show 
the practice of the state. The writ, after 
!letting out the verdict of guilty and fine 
assessed, commands the officer to arrest the 
defendant, &c. to show if any thing for 

himself he hath or knows to ~y, why 
715 the court should not proceed *to pro

nounce judgment according to law? 
And the form of the entry of the judgment 

on such writ, is for the fine assessed, and 
that he be imprisoned; &c. There is no 
foundation for tfte argument that these 
forms were adopted before the change in our 
law requiring the jury, on a con'l"iction for 
a misdemeanor, to assess the amount of the 
amercement. That alteration in our law 
was made as early as 1786, 12 Hen. Stat. 
355. 

The act in relation to gaming, 1 Rev. 
Code, p. 563, i 5, directed, that on a convic
tion for gaming the defendant should be 
committed to jail until he gave securi ty for 
his good behavior for twelve months after 
the conviction. And by another section, p. 
569, f 22, it ''I''as provided that whenever 
judgment should be rendered against any 
offender by virtue of said act, if he be not 
present, the court might award a capias 
pro fine, and also to bring the body of the 
offender to be dealt with as the law directs. 
If this were held to constitute an exception 
to what I suppose to be the general rule, 
and to authorize separate and successive 
judgments on the same verdict against the 
same defendant, the exception in the par
ticular case, created by express enactJnent, 
would only provp. the rule in all other eases. 
But I do not consider it to be an exception. 
The offence is punished by the jndgDlent 
for the fine and costs. That is final, and 
may be executed, although the defendant is 
not brought in and recognized to be of good 
behavior. The court renders no farther 
judgment on the verdict. The provision 
to recognize the defendant, is not part of 
the punishment for the offence of which he 
has been convicted, but is a measure of pre
caution, the exercise of preventive justice, 
resulting from the conviction of an offence, 
and final judgment thereon. After sach 
judgment and the term ended the defend-

ant has no day in court to allege any 
716 thing against it. I do not *ander-

stand it to be a controverted point. 
that if no judgment has been pronoanced 
for the fine, the defendant may, whenever 
he is brought in to hear judgment at the 
same or any succeeding term, move in ar
rest of judgment or for a new trial. The 
form of the writ which may be regarded ia 
this particular as evidence of the law, indi
cates that when he is brought in to hear 
sentence for any punishment, pecuniary or 
corporal, as the result of the verdict of 
guilty, he may show cause against it. 
And if when no judgment is pronounced the 
cause shown may be sufficient to arrest 
the judgment or set aside the verdict, can 
the court, by pronouncing judgment for the 
amercement, preclude the defendant, when 
about to be sentenced to corporal punish
ment, from showing that the judgDlent 
should be arrested, or that the verdict should 
be set aside. Either this must be the re
sult, or the judgment for the fine and costs 
must be regarded as merely interlocutory. 
and upon which no execution could issue. 
The judgment, however, in terms is final. 
so far as it goes; execution may have heen 
issued and levied out of the property o£ the 
defendant. And one of the grounds upon 
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which the practice has been vindicated is, 
that where in the judgment of the court 
corporal punishment should be added to the 
pecuniary fine, the party, by removing his 
property and concealing himself, may 
escape all punishment, if judgment for the 
fine and costs may be pronounced and exe
cution issued thereon forthwith. 

I think when the judgment was rendered 
for the fine and costs, it was final. There 
was an end of the proceedings, and noth
ing remained 'but to enforce the judgment 
by proper process. After the term, it could 
Dot be modified, or added to or altered by 
the court; and if erroneous, the defendant's 
remedy was in a court of error. 

It follows, therefore, that the writ 
717 of capias ad audiendum *was improvi-

dently awarded, and the court erred in 
overruling the motion of the defendant to 
quash the same, and to discharge him from 
arrest, and in the proceeding to render fur
ther judgment against the defendant on said 
verdict, whereby he was sentenced to be 
imprisoned in the jail of said county, with
out bail or mainprize for the term of six 
month •. 

The other judges concurred in the opinion 
of Allen, P. 

Judgment reversed. 

FI"'IBS AND COSTS IN CRIMINAL C::A.sB.s. 

I. Introductory. 
A. Dell.nltlon of and Limitation npon Flnes. 
B. Nature and Origin of Coats. 

n. Practice Relating to Flnes. 
A. In General. 
B. Powers of Courts In the Matter of FInes. 
('. Joint ProsecutlOJlll. 
D. Sheriff. 
E. Payment and Remission of Flnes. 

III. Practice Relatln/r to COBts. 
A. In General. 
B. Informer or Private Proaeclltor. 
(!. Defendant. 

IV_ Coats In Civil Suits. (See monographic not, 
on "CoBts" appended to Jones v. Tatum, 19 
Gratt. '/to.> 

I. INTRODUCTORY. 
A. DEFINITION OF AND LIMITATION UPON 

FINES. 
1. D.J'DIlTION.-A II.ne sllnllll.eth a pecuniary 

punishment for an o1fence or a contempt committed 
:&8'alnst the soverellnl. 1 Coke Lltt. 126b. 

2. CONBTITUTIONAL LIlI1TATIONa.-ExceBBlve ball 
ought not to be required, nor excesBive II.nes Im
poHed. nor cruel and unusual pnnlshment Inll.icted. 
Va. COnat., art. I, '11; U. S. Const" art. VIII; Bul
lock v. Goodall, 8 Call«; Jones' Case, 1 Ca1l5lili. 

ADd a line Imposed on an olftcer who has com
mitted no fault. for the bene lit of one who has 
sUMtalned no Injury, Is Buperlatlvely exce88lve, un
constitutional, oppreBBlve and against conscience, 
and a court of equity should give relief. Goodall 
v. Ballock. Wythe's Reports 828. 

B. NATURE AND ORIGIN OF COSTS. 
J. NATUBII.-Tbe /reneral principle III, that coati! 

are conBidered as an appendage to the judgment. 

rather than a part of the judgment Itself; that they 
are considered, In Home Kense, as damalles, and are 
always entered, In effect. "as an Increase of damage. .. 
by the court," McRea v, Brown, 2 Munt. 46-
It Is expressly provided by statute, Va. Code 1887, I 

86f7, that the law of costs shall not be Interpreted i1lI 
penal laws. 

2. OBIGIN.-At common law no costs were allowed. 
the amercement of the vanquished party being his 
only punishment. Tbey were lirst allowed. '0 no",'n., by the statute of Gloucester, 6 Edw. I, to plain
tiffs, and subsequently. 23 Hen. VIII, w tbe 
defendant, In like manner as the plaintiff would 
have had them If he had recovered. 3 m. Com. 8l1li; 
4 Min. Inst. (Bd Ed.) II1II. 

For general statutory provisions In Virginia, see 
Va. Code 1887, ch. 178. 

U. PRACTICE RELATINOTO FINE.5. 

A. IN GENERAL. 
, Variance between Penalty and Verdlc:t-EHec:t.
Where the penalty Is line and Imprisonment, and 
the jury In a verdict of Inlllty, fall to asse88 the line. 
the prlaoner may, nevertheless. be ImpriKOned. 
Com. v. Frye, 1 Va. Cas. 19. 

CeutitatloDallty of a Statute Permlttlnlf Oyster In
apoc:ton to ImpoA FI-.-Va. Code 1887, I 2184, h 
amended by Acts IBN. p. 178, requiring oYI>ter In
svectors to collect "all lines. taxes and all sums due, 
or would be due," on oyster ground rented, or nsed 
and not rented, and conferring "the same power" 
to collect the same wblch a county treasurer has for 
the collection of taxes," and also giving said In
specl.Ors power to remove enough oysters to pay the 
same, Is not Ilnconstltutlonal, as allowln/r the In
spector to Impose lines, as the line Is Imposed by the 
statute Itself. Thomas v. Rowe (Va.), 22 S. E. Rei', 
1&7. 

Manlclpal Corporations-Ordlnllllees--Power to Fine 
0- Not Iadade Cemmltmeat.-A power conferred 
on a munclpal corporation to adopt ordinances and 
to enforce violations thereof by prescribed flneM. 
does not confer tbe power of ImprlllOnment before 
trial for a violation of the ordinance, nor after trial 
for failure to pay the II.neR. Bolton v. Velllnes. 114 
Va. BIIlI, 26 S. E. Rep. 1147. 

RetrHctlve Effect of Statute Relad.. to Oamlnlf 
LaWS.-A statute enacting "tbat In all recoverieK 
hereafter had for the vlolatlonll of tbe gaming JawN. 
the fee recovered shall be ten dollars for the 
commonwealth's attorneY, and tbe lIum of thirty 
dollars shall be paid to the literary fund In lieu ()f 
the lIum as at present provided," has no application 
whatever to offences committed before Its passage. 
but such offenceB remain liable to prosecution and 
punishment Ilnder the pre-exlBtlng law, In the same 
manner as If the statute had never been p&88ed. 
Pitman v. Com., B Rob. 800. 

Trfel-Proc:edare-Jury Find tbe Verdict, and the 
Coart Renden Jadtrment ACCOrdlnIflY.-On an Indict
ment charging that the defendant did aid, abet and 
asalat a certain male slave to escape from his owner. 
It Is a proper procedure for the jury to lind the 
defendant guilty, ascertain the term of his Imprl ... 
onment. and assess bls line, and then for the court 
to render jud/rment according to verdict. House v. 
Com., 8 Leigh 7511. See, In this connection, the case of 
Harvey v. Com .• 23 Gratt. 941. In wblcb tbe cOllrt, 1'_ 
948, alftrms the above procedure to be correct even 
In the absence of statute !loprovldlng. 

Jadlfment-How Flerf FKlu Sbould Run.-A writ of 
JUrifacltu upon a jud.rment of a circuit court for a 
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flne ualnst a person convicted of a misdemeanor and committed. It Is proper. althouh the prisoner 
oUlrht to run alralnBt Iroods and chattels and real was not present In conrt at the time the lleCoDd 
eatate. Gill v. State. III W. Va. 479. lID S. E. Rep. MIl. JndlrMent was entered. PrIce v. Com .. IS Grall. \118. 

JDdlrllletlt-o-.... WIIere Flow or A __ t.. Bnt on a prosecntlon for a milidemeanor. If tbere 
Impued.-The statnte allowlnlr damues on aIIlrm· Is a verdict ualnst the defendant for a be. and tbe 
ance (Acts of 1880-81. ch. 11. I 82; Suppl. to R. C. p. court enters up a JudlrMent thereon for Dne anI! 
loW) does not apply to the amrmance of a JndlrMeut costs. and directs a capitu adcaudimdum;uraiDstthede· 
Impoalnlr an amercement or flne; the amercement fendant. the JudlrDlent for the Ilne and COIIts Is Ilnal. 
or flne not belnlr a debt or damues. within the and no fnrther jndlrMent can be rendered In the 
meanlnlr of that act. But thoulrh the judlrment of case. and therefore a sentence. at a subseqUeDt 
aIIlrmance In such case award dam&lre8 accordlq to term. to Imprisonment In the connty jaiL Is errone· 
law for retardlnlr the execntlon. yet as no 8peciDc ous. Pifer v. Com .• 14 Gratl. 710; PrIce .... Com .. JS 
damue8 are thereby adjudlred. and the lawa1ves GratL 8111; Barnes' CUe. III Va. 794. 21 S. E. Rep. '111+ 
none. the error Is merely formal. and the apJ>ellate IndlctllleDt-A_~t darl ... Aa..- of ~ 
court will dlsrelrard II. Abrahams .... Com .. I Rob. -Ar .... t.-Where defendants are Indicted Jointly for 
8r6. a misdemeanor. and havlu been duly summoned. 

JadalDetlt-(;onte_pt-AppeaI.-An appeal may be fall to appear. the court may. In their absenr~. 
takeu to the court of appeals from ajudlrDlent of the amend the Indictment. and order their arrest and 
circuit courtlmpoalnlr a flne upon a person for a con- Imprisonment for non-Pllyment of a Dne before a 
tempt 9f the court. In aldlq to obstruct the execu· IlWifacIM has been Issued. ShIDett .... Com .• 110 Va. 
tlon of a decree of the courL Wells .... Com .. III Gratt. 1186, 18 S. E. Rep. 888. 
&00. 5aperIor Courts -.5eperatIoa of ...... ,,_ts.-
Ja",-t cou ..... for FI ... -Bv~ In ClvU AI> Where an offence Is punlflhable with line auo! 

tion.-In Vlrlrlnla. where the defendant on an Imprisonment. a superior court may render jnd&,' 
Indictment for a ml8demeanor. without pleadlnlr. mentforthe flne only. Com ..... Cmmp.l Va. ea...171. 
confe88es a judlrment for a speclflc sum as a Dne. J..uces' Coart-Departure fnm Ststutor)< AIItItor
the record 18 not evidence In a clvll action for the Ity.-In the constmction of Va. Code 1187. f lmIt. 
same cause. to pro ... e the facl. Nor III It evidence to relrardlnlr Sabbath vlolatlon. the question arose. III 
enhance the damues. Honaker v. Howe. 111 Gratt. Ez ;part, Man. 88 Va. 40.11 S. E. Rep. 4~ as to whetber 
I!O. upon a Dne belq Imposed by a jU8t1ce of the peace. 

B. POWER OF COURTS IN THE MATTER OF and defendant'8 refusal to pay same. the justice" 
FINES. committal of the defendant to jaiL "for one year 

Wlren tbe Court "- Flae.-In the courts of unless the flue be sooner paid." was ... alld. Iltid. 
the United State8. the court and not the jury should that the commitment was a departure from tbe 
asse8-" the flne. U. S. .... Mundel. II Call1l46. See Va. term8 of the statute. from which the justice derived 
Code 1887. S 880&. his authority. tbe letter whereof must be 8trictIY 

Power of a Coart to Add l_prlHn_t to a Verdict followed. and by which no particular term of 
LaylIIlr a Flae.-Where a person Is Indicted for Imprisonment Is prescribed. and was therefore 
feloniously and maliciously cuttlnlr. striklDIr. wound· d~fectl ... e and Invalid. JODes' case. to GratL 1MB. 
Inlr. etc .• with Int~nt to malmo dlsfllrnre. disable and C. JOINT PROSECUTIONS. 
kill. tbe Indlctmentchara1nlr that the accused made JoInt ladlca-t-Separate ......... --T1ro or more 
the assault feloniously and maliciously. cuttiUIr. persons may be jointly Indicted or proceeded 
etc .. and the jury flnd "the prisoner not pUtyof ualnst. by luformatlon. for retail1ll1r ardent spirits 
tbe malicious cuttlnlr and woundlnlr as cbarlred In without a lIceuse. and upon their conviction there 
the within Indictment. but pllty of an assault and 8hould be a separate line ualnsteach for a spedlSe.! 
battery as charll'ed In the wltbln Indictment. and lIum. Com. v. Harris. 7 Gratt. IlOO. 
assellS his Hne at certain IIpres." It was held proper And In conformity to this principle. It Is beld tbat. 
for the jury to assess a pecuniary flne upon the a husband and wife may be jOintly Indicted f .. r a 
prisoner but not proper to add tbe punishment of slnlrle act of retaillnlr ardent spirits; but lu lIucb 
ImprisonmenL But UllOn such couvlctlon the conrt case If they are convicted. a flue must be asses.~. 
may sentence the prisoner to be Imprisoned In the and a judlrMent rendered &lralnst each separately. 
county jail. In addition to the pecuniary flne. Com. v. Hamor. 8 GratL __ 
C'anada v. Com .. III GratL 1IlII. And In an Indictment for assault uaInst several. 

Wben a Court c.a_t 1m.,.. a FI ... ID Addltlea to a joint award of one be wn8t all. i8 erroneou~: it 
Conn_nt ID tile Pealteatluy.-Where a verdict sbould be se ... eral ualnst each defendanl. Jone~ T. 

Is rendered ou an Indictment for an InJnry done Com .• 1 Call IiIiI>. 
with Intent to maim. etc .. under W. Va. Code 111l11. Therefore. it Is error to assess joint DDes &lrainst 
('h. Iff. S II. flndlnlr the defendant not pllty of dolq two defendants. althoUirh such assessmenl be 
an act maliciously. but IrUIlty of unlawfully doinlr &lralnst husband and wife and for the same offenL"e. 
an act charlred. the court cannot. under the statute. Com. v. Ray. 1 Va. Cas. 1m. 
"entence the prisoner to conDnement In the penl- But where there Is an Indictment aa-alDat t1l'0 
tenllary. and also Impose a flne. State v. Mooney. ~ or more persons for an assault. and they plead 
W. Va. &t6. severally. and there ls a ... erdlct rendered IlndiDl' 
J.....-t Set .uweat.s... T_-P~ Absellt. them pUty. and assessiq se ... erallines on each. an 

-Where upon a trial for murder. the jury flnd8 the attorney's fee is uot to be taxed uaInsl each. hut 
prlsouer not lruUty of the murder. but pUty of In- only one attorney's fee ualnst all the defendantll. 
voluutary man!<laulrhter. and a.~sesses upon him a Com ..... Sprinkles. 4 Lellrh Il1O. 
Hne. and the court thereupon enters a judlrMent D. SHERIFF. 
dlschara1nlr him. and then at the same term of the Ex_tIoa-o.t.IMI _ n.b lbItaaa ...... -Not 
('ourt sets aside the jndlrlllent. and enters a Judlr- more than one Ilne can lelra1ly be imposed on the 
ment llII'alnst him for the flnl'. and a certain term shertlf. or other oftlcer. for falliu to return ODe 
of imprisonment. and dlrect.~ him to be arrested execution. Tomkies .... Dowuman. 6 Xnnf. &&7. 
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But a sheriff nelrlectiolr to return an execution, at 
the request of the plaintiff. Is 110t liable to a fine. 
Bullock v. Goodall. 8 call"' 

Ex..t!on-Jucllflllent by Defaalt.-A judlrment by 
ddault &!ratnst a sheriff. for fines collected U\lOn 
executions In behalf of the commoowealth, may be 
HUKtatned. althoqh his receipt for the executions be 
not ill8erted In the record. Selroulue v. Auditor. 4 
MilOt. .. See. In this connection. Va. Code 1881. S 
7'JI. 

Ex..t!on-Jqment for Aurelrate Recelpts.-A 
notice that a motion will be made for a judlrment 
all"alost a sheriff. for the amount of his receipt for 
Hundr)' executions for lines. "as appears by the copy 
of "'aid receipt," Is su1llclent, without mentlonlnlr 
the &!r&Telrate sum dne. the separate amount of 
each execution. or the time when delivered to the 
Hherlff. And the Judwment thereupon. for the &!r
Il'relCate lIum due. without dlstlnplshlnlr the 
amouut of each execution. wUl be sustatned. If con
formable to law 10 other respects. Selroulne v. 
Auditor. 4 Munf. 3118. See. In this connection. Va. 
Code 1881. 1711. 
~. PAYMENT AND REMISSION OF FINES. 
I. PAYIiBlIT. 
Siatutu Im.,..n&" Flnu-To Wbom Pay_t.-How 

Rccoverable.-Where any statute Imposes a fine. 
unkss It be otherwlse expressly provided, or would 
he incouslstent with the manifest Intention of the 
a-eneral assembly. It shall be to tbe commonwealth 
and recoverable by presentment, Indictment, or 
Information. Wbere a fine wlthont corporal pun· 
ishment III prescribed. the same may be recovered. 
if limited to an amount not exceedlnlr twenty dol
lar>!. by warraut, and If not 80 limited, by action of 
debt. or action ou the case. or by motion. The pro
cee .... lnlr shall be In the uame of the commonwealth. 
Va. Code 1881.1712: Com. v. Co111ns.1I Lellrh 686. 

named Woman-Pieri Faclu-Separate Eatate.-A 
.fkri facifU upon a jndlrmeot of a circuit court for a 
lin" alralnst a married woman convicted of a mlsde
meaoor may be levied upon her separate estate. 
real or personal. Glll v. State, 811 W. Va. 4711. 20 S. E. 
Rep. 568. See. In this connection. W. Va. Code 18l1li. 
ch. S6, 16. 

w ..... Fine CaD Be Paid In Coapon"-Fineslmposed 
fllr a violation of law are embraced In the act of 
1871 (Va. Code 1887. ch. 211). known as the fundlnlr 
act. aud a persoo upon whom Buch a fine Is Imposed. 
m'l.Y dlscbarlre it by the over-due coupons taken 
from the bonds mentioned In said acts. Clarke v. 
Tyler. 80 Gratt. IN: Wllliamson v. Massey. 88 Gratt. 
249. See Va. Code 1881, 1468. 

SabNtb Violatloa-Flae--How Remvered.-Va. Code 
1887. 18799. makes punishable as an offence the viola
tion of the Sabbath. and prescribes the penalty. 
Upon a breach of this statnte the question arose as 
to whether the fine under such section could be 
Imposed by a justice of the peace. under Va. Coile 
1887. 1_. relatlnlr to the jurisdiction of justices of 
the peace. The court beld that such a fine Is recov
erable before a justice of the peace. and by a civil 
warrant: and that the constitutional rilrht to trial 
by jury do not extend' to such offence. Ez part. 
Marx, 88 Va. 40. II S. E. Rep. 476. See Va. Code 1881, 
1717. 

Maadam __ Plau COUeC:ted by SherIn or Serptlnt-
Aa4ItGr.-Fines collected by the sheriffs of counties. 
or the 8ertl'eants of cltle8 or towns. are to be paid 
by him to the treasurer of his county. clty. or town. 
aod oot to the audltor of accounts of the state: 
aod thereupon a mandamus will not lie at the BUlt 

of a sheriff or serlreant, to compel the auditor to 
receive COl1ponR wblch have been paid to him In the 
dlscharlre of a fine. Va. Code 1887, S 788. Tyler v. 
Taylor. l1li Gratl. 765. 

IDBOlv.nt Debtor's Act Does Not Embrace PI_ for 
M ..... _or .. -In the absence of express statutory 
proviSion a person convicted of a misdemeanor, and 
committed I1ntll he shall pay the dne &!ratn8t him. 
cannot dlacharlre himself therefrom. under an act 
made and provided for the relief of losolvent 
debtors. Com. v. Chapman. I Va. Cas. 118. See also, 
Qulnllq v. Com .• I Va. Cas. 4114. • 

lI. RBliISSION. 
Pow.r of Ex..t!v. to Remit FIaeL-The 8'Overnor 

shall not remlt In whole or In Part. any fine or 
amercement assessed or Imposed by any court of 
record. court-martial. or other authority havlnlr 
Jurisdlctlon to allSess or Impose the same. except 
that whenever ajudlrmentshall have been rendered 
&!ralnst any person for a contempt of court, other 
than a non-performance of or dlsobedlence to some 
order. decree. or jndlrment, the Irovemor shall have 
power to pardon the offence and remlt the punish
ment, whether corporal or pecuniary. elther In 
whole or In part. Va. Code 1881.11411IlI-4I00: Wllker
son v. Allan. 23 Gratt. 10. 

Eqaltallle R.11ef ..... ast PIaes.-A court of eqnlty 
will reHeve &!ralnst a dne on tbe same princlpleK 
upon whlch It relieves all"&lnst forfeltures and 
penalties. Goodall v. Bullock. Wythe's Reports, 
128. 

III PRACTIce RELATINO TO COSTS. 
A. IN GENERAL. 
Limitation upon Jury'. Discretion In "')'I.&" ~.

Under a statute It was expre88ly declared that In 
actions for assault and battery. If the jury should 
find nnder a certaln sum. the plaintiff shol11d not 
recover any costs. Constrnllllr thls provision In 
Bills v. Harris. II Va. Cas. 18 (1811», the court held 
that thls act limited the discretion of the jUry, and 
they had no rilrht to Irlve costs where the law satd 
they shonld not be IrIven. 

A State, City, or ToWll Is Not Llabl. for Coata.-W. 
Va. Code 18l1li. ch. 181,118 provides that In no instance. 
In criminal cases. shall there be a jndlrment alratnst 
tbe state for costs. And hI prosecutions for the vio
lation of public ordinances of cities. towns and 
villawes. costs are not recoverable &&"&Inst such 
cltles. towns or vlllaires. City of Charleston v. 
Beller.4Ii W. Va. «.80 S. E. Rep. 158. See Va. Code 
1881. S 11&68. 

B. INFORMER OR PRIVATE PROSECUTOR. 
lnfol'llll.r-Llabliity for Coats Wben a Volunteer.-A 

volunteer Informer oUlrht to be made a prosecutor. 
and liable for costs In case of fallnre: but one who 
Is compelled to be an informer. cannot be con8ld
ered a prosecutor. Wortham v. Com., I> Rand, &ell: 
Com. v. Dove, 2 Va. Cas. l1li. 

When, therefore. In a prosecution for a misde
meanor. at the Instance of a voluntary prosecl1tor. 
the defendant files a plea In abatement, that one of 
the Irrand jurors who fOl1nd the Indictment was 
oot a freeholder. and the Issue made upon that plea 
Is found for the defendant, aud the Indictment. 
Quasbed. the court shOUld Irlve jUila-ment for the 
costs &!ralnst the prosecutor. Com. v. St. Clair. I 
Gratt. Ii58. 

And on a trial for a misdemeanor. if the jury find 
for the defendant, the voluntary Informer Is Hable 
for the costs. and after verdict the prosecutor cannot 
show by parol evidence that he was called on by the 
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rrrand jury, and did not voluntarily give thelnforma
tlon. Com. v. Dove, 2 Va. Cas. 211. 

Informer- Bastardy Proc:.a-UabUlty for Cosb.
Where one Is accused of being the fatber of a 
bastard cblld, and upon being tried for same, III 
dil'cbarged, he shall recover his costs against tbe 
party In wbose name the proceedlnp are bad. W. 
Va. Code 1899. ch. 80, S 4; Swisher v. Malone, 81 W. Va. 
4'2, 7 H. E. Rep. 4311; Tennant v. Brookover, 12 W. Va. 
887; Harbour Co. Court v. O'Neal, 42 W. Va. 2115, 28 S. 

. E. Rep.lll3. 
Informer-Inability to Pay Costs-Effect on pJ'OIIeCU. 

tion.-t:nder Va. Code 1887, 1 8Il91, renlatlng crimi· 
nal proceedlnp agalnllt persons, the prosecutor'B 
Inaol vency or Ina bill ty to pay costs Is, ordinarily. 
good cause for ruling him to lind security for such 
payment; but If, In the opinion of the court, public 
JUBtice requires that tbe prosecution sbould proceed, 
It may refuse to dismiss the Indictment. thougb the 
pr<>llecutor be Insolvent, and security for costs be 
not given. Com. v. Hill, II Lelll'h 1101. 

Infor_r-WltDeu-Cosb.-On an Indictment for 
an assault and battery on the voluntary Informa
tion of tbe person 3.!Isaulted, the Informer and pros
ecutor, belnll' the only witness for the prosecution, 
Is a competent witnep8, thougb liable for costs In 
case defendant Is acquitted. Gilliam v. Common
wealth, 4 Leigh 888. 

And a prosecutor In an Information for assault 
and battery. wbo Is liable for the costs, Is a compe
tent witness for the commonwealth. Baker v. Com., 
I Va. CaIL1II\3. 

e. DEFENDANT. 
I. LIABILITY I'OR FBIIS AJrD COBTB.-The Code of 

1@41l, cb. 208, I 10. Va. ~e 1887. S 40111, gives to all 
jurors slttlnll' In criminal cases compeusatlon atone 
dollar for each day he attends on such jUry, and the 
court, upon the priBoner's conviction, will direct 
tbe clerk to Include the allowance In the bill of 
coats. Souther v. Com .• 7 Gratt. 878. 

But Va. Code 1887. 1 4199. expressly declares that 
the prisoner shall only be subjected to Buch costs 
as the commonwealth IB bound to pay; and there
fore does not embrace the fees of the clerk, sheriff, 
or attorney for commonwealth. and In the absence 
of express provIBlon, they cannot be Impoaed upon 
tbe prisoner. Anglea v. Com., 10 Gratt. _ 

As beld by JUDGE SAJfUllUl In Finch v. Com .• 14 
Gratt. M8, a prisoner who Is convicted of a felony, 
and obtaln8 a writ of error to the court of appeals, 

where the judll'ment Is aftlrmed.ls not respon~lble 
for the fees of the clerk or the attorney treneral. 

But In Abraham's Case. I Rob. m&. It was dKlared 
that a judlnDent In a county or corporation ('oor:. 
against a master for permlttinll' a slave to Ill) ~t 

larll'e aud hire himself out contrary to law. \. 
properly rendered for the costs of the prosecntioo. 
Includlnlr jail fees, as well a.. for the flne. 

I. ENFORCEMENT AND RElII8810N OJ' FIlIIK!I. 
Jadlfment for Cosb-How Enforced.-The payment 

of costs adjudll"ed alralnst the defendant In crlminal 
proceedings. may be enforced by execution Oljfal ... l 
his property as In other cases; and the cxecnt:,," 
must Issue from the conrt In which the proceeC;l~~, 
are had, and jndll'ment rendered. Anll'lea v. ('om .. 
10 Gratt. 706. 

Capla Pro F1".-A capia. JW'O IfIU cannot Issne h>r 
costs alone. Com. v. Webster. 8 Gratt. 707. 

Bnt In Virginia the costs are a part of the line. 
and the defendant. belnll' taken In a capiQ. pro ./I.'. 
can only be released by paying the costs as well 3" 

the line. Com. v. Fleld8. 88 Gratt. 2111. 
A8 held by LOMAX, J., In Re Webster. 8 GratL :t.~. 

a party who Is Imprisoned upon a capia. proJl,.., for 
a line and costs, can only obtain his dlschar&"e fru:n 
Imprlsonment by paylnll' the flne and costs. Uct 
see statutory lImltaUon as to term of Imprisonme:lL 
Va. Code 1887. S 40'1'1. AlilO, in thlB connection._ee 
QUinlinII' v. Com .. 2 Va. Cas. 4114. 

Writ-WIleD Improper to Ias_ for eo.ta A ...... -
Wbere there 18 ajudll'mentln favor of tbe commOD
wealth for a line and costs of prosecution. the wrtt 
may Issue for the line and the costs; but where tb" 
judlnDent Is for costs wlthont a line, the writ Is 
not a proper process to enforce the judll'ment. J.,., 
Webster, 8 Gratt. 702. 

Executive Pardon DoN Not ReleMe Cest&.-Where a 
peraon 18 convlc:ted and sentenced for a felony or 
misdemeanor. and Is afterwards pardoned by the 
executive. which pardon releases him from allllDes. 
penalties and forfeitures inc:nrred by the convic
tion and sentence. and previous to the pardon aD 
execution has been Issued for the costs Incllrre,l ill 
his prosecution by the commonwealth. the parolon 
does not release him from these costs. Anglea T. 

Com .• 10 Gratt. IllIG; Wllkerson v. Allan, I!lI GralL 10. 
See Va. Code 1887,114199,4200; W. Va. Code 18Il9. cb. 
14. 1 D. 

IV. COST,s IN CIVIL .surrS. 

See mono&"raphlc not. on "Costa" appended te 
Jones v. Tatum, III Gratt. 7lIO. 

688 



INDEX. 

. ACTIONS. I the register, is prima facie evidence in the 
1. In indebitatus assumpsit for work and appellate court, that such a grant was 

labor, if there was a special contract, which issue?, though the case came up on demurrcr 
re1l1ains in full force, fixing the price of to eVlde?lce. • 
the work plaintiffs have no right to prove Atkins & also V. Lew1s & als., 30 
the valu~ of the work, and can only re- 2. If exceptions to an answer are not well 
cover the contract price. founded, it is not ground to reverse a decree, 

Baltimore & Ohio R. R. Co. v. that they were not set down to be argued, 
Polly, Woods & Co., W but the cause was heard and decided with-

2. In an action for work and labor by a out passi?lg upon them. 
contractor on a rail road against the com- Goodin v. Vaughn's ex'x & als., 102 
pany, under a special contract which pro- . 3. The appellate court cannot reverse the 
vides that the final estimate of the engineer Judgment for the refusal of the court to 
sha.H ~ conclusive upon the parties, if the ~nd the jury to view the premises! unless 
plaintiff proves that the final estimate made 1t appea:rs from the record that a V1ew was 
by the engineer was fraudulently made, he necessary to a just decision. 
may recover without proving further that Baltimore & Ohio R. R. Co. v. 
he was unable to procure such final estimate Polly, Woods & Co., 447 
as is required by the contract after demand 5. Where, upon the motion of the prisoner 
on t~e company, or other prollCr exertions the venue is changed, and the record sent 
on . h1s part. Idem, 447 by the clerk from whence the trial is re-

3. If in an action for work and labor by moved to the coun to which it is sent, does 
a contractor on a rail road against the com- not show that the indictment was found by 
pany, under a special contract which pro- the grand jury; but the prisoner is tried 
vides that upon receiving the full amount and convicted; upon a writ of error to the 
of the final estimate made out agreeably to Court of appeals, that court may direct a 
the terms of the contract, he shall give a certiorari to the court whence the case was 
release under seal from all claims or de- sent, for a better record: and if it appears 
mands whatsoever, growing out of the said from the record returned that the indictment 
contract; the giving such release is a con- was found by the grand jury, the judgment 
dition precedent to his recovery, if the final will not be reversed. 
estimate has been properly made out; but Shimet's Case, 652 
Dot if the final estimate was fraudulently 6. In such case, if it appears from the 
made. Idem, 447 record returned with the certiorari, that 

4. If the rail road company has paid to the Eisoner had appeared, and that 
the contractor the whole amount of the final 720 the court had on his motion, quashed 
estimate, the contractor cannot maintain one of the counts in the indictment; 
an action for the work done under the con- though on his trial he pleaded to the whole 
tract, unless he can prove that there was indictment, and was tried on the count 
fraud or intentional misconduct on the part which was quashed as well as the others, 
of the engineer making the estimate. yet this is not cause for reversing the judg-

Idem, 447 ment. Idem, 652 
ADMINISTRATION. 7. When in an indictment for felony, the 

Administration granted where deceased court will quash a faulty count, though it 
lived and died out of the state, and left no may be good as a count for a misdemeanor. 
estate within it, is not void. See Criminal Jurisdiction and Proceedings, 

Andrews v. Avory & als., 229 No.9, and Scott's ('-ase, 687 

ADVERSARY POSSESSION. ARDENT SPIRITS. 
When the possessor of land has acknowl

edged a title in the claimant, then the pos
session will not be deemed adverse; and 
whenever the act of the possessor ackno'Vl

See Indictments, No.5, and 
Boyle's Case, 

ATTACHMENTS. 

674 

edges a right in the claimant, the statute The estimates of work done by a con
of limitations will not operate, because tractor for a rail road company are made 
such acknowledgment deduced from circum- up to the 20th of each month, when they 
stances negatives the idea of adverse pos- are considered due, though not paid for 
sessioll. 60 some days after. As the price of the work 

Erskine'S ex'ors v. North & als., done by the contractor after the 20th may 

APPELLATE COURTS. 

1. An abstract of a patent certified by 

be forfeited to thc company for several 
causes, before the 20th of the next month, 
no debt is due from the company to. the 
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contractor until the 20th arrives: and there- CONFESSIONS. 
fore an attachment being served on the 1. A young man living in the jailer's 
company on the 14th of the month, there is family, and who occasionally, in the ab
nothing then in its hands due to the con- sence of the jailer, attended on the prisoners 
tractor, which may be attached, though in and kept the keys of the jail, is not a person 
fact no forfeiture occurs, and on the follow- in lIuthority, whose threat or promise will 
ing 20th of the month the amount of the exclude the confe88ions of a prisoner in the 
estimate may be due. - jail awaiting his trial 

Baltimore & Ohio R. R. Co. 'II. Gal- Shifflet's Case 6S2 
lahue's adm'rs, .563 721 *2. What is not an inducem;nt to II 

BONDS. prisoner to make a confession. 
The proviso in the act of February 28, 

1828, Sup. Rev. Code 272, I I, limiting 
actions on indemnifying bonds to seven 
years, does not apply to an action on a 
bond executed prior to the passage of that 
act. 

Duval, adm'r &c. 'II. Malone & al., 24 

BURGLARY. 

1. An entry into a dwelling-house in the 
day time, through a door that was so closed 
that it came within the c.asing, and to open 
which required some degree of force, con
stitute!\ in law a breaking; though there 
was no fastening of any other kind to the 
door. Finch's Case, 643 

2. The word "break," in the Code, ch. 
192, t 12, p. 728, is borrowed from the law 

. in regard to burglary, and is to be under
stood as it would be when used in a charge 
of burglary. Idem, 643 

CERTIORARI. 
To what court a certiorari may be sent 

from the Court of appeals. See Appellate 
Courts, No.5, and Shifflet's Case, 652 

COLLATERAL INHERITANCES. 
The act of March 2, 1854, I 15, which 

imposes a tax upon collateral inheritances, 
is \vithin the constitutional powers of the 
general assembly, and is still in force. 

Eyre'll. Jacob, sheriff, 422 

COMMISSIONERS IN CHANCERY
To sell land. 

1. Commissioners appointed by a court of 
equity to seUlands, make the sale and take 
bonds for the purchase money, payable to 
themselves; and before the 1V0ney is paid, 
the commissioners are removed and others 
are appointed. These last may sne at law 
on the bonds in the names of the first, to 
whom the bonds were made payable. 

Clarksons 'II. Doddridge & al., 42 
2. Though it is usual to state in the dec

laration or by endorsement thereon, or on 
the writ, that the action is brought for the 
benefit of the parties entitled, yet this is 
not esaential. And if the defendants have 
any doubt whether the suit is brought for 
the benefit of the last commi88ioners, they 
can by motion have a rule upon them to 
avow and prosecute or disavow and dismiss 
the action. Idem, 42 

CONDITIONS. 

See Actions, No.2, 3, and 
Baltimore & Ohio R. R. Co. 'II. 

Polly, Woods & Co., 447 

Idem, 652 

CONTRACTS. 

1. The agreement between a rail road 
company and a contractor provides: And 
whereas the above work must be inspected 
and received, it is hereby agreed that the 
engineer of the company or some one ap
pointed by him, shall be the inspector of 
said work, shall determine when this COD
tract is complied with according to its just 
and fair interpretation, and the amount of 
the same, and all disputes and difficulties 
arising under the same; and his decision 
shall be obligatory and conclusive between 
the parties to this contract, without farther 
recourse of appeal: Mid: 

1st. The decision of the engineer is 
conclusive upon the parties: and this in 
relation to the price of a species of ex
cavation not mentioned in the specifica
tions .. 

24. Such a contract is legal and bi nding 
on the parties. 

Condon'll. South Side R. R. Co., 302 
2. In such a contract, if it is proved that 

the final estimate has been fraudulently 
made out, the contractor may recover the 
value of the work. 

Baltimore & Ohio R. R. Co. I'. 
Polly, Woods & Co., 447 

3. Such a contract provides, that upon 
receipt of the final estimate, the contractor 
shall give a release under seal from all 
claims or demands whatever growing oat 
of said contract. In an action by the con
tractor against the company for work and 
labor, if he proves that the final estimates 
were fraudulently made out, he may recover 
without having executed the release. 

Idem, 447 

CONVERSION. 

H devises a tract of land and grist mill 
thereon, to his wife during widowhood; and 
directs that at her death or marriage the 
same shall be sold; bnt not until his 
youngest child comes of age; and the pr0-
ceed .. to be divided equally among all his 
children. There were four children, the 
youngest of whom, J, came of age in 1839. 
A daughter E married L in 1836. who died 
in 1842; E afterwards married S and died 
in 1856, S surviving her. T died an infant 
intestate and unmarried before 1839. !of 
died in 1840, and bequeathed her share to 
E. L during his marriage with E, and S 
as guardian or agent of J, rented oat the 
land, and L took one-third of the rents. 
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paid one-third to M till her death, when he 10th. The rents of the property before 
took two-thirds, and S as guardian or the sale belonged to the persons who were 
agent of J took one-third. After the death entitled to the principal subject, and 
of L, E and S rented out the land and took would go to them in common with the 
the rents in the same way; and aner E moneys arising from the sale, as personal 
married S he rented it out and took the property. And those received by L in 
rents in the same way until 1850; when W his lifetime were thus reduced into his 
was appointed the agent of J, and took his possession, and became his absolute prop
share ot the rents. E left one child by L ert}". Idem, 369 
and two by S. J seems to have lived out 
of the state. S was the administrator of 
E, and S S was administrator of T, and 
administrator de bonis non of M: held: 

1st. The land and mill is to be consid
ered as money. and to pass as such to 
and from the legatees of H. 

Harcum's adm'r & also V. Hudnall, 369 
2d. Though the legatees might have 

t>lected to take the same as land, yet such 
an intention must have been clearly man
i fested; and all the parties interested in 
the property must have united in the 
electi(ln. Idem, 369 

3d. The renting out of the land and 
taking the rents by L during his life, is 
not sufficient evidence of an election on 
his part to take the land. Idem, 369 

4th. M having in her will spoken of a 
bill about to be filed for the sale of the 
land. and having given either the land or 
the proceeds of sale to E, it is eyident she 
had not elected to take the land as land; 
and therefore no election by L could 
change the character of the bequest. 

Idem, 369 
5th. The property having been directed 

to be sold when J came of age, it will be 
considered as money from that period: 
And the interest which E took under her 
father's will being an interest in money. 
the proceeds of the sale of the property 
whenever it should be made, at her death 
nothing paSBed to her children as her 
heirs at law. Idem, 369 

6th. M having lived until J came of 
age, her bequest to E was a bequest of 
money, the proceeds of the sale of the 
land. Idem, 369 

7th. T having died before J came of 
age, and therefore before the time fixed 
for the sale of the property, qurere, if his 
interest passed as real estate to his heirs. 
or as money to his administrator. 

Idem, 369 
8th. If T's interest descended to his 

heirs, they took it subject to be converted 
into money by a sale, just as he held it. 

Idem, 369 
9th. The interest of E was not an estate 

in the premises. but a mere chose in 
action, a right to have a sale of the 
property, *and to recei ve her two
thirds of the proceeds. The acts of 

722 

her first husband L in renting out the 
land and receiving the rents, was not a 
reduction of the chose in action into pos
!:less ion ; and therefore on his death it 
survived to E ; and on her second marriage 
and death, her second husband is entitled 
to it as her administrator. Idem, 369 

CONVEYANCES. 
1. Upon a bill by a creditor to subject 

land in the hands of the executors of the 
purchaser, they having in their answer 
stated that he has alwavs claimed under 
the title bond of his vendor, a conveyance 
cannot be presumed. 

Erskine's ex'ors v. North & als., 60 
2. When a conveyance of the legal title 

will be presumed in favor of a party in 
possession under a complete equitable title 
from the patentee. to prevent a forfeiture 
under the act of February 27, 1835, in rela
tion to delinquent lands. See Presump
tions, No.4. and 

Hale v. Marshall, 489 

CONVEYANCES-Fraudulent. 

1. A debtor cannot divide his property 
into parcels, and protect himself in the 
enjoyment of one parcel, by giving up the 
other; he cannot require his creditors to 
accept a part and gi ve up the residue: and 
when he attempts it, the deed is fraudulent 
and void. 

Quarles & als. v .. Kerr & als., 48 

2. Though a deed is not fraudulent by 
reason of. a postponement of i*e time of 
sale and the reserving the property to the 
grantor in the meantime, yet where the 
time of sale may be hastened or postponed 
by the grantor, so as to enable him to de
feat any creditor who should attempt- to 
subject the interest in the property reserved 
to the grantor, to the payment of his debt; 
the deed is fraudulent. Idem, 48 

3. The including in such deed perishable 
property which must be consumed or become 
worthless before the time fixed for the sale, 
though it may not of itself be sufficient to 
set aside the deed as fraudulent. yet it is a 
fact indicative of a fraudulent intent. 

Idem, 48 

CORPORATIONS. 

1. The president and acting manager of 
a private corporation is trustee in a deed 
of marriage settlement; and as trustee he 
sells the trust property, in violation of his 
dutv as trustee, and purchases a part of it 
for the corporation.-The corporation is a 
participator in the violation of the trust, 
and is liable therefor. 

Barksdale & also V. Finney & als., 338 
2. The cestuis que trust haVing sued the 

trustee for an account of the trust subject, 
and made the corporation a party; and 
having taken a decree against the trustee 
for the amount of the purchase money for 
which the trust property sold, which proves 
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unavailing. may then pursue the property 
in the hands of the corporation, if it is 
still in its possession, or have a decree 
against the corporation for the price at 
which it was purchased. Idem, 338 

3. H owns or controls all the stock of the 
B corporation, and he contracts with third 
persons to obtain a charter for another 
corporation, of which they shall be the 
corporators, and to transfer to the new cor
poration all the stock, and to convey all 
the real estate and other property (except 
slaves) of B, as also some real estate of his 
own. The charter is obtained and the stock 
is transferred, but there is no conveyance 
of the real estate: but the new corporation 
takes possession of it, and holds it as its 
own.-The new corporation is the successor 
of B, and takes the property subject to pay 
the debts of the corporation of B, to the 
value of the property received. 

Idem, 338 

4. The charter of B made its stock per
sonal estate; but provided that its real 
estate should only be conveyed as other real 
estate.-The legal title could only pass by 
deed from B. Idem, 338 

5. Where the stock of a corporation is de
clared to be personal estate, and the certifi
cates are made transferable on the books of 
the corporation; and it is authorized to ac
quire real estate; such estate vested in it 
as a corporation, and not as individual 
shareholders. The certificate of stock is 
evidence of the right of the owner to his 
proportion of the profits or dividends, and 
on the expiration of the charter, to his 
proportion of the assets remaining' after 
the paym~t of the debts; and e~ery pur
chaser of the stock takes it subject to the 

same liabili ties. Idem, 338 
723 *6. A creditor of a corporation, the 

whole stock and property of which 
has been transferred to its successor, which 
takes it subject to the debts of the first cor
poration, and which it is ample to pay, is 
not bound to convene all the creditors before 
the court, but may prosecute his own claim 
alone. Idem, 338 

7. A creditor of the ·corporation B prose
cuting his claim against the successor to 
B, is not bound to make the judgment 
creditors of H, to whom the successor of B 
has contracted to pay an annual rent, a 
party to the suit. Idem, 338 

COSTS. 

A prisoner convicted of felony, and ob
taining a writ of error to the Court of 
appeals, where it is affirmed, is not re
sponsible for the fees of the clerk or the 
attorney general. See Code, ch. 211, flO, 
11, p. 782. Finch's Case, 643 

CRIMINAL JURISDICTION AND 
PROCEEDINGS. 

1. A discharge by an examining court of 
a prisoner committed on a charge of felony, 
is not a bar to another prosecution for the 
same offence, except when the record shows 

that the discharge was upon an examination 
of the facts charged. 

McCann's Case, 57/l 
2. Under a common law indictment for 

murder, the prisoner may be found guilty 
of murder in the first or second degree or 
manslaughter. Livingston's Case, .592 

3. Quzre: If a prisoner has been con
victed of murder in the second degree or 
manslaughter, and obtains a new trial. 
whether he can be put upon his trial again 
for a higher offence than that of which he 
has been convicted. Idem, tIP.. 

4. Upon a trial for homicide. it is compe
tent fbI' the commonwealth to introduce 
physicians or surgeons to give their op:n
ions on a state of facts testified to by them
selves or other witnesses, in respect to a 
wound or beating proved to have been in
flicted on the deceased, as to whether such 
wound or beating would be a cause adequate 
to produce the death, or was the actual 
cause of the death. Idem, 592 

5. In such case the questions put and the 
answers given should be so put and gh'en 
as not to elicit or express an opinion by 
the physician or surgeon on the credit of 
the witnesses or the truth of the facts tes
tified to. Idem, 5~ 

6. If a party be dissatisfied with an in
struction, he ought to state his objection at 
the time. If no objection be made to an 
instruction at the time it is given, and no 
exception taken, or the point saved; but 
objection be made for the first time, after 
verdict, and in the form of a motion to <'et 
it aside; the court will consider whether. 
under all the circumstances, the party ha .. 
been prejudiced by the instruction; and if 
of opinion that a just verdict has been ren
dered, according to the law and the evi
dence, will not set it aside on account of 
that objection. Bull's Case. 613 

7. A presentment for gaming not setting 
out any offence against the statute, may 
be quashed on motion. 

Huff's Case, ~ 

8. A prisoner is examined for forging 
and counterfeiting twenty-four pieces of 
silver coin, and is sent on to the Circuit 
court for further trial-He cannot be in
dicted for feloniously having in his posses
sion ten or more pieces of coin with int"nt 
to alter and employ the same as true. 

Scott's Cape, ~ 

9. There are counts in an indictment for 
forging and counterfeiting coin, and aiSll 
a count for feloniously having in his pos
session twenty pieces of forged coin. m.t 
saying "at the same time." The prisoner 
having moved the court to quash the last 
count, which is overruled, there is a verdict 
and judgment against him, and he obtains 
a writ of error. This court holding that 
the count is bad as an indictment· for a 
felony, will not permit it to stand as a 
count for a misdemeanor, but will reverse 
the judgment and quash the count. 

, Idem, 687 
10. Quzre: If in an indictment counts 
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for a felony and for a misdemeanor may be 
joined.-It seems not. Idem, 6f!1 

11. In a prosecution for a misdemeanor, 
if there be a conviction and a judgment for 
the fine and costs, there cannot be, at an
other court, a judgment of imprisonment. 

Pifer's Case, 710 

DECREES. 

Bill by trustee to enforce the deed, and 
decrees for sale and distribution of the 
fund. Then bill by a creditor excluded to 
set aside the deed for fraud on its face: 

1st. Fraud in the deed not having been 
put in issue in the first case, the decree 
does not bar the second suit. 

2d. The decree in the first case being 
interlocutory merely, it can be no bar to 
the second suit. 

Quarles & als. v. Kerr & als., "8 

724 *DEEDS. 

1. Under the act of 1819, 1 Rev. 
Code, ch. 99, i 15, p. 365, the courts of any 
of the United States had authority to take 
the acknowledgment of a feme covert to 
her execution of a deed. 

Grove fl. Zumbro, 501 
2. The certificate of the court of the ac

knowledgment of a feme covert, should 
show the pri vy examination of the wife; 
her declaration that she did freely and 
willingly seal and deliver the said writing, 
and wished not to retract it; and that she 
then acknowledged the said writing so 
again shown to her. If it omits the fact, 
"that she did not wish to retract it," it is 
fatally defective. Idem, 501 

DELINQUENT .uqD FORFEITED 
LANDS. 

1. A patent for land forfeited for non
payment of taxes, was unauthorized by 
any law prior to the Code of 1849; and 
therefore the entry and survey of land gave 
the patentee no equity therein. 

Atkins & also fl. Lewis & als., 30 

2. Though the entry and survey of land 
was made prior to the sale thereof under a 
decree of the court as forfeited land, yet 
the sale having been made prior to the 
issuing of the patent, and the land having 
been purchased by the original owner, who 
paid as the cash payment thereof, more 
than sufficient to pay all taxes, damages 
and costs due the commonwealth; and the 
court having, after the issuing of the 
patent, directed the balance of the purchase 
money to be released to the purchaser, and 
the commissioner of delinquent lands having 
conveyed the land to him; his title is good 
against the patentee who never was in pos
session, and who claimed the common
wealth's title under the act of March 22, 
1842. Idem, 30 

3. Upon the question whether land has 
oeen forfel ted under the act of 1835, for the 
failure of the owner to have it placed upon 
the books of the commissioner of the reve
nue and pay the taxes due thereon, or 

whether it was within the exception to the 
second section of that act, it appears that 
a person under whom the defendant claims 
was in possession of the land at the time 
of the passage of the act. The defendant 
may rely on his possession to defeat the 
forfeiture, if his possession was such as 
the statute prescribes. 

Hale v. Marshall, 489 
4. After twenty-five years' possession of 

land under a complete equitable title derived 
from the patentee, he living in an adjoin
ing county for years, and neither himself 
nor anyone claiming under him setting up 
any claim to the land against the equitable 
title, a conveyance of the legal title may 
be presumed in favor of the party in pos
session, to prevent a forfeiture of land; if 
the legal title is necessary. Idem, 489 

5. A party in possession of land claiming 
it under a good equitable title, is within 
the exception to f 2 of the act of February 
rt, 1835, p. 12, concerning delinquent lands. 

Idem, 489 
6. What will not invalidate the proceed

ings for the sale of delinquent lands in a 
suit between the purchaser under them and 
a third party. See Evidence, No.2, and 

Hitchcox fl. Rawson, 526 

DEMURRER. 
See Pleadings at Law, and Practice at 

Common Law. 

DOWER. 

1. Testator devises all his land to his 
different children, giving the wife one of 
the parcels during her widowhood, which 
parcel has the improvements upon it. He 
also gives her his slaves for life, all the 
rest of his personal property to enjoy and 
use for the best interests of his children; 
and the interest on the bonds due him to be 
used by her for the benefit of his children. 
-This will be held to be in lieu of dower 
under the act, Code ch. 110, I 4, 5, p. 474-5. 

Craig's heirs v. Walthall & wife, 518 
2. In such case the widow having been 

told that the provision in the will was in 
liell of dower, and ad"ised to renounce it, 
declines to do so, and expresses herself sat
isfied with the provision; and takes posses
sion of the property and holds it four years, 
until she marries.--She has elected to take 
under the will, and cannot then claim 
dower. • Idem, 518 

3. The principles applicable tg the case 
of a widow as to the necessity of electing 
between her right of dower and the provi
sions of her husband's will, are the same 
as those applicable to other cases. 

Dixon fl. McCue & als., 540 

4. If the widow's taking dower in the 
real estate will cleal·ly interfere with the 
provisions of the will, she must elect. 

Idem, 540 
"5. Though the widow took the whole land 

under the will for five years, and also took 
a legacy of property to the value of 
five hundred dollars to aid her in 
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725 -carrying on the farm; still she, ha,-- 5. The principles applicable to the cue 
ing been under a mistake as to her of a widow as to the necessity of electing 

rights under the will, will not be held to between her right of dower and the provi
have elected to take under it; but may still sions of her husband's will, are the same 
take her dower. Idem, 540 as those applicable to other Persona. 

Dixon v. McCue cl als., 540 
6. If the widow's taking dower in the DYING DECLARATIONS. 

On a trial for murder, the c;pmmonwealth, I real estate will clearly interfere with the 
to introduce the dying declarations of the provisions of the will, she must elect. 
deceased. proved that he was told that his Idem. 5411 
physicians thought that unless he could be 7. Though the widow took all given to 
reli.eved of the shortnes!, of breath und~r her by the will, still she, having been under 
which he \-va,:' then suffermg. he would die a mistake as to her rights under the will. 
very soon. He then made the statements will not be held to have elected to take 
which were proposed to be introduced as under it but may still take her dower. 
evidence; and he ,vas asked if thesewere' Idem 
made as his dying declarations; to which EMANCIPATION.' 
he answered they were. The deceased was 
then told that the doctors were of opinion 
he was certainly dying. and that he would 
die very soon; and what he had said was 
repeated to him, and he was asked if he 
made that statement again, and did he 
make it as a dying declaration; and he said 
that he did. The statement is admissible 
evidence as dying declarations. 

Bull's Case. 613 

EJECTMENT. 

1. Defendants in possession of land, as 
against a plaintiff who never was in pos
session, but claims the commonwealth's 
title under the act of March 22, 1842, may 
set up an outstanding title in another to 
protect their possession. 

Atkins .\ als. V. Lewis cl als., 30 
2, A declaration in ejectment, which 

describes the land as part of a lar~er tract 
owned by plaintiff. near certain creeks 
which have no public notoriety, is defective, 
and may be demurred to. 

Hitchcox v. Rawson, 526 
3. In sUl!h a case a verdict which finds 

for the plaintiff the land in the declaration 
mentioned, is too vague to enable the officer 
to deli ver possession; and there must be a 
venire de no\'o. Idem, 526 

4. What will not affect the \"alidity of the 
proceedings for sale of forfeited land, as 
between a purchaser under them and a third 
party, iR an ejectment. See Evidence, No. 
2, and Idem, 526 

See Slaves and Free Negroes. 

EQUITABLE JURISDICTION AND 
RELIEF. 

A court of equity has jurisdiction in a 
suit by a high sheriff against his deputy 
and the sureties of the deputy to have a 
settlement of the accounts of several ad
ministrations upon estates committed to 
the high sheriff, and which went into the 
hands of the deputy. And the suit may be 
maintained though the bill does not allege, 
and it is not proved, that the high sheriff 
had paid the balances reported to be due on 
the settled accounts, or any part of them. 

Tyler & also v. Nelson's adm'x, 214 

EVIDENCE. 

1. Defendants in ejectment rely upon an 
outstanding title in a third person, and 
offer in evidence an abstract of the patent 
certified by the register, which is received 
without objection. This is to be regarded 
in the appellate court as prima facie evi
dence that such a grant was issued, though 
the case came up on a demurrer to evidence. 

Atkins ,\ also V. Lewis & als., JIl 
726 ~. On the trial of an ejectment. 

plaintiff claims itnder a conveyance 
from a commissioner of delinquent lands. 
and offers the record of the proceedings for 
the sale of the lands, in evidence. The 
defendant objects to it for irregularities on 
its face: 1. That the land was not forfeited, 
because the forfeiture for non-payment of 

ELECTION. taxes was in the name of the patentee. 
1. Land being directed to be sold and the who had Bold and con"eyed the land before 

proceeds being given-though the legatees it was retl1rn~d delinquent in 1801 and to 
may elect to take the same as land, yet such 1814; though It was never entered by any 
an intention must be clearly manifested; I other name. 2. B~cause the decree for the 
and all the parties interested in the property I sale was at a s~c!al court. 3. Because the 
must unite in the election. I d~c~ee was condlbonalupon the purchaser's 

Harcum's adm'r & als. t', Hudnall, 3691 g:lvlDg bond. 4. Bee;ause.the court on peti-
. ,hon made an order dlrecttng the deed to be 

2. What not eVidence of an election to made to parties not reported to be pur
take the land. SE'e Conversion. No.3, 4, chasers. 5. Because the deed was made by 
and Idem, 369 one commissioner of delinquent lands: 

3. What will constitute a case of election though there was but one, and the order 
for a widow. See Dower, No.1, and . directed him.-But none of these invalidate 

Craig's heirs tl. Walthall cl wife, 518 the proceedings so as to render them null 
4. What will constitute an election by as between the purchaser and a third party. 

the widow. See Dower, ~o. 2, and in a collateral proceeding. 
Idem, 518 Hitchcox V. Rawson, 52b 
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3. Upon a trial for murder, it having 
been proved that the prisoner had beat the 
deceased, the complaint of the deceased of 
pain suffered by her within two hours after 
the beating, is competent evidence. 

Livingston's Case, ;';92 
4. When commonwealth may introduce 

physicians or surgeons to testify, and to 
what. See Criminal Jurisdiction and Pro
ceedings, No.4, 5, and Idem, S92 

5. See Dying Declarations, No.1, and 
Bull's Case, 613 

6. On the trial of a prisoner for burning 
a milt, the commonwealth proves by the 
owner of the mill, that a short time previ
ous to the burning the prisoner had made 
violent threats against him.-It is not com
petent for the prisoner to ask him or any 
other witness, whether other persons had 
not made threats against him. 

Shifflet's Case, 652 
7. In such case the previous threats being 

proved, tlie commonwealth may prove that 
shortly after the burning, the prisoner vio
lently abused and threatened the owner, 
and said as he was about to leave, "You 
have not yet got what I intend to give 
you. " Idem, 652 

EXCEPTIONS. 
A bill of exceptions taken to the opinion 

of the court refusing to grant a new trial 
in a prosecution for a felony, sets out the 
evidence.-The appellate court will not re
verse the judgment, unless, by rejecting 
all the parol evidence of the exceptor, and 
giving full faith and credit to that of the 
adverse party, the decision of the court 
below still appears to be wrong. 

Bull's Case, 613 

EXECUTORS AND ADMINISTRA
TORS. 

1. The sureties of a deputy sheriff are 
liable for the amount of bonds taken by 
the first administrator on an estate, and 
after his death delivered by his administra
tor to the sheriff to whom the estate had 
been committed, as a part of the unadmin
istered assets, after the estate had been 
committed to the sheriff. 

Tyler &: also V. Nelson's adm'x, 214 
2. What is sufficient evidence that the 

deputy had collected the bonds which had 
been delivered to him. Idem, 214 

3. Administration granted where the de
ceased lived and died out of the state, and 
left no estate within it, is not void. 

Andrews v. A vory &: als., 229 
4. An administrator appointed in Vir

ginia, whose intestate lived and died in 
North Carolina, and left no estate in Vir
ginia. goes to North Carolina, and without 
qualifying there, takes possession of the 
assets, and brings them to Virginia.-His 
sureties in Virginia are liable for his faith
ful administration of these assets. 

Idem, 229 
5. An administrator having sold slaves 

under a decree of the court, in a suit by 

some of the next of kin against himself 
and others as next of kin, for a sale and 
distribution, his sureties are not responsi
ble for the proceeds of the slaves; he hav
ing sold them as commissioner of the court, 
and not as administrator. Idem. 229 

6. Testator had in his lifetime taken the 
bond of two men who were partners, for a 
partnership debt, and it was unpaid at his 
death. He directed his property to be sold 
and its proceeds and his other moneys, &:c .• 
to be kept at interest for the support of his 
family; and these debtors being reputed 
wealthy men, the executor permitted the 
debt to remain uncollected until one of them 
died, and the firm as well as its members 
proved to be insolvent.-The executor is 
bound to account fur the debt. 

Southall's adm'r v. Taylor &: als.. 269 
7. In this case one of these partners pur

chased property at the public sale made by 
the executor, and executed his bond with 
his partner as his surety.-The executor 
having failed to collect the money when 

he might have collected it, and 
727 -the obligors having failed, the ex

ecutor is bound to account for the 
amount of the debt. Idem, 269 

8. One partner is not such security as an 
executor is authorized to take in selling the 
property of his testator. Idem, 269 

9. Testator devises land to his wife for 
life; and at her death to be sold and equally 
divided among his children. One of these 
children dies under age, intestate and un
married. Another dies before a sale of the 
property, and gives her share to her sister. 
Years after her death, a suit is brought for 
a sale of the property and division of the 
proceeds. and the administrator of the two 
deceased children is a party. There being 
no suggestion of any debts due from them, 
their interests may be decreed to the other 
children, according to their respective in
terests. 

Harcum's adm'r &: also I'. Hudnall, 369 

FEES. 
A prisoner convicted of a felony, and ob

taining a writ of error to the Court of ap
peals, where the judgment is affirmed. is 
not responsible for the fees of the clerk or 
attorney general. See Code, ch. 211, flO. 
11, p. 782. Finch's Case, 643 

GAMING. 

1. An indictment for playing at cards at 
a public place, may be sustained by proof 
that the party bet at faro at the time and 
place stated in the indictment. 

. Gibboney's Case, 582 
2. An indictment for gaming under tHe 

1st section of ch. 198 of the Code, must 
charge the playing of one of the games 
specified; or it must show by averment that 
the gaming charged is of the like kind all 
those specified; that is, that the chances of 
the game are unequal, all other things 
being equal. Huff's Case, 648 

3. A presentment for gaming not setting 
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out any offence against the statute, may be 
quashed on motion. Idem, 648 

4. A room in an out-house within the 
enclosure of a tavern lot, which had at one 
time been used in connection with the 
tavern, and the room over which is still so 
used, having been rented by a third party, 
and held and used and controlled by him, 
independent of the proprietor of the tavern, 
though the occupier boarded at the tavern, 
and the servants belonging to it attended 
to the room, is not a part of the ordinary, 
nor is it a public place, in the sense of the 
act, Code, ch. 198, I 4, p. 743. 

Purcell's Case, 679 

HOMICIDE. 

728 -INDICTMENTS. 

1. See Gaming, No. I, and 
Gibboney's Case, 

2. See Criminal Jurisdiction and 
ceedings, No.2, and 

Livingston's Case, 

S82 
Pro-

592 

3. In an indictment for murder, the 
omission of the word "deliberately," will 
not be fatal on general demltrrer. 

Bull's Case, 61J 
4. What an indictment for gaming must 

show. See Gaming, No.2, and 
Huff's Case, 648 

5. An indictment for selling ardent 
spirits without a license, to be drunk where 
sold, must allege that the selling was by 
retail. Boyle's Case, 674 

6. An indictment under the statute, Code. 
ch. 193, I 6, p. 733, for feloniously having 
in his possession more than ten pieces of 
forged or base coin, must allege that the 
prisoner had them in his possession at the 
same time; and the charge that OD a cer
tain day he had them in his possession, is 
not sufficient. Scott's Case, 6f!J 

INFANTS. 

M and V are joint owners of real estate. 
and they enter into an agreement in writ-

When in a case of homicide it appears 
that a wound or beating was inflicted on 
the deceased which was not mortal, aqd the 
deceased whilst laboring under the effect of 
the violence, becomes sick of a disease 
not caused by such violence, frum which 
disease death ensues within a year and a 
day, the party charged with the homicide 
is not criminally responsible for the death, 
although it should also appear that the 
symptoms of the disease were aggravated, 
and tile fatal progress quickened, by the en
feebled or irritated condition of the deceased, 
caused by the violence. 592 ing, that if either wishes to sell the prop

erty, he may fix the price he will take, aud 
if the other refuses to give it, he may have 
the whole property sold at auction. And 

Livingston's Case, 

HUSBAND AND WIFE. 

1. Land directed to be sold and the pro
ceeds divided, until it is sold a husband 
cannot reduce his wife's interest therein 
into possession. 

Harcum's adm'r &: als. v. Hudnall, 369 

in case of the death of one or both of the' 
parties, their executors and administrators 
are directed to carry out the agreement aa 
fully as if they were living. V died leaving 
a widow and several infant children. having 
made a will previous to the agreement, by 

. 2. In such case, the husband having re- which he forbade his executrix to sell any 
ceived the rents, they are reduced into pos- of his real estate. After V's death At: had 
session by him, and thereby become his the property sold at auction, on terms which 
absolute property. Idem, 369 were satisfactory to V's representative, 

3. A slave having been lent to husband and which were proved to be beneficial to 
and wife, on their marriage, by the wife's I the children. A bill by the widow and 
father, he by his will gives the slave and children of V against the purchaser, for a 
her increase to his daughter. for life, with specific execution of the contract, will be 
remainder to her children. The husband sustained, and a decree enforcing the sale' 
hving died a few months after the father, will pass the title of the infants: though 
leaving his wife surviving him, in the ab- the proceeding does not conform to the act 
sence of all proof, the court will not presume concerning the sale of infants' lands, nor 
the assent of the father's executors to the to that concerning partitions. 
legacy 80 as to vest the life estate of the Goddin v. Vaughn's ex'x &: als., 
wife in the husband; but it will be held to 
survive to the wife. INJUNCTIONS. 

un 

Livesay v. Helms &: als., 441 Where an injunction has b~en obtained 
4. Testator owning a large tract of valu-I in vacation, the defendant ma.y file his 

able land, and leaving a widow and six !ln~wer,. and ~ove the. court to dlssolv~ the' 
infant children, describes separate parcels IlDJuncbon, wlthout fihng the answer elther 
of the land by boundaries one of which he at rules or in term. 
gives to each of his chi1d~n. As to one of Goddin v. Vaughn's ex'x &: als., to:! 
these he says, "It is my-will that the above 
de'\cribed part of my farm shall be owned INSTRUCTIONS. 
hy my son John (about thirteen); and I do, 1. Where the plaintiff's case is clearly 
bequeath it to him SUbject to the control of I made out, and the only question is whether 
my dear wife during her widowhood, and I the defendant has made out a good defence; 
then to my son John for life. "-The widow i it is not decidinJr upon the weight of evi
takes a beneficial interest under the will. i dence to instruct the jury upon the assump-

Craig's heirs v. Walthall &: wife, 518 tion of the facts as true, which the evidence 
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tended to prove if they believe it, that the 
defence is not sufficient; if the instruction 
itself is correct. 

Davis v. Miller, .lc., 1 
2. Where an instruction to the jury is 

asked, which is equivocal in its meaning; 
which upon one co~truction is correct, but 
ItpOn anot~er construction is incorrect, it 
should not be refused. if by so doing the 
jury may be misled; but should be given 
with an explanation giving it the meaning 
which will make it proper. 

Baltimore & Ohio R. R. Co. v. 
Polly, Woods & Co., 447 

3. Where a party asks for an instruction 
which is itself proper to be given, it is 
error to refuse to give it as asked; though 
it is given with an addition which it does 
not appear is based upon any evidence given 
a t the trial. Idem, 447 

4. In such case it is error to substitute 
for the instructions asked for, another, 
which, though it may state the law cor
rectly, is long and complicated, ca!culated 
to mislead the jury, and does not cover the 
points of the instructions asked for. 

Baltimore & Ohio R. R. Co. v. 
Laffertys, 478 

.c.. On a trial for murder, where the evi
dence repelled the idea of self-defence, the 
court instructed the jury that if they be
lieved from the evidence the deceased and 
the prisoner were engaged in a sudden and 
mutual combat, in which no weapon dan
gerous in itself was used, and during the 
progress of the fight the prisoner struck the 
deceased an ordinary blow or blows with 
his fists or feet, without any intention 
ei ther to kill the deceased or to do him 
great bodily harm, but to repel his attack, 
and that the death of the deceased was 
caused thereby accidentally, and apart from 
the prisoner's intention, then the prisoner 
is guilty of involuntary manslaughter.
This is not error. Bull's Case, 613 

6. In such a case the court further in
structs the jury. that though no weapon 
dangerous in itself is used. but only the 

fists and feet; yet if the jury are sat-
729 islied *from the evidence that the 

manner of inflicting the blows was 
cruel and unusual, and exceeded in number 
and violence what was necessary to repel 
the deceased, and he died of such beating; 
then the prisoner is guilty of voluntary 
manslaughter. This is not error. 

Idem, 613 
7. When objection to an instruction should 

be taken, and what the consequence of 
postponing it. See Practice at Common 
Law, No. 17, and Idem, 613 

JURISDICTION. 
In a suit for freedom, though detention 

<»f the plaintiff where the suit is bronght is 
necessary to give the court jurisdiction, yet 
as the court has general jurisdiction over 
the subject matter of controversy, the ob
jection to the jurisdiction in the particular 
case, for this cause, is matter in abatement 

of the proceeding, and must be pleaded, or 
brought to the notice of the court by rule 
or motion, before the jury is sworn in the 
cause. 

Hunter v. Humphreys, 

JURORS. 
As a general rule, the testimony of jurors 

is inadmissible to impeach their verdict; 
especially on the ground of their own mis
conduct. Bull's Case, 613 

LARCENY. 
1. Lost property may be the subject of 

larceny. Tanner's Case, 635 
2. To constitute a larceny of lost prop

erty, the penon finding it must know, or 
have the means of knowing, the owner. or 
have reason to believe that the owner may 
be discovered; and he must intend at the 
time of finding the property, to appropriate 
it to his own use. Idem, 63S 

LIMITATIONS-Statute of. 

1. The proviso in the act of February 28, 
1828, Sup. Rev. Code 272, I 1, limiting 
actions on indemnifying bonds to seven 
years, does not apply to an action on an 
indemnifying bond executed prior to the 
passage of the act. 

Duval, adm'r .lc. v. Malone & al.. 24 
2. When the possessor of land has ac

knowledged a title in the claimant, then 
the possession will not be deemed adverse; 
and whenever the act of the possessor ac
knowledges a right in the claimant, the 
statute of limitations will not operate, be~ 
cause such acknowledgment deduced from 
circumstances negatives the idea of adverse 
possession. 

Erskine's ex'on v. North & als., 60 
3. A widow qualifies as administratrix of 

her husband. and takes possession of and 
holds certain slaves, in which she claims a 
life estate as having been given to her by her 
father's will. She is afterwards removed 
from her office of administratrix; but she 
continues to hold the slaves, claiming them 
as her own for life; and she holds them for 
more than five years after she ceased to 
be administratrix: held: The statute of 
limitations will protect her against any 
claim by the administrator de bonis non 
and next of kin of her husband. And the 
fact that one of the next of kin had been a 
married woman during the whole period 
will not prevent the running of the statute 
against her. 

Livesay v. Helms & als., 441 

MANSLAUGHTER. 
See Instructions, No.5, 6, and 

BuU's Case, 

MISDEMEANOR. 

613 

1. See Indictments, and Criminal Juris
diction and Proceedings. 

2. On a prosecution for a misdemeanor, 
there i8 a verdict against the defendant for 
a fine, and the court enters up a judgment 
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thereon for the fine and costs, and directs 
a capias ad audiendum against the defend
ant; and at a subsequent term sentences 
him to six months' imprisonment i~ the 
county jail.-The judgment for the fine and 
costs was final, and no further judgment 
could be rendered in the case. 

Pifer's Case, 710 

MURDER. 
In an indictment for murder, the omission 

of the word "deliberately," will not be 
fatal on general demurrer. 

Bull's Case, 613 

PARTIES. 
1. Commissioners appointed by a court 

of equity to sell lands, make the sale and 
take bonds for the purchase money, made 
payable to themselves; and before the 
money is paid the commissioners are re
moved and others are appointed. The last 

commissioners are entitled to sue at 
730 *law on the bonds, in the names of 

the first, to whom the bonds were 
made payable. 

Clarksons v. Doddridge & al., 42 
2. Whilst a suit for specific execution of 

a contract against the purchaser is pending, 
the purchaser conveys the property in trust 
to secure a debt. The cestuis que trust are 
pendente lite purchasers, and are not neces
sary parties. 

Goodin v. Vaughn's ex'x &: als., 102 
3. When suit by high sheriff against dep-

1&ty and his sureties, on account of the 
administration of an estate committed to 
the sheriff, should be revived in the name 
of the personal representative of the high 
sheriff. 

Tyler & also V. Nelson's adm'x, 214 

PARTITION. 
1. In the partition of real estate, each 

part owner is entitled to have in severalty 
a part equal to his interest in the whole 
subject, if this is practicable with a due 
regard to the interests of all concerned. 
But if such partition cannot be made with
out impairing the portions of some others. 
the property may be divided into shares of 
unequal values, and the inequality may be 
corrected by a charge of money on the more 
valuable in favor of the less valuable por
tion, or by other means recognized in the 
law of partition. Code, ch. 124, f 2, p. 526. 

Cox & also V. McMullin, 82 
2. The general rule of partition requires 

an allotment of the several parcels to the 
part owners; yet it may benefit both classes 
of owners to assign the parcels; or it may 
benefit one class without injury to the 
other, to assign rather than to allot. And 
in either case the commissioners may avoid 
the risk of an unfortunate allotment, by 
resorting to an as.signment. Idem, 82 

PARTNERS. 
One partner is not such security as an 

executor is authorized to take in selling the 
property of his testator. 

Southall's adm'r V. Taylor & als., 269 

PAYMENTS. 

When presumption of payment will not 
arise. Sec Presumptions, No.1, 3, and 

Erskine's ex'ors v. North &: alSo, 6n 

PLEADING AT LAW. 

1. A declaration on an indemnifying bond 
in the name of the administrator de bonis 
non of the high sheriff, sets out the bond 
as made to himself; and without craving 
oyer of the bond, the defendants demur.
As there is enough in the declaration to 
enable the court to proceed to judgnlent 
according to law and the very right of the 
case, the demurrer should be overruled. 

Duval, adm'r &:c. v. Malone & al., 24 
2. A declaration in ejectment, which 

describes the land as part of a larger tract 
owned by the plaintiff, near certain creeks 
which have no public notoriety, is defect
ive, and may be demurred to. 

Hitchcox v. Rawson, 526 

POWERS. 

T conve)"s land to Sand C his wife. to 
have and to hold the same to S for his life. 
with reversion to C and her heirs. And 
S covenants with T and C that she shall 
have the privilege during coverture to 
nominate" by last will and testament or 
power of appointment" in the presence of 
two witnesses, such person or ~rsons as 
she might designate for her heir or heir6 
to the property aforesaid after the death of 
S. C died in the lifetime of S, having 
made an olograph will, by which she de
vised the property :-keld : 

1st. The deed to Sand C conferred on 
her the power of disposing of the land in 
the lifetime of S. 

2<1. The power of disposi tion was prop
erly executed by an olograph will; the 
provision for the two witnesses applying 
not to the disposition by will, but to 
other modes of executing the power. 

Sherman's adm'r & al. V. Hicks & 
als., 9b 

PRACTICE AT COMMON LAW. 
1. To take advantage by demurrer. of a 

variance between the declaration and the 
bond declared on, the defendant should 
crave oyer of the bond. . 

Duval, adm'r &c. V. Malone & a1.. 24 
2. What not an expression of opinion on 

the evidence. See Instructions, No.1. and 
Davis V. Miller, &:c., 1 

3. The court may refuse to recei ve a plea 
which presents an immaterial issue, or 
may strike it out if it has been filed. or 
may either during the progress of the trial 
or after verdict set aside the issue. or in a 
proper case render judgment notwithstaud
i ng the verdict. 

Duval, adm'r &c. V. Malone &: aI., 24 
4. Action by one for the benefit of an

other. Though it is usual to state in 
731 the *declaration or by endorsement 

thereon. or on the writ, that the action 
is brought for the benefit of the partyen
titled, yet this is not essential. And if 
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the defendant has any doubt whether the 
suit is brought for the benefit of the true 
owner, he can have a rule upon him to 
avow and prosecute or disavow and dismiss 
the action. 

Clarksolls 11. Doddridge &: al., 42 
5. How objection to the jurisdiction of 

the court in a suit for freedom, is to be 
made. See Jurisdiction, No. I, and 

Hunter 11. Humphreys, 'Ji!{1 

6. In assumpsit upon the common count 
for work and labor, &:c., defendant offers a 
special plea setting out a special contract, 
and averring that the work, &:c., sued for 
was done under it, and the acts to be done 
by the defendant were done. The spe.cial 
plea, if it contains a defence to the action, 
only amounts to thE. general issue; and 
should be rejected. 

Baltimore &: Ohio R. R. Co. 11. 
Polly, Woods &: Co., 447 

Same 11. Laffertys, 478 
7. In indebitatus assumpsit for work and 

labor, defendant has no right to arrest the 
plaintiffs in the course of making out their 
case, by an offer to show that the work was 
done under a special contract, it not having 
appeared from the plaintiffs' evidence that 
there was any such contract. 

Idem, 447 
Idem, 478 

8. If it appears in the course of the plain
tiffs' evidence, that the work was done 
under a special contract which remains in 
full force and ascertains the price; they 
have no right to prove the value of the 
work, and can only recover the contract 
price, upon proving the contract fully ex
ecuted on their part. Idem, 447 

9. If it appears from the plaintiffs' evi
dence, that the work was done under a 
written contract, they must, before they go 
any further, produce it, or duly account for 
its non-production, and prove its contents. 

Idem, 447 
10. If it appear for the first time, on the 

cross-examination of the plaintiffs' wit
nesses, or from the defendant's evidenc~, 
that the work was done under a special 
contract, or that the contract was in writ
ing, the plaintiffs will then be required to 
proceed in the same way as if the fact had 
appeared in the course of their own evidence 
in chief. Idem, 447 

11. It is for the judge who tries a cause 
to determine whether he will give or refuse 
an instruction asked for, before the argu
ment is commenced or after it is concluded. 

Idem, 447 
12. Where an instruction to the jury is 

asked which is equivocal in its meaning; 
which upon one construction is correct, but 
upon another construction is incorrect; it 
should not be refused, if by so doing the 
jury may be misled; but should be given 
with an explanation giving it the meaning 
which will make it proper. Idem, 447 

13. Where a party asks for an instruction 
which is itself proper to be given, it is 
error to refuse to give it as asked; though 

it is given with an addition which it does 
not appear is based upon any evidence given 
on the trial. Idem, 447 , 

Baltimore &: Ohio R. R. Co. 11. 
Laffertys, 478 

14. In an action by a contractor on a rail 
road against the company, for wo~k and 
labor the plaintiffs ha\'ing offered eVidence 
tendi~g to show that certain excavation 
which was a part of the work in contro
versy was solid rock, and the defendant 
havin'g offered evidence tending to show 
the contrary; the defendant moved the court 
to have the jury taken to view the premises, 
they being about thirty miles off on the 
line of the road, and offered to send the 
jury on the train of the company and to 
defray the expenses. The court having 
overruled the motion, the appellate court 
cannot say the court below erred, unless it 
appears from the record, that a view was 
necessary to a just decision: and that does 
not appear. Idem, 447 

15. Parties cannot by their consent au
thorize a jury to render their verdict to the 
clerk in the absence of the judge, and be 
discharged. And if a verdict is thus ren
dered and the jury discharged, it is no ver
dict. Idem, 447 

16. The parties agree to recall the jury 
to ascertain whether they agree to the ver
dict as rendered; and it appears from the 
statement of three of them, that they did 
not understand it according to its legal 
effect. As the question before the court 
was whether the verdict delivered by the 
jury to the clerk should be made their ver
dict by their assent in open court, it was 
proper to hear all that the jurors had to 
say upon the subject, and be well satisfied 
whether they understood and fully concurred 
in the verdict. And under the circum
stances the court should have sent the jury 
to their room to consider further of their 
verdict, or should have ordered a new trial. 

Idem, 447 
17. If a party be dissatisfied with an in

struction he ought to state his objection at 
the' time. If no objection be made 

732 *to the instruction at the time it is 
given, and no exception taken or the 

point saved; but objection b~ made for the 
first time after verdict, and 10 the form of 
a motion 'to set it aside; the court will con
sider whether, under all the circumstances, 
the party may be p!ejudiced by ~he inst~c
tion' and if of Op1DI0n th"at a Just verdict 
has 'been rendered. according to the law 
and the evidence, will not set it aside on 
account of that objection. 

Bull's Case, 613 
18. As a general rule, the testimony of 

jurors is inadmissible to impeach their ver
dict; especially on the ground of their own 
misconduct. Idem, 613 

PRACTICE IN CRIMINAL CASES. 

See Criminal Jurisdiction and Proceed
ings. 
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PRACTICE IN CHANCERY. elapsed, the legal presumption has not 
arisen. 

1. Trustee files a bill to enforce the trust Erskine's ex'ors v. North & als., 
deed, and in this suit the court decrees the 

60 
sale and distribution of the trust subject 2. Upon a bill by a creditor to subject 
among the creditors provided for, except land in the hands of the executors of a pur
one, who is excluded under the provisions chaser, they having in their answer stated 
of the deed, because he sued out execution that he has always claimed under the tiUe 
on his judgment. This creditor then files bond of his vendor, a conveyance cannot 
a bill to set aside the trust deed, on the be presumed. Idem, 60 
ground that it is fraudulent on its face: ' 3. Even if the time has elapsed from 
held: which the legal presumption Df payment 

1st. That the question whether the deed may arise, yet the circ'Jmstances may repel 
was fraudulent was not put in issue in that presumption; and they do 80 in this 
the first case, and therefore could not be case. Idem, 60 
decided: and the decree in that case can- 4. After twenty-five years' possession of 
not be a bar to the second. land under a complete equitable title de
. 2d. The decree in th~ first case being rived !~"! the patentee himself living in 
IDterlocutory m~rely, It cannot be a bar an adjOining county for years, and neither 
to the second SUlt. he nor any person claiming under him 

Quarles & also v. Kerr & als., 48 setting up any claim to the land against 
2. When contract for sale of infant's the equitable title, a conveyance of the 

land will be enforced though proceeding legal title may be presumed in favor of the 
does not conform to the act concerning sales party in possession, to prevent a forfeiture 
of infants' lands, nar to that concerning of the land under the act of Febr.uary -no 
partitions. See Infants, No. I, and 1835, p. 12. in relation to forfeitures of 

Goodin v. Vaughn's ex'x & als., 102 delinquent lands; if the legal title be neces-
3. It is not error in an interlocutory de- sary. 

cree enforcing a specific execution of a Hale v. Marshall, 
contract against a purchaser, that it does 733 
not direct a deed to be made and tendered 

·PRIVY EXAMINATION. 
See Deeds. to him. Idem, 102 

4. Where a decree for specific execution 
of a contract against a purchaser, provides 
that if the purchase money, or a part of it, 
is not paid by a day certain, the property 
shall be sold, it is not error to appoint the 
counsel for the plaintiffs, there being no 
objection to the person, the commissioner 
to make the sale; nor is it error to refuse 
to associa te one of the counsel of the pur
chaser with him. Idem, 102 

5. Where all the facts are before the court, 
and the objection to the title to land pur
chased is a question of law, it is unneces
sary to refer the title to a commissioner. 

Idem, 102 
6. Whilst suit is pending, the purchaser 

conveys the property in trust to secure a 
debt. The cestuis que trust are pendente 
Ii te purchasers, and are not necessary par
ties. Idem, 102 

7. Where an injunction has been obtained 
in vacation, the defendant may file his an
swer and move the court to dissolve the 
injunction, without filing the answer either 
at rules or in term. Idem, 102 

8. If exceptions to an answer are not well 
founded, it is not ground to reverse a de
cree, that they were not set down to be 
argued, but the cause was heard and decided 
wi thout passing upon them. 

Idem, 
PRESUMPTIONS. 

102 

1. As between a creditor of B having a 
right to subject land, and a purchaser from 
B, the presumption of satisfaction of the 
debt as against the purchaser can only 
begin to arise from the time he had notice 
of it; and if twenty years have not since 

PROMISSORY NOTES. 
1. Payment by the maker to the payee 

and endorser of a negotiable note, after it 
has been protested for non-payment, taken 
up by the payee and transferred by him to 
his creditcl'r as collateral security for a 
larger debt, such payment being without 
knowledge of the transfer. is not a good 
defence to an action brought on the note 
by the transferee and holder against the 
maker. 

Davis v. Miller, &c., 1 
2. Payment of a dishonored note by an 

endorser, does not extinguish its negotia
bility as to him and all parties liable 
thereon to him, though it discharges the 
liability of subsequent endorsers, whose 
liability will not be revived by his putting 
the note again in circulation. Idem, 1 

3. When an over-due note is transferred. 
the holder takes it subject to all l:he de
fences and equities to which it was subject 
in the hands of his immediate endorser. 
whether or not he has any notice thereof: 
except that an accommodation note in his 
hands is not therefore invalid. 

Idem, 1 
4. QUalre: If the equities to which such 

overdue note is SUbject, in the hands of the 
endorsee, are or are not only such equities 
as attach to the note itself; as illegality or 
want of failure of consideration, or a re
lease or payment, or a counter claim agreed 
to be set off, which is equivalent to pay
ment. Idem, 1 

5. A set-off as between the maker and the 
payee acquired after the transfer of an 
over-due note, though acquired without 
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notice of the transfer of the note, cannot 
be set off against the holder. Idem, 1 

6. By the endorsement of negotiable 
notes, though after due, the legal title 
passes without notice to the maker. But 
in the transfer of choses in action not 
negotiable, only the equitable title passes, 
and the maker may make payments to the 
payee or obligee until he has notice of the 
transfer. Idem, 1 

7. The act, Code, ch. 144, '14, p. 583, in 
relation to suits by assignees, does not 
apply to negotiable paper, though such 
paper has been transferred after due. 

Idem, 1 

it must treat the recognizance as several, 
and the judgment must be several. 

Caldwell's Case, 69" 
4. The recognizance is that the principal 

shall appear before· the Circuit court at a 
certain time to answer a ("harge of felony. 

At the time he was required to 
734 -appear, he was in the penitentiary, 

having been sent there for another 
felony. Afterwards and before a judgment 
on the scire facias against the bail, his 
time expires, and he is sent back to the jail 
of the county in which he was to appear 
for trial before the Circuit court; and he is 
tried and acquitted.-The prisoner's con
finement in the penitentiary having ren
dered it impossible for him to appear at 
the court at the time prescribed by the 
recognizance. it constitutes a good defence 
to the scire facias. 

Caldwell's Case, 698 
5. In such case, the defence may be made 

by plea; but it may also be made by peti-

8. The declaration on a negotiable note 
states the endorsement and delivery as at 
the time of the making: and the proof is 
that the delivery was after the note fell 
due.-This is not a variance j and if it was, 
could only be taken advantage of at the 
trial by a motion to exclude the evidence, 
or to instruct the jury to disregard it. 1 tion or motion; and the facts being agreed 

by counsel for the bail and the attorney for 
the commonwealth, the question of law 
may be decided by the court. 

Idem, 

RECOGNIZANCE. 
1. In taking a recognizance, the justice, 

in putting the name of his county in the 
caption uses a contraction j but the con
traction is so used that it is obviously in
tended for a county, and there is no difficulty 
in ascertaining the county intended.--This 
is not error. 

Gedney v. The Commonwealth, 318 
2. Though it is not stated in the body of 

the recognizance of what county the justice 
was, yet as it states that he was a justice 
of the said county. that refers to the county 
named in the caption, and is sufficient. 

Idem, 318 

RICHMOND. 

The shares of a rail road company are 
not liable to be taxed by the council of the 
c:ity of Richmond, either under the charter 
of the city, or under t 19, cIt. 54 of the 
Code. 

City of Richmond v. Daniel, 385 

SCIRE FACIAS. 

1. In a scire facias upon a recogniZance, 
a substantive and direct averment that the 
recognizance was transmitted by the jus
tice to the clerk of the county court, is not 
necessary. The recital of the reco~nizance, 
which purports to be taken by a Justice in 
the county, and the implied averment of 
the transmission of the recognizance con
tained in the prout patet per recordum, is 
sufficient. 

Gedney v. The Commonwealth, 318 
2. The mistake of the clerk in stating, as 

bv a copy of the recognizance to our said 
county court transmitted. is not a fatal 
objection to the scire facias upon a de
murrer thereto. Code, ch. 171, f 31. p. 650. 

Idem, 318 
3. One scire facias may issue against 

several cognizors in one recognizance: But 

Idem, 698 
SET-Ol<"F. 

1. A set-off as between the maker and 
payee acquired after the transfer of an 
over-due negotiable note, though acquired 
without notice of the transfer of the note, 
cannot be set off against the holder. 

Davis v. Miller, &c., 1 
2. By the endorsement of negotiable 

notes, though after due, thp legal title 
passes without notice to the maker. But 
in the transfer of choses in action not 
negotiable, only the equitable title passes, 
and the maker may make payments to the 
payee or obligee, until he has notice of the 
transfer. Idem, 1 

3. QUa'lre: If the equities to which an 
over-due note is subject in the hands of the 
endorsee, are or are not only such equities 
as attach to the note itself; as illegality, 
or want of failure of consideration, a re
lease or payment, ora counter claim agreed 
to be set off, which is equivalent to pay
ment. Idem, 1 

SHERIFFS. 
1. A court of equity has jurisdiction in a 

suit by a high sheriff against his deputy 
and the sureties of the deputy, to have a 
settlement of the accounts of several ad
ministrations upon estates committed to 
the high sheriff, and which went into the 
hands of the deputy. And the suit may be 
maintained though the deputy had settled 
the administration accounts before the pro
bate court; and though the bill does not 
allege and it is not proved that the high 
sheriff had paid the balances reported to be 
due on the settled accounts. or any part of 
them. 

Tyler & also v. Netson's adm'x, 214 
2. Upon the death of the high sheriff 

the suit should be revived in the name of 
his personal representative, and not in the 

jOl 
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name of the personal representatives of the and maintenance of the beneficiaries." 
different estates; it being his suit against does not limit the bequest to that object. 
his agent. Idem, 214 but the whole beneficial interest passes 

3. The bond of the sureties of the deputy. to the free negroes. 
which was given duriflg the first year of Dunlop & also V. Harrison's ex'ors 
the sheriffalty, bound them to indemnify & als., 251 
the high sheriff for the acts of his deputy 3. In a suit for freedom, though detentioD 
during the continuance in office of the high of the plaintiff where the suit is brought is 
sheriff.-Their liability does not extend to necessary to give jurisdiction to the court, 
indemnify the high sheriff for the acts of yet as the court haa general jurisdiction 
the deputy in relation to an estate com- over the subject matter of controversy, the 
mitted to the sheriff during his second year objection to the exercise of jurisdiction in 
of office. Idem, 214 the particular case, for this cause, is matter 

4. The sureties of the deputy are liable in abatement of the proceeding, and shOUld 
for the amount of bonds taken by the first be pleaded, or brought to the notice of the 
administrator on the estate, and after his court by rule or motion before the juI'J is 
death delivered by his administrator to the sworn in the cause. 
sheriff in the first year of his sheriffalty, Hunter V. Humphreys, . ~ 
as a part of the unadministered assets, 4. In July 1829, Mrs. H, of P. G. county. 
after the estate had been committed to the Maryland, by her will emancipated some of 
sheriff. Idem, 214 her slaves at her death; and then says. 001 

S. Where an estate has been committed to give to my brother B during his life, all 
the sheriff in the first year of his sheriffalty, the rest of my slaves; and at his death. 
the sureties of the deputy will be responsi- thQse above the age of fifteen years to be 
ble for assets received by him after the end immediately free and fully emancipated: 
of the year. Idem. 214 and those under the age of fifteen years to 

W ffi . . h d be bound out in P. G. county in the state 
6. hat su Clent eVldence t at eputy of Maryland, until they arrive at the a"'e 

had collected the bonds which had been Po 

delivered to him. Idem, 214 of eighteen years, when they and their 
increase shall be free and fully emancipated. 

SLA YES AND FREE NEGROES. A child of one of the female slaves left to 
B for life, born during the life of B. is 

1. Testator provides in his will that the emancipated by the will. Idem, 187 
slaves loaned his wife for life shall have 
their choice of being emancipated or sold S. Testator gives his whole estate. inc1ud
publicly.-Their emancipation is made by ing lands, slaves, bonds. &c., to his nephew 
the will to depend upon their election to be R, of Pittsburg. And then in a postscript. 
free; and as slaves have no legal capacity he says" "1 wish you to take the negroes 
to choose, the provision is void and of no to Pennsyh'ania where they will be free. 
ff He appointed no executor, but B qualified 

e e~~iley & also V. Poindexter's ex'or, 132 as administrator with the will annexed. 
lst. Qurere, If the will creates a tru"t 

2. Testator having given by his will a in favor of the negroes. 
large real estate and also annuities to cer- 2d. If the negroes are entitled to their 
tain free negroes, then says, "It is my will freedom, they cannot maintain an action 
and desire that my executors hold all the at law for its recovery aginst B the 
residue of my estate as trustees for the sup- administrator; 'his duty is to deliver them 
port of F, L and A, and the children of to R. 
A and L." &c. And should it be necessary 3d. Slaves emancipated by will canllot 
in carrying out this clause of my will, to maintain an action at law against the 
sell my slaves. I desire my executors to sell executor to recover their freedom, without 
them privately or publicly as may seem proving the assent of the executor to the 
best. selecting them good homes and good bequest. 
masters." The three legatees are free Reid's adm'r V. Blackstone & als .• 36.3 
negroes, and about eighty slaves are in- T 
eluded in the residue of testator's estate: 6. estatrix makes her will in August 
held: 1857, by which she emancipates olle sla.e 

by name. By another clause she says." 1 
1st. That the slaves included in the direct in regard to the balance of my 

residue cannot be held in trust for negroes, that they shall be manumitted 011 
735 the *free negroes. as they cannot be the 1st day of January 1858." She then 

held directly by them. directs her executors to raise a fund out of 
2d. That though the provision that the her estate sufficient for the purpose, and 

slaves shall be held in trust by the exec- use it in settling her said slaves in Liberia. 
utors for the free negroes is illegal. the or any other free state or country in which 
provision that if necessary the sla,'es they may elect to live; and then says. 
shall be sold, is not invalidated by the "And I further direct, that if any of my 
illegal provision; but is legal and valid; said servants shall prefer to remain in Vir
and the free negroes shall take the pro- ginia. instead of accepting the foregoing 
ceeds of the slaves. provisions, it is my desire that they shall 

3d. The whole property in the residue be permitted by my executors to select 
being given to the executors in trust. the among my relations their respective 
addition of the words "for the support owners:" held: The freedom of the slav~ 

'in:! 
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is made dependent on their election; and 
they having no legal capacity to elect, the 
will is ineffectual to emancipate them. 

Williamson & als. V. Coalter's ex'ors 
& als., 394 

SPECIFIC EXECUTION. 
1. When contract for a sale of infant's 

land will be enforced, though proceeding 
does not conform to the act concerning sale 
of infants' lands, nor to that concerning 
partitions. See Infants, No.1, and 

Goddin v. Vaughn's ex'x & als., 102 
2. It is not error in an interlocutory de

cree enforcing a specific execution of a 
contract against a purchaser, that it does 
not direct a deed to be made and tendered 
to him. Idem, 102 

3. Where a decree for a specific execution 
of a contract against a purchaser, provides 
that if the purchase money, or a part41f 
it, is not paid by a day certain, the prop
erty shall be sold, it is not error to appoint 
the counsel of the plaintiffs, there being 
no objection to the person, the commissioner 
to make the sale; nor is it error to refuse 
to associate with him one of the counsel of 
the purchaser. Idem, 102 

4. Where the facts are before the court, 
and the objection to the title to land pur
chased is a question of law, it is unneces
sary to refer the title to a commissioner. 

Idem, 102 

STATUTES. 
1. The act of February 28, 1828, 

736 Sup. *Rev. Code, 272, I I, limiting 
actions on indemnifying bonds, con

strued in 
Duval. adm'r &c. V. Malone & at, 24 

2. The act, Code. ch. 144, i 14, p. 583, in 
relation to suits by assignees, constrlted in 

Davis v. Miller, &e., 1 
3. The act of March 22, 1842, in relation 

to forfeited and delinquent lands, con
strued in 

Atkins & also V. Lewis & als., 30 
4. The act, Code, ch. 171, • 31, p. 650, in 

rela tion to pleadings, construed in 
Gedney v. The Commonwealth, 318 

.5. The act, Code, ch. 122, I 7. p. 517, in 
relation to wills, construed in 

Phaup & also V. Wooldridge & als., 332 

6. The act, Code, ch. 54, 119, p. 286, in 
relation to taxation by towns, construed in 

City of Richmond 11. Daniel, 38S 
7. The act of March 2, 1854, i 15, in rela

tion 'to taxes on collateral inheritances, 
construed in 

Eyre V. Jacob, sheriff, 422 

8. The act of February 27, 1835, '2, Sess. 
Acts 1834-5, p. 12, in relation to delinquent 
lands, construed in 

Hale V. Marshall, 489 
9. The act, 1 Rev. Code of 1819, ch. 99, 

f 15, p. 365, in relation to the privy exami
nation of femes covert, construed in 

Grove V. Zumbro, SOl 

10. The act, Code, ch. 110, • 4, 5, p. 474-5, 
in relation to dower and jointure, con
strued in 

Craig's heirs 11. Walthall & wife, 518 
11. The act, Code, ch. 151, • 12, 17, 

p. 603, in relation to attachments, con
strued in 

Baltimore & Ohio R. R. Co. V. Gal-
lahue's ex'ors, S6J 

12. The act, Code, ch. 205, • 11, p. 765, 
in relation to examining courts, con
strued in McCann's Case, 570 

13. The act, Code, ch. 198, f 4, p. 743, in 
relation to gaming, construed in 

Gibboney's Case, 582 
14. The act, Code, ch. 192, i 12, p. 728, 

in relation to housebreaking, construed in 
Finch's Case, 643 

15. The act, Code, ch. 211, • 10, 11, p. 
782, in relation to costs in cases of felony, 
construed in Idem, 643 

16. The act, Code, ch. 182, • 7, p. 684, in 
relation to certiorari, construed in 

Shifflet's Case, 652 
17. The act, Code, ch. 208, • 34, p. 778, in 

relation to defective counts in an indict
ment, construed in Idem, 652 

18. The act, Code, ch. 198, • 4, p. 743, in 
relation to gaming, construed in 

Purcell's Case, 679 
19. The act, Code, ch. 193, • 6, p. 733, in 

relation to forgeries, construed in 
Scott's Case, 687 

20. The act, Code, ch. 208, • 28, p. 777, 
concerning verdicts, construed in . 

Idem, 687 

STA TUTES-Construction of. 

Though the legislature may have author
ity to make a law to operate t;etroactively, 
yet it must clearly appear that such was 
the intention. ' 

Duval, adm'r &c. V. Malone & al., 24 

SUITS FOR FREEDOM. 
See Slaves and Free Negroes. 

SURETIES. 

1. One partner is not such security as an 
executor is authorized to take in selling 
the property of his testator. 

Southall's adm'r 11. Taylor & als., 269 
2. See Sheriffs, and 

Tyler & als. V. Nelson's adm'x, 214 
3. See Scire Facias. No.4, 5, and 

Caldwell's Case. 698 

TAXATION. 

1. The shares of a rail road company are 
not liable to be taxed by the council of the 
city of Richmond, either under the charter 
of the city, or 119 of ch. 54 of the Code. 

City of Richmond 11. Daniel, ass 
2. The act of March 2, 1854. • 5, which 

imposes a tax on collateral inheritances. is 
within the constitutional powers of the 
general assembly, and is still in force. 

Eyre V. Jacob, sheriff, 422 
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TENANTS IN COMMON. 

1. There are two tenants in common of 
land having but an e9uitable title. One of 
them cannot ·appropriate to himself any 
specific portion thereof, or do any act 
whatever, in derogation of the right of the 
other to enjoy equally with himself the 
common property, and every parcel of it. 

Cox & also v. McMullin, 82 
2. The legal title to the land held in com

mon being conveyed to one of the joint 
owners, he reciting that he owns the whole, 
conveys one-half of it to a third person, 
and purports to convey the upper moiety. 

But it will be held that the deed passed 
737 only an equal undivided *moiety of 

the common subject: and that the 
other joint owner and the grantee held in 
common the whole subject, and every part 
thereof. Idem, 82 

6. The cestuis que trust having sued the 
trustee for an account of the trust subject, 
and made the corporation a party, and hav
ing taken a decree against the trustee for 
the amount of the purchase money for 
which the trust property sold, which proves 
!lnavailing, may then pursue the property 
10 the hands of the corporation, if it is still 
in the possession of the corporation, or 
have a decree against it for the prioe at 
which it was purchased. Idem, 3J8 

7. All who participate in a breach of trust 
are jointly and severally liable. And a 
purchaser concurring in a fraudulent breach 
of trust, and actively participating in it, 
and converting the property to his own 
use, incurs the like liability with the fraud
ulent trustee. Idem, 338 

8. In such case a part of the property sold 
havillg been slaves, which having been 
U\ed in a dangerous occupation, one of 
them was injured, and this slave and an· 
other were returned to the cestuis que trust. 
On a decree against the purchaser for the 
price at which he purchased the slaves, he 
should be credited for those returned at 
their value when returned. Idem, 338 

3. Although a party holding in common 
with others, can do nothing to impair or 
vary, in the slightest degree, the rights of 
his cotenants; yet if he execute a deed for 
a specific portion of the common subject, 
or make a contract in regard to it; and 
upon partition such portion falls in sever
alty to the party so making the deed or 
contract, he will be bound by his act. 

Idem, 
TRUSTS AND TRUSTEES. 

1. A trustee in a deed of trust to secure 
a debt falling due at different periods, ad
vances to the debtor money to pay the first 
installment, and takes a-transfer of it.-He 
can only subject the property to satisfy 
himself, after the balance of the debt is 
paid; and his interest does not disqualify 
him from acting as trustee. 

9. Testator gives all his estate including 
slaves to his nephew R, of Pittsburg. And 

82 then in a postscript he says, "I wish you 
to take the negroes to Pennsylvania where 
they will be free." Quaere: If the wiII 
creates a trust for the negroes. 

Goddin v. Vaughn's ex'x &: als., 102 
Same v. Mason & als., 102 

2. Whilst ~uit against the purchaser for a 
specific execution of the contract is pend
ing, he conveys the property to secure a 
debt. The cestuis que trust are pendente 
li te purchasers, and are not necessary par
ties. Idem, 102 

3. A bequest of slaves to trustees in trust 
for free negroes is illegal and void: But an 
alternative direction that if necessary the 
slaves shall be sold. is valid, and the free 
negroes may take the proceeds. . 

Dunlop &: also v. Harrison'S ex'ors 
&: als., 251 

4. Property being left to trustees in trust 
for certain free negroes, the addition of 
the words "for the support and mainte
nance of the beneficiaries," does not limit 
the bequest to that object, but the whole 
beneficial interest passes to the free negroes. 

Idem, 251 
5. The president and acting manager of 

a private corporation is trustee in a deed 
of marriage settlement; and as trustee 'he 
sells the trust property, in violation of his 
duty as trustee, and purchases a part of it 
for the corporation.-The corporation is a 
participator in the violation of the trust, 
and liable therefor. 

Reid's adm'r V. Blackstone &: als., 363 
10. Testator by his will directs his farm 

shall be kept for five years and cultivated 
by his widow for the support of his family, 
and longer if the executor thinks it wiII 
promote the interests of the family; and 
the executor is vested with power to sell at 
the proper time, say five years. And as 
each child arrives at the age of twenty-one 
years, he or she shall have his or her share 
of his estate. The widow lives on the 
farm and cultivates it for five years, when 
the oldest child is within a few months of 
being twenty-one years old, and then the 
executor offers the land for sale: held: If 
it was not the positive duty of the executor 
to sell the land in time to pav the oldest 
child his share of the estate, the .. xecutor 
acting in good faith, and being of opinion 
that the interests of the family require a 
sale, and that opinion not disprOVed by the 
evidence, it would be an uncalled for and 
improper exercise of power in the chancel
lor's interferil1g and undertaking to substi
tute his discretion in the place of that of 
the executor. . 

Dixon v. McCue &: als., 

VARIANCE. 
1. The declaration on a negotiable 

738 note *states the endorsement and de

Barksdale & also v. Finney &: als., 

livery as at the time of the making; 
and the proof is that the delivery was after 
the note fell due.-This is not a variance; 
and if it is, can only be taken advantage 
of at the trial by motion to exclude the evi· 
dence, or to instruct the jury to disregard it. 

338. Davis v. Miller, &c., 1 
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2. To take advantage by demurrer of a dered and the jury discharged, it is no 
variance between the declaration and the verdict. 
bond declared on, the defendant should Baltimore & Ohio R. R. Co. v. 
crave oyer of the bond. Polly, Woods & Co., 447 

Duval, adm'r &c. v. Malone & al., 24 3. For what may be done in such case, 
I see Practice at Common Law, No. 16, and 

VENDOR AND PURCHASER. I Idem, 447 
1. Upon a sale of real estate at public or 4. ~he declaration in ejectl,De?t d~s ~ot 

private sale, where nothing is said about I describe the I. and so as to dlStlOlfUI~h It; 
the title, the purchaser is entitled to have: and t~e verdict find~ for the .plamhff t~e 
a clear title with covenants of general war-I land 10 the declarahon mentIoned. ThIS 
ranty. is too v.ague to enable the officer to d~liver 

Goddin v. Vaughn's ex'x & als., 102 1 possession; and there must be a venue de 
,novo. 

2. But where the sale is of such a char- Hitchcox v. Rawson, 526 
acter and made under such circumstances, 
as fully to make known to the purchaser WILLS. 
the exact nature of the title he is to expect; 1. See Slaves and F N N 2 

h 1 · d dl b ree egroes, o. , as were the sa e IS ma e avowe y y an and 
exp.cutor under the provisions of the will, Dunlop & also v. Harrison's ex'ors 
or by a sheriff or commissioner under an 251 
order of collrt, he can, of course, demand & als., N 

I h t · 1 . tit' f 2. See Powers, O. 1, and on y SlIC It e as was In con emp a Ion 0 Sherman's adm'r & al. v. Hicks & 
the parties when the sale was made. als 96 

Idem 102 ., 
. '. 3. Under the Code, ch. 122, f 7, p. 517, 

3 .. A purchaser not lOformed; at the tIme marriage is a revocation of a will, "except 
o.f hiS purchas~ of land at a!1ctIon , th~t ~he I a will made in pursuance of a power of 
btle to one mou;ty thereof IS vest~ In 10-, appointment, when the estate thereby ap
fant;>, !lnd that It can only be ?btalOed by I pointed would not, in default of such ap
a Sll1t In chancery, may, when. Informed of I pointment, pass to his or her (the testator's) 
the fact, refuse to proceed With the pur-I heir personal representative or next of 
chase, and abandon it. Idem, 102 kin.~' 

4. But if such purchaser, upon being in-I Phaup & als. V. Wooldridge & als., 332 
formed of the stat~ of the t~tle im~ed.iately 4. What is a beneficial interest given by 
after the sale, plainly manIfests hiS lDten- I a will. See Husband and Wife, No.4, and 
tion to proceed with the purchase, con~ent I' Craig's heirs za. Walthall & wife, 518 
to take a conveyance for the one mOiety 
which can be made at once, and to look to WITNESS. 
the Cour~ of chancery for t~e title to .the I 1. It being proved that a witness is a. 
o.ther m?lety, he ther~by waives the obJec- practicing physician, he is a competent 
hon which he was enhtl~ to make for the I witness to express an opinion as an expert 
want of a conveyance With general war-I upon a medical question. 
ranty. Idem, 102 1 Livingston's Case, 592 

, VERDICTS. I 2. Upon a trial for homicide, it is com
, petent for the commonwealth to introduce 

1. In a special verdict~ if the facts found I physicians or surgeons to give an opinion 
make a ~ase upon which the co~rt may on a state of facts testified to by themselves 
render a Judgment upon the ments, the lor other witnesses, in respect to a wound 
verdict is not defective because other facts' or beating proved to have been inflicted on 
exist which might have been found, and the deceased as to whether such wound or 
which would have made a different case beating wouid be a cause adequatp. to pro-
requiring a different judgment. duce the death, or was the cause of the 

Hunter V. Humphreys, 287 death. Idem, 592 
2. Parties cannot by their consent au- 3. As a general rule, the testimony of 

thorize a jury to render their verdict to the jurors is inadmissible to impeach their ver
clerk in the absence of the judge.:and be dict; especially on the ground of their own 
discharged. And if a verdict is thus ren- misconduct. Bull's Case; 613 
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CASES 
DECIDED IN THE 

Supreme Court of Appeals of Virginia. 

Commonwealth v. Drewry " als. 

October Term. 1858. Richmond. 

I. Statute Extending OHlce 01 Sberlff-Constltatloa ... -
The act of Marcb II;. ISM. Sess. Act.'I 18l16-li8. cb. 8. 
f 2. p. 8. extendlntr the term of the sberUf from 
July I. ISM, to January I, 1857, Is constitutional. 

2. .same-Smbrac:lng Two Sa~ at Bar.*
Tbe act does not embrace two subjects In tbe 
sense of the constitution, article 4. i Ie. 

.StatatN-Embrac:lng More Thaa One Ob)ec:t-EfIect. 
-In Cutlip v. Sberlff of Calboun County, S W, Va. 
• the act of January, 1867,locatlntrtbe county seat 
at anotber place In the county, whlcb was entitled 
"An act locatlntr the county seat of Calhoun 
county." the third section of wblch act authorized 
the Board of Supervisors to sell the connty property 
at Arnoldsbnrtr, was construed by the majority of 
tbe court and beld to be repngnant to art. IV, S B8 of 
tbe constltntlon, which provides. tbat "No law sball 
embrace more tban one object wblcb sball be ex
pressed In Its title." MAxwBLL, J.,ln a dlssentlntr 
opinion BaYS, that the construction of tbls act sbould 
not have been considered In tbe case npon Aab~, 
eorpu., but proceeds to trlve bls Impression npon the 
qnestlon: be proceeds as follows. "Wltbont deciding 
whether tbe constrnction trlven by tbe Oblo and 
California courts or that given by the court of 
Maryland be correct, to apply tbe construction of 
the JoIaryland court to the act of January 224, 1867, 
the main body of tbe act Is valid, and tbe third 
section onlY would be void, wblle to apply tbe con
struction of the Ohio and California courts the 
entire acts would be valid. Tbe constitution of 
Vlrtrlnla of 1861, has the provision In It In the pre
dse form Itls found In the constitution of this state. 

"The supreme court of appeals of Virginia had 
lbe construction of the provlsl.on under consldera· 
Uon In the case of the CommofWI,altll. II. Drftl1'1l /lAd 
oUur., B GrtJU. 1. 

"The title of the act which was brou.rht In Question 
was. 'An act concernlug sberlffsand commissioners 
of tbe revenue, tbelr duties and compensation,' 
while the act Itself was apparentlY Inconsistent 
wltb Its title. 

"JUDO. S.uroIlL8, dellverlntr the opinion of tbe 
court, toucbes tbe subject very cautiously, and dis· 
poses of It &IS follOWS: 'It may be dlMcult to declare 
the effect of tbls provision If, at any time bereafter, 
an act of assembly shall be found to conftict there
with, I t Is enoUlfh for the purposes of this case to BaY 
'that no such confilct exists therein. The act Is In 
reference to a single object, to wit: county ortranl· 
sation.' 

''The judtre says the act Is In reference to a slntrle 
object. which he says Is 'county ortranlzatlon,' but 
it seems to me a trreatstretch of Imagination to find 

a. Bond 01 .5berlff-Pallare to Ex_te Bond for Trrar 
Extended by Statute-Liability 01 Sureties. t-The 
sheriff elected In May 1854, executed his oMclal 
bond and entered upon bls oMce and continued to 
act until January 1867, but did not execute a bond 
under the act of March 16. 1856. His 8ucceSKor, 
elected In May 1856. executed his oMclal bond In 
June followlntr, but did not enter upon his oMce 
until January 1857. If the said act was nncon· 

,stltutlonal. still the first sberlff held over after 
the 1st of July under the constitution. article 6, 
123; and having collected the state taxes of ISM, 
his sureties In the bond of 1854 are liable for them. 

This was a motion in the Circuit court of 
the city of Richmond, by the auditor of 
public accounts, on behalf of the com

monwealth, against John M, Drewry, 
2 "late sheriff of Norfolk county, and 

Elizabeth Drewry and four others as 
his official sureties, to recover the land, 
property. capitation, free negro ::.nd Septem
ber license tazes of 1856, due from Drewry 
as sheriff, and the interest and damages 
thereon according to law. 

The case came on for trial in January 
1858, when there was a judgment against 
John M. Drewry for twenty-siz thousand siz 
hundred and three dollars and seventy-one 
cents, with interest at the rate of six per 
cent. per annum from the 15th of Novem
ber 1856 until paid, and three thousand nine 
hundred and ninety-nine dollars and fifty-

any such object expressed In the title of the act. yet 
the act was held valid. 

"It looks to me very much like a detrrmlnation to 
maintain the act. notwlthstandlntr tbe object Is not 
expressed in the title. 

''Tbe act passed March 4th, 18811, entitled, 'An act 
to repeal chapter t, of the acts of 1867, was Intended 
to repeal the act passed January 224, 1887, entitled 
'An act locating tbe county seat of Calboun county,' 
and It mltrht be a question of very serioul consid
eration In a proper case whether the act Is not 
nnconstltutlonal and void, because Its object Is not 
expressed In Its title, If the provision of the consti
tution Is not to be constrned as merely directory to 
the legislature, as It Is held In Oblo and California." 

tBond 01 OIIIcer-P .. lure to ObtaIn Court'. Approval 
-Effect upon Suretle&-In State v. Proudfoot, S8 W. 
Va. 7.e. 18 S. E. Rep. !Ifill, citing the principal case, It 
18 held tbat the failure of an oMcer to obtain an 
approval of his oMclal bond as required by statute 
does not affect bl!lllablllty or that of his sureties, If 
It was otherwise legally executed and delivered. 

See also, Monteith v. Com .. 16 Gratl. 112-
OfIIc:ea-lncambeaU-PaUure 01 Succes.sor to Qualify 

-EHect.-In Johnson v. Mann. Judtre, 77 Va. 2'18. It Is 
held that under the constltutlon and laws of this 
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five cents for damages thereon; subject to 
a credit of four thousand two hundred and 
eleven dollars and fourteen cents, as of the 
16th of Iuly 1856, and a further credit of 
seven hundred and fifty-one dollars. 

The cause as to the sureties was con
tinued, and came on to be tried on the 4th 
day of February 1858, when the court held 
that there was no liability on the defend
ants as sureties of Drewry; and therefore 
dismissed the motion. To this opinion and 
judgment of the court the commonwealth 
excepted. 

books had been returned to the clerk's office, 
and was examined by the clerk before the 
15th of Iune, and so probably were all the 
copies of the books of one of the CODlmia
sioners; that as to the books of the other 
commissioners, all the copies were not ex
amined before that date, and that these last 
books were not delivered to the sheriff be
fore the 1st of Iuly. The amount appear
ing to be due on the land and property 
books of each of the commissioners was 
stated: And the attorney for the common
wealth withdrew the account against the 
sheriff for the license tax; and moved. for 
a judgment for the amount appearing to be 
due for other taxes. And the court having 
dismissed the motion, the commonwealth 
applied to this court for a supersedeas to the 
judgment, which was awarded. 

It appeared that John M. Drewry had 
been duly elected the sheriff of Norfolk 
county in May 1852, and had qualified and 
acted as such for the term extending from 
July 1st, 1852, to Iuly 1st, 1854. That he 
had been re-elected in May 1854, and had 
qualified and acted as sheriff from the end 
of his first term to January 1st, 1857. That 
in Iuly 1854 he had executed a bond with 
the defendants as his sureties, with condi
tion for the faithful performance of his 
duties. That he had given no new bond 
under the provisions of the act of March 
15th, 1856, ch. 8, Sess. Acts 1855-56, but 
that he collected the taxes for the year 
1856. That Thomas D. Butt was elected, 4 
in May 1856. sheriff of Norfolk county, and 
on the 21st of June following executed a 

The Attorney General, for the common
wealth. 

Hubard and Murdaugh, for the appellees.. 

SAMUELS, 1. By the constitution of 
Virginia, article 6, t 30, it is ordained. 
amongst other things, that the voters of 
each county shall elect a sheriff, who shall 

hold his office for two years. By i 23 
of the *same article, it is ordained 
that judges and all other officers, 

whether elected or appointed, shall continue 
to discharge the duties of their respective 
offices after their terms of service have 
expired. until their successors are quaIi fied. 
By article 4, I 38, it is ordained that the 
manner of conducting and making returns 
of elections, of determining contested elec
tions, and of filling vacancies in office. in 
cases not specially provided for by the COD
stitution, shall be prescribed by law. 

3 
bond with sureties, with condition 
for the *faithful performance of the 
duties of the office: And on the same 

day appeared in open court of said county, 
and took the several oaths prescribed by 
law j and eutered upon hi. duties as sheriff 
on the 1st of January following. 

It appeared further, that there were three 
commissioners of the revenue in the county 
of Norfolk. and their books were certified 
in the usual form to have been delivered to 
Drewry the sheriff on the 14th of June 1856 j 
and these books were received by the audi
tor at Richmond, one of them on the 30th 
of June, one other on the 1st, and the third 
on the 28th of July. But the defendants 
proved that though one copy of each of the 

"tate Inrumbents continue to dlscharll'e the duties 
of their omceK. after their terms of omce have 
expired. until their lIuccessor" have qualified, and 
the- court further flays in commenting on the prin 
cillal case: "But it I .. Insisted that the case of the 
('ommoawealth v. Drewry, III Gratt. I. iN conclusive 
authority In thl!l case for the petitioner. 

"'i'hat case arose under a statute passed by the 
Jelll~lature in 1856. to extend the then current term 
<If ... herifts from the Ilrst day of July. when the term 
wO'lld espire. to the Ilrst day of January succeedlnll'. 
'i'hat act wa .. Ilassed under the constitution of 1861. 
ThiN court held that act not In violation of the con
stitution then in force. 

"There I~ no statute under our Ilresentconstitution 
extending the term of any omce, and it mllrht well 
he a matter of II'l'llve doubt whether the lell'1slature 
could. under the pre!lent conKtitutlon, exercise any 
Kuch )lOwer. Thill circumstance ill Rumclent to show 
that that case cau have no Inlluence as authority In 
the case uuder consideration." 

See also, Lawhorne. IZ pari., 18 Gratt. til, and ftOU, 
clUng the principal case. 

In obedience to the mandates of the con
stitution, the general assembly enacted the 
statute of April 22, 1852, ch. 71, p. 64. of 
Sessions Acts. By the first section of tbi .. 
statute it was enacted, amongst other 
things, that a sheri'ff should be elected on the 
fourth Thursday of May then next, and on 
the same day in every second year thereaf
ter. By the eighteenth section of the statute. 
the term of the office of sheriff began on the 
first day of July next succeeding the elec
tion. By the nineteenth section the sheriff. 
before entering upon the discharge of his 
duties, was required to take the oaths pre
scribed by the Code of Virginia, and to 
gi ve all sucb official bonds as were then 
required of him. Under this law .John 1I. 
Drewry was elected sheriff of Norfolk count,. 
on the day named in 1852; and again electe4 
on the same day in the year 1854; and ha'l'
ing taken the oaths required by law. and 
given the bond in which the defendants 
here are sureties, and which is the subject 
of controversy in this case, on the first day 
of Iuly 1854 he was inducted into office as 
sheriff, and entered upon the cHscbarge of 
its duties. No successor of Drewry. in 
his office of sheriff, qualified so as to enter 
upon the duties of the office on the first day 
of .July 1856. nor at any time before IanD
ary 1st, 1857. Drewry continued to dis
charge the duties of his office in so far &I 
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to collect the commonwealth's revenue in stitution of itself required Drewry to con
his county for the lear 1856, the sub- tinue in the discharge of his duties until a 

5 ject of contest in this suit. In this succ«;ssor was qualified. It directs such 
state of things (if nothing else ex- ccntinuance without reference to any par

isted) it would seem that Drewry's term ticular cause of delay in the successor, but 
commencing July 1st, 1854, by its priginal upon the fact that the delay has occurred; 
limitation endured to the last day of June it fixes no limit of time beyond which the 
1856, and thereafter, by the provision of the delay shall not have its effect to prolong 
constitution, until his successor qualified. the term of the incumbent. 

It is alleged on behalf of the defendants It would be conceded that if a successor, 
that the action of the general assembly in from sickness, casualty, or inability to 
enacting the statute of Marcb IS, 1856, comply witb the requisition to give secu
Sess. Acts, ch. 8, i 2, p. 8, has in some way rity, should not qualify, the incumbent 
changed Drewry's term of office, and of would continue in office. If it be admitted 
consequence the liability of bis sureties, that Drewry might have been his own suc
which is co-extensive in point of time with cessor for the period between July 1st, 1856, 
his term. This objection I conceive is not and January 1st, 1857, by giving tbe bond 
well taken, upon the true construction of required by the act of March 1856, yet such 
the constitution. In the partition of power bond was not given, and he did not qualify 
between the three departments of govern- as such successor. I attach no weight to 
ment, the power of making laws is con- the argument that the general assembly 
ferred on tbe general assembly; some laws migbt prolong the office of an incumbent 
they are compelled by mandate to make; for a long period of time, by postponing 
other laws they are forbidden to make; tbe term of his successor. The ex-
these are the only limits to their powers; 7 istence of a power *is not to be ques-
all subjects of legislation not atfected by tioned only because it may be abused. 
mandate, nor by probibition, are within The most salutary powers, plainly granted, 
the discretion of the general assembly. It is may be perverted; yet it would be 1Inrea
conceded by all that the act of April 22, 1852, sonable to hold that therefore these powers 
fixing the commencement of the sheritf's do not exist. If in any case the general 
term on the first of July next after his elec- assembly keeping within the letter of its 
tion, was a legitimate exercise of power. It charter, shall yet enact laws from sinister 
is earnestly insisted, however, that the act motives, it might be difficult for the courts 
of March 15th, 1856, is unconstitutional in to interfere. But any speculation as to 
fixing the first of January next after the what the court could do in such a case, 
election as the beginning of the sheriff's would be disrespectful to the general as
term for Drewry's succeuor. If we yield sembly; as there is nothing to justify any 
to this objection we must bold tbat the act suspicion of improper motive in passing 
of April 22, 1852, has in etfect become part the law of March 1856. On t!;.e contrary, 
of the constitution; that it would require the law, as it stood prior to that time, was 
the sovereign authority of the people as- inconvenient and of doubtful construction. 
sembled in convention to chanJe tbis, a The commissioners of the revenue lI'ere re
mere act of legislation: that a slDgle exer- quired by law to deliver their books on the 
cise of legislative power exhausts and 15th of June to the sheriff; at the end of 
destroys the power. Such was not the in- every second year the sheriff went out of 
tention of the framers of the constitution, office on the 30th of June, if a successor 
nor of the people when they adopted it. qualified; a sheritf had no authority to re
The power of legislation over this subject, ceive voluntary payment of taxes before the 

as over many others, was intended to 1st of July; nor authority to distrain for 
6 be exercised *from time to time to meet taxes until a later day. If it should be held 

the exigencies of the public service. that the outgoing sheriff was chargeable 
There is no prohibition to forbid on the with the duty of receiving and accounting 
15th March 1856, an exercise of power be- for taxes, he would be charged with a duty 
cause at a previous tie, April 2211, 185~, the beginning only after he was out of office; if 
power had been exercised. If, however, the incoming sheritf might be charged wi th 
this act of March 15th, 1856, should be held I the duty of receiving the books from com
nnconstitutional in whole or in part, it is miuioners of the re,-enue on the 15th of 
not perceived how the defendants could be June, this would be a duty existing before 
relieved by such decision. Drewry was duly I the term of office commenced. It would'.be 
elected in May 1854, and duly inducted into I improper to express any opinion whether 
office July 1854. Under the constitution and,' the outgoing or the incoming sheriff should 
law at that time, there was a possibility be chargeable witb the duty of collecting 
that the term of two years might be pro- the taxes when the office passed from the 
longed until a successor should qualify: and one to the other on the first of July; the 
for this whole term, whatever it might be, subject is referred to solely for the purpose 
the sureties were bound. of showing the propriety of removing all 

It was insisted by the defendants, that if doubt; as is done by the act of March 1856. 
the act of March 15th. 1856, was warranted I If the beginning of the term of Butt, the suc
by the constitution, still as Drewry did not i cessor of Drewry was lawfully postponed, 
give the bond required by that act, the pro- I then the constitution required Drewry the 
longation of the term was without warrant I incumbent to continue to discharge its 
of law. I have already said that the con- 8 duties. There is nothing *in the 
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constitution to make this case an ex
ception from the general terms of that 
instrument; and we are not justified in in
terpolating at the end of section 23, article 
6, an addition to this effect, "but if the 
qualification of a successor in the office of 
sheriff shall be postponed by the action of 
the general assembly, then the sheriff in
cumbent shall not continue to discharge the 
duties of his office beyond his term of two 
years." 

It has been said that the act of March 
1856. 1 2, is in violation of article 4, section 
16 of the constitution, which is in these 
words: "No law shall embrace more than 
one object, which shall be expressed in its 
title; nor shall any law be revived or 
amended by reference to its title; but the 
act revived or amended shall be re-enacted 
and published at length." It may be dUn
cult to declare the effect of this provision, 
if at any time hereafter an act of assembly 
shall be found in conflict therewith; it is 
enough for the purposes of this case to say 
that no such conflict exists therein; the 
act is in reference to a single object, to 
wit. county organization. The constitution 
itself, article 6. 130, treats the orllanization 
of counties as one object, under the head 
of • 'county officers"; and amongst these 
are named "a sheriff" and "commissioners 

ality; but I have not been able to percein 
how their clients could be relieved if the 
act should be put out of the case; the pro
vision of the law of April22d. 1852, in force 
when Drewry was elected and inducted into 
office. fixed his term of two years from 
July I, 1854, to July 1856; the cODstitution 
prolonged it until a successor qualified; 
which in our case was January 1st, 1857. 
Their bond bound them for Drewry's official 
acts whilst in office. 

The record does not show for what amount 
the defendants here are liable. As the 
court below decided that they were not lia
ble at all for Drewry's default, they were 
not concerned to contest the question as to 
the smount of that default, nor is its aDlODnt 
shown by the record. 

The judgment should be reversed with 
costs, and the cause remanded for the 

10 purpose of having the amount ·of 
Drewry's default ascertained, and of 

rendering a judgment according to law. 

ALLEN, P., and DANIEL and LEE, .1s_. 
concurred in the opinion of Samuels, J. 

MONCURE, J., dissented. 

Judgment reversed. 

of the revenue." A large and important 11 
part of the duties of either office is per
formed in co-operation with the other. If 

·Davis v. Christian " als.· 

January Term. 18l1li. Richmond. 
it should be held that the common duties, 
so far as they are devolved on commis
sioners, must be prescribed by one series 
of laws, and 80 far as devolved on the sher
iff. in another series of laws, we should fall 
upon the inconvenience guarded against by 
the second clause of article 4, 1 16; that is, 
the inconvenience of referring to different 
laws for a connected reading of the law on 
one subject. It is said, moreover, that the 
law in question is in con:8ict with the sec
ond clause of article 4, 1 16, which is in 

9 
these words: "Nor shall any law be 
revived or amended by ·reference to 
its title,but the act revived or amended 

shall be re-enacted and published at 
length." The act in question does not 
revi ve any law whatever; nor does it amend 
any law: it neither revives nor amends any 
law by reference to its title, but is complete 
in itself, and perfectly intelligible, with
out reference to any thing beyond its own 
terms. By section 18 of the act of March 
1856, all laws in conflict therewith are re
pealed. 

In the events which have happened, touch
ing the succession to the sheriffalty in Nor
folk county, it must be said that the act of 
March 1856 was an ineffectual attempt to 
fill the office from July 1, 1856 to January I, 
1857; Drewry failed to give the bond re
quired. and no other pro\'ision was made. 
but the subject was left to the operation of 
a g~neral provision of the constitution. 

I have thus, in deference to the learned 
counsel who argued the case. considered the 
sev!ral objections to the act of March 1856. 
on the ground of its alleged unconstitution-

I. Pllrtaersblps-T_1a1lted by DeIItb ofOae~
H_ Coatiaued.-ThoUJrb. as a general rnle. a part
nership. whether for a de1lnlteorlndellnlte period.. 
Is terminated by the death of one of the partners: 
yet It may be continued longer by exPress a.trre'f'
meut between the partuers. or under the provi
sions of the will of the deceased partner. with the 
conllent of the surviving partner. But In tb~ 
latter case. If the testator merely direct that 
the partnership be continued after his death. th~ 
responsibility of his estate will be limited to tb~ 
funds already embarked In the trade: TboUJrb 
he may make It cover bls whole estate. If II~ 

cbooses so to direct. 
2. SallIe -Direction In Will of 0 __ PanDer to ~ 

property to Carry oa Basl_-EffeI:t. -Testator 
directs his partnership witb C to be coutinurcl 
If C will consent to 11. and gives him full power 
over his Interest In the partnersblp for carn;1ljf 
It on: and also autborizes his executors to sell all 
his estate to enable C to carry on the busln_ to 
greater advantatre, or to pay the debts which mu 
be due and owlUJr from the partnership at au, 
time during Its continuance. The elfect of tilL· 
provision was not to a1ve the executors a men 
db'cretion to sell the real estate or not at tlleir 
pleasure during tbe continuance of tbe partner
ship. but to create a trust In favor of creditor" 
of the partnership. 

3 . .s.me-PartllenblpRMlty-Nidureof.t-Realestate 
may. In equity. be converted out and out Inb. 
personalty by tbe agreement of the partners. or 

·JUOOB SAJlUJ:L8 died on the 5th day of January. 
aud the vacancy occasioned by hi.. death. wall not 
lined uutll near the end of the May term. 

tPartaershl.,.-P..-tDenblp Realty-N.a.re of. -Tbe 
principal case lays down tbe rule. that real estate 

728 



16 GRATT. DA VIS V. CHRISTIAN & AU!. 12 

tbe manner In which Itlsconveyed to them. Soreal 
estate bought with partnership effects for part· 
nershlp purposes. thou8'h conveyed to the Indlvld· 
nal partners. La thereby converted Into personalty. 
at least to the extent that may be necessary for 
the purpose of paylnll' the debts of the partner
.. hlp. and adjnstlnll' the acconnlJl between the 
)artners: QUAIBB: If It Is converted to any 
further extent. or out and out. 

... S_-Coaver.1oa .f Reelty-How Coaveyed.~

But every 8uch conversion of real estate Into 
personalty. whether express or Implied. complete 
or partial. Is eqnltable only; aud the property 
("an only be conveyed as real estate. and by each 
partner. lu order to pass the whole to the Irr&ntee. 

s. Exec:utora-Po_r. of-Rlebt of Survivor to Ex_te. 
-It seems that a power "Iven to executors by 
name. If the will does not point to a jOint ex

ercise of It. may be executed by the8urvlvor. 
12 ~ Sa __ Dl8cretlon la BxercWqaPower-Sur

vlval of Power.-A power tlven to executors 
will survive. though a dLacretiou is trlven to them 
In reprd to the exercise of the power. 

may. In equity be converted out and out Into per
sonalty by the &ll'reement of the partners. or the 
manner in which It 18 conveyed to them. It La also 
laid down that real estate bought with partnership 
effects for partnership pnrposes. though conveyed 
1.0 tbe individual partners. Is tberebyconverted Into 
perNonalty. The prinCipal case Is cited and followed 
for the above proposition. In Cnnnlnll'bam v. Ward. 
30 W. Va. &711. 5 S. E. Rep. 650. See discussion In • 
Va. Law ReIr. 812, where the principal case Is cited. 
The principal case leaves It as a tlIM2re wbether real 
est.ate purcbased for partnersblp purposes with 
partllershlp funds Is converted Into personalty for 
any otber purposes than paylnll' the debts of the 
partnership and adjnsting the accounts between the 
partners. but In Parrlsb Y. Parrlsb. 88 Va. MIl. I. S. 
E. Rep. 1125. and Deerinll' v. Kerfoot. 88 ~a. 4111. 111 S. E. 
Rep. 1171. It Is beld that the realty Is so far considered 
aM personalty that the widow of the deceased part· 
ner Is not entitled to dower therein. but only to ber 
distributive share. See. fnrther on the subject of 
<Jon version. DlII'II'8 v. Brown. 78 Va. 292; Pierce v: 
TrigII'. 10 Lelgb 406: Hardy v. Norfolk M'f'g Co •• 80 
Va • .jI)t; Wheatley v. Calboun. 12 Lelll'b SM. 87 Am. 
Dec. 11M. and taOte: 2 Min. Inst. (4tb Ed.) HID; Brooke 
v. Washington. 8 GratL 248.116 Am. Dec. 142. and taO"'; 
Hancock v. Talley. Va. Law J. 1881. p. 588. voL 1. Va. 

7. Same-DlKretloaary Power to Sell-Purc .... rs-· 
Appllcatlonof Parcb_ Moaey.S-Where a dlscre
tlonary pow"r to sell Is trlven to executors. a pnr
chaser from them. If he acted bOM ./tIU. will not 
be affected by the manner In which they exer
cised their discretion. And If the power Is to sell 
for the payment of debts lI'enerally. thepnrchaser 
Is not bonnd to see to the application of the pur-. 
chase money. 

8. Lis Pendea_Wben Applles.-The doctrine of 
II. ,,,1IIUtu only applies where there Is a suit 
to affect the property purchased. and cau have no 
effect upon It nnless a decree may be made In 
the suit to affect It, nor until such decree Is 
made. 

9. Peadeate Ute Purcll_r-Pacts la R_rd of Suit at 
TI_ of ,ParchMe-Bffec:t.I-A purchaser havlnll' 
constructlve or actual notice of a pendlnll' suit. 
can only be held char8'eable with knowledll'e of 
the facts of which the record In the snit, as It 
exLated at the time of his purchase. wonld have 
Informed him. If these facts Inform him that the 
vendor La commlttlnll' a frand In maklnll' the sale. 
he becomes a party to thetraud. Bnthecannotbe 
charnd with the knowledll'e of facts afterwards 
bronll'ht Into the case. 

10. Breacb of Trust by Executora-Parch...,. for 
RJrrhts IIDd UabllltIes.-To .:onvlct a purchaser of a 
fraudulent participation In a breach of trust 
by an execntor havlnll' authority to sell. the e"vl
dence of notice of the fraudulent Intent on the 
part of the executor. ought to be very stronll'. 
The purchaser has a rllI'ht to presume. In the abo 
sence of all direct or plain proof to the contrary. 
that the execntor Is exercising his power fairly 
and faithfully. In conformity to his duty. 

At the time of the death of Josephus B. 
Colton, which happened between the 15th 
day of August 1829, the date of qis will, 
and the 3d day of October 1831, when it 
was recorded, he and his brother in law 
Henry Clarke were, and for several years 
before had been, engaged in mercantile 

SEx_tora-Power OIven to Sell Property for Pay
ment of Debts OenerolJy-RIJrhts of Pureb_r .. -
Wbere tbe executor has power to sell for the pay. 
men t of debts lI'enerally. the purchaser Is not bound 
to see to the application of the purchase money; he 
has a rllI'ht to presume In the absence of all direct 
or plain proof to the contrary that the executor I .. 
exercising his power fairly and faithfully. In con· 

Dec. p. -. formlty to his duty. For the above proposition tbe 
:Same-Convenlon of Reolty-How Coaveyed.-In princlpal case Is cited with approval In the follow. 

Zane v. Sawtell. 11 W. Va. 150. the court said: "Real Inll' casell: Jones v. Clark. 25 GratL Mll. and taOte : 
estate boulI'ht with partnership effects. for partner· BrockenbroulI'h v. Turner. 78 Va. «9: Wood wine v . 
.. hlp purposes. Is. tbougb conveyed to tbe partners Woodrum. 19 W. Va. '73. 71. See lI't'nerally. mono. 
Individually Impressed with the character of per- graphic taO/e on "Executors and AdmlnlstratoI"ll." 
'<Onalty; yet Ruch property Is effectually conveyed iPendente Ute Purebuera-FlICu In Record at Time 
l)y a deed executed by the partners descrlblnll' It as of Purehue-Effec:t.-In Stout Y. Philippi M·f·lI'. etc .. 
real estate. Datil. fl. eMI,liaB. IS Gratt. 11. I cannot Co .• {\ W. Va. MS. 2S S. E. Rep. 578. It wa.'I said: "Next. 
Hee why the grantor might not convey land wblcb can fraUd be Imputed to tbe DoulI'lasses~ Likely 
be had thns Impressed wltb the cbaracter of per- not. as an actual. mental fraUd In them; but In law 
lO.malty by a deed describing It still as land. Snch tbey are chargeable with fraUd. because. belnll'pm. 
a deed oUlI'ht not to be regarded as Ineffectual den.I~ liu purchasers. tbey are chargeable wltb 
because In it tbe grantor failed to recite that the everything alleged In the bilL If'tbe facts III tbe rec. 
land bad been previously Impressed wltb the cbar· lord tell a pmdenu lite purchaser that bls vendor 
acter of personalty. It was 90 expressly held In the I committed fraUd. he becomes a party to the fraud. 
ca"e of Siter. PrIce &; Co. v. McClanachan. 2 Gratt. Daool. 00. Cllri,tiaB. 15 Graft. 12. poiBt 9. Be has notice 
:!80 .• ' See also. CUnnlnll'ham v. Ward. 30 W. Va. 11711.1\ of facts dl!<closed by the record. Benn. Lis Pend. 
R F.. ReP. 860. clUnll' the principal caKe. i s 92; Arnold v. Ca .. ner. 22 W. Va. 4«. point 7." 

I 
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business in the city of Richmond, carried 
on in a house on E street, which had been 
bought with the funds and for the purposes 
of the partnership, and is the subject of 
controversy in this case. The firm was 
chiefly engaged in the dry goods business. 
But it was al80 engaged in selling paper on 
commission, to a large amount, chiefly if not 
entirely for D. & J. Ames of Springfield, 
Massachusetts. Josephus B. Colton left 
a widow, Abby Colton, who was a sister 

13 
of Henry Clarke, and three children, 
to !twit: Jane Eliza, Hannah Maria 
and Sarah Ann, all of which children 

were infants of tender years. His will, 
which was dated and recorded as aforesaid, 
contains, among others, the following 
clauses: 

"1st. It is my will and desire that all 
my just debts, both individually and as 
a partner of the firm of Colton & Clarke of 
the city of Richmond, be paid; and for that 
purpose I do hereby subject all my property 
real and penonal, "and give full authority 
to my executors herein after named to sell 
and convey any and all of my estate real 
and personal, if necessary, for that pur
pose." 

• '4th. It is furthermore my will and de
sire, if the said Henry Clarke will consent 
thereto, that the business now carried on 
under the firm of Colton & Clarke shall be 
continued under the said name by the said 
Henry Clarke for the joint and equal bene

her or their proportion of my estate to be 
paid unto her or them, it is my desire that 
it be done, and the business 80 far as sbe or 
they may be concerned, to cease, but to 
continue as to those not requiring it, until 
the marriage or coming of age of all of 
them, when such an arrangement may be 
made by all parties as shall suit them. 

"7th. I will and desire that 80 long as my 
said children or anyone of them shall reD.ain 
unmarried or are under age, that my wife 
keep them, or such as are unmarried or 
under age, with her, and that the support 
of my wife and children, so as aforesaid li v
ing together, whether of age or not, be 
furnished and provided from the business 
so al' aforesaid to be conducted by the said 
Henry Clarke, 80 long as the same shall be 
80 conducted, and a joint charge madf' of 
the. same to my estate, and not to each of 
them separately." 

"10th. I hereby appoint my wife Abby 
Colton and my brother in law Henry Clarke 
executors to this my last will and testa
ment; and it is my desire that no security 
be demanded or required of them or ei ther 
of them in that capacity." 

Abby Colton and Henry Clarke qualified 
as executrix and executor of the will, gh'
ing a joint bond as such without secarity. 

fit of himself and my estate 80 long as he 15 
and my wife Abby Colton shall desire and 
consent thereto-and to that end that all my 
property vested in the business remain 
under the control of the said Henry Clarke 

After the death of J. B. Colton, the busi
ness which had been carried on ander th~ 
firm of Colton & Clarke, was continned 

under the same name by Henry Clarke. 
!tin pursuance of the provisions of the 
said will. At the close of the year 

1834, the stock of dry goods of the firm 
of Colton & Clarke was sold out by them at 
auction; and they never did any dry good. 
business after that time, except that they 
were in th!! habit of purchasing and sell
ing a few pieces of broadcloth occasion
ally. But they continued to sell goods on 
cOlnmission, mostly paper for printing and 
writing purposes, and especially paper con
signed to them by D. & J. Ames aforesaid. 

for that purpose, to be sold and disposed of 
and .new purchases made in like manner 
as if I were in fullUfe, and the partnership 
were continued. And should it at any time, 
in the opinion of my executors herein after 
named, be deemed necessary by them to 
sell any or all of the real estate now held 
jointly by me arid the said Henry Clarke, 
or by me individuall.v. or jointly with any 
other person, to enable the said Henry 
Clarke to prosecute to greater advantage 
the said business, or to pay the debts which 
may be due and owing from the same at 
any time during the continuance of the said 
business, I do hereby desire and fully au
thorize my said executors herein after 
named to sell and convey the same in fee 
simple for that purpose. . 

14 

"5th. If at any time my wife Abby Col
ton or said Henry Clarke shall deter
mine to close the said business, !tI 
will and desire that the proceeds of 

such business and all my estate real and 
personal. be divided among my said wife 
and my three daughters Jane Eliza, Han
nah Maria and Sarah Ann, as follows, to 
wit: one-third thereof to my wife, and her 
heirs and assigns, and the residue to be 
equally dh'ided between my said daughters 
and their heirs and assigns. 

"6th. If upon the marriage or coming of 
age of anyone or all my said daughters. or 
at any time after, she or they shall require 

In October 1837 Hannah M., one of the 
three children of J. B. Colton. intermarried 
with Patrick H. Fitzhugh. They had issue 
but one child, which died in July 18.19. 
Shortly thereafter Fitzhugh and wife in· 
stituted a suit in chancery in the late 
Circuit superior court of law and chancer1 
for the cOl1nty of Henrico and city of 
Richmond, for the purpose of having their 
interest in the estate real and personal of 
the said J. B. Colton, decreed to them. 
Henry Clarke and Abby Colton, as executor 
and executrix of J. B. Colton, and in their 
own right, and Jane Eliza and Sarah AnD 
Colton were made defendants to the suit. 
Not long after the institution of the suit. 
the plaintiff Hannah M. Fitzhugh and the 
defendants Jane Eliza, Sarah Ann and 
Abby Colton, all died; to wit: the said 
Hannah M. in December 1839, aged nineteeD 
years; Jane Eliza in December 1840, aged 
22 years and 5 months; Sarah Ann in Sep
tember 1841, aged 18 years and 1 month; 
and Abby Colton in May 1843. Before th: 
death of Abby Colton. to wit: in January 
1843, she filed her answer to the bill. She 
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left a will, which bears date on the 26th 
day of December 1842, and was recorded on 
the 13th day of June 1843. It contains, 
~mong other clauses, th~ following: 

.. Thirdly. It is my will and I do hereby 
direct that as soon as practicable after my 
decease, having a just regard to the in

terests of all concerned, the business 
16 *now conducted in the city of Rich-

mond under the firm of Colton & 
Clarke, be brought to a close. And for 
that purpose I do hereby authorize, empower 
and direct my executors hereinafter named 
to sell, transfer, assign and convey on such 
terms and in such manner as they may 
deem most advisable, all my right, title and 
interest in and to the real and personal 
property which shall belong to the firm of 
Colton & Clarke, and shall constitute a por
tion of the funds of said firm at the time of 
my said decease; and also to sell or other
wise dispose of all the real and personal 
property other than the slaves hereinafter 
named, which I shall stand seized or pos
sessed of at the time of my death, either in 
my own individual right or conjointly with 
any other person whomsoever, and to invest 
the proceeds arising from the sale or dis
position of such property real or personal 
in other productive real estate, or in gov
ernment stocks of the United States or the 
state of Virginia, or in both the one and 
the other." 

Henry Clarke and William J. Clarke, ex
ecutors named in the will, qualified as such, 
but without giving security; the will di
recting that none should be required of 
them. 

Henry Clarke also filed an answer to the 
bill. An order of account seems to have 
been made in the cause, but the date of it 
does not appear. After the deaths of the 
plaintiff Hannah M. Fitzhugh and the 
defendants Abby, Jane E. and Sarah A. 
Colton as aforesaid, an amended bill was 
filed to revive the suit in the name of Pat
rick H. Fitzhugh, in his own right, and as 
administrator of his wife Hannah M., as 
plaintiff. and the following named persons 
as defendants, viz: Henry Clarke in his 
own right, and as surviving executor of and 
trustee under the will of J. B. Colton, Henry 
and William J. Clarke, as executors of 
Abby Colton, the personal representatives 
of Eliza J. and Sarah A. Colton, when any 

should be appointed. and John J. 
17 Shuble *and Elizabeth J. his wife, 

she being next of kin and heir at law 
of Sarah A. Colton on the father's side. 
Henry Clarke also filed an answer to the 
ametlded bill. 

Commissioner Shore having executed the 
order of account aforesaid and returned a 
report thereof, and an exception having 
been taken thereto by William J. Clarke, 
executor of Abby Colton, the cause came on 
to be heard on the 8th day of July 1851, 
when the court sustained the said exception 
so far as to withhold for the present any de
cree against the executor of Abby Colton. 
confirmed the report as to the defendant 
Henry Clarke, and decreed that he should 

pay to Richard A. Christian, assignee of 
the plaintiff Patrick H. Fitzhugh, admin
istrator of Hannah M. Fitzhugh, eight 
thousand two hundred and thirty dollars and 
fifty cents, with interest on seven thousand 
seven hundred and sixty-seven dollars from 
the 31st day of December 1849 until paid, 
reserving liberty to the plaintiff or his said 
assignee to apply for relief thereafter, as 
to the executors of Abby Colton, in case 
the decree against Henry Clarke should 
prove unavailing. 

Before the decree was rendered, to wit, 
on the 27th day of Febniary 1846, the tene
ment on E street in the city of Richmond, 
in which Colton & Clarke had carried on 
their business, and which had been bought 
with the funds, and for the purposes of the 
partnership as aforesaid, was sold and con
veyed to Benjamin Davis for nine thousand 
dollars, b.V deed of that date executed by 
Henry Clarke and Mary M. his wife, in 
their own right, the same Henry Clarke as 
surviving executor of Josephus B. Colton, 
the same· Henry Clarke and William J, 
Clarke as executor of Abby Colton, and the 
same Henry Clarke as surviving partner of 
the said firm of Colton & Clarke. The 
receipt of the purchase money was acknowl
edged in the deed. The deed contained a 
covenant of general warranty. And as an 

additional security a bond of indem-
18 nity *bearing the same date with the 

deed, was executed by Henry and 
William J. Clarke and Nathaniel C. Cren
shaw, to secure Davis, and especially to 
indemnify him against any claim or demand 
of Patrick H. Fitzhugh or Shuble and wife, 
or any person claiming under them, or 
ei ther of them. 

In August 1851 the suit, in which was 
rendered the decree appealed from in this 
case, was instituted by Richard A. Chris
tian, assignee of P. H. Fitzhugh. &c., to 
impeach and set aside, as fraudulent and 
void, the deed which had been executed to 
Davis as aforesaid. Davis, the two Clarkes 
and other proper parties were made defend
ants to the suit. The plaintiff in his bill. 
among other things, avers that Colton & 
Clarke, in the lifetime of Colton, carried 
on a dry goods business in a tenement on 
E street in the city of Richmond, purchased 
by them with the profits of the partnership, 
for partnership purposes; that Clarke con
tinued after Colton's death to carryon the 
business in the same tenement, with Abby 
Colton's consent, until the close of the year 
1834. during which time the business was 
prosperously conducted; that it not having 
been necessary to pay any debts of the 
concern of Colton & Clarke or of Colton, or 
to prosecute the business to greater advan
tage, to make sale of any of the real estate 
of the testator, none of it was sold during 
all the period aforesaid for which it con
tinued. That at the close of 1834, with the 
common consent of Henry Clarke and Abby 
Colton, the business was discontinued, and 
Clarke sold off at public auction the whole 
stock of goods of the concern, and never 
after that purchased any more; that this 

731 
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ce"sation of the business was open and no
torious, and well known in the city of 
Richmond and to the public generally; for 
Clarke thereafter embarked jn other totally 
different business, and among other things, 
in coal mining and shipping coal in 

the county of Chesterfield, which 
19 *turned out disastrously. But that he 

was still allowed by Abby Colton his 
coexecutor (her daughters being infants 
living under the protection of their mother, 
and thus having no voice or control in the 
matter), to retain the control and manage
ment of the whole estate of Colton, and in 
flagrant ,-iolation of the duties and obliga
tion of both, to pervert the funds of the 
estate of Colton and of the concern into 
these new and unauthorized channels of 
employment and speculation until, before 
the death of Abby Colton, much of the 
estate and of the partnershi p funds had 
been by Clarke squandered and misspent; 
and he himself had become insolvent, as 
was then well and publicly known; nor had 
Abby Colton, at her death, wherewithal 
to make good the default of Clarke, she 
having no estate other than what she was 
entitled to under the will of her husband. 
The plaintiff then (after referring to the 
marriage of Fitzhugh and wife, the birth 
and death of the only child of the marriage, 21 
the suit instituted by Fitzhugh and wife as 
aforesaid, and till pending, the assignment 
by Fitzhugh of all his interest in the estate 

purchase money to or for the use of Henry 
Clarke, he the said Davis and said Henry 
and William J. Clarke then and there well 
knowing all the facts stated in the hill. 
which rendered the sale of the testator's 
interest in the tenement unnecessary. im
proper and illegal, and that the money was 
to be paid to or for the personal use of 
Henry Clarke, well knowing the large in
debtedness of Henry Clarke to the estate of 
Colton, and well knowing the pendency 
and object of the suit of Fitzhugh v. Clarke. 
the Clarkes being actually parties to it. and 
Davis having preparatory to the purchase 
aforesaid, employed counsel to investigate 
the state of the title to said tenelDent. 
who became fully acquainted with the terms 
of Colton's will, and the pendency aod ob
jects of said suit, and advised him thereof; 
in consequence of which, Davis obtained 
from Henry Clarke a bond of indemnity as 
aforesaid: And then, to consummate their 
joint fraud, Henry Clarke professing to 
act in his own right and as surdving part
ner and executor of Colton, and he and 
William J. Clarke, as executors of Abby 
Colton, united in conveying the said tene
ment to Davis. The plaintiff then prays 
that the sale may be declared fraudulent 

and void and the deed set aside. 
·that an account of rents and profits 
and all other proper accounts may be 

taken, and for a discovery and general 
relief. 

of Colton to the said Richard A. Christian, 
the successive deaths of Hannah M. Fitz
hugh and Jane Eliza, Sarah Ann and Abby 
Colton, the revival of the said suit in the 
names of the personal representatives of the 
said decedents res~ti vely and of Shuble 
and wife, in her right as next of kin and 
heir at law ex parte paterna of the said 
Sarah Ann, the decree recently rendered 
therein as aforesaid, and the fact that no 
decree had been made therein, in regard to 
the real estate of Colton, although Shuble 
and wife and Christian as assignee afore
said, had been and still were pressing for a 
decree which should adjudge and assia-n 
them their rights respectively in the prem
ises) .. charges that after the death of Abby 
Colton, and after the institution of the 
suit of Fitzhugh v. Clarke, and while the 

20 
same was in the full course of prose
cution, ·and after the deaths of said 
Ann Eliza and Sarah Jane, and many 

years after the concern of Colton & Clarke 
had closed, Henry Clarke, without the 
slightest pretence that any debt existed, 
due either from the estate of Colton or from 
said concern, to pay which his real estate 
should be sold, but with a design to pay a 
private personal debt contracted by him 
long after the business of Colton & Clarke 
had been closed, and to place the pro
ceeds of sale under the control and to 
the personal use of the said Henry Clarke, 
fraudulently combined and confederated 
with Benjamin Davis and William J. 
Clarke joint executor with Henry Clarke of 
Abby Colton, to sell, and did sell the tene
ment on E street to Davis, who paid the 

The defendant Davis filed his answer; in 
which he admits that he did purchase the 
said tenement and paid therefor the snm of 
nine thousand dollars in cash, and receive 
a conveyance, of which he exhibits a copy. 
He also admits that he had heard there was 
some cloud o,'er the title of a portion of the 
property, by reason of some claim to it by 
P. H. Fitzhugh and Shuble and wife; 
against which claims he required and ob
tained a bond of indemnity, of which also 
he exhibits a copy. He says he may bave 
heard before his purchase of the pendency 
of the said suit. upon the original bill. but 
he cannot affirm distinctly that he had or 
had not. He does not admit tbat any fraud 
was practiced by the surviving partner, 
Henry Clarke; but protests that if any 
such fraud WIlS practiced. the respondent 
had no participation in it; knew nothing 
of it, and is in no manner responsible for 
it: He insists, that whether the said tene
ment be regarded as real or personal estate, 
as individual or partnership property, or 
whether it was sold for the payment of a 
debt of the partnerhip or not, the deed 
under which he claims conferred upon him 
a perfect title, and that he was not bound 
to see to the application of the purchase 
money, But in fact, he says the property 
was sold for and the purchase money ap
plied to the payment of a debt of the part
nership, He says that Colton & Clarke, at 
the time of Colton's death, was engaged. 
among other tltings, in a commission busi
ness with D. & J. Ames, and were largely 
indebted on account thereof: that after bis 
death the business was continUed under the 
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author 11; and in the ade the state books, 
of the nd for the pu is filed as an defend-
discha due to D. & J. avis as afor urchase 
it was necessary that Colton & Clarke money for the tenement sold to Davis was 

should procure large discounts, which received by Davenport, Allen & Co., 
22 *they did by the aid of Davenport & through some private agreement, in conse-

Allen, who became their endorsers; quence of a deed of trust having been made 
and to secure them against loss by their upon the property for their benefit, which 
endorsements, Henry Clarke and Abby Col- had not been recorded. The debt to Daven
ton, in their own right and as executor and port, Allen & Co. was created in this way: 
executrix of J B Colton, executed a deed Colton & Clarke were in the habit of giv-
of trus enement. Tha D. & J. Ames, balances 
date 0 e respondent t em for sales of accept-
to D. ounted to at lea payable in Ne meet the 
thousa d that on the ent of such n ptances, 
March ndent's check f were in the h ng from 
thousa price of said p port, Allen & s on the 
was pa Clarke to Da of I. Davenpor York, 
& Allen, and the amount received bv them for which drafts Colton & Clarke gave in' 
at the bank. The answer contains other exchange their negotiable notes, payable 
statements, which, however, it is unneces- in Richmond. At the time of the sale of 
sary to notice. the house, the amount of such notes held by 

Besides the deeds before mentioned, the Davenport, Allen & Co. constituted the debt 
defendant Davis also exhibited a copy of referred to above. This course was pur
the deed from Tate and wife to Colton & sued, because the drafts spoken of could be 
Clarke for the tenement in question, a readily discounted. When witness left the 
copy 0 s will, a copy 0 employment of ke there 
Colton opy from the b was a balance n *their 
Colton wing the state books to the cr . Ames, 
ferent count of D. & J ut four thousa 
for sal de on their acc cross examinat' s proved 
Colton om which it no dry goods done by 
that t as rendered e & Clarke afte to their 
times } 10, 1829, and , yment, except e in the 
1844, inclusive; that the amount varied in I habit of purchasing and selling a few pieces 
that period between seven thousand three of broadcloth occasionally. There were 
hundred and twenty-six dollars and eight- debts and credits on the books to the firm 
een cents, the minimum, and seventeen of Pleasants & Clarke, of which Henry 
thousand seven hundred and forty-two dol- Clarke was a member, and which was en
lars and seventy-eight cents, the maximum; gaged in the business of buying, growing 
the amount due on the former day being and selling mulberry trees (principally 
the mi latter eight t multicaulis), a'" . worms. 
three enty-eight doll were similar e books to 
ninety d on the 14th a rm of A. & A. Co., of 
1843, w t the period 0 Henry Clarke member, 
Colton n thousand eig hich was enga ing and 
dred a dollars and si g of pit coal. effects 
cents. at concern wer rustees. 

The as exhibit c n lots opposit lled the 
portions of the record of the suit of Fitz- Coalyard island, were purchased at said 
hugh v. Clarke, which have been before sale by and in the name of Henry Clarke, 
referred to. for between nine and ten thousand dollars. 

No other answer was filed than that They were sold by witness as trustee, in 
23 of Davis, and *one for the infant de- 1848, for between twenty-three and twenty-

fendants,'to which answers the plain- four hundred dollars. When witness lived 
tiff replied generally. As to all the other with Colton & Clarke, they were part own
defendants the bill was taken for con- ers of two schooners. 
fessed. iam Sinton. ex half of 

Four ere taken in th aintiff, proved, e books 
two on plaintiff, and lton & Clarke i nd 1828. 
behalf nt Davis. ange took place ess prior 

D. H ned on bt'half ton's death in They 
defend mong other ed in no specul re doing 
that h lton & Clarke a and profitable ng fre-
keeper from the 18th of October 1836 to the' quently purchased real estate out of the 
1st of May 1848. Their business was selling I profits of the concern. \Vitness struck a 
goods on commission, mostly paper for I balance sheet of the books in 1828, and 
printing and writing purposes; which was thought each of the partners then worth 
consigned to them almost entirely by D. & I from twenty to twenty-five thousand dol
J. Ames. Witness kept the books of Colton lIars. exclusive of bad and doubtful debts. 
& Clarke, and did most of the writing in I They were in the habit of doing business 
them while he was in their employment. ,very cautiously, and not of contracting 
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debh and leaving them long unpaid. 
25 The tenement "in controvere,y was 

purchased by Colton & Clarke out of 
the profits of their business. Henry Clarke 
sold out the dry goods of Colton & Clarke 
at auction at the close of 1834, which was 
considered by every body as a final close 
of the dry goods business of that concern: 
and they never did any dry goods business 
after that time. Henry Clarke and William 
J. Clarke have both taken the insolvent 
oath. Henry Clarke, after Colton's death, 
engaged in coal mining in Chesterfield, 
and in speculating in morus multicaulis 
trees and in vessels, and in 1842 or 1843 
became so much embarrassed, that it was 
pretty generally known about Richmond. 

D. H. Reed, re-examined on behalf of the 

some other goods. Henry Clarke used the 
name of Colton & Clarke in all busiuesa 
transactions with Davenport, Allen & Co .. 
during the period aforesaid. 

On the 25th of January 1855 the cause 
came on to be heard, and the court. bei ng 
of opinion that the tenement in controversy 
,vas partnership assets of Colton & Clarke. 
and that at the time of the sale the part
nership was dissolved, and Henry Clarke 
was a large debtor to the firm, and made 
the sale in fraudulent violation of his duty 
as sun'iving partner, of which Davis. when 
he purchased the tenement, had notice, and 
that the deed to him therefor is, as to the 
plaintiff and the legatees of the will of J. 
B. Colton, fraudulent and void, decreed that 
the said deed be set aside and annulled. 
And the plaintiff and the other legatees of -plaintiff, proved, that counsel employed by 

defendant Davis investigated the title to 
the property before the conclusion of the 27 
purchase; and in _ consequence of this in
vestigation, the bond of indemnity afore

J. B. Colton being willing and con
senting "to receive of the said Davis. 
if he shall so elect, in full discharge 

of their claims against him for the prep
erty and its profits, the value of the pr'>perty 
at the time he acquired it, with interest 
thereon from that time, and to take as such 
value the said sum of nine thousand dollar ... 
and to dispense with any account of its value 
and the profits thereof, the court further 
decreed that upon the payment by the said 
Davis of the said sum of money and interest 
into bank to the credit of the cause, and 
tiling a proper certificate of such payment. 
he should be forever acquitted, as against 
the plaintiff and the said legatees, in his 
title and possession of said property, and 
as to them discharged of all claim for the 
same and its profits. But unless the said 
Davis should fully comply with the terms 
aforesaid within si.l:ty day' after being 
served with a copy of the order, the court 
further decreed that the property shOUld be 
sold at public auction. by a commissioner 
appointed for-the purpose. 

said was required and given. 
The deed of trust for the benefit of Dav

enport, Allen & Co., before referred to, was 
executed in 1845. It was not recorded by 
agreement between them and Henry Clarke, 
because he thought it would injure the 
credit of Colton & Clarke to have it re
corded. It \vas in consequence of this deed 
that Davenport, Allen & Co. received the 
purchase money of the property. The debt 
to Davenport, Allen & Co. commenced aftet 
1840. 

Isaac Davenport, examined in behalf of 
the defendant Davis, proved, that on the 
16th of March 1846 Henry Clarke paid Dav
enport, Allen & Co., Davis' check for nine 
thousand dollars. They had a deed of trust 
on the tenement in controversy to secure a 
debt due to them by Colton & Clarke. It 
was executed by Henry Clarke, and witness 
thinks, but is not certain, by Abby Colton 
also. Thinks it was given a year or more 

26 
before the payment of the nine thou
sand dollars. "When given, Henry 

From this decree the defendant Da via 
applied for and obtained an appeal. 

Clarke requested that it should not be William Green and Lyons, for the appel
put upon record, unless something should lant, insisted: 
occur to "render it necessary; and therefore 1st. That the doctrine of lis pendens did 
it was not put upon record, but retained by not apply to the purchaser in this case. 
Davenport, Allen & Co. until the payment That it only applied where the pending suit 
of the nine thousand dollars, and then de- was a suit to subject the property, and there 
livered to Henry Clarke. A portion of was a decree in favor of the claimant; and 
the debt to Davenport, Allen & Co. was the only effect of the lis pendens was to 
created three or four years before the pay- make the purchaser take the property sub
ment of the nine thousand dollars: at one ject to the decree. They referred to New
time it amounted to ten thousand dollars. man v. Chapman, 2 Rand. 93; French v. 
It amounted to between seven thousand six Loyal Company, 5 Leigh 6Z1; Beame's 
hundred dollars and seven thousand seven Orders in Chancery 7; Brightman v. 
hundred dollars when the nine thousand Brightman, 1 Rhode lsI. R. 112. And the,. 
dollars were paid. It was for notes issued referred to the record in the first case to 
at various times and for different sums, by show that the bill did not claim to subject 
Davenport, Allen & Co. to Colton .Ii: Clarke the property; and that the only decree 
for the accommodation of the latter, and was a personal decree against Clarke. 
discounted at bank. When they were given, 24. That though the house and lot 
witness had seen no notice of dissolution 28 purchased by "Davis was paid for out 
of the firm of Colton & Clarke, and believes of the partnership funds, and was 
it was understood by the mercantile com- used for partnership purposes, it having 
munity and the banks that the firm was still' bee-n conveyed to Josephus Colton and 
in existence. They kept a store on Main I Henry Clarke individually, it was not part
street in Richmond, and dealt in paper and I nership property as to third persons dealing 
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with one of the partne1'8. Ridgway, Budd come UPOD this property to ha"e his debt 
c!l: Co. 's Appeal, 15 Penn. R. 177: DelOney,' paid; and if that debt covers the whole 
v. Hutcheson, 2 Rand. 183. That as to part- value, elarke had nothing in the property, 
ners real estate is held to be personal only and could convey nothing to Davis. If it 
so far as is necessary to gh'e each partner, wall real estate, Fitzhugh would have but 
an equality in the partnership; but as I a tenancy by the curtesy in two-ninths of 
to a deceased partner, it descends to his it. 
hei1'8 and not to his administrator. That It is not material whether the old partner
Judge Tucker is not sustained by the au- ship continued after Colton's death, or a 
thorities he cites, in saying in Wheatley's new one was formed, or there was no part
heirs v. Calhoun, 12 Leigh 264, that the ne1'8hip existing. The will of Colton gave 
realty is converted for all purposes into per- power to Clarke to carryon the business aa 
sonal estate. They referred to Story Part. if there was a partnership and Colton waa 
i 92, 93; Stuart v. Bute, 11 Ves. R. 665; alive; and directs all the property therein 
Hart's devisees v. Hawkins' heirs, 3 Bibb's to remain there. It is this power under 
R. S02; Yeatman v. Woods, 6 Yerg. R. 20; which he is to manage and dispose of the 
Black v. Black, 15 Georgia R. 445; Buchan partnership property, and not the 
v. Sumner, 2 Barb. Ch. R. 165; Buckley v. 30 power *under the will to sell property 
Buckley, 11 Barb. S. C. R. 43: Anderson & not then a part of the eocial effects. 
Wilkins v. Tomkins & al., 1 Brock. R. 456, This house and lot was bought with part-
463; Piott v. Oliver, 3 McLean's R. 28; nership effects, and used for partne1'8hip 
Curington's heirs v. Brent, 1 Id. 175; purposes at the time of Colton's death, and 
Preston v. Tublin, 1 Vern. 286. And they therefore it was to be kept in the business. 
insisted th~t this being so, Davis was at For authority for such a business the court 
least entitled under the deeds from Henry is referred to Burwell v. Mandeville'S ex'or, 
Clarke, the executor of Josephus B. Colton 2 How. U. S. R. 560, 576; Pitkin v. Pitkin, 
and the executors of Abby Colton, to the 7 Conn. R. 307. 
one moiety belonging to Clarke and to sev- Whatever may be the conflict of opinion 
en-ninths of the other moiety, of the house elsewhere upon the question whether prop
and lot; and therefore it was error to make erty such as this is real or pe1'8onal estate, 
the sale dependent on the payment of nine in Virginia, it is settled by the decisions 
thousand dolla1'8, which the plaintiff ad- of this court that it is pe1'8onal estate to all 
mitted was the full value of the property. • purposes. Brooke v. Washington, 8 Gratt. 

3d. That the partne1'8hip of Colton &~. And this ~ems tlOW to be the opinion 
Clarke terminated with the death of Colton, tn England. B1ssett Part. ch. 2, p. 26-33. 
and the rights of the parties in the prop- At the date of the decree in Fitzhugh v. 
erty were then fixed. That a new partner- Clarke, this w~s the only partnership prop
ship was not then formed, but Clarke et!y that remamed. l~ we suppose every 
carried on the business, and he incurred thmg else connected w1th that partnership 
the risk vested with a trust by Colton, closed up, Clarke would be entitled to one 

29 
by' which Colton's estate was to moiety, Mrs. Colton to three-ninths of the 
*share the profits and losses as far as other moiety, Fitzhugh ~o two-ninths, and 
his property would go; but that each o.f the other two ch1ldren to the same; 

Clarke's liabilities might extend much fur- and F1tzhugh would be. a creditor of the 
ther. That partners are joint tenants with firm to the amoun.t of h1S decree. For this 
the jus accressendi at law and equity, sub- s~m Clarke ,!as hable, and Mr. ~olton as 
ject to account to the representatives of the h!s coexecutnx and ~urety, • and tn<!eed as 
deceased partner' but until he is called to h1s partner and ass1stant 1D all h1S acts, 
account, the dece~sed partner's representa- would be liable with and for him. Story 
tive is not entitled to any particularinterest Part. ch. I, i 1 to 6: Collyer Part. ch. I, i 
in any particular chose. Clarke, therefore, 16 to 19, 44!0 SO. The will directed that 
had in him until called to account the on the marnage of a daughter she was to 
""hole inter~st in the F.:0perty, and ~ould have. her shar~ of both princ.ipal and profits; 
sell to a purchaser w1thout notice who and In 1837 FItzhugh marr1ed one of them 
might hold it as such purchaser. That'Davis and demanded his wife's interest, which 
was a bona fide purchaser for value with- was refused. 
out notice of any violation of his trust by Then h0l! does Davis. stand? He is a 
Henry Clarke, or of his insolvency, the purchaser ~Vlth actual nobce of ~he matters 
account not having been taken when the of the s1;ut, the breach o~ hIS trust by 
purchase was made; that Davis was not C}ar:ke, hIS waste of Colt?n s estate, and 
bound to see to the application of the pur- h!s lDso!vency; and the wll10f Colton gave 
chase money' and that in fact it was applied h1m notice of the trust. Burwell v. Mande
to the pay~ent of a debt of Colton & ville'S ex'or, 2 How. U. S. R. 560; 
Clarke. Dowman v. Rust, 6 Rand. 557; 

R. T. Daniel, for the appellees. Whether 
the house and lot in controversy is to be 
considered real estate, or a part of the so
cial effects of Colton & Clarke, is an im
portant question in this case. If social 
effects, Fitzhugh has the absolute interest 
in his wife's share, and is entitled to 

31 *Frost v. Beekman, 1 John. Ch. R. 
288, 302; Murray \". Ballou, Id. 566. 

On the part of Davis there was an actual 
participation in the misapplication of the 
fund. The debt due to Ames at the disso
lutio~ of the partnership had been paid off, 
anti yet he sets up another debt to the same 
parties subsequently contracted. 

735 
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It is admitted that in order to affect a 
pendente lite purchaser there must be a 
decree; not a decree for the thi ng, itself, 
but a decree which affects the title. In this 
case, however, it is not a question of im
plied notice, but of actual full information. 
Before he purchased he had the title exam
ined, and knew how the property was held 
by Davis; the suit and its objects were all 
known to him; and he was obliged to know 
the mala fides of Clarke and his utter in
solvency. 

Clarke, and the power of sale created by J. 
B. Colton's will. 
It is a general rule, that a partnenbip, 

whether of definite or indefinite continu
ance by the terms of its creation, is dis
solved by the death of one of the partners. 
It may be continued longer by expreu 
agreement between the partners, or under 
the provisions of the will of the deceased 
partner, and with the consent of the sur
viving partner. In the latter case. bow
ever, the testator's assets are not generally 
liable under all circumstances for the 

MONCURE, J. Let us first enquire, 
what interest the appellant Davis has in 33 
the tenement in controversy, regarding it 

debts of the continued partnership. 
·The case of Hankey v. Hammock, 
before Lord Kenyon, when master 

as real estate, unaffected by any partner
ship, or by the power of sale contained in 
Josephus B. Colton's will. 

He is certainly entitled to the undivided 
moiety of Henry Clarke. He is also enti
tled to the interest of Abby Colton in the 
other moiety. By her will she empowered 
her executors to sell all her real estate and 
invest the proceeds of sale in other product
ive real estate, or in government stocks. 
The execution of this power devolved on 
Henry Clarke and William J. Clarke, her 
only qualified and acting executors. They 
duly executed the power by joining in the 
sale and conveyance to Davis. He was not 
bound to see to the application of the pur
chase money. If it was misapplied with his 
participation or knowledge, he might be 
liable, as for a fraud, to persons claiming 
under her will, but to no other person. So 
far as this case is concerned, Davis must 
be considered as entitled to her interest 

in the property. What was that 
32 ·interest? She was entitled under the 

will of J. B. Colton her husband to one
third or three-ninths of his moiety. And 
she became entitled, by the deaths of their 
three children in her lifetime, to four of the 
remaining six-ninths, as one of the heirs 
at law of said children, subject only to any 
interest of P. H. Fitzhugh as tenant by the 
curtesy of his wife Hannah Maria's two
ninths. Whether he had such a seizin of 
the said two-ninths during the coverture as 
to give him any such interest, it is need
less to enquire. Abby Colton's interest in 
the property, then, was seven-ninths of a 
moiety, subject only as aforesaid. A nd, in 
the view we are now taking of the case, 
Davis acquired by the sale and convey
ance to him an absolute estate in the entire 
property, except two-ninths of a moiety, 
to which John J. Shuble and Elizabeth J. 
his wife were entitled in her right as collat
eral heir at law. ex parte paterna of Sarah 
Ann, the survivor of the said three chil
dren, who died under age; and except any 
interest of P. H. Fitzhugh as tenant by the 
curtesy of two other ninths as aforesaid. In 
that view of the case, the decree is certainly 
erroneous in directing a sale of the prop
erty, unless the appellant should pay the 
whole amount of the purchase money and 
interest into bank. 

But let us now consider the case in con
nection with the partnership of Colton " 

of the rolls, reported in a note to 3 Madd. 
R. 148, so far as it may be thought a deci
sion to that effect, has been overruled by 
subsequent cases, and especially by Lord 
Eldon in Ex parte Garland, 10 Yes. R. 110. 
See also Ex parte Richardson, 3 Madd. R. 
138, 157; Thompson v. Andrews, 1 Myl..\ 
Keene 116, 6 Condo Eng. Ch. R. 525; Pitkin 
v. Pitkin, 7 Conn. R. 3117, and Burwell v. 
Mandeville'sex'or, 2 How. U. S. R. 560. If 
the testator merely direct that the partner
ship be continued after his death, his re
sponsibility will be linlited to the funds 
already embarked in the trade. But he 
may extend his responsibility further, and 
make it cover his whole estate if he cbooses 
to do so. It has been said, however, "that 
nothing but the most clear and unambiguous 
language, demonstrating in the most posi
tive manner that the testator intends to 
make his general assets liable for all debts 
contracted in the continued trade after his 
death, and not merely to limit it to the 
funds embarked in that trade, would justify 
the court in arriving at such a conclusion, 
from the main fest inconvenience thereof, 
and the utter impossibility of paying off 
the legacies bequeathed by the testator's 
will, or distributing the residue of bis 
estate, without in effect saying, at the same 
time, that the payments may all be re
called, if the trade should become unsuccess
ful or ruinous." 2 How. U. S. R.577. 

In this case, the testator .plainly mani
fested his intention, not only that the part
nership should be continued after his 
death, and his property already vested in 
the business remain so invested, but that all 
his real estate should be liable for all debts 
contracted in the business, and his execu
tors should be fully authorized to sell and 
convey the said estate, to enable the sur
viving partner to prosecute the said busi
ness to greater advantage, or to pay tbe 

said debts. Th,. clauses of tbe 
34 ·will which relate to the partnership, 

are the 1st, 4th, 5th, 6th and 7th, 
which are in these words: [the judge here 
read them]. 

By the 10th clause, he appointed his wife 
Abby Colton, and his brother in law and 
surviving partner Henry Clarke. his execu
tors, and desired that no security should be 
required of them as such. 

It will be observed that the reason ab in
cODvenienti, so forcibly aaaigned by Lord 
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Eldon in Ex parte Garland, and by Judge accordingly so continued until the death of 
Story in Burwell v. Mandeville's executor, Abby Colton. Until that event, therefore, 
for not holding the general assets of a de- the partnership was not determined. 
ceased partner liable f.or the debts of a part- There has been much contrariety and 
nership, continued under the provisions of :8uctuation of opinion upon the question, 
his will, does not apply to this case; inas- whether and to what extent real estate 
much as the estate was directed, to be kept bought with partnership funds for partner
together during the continuance of the part- ship purposes, is thereby converted into per-
nership and no legatee could receive her sonalty. It may now be considered as 
portion of the estate without at the same 36 well settled *that real estate may, in 
time dissolving the partnership as to such equity, be converted out and out into 
portion, and exempting it from future lia- personalty by the agreement of the partners 
bilitv. or the manner in which it is conveyed to 

The effect of the will was not to give to them. It may also be considered as well 
the executors a mere discretion to sell the settled that real estate bought with partner
real estate or not, at their pleasure, during ship funds for partnership pU1'p(>ses is 
the continuance of the partnership, but thereby, at least partially, converted into 
to create a trust; to subject the real estate to personalty, though it be conveyed to the 
the risks of the business, and to give to partners in their individual names as joint 
creditors a right to look to it, if necessary, tenants, and though there be no express 
for the payment of their claims, whether agreement between them in regard to its 
during the continuance of the partnership conversion. It is converted into personalty 
or afterwards. The testator seems to have to the extent that may be neceaaary for the 
owned little or no personal estate which purpose of paying the debts of the partner
was not already embarked in the business, ship and adjusting the accounts of the part
and intended that his whole real estate ners inter se. But whether converted to 
should be kept together to meet its wants any further extent, or out and out, is a 
and liabilities during its continuance; ex- question which seems to be still unsettled 
cept that he gave to each child, on her mar- and upon which there is much con:8ict of 
riage or coming of age. or at any time decision. It is well settled, however, that 
afterwards, a right to withdraw her portion every such conversion, whether express or 
of the estate from the busineaa, which was implied, complete or partial. is equitable 
then to cease as to her, but continue as to only. and the property can only be conveyed 
the rest. He relied exclusively on the as real eatate. "Each partner (as has been 
profits of the busine88 during its said) is required, both at law and in equity, 

continuance for the support of his to join in every conveyance of real estate. 
35 *family, and directed that at its close in order to pass the entirety thereof to the 

the proceeds thereof and all his estate grantee i and if one partner only execute 
real and personal should be divided in cer- it, whether it be in his own name or in 
tain proportions between his wife and chil- that of the firm, the deed will not. ordi
dren. The first clause of the will creates a narily, convey any more than his own 
charge for payment of debts due by the share or interest therein." This rule is 
concern at the death of the testator: The "founded upon the nature of the property 
fourth, for payment of debts which might and the provisions of the common law ap
arise in continuing the business after his plicable thereto." Story on Part. I 94. 
death. The same reason exists for the The tenement in controversy was bought 
charge in the one case as in the other. by Colton &: Clarke with partnership funds 

In pursuance of the provisions of J. B. for partnership purposes, and was used for 
Colton's will, the business of the firm of such purposes always after its purchase, 
Colton &: Clarke was continued after his until the termination of the business; 
death, under the same name, by the sur- though it was conveyed to them in their 
viving partner Clarke. with the consent of individual names. It was therefore in 
Abby Colton. According to those provi- equity, at least partially, converted into 
sions, it was to be continUed 80 long as he personalty. But it could only be conveyed 
and ahe should desire and consent thereto. to a purchaser by a deed executed by 
The parties differ as to the actual period of 37 them, or by those *authorized by 
;ts continuance. It must have been deter- them to sell and convey the same as 
mined at the death of Abby Colton in May real estate. Whatever may have been the 
1843, if not before. The appellant contends interest of Colton in the subject, by his 
that it was not determined before, and it will he authorized his executors to sell and 
appears from Abby Colton's will that she convey that interest. He directed that all 
also was of that opinion. It is contended, his property vested in the business of Col
on the other hand, tllat the partnership was ton &: Clarke should remain under the con
determined at the end of 1834, when the dry trol of Clarke for the purpose of continuing 
goods of the concern were sold out at auc- the business, and to be sold, disposed of 
dOD. But the firm was engaged at Colton's and new purchases made in like manner as 
death, not only in the dry goods business, if he were in full life and the partnership 
but also in an extensive agency for the sale were continued. And should it at any time. 
of paper for D. &: J. Ames of Massachu- in the opinion of his executors, be deemed 
setts. That agency was part of the busi- necessary by them to sell any or all of the 
ne88 which was authorized by Colton's will real estate held jointly by him and Clarke. 
to be continued after his death; and it was, or by him individually, or jointly with any 
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other person, to enable Clarke to prosecute 
to greater advantage the said business, or 
to pay the debts which might be due and 
owing from the same at any time during 

of the continUed firm of Colton &: Clarke. 
And the appellant maintains, that in fact 
the sale '\\"as made for that purpose, and the 

its continuance; he desired and fully :J.U- 39 
thorized his executors to sell and convey 
the same in fee simple for that purpose. 
This power of sale and conveyance is cer
tainly broad enough to cover his interest in 
the tenement in controversy. The testator, 
certainly, could not have intended to with
hold from his executors the power to sell 
and convey his interest in the real estate of 
the partnership, while he conferred upon 
them full authority to sell his individual 
estate, for the purpose of paying the debts 
of the partnership. The power of sale and 
disposition conferred on the surviving 
partner, is referable to the goods embarked 

purchase money. was applied accord· 
lngly. The evidence *seems to Sill
tain this position, to the extent at 

least of the greater part of the purchase 
money. 

The facta on this subject appear brieflJ 
to be these: Colton &: Clarke owed a large 
debt to D. &: J. Ames, the bilance of which. 
on the 14th of April 1843, about the period 
of Abby Colton's death, was eleven thou· 
sand eight hundred and fifty-seven dollan 
and sixty-five cents. It does not appear 
that there were any new dealings after her 
death between Henry Clarke a:nd D. & J. 
Ames. Payments were made on account of 
this debt by Henry Clarke, from time to 
time, both before and after the death of 
Abby Colton. To obtain the means for 
making such payments, Henry Clarke ex· 
changed the notes of Colton &: Clarke with 
Da veuport, Allen &: Co. for their notes or 
drafts, which were discounted at bank. In 
this way Colton &: Clarke became indebted 
to Davenport, Allen &: Co. to the extent of 
ten thousand dollars; and to secure the deht 
a deed of trust was executed on the tene· 
ment in controversy; which, however, was 
not recorded, but was retained by Daven
port, Allen &: Co. until payment of the 
debt, and then returned to Henry Clarke. 
The balance due on account of that debt 
at the time of the sale of the tenement to 
the appellant, was seven thousand six or 
seven hundred dollars, and was discharged 
out of the purchase money; the appellant's 
check therefor (to wit, nine thousand dol
lars) having been paid by Henry Clarke on 
account of Colton &: Clarke to Davenport, 
Allen &: Co. It thu!S appears that, to the 
extent of that balance at least, the sale was 
made for the payment of a debt for which 
the property was liable, and the purchase 
money was duly applied. And though it 
does not appear that the residue of the pur
chase money was required for the payment 
of debts of the concern, yet the purchaser 
was not bound to see that only so much of 
the estate was sold as was necessary for the 

in the business. The power of sale and 
conveyance conferred on the executors, is 
referable to the real estate, as well of the 
partnership as of the testator individually; 
both of which are embraced by the literal 
terms of the will, and the former is at least 
as much within the true intent and mean
ing thereof as the latter. 

38 

The executors of J. B. Colton, then, were 
fully empowered by his will to sell and 
convey his real estate, *including his 

, interest in the tenement in contro
versy, for the purpose of paying the debts 
incurred in continuing the busineaa of Col
tOil &: Clarke. This power did not 'cease at 
the death of Abby Colton, but then devol\"ed 
on the surviving executor, Henry Clarke. 
It is laid down in Sug. on Pow. 144, as a 
principle of the common law, that where a 
power is given to "executors," and the will 
does not point to a joint exercise of it. even 
a single surviving executor may execute it. 
The power being given to the executors 
ratione officii, as the office survives, so may 
the power. He says that where the power 
is given to them nominatim, although in 
the character of executors, it is at leasf 
doubtful whether it will survive. Hargrave 
has maintained that in that case also, as 
the office survives, by parity of reason, so 
should the power. And Sugden says, that 
the liberality of modern times will probably 
induce the courts to hold that the power 
survives in every case where it is given to 40 
executors. Id. 2 Wms. on Ex. 626. This 
view is confirmed by the act of assembly, 
1 Rev. Code, ch. 104, 152, which seems to 
regard a surviving executor as being in
vested with the power"in every such case. 

purposes ofthe trost. Sug. Vend. 835-6. 
*But for whatever purpose the sale 

may have been made, or however the 
money may have been applied, the purchaser 
cannot be affected, if he acted bona fide. 
He was not to judge, at his peril, as to the 
necessity for a sale. He had no means of 
ascertaining such nece88ity. That ques
tion was properly referred by the testator to 
the opinion of his executors, who had the 
means of deciding it. For the correctness 
of that opinion, strangers who might be
come purchasers were not held by him re
sponsible. To have 80 held them, would 
have defeated his purpose of having his 
real estate sold to advantage, if a sale of it 
should become necessary. Where a trust 
is for payment of debts generally, as in 
this case, a purchaser is not bound to see 
to the application of the purchase money; 
for he cannot be expected to see to the due 

3 Lom. Dig. 275 and '6, margo In this case 
the power is given to the executors, not 
nominatim, but by their official designa
tion only, and clearly survived. That a 
discretion is given to the executors in re
gard to the exercise of the power, did not 
prevent it from surviving. See Brown V. 

Armistead. 6 Rand. 594. 
At the time, therefore, of the sale and 

conveyance to the appellant of the tene
ment in controversy. Henry Clarke, as 
surviving executor of J. B. Colton, had 
authority to sell his testator's interest 
therein for the purpose of paying the debts 
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"The purchase was made in Februobservance of a trust so unlimited and unde- 42 
fined. Sug. Vend. 835, 838: Elliot V. Mer
ryman, and the notes thereto, 1 Leading 

ary 1846. It does not appear when the 
bills, original or amended, were filed in the 
suit of Fitzhugh V. Clarke. We have but a 
meagre skeleton of the record of that suit 
embodied in the record of this. It appears 
that the original bill was filed between the 
13th of July 1839, the day of the death of 
the child of Fitzhugh and wife, and the 
25th of December 1839, the day of the wife's 
death; as she was a plaintiff in the suit, 
and the death of the child is mentioned in 
the bill. If so, the suit must have been 
negligently prosecuted; for the answers of 
Henry Clarke and Abby Colton to that bill 
,vere not filed before the 2d of January 1843, 
when they appear to have been sworn to
more than three years after the filing of 
the bill. Afterwards, and after Abby Col
ton and all her children had died, an 
amended bill was filed, to which Henry 
Clarke filed an answer, which was sworn to 
on the 12th of June 1844. An order of 
account was afterwards made in the suit, but 
at what precise time does not appear. It 
is not copied in the rt"cord, and we can 
only infer what it was from the report of 
the commissioner. That report bears date 
on ti:e 30th of May 1850-more than four 
years after the said purchase; and shows 
that the execution of the order of account 
was not commenced until the 23d of October 
1846 (the date of the commissioner's notice 
to the parties), which was eight months 
after the purchase. In determining, there
fore, what infermation the purchaser could 
ha"e derived from the record of that suit, 
we must throw out of view the commis
sioner's report and the accounts returned 
therewith, and look only to the bills and 
answers. What facts did they disclose? 

Ca. in Eq. 40, 65 Law Lib. 58. 
The only ground, then, upon which, if 

any, the ti t1e of the purchaser can be affected 
in this case is, that he did not act bona fide; 
but participated in a fraudulent breach of 
trllst committed by Henry Clarke, either in 
the sale of the property or the application 
of the purchase money. The appellant in 
his answer does not admit that any such 
breach of trllst was committed: but if so, 
denies that he had any participation therein, 
or knowledge thereof. If the sale was made 
to pay a debt of Colton & Clarke, and the 
purchase money '\'I'as so applied, then there 
\VilS no such breach of trust. But let it be 
conceded, for the purposes of this case, that 
a breach of trust existed; that the sale was 
improper, and the purchase money misap
plied. And then the question is, Did the 
purchaser Davis participate in the breach 
of trust? If he did, it is only because he 
had notice of it at the 1:ime he made the 
purchase or paid the purchase money. 

Had he such notice? 
·41 "It is contended that he had; first, 

because the pendency of the suit of 
Fitzhugh V. Clarke was equivalent to no
tice, according to the doctrine of lis pen
dens; secondly, because he or his counsel 
actually read the record in that case, and 
,,'as thus informed of the alleged breach of 
trust; and thirdly, because the other cir
cumstances of the case, which were or ought 
to have been known to Davis when he made 
the purchase, were sufficient to show that 
Clarke was committing a breach of tru.st. 

As to the doctrine of lis pendens, I do not 
think it can have any application to the 
case. If the suit of Fitzhugh V. Clarke be 
such a suit for specific property as the doc
trine requires, there has yet been no decree 
in it for such property. A purchaser pend
ing a suit for specific property from a 
defendant to the suit, takes the property 43 
subject to any decree which may be ren
dered for l'r against it in the suit. And 
there is generally no necessity for mak
ing him a defendant; but the plaintiff, 
after obtaining his decree, may enforce it 
against the property in the hands of tbe 
purchaser or his assigns. Unless and until 
sl1ch decree be rendered in the suit, the 
purchaser is unaffected by the doctrine of 

For some time after the intermarriage of 
Fitzhugh and wife, on the 25th" of October 
1837, he seeDls to have acquiesced in the 
continuance of the partnership. But 

shortly before his wife's ~ath on 
the 25th of December "1839, he brought 
the suit of Jt'itzhugh V. Clarke, for 

the purpose of obtaining her proportion of 
the est .. te of J. B. Colton, under the 6th 
clause of the will. That was ti:e only ob
ject of the suit. The 6th clause does not 
provide for a termination of the business 
when any child sheuld require ·her part; but 
only that the business should cease as to 
such child, and be continued as to the rest. 
The bill, while it requires the plaintiff's part 
of the estate, is perfectly consistent with 
a continnance of the business as to the rest. 
It charges that Fitzhugh had made repeated 
applications to Clarke to have his portion 
of the estate delivered to him, "wishing to 
have the means of advancing himself in 
business." But it makes no complaint of 
any waste of the estate or mismanagement 
of the business by Clarke, and asks for no 
injunction nor for the appointment of a 
receiver. It does not pretend that there had 
ever been any cessation of the business by 
a public sale of the stock of dry good" or 
otherwi¥; but on the contrary, admits that 
the partnership had continued until the in-

lis pendens. 
But it is immaterial whether the doctrine 

applies to the case or not, as I think it 
sufficiently appears from the pleadings and 
the proofs that the appellant had actual 
notice of the suit when he made the pur
chase, and is chargeable with knowledge of 
all the facts of which the record in the suit, 
a8 it existed at that time, would have in
formed him. So that if it appeared from 
the facts of which he was thus informed, 
that the sale was fraudulent on the part of 
Henry Clarke, then, by making the pur
chase with such knowledge, he became a 
party to the fraud. And now the question 
arises, What information did the record 
afford, as it then existed? 
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stitution of the suit, and was still in exist
ence, and prays for an account of its 
continuance down to that time. It men
tions the tenement in controversy as part of 
the real state of Colton & Clarke, and states 
that their business was that of dry goods 
merchants, and was prosperous, and that 
a large amount of money appeared by the 
books to have been due to them at Colton's 
death. The answer of Clarke to the origi
nal bill admits that the business of the firm 
was principally that of dry goods merchants, 
and was prosperous, but to what extent, 
could only be ascertained by a fair settle
ment of accounts, &c.; and that under the 
powers given in the will and with the con
sent of Abby Colton, he had continued and 
still continued to conduct the business of 
the copartnership for the joint benefit of 

himself and the estate of J. B. Colton. 
It states that he had, *in all respects, 
honestly and faithfully endf'avored to 

comply with the wishes of his testator, as 
expressed in his will, and was ready to 
submit the books of the concern, which had 
always been kept with the utmost exact
ness, to the examination of any commis
sioner who might be appointed for the 
purpose, &c. ; that in conducting the busi
ness of Colton & Clarke, he had deemed it 
most prudent for the last four or five years 

cern, any more than did the original bill; 
but charges that all the estate of J. B. Col
ton ever since his death had been and still 
was in Clarke's possession under the trusts 
of Colton's will. Clarke in his answer to 
the amended bill admits that a part of the 
real estate, including the tenement in con
troversy, had been paid for with partner
ship funds, and bought and used for 
partnership purposes, but insists that as to 
the complainant, it should be regarded as 
real and not as personal estate. He says he 
is advised that the complainant, never hav
ing, during the coverture, reduced into 
possession any portion of the real estate to 
which his late wife may ultimately ha\"e 
been entitled, had no claim as tenant by 
the curtesy to such portion; and as regards 
the personal estate proper, he charges that 
complainant had already been paid his 
wife'S full share thereof. 

to restrict that business, and in part to in
vest the debts and money in stocks of va
rious descriptions; that in one instance he 
purchased for the concern a piece of prop
erty opposite Rocketts, called the Coalyard 
island. which, with the improvements 
thereon, cost ten thousand and fifty-five 
dollars; and that these stocks and real 
property, as well as all the other property 
of the concern, in consequence of the uni
versal depression existing at the time, 
would, if forced into market, produce heavy 
and irreparable loss, which would fall, one- 46 
half on the respondent, and the other half 

I have thus stated, in substance, aU the 
material facts disclosed by the record of 
the suit of Fitzhugh v. Clarke, as it existed 
at the time of the appellant's purchase; and 
I certainly see nothing in them to inform 
him that the sale was unnecessary or im
proper, in discharge of the trust created uy 
Colton's will, or wa .. fraudulently made for 
the private purposes of Clarke. If there 
had been any waste or mismanagement of 
the estate of Colton, or of the assets of 
Colton & Clarke, or any well grounded ap
prehension thereof, the complainant, on 
showing the fact, might have obtained an 
injunction and had a receiver appoint~_ 
But there was no allegation of any such 
fact i and, so far as appeared from the r~c
ord, it was not only the right but the duty 
of Clarke to continue to execute the trut'ts 
of Colton's will, by selling his real estate 
whenever deemed necessary by him for the 

payment of the debts of Colton & 
Clarke. Green v. Slayter, *4 John. 
Ch. R. 38. It was neither the object 

on the estate of his testator. Abby Colton, 
in her answer, states, that she had taken no 
active part in the management of her testa
tor's estate, having left it to the care and 
judgment of Clarke her co-executor, in 
whom she always had, and still continued 
to have the most perfect confidence; and 
that the business of Colton & Clarke had 
been, and still was continued, with her 
consent. The amended bill was filed 
mainly with the view of reviving the suit 
against the proper parties after the death 
of Mrs. Colton and her daughters. It 
takes the ground (no doubt in conse
quence of the death of Fitzhugh's wife, 
whereby he had become entitled to her 
personal estate absolutely, and to her 
real estate, at mest only, for life), that a 
valuable portion of the real estate, includ
ing the tenement in controversy, had been 
paid for with partnership funds, and bought 
and always used for partnership purposes; 

and, if it is to be regarded as personal 
45 property, claims *his wife'S portion 

thereof as her administrator. It makes 
no complaint of waste of the asset!!', or mis
management of the business of the con-

nor the effect of that suit to take the execu
tion of the trust out of the hands of the 
trustee and transfer it to the court. 

Then, was there any thing in the other 
circumstances of the case, of which Davis 
had or ought to have had any knowledge 
at the time of his purchase, to inform 
him of any fraud or breach' of trust on the 
part of Clarke? 

The evidence of notice ought certainly to 
be very strong to convict a purchaser of a 
fraudulent participation in a breach of trust 
in such a case. Confidence being placed in 
the trustee "by the person who had the sole 
right to dispose of the property at his will 
(as was said by Marshall, C. 'J., in Garnett 
v. Macon, &c., 2 Brock. R. 185, 231), no 
other can question the correctness of his 
proceeding, or can be justifiable in suspect
ing any intention to violate the trust. He 
has no right to suspect that the person who 
has been selected by the testator for its ex
ecution, will violate the trust reposed in 
him, and no collusion between him and the 
trustee ougbt to be implied from equivocal 
acts. " "If the executor sells to a person 
who knows that there are no debts, or that 
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all the debts are paid, and that the sale is of the infant is too lame and scanty to 
not a fair execution of the trust, the pur- justify the conclusion of any breach of 
chaser may take the property subject to the trust in the guardian, in which the plain
trust. 2 P. Wms. R. 148, ISO. So too. if tift' knowingly partook." Id. 153. See also, 
the executor sells at such underyalue as to Dodson v. Simpson, 2 Rand. 294, in which 
indicate fraud, or for payment of his own the doctrine on this subject is clearly stated 
debt. Crane v. Drake, 2 Vern. R. 616; by Judge Green; also McLeod ,'. Drum
Scott v. Tyler, 2 Bro. C. C. 430, 477; An- mond, decided first at the Rolls by Sir Wi!
drew v. Wrigley, 4 Id. 125, 130: Hill v. Ham Grant, 14Ves. R. 352; and afterwards, 
Simpson, 7 Ves. R. 152, 167; .Lowther v. on appeal, by Lord Eldon, 17 Id. 153; and 
Lowther, 13 Id. 95; McLeod v. Drummond, other cases cited in the notes to Elliot v. 
17 Id. 153, 169. These cases proceed upon Merryman, supra. 
(he principle that the executor does not sell I am aware of no case which appellrs to 
in pursuance of his trust, but in violation be inconsistent with the doctrine as laid 
of it, and that the purchaser knowing this down by Chief Justice Marshall and Chan
fact, aids him in its execution, by making cell or Kent, in the cases cited from 2 Brock. 

the contract. The purchaser is not and 7 John. Ch. R. In Hill v. Simpson, 7 
47 bound to make -any enquiry. The Ves. R. 152, the assignees of an executor 

general power of the executor to sell were held liable on the ground of construct
protects him in buying; but if he buys witli ive fraud-in taking an assignment when, 
notice that the sale is a breach of trust, if they had examined the will, they would 
the property remains charlt'eable with it." have seen that the executor was guilty of a 
Id. 238. Field v. Schieft'elin, 7 John. Ch. breach of trust. In deciding the case, Sir 
R. ISO, was the case of a sale by a guard- William Grant said, "I do not impute to 
ian, of bond and mortgage belonging to them direct fraud: but they acted rashly, 
his ward before the principal money had incautiously, and without the common at
become payable. The purchaser was held tention used in the ordinary course of busi
not to be chargeable. This is a strong ness. It was gross negligence not to look 
case, as it is "not in the ordinary course of at the will, under which alone a title could 
the guardian's administration to sell the be given to them. It was not necessary to 
personal property of his ward." Id. 154. use any exertion to obtain information, but 
"The necessity or expediency of the meas- merely not to shut their eyes against the 
ure (said Chancellor Kent) rested entirely information which, without extraordinary 
in the judgment and discretion of the neglect they could not avoid receiving." 
guardian. He was, as between him and the I This decision rests on a familiar principle 
pnrchaser, the proper and exclush'e judge -see Sug. Vend. 1056, pI. 63. Graff v, 
of that expediency. It was not the duty or Castleman, 5 Rand. 195, in which the au
the business of the purchaser to enquire thorities on the subject were reviewed very 
into the necessity of the assignment, or to much at length by Judge Carr. was 
see to the application of the purchase decided on the same principle which 
money. He had a right to presume, in the 49 *governed the case of Hill y. Simp-
absence of all direct and plain proof to the son. A" executor and trustee assigned 
contrary, that the guardian was exercising a portion of the trust SUbject as a secu,rity 
his power fairly and faithfully, in con- for his own debt. The assignment referred 
formity with his duty." "There is no di- to a deed of trust, which referred to the 
rect or positive evidence that the guardian original deed, which referred to the will, 
has in truth misapplied or wasted the in~ where the whole trust was declared. The 
fant's money. It might be inferred from assignee was held, therefore, to have notice 
the acknowledged fact of his insolvency, ·of the trust and of the breach of it, and to 
and from the silence of the case; but when be a party to such breach. 
it becomes necessary, not only toestablish In Jackson v. Updegraffe, 1 Rob. R. 107, 
the fact of breach of trust, but of a partic- the evidence clearly brought the case ~ithin 
ipation of the plaintiff in the fraud, we the well settled principle there laid down, 
ought to bave something more decisive than .that parties dealing with an executor or 
a presumption resting on such a basis. It trustee and co-operating with him in the 
is very possible, and consistent with every misapplication of assets or trust funds. in 
established fact in the case, that the money violation of the duties of the executor, or in 
recei ved by the guardian from the plai n- breach of the trust, cannot use such transac
tiff, was duly invested in other property, tionsas a defence against the claim ofcred
in the name and for the benefit of the in- itors, legatees or cestuis que trust. Id.120. 
fant, and was left untouCbed amidst the In Pinckard v. Woods, 8 Gratt. 140, bonds 
waste and destruction of his own property. due to a decedent's estate, and payable to his 
But if the presumption of a devastavit is administrator as such, were sold by him 

to be admitted, there is no evidence at a discount of eighteen or twenty per cent. 
48 that the guardian *had any abuse of to a person who knew that the condition of 

tn1st in contemplation when he made the estate did not require the sale. The 
the assignment; or, if such were his inten- purchaser was held accountable; and prop
tion at the time, there is no certain and erly so. 
sufficient proof that the plaintiff knew or Now, let us apply the doctrine thus set
had information of that intention, or of any tied to the facts of this case. The sale was 
purpose or design in the guardian inconsist- made, as we have seen, in February 1846, 
eDt with his duty. The proof on the part less than three years after the termiDatioQ, 
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of the partnership by the death of Abby pass a good title to a bona fide purchaser. 
Colton. It was made by one who had full But it is said that the appellant required 
power to make it for the payment of the and received an indemnifying bond; aDd 
debts of the partnership. It was made. that this fact shows that he knew be was 
apparently. at least. for the payment of I acquiring a defective title. and. in conDec· 
a debt of the partnership, secured by I tion with the other circumstances, is sufli· 
a deed of trust on the property. and the cient evidence of fraud on his part. I do 
purchase money, or most of it, was aCCOrd-I not think so. I think it only serves to sbow 
ingly applied to the payment of that debt. his abundant caution. He was about to 
If tnat was not really a debt of the partner- ; pay a large sum of money for the tenement 
ship, there is certainly no evidence in the I in question, and to erect very costly im· 
record tending to prove that the purchaser provements upon it; and prudence required 

knew the fact or had any reallon to be- that he should obtain all the security he 
50 lieve it; but the contrary. He *gave could against any possible defect of title. 

full value for the property, paid the He accordingly obtained a deed for the 
purchase money in cash. and derived no property, executed not only by Henry Clarke 
benefit from its application. It was not the in his own right and as surviving executor 
duty or business of the purchaser to enquire of 1. B. Colton, but also by him as sUr\·iv
into the necessity or expediency of the sale, ing partner of Colton & Clarke, and by him 
or to see to the application of the purchasc and William 1. Clarke as exccutors of Abby 
money. He had a right to presume, in the Colton. And to guard against the claim of 
absence of all direct or plain proof to the Fitzhugh and of Shuble and wife, be ob· 
contrary. that the executor was exercising tained the indemnifying bond in question. 
hi!\ po\ver fairly and faithfully, in conform- He certainly did not intend to admit their 
ity with his duty. He had no right, it is claim by taking the bond, and this act of 

·true. to shut his eyes against information abundant caution on his part should not 
which, without extraordinary neglect, he operate to his prejudice. It shows that he 
could not avoid receiving. But where is had heard of such claim, which fact indeed 
the evidence that he did so? Where is the he expressly admitR in his answer. But he 
c1irect or plain proof, even that the execu- had doubtless only heard of it as it 
tor committed a breach of trust in thp. sale 52 appeared in the suit of Fitzhugh ·v. 
of the property or the application of the Clarke; and the nature of the claim 
proceeds, much less that the purchaser par- asserted in that suit I have already sufti
ticipated therein? Is it to be found in the ciently considered. In this feature of the 
facts that the executor engaged in various case it is very much like that of 10hnson 
speculations on hi~ own account, and in- v. Kennett, 3 Myl. & Keen 624, 10 Condo 
volved the funds of the partnership therein: Eng. Ch. R. 332. A testator had charged 
that in 1842 or 1843 he became so much his real estate with the payment of his 
embarraued that it was generally known debts and legacies. His only son and heir 
about Richmond; and that he ultimately at law, who was his executor, paid the debts 
(th:lugh at what time does not appear) took out of the personal estate, and sold the real 
the oath of insolvency? Non constat that the in lots to different purchasers, to whom he 
appellant was informed of any of these facts gave bonds of indemnity, some of which 
when he made the purchase. But suppose were conditioned for indemnifying the obli
he was informed of them; do they afford gees against the legacies specially, and 
that direct or plain proof of fraud which is others were general bonds of indemnity. 
required in such cases? The fraud of the The s!lit was brought by the legatees 
executor, if any, did not consist in his al{ainst the executor and purchasers, .tc. 
embarrassment and insolvency, but in the It was held by Lord Lyndhurst, that wbere 
conversion of the propcrty or its proceeds nn estate is charged generally with the pay
from the purposes of the trust to the indi- ment of debts and legacies, and the debts 
vidualltses of the executor. A knowledge have been paid but not the legacies, the 
by the appellant at the time of his purchase purchaser will not be bound to see to the 
that stich a fraudulent conversion was in~ application of the purchase money, unless 
tended, would have implicated him in the it be proved that he knew of the payment 
fraud: but not a knowledge that the exe- of the debts; and that the taking of the 
cutor was engaged in hazardous speculations said bonds of indemnity did not raise the 
on his own account, or was embarrassed or inference that the purchasers or any of 

insolvent. An embarrassed or even them knew of such payment in that case. 
51 an ·insoh"ent man may be appointed I am therefore of opinion that the appel-

an executor, and a grant to him of lant acquired a good title to the tenement in 
probate of the will cannot be refused on controversy by the deed under which he 
account of his poverty or insolvency. 1 claims. The property belonged to Colton 
Williams Ex'ora 119. & Clarke. The execution of the deed by 

Insolvency of an executor happenitlg after Clarke and wife had the effect of conveying 
his appointment, is not, ipso facto, a vaca- his interest; and its execution by him as 
tion of his office nor a suspension of his surviving executor of Colton, had the effect 
powers: though it may be one among other of conveying the interest of the latter. H 
reasons for a revocation or suspension of any thing else were necessary to confirm 
them by a court of competent jurisdiction. the title of the purchaser, it would be found 
Until thus revoked or suspended, they may in the execution of the deed by Clarke as 
lawfully and properly be exercised and surviving partner of Colton & Clarke, and 

742 



115 GRATT. PuLLIAM, .te. v. ALJUt. 68,64,6& 

by the executors of Abby Colton. The 
result of my opinion is that the decree be 
reversed with costs, and the bill dismissed 

as to the appellant with costs; but 
53 withont ·prejudice to any relief to 

which the appellee Christian may be 
entitled against any party other than the 
appellant. 

ALLEN, P., and LEE, J., concurred in 
the opinion of Moncure, J. 

DANIEL, J., dissented. 
Decree reversed. 

*Pulliam, &c. v. Aler. 

.Janllary Term. 18IiII. Richmond. 

I. Attacbmeats-nay Be .... ed Any TI_ before Re
t.ra.--An attachment may be IKSued under the 
ftrttt Mectlon of the Code. ch. Ir.!. p. Il00. after the 
action has been commenced. If It be done before 
tbe abatement of the suit by tbe retllrD of tbe 
olllcer.+ 

2. .5a __ PaU.re to DHlpata la Wb_ ......... a 

an attachment upon lI"arnlshl'eK. and the return 
thereon be Irrell"Dlar. yet If the I!"arnh.heeli apl'ear 
to the action and defend It. without objecting to 
the Irrell"ularlty. they cannot aftl'rwards make 
the objection In the appellate court. 

•. Same--Oarnl&hment-·C- at Bar.-Money h. left 
wltb a person. who I,. a member of a tlrm. 011 a 
special depollit. and In hi .. absence It Is entered nn 
the books ofthe tlrm to tbe credit of the depo,;ltor. 
and paid out by tbe ftrm for tDelr own ulle". they 
paylnll" the depositor'" check. .. upon It. by ch"l·k.~ 
In their name upon the bank. and then an attach
ment III served upon the firm aM lI"arnl .. b.:eh In a 
suit all"alnHt the depositor: tbe summons b .. lnll" 
lIerv .. d on tbe otber member of the I1rm. Tbe 
attacbment binds the money In the haudll of tbe 
ftrm. 

A summons in an action of debt was 
issued from the clerk's office of the Circuit 
court of the city of Richmond, bearing date 
on the 16th day of September 1854, in the 
name of George Aler, plaintiff, against 
Thomas G. James, defendant. An attach
ment was also sued out by Aler, bearing the 
same date, which recites, that "wheTt'as 

tbe Property a.-Bffect.~-An att:/-chment Is not 55 
defective because It does not designate any person 

since the institution of a snit 
*in the Circuit court of the city of 
Richmond, brought by George Aler, In wbose posseulon property or e1lectll of tbe 

absent debtor may be found. 
3. Sam_ServJce aad Return of upoa Oarn .. bee 11'I'eIr. 

Mlar-Walver of ObJec:tlon.S-Thoulrh the ~nlce of 

Tbe principal case Is cited In Claflin v. Steen bock. 
18 Gratt. 8411. _ anet note: also,ln Goodwyn v. M)·ers. 
16 Gratt." See monolrraphlc not_ on "Attach
ments'· appended to Lancaster v. Wilson. ~ Gratt. 624. 

-AttKbmenb-May Be ".ued Aay Time before 
Return.-In the ftrst beadnote of the principal case 
Itls held that an attachment may beluued after the 
action bas been commenced. If It be done before tbe 
abatement of the suit by the return of the oftlcer. 
This Is approved In Steele v. Harkness, II W. Va. 20, 
and Chapman v. Maitland. 22 W. Va. 848, botb cltlnll" 
tbe principal case. butln tbese casell tbe attachment 

plaintiff, against Thomas G. James, de
fendant, to recover money for a claim, there 
has been filed in the clerk's office of the 
said court an affidavit that the plaintiff's 
claims amount to," .tc. in the usual form. 
There does not appear to have been any 
written directions given to the officer as to 
the ser\'ice of the attachment; but he re
turned it with the following endorsement: 

attacbment. and tbe return of the oft\cer tbert'on. 
are Insuftlclent. There was no objection of tbb. "ort 
made In tbe court below. and as tbe garnishee 
appeared and denied his Indebtednes" on the merltK 
of the case It Is too late now to make the objection 
for tbe IIrst time. P,llliam. tf~. r . .Al~r. IS (;raU . . W ... 

was luued after the retnrn day of the proceu and See. In accord, Mulre v. Falconer, 10 Gratt. 12. and 
tberefore void. not~. 

-tcode. cb. 151. I I. p. 600. "When any suit Is In- In Coda v. ThompROD. 311 W. Va. 73. III S. E. Rep. l'I.'ill. 
HUtDted for any debt, or for damalres for breacb of tbe court said: "It occnrred to me at ftrMt that w~ 
any contract. an atftdavlt 8tatlnll" the amollnt and mlll"ht treat thlll order to the lI"arnl .. bee. not as pr ... ·
justice of the claim, that tbere Is present callse of eu,ln the lell"alsense, but as merely ancillary to the 
action therefor. that the defendant!! or one of the attachment, dellillned only to warn tbe lrarnllShce 
defendants Is not a resident of this stale. and that and tie up the e1lects In his hands. and not to be 
the amant believes be has estate or debts due him tested by the strict rules lI"overnlnll" proce~s con~tI· 
wltbln tbe county or corporation In wblch the liult tutinll' tbe basis of judicial proceedlnp. But thi .. 
Is. or that he III sued wltb a defendant resldlnll" theory ,,111 not bear rellectlon. A~ to tbe lI"arnlshce. 
tbereln. tbe plalnt111 may fortbwlth slle out of the It Is the only process. Alralnst blm. It I" the ""Ie 
(·Ierk·s olllce an attachment all"ainst the estate of ba"ls of judll"ment. The lI"arnlshment I" a ~ult 
the non-resident defendant for tbe amollnt so all"alnst him: process. In the lelral sense. not plead· 
.. tated." Inll". and subject to a motion to quash for Inherent 

tSa_-PaI'are to Dcalpa" In W ...... PoeHalon defects In tbe order. UllOn It may rPMt Important 
Property Is-Effec:t.-The prlnt;\pal case boldll that. 11t1l1"atlon and trial of Issues between tbe lI"arnl~hee 
tbe fallure to deslllllate In whose poBIIelUllon the prop- and tbe plalnt111. It Is a !lult &ll"alnst the garnIRhe~. 
erty may be found does not render the attacbment Drake. Attachm.I 45Jc; Wade. Attachm. II 383.840: 
defective. But In Robertson v. HOlI"e. 83 Va. I~. I S. 8 Am. &. Enlr. Enc. Law 1100: Middleton Paper Co. 
E. Rep. 867. where the prinCipal case Is cited. tbe v. Rock River Paper Co .. 10 Fed. 252. The order to 
attacbment was qua.~bed and abated becau"e the I tbe lI"arnlsbee to appear Is Indorsed on tbe attach· 
return of the olllcer did not sbow snmclent levy of ment under section 5. c. 106, and tbe service of both 
tbe attachment. tbe order of attachment and tbe order clUnll' tbe 

ss--Servk:e IIIId Retarn of Irretralar-Walver of IlI"arnlKhee to appear Is the only mode of service on 
ObJectlon.-In JOMeph v. Pyle. 2 W. Va. 451. tbe court him under that section: and the order to tbe lI'ar· 
!laid: ··The ftrst cause of error allsllrned Is that tbe I nlsbee to appear mUllt be relrarded as part of the 
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"Executed on Pulliam Ii: Davis on the 16th 
day of September 1854, by delivering to 
David M. Pulliam, one of the firm of Pul
liam & Davis, a true copy of the within 
writ; and I also explained its purport to 
him." This endorsement was signed by 
t he officer. 

The summons having been served upon 
the defendant James, there was a verdict 
and judgment against him at the May term 
1855 of the court, for the sum of three thou
sand four hundred and one dollars and 
ninety-five cents, with interest thereon from 
the 15th of September 1854, subject to a 
credit for eleven hundred and fifty dollars, 
as of ,the 19th of September. 

On the 13th of June 1855, being the same 
term of the court, the record says, "Came 
as well the plaintiff aforesaid as David M. 
Pulliam, a garnishee summoned by virtue 
of the attachment aforesaid, who being 
examined on oath, and it appearing on such 
examination that at the time of the service 
of the said attachment there was in the 
possession of the firm of Pulliam 19 Davis. 
of which he is a member, money belonging 
to said defendant sufficient to pay the 
amount of the judgment aforesaid, it was 
therefore ordered that the said Pulliam & 
Davis pay over to the said plaintiff the 
amount of said judgment." 

Pulliam Ii: Davis excepted to the opinion 
of the court; and their exception shows, 
that Davis as well as Pulliam was exam
ined. The facts appeared to be, that the 

56 
defendant James had deposited with 
Davis, *before the attachment was 
served on Pulliam, the sum of four 

thousand one hundred and twenty dollars 
and sixty cents, to meet such drafts as might 
be drawn on him by James. That James 
had been in the habit of keeping an account 
wit~ Davis individually, and that Davis 
had acted as his agent in buying slaves, 
and had frequently accepted and paid drafts 
drawn by James upon him out of the funds 
so depbsited with him. That Davis kept 
an account of his own with James. with 
which the concern had nothing to do; Maury 
& Morton being his bankers. That Davis 
being about to leave Richmond for a week 
or two, he handed to B. W. Elmore, the 
clt'rk of Pulliam & Davis, the money of 
James in his hands, stating to him that it 
was the money of James, to be converted 
into current funds so as to sa\"e the dis
count upon it, said funds being uncurrent. 
That Elmore placed the money in the desk 
of Pulliam & Davis, and about a week 
after Davis left home, he credited James 
with the amount upon the books of Pulliam 
& Davis; and the money was passed off by 
him in the way of business after being so 
credited. Upon Davis' return, and before 
the money was paid out by Pulliam & 
Da\"is, Elmore informed him that the 
amount so received had been passed to the 
credit of James on the books of Pulliam & 
Davis, and that an attachment had been 
ser\"ed upon D. M. Pulliam to attach the 
effects of James in the hands of Pulliam & 
Davis. Subsequently the sum put to James' 
credit on the books of Pulliam & Davis was 
paid out to James or upon his order, by 
checks upon the bank by the firm, by the 
direction of Davis. 

Pulliam & Davis applied to this court 
for a supersedeas; which was allowed. orJer of attachment, which Is certainly process. 

Hence. we mnst rell'ard the lI'arnlshment order as 
process. and tested by the law relating to It as snch. 
'l'!te laJlll'\1age of JUDOB ALLBN In Pulliam 11 • .dkr. 15 
Orate. 61. that the fact that tbe return of the sheriff 57 
wa~ defective. In not showlnll' that be summoned 

Crump, for the appellants. 
August Ii: Randolph, fortheappe\1ee. 

*ALLEN, P. The defendant in 
error sued out on the 16th day of Sep

tember 1854, a summons in debt against 
Thomas G. James, and on the same day 
issued an attachment against his estate, 
under the Code, ch. 151, t 1. The attach
ment recites, that "whereas since the in
stitution of a suit," &c. "there has been 
filed in the clerk's office of the said court an 
affidavit." It is assigned as error, that 
this garnishee process appearing thus on its 
face to have been issued since the institu
tion of the suit, was irregularly issued. and 
that it was the dutv of the court befon 
which it came ex officio to quash it. 

the garnishee to appear at a particular time. was 
unimportant. Is unimportant In the deCision of our 
c&IIe. The then existing attacbment law simply 
required the plaintiff to deslll'Date a garnishee. and 
required tbe sheriff to summon him to appear at 
the first day of the next term. and did not require 
any summons by tbe clerk. as does our law. It was 
nOL proceHS under the Vlra1nla law. but it is under 
ours. And. as JUDOB ALLBN himself said. that was 
a defect merely In the omcer's return of service. 
and was not a question of the 1I1ell'alit,y or validitY 
of the lI'arnlsbment proce .... Itself. wherea.~ In this 
ca~e It Is purelY a question of the validity of 
process. 

·'For these reasons. I reach the conclusion that 
the order to summon the lI'arnlsbee Is void. not 
simply Irrell'11lar. Being void. the motion of the 
defendant to amend it so as to make It returnable 
to the May term was properly refused. because. 
wblle a process merely Irrell'ular may be. under 
Bome circumstances. amended. one wholly void Is 
Incapable of amendment. Kyles v. Ford. 2 Rand. 
(Va.) 1: Wade. Altachm. i 358: Drake. Attachm. i 
ISla; Burk v. Barnard ... Johns. 300: Kenworthy v. 
Pepplat, 8 E. C. L. 488; Middleton Paper Co. v. Rock 
River Paper Co .• III Fed. 252: Durham v. Heaton. 81 
Am. Dec. 275." 

The sectiOll of the Code referred to, was 
intended as a substitute for the foreign at
tachment authorized by the 1 Rev. Code. p. 
474, ch. 123, I I, against absent debtors 
having effects or lands within the slate; 
and it provides, that "when any suit is 
instituted for any debt or for damages for 
breach of any contract on affidavit stating 
the amount and justice of the claim," &c. 
"the plaintiff may forthwith sue out of the 
clerk's office an attachment against the 
estate of the non-resident defendant for 
the amount so stated." 

The second section of the act provides 
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for a distinct class of cases, and was in
tended as a sUbstitution for bail for the 
defendant's appearance; and authorizes an 
attachment where the defendant is remov
ing or intends to remove his estate, or any 
specific property sued for. on affidavit "at 
the time of, or after" the institution of the 
snit, Although the attachment in this case 
was i$sued under the first section of the 
act. the second section is referred to, and 
relied on for the purpose of showing that 
as the legislature expressly authorized an 
attachment after the institution of a suit 
in the second section, for the reasons there 
set forth, similar phraseology would ha\'e 
been used in the first section, if it had been 

the intention to authorize the attach
ment to issue *after the institution 
of the suit, upon the affidavit of non-

residence alone. 
The intention of the legislature will be 

best ascertained by a reference to the pro
visions of the former law, for which the 
first and second sections of the Code before 
referred to, were intended to be sUbstituted. 

The first section, as has been remarked, 
comes in place of the act ill 1 Rev. Code, 
p. 474. ch. 123. i 1, regulating proceedings 
against absent debtors, 

The Code. p. 643, ch. 170, i 5, pro
vided that process to commence a suit should 

Brien v. Pitman. 12 Leigh 379, that the 
admission of non-residence in an answer 
rendered the affidavit required by the law 
unnecessary; and in Moore, &c. v. Holt, 
10 Gratt. 284. that it was not necessary 
that such affidavit of non-residence should 
be filed before process issued to constitute 
it, with the endorsement in the nature of 
an attachment, a lien when served. Under 
the present law, where the fact of non-res
idence exists. and the proceeding at law 
is substituted for the foreign attachment 
in equity, there can be no reason for a more 
narrow construction. No purpose of justice 
is subserved by requiring the affidavit to 
precede or be simultaneous with the sum
mons. The objection of delay is obviated 
by the fact that the suit will be abated b, 
the return of non-residence on the summons, 
unless the garnishee process is sued out 
before the return day. Nor do I conceive 
there is any thing in the words of the act 
imperatively requiring the restricted con
struction contended for. The word when 
does not necessarily refer to the instant of 
time spoken of: it frequently is used in 
a relative, instead of an absolute sense, re
ferring not to the present, but to a different 
time; and means, according to the context, 
"whenever," "upon which,"" in case," 
"if," &c. 

Thus we have been referred to numerous 
instances in this Code, where it is used in 
the latter sense-"if," "in case," ltc. 

be a writ commanding the officer to sum
mon the defendant. By ch. 188, I 12, p. 
716. the writ of capias ad satisfaciendum 
was prohibited, except in cases provided 
for in the preceding section; and as a sub
stitution for the right to demand bail au
thorized by 1 Rev. Code, ch. 128, i 43, 44, 60 
50, the Code, by the second section referred 

Code, p. 75, I 14, "When a vacancy oc
curs, it sha11 be filled," &c. Of course, 

when does not here mean at 
*the same instant of time, but after
wards. It is used in the sense of 

to. authorized the attachment there pro
vided for. 

Under the old law bail could be required 
tinder i 43. 44, by endorsement on the writ 
at the institution of the suit; and by I 50, 
where bail had not been originally required, 
the court at any time before final judgment, 
for good cause shown, could rule the de
fendant to give special bail. 

It is thus apparent that the intention of 
the legislature was to make the new reme
dies commensurate with those for which 
they were sUbstituted. That as by the 
former law provision was made for bail at 
any time before final judgment, whenever 
the exigency of the case rendered it neces
sary; so by the new rule, if after the suit 
was instituted, the contingency arose which 
rendered an attachment essential to the 
efficacy of any judgment in the case, the 
party was authorized on proper affidavit to 
sue it out. This provision in the second 
section related to matter generally arising 

59 
after the institution of the suit, and 
was not intended *to control the con
struction or limit the operation of 

the provision contained in the first section 
in relation to the fact of non-residence; 
which was the condition of things when the 
suit was instituted or before abatement by 
the return of non-residence. In the con
struction of the act in the Revised Code 
concerning absent debtors. it was held in 

"if ... 
Ibid. 109, i 8. it is used in the sense of 

"in case." 
Ibid. 182, I 24, in the sense of "if." 
Ibid. 182, I 26, "in case." 
Many other instances were ci ted in argu

ment, showing, as was remarked, that the 
use of this word in this relative or qualify
ing sense, seems to have been almost 
idiomatic with those charged with the prep
aration of the Code. 

In p. 493. I 32, we have a phrase almost 
identical with the one unrler consideration: 
"When any such suIt is instituted. the 
cOllrt shall cause publication to be made," 
ltc. Of course it does not mean that pub
lication shall be made at the instant of the 
institution of the suit. 

I think the term was used in a similar 
sens~ ';'n the section under consideration, 
and that in case the proper affidavit is made 
at any time before the abatement of the 
suit by the return of the officer, the provi
sion of the law will be satisfied. 

It is insisted in the second place, that the 
attachment was defective in not designat
ing any person in whose hands money or 
effects of the absent debtor might be found. 
The provision in the Code, p. 602, I 7, that 
it shall be sufficiently levied in every case, 
by a service of a copy of sllch· attachment 
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on such persons as may be designated by 
the plaintiff in ,,,riUng, or be known to the 
officer to be in possession of effects of or to 
be indebted to the defendant; and as to real 
estate. by such estate being mentioned and 
described by endorsement in such attach
ment, relates not to the form of the attach
ment and what it should set forth. but is 
merely directory to the officer as to the 
mode of service. He is to serve it on the 
persons designated by the plaintiff in 

61 
writing, or known to the officer, 
*and as to real estate, by mentioning 
and describing it by endorsement on 

the attachment, witholtt regard to the man
ner in which he acquired his information. 
The attachment is sufficient when it ap
pears upon its face that a suit has been 
instituted and an affidavit filed in due time, 
conforming to the first section. 

It is furth!r objected, that the return is 
defective in failing to summon the gar
nishee to appear at any particular day or 
term. as provided for by the Code, p. 603, f 
9; and that furthermore, instead of serving 
it on each of the garnishees personally, the 
return is that he executed it on Pulliam & 
Davis on the 16th of September 1854, by 
delivering to D. M. Pulliam, one of the 
firm of Pulliam Ii: Davis, a true copy of the 
writ, and explained its purport to him. 

These objections relate to the regularity 

584. But in this case they made no such 
motion. By appearing to the action and 
going to trial on the merits, they dispensed 
,,,ith a more formal service or return, 
\vaived any objection to the alleged irregu
larity, and cannot now raise the objection 
for the first time in the appellate court. 
Cunningham v. Mitchell, 4 Rand. 18'1; 
Poling v. Johnson, 2 Rob. R. 255. 

of the service of the process. and not to 
the legality· and validity of the process 63 
itself. In the case of Mantz v. Hendley, 
2 Hen. Ii: Munf. 309, where it was held tite 
court ought to quash the attachment ex 
officio, it appeared by the warrant itself that 
it had been granted upon an affidavit set
ting out as the law then was. no sufficient 
reason for an attachment. The defect was 
intrinsic in the warrant; being radically 
defective in point of law as showing no rea
son for the attachment, the court could give 
no judgment on it, notwithstanding the 
objection had not been taken at the first 
appearance, but the party had pleaded to 
issue. The principle is similar to the rule 
acted upon in Ross v. Milne Ii: wife, 12 
Leigh 204, where it was hel", that upon a 
declaration which showed that the plaintiff 
had no right of action. and on the contrary, 
that the right of action was in another, a 
verdict being found for the plaintiff, the 
statute of jeofails did not apply, and the 
defect was not cured. 

On the merits the qltestion would seem t() 
be free from doubt. Although it was proved 
that the absent debtor had made a special 
deposit of the money with Davis in his in
dividual character and not as a member of 
the firm of Pltlliam & Davis, that Davis 
had been in the habit of keeping an account 
with the absent debtor, had acted as his 
agent in bltying slaves, and had accepted 
and paid drafts drawn by the absent debtor 
on him out of funds so deposited, and that 
he handed over the funds of the abllent 
debtor to the clerk and book-keeper of the 
firm to be converted into current funds a.. 
opportltni ty offered, and did not give any 
direction for raising an account therefor 
between the absent debtor and the firm; it 
was further proved tha t the funds so handed 
over to said clerk and book-keeper, were 
afterwards and before the service of the 
attachment credited to the absent debtor 
on the books of the firm, and the money 
was passed off by the clerk in the way of 
business, after being so credited. It further 

appears from the account filed between 
the *absent debtor and the firm, that 
the former is charged and the latter 

62 

In this case, both parties upon whom the 
attachment was returned executed, ap
peared and made no *objection to the 
mode in which the process wa' exe

cuted or returned. If made at a proper 
time, the objection might have been obvi
ated by an amended return. The object of 
the process was to give notice and to re
strain the garnishees after such notice. 
from parting with thc attached effects. If 
they had appeared and moved to quash be
cause the process had been irregularly 
executed or returned, such an appearance 
,,,ould not have been an appearance to the 
action. Wynn v. Wya.tt's adm'x, 11 Leigh 

credited with two sums paid out of the 
money so deposited before the date of 
the attachment; and it was proved that the 
money for which the firm has been rendered 
liable was paid out to the absent debtor or 
upon his oreier, by checks on the bank 
drawn by the firm by order of said Davis; 
and that the same was so paid out after 
service of said attachment on Pltlliam. and 
personal notice to said Davis that an at
tachment had been served on Pulliam to 
attach the effects of the absent debtor in 
the hands of said firm. 

From the facts in evidence it is clear that 
the money had ceased to be a special deposit 
of specific funds in the hands of Davis. It 
had been credi ted on the books of the firm. 
and used by the firm in the way of busine!'s. 
The specific funds could no longer be fol
lowed, and the absent debtor had a right to 
recover from the firm the funds so used for 
the benefit of the firm, regarding the firm 
as his debtor. The firm so treated the mat
tcr both before and after the service of the 
attachment. The absent debtor was cred
ited with the money in account ,,"ith the 
firm, and debited with money paid for him 
by the firm. Being thus the debtors of the 
non-resident when the attachment wa" 
served and notice given as aforesaid, and 
having waived all objection to the regularity 
of the service by appearing to the action. 
any payments made to the absent debtor 
after what they conceded was sufficient serv
ice and notice. were improperly made, and 
the firm was properly held responsible for 
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the amount so paid to the attaching creditor ment and the execution wblch had Is~ued upon it 
to the extent of his claim. after the II.fteentb day of tbe term. and permitted 

I think the judgment should be affirmed. the defendant to plead. the plaintiff may have a 
T .up",. .. tka. from tblsorder: and thou&'h that part 

he other judges concurred in the opinion of the order Hettin&, aside tbe jud&"ment Is Inter-
of Allen, P. locutory. the appellate court will reverse the 

Judgment affirmed. 

64 *Enders' Ex'ors v. Burch. 
January Term. 18511. Rlcbmond. 

I. Office Jud.-ta-Wllen Become Flnal.·-If the 
term of the Circuit ("ourt lasts more than fifteen 
days. all omce jud&"ments In wblch no writ of en· 
qulry Is ordered become final judgments on the II.f
teentb day: and cannot be afterwards set aside by 
tbe court.+ 

2 • .5mDe-"uance of Exec:atlon on-Bffect.-Wben a 
("ourt autborizes executions to Issue upon jud&,
ment .. recovered durin&' tbe term. tbe jud&"ments 
become II.nallrom tbe time when execution may 
I .... ue. and cannot afterwards be set aside by tbe 
court. 

whole order. 
On the 24th day of September 1855 a sum-

mons was issued in the Circuit court of the 

oJ. S __ Wllen.5apenedeas LIu to JadtplMllt.!ettlnc 
Aslde.~-A court havln&' set aside an omce jud&,o 65 

city of Richmond, in the name of John 
Enders and William Palmer, executor of 
John Enders deceased, against Thomas C. 
Burch and Thomas T. Johnson, in an action 
of debt on two notes in writing; which 
summons was returnable to October rules, 
and was returned duly executed. At Octo
ber rules the declaration was filed and a 
conditional judgment entered against the 
defendants. At November rules the condi
tional judgment was confirmed. The cause 
was placed upon the office judgment docket 
of the succeeding term, and was called in 
the regular proceedings of the court. And 
on the 27th day of November 1855, being the 
fifteenth dav of the term, the office 

iUdgment not ha"ing been set 
aside,' final judgment was entered in 

*Office JadJr_nt.s-Wben Becom. PinaL-For the 
proposition that an omce jud&"ment. In which there 
Is no order of enquiry. becomes II.nal on the last day 
of tbe term or the 15tb day thereof. wblcbever may 
bappen II.rst. tbe principal case Is cited and followed 
In Crel&'h v. Hedrick. II W. Va. 142; Aldersou v. 
Gwinn. 8 W. Va. SSI. See. In accord. Lazzell v. 
Mapel. I W. Va. 43: McVel&'h v. Bank of Old 
Dominion. 76 Va. 261; Code of 1881. sec. 3281. 

In Wickes v. B. & O. R. R. Co.. 14 W. Va. 166. the 
("ourt said: "Accordln&, to my jud&,ment In the con· 
structlon of said slxtb section. wben the court ad
journed on tbe said IlItb day of June. that term of 
the court was ended IIfload tbe jud&,ment In tbls 
case. as mucb as thou&'h the court had adjourned 
until the II.rst day of the next term. InKlead of ad
journln&' to the 10tb day of July. 1876. See. a'4 bear
In&, Ul'on tbh. "uhject. ENl,r,' Ex·o,.. 1'. Bu,.~h. 15 
fJratl. 64. and especially tbe- opinion of the court 
delivered therein by JUDGE MONCURE." 

In Hunter v. Snyder. II W. Va. 204. 209. It Is Raid 
that tbe cases of Enders v. Burcb. III Gralt. 64. AI
dertlon v. Gwinn. 8 W. Va. 281. and Lazzell v. Mat>el. I 
W. Va. 43. as to when omce jud&,ments become II.nal 
are not autborlty In tbedel'lslon of the present case. 
'l'hey were decided under Code of Va. 1860. sec. 44, but 
"'nce tben tbe Code of 18119. of lblll .. tate has made 
material ("ban&,es In tbe 44tb section: and tbe 46th 
Kectlon correspondln&, to tbe 44th section re(lulres 
that the plaintiff II.le an aftldavlt .. latin&, the amuunt 
of his claim. and that It I .. quite obvlouH that an 
oll.lce jud&,ment caunot. uuder the !laid lIectlou. 
become a final jud&,ment until sucb amdavlt has 
been II.led. 

tSee JUDGE MONC[;HE'/I opinion for tbe provisions 
of the statutes, Code. cb. 171. I U. 4:;, p. 6.l2: cb. 177, I 
21, p. 674. 
~e-·Wben .5apenedeu UeB to JudlrlllentSettlnlr 

A.lde.-Tbe rule laid down in tbf' tbird beadnote of 
the principal case that whf're the lower court set 
aside an omce jud&"meut and tbe execution whlcb 
bad Issued upon It after the 15tb day of tbe term 
and allowed the defendant to ,'lead. the plaintiff 
may have a superl\edea.~ from such order. wa. .. re-

court accordingly. After that day 
and durinb' the same term a general order 
was made allowing executions to issue on 
judgments and decrees of that term after 
ten days from their date. Afterwards, to 
'\"."it, on the 22d day of December 1855, all 
execution of fieri facias was issued upon 
the said judgment. The execution having 
been levied upon the property of the defend
ant Burch, he appeared in court during the 
same term, to wit, on the 8th day of March 
1856, and moved the court to set aside the 
office judgment made final in the cause as 
aforesaid, and to quash the execution issued 
thereon, and also to allow him to plead to 
the action; and in support of his motion, 
introduced his own affidavit and the state-

ferred to in James River. etc .. Co. v. Lee. 16 GraLt. 
483. by MONCURE. J .. the same jud&,e who delivered 
tbe opinion lu Enden v. Burch. U; GratL 61. as ~", 
slbly erroneous but the eourt In that case left the 
question undecided a8 It was not necellsary In tbat 
case to decide the polnL And tbe court was there· 
fore oftbe opinion thatarear&,ument oftbequestioll 
ou&,bt to be heard whenever It may come UP fur 
decision before a full courL Abo. In Ballard \'. 
Wbltlock. 18 GratL 243. the Que"tion was left unde· 
clded and tbe arll'Ument a&,alnst the l'orrectionK uf 
tbatdecislon waslert unnoticed. 

In Baker v. Swineford. 11'7 Va. III\, 33 S. E. Rep. 
1142. It Is 8ald that wbat feU from tbe learned 
jud&,e wbo delivered the opinion In the principal 
caKe a~ to the power of the courts. after the lMh 
day of the term, wltb respect to jud&,ments upon 
wblch It permits executions to Issue after 10 days 
from that date was an obittr dictum. entitled tu 
great respect, but not binding as autborlty. Tbe 
court fina\1y decides that under section SOOO of 
the Code the court has autbority to direct exe
cution to Issue upon jud&,ments under the condl· 
tlon .. tbereln set forth. lIut sucb jud&,menls do 
not tberebybecome IInalso as to deprive the court. 
during tbe term. of tbe power to correl't. or If need 
be. annul them. If erroneous. 
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ment of his counsel (permitted by the 
plaintiffs to be filed without affidavit), 67 
tending to show that he had a legal defence 

lawful for the judge of the said court. 
by an order to be entered *on the rec
ords of said court, on the sixteenth 

to the action, but that the judgment was 
obtained against him by surprise. The 
plaintiffs objected to the motion, and intro
duced evidence tending to sustain their 
objections. Whereuwn the court overruled 
the said objections and sustained the said 
motion, on certain condi tions as to paymen t 
of costs and a trial of the cause, if desired 
by the plaintiffs during the same term: To 
which opinion and judgment of the court the 
plaintiffs excepted. After the order was 
made setting aside the judgment and quash
ing the execution, and on the same day, it 
appears that the defendant Burch, with the 
leave of the court, pleaded nil debet, and 
also filed a special plea; upon which pleas 
issues were thereupon made up. No other 
order was thereafter made in the cause; but 
to the said order setting aside the judgment 
and quashing the execution as aforesaid, 
the plaintiffs applied to this court for a 
supersedeas; which was a,,:arded. 

Gregory, for the appellants .. 
Young, for the appellee. 

*MONCURE, J. It is a rule of the 
common law, that during the term 

wherein any judicial act is done the record 
remains in the breast of the judges of the 
court and in their remembrance, and there
fore the roll is alterable during that term as 
the judges shall direct; but when that term 
is past, then the record is in the roll and ad
mits of no alteration, averment or proof to 
the contrary. 3 Tho. Co. Lit. 323, 1 Rob. 
Pro 638 (old). The consequence of this rule, 
until altered by statute as herein after men
tioned, was that no execution could be 
issued on a judgment until the end of the 
term at which it was rendered; at least, 
unless directed by the court to be issued at 
an earlier period, for special cause. By the 
act of 1 Rev. Code 1819, p. 508, I 79, it was 
enacted, that "all judgments by default 
ol1tained in the office for want of appear
ance or plea, in which no writ of enquiry 
shall be awarded. and which shall not be 

juridical day after the said court shall 
have commenced its session for the trial of 
civil causes, at each term thereof, to direct 
that execution may issue on judgments 
rendered on or before the said sixteenth 
day of said term, and that all office judg
ments, non-suits or dismissions obtained in 
the office and not set aside, on or before 
the sixteenth day of the said term, shall be 
considered as final judgments of the said 
sixteenth day, and executions may isslle 
thereupon accordingly: provided, that noth
ing herein contained shall deprive tbe 
court of the right heretofore exercised. of 
directing exectltions to issue at an earlier 
period, for special cause." Sess. Acts 
1833-4, p. 69, ch. 46, 12. 

On the 15th day of March 1836, an act 
was passed containing a similar provision 
in regard to the Circuit superior court of 
law and chancery for the county of Spotsyl
vania, except that it adopts the fifteenth 
instead' of the sixteenth juridical day of 
the term. Acts 1835-6, p. 36, ch. SO, 13. By 
section 10 of that act, a change was made of 
the said act of March 6th, 1834, substituting 
the twenty-fourth for the sixteenth day of 
the term in regard to the county of Hen
rico. 

Thus stood the law when the present 
Code was enacted, which applies to this 
case. and contains the following prmrisions 
on the subject: 

P. 652, ch. 171, i 44. "Every judgment 
entered in the office in a case wherein there 
is no order for an enquiry of damages. and 
every non-suit or dismission entered therein 
shall, if not previously set aside, become a 
final jUdgment. if the case be in the Gen
eral or a Circuit court, of the last day of 
the next term, or the fifteenth day thereof 
(whichever shall happen first); and if it be 
in a County or Corporation court, of the 
last day· of the next quarterly term, and. 
have the same effect by lien or otherwise aa 
a judgment rendered in the court at sach 

term," &c. 
*. 45. "If a defendant against whom 

judgment is entered in the office shall. 
before it becomes final, appear and plead to 
issue, it shall be set aside, unless an order 
for enquiry of damages has been executed; 
in which case it shall not be set aside with
out good cause. Any such issue may he 
tried at the same term, unless the defend
ant show good cause for a continuance." 

set aside on some day of the next succeed- 68 
i ng term; and all non-suits and dismissions 
obtained in the office, and not so set aside. 
shall be considered as final judgments of 
the last day of the term; and executions 
may issue thereupon accordingly." How
ever long the term might last, such office 
judgments did not become final until the 
last day thereof; and no executions could 
issue thereon, even by the express order of 
the court, until the end of the term. 

P. 674, ch. 177, I 21. "Any court. after 
the fifteenth day of its term, may make a 
general order allowing executions to issue 
on judgments and decrees, after ten days 
from their date, although the term at which 
they are rendered be not ended. For spe
cial cause it may, in any particular case, 
except the same from such order, or allow 
an execution thereon at an earlier period_ to 

Such was the state of the law on the 6th 
day of March 1834, when an act was passed 
reciting, that "whereas the protracted ses
sion of the Circuit superior court of Hen
rico, on account of the chancery business 
thereof, subjects parties who have obtained 
judgments on the common law side of the 
said court, to considerable inconvenience, 
from the delay of issuing executions on 
their said jtldgments until the close of the 
court," and enacting, "that it shall be 

Under these Fr.lvisions of the Code. the 
fifteenth day of a term of a Circuit court 
which consists of more than fifteen days. 
is, in effect, the last day of the term as to 
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cases on the office judgment docket in The first fifteen days of a term of a Circuit 
which there is no order for an enqniry of court consisting of a greater number of 
damages, and in which the office judgment days, certainly afford ample time for setting 
shall not have been set aside on or before aside office jUdgments upon plain bonds or 
that day. The office judgment in such notes in writing, and much more than is 
cases becomes as final, to all intents and, generally afforded for that purpose, as the 
purposes, on that day, as if it were in fact terms of the Circuit courts are rarely of so 
the last day of the term. The court has no great length. They are usually longer in 
more power over it on a subsequent day of some counties and corporations i and espe
the term than at a subsequent term, and a cially in the city of Richmond, where, as 
motion to set it aside 1I\"0uld be just as much appears from this record, a term is some
coram non judice in the one case as the times of more than three months' duration. 
other. It has all the properties of a final Would it be reasonable or convenient that an 
judgment. An execution may forthwith be office judgnlent, which becomes final on the 
issued upon it, without any order of court, fifteenth day of the term, and on which an 
a-eneral or special, for that purpose. It can execution may immediately thereafter be 
be corrected, set aside or reversed, only by issued, should be liable to bp. set aside on 
proceedings in error in the same or a higher motion at any time during the term, how
court. If the defendant has been taken by ever long it may be continued? Is it not 
surprise, . and has just ground 'for relief much more reasonable and convenient that 
against the judgment, he can obtain it only the defen(lant in such case should be con
in a court of equity. cluded of all relief against the jddgment, 

That this is the true construction of except by a proceeding in error or in equity? 
69 the law, is *plainly indicated both by In the former case, the plaintiff might be 

its letter and its spirit. The law unjustly deprived of the lien of his judg
expressly declares, 'that every judgment ment and execution, without any indemnity 
entered in the office, &c., shall "become a whatever; whereas in 'i:helatter, the lien of 
final judgment of the last day of the next the jUdgment, so far as he may be entitled 
term, or the fifteenth day thereof, whichever to it, is preserved to him, and he is gener
shall happen first;" thus putting the two ally indemnified against ultimate loss, by 
days upon precisely the same footing in a supersedeas or 2n injunction bond. 
regard to office judgments which become This case affords a strikin$' illustration 
final on one or the other. And it further of the inconvenience and lDjury which 
expressly declares, that such judgment shall might result from the former course. Here 
"have the same effect, by lien or other- the office judgment became final on the 27th 
wise, as a judgment rendered in the court of November 1855. The execution issued 
at such term." The act of March 6, 1834, on the 22d of December, and went into the 
in which, as we have seen, the provisions sheriff's hands on the 18th of January, and 
of the Code on the same subject have their was levied: And not until the 8th day of 
origin, expressly declared that office judg- March following, more than three months 
ments, &c., not set aside on or before the after the final judgment, was a motion 
sixteenth day of the term. "shall be consid- made to set it aside, on the ground of 
ered as final judgments, of the said sixteenth surprise I 
day, and executions may issue thereupon 71 *But it is said that the legislature, 
accordingly." Thus using the same lan- in making office judgmetJts final on 
guage which had been used in 1 Rev. Code the fifteenth day of a term if not set aside 
1819, p. 508, 179, which declared that office on or before that day, only intended to 
jUdgments, &c., not set aside during the place them upon the same footing with 
t~rm, "shall be considered as final judg- Judgments rendered in court; and that as 
ments of the last day of the term, and execu- the latter may be set aside on motion, for 
tions may issue thereupon accordingly." good cause shown, on any subsequent day 
It would be difficult to place a different con- of the term at which they are rendered, so 
struction upon the same words occurring in may the former. If this were true, it would 
these two laws in pari materia. There can only show an incongruity in the law. But 
be no doubt about the construction of the the legislature has guarded against such an 
act of 1819, and it would seem there ought incongruity, by providing that any court. 
to be none about the construction of that after the fifteenth day of its term, may make 
of 1834, or of the provisions of the Code. a general order allowing executions to isslle 

Again: The preamble of the act of 1834 on judgments and decrees after ten days 
sheds light upon the meaning of the legis- from their date, although the term at which 
lature, and supports the above construction. they are rendered be not ended. Code, p. 
It recites the mischief designed to be reme- 674, I 21. The effect of this provision, and 
died by that act, to wit, the great inconven- the general order which may be made in 
ience to which parties were subjected by pursuance of it, is to make all judgments 
the protracted session of the Circuit supe- rendered in court final whenever execution 
rior court of Henrico, on account of the is capable of being issued thereon, although 
chancery business thereof, from the delay the tt!rm at which they were rendered be 
of issuing executions on their judgments not ended. A capacity to isslIe execution 

until the close of the court. on a judgment at law implies its finality, 
70 *This construction not only con- unless there be something to repel the im-

forms to the letter and spirit of the plication in the terms of the law which 
law, but is reasonable and convenient also. gh'es the capacity. There is nothing to 
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repel it in the terms of the law in question. 
Judgments rendered in court, which thus 
become final after ten days from their date, 
then possess all the attributes of finality. 
and stand on the same footing' with office 
judgments after they become final on the 
fifteenth day of the term, a8 aforesaid. In 
neither case has the court, as a court of 
original jurisdiction, any power over its 
judgments after they have thus become 
final. 

I am therefore of opinion that the said 
order of the 8th of March 1856 is erroneous, 
and ought to be reversed with costs, and 
that the motion of the said defendant in 
error ought to be dismissed with costs. 

The other judges concurred in the opinion 
of Moncure, J. 

Judgment reversed. 

-Ham v. Ham. 

January Term. IIWI. Richmond. 

I am therefore of opinion that the Circuit 74 
court had no power to, make the order of 
the 8th day of March 1856, setting aside the 
office judgment made final in this case on 
the 27th day of November 1855, and that the Ouardlan IUId Ward-Termination of O •• rdlaa.lllp

Election of In'ant.--A CounlY court hartn&, rel:u· 
larly appointed a euardlan for au Infant unc'ler 
fourteen yeal'll of aee. the infant after he attain .. 
that aee has nol the deht. at his mere election. tl> 
have blR euardlan tbu .. appoluted displaced. and 
a new one of hiM own nomination substltuted.-

said or leI' is void .. 
72 -But it may be said that if the order 

be void. there can be no occasion to 
reverse it, and at all events. that the order 
being in.terlocutory and not final, the super
sedeas thereto has been prematurely and 
improvidently awarded, and must therefore 
be dismissed. 

There might be some force in this objec
tion, if the order had merely been to set 
aside the judgment. But it proceeded fur
ther, and quashed the execution: And 
though the court had no power, as a court 
of original jurisdiction, over the judgment, 
it had such power over the execution. A 
court must see to the execution of its judg
ments, and may order an execution to be 
issued, or quash one which has been issued. 
This is its judicial power, which of course 
it must exercise properly, and its orders in 
the exercise thereof are subject to the revi
sion of an appellate court. The order to 
quash the execution in this case, being 
within the judicial power of the court, is 
an obstruction which the plaintiffs are en
titled to have removed out of their ,vay, in 
order that they may have execution of their 
judgment. And they are not bound to wait 
for that purpose until the case upon the 
order to !.et aside the judgment is finally 
disposed of in the court below. The order 
quashing the execution is a final order, and 
the supersedeas thereto was not prematurely 
awarded. This court therefore has juris
diction of the case. And the order to set 
aside the judgment and quash the execution 
being one entire order, and the quashing of 
the execution being in consequence of the 
order to set aside the judgment, this court 
can properly, I think, revise and reverse 
the entire order, notwithstanding the inter
locutory character of a part of it which is 
void. 

The view which I have taken of the case 
renders it unnecessary if not improper to 
express an opinion upon the question, 
whether the defendant in error made out 
such a case in the court below as would 

73 
have entitled him to have the judg
ment set aside if that court had -had 
jurisdiction to make the order for that 

purpose. If he is entitled to be relieved 
against the judgment on the grounds relied 
on by him in the court below, he can obtain 
such relief only ill a court of equity. 

On the 26th of October IBM William Ham 
was appointed by the County court of Eliz
abeth City guardian of Jacob Ham, an 
infant then under the ap:e of fourteen years: 
and he qualified and gave security as such 
guardian. On the 16th of January 1857 
Jacob Ham attained the age of fourteen 
years; and in October of that year he by 
his next friend moved the court to be al
lowed to nominate his grand father James 
Philips as his guardian to be appointed by 
the court. There was a rule upon William 
Ham to show cause why his powen as 
guardian should not be revoked. And upon 
the hearing of the motion the County court 
refused to revoke the powers of William 
Ham and confirm the nomination of the 
infant: And thereupon Jacob Ham appealed 
to the Circuit court of Elizabeth City. 

In March 1858 the case was heard ill the 
Circuit court, when the order of the County 
court was reversed; and Jacob Ham was 
permitted to nominate bis own guardian: 
and he thereupon nominated James Philips, 
who was appointed by the court; and qual
ified as guardian. To this opinion of the 
court William Ham excepted; and the court 
certified. that upon the hearing of the ap-

peal, it was both proved and admitted 
75 *by the parties, that William Ham 

was a good and'unexceptionable guard
ian, and had demeaned himself in all 
things as such. And that James Philip~. 
the grand father of said infant, whom Jacob 
Ham proposed and nominated as his guard
ian, was a good and unexceptionable maD. 
and as well qualified as WilliaDl to be 
guardian of Jacob Ham. But the court was 
of opinion, that when an infant to whom a 
guardian has been appointed while he was 
under fourteen years of age, arrives at 
that age, he has the right, ''I'ithout assign
ing any reason therefor, or showing allY 

-The principal case I~ cited In Burdett \'. Cain. S 
W. Va. 283. 

Sec monoeraphlc ADI' on "Guardian and War,I" 
appended to Barnum v. Frost. 17 Gratt. 888. 

tSee Jt:DGB DANIJ:L'S opinion. for the llrorislon~ (.f 
the statute. Code. ch. 127. p. S33. 
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cause, to displace said guardian and elect 
another, and that it is the duty of thp. court 
to confirm such election. From this order 
of the Circuit court William Ham obtained 
a supersedeas. 

Bowden, for the appellant. 
Cosnahan, for the appellee. 
DANIEL, J. It appears from the record, 

tha t upon the hearing ofthe case before the 
Circuit court. it was both proved. and ad
mi tted by the parties, that the appellant 
was a good and unexceptionable guardian. 
and had demeaned himself as such in all 
things; and also. that Philips. the grand
father of the infant appellee, whom the said 
appellee proposed and nominated as his 
guardian. was a good and unexceptionable 
man. and as well qualified as the appellant 
to be guardian of the said appellee. And 
the record discloses no fact showing or sug
gesting a reason why the said appellee de
sired the change which he asked the court 
to make. The single issue. therefore. 
which was presented for the decision of the 
Circuit court, and which is now to be set
tled here, is. whether a minor. for whom a 
guardian has been regularly appointed by 
a County court under the provisions of the 
Code of 1849. whilst he was within the age 

'i6 
of fourteen years, on attaining to 
*that age, has the right, at his mere 
election. to have his guardian thus 

appointed displaced. and a new one, of his 
nomination. substituted. 

ward, and the possession. care and man
agement of his estate. real and personal; 
and out of the proceeds of such estate shall 
provide for his maintenance and education. 
But the father of the minor. if living; and 

in case of his death. the mother. 
77 *while she remains unmarried, shall. 

if fit for the trust, be entitled to the 
custody of the person of the minor. and to 
the care of his education. And unless the 
guardian shall sooner die. be removed, or 
resign his trust (which the court that ap
pointed him may allow· him to do), he shall 
continue in office until the minor, being a 
male, shall attain the age of twenty-one 
years; or being a female, shall attain that 
age or marry; or in the case of a testamen
tary guardianship, until the termination of 
the period limited therefor." 

'I.'he power of the court, by which a guard
ian has been appointed, to revoke his 
powers and appoint a new guardian in his 
place, is conferred by the 11th and 13th sec
tions of chapter 132 of the Code. p. 550. 
The former of these sections (a~ongst other 
things) declares, that the court, under the 
order of which any fiduciary derives his 
authority, "may, whenever from any cause 
it appears proper, revoke and annul his 
powers;" and the latter provides, that "after 
the date of any order revoking and annul
ling the powers of any fiduciary. the court 
in which he qualified shall exercise such 
jurisdiction. either by appointing an ad
ministrator de bonis non, or a new guard
ian. or otherwise. as it could have exercised 
if the said fiduciary had died at that date." 

It is obvious. that the right given to the 
·minor to nominate his guardian. by the 4th 
section of chapter 127, extends. in terms, 
to the case only where. there being no in
cumbent in the office under an appointment 
by the court, or by the will of the father. 
the court is about to appoint a guardian. 
In such case. if the minor be under the age 
of fourteen years, the court appoints one of 
its own selection. But if the minor is above 
the age of fourteen years. he has the right 
to nominate his own guardian. who. if ap
proved by the court (that is, I apprehend. 
if a fit and proper person, worthy to be 
approved by the court). is to receive the 

appointment. 

That the provisions of the Code on the 
subject do not. in terms. give or save to 
the minor such a right. is obvious. By the 
1st section of chapter 127. p. 533, power is 
given to every f;!ther. by his last will and 
testament, to appoint a guardian for his 
child for such time. during its infancy. as 
he shall direct. And ·by the third section. 
the Circuit, County or Corporation court of 
any county ot corporation in which any 
minor resides, or, if he be a resident out of 
the state in which he has any estate~ is au
thorized to appoint a guardian for him. 
unless he have a guardian appointed as 
aforesaid by his father. The fourth section 
then proceeds to declare. that "if the minor 
is under the age of fourteen years. the court 
may nominate and appoint his guardian: if 
he is above that age, he may. in the pres- 78 
ence of the court, or in writing acknowl
edged before a justice. nominate his own 
guardian, who. if approved by the court, 
shall be appointed accordingly." 

-It is equally clear. that there is 
nothing in the 7th section of said 

chapter which points to the arrival of the 
ward at the age of fourteen years as the 
limitation of the guardian's office, or which 
can be relied on, in terms. as conferring 
upon the ward the right. on attaininlt' to that 
age, to cha-nge his guaroian. And I cannot 
see that the argument in favor of the right. 
derives any support from the provisions of 
the 11th and 13th sections' of chapter 132 
(cited at the bar and already referred to), 
giving to the court making the appoint
ment the power to revoke and annul the 
powers of the guardian. and appoint a new 
one, when from any cause it appears proper 
to such court so to do. 

Of the six sections of the chapter con
cerning the appointment of guardians, the 
three just cited alone have any bearmg on 
the question. Of the remaining sections, 
the seventh. eighth, ninth and tenth relate 
to the powers and duties of guardians, and 
the eleventh and twelfth concern the power 
of the chancery courts over the relation of 
guardian and ward. and declare how infants 
may sue. And of these, the seventh alone 
demands present notice. That section de
clares, that "e\"ery guardian who shall be 
appointed as aforesaid. and give bond when 
it is required, shall have the custody of his 

To suppose such a right to be embraced 
within the provisions of these sections, 
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seems to me necessarily to impute to the 
legislature a very awkward and immethodi
cal way of legislating upon the subject. 
For whilst the legislature knew that the 80 
right had been extensively recognized and 
acted upon in the practice of our County 
courts, they also knew that the laws by 
which it was supposed to be conferred, were 
in a confused and unsettled state. In this 
coudition of things, it is difficult to suppose 
that if the legislature intended to give or 
save to the ward such a right, they would 
have omitted all mention of it whilst en
gaged in fixing the term of the guardian's 
office, and have left it to be deduced from 
the power given to the court to revoke the 
powers of the guardian, for cause. In this 
connection, it is to be observed too, that 
the right claimed is one which is, in its 
very nature, positive, peremptory, decisive; 
and in a Code systematically arranged, we 
should hardly expect to find the exhibition 

In the case of a guardian appointed by will. 
the right in question, unless expressly pro

vided for, is, I apprehend. withoat 
doubt superseded. ·Such is the well 
settled effect ascribed to the statute. 

12 Chao 2, c. 24, from which the provision 
of ours, allowing the appointment of a 
guardian by will, is substantially taken. 
Thomas' Coke 181, note; 2 Kent's Comm. 
235. What room is then left for the argu
ment that the same consequence does Dot 
fiow from the appointment of a guardiaa 
~y the court? 

of such a right classed as a reason for judi
cial action with causes whose sufficiency is 
to be determined by the sense of propriety 
and discretion of the court. And indeed, 
I take it, that it is in no degree the office 
of the provision under consideration to as-

certain or define the rights of the 
79 ward. The power of the court *to 

revoke the powers of the fiduciary, for 
proper cause, is conferred as a means of 
protecting rights already ascertained, and 
enforcing the performance of duties already 
prescribed, and cannot be looked to as the 
source fronl whence to deduce any right in 
the ward which the law has not elsewhere 
already declared or recognized. 

We have already shown that there is no 
express recognition of the existence of the 
right in question in that part of the Code 
where (if any where) we should naturally 
apect to find it. Not only so, but to my 
mind, the denial of the right involved in 
the terms of the 7th section of chapter 127 
falls very little (if at all) short, in conclu
siveness, of a declaration in totidem verbis 
that henceforth the ward shall have no 
such right. 

The legislative provisions under which 
the practice of the County courts, already 
mentioned, grew up, were, in several most 
essential particulars, wholly different from 
the provisions of the Code under considera
tion. There was no statute declaring that 
a guardian appointed by the court should 
continue in office till the ward arrived at 
the age of twenty-one years. Indeed, 
neither in the act of 1819, nor in the acts of 
1785 and 1792, was any authority, in terms, 
conferred upon the County courts to make 
original appointments of guardians, as had 
been done in the act of 1748. And in the 
1st section of the act of 1785 (12 Hen. Stat. 
195), in the 2d section of the act of 1792 (1 
Stat. at large, N. S. 104), and in the 4th 
section of the act of 1819 (1 Rev. Code 4(6). 
power was given to the Chancery courts 
·'to require security from any &l'uardian ill 
socage." Notwithstanding this indirect 
recognition of the existence of the guard
ianship in socage, by the legislature. and 
omission to declare any authority ill the 
County courts to make original appoint
ments of guardians, a practice prevailed in 
the County courts of making such appoint
ments; alld this, without any regard to the 
rights of the persons entitled to such ap
pointments according to the laws of the 
guardianship in socage: though the right 
of the ward, founded in the 'Same laws. to 
terminate the guardianship on arriving at 
the age of fourteen years, was (from a sup
posed analogy doubtless) still recognized 
and respected. The revisors, in their report 

(653-4), call the attention of the legis
lature to this state of *things, and to 
the doubts which existed, on the one 

The liability of the guardian to be re
moved {rom office is, in terms, attached as 81 
well to a guardian appointed by the will of 
the father as to one appointed by the court; 
and the declaration that (unless removed) 

hand. as to whether, since the abolishing 
of all feudal tenures by our act of lii9. 
guardianship in socage could with propriety 
(notwithstanding the implied recognition 
before adverted to) be said to exist in Vir
ginia; and the other, as to whether the 
County courts had not usurped authority in 
undertaking to make original appoint
ments; and conclude by saying, that in 
order. if possible, to remove all ambiguity 
in the law, they had thought it best ··to 
omit any reference to the guardianship iu 
socage, to retain the provision of the act of 
1748, and define the powers and duties of 
guardians.' , 

a guardian appointed by the court shall 
continue in office until the minor, being a 
male, shall attain the age of twenty-one 
years, is equally explicit with the declara
tion that the testamentary guardian shall 
continue in office until the termination of 
the period limited thert'for in the will by 
which he is appointed. The evidence of an 
intent in the legislature to deny the right 
in question, contained in a declaration that 
the court may appoint a guardian, and 
that when appointed he is to continue in 
office until the ward attains the age of 
twenty-one years, is just as conclusive as 
that contained in the declaration that the 
father may by his will appoint a guardian, 
who is to continue in office until the termi
nation of the period limited in the will. 

The law (with some immaterial altera
tions) has been enacted as reported by the 
revisors; and, as we have seen, after giv
ing to the father the right to appoint a 
guardian for his child by his will, it vest. 
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the Circuit and County cOllrts with full 
power to appoint guardians for all minors 
who have not testamentary guardians; de
clares that the guardian appointed by will 
shall continue in office till the termination 
of the period limited in the will, and that 
the g"uardian appointed by the court shall 
continue in office till the ward arrives at 
the age of twenty-one years; omits any 
reference to the guardianship in socage; 
and Whilst it gives to the guardian the pos
session, care and management of the ward's 
estate, real and personal, omits the provi
sions of the acts of 1794 and 1819, which, 
in giving to guardians the power to make 
leases, declared that the same should not 
exceed the period when the ward should 
arrive at the age of fourteen years. 

I can see nothing on the face of the law, 
or in the history of the circumstances pre
ceding and attending its passage, from 
which to conclude that it was the purpose 
of the legislature to give or save to the 

ward the right claimed in this case. 
82 On the contrary, the *intention to deny 

the existence of the right is plainly 
to be deduced, not only from the language 
of the la\v, where it has spoken on the sub
ject, but also from the obvious purpose and 
meaning of its silence where it should have 
spoken, if it had intended to recognize or 
save the right. 

Upon the whole, it seems to me that the 
order of the Circuit court is erroneous; and 
I am for reversing it and affirming that of 
the County court. 

The other judges concurred in the opinion 
of Daniel, J. 

Judgment reversed. 

83 *Iaege, &c. v. Boaaieux. 

January Term. 1850. Richmond. 

t. Mecbanlcs' Llene-Llmltatlon of Action-Decree for 
lastall_ta Not Dae.'"--Under the statute. Code. 
ch. lIe, S 2, p. 610, creatlnlr the mechanlc'sUen upon 
the bulldlnlr, the suit may he broulrht wlthlu sIx 
montbs from the time the bulldlulr Is ftnisbed. to 
euforce the lien as to tbe Installment. .. of tbe con
tract price due; and tboulrb some of tbem are not 
dne and payable at tbe time the suit Is commer.ced. 
the court may in It.~ decree provide for them.t 

*Mecbanla' Llen&-Decree for Installments Not Dne.
In Trustees Franklin St. Cburcb v. Davis. 8iI Va. 1117. 
7 ~. E. Rep. 246. suit was broulrbt to enforce a me· 
chanlc's lien before tbe Installments whlt:b were 
ROUlrht to be collected became due. and the court 
held that the suit wa.~ prematurely brougbt, dis· 
tlnll"Ullihinlr It from the principal case wblcb bolds 
In Its lint beadnote that wbere suit Is brougbt to 
enforce a mecbanlc'lI lien after tbe lint installment 
Is due decrees for tbe subsequent Installments, as 
they subsequently fall due, may be rendered In tbe 
same lIult. 

tCode, ch. lUI. 12. p. 610. "If a person ownlnlr or 
havlnlr an Interest In land. In a city or town, sball 
by a wrltlnlr signed by him, contract wIth another 
to pay blm money for erectinlr or repalrlnlr any 
bulldlnlf, or the appurtenances of any buUdlnlr on 

:I. Sam_A .. lpment of-Illlrbta of Aulpee.*-The 
contract and lien under the statute may be as· 
sllrned, and tbe a88lgnee may enforce tbe lien In 
tbe same mode that tbe mechanic mllrht do It. 

a. Contract to Build Ho_-Approvalof Ilefereea--Con
clualve_ of-cue at Bar.I-By the contract for 
buUdlnlr a bouse. the builder Is to furnlsb tbe ma
tertals and to buUd the house In a workmanlike 
manner. and the price Is to be lixed by referees 
chosen by tbe parties. Soon after tbe work Is lin· 
Ished.1t Is valued and tbe price lixed; but aft.er· 
wards defects become apparent by tbe shrlnkinl" 
of the timber. showlnlr that the work was executed 
In a very defective and unworkmanllke manner. 
The valuation does not conclude the owner of the 
bouse; but he Is entitled to compensation for tbe 
defects; and In a suit by the assignee of the builder 
to enforce the lien for tbe price for buUdlnlr tbe 
house. tbe owner will only be required to pay 
what the bulldlnlr was really wortb. 

such land, tbere sball be a lien for sucb money on 
the wbole Interest of tbe said person In such land. 
from the time that tbe said WrltlDIr Is duly admitted 
to record In the county or corporation wbereln tbe 
said land lies. But tbe said lien sball not be In 
force more tban six mont Irs from tbe time when tbe 
money. or the last Installment of the money to be 
paid under such contract. sball become payable. un
less a Bult In equity to enforce tbe lien shall bave 
been commenced within tbe 8ald six montbs. If 
In such suit the lien be establlsbed. tbe court sball 
order a sale of sucb Interest In tbe land. to saU"fy 
the money which onght to be paid under liuch 
contract." 

*Same-Asalpmeat of-Rllrbta of Asalpee.-The 
principal case Is authority for the proposition tbat 
wbere a perfected mecbanlc's lien under tbe statute 
Is assllrned. the assignee may enforce the lien In the 
same mode that the mecbanlc mllrht do It. and In 
Bristol Iron'" Steel Co. v. Thomas, 93 Va. 4OS, 25 S. 
E. Rep. 110. cltlnlr the principal case, the court Iroea 
further and holds that the assllrnee may perfect tbe 
Inchoate lien wblch existed for tbe benelit of bls 
assignor. 

SGontrac:t to Build House-Approval of Ilefeftes
Coacla.lvene.. of.-In Carroll County v. Colller, 2! 
Gratl. 811. and flOU. the plaintiff contracted to buUd 
a jaU for tbe said county. The work sbortly after 
Its completion was examined by comml<810ner~ of 
tbe conrt. wbo reported that the buUdlnlr bad been 
completed according to the contract. Tbls report 
was entered of record. Wben sued for the amount 
promised to be paid for the work. the defendant 
put In a special plea allelrlnlr that tbe work had been 
defectl vely constructed and tbe plaintiff jOined 
Is.~ue on the plea. The defendant introduced a 
wltne"s to snstaln the defence and the plaintiff 
objected and offered the order as an estoppel. Tbe 
conrt beld. cltlnlr the principal case, tbat the plain
tiff havlnlr taken Issne on the plea tbe order could 
not operate as an estoppel when offered In evidence. 
See, In accord. Hayes v. Va. .Mut.. etc .. Assn .• 78 Va. 
22Ii. But In Despard v. County of Pleasants, 28 W. 
Va. 1124. ·whose facts are slmUar to tbe case above 
and where Issue was joined on tbe plea of non
assumpsit, the court held: "In this action. tbe de
fendant liled specllicatlons of sets-off and payment.~. 
but Ira\'e no notice of any claim for damalres on 
account of any defect In the repairs. It did not 
assert or offer to prove that there was any Imposi
tion, fraud, concealment or mistake In the accept· 
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4. Balldlna Pund eo...pany-Un for Fature Adv_ 6. Deeds of Trast-Wlfe JoInl .... wltb H ....... 1.-

-Mecbanlc·. Llen-PriorIty.-A bulldlnll" fund com· Dower-equity of Re4emptioa.'-The wife of tb .. 
pany all"reeK to advance to one of Its members lITantor In the deed of trust to secure thebDtldiJUr 
money to build a houHe on a lot owned by him. and fund company. havinl" joined In that deed. tho! 
advances a part of the money and takes a lien property should be sold out and out. and fiT'llt ap
upon the lot and the buUdlnll"S which may be plied to the payment of the debt due to the com-

erected upon It. to secure the adYancelO made pany. But she has a continl"ent dower IDterest in 
8~ and to be ~ade. 'l'he member then makes a the equity of redemption. and beln&" a part,. in tbe 

contract for the bulldlnll' of a house on the suit. and therefore bound by the decree In th .. 
lot, with a mechanic who. to raise money faster cause. the court should make a proller pron..too 
than It can be &"Otten from tbe company, assl&"DR to compensate that Interest ont of the "urpln. .. 
the contract to a person. who undertakes to ad- proceeds of sale, If any, before any part of it t .. 
yance the money: and the contract Is recorded. 100 pafd over to the aBIOl&"Dee of the buUdlnlr con tracL. 
as to create the mechanic's lien. After the con- 7. Refe.---Copy 0' VaI_t1on-Waiver 0' 0bjcct10a 
tract Is recorded, the company adYances money to.-A COpy of tbe yaluatlon of the refereet<.. b, 
from time to time, as It had ureed to do. which Is filed with the bill. and thoul"h noticed In tbe 
Jlald to the assl&"Dee In part !latisfaction of his ad- answer. Is not objected to. It Is received by th., 
vances to the mechanic. with a ltnowledl"e on his commllORloner who lOettles the accouuL. ... a~ eri
part, that It comes from the compauy. and that dence, and no callis made for the oritrinal before 
tbe company claims priority of lien upon the prop- him: but there Is an exception without date. en
erty. 'rhe company Is entitled to priority over the dorsed upon it as belnl" but a copy. The exception 
mecbanlc's lien. for Its advances made after the either came too late. or was walved by the party, 
("on tract was recorded. as well as for It-Oj advances Lewis Iaege being the owner of a lot of 
m~de before. ground in the city of Richmond, on \vhich 

5· Judldal Sales·-Prlorltyof Uens.I-Before decree- he desired to erect a small dwelling-house. 
lUll" a Kale of the house and lot. the court should at a cost of some six hundred or six hundred 
determine the priorltle" a. .. between the bulldlnl" and fifty dollars, and holding also five shares 
fund company and tbe assl&"Dee of the mechanic's in the Richmond building fund company. 
lien. And It IK error merely to decree a sale and he applied to t,hat company for the loan of 
direct the proceeds to be brought Into court. a sum of money for the purpose of erecting 

ance of tbe work by the courL. If It had offered such a dwelling. The company agreed to 
~nch proof In connection with the testimony lend him the money, upon the terms pre
excluded by the court. I am Inclined to think It scribed in their articles and by-Ia\~s. b\'" 
would haye been admlKslble under the plea of non' which the money was to be advanced from 
a"Kumpsltand that said order of acceptance would 85 time to time as the house r.rogresaed. 
not have operated as an estoppel even if 80 formally and the Whole was to be secured by 
I.leaded. IaeJ(e v. Bossleux. 16 GratL 83. IK}: Carroll a deed of trust on the propert~·. The 
('ounty v. ColUer. 22 GratL 30:!. But. bavinl" failed company a ivanced Iaege one hundred and 
to assert or offer to show that there was any Impo- twenty dollars, and he and his wi fe, by a 
"Itlon or fraud on the part of the I.lalntlff, or ml.- deed bearing date the 20th day of August 
take upon the part of tbe county court In accepting 1852. duly recorded. conveyed the lot and 
~ald repairs. I do not think the circuit court erred buildings then or which might be put npon 
In excllldlnl" the teKtimony offered by the defendant it, for the purpose of securing this ~um and 
to prove that the work bad not been done accordlnl" In tbe present ca. .. e. as tbe questions 1It1l"ated _re 
to the llpeclficationK set forth In the contract with simple and easy of solution by the judllre. a.a th~ 
tbe plaintiff." sequel showed. wltbout tbe aid of a commt-.sloner, 

Judicial Sales-PrIority of L1ens.-'l·he 5th bead- nor was tbere any neces.'dty for an Issue or Issues tn 
note of the principal CaNe holdK In !lubstance that be tried by a jury," 
It I .. error to decree the sale of landll before a!lcer-I ~Deed8 of Trust-Wife JoInlna wltb H...... ..
talnlnll the priority of lien .. thereon. For tbe above Dower- Equity of Redemptlon.-For the proposfUon 
l)roPQllltion tbe principal caKe Is cited In tbe fol- thatwberethewlfeoftbea-rantorlnadeedoftrnsL. 
I()wlnl" cases: Horton ,'. Rond. !!SGratt. lIlIl. and f&Ot,: to secure a bulldlnl" fund company. joined In that 
Crawford v. Weller. 28 GratL 1!35. and f&Ot~: Ander- deed. the property should be !<Old out and out, aDd 
son v. Nal"le. 12 W. Va. 113: Wuhlnll'ton. A. &: G. R. fir"tapplled to tbe debt due the company. but ",Ina
('0. Y. Alexandria &: W. R. Co" III GratL 617. and II()t,: the1'1fe has a contlDlrent dowerlntere. .. t1n theeqntty 
Llpscombe v. Rol"erH. 20 Gratt. 8/iII. and II()t~: Tracey of redemption. the court IIhould make a proper pru
". Shumate. 22 W, Va. Il00. vislun to compensate that Interest out of the pro, 

See mOnOllTal.hlc II()t~ on "Judlclal Sales" at>- ceedK. the principal case Is quoted with approval tn 
J'('nded to Walker v. Page. 21 G ratL 8S6. Holden v. BOIl1l"_.!11 W. Va. 'III. IIIl. till. bUI. lbl .. 

But In Palro Y. Bethell. T;; Va. 831. It IN said: "The CaKe criticises the principal case as to tbe ~ In 
('ourt milrht. I.erhaps. In tbe exerl"l~e of a sound dis- Which the dower Interest should be Recured to tb~ 
cretlon. direct an ISHue or IMuel' under c1rcum- wife: holdlnllr that If the wife survives the hn. .. band 
KtanceR which would warrant such direction In a and the dower Interest becomes consummate. th~ 
rel"ular chancery suit: and 110. If the case required same In a suit In equity by her Is a charll'e ullOn th~ 
It. we see no I"ood rea.own why there might not be a land In tbe hands of tbe purchaser. See prindpal 
reference to a commissioner to make InqUiries and case reported In 78 Am. Dec. 1811. and ft(O/,. Se., 
take and state account.... Such reference mlll'ht be I monollTaphlc "ot~ on "Deeds of TrusL." 
neCesMary In many ca.~eK Involvlnlr confl.lct of liens. Mec ..... Ics' Uena.-On the subject of Mechanic:>-· 
disputed titles and like matters: 8u("h. for Inl'tance, Liens. see discussion ln2 Va. LawReIr. 4811. Where tb~ 
as the case ot Iael"e v. Bossleux, I~ Gratt. Il3. But principal case Is cited: also. U. S. Blowrlpe Co, ~_ 

there was no neceMlty for the reference asked for Spencer. 40 W. Va. '/05. 21 S. E. Rep. 788. 
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any further sunts which might be lent him 
for the purposes aforesaid. 

Having made the arrangement with the 
Building fund company for getting the 
money, Iaege then contracted with William 
H. Martin, a carpenter, for building the 
house; but Martin being very much embar
rassed, and fearing that his creditors might 
disturb him if they knew he had the con
tract for building the house, the name of 
John Warthen was substituted for his in the 
'written agreement. 'Fhis agreement, which 
bears date the 28th day of September 1852, 
provides that Warthen shall build a house 

building, the appointment of the referees, 
and their valuation; of which he exhibited 
a copy, and the payments made by Iaege. 
He says there is still due to him near three 
hundred dollars, which Iaege had failed to 
pay; and he insists that his contract hav
ing been recorded, he has a lien upon the 
property under the statl1te, Code, ch. 119, I 
2, p. 510. He refers to the deed of trust to 
secure the Building fund company; and 
says that the company claims a prior lien 
upon the property; and asks for a sale of 
the property for the payment of his claim; 

and for general relief. 
*Iaege answered the bill at great of a given description, "the work to be tn 

executed in a workmanlike manner," and 
when completed, it was to be valued by 
referees chosen by the parties, and the 
value of the building so fixed was to be the 
price thereof. When the roof was upon 
the building. Iaege was to pay to Warthen 
two hundred and fifty dollars; and when 
the building was completed he was to pay 
two hundred and fifty dollars more; and 
the residue was to be paid within twelve 
months from the date of the completion of 
the building, by equal monthly payments, 
bearing interest fronl that date. 

length. He says that he made the 
contract with Martin who did the work; 
that before making the contract he told 
Martin that he could not pay more than 
six hundred or six hundred and fifty dollars 
for the house, and that he would not build 
at all if it could not be done for that 
amount; and that Martin assured him it 
would not cost more. He declares that he 
never intended to give a lien upon the 
property by the record of the contract, and 
was ignorant that such would be its effect. 
He insists that the contract has been vio
lated, in that the work has not been done in 
a workmanlike manner; that the materials 
used were not suitable and properly sea
soned; the door panels are spli t. the facings 
warped, the chimney piece shrunk, and 
various defects that could not be so well dis
covered when the work was valued by the 
referees, have since become strikingly ap
parent as the work has become seasoned: 

As Martin had no money, and required it 
to enable him to carry on the work faster 
than Iaege could get it from the Building 
fund company, an arrangement was made 
by him with Louis J. Bossieux, who under
took to advance the money; and the con
tract was assigned to him by Warthen: and 
on the 29th of September 1852 it was ad
mitted to record in the clerk's office of the 
Hustings court of the dty of Richmond, 
upon the acknowledgment of Iaege and 

Warthen. 
*Martin seems to have proceeded 

forthwith to build the house; and 
referees having been chosen as provided in 
th~' agreement, they on the 25th of February 
1853 made out their estimate, and valued 
the building at eight hundred and eighty

And he insists that he has already paid 
fully as much as the work is worth. 

The trustees of the Building fund com
pany also answered, insisting upon their 
prior lien for the amount they had lent to 
Iaege: charging that the plaintiff and 
Martin knew that Iaege was to get the 
money from the company to build the house, 
and to give the lien to secure it; ;lDd that 
the plaintiff, when he received the money 
from the company, was informed that the 
company claimed a priority of lien for the 
money so paid to him. 

six dollars and eighty-six cents. Of this 
sum, Iaege had paid, during the progress of 
the work, or in March 1852, six hundred 
dollars. To make these payments, it was 
known to the parties that he was to receive 
and did receive money upon loan from the 
Building fund company; and in addition to 
the sum of one hundred and twenty dollars 
received by him before the execution of his 
deed of trust, after that deed was executed 
and after the contract between himself and 
Warthen had been assigned to Boasieux 
and recorded, he received from the company 
the further sum of four hundred and sixtt'
one dollars; which was paid to Bossieux, 88 
with the knowledge on his part that it was 
obtained from the company. 

In March 1854 the cOllrt made an order in 
the cause,directing a commissioner to report. 
first, the amount due from Iaege to the 
Building fund company at the date of the 
recordation of the contract with Warthen: 
second, whether the company had advanced 
to Iaege any sums of money to the satisfac
tion of said builder's contract, after the 
contract was recorded: and if so, how 

much, and to whom such advances 
*were made: third, the balance due to 
the plaintiff: fourth, the value of the 

real estate in the trust deed mentioned, in 
its improved condition. And in June 1854 
the commissioner reported, that at the date 
of the recordation of the building contract 
the Building fund company had advanced 
to Iaege one hundred and twenty dollars, 
of which he had repaid, in monthly instaU
ments, twenty dollars: that after the recor
dation of the contract the company had 
paid, or advanced, on the of December, 

On the 12th day of September 1853 Louis 
J _ Boasieux instituted a suit in equity in 
the Circuit court of the city of Richmond, 
against Lewis Iaege and his wife, the 
Richmond building fund company, and the 
trustees in the deed to secure the company 
before mentioned. In his bill he sets out 
the contract, its assignment to him, and 
the record thereof, the completion of the 
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. J. Bossieux a then two 2d ilding contract 
red and thirt ; and in reco intention to 
h 1853 to the s 0 hundred lien y, nor with t 
twenty-nine to four edge of Iaege that 

red and sixty and that have d therefore no 
there was due from Iaege to Bossieux two created by it. Hutchison & wife v. Rust, 2 
hundred and eighty-six dollars and eiJ;!hty- Gratt. 394; Alexander & Co. v. New· 
six cents. On the fonrth subject referred, I ton, Id. 266; Blessing's adm'r v. 
the commissioner returned the depositions 90 "Beatty, 1 Rob. R. 287; Pullen v. 
of two witnesses, and says, one of them I Mullen & wife, 12 Leigh 434, 440; 2 
values the property at from six to seven Rob. old Pro 214. 
hundred dollars, and the other from six to 3d. 'rhat the balance reported to be due 
six hundred and fifty dollars. The balance I to Bossieux is erroileous: First, because 

rted to be due t based on ther proof of the va 
valuation of a copy of the r being only VI" 

h was before ner, and port y of that valua 
s not then to epted to; that But second, be 
gh afterwards a hout date proo e to show that 
endorsed upon was workmanlike 
veral witnesses ed as to but materials and 

e materials and s Ip of the mans Ip were l.ery inferior, and were u 
building; the substance of which is stated of defects, which could not be seen or dis· 
in the opinion of Judge Lee. The allega- covered when the valuation was made !loon 
tions in the answer on that point, seem to after the completion of the work, and in th~ 
be fully sustained. winter. That Iaege was therefore not COll-

The cause came on to be further heard on cluded by the valuation of the referees, but 
the 27th of November 1855, when, there had a rig~t to an abatement of the esti
having been no exception to the commis- mated price, and should be charged on,y 

r's report, it ; and it wha really worth 
decreed that n ninety ferre kener, 4 Ser/.!". 
Iaege ~r S0111 paid to R. 2 tr. 450-51, 574-

laintiff the su dred and thor 6 Gratt. 381; 
ty-six dollars x cents, Harr 3~7 .. 

with interest h of Feb- 4th ulldlng fund 
ruary *1853 til his costs, were prior lien for t 
a commission ed to sell arnot "ances: that th 

the house and lot in the mode and on the had full knowledge that the contract for 
terms stated in the decree, and deposit the building was to be carrie.d out on Iae~("s 
the proceeds in the Bank of Virginia to the part, and could only be earned out by him. 
credit of the cause, and report his proceed- by means of the money to. be ad"ancro by 
ings to the court. From this decree Ia('ge the company on t.he sec.unty of th.e hO\l,;e 
and the Richmond building fund company and lot; and Bosslcux himself ~ecel"ed the 
applied for and obtained an appeal to this money from the company, With the full 

knowled e that the::; claimed to h • the 
prior eir advances, 

B. Minor, for t insisted: out t hcir claim. H 
. That the sui d before to 1 ~ r. ~ 401, 417; 2 
ight of action The pay- and omine, 9 Gratt 
s over the sum be paid 5th ilding contract 
go the progress nd on its assi" gi"e the assi 
letion, were twelve mech The statute g 

months from the time the budding was lien to the person who has done the work, 
finished, in equal monthly installments. but not to his assignee. Sess. Acts 184::-3, 
The whole of this residue was not due until . p. 53; Code. ch. 119, f 2, p. 510; Bot-
the 25th of February 1854, and when this 91 tom!y ". Grace "Church, 2 Calif. R. 
suit was instituted, had not become pay- 90; Greene V. Ely, 2 Green's {Io\'l'al 
able. And the statute, Code, ch. 119, ~ 2, R. 508; Hilliard v. Allen. 4 Cush. R. S3~: 
p. 510, provides, that the builder's lien shall Logan v. Dunlap, 3 Scamm. R. 189. And 
not continue more than six mon·ths from there is no lien for money advanced ffOr 

ompletion of th ss a suit er('ct nl{. Godefroy 
uity to enforce ave been \\'('11, 4; Steam Boa 
enced within months. Whit rk. R. 411; L 
ferred to Kinn Scamm. also Mich. R. 225; 

72; Jones V. A medes & V. K sS. R. 125; H 
h. R. 627; Th ams, 14 Shan gar V. Salisbur 

R. 9; Heck Serg. & souri 
e R. 249; D ment, 36th. he property is . 

Scamm. R. 201; Pryor V. White, 16 B. without any provision for the widow's richt 
Monr. R. 60s; Bartlett V. Kingan, 19 Penn. of dowf'r in the ('quit,)' of Tf'demption, altrr 
R. 341; Patrick V. Ballentine, 22 Missouri satisfying the H('n of the Building fl'nd 
R. 143; Hooverv. Wheeler, 23 Miss. R. 314; company, in which !'he- joined. That 
McCaHan v. Smith, 11 Cush. R. 238. equity of Tedemption includes the buildin!:s 
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pnt npon the lot. Shaeffer v. Weed,3 Gilm. 
R. 511 i English v. Foote, 8 Smedes & 
Marsh. R. 444; Selph v. Howland, 2J Miss. 93 
R. 264; Thirby v. Tead, 13 Mete. R. 149. 
And the sale is also decreed without first 
adjusting the proprieties of the liens i which 
this court has held to be error. Cole's 
adm'r v. McRae, 6 Rand. 644; Buchanan y. 

6th. The deed to secure the Building fund 
company, conveyed the dOl'l'er interest 
of Mrs. Iaege; and *the whole prop. 
erty was therefore prorerly decreed to 

be sold. She had but a contingent interest 
in the equity of redemption. and was only 
entitled to have her interest secured out of 
the balance of the purchase money; and as 
she is a party in the suit, that could have 
been and can yet be done. 

Clark, 10 Gratt. 16. 
Morson, for the appellee: Upon the first 

point made by the appellants' counsel, to 
show the right· of an assignee to sue in 
equity to enforce a lien, referred to Hanna 
v. Wilson, 3 Gratt. 243; Winn v. Bowles. 6 
Munf. 23; 2 Story's Equ. Jur. f 1040, 125fJ. 
And to show that the assignee may sue 
before all the installments are due, he re
ferred to 3 Rob. Pro 361, 362; Paul v. Dod, 2 
Man. Gr. & Scott 800; Mussen v. Price, 4 
East's R. 147; 2 Parsons' Cont. 486, note 
ki Hanna v. Mills, 21 Wend. R.9O; 1 
Story's Equ. Jur. i 64 k. 67,68. 457; 2 ld. t 
717 a, 7H!. And he insisted that the pro
vision in the statute referred to, was only 
intended to prevent delay in enforcing the 
lien. 

2d. 

92 

That though laege swears he did not 
intend to give a lien by the record of 
the building contract. *there is no 
proof of the fact; but the contract was 

recorded on his acknowledgment; and Bos
sieux refused to lend the money unless the 
contract was recorded. 

3d. He insisted. that the value of the 
building was ascertained in the mode pre
scribed in the contract. and there was 110 
suggestion that the referees had not acted 
honestly in making their valuation; and 
the parties were concluded by that valua
tion. Kidwell V. The Baltimore & Ohio R. 
R. Co., 11 Gratt. 6i6. That the exception to 
the copy of the valuation was without date. 
and was obviously taken after the report of 
the commissioner had been returned. That 
copy was filed with the bill as an exhibit; 
and though referred to 'by Iaege in his an
swer, was not objected to. 

LEE, J. The jurisdiction of this court 
in this case is, I think, clear and unques
tionable. Assuming that the matter in 
controversy is merely pecuniary. it is not 
confined to the amount claimed by the ap
pellee but embraces also the amounts 
claimed by the Building' fund company and 
for which as they allege they are entitled 
to priority of payment out of the proceeds 
of the subject. These alone exceed the sum 
necessary to give the jurisdiction. 

There is as little doubt, I think, of the 
jurisdiction of the court of equity in the 
matter of the bill. Its jurisdiction is de
nied by the counsel for the appellant upon 
his construction of our act creating the 
"mechanic's lien." Code, ch. 119, t 2. p. 
510; and if his construction were correct. 
there would be grave doubt of the right of 
a party claiming as assignee of !Ouch a e<m
tract as that which is the foundation of the 
appellee's demand. to come into equity to 
obtain payment of such of the installmellts 
as had become due merely upon the grollnd 
that he was assignee. But 1 clo not think 
the construction contended for i!< correct. 
The act first declares that there shall be a 
lien for the money agreed to be paid upon a 
contract for erecting or repairing any bui lel
ing, &c., from the time that the same is 
duly admitted to record. and then proviues 
that "the said lien shall not be in force 
more than six months from the time when 
the money or the last installment of the 
money. to be paid under such contract. "hall 
become payable, ulliess a suit in equity to 

enforce the lien shall have been com
menced within *the said six months." 
'1'he object of this provision was to 

prescribe a limitation to suits to enforce 
such a lien by specifying a pt'riod af~er 
which they might not be brought but. lIot 
one before which they might not be com
menced. It intended to gi ve the mechanic 
the right to assert the lien for all the install
ments whenever due (where the contract 
price was payable in installments) provided 
he commenced his suit before the expiration 
of the six months after the last installment 
became due. but not to prevent him from 
proceeding for previous installments before 
the last became payable. His right to sue 
for these depends on geneq.l principles and 
is not restricted by the act; and no one has 
ever questioned that a party who has a debt 
due by bond payable in installments and 
secured by a lien on real estate may main
tain covenant. or file his bill to enforce his 
lien as soon as anyone installment becomes 
payable. whatever may be the doubt as to 
the right to maintain debt until all of the 
installments shall have become due. And 

4th. The Building fund company is not 94 
postponed absolutely to Bossieux. The 
amount due the company when the contract 
was recorded is held to hilVe priority. 
According to the general rule, Bossieux is 
next entitled, and then the company for the 
money advanced after the contract was re
corded. But the decree does not postpone 
the company to this extf'nt. but simply di
rects the sale, and that the money be depos
ited in bank; and the question of priority 
may be hereafter adjusted. And this is the 
usual practice; it not being common to set
tle the priorities in the decree directing the 
sale. 

5th. There is nothing in the cases cited 
on the other side to sustain the proposition 
that the assignee of the contract is not en
titled to the lien; nor is there any thing in 
the statute to authorize the proposition. It 
would be most injurious to the mechanic if 
it were so. as it would lessen the value of 
the lien to him, by precluding its lise in 
raising money to enable him to execute the 
work. 
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where such a bill has been filed another I defendant's note for the amount payable one 
installment shall become due pending the day after date, but the petition to enforce 
suit, the uniform practice, never questioned the lien was not filed until ApriI1S46. It 
so far as I know, has been to decree payment was held that the party could Dot deviate 
of all the installments that shall have fallen from the original contract and extend the 
due up to the time of the decree, and if time when according to it the lien would 
there be any to become due thereafter to attach. and as the petition had not been 
provid~ that the party may come in on the filed within twelve month from the time 
foot of the decree to obtain satisfaction of when payment was to be made, it could not 
the same out of the surplus proceeds, if any be maintained. In McClallan v. Smith. 
there should prove to be. To this practice which was a case under the Massachusett& 
I can see 110 well founded objection. It statute, the contract was to do the work 
would be useless and occasion unnecessary during the season ensuring its date. which 
costs and delay to require the party to com· was the 30th of May 1845; the contractor 
mence a new suit or even file a supplemental did part of the work in 1845 but did not 
bill whenever another installment shall fall complete it until May 1846, and the prop
due; and the defendant in making his de- erty having been conveyed to others. be 
fence as to the first installment may if he sought to enforce his lien against them. It 
please make it to any or all of the others or was held that although he would have been 
may obtain lea\"e to do so in proper time entitled to compensation for the work he 

afterwards. did during the season of 1845, because his 
9.5 *1 have examined the cases cited by failure to complete ti,e building was occa-

the counsel on this point but have seen sioned not by his default but by that of the 
in theul no reason to doubt the correctness owner in furnishing materials, and to have 
of my construction of the statute. The his lien enforced to that extent if he had 
ca!';es apparently most res~mbling this case commenced his suit in due time; yet as be 
ar~ those of Kinney v. Hudnut, 2 Scamm. had not filed his petition within six months 
R. 472; Pryor v. White, 16 B. Mon. R. 605; from the time when the amount due for the 
Bartlett f. Kingan, 7 Harris Penn. R. 341; work done in 1845 would have been payable 
McClallan v. Smith, 11 Cush. R. 238; and according to an equitable adjustment under 
.Tones v. Alexander, 10 Smedes & Marsh. R. the contract, his lien was lost and the land 
6Xi. But they were upon statutes differing discharged of the incumbrance: the court 
in some respects from ours. and they do not being of opinion that the work done after 
tOllch the particular point made here. The the season in 1845 was to be regarded as 
case of Kinney v. Hudnut merely decides done under a subsequent parol agreement, 
that under the statute of Illinois, there can which did not continue the former lien nor 
be no cause of action until the contract is create a new one. 
COlllpleted and payment is due. In that Thus it shall be perceiVed, as I think. 
case there was no special contract as to the that these cases all differ in their distinc
time when the work was to be paid for. In tive features from our case and give but 
Bartlett v. Kingan, the claim was for work little aid in settling the true construction 
done and bricks furnished on an entire con- of our act. Nor have I seen any suffi-
tract for the erection of a house, and it was trt cient *reason for applying a different 
held that under the Pennsylvania statute, rule to the lien which it creates from 
the six months' limitation commenced to that which obtains in other cases of lien 
ruu front the completion of the contract, for money payable in installments. I tbink 
and that the party was in time if his claim the party could come into equity to enforce 
wu filed within that period after the last the lien as IIOOn as either installment be
quantity of brick .. was furnished and laid. came due. and that when he did so, the 
Here the demand was for an entire sum due court could properly make provision for the 
in whole upon the completion of the con· others. In this view it is unnecessary to 
tract. In Pryor v. White. it appears that enter into the doctrine of assignments for 
under the Kentucky statute the lien is to the purpose of determining how far without 
be enforced by bill filed within one year such lien, the appellee could have main· 
from the completion of the work, and that tained himself in that court upon the foot
the party in that case had taken notes for ing of his assignment alone. 
the work some of which would not fall due But the counsel for the appellants goes 
until after the year: and it was held that still further and insists that there Dever 
as he had thus by his voluntary act placed was a lien at all because the contract was 
himself ill a position which rendered him not acknowledged by Iaege and admitted to 
unable to bring a suit to enforce the lien record for the purpose of creating a lien. 
as to them within the year, he was to be nor did he know that such would be the 
regarded as having virtually waived it. effect. Or if it must be held that there is a 
Jones v. Alexander was a case under the lien,. that it is not assignable and conse· 
Missisaippi statute which required the suit quenUy the appellee has no footing in court 
to be brought within twelve months from to enforce it for his benefit. 

the time the money was to be paid in Nothing is said in the act about the in· 
96 order to secure the *lien. The plain- tention with which the contract is admitted 

tiff had furnished lumber to the de- to record. nor is any certificate required of 
fendant for a house in 1844, the proper time the purpose for which it may be aaDowl· 
of payment for which was the 1st of .Tanu- edged or recorded. The appellee, it appears. 
ary 1845; and in May 1845 he had taken the who was to advance the money refused to 
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do so unless the contract was recorded, and 
to overcome this difficulty, Iaege went to 
the clerk's office and acknowledged it for 
that purpose. No fraud or imposition is 
alleged to have been practiced upon him. and 
his ignorance of the legal consequences of 
recording the contract cannot prevent the 
lien from having effect. Otherwise it would 
be a fraud upon the ·appellee who has ad
vanced his money upon the faith of the 
rights thereby acquired. I think it clear 
therefore that the party must be deemed 
when he acknowledged the contract and as
sented to its being recorded, to have known 

that it would create a lien or at least 
98 that *he was content to abide by all 

the legal effects aDd legitimate conse
quences of its being so recorded. 

Nor do I think that the position taken by 
the counsel that such a lien is not assign
able can be maintained. By the act of 1819 
it is declared that assignments of aU bonds. 
bills and promissory notes and other writ
ings obligatory whatsoever, shall be valid; 
a'1d that an assignee of any such, may 
thereupon maintain any action in his own 
name which the original obligee or payee 
might have brought. 1 Rev. Code 1819, p. 
484, i 5. In the Code of 1849, the declara
tion that such assignments shall be valid is 
omitted, and it is simply provided that the 
assignee of any bond, note, or wri ting not 
negotiable, may maintain thereupon any 
action in his own name which the original 
obligee or payee might have brought; the 
revisors, I presume, supposing that to give 
the action to the assignee in his own name 
sufficiently affirmed the validity of the as
signment without any express declaration 
to that effect. Code, ch. 144, i 14, p. 583. 
Now I see no reason why the assignee in 
this case could not maintain an action at law 
in his own name upon this contract. It 
seems to me to be fully embraced by the 
terms of description both in the Code of 
1819 and that of 1849. But if this may be 
questioned, no reason is shown why it may 
not be regarded as assignable for value in 
equity. It is said and authorities have 
been cited to show, that such a statute is 
to be construed strictly, and it is contended 
that it is intended exclusively for the bene
fit of the builder and material-man. No 
case has been cited affirming that a con
tract under such a statute cannot be as
signed. There is nothing in public policy 
or in the language or the policy of our act 
to forbid it; and if the statute be exclu
sively for the benefit of the builder and 
material-man it would certainly impair 

the value of his lien to declare 
99 *it non-assignable. It might preju-

dice him by deprh-ing him of credit 
which he might otherwise obtain to prose
cute his undertaking. and thus also operate 
a disadvantage to the owner. Whilst the 
latter can in no respect be injured by the 
assignment, because the assignee takes 
the obligation subject to the same equity to 
which it was subject in the hands of the 
obligee and must allow all just discounts not 
only against himself but against the as
signor before notice of the assignment. 

I can perceive no reason for distinguish
ing between contracts of this character and 
other choses in action ex contractu in re
spect of the right to assign them. And it 
cannot be doubted that '''hen the assignee 
takes the contract, he acquires with it the 
lien as a necessary incident. 

I proceed next to consider the complaint 
made of the amount for which the decree 
was rendered. 

By the contract the work about the house 
was to be executed in a workmanlike man
ner, whilst the proofs in the cause tend 
strongly to show that it was in fact executed 
in a very defective and unworkmanlike 
manner. It is proven that the doors were 
very much cracked (one of the witnesses 
says • 'cracked to pieces") and that they 
were too small from shrinking. were made of 
green or wet timber and that numerous 
holes were found in them; that the stair
case had given way and the steps had sunk 
from a half to three-fourths of an inch be
low the skirting; that the wash-boards had 
left the floors or the floors had sunk from 
half an inch to an inch; that the mantles 
were badly executed and much shrunken; 
that the plastering was not well done, that 
the weather-boarding was very much split 
and shrunken for want of a sufficient 
lap and that the piazza in the rear was badly 
and improperly constructed. All the wit
nesses examined upon the subject agreed 

that the materials must have been 
100 green *or unseasoned and that the 

work was not done in a workmanlike 
manner but was very defective; and they 
all think it was worth much less than was 
to be paid for it if executed in the manner 
required by the contract. It is true it was 
provided that the work when completed was 
to be valued by referees and the price was to 
be fixed by their valuation. But such a 
valuation would of necessity be based upon 
the condition in which the work appeared at 
the time it should be made, and it could 
not have been intended to deprive the party 
of the right to compensation for material 
defects in the work that were not discover
able at the time of the valuation but only be
came apparent afterwards. And as numer
ous and marked defects were subsequently 
disclosed the award of the referees as to the 
value of the work in its apparent condition 
at the time should not be held conclusive. 
It appears that the valuation was made by 
the referees immediately after the comple
tion of the house in February 1853: the 
work ,,,as then just finished, freshly painted 
and plastered; every thing appeared right 
except perhaps the defective manner of the 
construction of the piazza in the rear, and 
it was not until after the materials used 
had become seasoned during the ensuing 
summer and fall that their defective char
acter was exposed in the numerous flaws 
and defects which became strikingly appar
ent in various parts of the building, and 
thus invited attention as well to the mate
rials themselves as to the manner in which 
they had been wrought. 

If the price of the work had been fixed in 
the contract and the party had paid it im-
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mediately on its completion, or if he had the contractor by his acts and declarations. 
been sued and jullgment recovered for the had acquiesced in the principles upon which 
amount before the faulty and defective he had attained his results. I can perceive 
workmanship had discovered itself, it will nothing in this decision which touches the 
scarcely be said that he would ha\"e been particular question in the case in judgment. 
thereby deprived of the benefit of his con- It is contended on behalf of the Building 

tract for work done in a workmanlike fund c{'Ompany that they were entitled to 
101 *manner. and of compensation for priority of payment out of the proceeds of 

material defects which were subse- the sale of the property, both as to the one 
quenUy disclosed. Nor can I think that the hundred and twenty dollars a(lvanced to 
l1:\easurement and valuation made by the Iaege before the building contract was re
referees should under the circumstances of corded, and the four hundred and sixty-one 
this case, ha\"e any greater effect. dollars advanced and paid to the appellee 

The case of Kidwell v. The BaIt. & Ohio afterwards; and on behalf of both the ap
R. R. Co., 11 Gratt. 676, has been cited by pellants it is insisted that the Circuit ::ourt 
the counsel for the appellee upon this point; should have so adjudicated before it di
but it will be found I think upon examina- rected a sale of the property. 
tion to decide nothing incompatible with The counsel for the appellee does not con
the conclusion I ha\"e arrived at in this test the priority claimed for the one hundred 
case. That was a bill filed to obtain com- and twenty dollars, and he contends that 
pensation for extra work and deficiencies in upon the face of the commissioner's report 
estimates of the value of work done, upon and the decree of which it is the basis, this 
certain contracts for the construction of is impliedly concC(1ed and should be regarded 
1;Iridges on the line of the company's road. as sufficiently recognized: but he does con
These contracts provided for monthly esti- test the priority claimed as to the four 
mates to be made of the quantity, character hundred and sixty-one dollars paid after 
and value of the work by an engineer desig- the building contract was recordtd. 
nated. and when the work should be fully 103 *and he argues that as the moneyaris
completed and accepted by the engineer, for ing from that sale was not disposed of 
a final estimate of the same, when the by the decree but directed to be deposited in 
balance appearing to be due was to be paid batIk to the credit of the cause, the «lurt 
to the contractor upon his executing a re- could afterwards decide UpOll the priorities 
lease of all demands against the company. and thlls no one would be prejudiced. 
There was a further provision that these It is a well settled rule that where there 
estimates should be conclusi ve between the are conflicting claims to priority of pay
parties unless altered by the principal en- ment out of the proceeds of land about to be 
gineer to whom power was re~erved to re- sold to satisf.Y the liens upon it, the court in 
view the same and make alterations if he order to prevent the danger of sacrificing 
sbould choose to exercise it. 'I'he com- the property by discouraging the creditors 
plaint on this branch of the case was that from bidding as they probably might if 
the estimates had all been made upon an their right to satisfaction of their debts and 
improper and erroneous construction of the the order in which they ,vere to be paid ont 
qontracts, to the great prejudice of the of the property, were previously ascer
q/mtractor, and that he should not be bound tained, should declare the order of payment 
by them. on that account and also because of before it decrees the sale to be made. Cole's 
fJ:aud and mistake imputed to the officers in adm'r v. McRae. 6 Rand. 644; Ruchanan 
effecting the contracts and making the v. Clark, &c., 10 Gratt. 164. It is therefore 
estimates. The court held that neither not sufficient that the court should direct 
fraud nor a mistake was made out in proof, the fund to be paid into court and should 
and that in the absence of both, the final declare the priorities afterwards. The pur
estimate of the engineer was conclusive be- pose for which it is done requires that it 
t\veen the parties. It was also held that should precede the sale. 

whatever might be the true construc- I do not see any thing in the report of the 
102 tion *of the contracts yet as the esti- commissioner or the decree of the court con-

mates had been made upon a particular firming it which amounts to a declaration 
con~truction of which the contractor \vas or recognition of the priority of the Build
fully informed at the time and had received ling fUlld company even as to the one hun
the monthly estimates based upon it with- dred and twenty dollars. The report simply 
out objection, he must be held to have I states the facts. and the decree, after con
acquiesced in that construction and to be I firming the report, directs that if the bal
bOlmd by it; and that if he might have re- ance stated to be due the appellee be not 
fused to abide by the final estimate, yet paid within ninety days with interest and 
having made no {'Objection to the engineer's I costs, the property should be sold and the 
proceeding to make it. and ha\-ing attended, proceeds after paying the costs and expenses 
upon him for that purpose and submitted I' of the sale, paid into bank to the credit of 
hi" charges for the work done, he was con- the cause. Nothing is said in it in rela
eluded by the engineer's action. In this case i tion to either claim of the Building fund 
the very matters sought to be contro.verted I company, and the failure to adjudicate as 
had been formally and directly submitted to the order of payment is, I think, a ma
to and adjudicated by thp. referee. all the I terial error in the decree. 
elements which should enter into his esti-I As to the Building fund company's right 
mate were perfectly known at the time and to priority as to the one hundred and 
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104 twenty dollars, no objection *is made, 
nor can its right to such priority as 

to the four hundred and sixty-one dollars. 
be successfully contested. When the com
pany advanced the one hundred and twenty 
dollars to laege for and on account of the 
redemption of a share held by him in the 
stock of the company. tbey took front him 
a deed of trust upon the property to secure 
the payment of that sum as well as of any 
other sum or sums they might thereafter 
advance on account of the redemption of 
other shares. This arrangement was fully 
within the terms of the charter and the 
by-laws of the company, and was the mode 
in which the main object of the association 
was oarried into effect, and it was well 
known to Martin, Warthen and the appellee 
at the time the contract for building the 
honse was executed and when the same was 
assigned to the appellee. The deed of trust 
was duly admitted to record before the con
tract for building was entered .into, and 
when it was made and assigned to the ap
pellee. it was perfectly well known to all 
these parties that the principal part of the 
fl1nds to be paid for the work was to come 
from the Building fund company and to be 
advanced by it 011 the security of the deed 
of trust which they had taken; and accord
ingly they required laege by the contract 
to give good security for the excess of the 
cost of the building above the five hundred 
dollars expected from the company. And 
when the money was paid to the appellee, 
he knew that it was paid by the company 
on the security of the deed of trust, and 
with the understanding on their part that 
they were to be indemnified in preference 
to any other claimant. and it was accepted 
and received by him in payment for mate
rials furnished and work done upon the very 
property without objection and without 
protest as to the justness of the expectation 
with which it was paid. To permit the 

appellee now to repudiate his 
105 *recognition of the priority of the 

company's claim would operate a vir
tual fraud upon them and would be most 
unjust and inequitable. 

I think therefore the Building fund com
pany is entitled to priority in payment of 
the proceeds of the property as well of the 
four hundred and sixty-one dollars advanced 
in redemption of stock as of the one hun
dred and twenty dollars advanced in that 
way at the time the deed of trust was exe
cuted. 

There are two other points which perhaps 
should be briefly noticed. 

An exception was taken to the paper 
offered as evidence of the measurement and 
valuation of the work by the referees be
cause it purported to be a copy and not the 
original. This exception is without date 
and it does not appear when it was in fact 
taken. But the paper was filed as an exhibit 
with the bill and although the answers 
are very full and elaborate no objection is 
taken to the paper on that account 110r is 
any call made in them for the original. 
The paper was also received by. the com-

missioner as evidence, there was no call 
made for the production of the original be
fore him nor does he report that any objec
tion was made to the paper because it was 
but a copy. The exception therefore either 
came too late or ll1ust be regarded as having 
been wah'ed by the parties, and it was 
properly disregarded by the Circuit court. 

The remaining point relates to the con
tingent dower interest of the wife of the 
appellant laege in the property. It is said 
that this was not affected by the mechanic's 
lien, and that the court therefore should not 
have sold the entire estate, but only the 
interest of laege. That the mechanic's lien 
does not override the dower interest of the 
wife is very clear, and if any authority to 
the point were needed. it would be found in 
Shaeffer v. Weed, 3 Gilm. 511. But Mrs. 

Iaege had united with her husband in 
106 the deed of trust for the *benefit of 

the Building fund company, and if a 
sale takes place it must be to raise the 
amount due the company as well as that due 
to the appellee. It would be proper there
fore that the property should be sold out and 
out, but as the wife has a contingent dower 
interest in the equity of redemption and 
being a party to the cause, is to be bound 
by the decree, the court should make a 
proper provision to compensate that interest 
out of the surplus proceeds of sale. if any. 
after satisfying the amounts due the Build
ing fund company bofore any part of the 
same shall be paid over to the appellee. 

I am of opinion to reverse the decree and 
remand the cause for further proceedings. 

The other judges concurred in the opinion 
of Lee, J. 

The decree was as follows: 
The court is of opinion that the Circuit 

court did not err in maintaining the juris
diction of the court of equity to grant the 
relief prayed for by the bill, nor in disre
garding the exception to the copy of the 
measurement and valuation of the referees 
filed as an exhibit with the bill, nor in 
holding the appellee entitled to a decree for 
all of the installments of the price of the 
work although part thereof only became due 
pending the cause. But the court is of 
opinion that before decreeing a sale of the 
property. the Circuit court should have 
directed an enquiry by a commissioner into 
the alleged defects in the work done in the 
execution of said contract which were dis
closed and became apparent after the valua
tion made by the referees, and should have 
ascertained what would be a just compensa
tion to the appellant laege for such defects, 
and should have caused the same '''hen so 
ascertained to be accounted for out of the 
balance due the appellee if sufficient to sat
isfy the same, before any amount should be 

decreed to him 011 said contract. 
107 * And the court is further of opinion 

that before decreeing a sale of the 
property, the Circuit court should ha\'e 
adjudicated the priority of payment out of 
the proceeds thereof as between the appellee 
and the Building fund conlpany, and should 
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have declared the said company entitled to 
such priority both as to the one hundred 
dollars balance of what was paid before, as 
well as to the four hundred and sixty-one 
dollars paid after the said building contract 
was admitted to record. 

And the court is further of opinion that 
it was proper the said property should have 
been decreed to be sold out and out, but that 
inasmuch as the wife of the said Iaege is 
entitled to a dower interest in the equity 
of redemption after satisfying the purposes 
of the deed of trust, and as she is a party 
to the cause the court should make a suita
ble provision for the preservation of such 
dower interest out of the surplus proceeds 
of sale after satisfying the demands of the 
Building fund company, before any part 
thereof should be paid over to the appellee. 

Wherefore the court is of opinion that 
there is error in said decree. 

Therefore re\"'ersed wi th coats and re
manded with instructions further to proceed 
in the same according to the principles 
hereinbefore declared. 

I>ecree reversed. 

108 ·Clegg v. Leme •• urier. 
April Term. 18I!Il. Richmond. 

•• Sealed lnatru_ta-Scrolls-Pallure to Rec:oplu 
III Bod)' of I ... tnameat-Effect.*--A writing for a 
payment of money or other purpose. which is not 
required to be by deed. having a scroll at the foot 
thereof with the word "seal" written therein. but 

-s..Ied laatrulllonta-.5c:roIl_Pallure to Rec:oplu 
I. Body of lutna_t-Effec:t..-The principal case is 
authority for the proposition tbat, a writing for the 
payment of money or other purpose. which Is not 
required to be by deed. having a scroll at the foot 
thereof with the word "seal" written therein. bnt 
which is not recognized in the body of the InRtru
ment a.~ a seal. Is not a sealed Instrument and the 
fact that It was Int ... nded as a Real cannot be proved 
by evidence tJlIUAM. 

The following calles hold In accord wltb the prin
cipal case that. a scroll amxed by way of seal must 
be recognized In the body of the instrument: Baird 
v. Hlalgrove. I Wash. 110; Austin v. Whitlock. I 
Munf. 487 : Anderson v. Bullock. 4 Mun!. 442: Jen
kins v. Hurt. 2 Rand. 44G: Peasley v. Boatwright. 2 
Lehl'b 1t15: Tnrbervllle v. Bernard. 7 Leigh 1102, and 
Mt.: Cromwell v. Tate. 7 Leigh 801: Gover v. 
Cbamberlaln. 83 Va. 288.5 S. E. ReP. 17f: Thomas v. 
Llnu. 40 W. Va. 12'1. ao S. E. Rep. 880: Keller v. McHuff· 
man. 15 W. Va. 78. 'III. the last two cltlng the prinCipal 
C3.Ke. 

In Bradley Salt Co. v. Norfolk Importing. etc .• Co .. 
VIi Va. 4G1. 28 S. E. Rep. 58'1. clting tbe principal case. 
It Is held that an actual seal amxed to a contract 
for the Kale of personal property mustbe recognized 
In the body of the contract In order to make It a 
Healed Instrument. 

Bnt In those C3.KeR reqnlred by law to be under 
Ileal. as conveyances. etc .. It may perhaps snmce to 
have a solemn recognition of the "croll as a seal at 
the time that the In .. trnment I~ acknowledged or 
proved for registry but extrinKlc evidence Is In no 
case otherwise admissible to prove that a scroll at 
the foot of tbe writing wa~ Intended a~ a Ileal. a Min. 
lnst. (Srd Ed.) Sf6: :I Min. lnst. (nh Ed.) 831'> : Park!< 

whlch h. not rec08'1lized in the body of th~ ~D'tr: 
ment as a seal. is not a sealed in8trum~nt. 

a. s._-.s.me--S. __ Evw.--E\"iden~ al.·· .. ·• 
iK not admh"dble to prm'e that a .. croll at th~ ! ••. : 
of a writing was intended as a seal. 

This was an action of debt in the Circuit 
court of Petersburg, brought by Nathallit: 
Clegg against Peter Lemessurier. The rirst 
count was in the usual form upon two writ· 
ings obligatory, of which profert was made. 
The second count stated that the defendant. 
by his certain writing subscribed by him. 
and to which he affixed a scroll by way (Jf 
seal, of which profert was also made, prom· 
ised, clc. The defendant craved oyerof tb~ 
writings, and deJTIurred to each count; aDd 
the court sustained the demnrrer. 

The first paper declared on was as follo\\".: 
Pittsboro' Jan'y 1st. 1£:;. 

One day after date, I promise to pay t·, 
Nath'l Clegg or order, the sum of tw •• 
hundred and seventy-seven dollars fiftY-<ln~ 
cents. Valued received in lumber. 

P. Lemessurier. [Seat] 

The second paper was substantially lik~ 
the foregoing, and was for one hundrrd 
dollars. 

There having been a judgment for tbe 
defendant, the plaintiff applied to thiscoun 
for a supersedeas; which was allowed • 

Joynes, for the appellant, revie1l"ffi 
109 the authorities, *English and Amer· 

v. Hewlett. II Leigh 5\1; Ashwell v. A)"re. .... UratL'" 
Clf-gg v. Lemcssllrler. III Gratt. 108. 

See also. for the first pan of the above propooclli"o 
Cosner v. McCrnm. 40 W. Va. I4G. 21 S. E. Re,,- :11. 
Citing t'be principal case. 

See Reusens v. Lawson. III Va. :!:II. 21 S. E. Ht'l' 
1N7. where the COpy of a paper pnrporting to I...- ~ 

deed of conveyance ot real estate I" offered lu t'vi· 
dence as a deed. In an action of ejectmeut and lb" 
copy does Dot disclose anything In tbe .... ay of ... ·r .. U 
or device to show that the original Wb t<ealed. it 
was held. that the fact as to whether the orllli"". 
,.·a8 a sealed Instrument WaH under the dreLm· 
stances a question of fact for the jllry. 

On the question of seals. see I Va. r.a1l" Rell. "'
e. 8 Va. Law Reg. 28S. 

In Freeman v. Eacho. ill Va. 411. trust propert~· • 
house and lot. was >!Cttled upon a married ..... man ol' 

her separate estate free from the lIabllitle>l of ~~r 
husband. with power. by a writing under her h.lc·, 
and "eal. attested by two wltneKSeK. to direc-t tbe 
truKtee to sell or ~ncumber It. Bnt In neither C:l>o~ 
was the writing under seal by .... hlch she dlre.·l .... \ 
the truKtee to execnte the two trust deed. .. b)' ,.bleb 
the noteK were secured. In each case the !<Croll ... a., 
annexed to the signatures. but was not re.:ognlz~1 
·as a seal In the body of the InstrumenL It "a
maulfest. however. from all the Knrroundlnll' .. if 
cnmstances that she Intended to execute the po ..... r 
and that the omission to recognize the >!Croll In tbe 
body of the Instrument .... as the result of m,," 
Inadvertence or mistake. The court h~ld. citin ... 
Clegg v. Lemessurier. 16 Gratt. 108. that the in~tn 
ment was not sealed but that it was a C&!ie ,.f a 
defective execution of a power which a collrt of 

equity would remedy. See. in accord. Pollo<·t Y. 

G1as. .. ell. 2 Gratt. j39. 

762 



16 GRATT. CLEGG v. LEMESSURIER. 110, III, 112 

ican, inclulting our own; and deduced 
the following conclusions: 

1st. That though previous to 28 Henry 8, 
it ,vas necessary to recognize the seal in 
the body of the instrument, to constitute 
the writing a deed or bond, yet from that 
time to the presen~ day it has been held 
that at the common law, such recognition 
of the seal was not necessary. He referred 
to Dyer's R. 196: Goddard's Case, 2 Coke's 
R. 5: 4 Comyn's Dig. Fait. 2 A; Went
worth's Executors 239: 1 Sheph. Touch. 55, 
30 Law Libr. ; Coke Litt. 7 a; 2 Thomas' 
Coke 243, marg.; 5 Bac. Abr. Obligation, 
C; Grellier v. Neale, Peake's Cas. 146; 
Fasset v. Brown, Id. 23; Lesher v. Levan, 
2 Dall. R. 96; per Grant, M. R., in Bur
rowes v. Lock. 10 Ves. R. 473; Ball v. 
Taylor, 1 Car. & Payne R. 417, 11 Eng. C. 
L. R. 438; Ingram v. Hall, 1 Hayw. R. 193, 
and books cited there; 1 Phillips' Evi. 474; 
Tucker, P., in Cromwell v. Tate, 7 Leigh 
301; Tucker and Parker, Js., in Parks v. 
Hewlett, 9 Leigh 511; Baldwin, J., in Pol
lock v. Glaasell, 2 Gratt. 439. 

2d. That a scroll was as valid as a seal 
as wax, if intended as such, independent of 
the statute. Jones v. Logwood, 1 Wash. 
42: Buckner v. Mackay, 2 Leigh 488; In
gram v. Hall, 1 Hayw. R. 193; Relph v. 
Gist, 4 McCord's R. '}X,7; McDill v. McDill, 1 
Dall. R.63; Long v. Ramsay,l Sergo & 
Rawle R. 72 •• 

3d. That in none of the Virginia cases 
had the question come up on demurrer; or 
has the court rejected evidence tendered for 
the purpose of proving aliunde that a scroll 
was affixed by way of seal; and in no case 
has it been declared to be inadmissible. He 
referred to and analyzed the cases. Baird v. 
Blaigrove, 1 Wash. 170; Austin's adm'x 
v. Whitlock's ex' or, 1 Munf. 487; Anderson 
v. Bullock, 4 Munf. 442; Jenkins V. Hurt's 
comm'rs. 2 Rand. 446; Peasley v. Boat
wright. 2 Leigh 195; Cromwell V. Tate, 7 
Leigh 301. And he insisted that such evi-

deuce was clearly admissible. accord-
110 ing IOto the cases of Parks v. Hewlett. 9 

Leigh 511; Pollock v. Glassell, 2 Gratt. 
439; and Ashwell v. Ayres, 4 Gratt. 283. 

4th. That in eleven of the states of the 
Union, the affixing of a scroll is of itself 
sufficient evidence of its being intended as a 
seal; or other evidence either in the instru
ment or aliunde, is admissible to prove the 
intention and constitute it a sealed instru
ment. Ingram v .. Hall, 1 Hayw. R. 193; 
Yarborough v. Monday, 2 Dev. R. 493, 3 Id. 
420; Trasher v. Everhart, 3 Gill & John. 
R. 234; Relph v. Gist, 4 McCord's R. '}X,7: 
Scrnggs v. Brackin, 4 Yerg. R. 528; Bert
rand v. Byrd, 4 Pike's R. 195: McRaven v. 
McGuire, 9 Smedes & Marsh. R. 34; English 
v. Helms, 4 Texas R. 228: Whitley v. Davis, 
1 Swan's R. 333; Williams v. Greer. 12 
Georgia R. 459; Hubbard V. Beckwith, 1 
Bibb's R. 492; Taylor v. Glazer, 2 Sergo & 
Rawle R. 502; Vanblaricum ". Yeo, 1 Blackf. 
R. 50; Jeffery V. Underwood, 1 Pike's R. 
108. 

:1. Alfred Jones, for the appellee, referred 

to the cases decided in this court, especially 
Cromwell V. Tate, 7. Leigh 301. He distin
guished the cases of instruments for the 
payment of money, and cases which from 
their subject matter could only be executed 
by deeds duly recorded; and he insisted that 
the decisions upon the first class of instru
ments were unanimous, not only that the 
scroll was insufficient of itself to constitute 
the writing a sealed instrument, but also 
that proof aliunde to show the intention 
with which the scroll was annexed was 
inadmissible: And that he insisted was 
the reason why no cases can be found in 
Virginia in which such evidence was 
offered. 

He insisted further, that the cases in 
Virginia which it is supposed have shaken 
the rule 80 long established, were cases of 
deeds where deeds were necessary to effect 

the object in view, and were in fact re-
111 corded. *They were Parks v. Hewlett. 

9 Leigh 511; Pollock V. Glassell, :! 
Gratt. 439; Ashwell V. Ayres, 4 Gratt. 283. 
That it was impossible to suppose that the 
judges who had 80 lately decided Cromwell v. 
Tate, intended to reverse that decision in 
Parks v. Hewlett, without giving the slight
est intimation of their change of opinion: 
and in fact, ParKer, J., says in his opinion 
in the last named case, that both Cabell and 
Carr stated there was no conflict between 
the cases. And in Pollock V. Glaasell, 
Judge Baldwin is careful to distinguish 
between the two classes of instruments, and 
the law as applicable to each. And if Judge 
Tucker. in Cromwell v. Tate, thought the 
principle of stare decisis forbade the change 
of the rule at that time, with how much 
more force might he invoke the application 
of that principle, at this day, with the 
added weight of authority which that case 
gives to the rule. 

LEE, J. The action in this case is 
founded upon a promise in writing simply 
for the payment of money. The writing is 
signed with the name of the maker at the 
end of which is a pair of brackets by way 
of scroll with the word "seal" written 
within them. The declaration consists of 
two counts, the first of which alleges a sealed 
instrument in the usual form, and the sec
ond avers that the paper writing was sub
scribed by the defendant and a scroll affixed 
by him thereto by way of seal. Profert 
was made in both counts, and the defendant 
having craved oyer, demurred to each count. 
The court sustained the demurrer to both 
and rendered final judgment for the defend
ant, and the case has been brought to this 
court by a supersedeas. 

Two questions are raised upon these de
murrers: 

1. Is the scroll appearing affixed to the 
name of the maker of the instrument with 
the word "seal" written within it, such 

a recognition or expression that it 
112 *was affixed by way of seal as will 

make the writing a sealed instrument? 
2. Could the plaintiff be permitted to 

prove by evidence aliunde that the maker of 

763 



16 GRATT. VIRGINIA REPORTS, ANNOTATED. 113, 114, 115 

the writing intended to adopt the scroll as 
a seal and thus make it a sealed instru
ment? 

Whatever may be the decisions in some of 
the other states of the Union, I think scarce 
any counsel could be found in Virginia who 
speaking of the la\v at this day as settled in 
this state would answer the first of these 
qllestions in the affirmative. The contrary 
has been the doctrine universally accepted 
by the profession and is I think fully sus
tained by the .decisions of this court. I re
fer to Baird v. Blaigrove's ex'or, 1 Wash. 
170; Austin's adm'x v. Whitlock's eX'ors, 1 
Munf. 487; Anderson v. Bullock, &c., 4 
Munf. 442; Jenkins v. Hurt's commission
ers, 2 Rand. 446; Peasley v. Boatwright, 2 
Leigh 195; Turberville v. Bernard, 7 Leigh 
302, n. ; Cromwell v. Tate's ex' or, 7 Leigh 
301. In all of these cases except the two 
first, it distinctly appears from the reports 
that scrolls were affixed to the instruments· 
in question with the word ';seal" or its 
equh-alent written within each_ The report 
of the two cases first named does not show 
certainly that the word' 'seal" or any equh-
alent was written within the scrolls: but I 
ha ve taken occasion to examine the original 
records among the archives of this court 
and found that in Baird v. Blaigroye's 
ex'or, the word' ;seal" is written within 
each of the scrolls, and in Austin's adm'x 
v. Whitlock's ex'ors, the initials" L. S." 
are substituted for the word "seal" within 
the scroll, as in Anderson v. Bullock. im
porting of course exactly the same thing. 
I regard this therefore as no longer a ques
tion open to discussion ill this state, and I 
will IIOt stop to trace the rule up to its 
source or attempt now to vindicate its 

propriety and correctness. 
113 *The remaining question is one more 

fairly perhaps the subject of discus
sion although I think in respect to an in
strument like that in this case there would 
have been as little room for debate as upon 
the first question but for certain recent 
decisions to which I will presently refer 
more particularly and the remarks of some 
of the judges in delivering their opinions. 
For I think it impossible to read the cases 
above cited without seeing that the decision 
was rested upon the necessity of the recog
nition of the scroll in some form on the face 
of the instrument. In Baird v. Blaigrove's 
cx'or, Judge Pendleton speaking for the 
court says, ';it iR in no part of the instru
ment expressed to be sealed-the attestation 
is the same as in common simple contracts 
not under seal, nor does the declaration 
speak of it as being of that dignity-it is 
true there are scrolls annexed but it may 
ncvertheless remain a matter of doubt 
whether they are to be considered as the 
seals of the parties." He does nut however 
intimate that such doubt might be resolved 
by extrinsic evidence. In Austin's adm'x 
v. Whitlock's ex'ors, the paper was no 
where stated in its body, to have been 
sealed, it was attested in the manner appro
priate to simple contracts and a considera
tion was stated in the writing. Held, that 

it did not appear upon its face to be a sealed 
instrument but rather the contrary. Judge 
Tucker says expressly that the omission of 
the word "seal" in the clause of attesta
tion, precluded, in his opinion, all evidence 
dehors the instrument of the execution of it 
in any other manner than was expressed in 
the body of the instrument. And although 
Judge Roane does not say in terms that evi
dence dehors would not be admissible in 
such a case, yet in what he does say. I 
think he it' plainly looking to the face of 
the writing itself for the circumstances 
which are to exalt the instrument into a 
specialty. In Anderson v. Bullock, &c .• the 

circumstances which were regarded 
114 as *evincing the character of the 

writing were such as appeared on its 
face, and while it is not said that evidence 
dehors was inadmissible only such as was 
intrinsic was alhtded to as sufficing to con
stitute the writing a sealed instrument. In 
Jenkins v. Hurt's comm'rs, Judge Green 
speaking for the court, said that the paper 
in question was a simple contract and that 
the declaration should have claimed accord
ing to the legal effect of the contract. 
Manifestly, he regarded the character of 
the instrument as a question of law and 
considered that its legal effect was to be 
deduced from what appeared on its face. 
He could not have thought that it was a 
question of fact and intention to be left 
to a jury upon the evidence furnished 
by the face of the instrument and such evi
dence aliunde as might be offered. In 
Peasley v. Boatwright and Turberville \'". 
Bernard. the question as to the character 
of the instrument, was plainly considered 
as a question of law to be determined by 
the court upon what appeared on its face. 
And in Cromwell v. Tate's ex'or the ques
tiun was distinctly presented whether the 
scroll must be recognized as a seal in the 
body of the instrument in order to consti
tute it a deed. Judge Tucker delivering 
the unanimous opinion of the court. held 
that it was the settled law of Virginia that 
such recognition was necessary, and he 
alludes to the mischiefs that might be ex
pected to ensue if the course of the court 
should be reversed and sllch recognition 
should be dispensed with. And although 
he thought the common law rule was differ
ent. yet he declared that he did not think it 
desirable to restore it and he referred to the 
abuses which the omission of the clause in 
cujus rei testimonium might introduce. He 
said that sealing was a part of the contract 
itself and that it was contrary to the anal
ogies and principles of the law that an 
essential term or stipUlation of a written 
contract should be made to depend whony 

upon testimony dehors the instrument. 
115 *After such a line of decisions end-

ing in one so well c011sidered and so 
direct to the point and in which all the 
judges of the court concurred, it might wen 
be supposed that this question also was put 
to rest. But it is supposed that the doc
trine of these cases, if it established the ne
cessity of a recog11ition of the scroll in the 
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body of the instrument, has been wholly 
repudiated and overthrown by more recent 
cases; and the counsel refers to Parks v. 
Hewlett, 9 Leigh 511; Pollock v. Glassell.2 
Gratt. 439; and Ashwell v. Ayres, 4 Gratt. 
283, as conclusively establishing that the 
sealing may be proved by evidence aliunde. 

All of these cases may I think be readily 
distinguished from those we have been con
sidering, however broad the language of 
some of the judges \'I"hose opinions are ~iven 
may appear to be, and one may \'I"ell concur 
ill the result of each of those cases although 
he might not in all the views taken by the 
judg-es. In Parks v. Hewlett, the instru
ment in question from its very character 
was intended to be a deed because it was 
intended to emancipate a slave which could 
only be effected by deed; and in Ashwell 
v. Ayres the instrument was intended to be 
a conveyance of lands (in fee simple it may 
be inferred) which could only be by deed, 
and the former was wholly inoperath"e, and 
the latter, inoperative as to creditors and 
purchasers, until recorded upon proof or 
acknowledgment as the act requires. In 
the former case, the attcstation clause ex
pre!lsed that it was signed, sealed and ac
knowledged in presence of the witnesses, 
and it was proved by two witnesses in court 
and admitted to record. In the latter, the 
instrument was acknowledged by the 
grantor and admitted to record; and it was 
doin~ no violence to the spirit or terms of 
the rule to say that in these cases, the 
recognition of the seal did sufficiently ap
pear on the face of the instrument. See 

opinion of Judge Allen (speaking for 
116 the court) in * Ashwell v. Ayres, 4 

Gratt. 283. And as recording was es
sential to perfect the instruments for the 
purposes intended. it might be said without 
impropriety that this was part and parcel 
of the perfect deed and sufficiently mani
fested the recognition of the writing as a 
sealed instrument. The distinction then 
between instruments of this character which 
can only be effectual as deeds and a promise 
in writing simply for the payment of money 
which might be indifferently an obligation 
under seal or a promissory note, and as to 
which neither acknowledgment before wit
nesses or in court nor recording, was nec
essary, must be apparent. 

It is true that Judge Parker in his opin
ion in Parks v. He\'l"lett seems strongly in
clined to the views which he must ha,"e 
held when he decided the case of Cromwell 
v. Tate which was afterwards reversed and 
he uses various expressiolls which might 
embrace promissory notes as well as such in
struments as that he was then considering; 
and he refers to the fact that in none of the 
previous cases relied on, was there any 
proof that the instrument had been actually 
sealed or scrolls annexed by way of seals. 
But it appears that he had not seen the 
opinion in the case of Cromwell "". Tate in 
,vhich all the judges had concurred, and it 
is impossible to suppose that the same 
judges who had so recently decided that 
case intended to disturb the principles on 

which it rested as to cases of that kind. 
No allusion whatever is made by any judge 
who delivered an opinion to any change of 
",iews in any respect, and it is plain they 
regarded the case they were considering as 
belonging to a distinct class and indeed we 
are informed by Judge Parker that he had 
been assured by the judges who were pres
ent when Cromwell v. Tate was decided 
that there was nothing in their opinions 
affecting the question in the case of Parks 
v. Hewlett. Judge Brockenbrough and 

Judge Cabell considered the case as 
117 clearly distinguishable *from all the 

previous cases, and Tuckcr, president. 
who had delivered the opinion of the court 
in Cromwell v. Tate, contented himself 
\'I"ith concurrinK in the result to which 
Judge Parker had come, for the reason, 110 

doubt that there were some views presented 
in Judge Parker's opinion which to some· 
extent conflicted with the opinion in Crom
well v. Tate which had not been seen by 
Judge Parker when Parks v. Hewlett was 
decided. • 

Nor is the case of Pollock v. Glassell 
more difficult to be distinguished from cases 
like the present. That was the case of a 
testamentary paper executed by a wife 
under a power gi ven her to dispose of the 
settled estate by gift or devise, under her 
hand and seal, attested by two or more 
witnesses. There was a licroll affixed to 
the name of the testatrix with the word 
"seal" written within it. though it was not 
recognized as a seal either in the body of 
the instrument or the clause of attestation. 
The court however distinguished between 
such an instrument and one purporting to 
be a contract. Judge Baldwin said that 
the question was not whether the instru
ment was;'a sealed instrume.1t with a view 
to its legal effects and consequences as 
such. The law does not require a will to 
be sealed, and it has precisely the same 
force and effect without as with a seal. 
The true question is whether ill conformity 
with the power of appointment the tt'Statrix 
did affix a seal to the paper, and that is a 
question of evidence." The judge continued 
"whether a paper be in law a sealed instru
ment or not, is a question applicable only 
to contracts. If it has a seal then it is a 
deed or specialty; if not, it is a simple con
tract only, and that is a question of law to 
be determined by inspection of the instru
ment." And a tittle further on he says 
"in contracts the presence or want of 
a seal makes a wide difference in the 
general character of the instrument and 

its legal effects and conseq uences. " 
118 * * * * * "But in a testamen-

tary paper it has no bearing whatever 
upon the legal character or operation of the 
instrument: no solemnity of sealing could 
make it a specialty and the act of sealing 
can amount to nothing more than the per
formance of a condition." 

I think it mnst be perceived upon an ex
amination of the opinion that Judge Bald
win was distinguishing between a case in 
which the question was as to the true 
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character of the instrument and its legal ognition of the scroll for a seal as will 
effects and consequences. and that in which make the writing a sealed instrument; and 
the act of sealing gave no new or different that evidence dehors the paper canDot be 
character to the instrument but amounted admitted for the purpose of showing that 
only to the performance of a condition. and it was in fact intended to be such an in
the question therefore was one of evidence strument. 
only. In the former case. he says. it is a That many of our sister states ha,-e 
question of law to be determined by inspec- adopted a different rule. furnishes no sulli
tion of the instrument and its distinctive cient reason in my judgment why we should 
character is to be determined by its intrin- reverse our course of decisions or change 
sic evidence; and he states that in such the rule they have prescribed_ Con
cases (that is of contracts) the decisions of 120 formity *of decisions in the different 
this court had required that the SUbstitution states of this Union is, doubtless. de
of a scroll for a seal should be recognized sirable and for its sake some concession 
upon the face of the instrument. In the lat- might be made where no public inconven
ter he thought evidence aliunde might be ience may be involved; but I think the 
admitted, because whilst there were strong mischiefs that would ensue from reversing 
considerations of policy and convenience to our course (some of which are . pointed out 
recommend the exclusion of such evidence by Judge Tucker in Cromwell v. Tate) might 
as a general rule in actions founded upon be very extensive and serious, and would I 
contract, there could be none Ilpplicable to am confident, be of far greater moment than 
a case like that then before the court. It is the casual inlStances of hardship occur
true according to the report of the case, the 'ring in individual cases (such as those of 
judge adds "and in no case has it yet been which the counsel cites the present case as 
held t&at in the abseqce of such recognition an illustration) which would be occasioned 
evidence is inadmissible to prove that in fact by our adhering to it. Let us then not 
the scroll was affixed to the instrument with change our rule_ Jus nostrum magis quam 
intent that it should stand in place of a alienum, servemus. 
seal;" but I think either the word "inadmis- But if the matter were of first impression 
sible" was inadvertently written for "ad- and free choice were offered between our 
missible," or that what was said was rule and that adopted in the sister states. for 
intended to apply only to cases like myself, I will say that I am by no means 
that then before the court in which the prepared to give the preference to the latter. 
question was one of evidence as he At this day the chief if not the only prac-

had before explained and which was tical purpose that would be accomplished 
119 not *within the decisions to which by adopting it would be to change the period 

he had referred requiring the rec- of the bar of the statute of limitations 
ognition to appear on the face of the instru- from five years to twenty. by opening the 
ment and which he thought recommended door to parol testimony of the acts and dec
by strong considerations of policy and con- larations of the maker of the instrument 
venience. Those decisions necessarily or at the time of executing it and afterwards. 
by the strongest implication, excluded all and thus trusting the proof of 80 very im
evidence dehors the instrument, and to sup- portant a part of a written contract as seal
pose that he meant to affirm that extrinsic ing, in the language of Lord Coke "to the 
evidence had never been held inadmissible uncertain testimony of slippery memory." 
in cases like those referred to, would be, it Countess of Rutland's Case,S Rep. 25. And 
seems to me, to impute to that eminent ,"ery much the same policy which led to the 
judge and accurate thinker, a virtual con- passage of Lord Tenterden's act, and to its 
tradiction of the whole scope of his previous adoption into our Code, would prompt to a 
remarks. preference of the rule which would close 

Judge Baldwin in this opinion also dis- the door to evidence of that character. The 
tinguishes between cases like that of Parks policy of that act was to prevent perjuries 
v. Hewlett and Ashwell v. Ayres (decided by requiring the promise that should re
Rome time afterwards) and the cases to ,"ive a debt barred by the statute of limita
which the decisions he had alluded to tions. to be in writing and signee: by the 
should apply; but there is nothing in the party to be charged thereby; and the same 
opinion when fairly construed and nothing policy would also be promoted by forbidding 
in the case or in that of Parks v. He,vlett that so material an element of a con
or that of Ashwell v. Ayres, which over- 121 tract as *sealing which is to have the 
throws or in any material respect disturbs effect of removing the bar of the 
the rule etablished by the previous decisions statute appearing from the face of the paper. 
of this court: and that rule I think may be should be proven at perhaps a distant day. 
thus stated; that in cases of contracts in out of the mouths of witnesses, and re
writing like that in the present case which quiring that it should be shown by the 
might have been intended to be, indiffer- paper itself. 
ently. simple contracts or sealed instra- I have only to add in conclusion that 
ments and in which the question is as to whether the objection is made on oyer and 
the character of the instrument and its demurrer or on motion to exclude the paper 
legal effects and consequences, the fact that at the trial, the principle as it seems to me 
a scroll may be affixed to the name of the is precisely the same. The counllel bas 
maker with or without the word "seal" argued that the present case differs from all 
written within is not of itself such a rec- that have preceded it in the fact that the 
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questions are presented on demurrer; but I 
<10 not perceive how their solution is in any 
manner affected by the manner in which 
thev are raised. 

I'think the Circuit court committed no 
error in sustaining the demurrers and am 
-of opinion to affirm the judgment. 

The other judges concurred in the opinion 
of Lee. J. 

Judgment affirmed. 

122 *Washington and New Orleans Tele
graph Co. v. Hobson & Son. 

April Term. 111511. Richmond. 

(Abseut ROBBIlTSOlli. J .• ) 

•. Telea'rtlpb Companies-Line Extendln .. tbrougb Sev
er" States-Objection t., Jurl8dlctlon of State Coart
How Teken.-In an action a&,alnst a teletlraph com· 
I,any. the lIue of wblch extends tbrough several 
states. thoullh It appears that some of tbe defend· 
ants Uve out of the state. this Is not cause for 

tbe court overrullnll a motion for a new trial on 
tbe ground tbat the verdict Is contrary to the 
evidence. If the exception states neither tbe fact.. .. 
proved nor the evidence Introduced on the trial. 
nor refert. to another bill of exceptions In which 
all tbe fact.~ or evidence given on the trial I" 
shown to be stated. the appellate court cannot 
revtew tbe judgment of the court below. 

3. s.m-Sam_ Time of Taking exceptlons-Welyer.1 
-It mu!!t appear from the record that a point 
decided by the court has beE'n saved before the 
jury retire .. : though the exception may be pre, 

ISame -Salme-Time of Teklng exceptlons-W"ver. 
-It must appear from the record that the point 
decided by the court had been Raved before the jury 
retired; thoullh tbe exception may be prepared. and 
may be sl&,ned by the court. either during the trial 
or after It Is ended. durin&' the same term. If this 
appears from the whole record. it Is lIulllclent. 
tbougb It Is not exPressly stated in the bill of ex
ceptions; but If It does not so appear from the 
record. tbe appellate court cannot review the 
judgment of the court below upon tbe point. For 
the above proposition. the prinCipal case Is cited and 
followed In the followlulI" cases: Welty v. Campbell. 

arrelltlQ&' the judgment a&,alnHt the company: If 37 W. Va. 801.803. 17 S. E. Rep. 814; GUmer v. Syden. 
It Is good &,round for objection to the jurisdiction trl k 42 W V M 2i S E R 58'/" W tla d 
"f tbe state court. It must be taken by plea in s c er. . a.. .. ep. • us n v. 
abatement before the defendants plead In bar. ;otte~fteld. \I W. Va. HI: Cunningham v. Porterlleld. 
Code. ch. 171. SIll. p. &Ill. t I ~ _W. \ a. 4i~: WkkeH v. B. &: O. R. Co .. 14, W. Va. 1110. 
Appell tePrKtlc:e-BllbofExc:eptlon-VerdlctCon- 1.1: Danks \'. Rodeheaver. :!6 W. Va. 2113: Core v. 

2·traryt: Evl4ence-P"lure to Stete Pac:ts or EVI-I Marllle.24 w:. Va.35.l: Jo'awcettv.R.Co .• :UW.Va.7411: 
d Eft L"~ tI t I I f Hudgin>' v. Hlmou. 94 Va. 662. 27 S. E. Rep. 6041: N. II; 
e_- ec:. n an excep on .0 an OP ~_ on o. W. R. Co. \'. Auder""u. 110 Va. 10. 17 S. E. Rep. 707: 

'"The case was argued before his election. 'l'own of Sufl'olk \". Parker. 711 Va. 666; Powell v. 
+('ooe. ch. 171. i 19. p. 4It8: "Where the declaration Tarry. 71 Va. 2I>U. 261: Pall"e v. Clopton. 80 GratL 4111/. 

<>r bill shows on its face proper matter for the jurls- and "ot,: Bank v. Waddill. 31 Gratt. 477. and Mt.: 
diction of the court. no exception for want of sucb Peery v. Peery. 28 Gratt. 324. aud Mt •. 
jurh,dlction ~ball be allowed, unleSs It be takeu by In NadenbouHch v. Sharer. :I W. Va. 285, the prlncl
I.lea In abatement. and the plea sball not be received pal case Is cited and the rule as to the time of taking 
aftt"r the defendant has demurred. pleaded In bar. the exceptions Is approved. but the case at bar 
or answered to tbe declaration or bill. nor after a seems to go further and bold that. wbere the excep
rule to plead. or a conditional jud&'ment or decree tion Is to the opinion of the court exPressed In Its 
Ai.i." charge to tbe jury after the evidence is closed. such 

;Appellete PrKtIce- BI... of Exception - Verdict exceptlou may be taken at any time before the 
Contrery to EvI4enc:e-PeUure to Certify Filets or Evl- verdict iM anuounced. Also. In Neill v. ROllers Bros. 
deIlce-Effect.-For the proposition that. on an ex· Produce Co .• 38 W. Va. :!28. 18 S. E. ReP. 1i68. the 
c:eptlon to an opinion of the court overruling a principal ca._e upou the Hame point is approved but 
motion for a new trial on the tlround that the this case bold .. that. where the trial judge, during 
~-erdlct Is contrary to the evtdence. If tbe exception I the progress thereof. In overrulln&, objections to 
states neither the facts proved nor the evidence the admission of testimony. expresses an opinion all 
introduced on tbe trial nor refers to another bill of to the material facts In IMue. In the presence and 
exceptions in which all the facts or evidence aiven hearlnll of tbe jury. so prejUdicial that the error 
<>n tbetrlalls·shown to be stated. the appellate court I cannot be cured otherwise than by Ilrantlnll the 
cannot review the judgment of the court below. tbe party Injured tberebya new trial. In case the ver· 
I)rlnclpal case is cited and followed In the followlug 1 diet Is agalust blm. notwlthstandln&, sucb opiulon 
cases: Mann v. Bryant. 12 W. Va. 525: Adam!! \". Hays. waH not objected to at the time It was so exPressed. 
~ Va. 107.9S. E. Rep. 1019. See. lu accord. Hunter v. It may be taken advantage of on tbe hearlull of a 
Stewart. 28 W. Va. M9: McArter v. Grlllsby. 84 Va. motion for a new trial. and If tbe motion Is over-
1511. 4 S. E. Rep. 8IIIl; Smitb v. Waiker. 1 Call 26; ruled. and proper exceptions taken. the judgment 
Edgell v. Conaway. :u w. Va. 747: Willard v.Over- will be reversed. and a new trial awarded. for such 
seers. 9 Gratt. 1311: Shrewsbury v. Miller. 10 W. Va. error alone. See foot·Me, to Bull v. Com .. 14 Gratt. 
115. 613. 

In McVel&'h v. Allen. 211 Gratt. iiII4, citing the prlncl- In Va. Dev. Co. v. Rich Patch Iron Co .. \18 Va. 7IU. 
pal case. It is beld that. where It does not appear S7 S. E. Rep. ~. It Is held that after final judlflJlent. 
that all tbe evidence given on the issue joined ill and tbe adjournment of the term. the judge 
"tated In the bill of exceptions. an Instruction to the of the court bas no power to .. 1&'0 bills of exception 
jurY that if tbey believe certain facts stated they to rullugs made during tbe term. even though by 
must ftnd for the plaintiff. the appellate court must a&,reement of couusel and leave of the court en· 
reverse the judgment. on the ground that tbe fact..'1 tered of record during the term. See. in accord. 
are too Imperfectly stated to enable the court to WlnRton v. Giles. 27 Gratt. 537. and nolt. The prlncl· 
dedde wbether or not the Instructiou is corre(·t. 11al case Is cited In botb of the above cases. See 
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pared. and may be sill1led by the Judge. either 
during the trial or after it Is ended. during the 
same term. If thl" apt>ears from the v.·hole record. 

• It Is sulllclent. though It I" not expressly stated In 
the bUl of exception,,: but if It does not 80 appear 
from the record. the appellate court cannot 
review the Judgment of the court below upon the 
point. 

•. Telegraph Co.panle_Alteratlon of Message-Ua. 
blllty-inatructlona.-In an action all'aln8t a tele
graph company. for damages "ustalned by the 

123 
plalntUIK by the alteration of a me!l!lage 
sent on their line. ·whereby an order to 
the plaintiffs' factors In Mobile to huy live 

hundred bales of cotton. was altered to twenty
live hundred. but not charging nell'llirence In the 
company. an InKtruction that the ,Iefendant" are 

the loss on the company. they are not entltl .. ·J to 
reco\-er for any loss "ustalned upon it. 

9- .5alDe-.5aID_Sam_Same.-But If tbe plalnWf • 
hent the cotton to Liverpool. not with a pan- of 
taking the profits. If any. but only to IDdemnify 
th<!mKelve .. out of the proceeds to the extent of t!le 
c()~t and the obligations incurred by them. they ® 
not thereby 10he tbeir rlll'ht to recover from the 
company the damages which they would baT" 
IIn~talned if tbe cotton had been "old at Mobil". 

10. Sam_Samo-Same-Same.-'l·be lllaintiff.. Ii 
they Intended to hold the company re"llf>D-il>lt 
for the excells of the cotton purchased. sboulJ. 
a.~ soon as they were al>pri..ed of the purcha~. 

have notlfled the company of "ucb InteDtiuo; 
should have made a tender of such exce ... ~ t, :be 

not re .. ponsible as common carriers but only as 124 
general agent.~. for .. uch groll .. negligence as In 

company on the condition of 11.0, \.aylull tht 
price and all the charges Inciden t·1.o the I·ur
chase: and also. that In case of it-! refu .... lt<> 

law amounts to fraUd. Is not authorized by the 
pleadlnll''': and properly refused. 

5. S •• o-S •• e-Mouure of Damlll'ea-Cue at Bar.
In such calle the factors ha\1ng btlUlI'ht two thou
sand and sc,enty·elght bale .. of collon before the 
mistake In the message wa.~ ascl'rtalned. If the 
company Is liable to the Illainllffs for the damall'es 
arising from the alteration of the me .... all'e. the 
comml ... lons ot the factors upon the purchase of 
the cotton are a \lart of the damages for which the 
company Is lIablc: and the plaintiff!! are not bound 
to aCl"e\lt any offer of the company to pay the 
damages. which exclude .. the .. e commissions. 

6. Sam_5amo-.5am_.5amo.j-Iu lIuch ca.'<e. If the 
company I .. liable to the \llalntlff .. for damall'es 
arising from the alteration of the meKliall'e. the 
measure of these damall'cs Is what wall lo~t on the 
sale at Mobile of the exceS!! of tbe cotton above that 
ordered. or If not"old there. what would have been 
the IOKS on the sale of the cotton at Mobile In the 
condition and circumstances In whleh It wa .. "'hen 
the ml~take wall abcertalned: includlnll' In snch 
lOllS all the proper COHt8 and charll'e .. thereon. 

accept said tender and comply with Its c,,~di· 

tions. they would proceed to lIell Kuch excc:" 2.: 
Mobile. and after crediting sald compa.ny with tbe 
net prollts. 'll'onld look to It for the Liiffercllc., ' ... . 
tv.·een the amount of sucb proceedll and tbt' ..... \ 
of the excells. Includinll' all proper cbarll'e,,: .\Dd 
upon the fallure of the company. after DOti,·C. ll' 

accede to their off"r. they should ba\'e proc<!"ded 
accordinglY. 

This was an action on the case in the 
Circuit court of the city of Richmond, in· 
stituted by John C. Hobson & Son against 
the Washington and New Orleans Telegraph 
Company. The declaration alleged that the 
defendants sent messages for hire; that the 
plaintiffs wishing to send a message or 
order to a commercial house in Mobile for 
the purchase on their account of five hun
dred bales of cotton, on the 2d of March 
18$4 delivered to the defendants at the cit\' 
of Richmond a message to Robert W. Smith 
& Co. at Mobile. to be by the defendants 
conveyed by telegraph to Smith &: Co. and 
paid the defendants the sum dem<:nded 
therefor. That by this message the plain
tiffs directed Smith & Co. to purchase for 
the plaintiffs five hundred bales of cotton. 
That the defendants did not accurately con
Ye), and deliver the message, but altered the 
number five hundred to twenty-fi,-e hundred. 

7. Samo-Same-Samo-.5amo. -When the mistake 
was aKcertalned a part of the cotton was on board 
of a ~hip to be .. ent to Llverl,ool; a part was under 
a contract of affreightment to the same place. but 
not on board. 'l'he whole hhould have been sold 3.>1 

It Wall at Mobile; and the plaintiff .. haYintr Kent it 
to Lh'erpool and sold It there. the loss to the 
company is not to be IncreaKed by this act of the 
plaintiffs. but mUht be ba~ed upon an estimate of an~ the sam.e .so altered the defendants 
wh:lt It would ha\'e Kold for, a part on ship-board i deln-ered to Smith &: Co. That .by reason 
and a part under contract of affreill'htment. 10f the message s? ~lterf'd Smith &: Co. 

8 S -.5ame-.SalDo-Samo.-If the laintlffs Kent bought fO.r the plamtlffs two thousand and 
• ame P seventy-eight bales of cotton. That due 
the cotton to L\"erllool for purposes of sl'eculation. ! notice was given to the defendants of the 
with the intention of takinll' to themsel"e" the, error in the message as delivered to Smith 
prollt ... if any. and in the eveot of a los ... \'i~ltlng I J:. C d f th 'r h f th I' _ _ . _____ ------- -- _ _ _ _ -I' . ..: o. an 0 el pure ase or e p a11l-

generally. monographic 1101, on "llillsofExcc\,tion" tiffs of fifteen hundred and seventy-eigbt 
append .. d to Swneman v. Com .. 2,; Gratt. 1't17. I bales of cotton more than the plaintiffs had 

But. sE'E' Acts of 11001. p. IF6. amendinll' ~ 33t'1> pro· I authorized by their message delivered to the 
vl(llnll' that: An), bill of (,l,,·e\'tlt.ns may be tend· I defendants; and the defendants were re
ered the ju,b:e and ~lllncd by him. either during I que!lted to relicve the plaintiffs of the exCt'!S 
the term at which tbe opinion of the ('ourt hi' of the purchase by paying the costs thereof 
announced. to which excel,tion I .. taken. Qr In \'ac"-I and the charges and expenses attending the 
tlon. w!lhln thirty days aftt'r the end of such term. same, or that they would be held 
or at such other time as the partie ... by COil sent 1125 bound for any loss or damage "on the 
entered of record. may agree upon. See al .. ". 'W. sale thereof. That the defendants 
Va. ('ode 18l1li. ch. 131. S9. refused to assume the purchase and relie\'c 

ITelegraph Companles-Alleratlon of Message- the plaintiffs; and that upon a sale thereof 
neuuro of Damage&-Cue at Bar.-See the principal I by the plaintiffs the loss on the fifteen hun
case cited in W. U. 'l·el. Co. v. Reynolds. 77 Va. 176.187. dred and seventy-eight bales of cottOD 'll'as 
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ten thousand dollars. By reason whereof, 
the defendants became liable to pay to the 
plaintiffs the said sum, &c. 

The defendants demurred to the declara
tion; but at the November term 1855 of the 
court. the demurrer was withdrawn, and 
the issue was made up on the plea of not 
gltilty. The cause came on for trial on the 
19th of November, and was adjourned to the 
21st, when the jury found a verdict for 
the plaintiffs for seven thousand three hun
dred and forty-one dollars and forty-five 
cent!>, with interest thereon from the 26th of 
Ma rch 1855 till paid. 

The defendants filed three bills of excep
tion to rulings of the court. One was to 
the refusal of the court to give certain in
structions asked for by the defendants, and 
to an instruction given by the court. An
other was to the refusal of the court to 
grant them a new trial, which was asked on 
three grounds: 1st. That the verdict was 
contrary to the evidence: 2d. That the 
instructions given by the court were erro
neolts: 3d. On the ground of newly discov
ered evidence. The other exception was 011 
the ground of the refusal of the court to 
arrest the verdict. 

An objection was raised in this court, 
that it did not appear that the exception 
first above stated was taken before the jury 
retired to consider of their verdict. The 
facts on this point are stated by Judge 
Daniel in his opinion. 

The evidence stated in the first bill of 
exceptions, are letters, and accounts ren
dered, which were admitted by the defend
ants as if regularly proved, interrogatories 
by both plaintiffs and defendants, and the 

answer", thereto by a witness, inter-
126 rogatories by the *defendants, and the 

answers thereto by the plaintiffs, and 
an agreement of certain facts by the par
ties. It appears from this evidence, that 
on the 2d of March 1854 Hobson & Son sent 
a message from Richmond to Robert W. 
Smith & Co. at Mobile, by the Washington 
and New Orleans telegraph company's line, 
directing them to purchase for the Hobsons 
five hundred bales of CottOIl at or under 
nine cents. This me!\sage was altered on 
the route to twenty-five hundred bales; and 
owing to some injury to the wires between 
Macon in Georgia and Mobile. was not de
li vered at the latter place until the 9th of 
the month. On the 3d of March Hobson & 
Son wrote to Smith & Co. advising them of 
their dispatch of the previous day; but ow
ing to a derangement in the mails. this 
letter was not received in Mobile until the 
13th. 

On the receipt of the telegraphic message 
Smith & Co. sent to the office to know 
whether it was correct. and recehoed it 
again: And thereupon they purchased two 
thousand and seventy-eight bales of cotton 
before they were informed of the mistake. 

On the i6th of March S. Mowry, jr., the 
president of the telegraph company, tele
graphed from Macon .to an agent of the 
company in Mobile, and directed him to say 
to Smith & Co. "if they hold the company 

liable for any damages on the two thou
sand bales of cotton, hold it until I get 
there or you hear from Ole. I leave here 
to-night for your place." Mowry arrived 
at Mobile prior to the 20th of the month; 
and in interviews between Smith & Co. and 
himself, he proposed to take the fifteen 
hundred and seventy-eight bales at its cost, 
exclusive of the commission of two and a 
half per cent. charged by Smith & Co. for 
the purchase of the cotton. This proposi
tion Smith & Co. declined for their princi
pals, but proposed to lose one-half of their 
commissions. 

At the time these propositions were 
127 made, Smith & *Co. had made a con-

tract for the shipment of one thou
sand bales of the cotton to Liverpool, of 
which all but two hunc1red and sixteen bales 
were on board of the ship prior to the 18th of 
the month. On the 21st they wrote again to 
Mowry, and said. they had, since writing 
to him on the 20th, received a telegraph 
from Hobson & Son, by which they felt 
authorized to say that Hobson & Son would 
take the one thousand bales shipped to 
Liverpool, provided he would take the one 
thousand and seventy-eight bales.at prime 
cost with Smith & Co. 's charges. Mowry 
declined to accept the propositions of Smith 
& Co. His note is dated March 21st. 

The one thousand and seventy-eight bales 
were sold in Mobile, at a loss of but eighty
se,·en dollars and seventy-two cents; but 
the loss on the five hundred bales shipped to 
Li verpool excee(led seven thousand dollars. 

It was admitted by the plaintiffs that 
Mowry was prepared to carry into effect his 
proposition to take the cotton if it had 
been accepted; and that the loss on the cot
ton shipped to Liverpool arose from a de
cline in the price. And the defendants 
contended, from the answers of the plaintiffs 
to interrogatories filed in the cause, that 
the plaintiffs shipped the cotton to Liver
pool on their own account, intending, if 
there should be a profit thereon, to appro
priate it to themseh·es. 

When both the plaintiffs and defendants 
had introduced their evidence and rested 
their case. the defendants moved the cOllrt 
to instruct the jury as follows: 

1. The jury are instructed. that the de
fendants are not in this action to be con
sidered as held responsible as common 
carriers but as general agents. not responsi
ble for damages, reslllting from a mistake 
or misdelivery of a message, except in cases 
of such gross and culpable negligence as 

in law amounts to a fraud. 
128 *2. If the jury shall believe, front 

the evidence in the cause, that S. 
Mowry in good faith offered to relieve the 
plaintiffs from all personal and remote loss, 
charges or damages, and when he made the 
said offer, proposed so to relieve and indem
nify them for all losses, contingenCies and 
resulting damages, by reason of the mis
take in this message, at the time the said 
offer was so made, which was refused by 
their factors, the Messrs. Smith & Co. 
solely on account of the refusal of the said 
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Mowry to pay to their factors their commis- nized themselves as the purchasers of the 
sionR, and for no other cause, then the said cotton, and immediately informed the tele· 
offer so made and refused destroyed all graph companl" of the mistake they had 
privity of action as between the plaintiffs made in transmitting said message, and 
and defendants, and left the question of that they would be held responsible for any 
commissions one to be settled between the damage resulting from said mistake. and 
said Smith & Co. and the delendants. And held the cotton only for the purpose of en· 
if the plaintiffs, by their said factors refus- forcing and securing that responsi· 
ing to release them from their liabilities in 130 bility, the defendants *are liable to 
cODl'equence of the demand by their said the plaintiffs for any damages result
factors for commissions of the said Mowry, ing from said mistake. and that the usual 
sustained damages, remote or proximate, and proper commissions charged by said 
the said loss, in damages, was not in law agents in Mobile for the purchase of cotton 
proximate to the mistake in the delivery of are to be considered as a part of the cost of 
the message. but immediately resulted from the cotton, as much as that of weighing and 
the refusal of the said factors (the Messrs. brokerage, and the statement by the agents 
Smith & Co.) to release them from the con- (Messrs. Smith & Co.), after their commis' 
tract of purchase; and they must find on sions had been earned by the purchase of 
the facts for the defendants in this action. the cotton, and after the defendants had reo 

3. If the jury shall belie"e, from the evi- fused to indemnify the plaintiffs for the 
dence, that when the one thousand bales of amount of commission, that the said agents 
cotton shipped by the factors of the plain- would not claim commission, unless the 
tiffs to a foreign .market, it was by them defendants were made liable, was not bind
shipped on account and for the plaintiffs, ing on the said Smith & Co. and did not 
with a "ie,v of taking advantage of the impair the defendants' liability for the 
fluctuations in the market-and if they damage resulting from the alteration of the 
shall, from the evidence, further believe message. 
that a large ptofit instead of a loss had been And the court refu",ed to give the instruc
realized on the quantity so shipped, the tions moved by the defendants, and to give 
plaintiffs would not have and in point of the instruction moved by the plaintiffs; but 
fact did not intend to account to and with instructed the jury that, if the jury belie\"1! 
the defenliants for the profits-then, in from the evidence that the message of the 
that case. they must find for the defendants. plaintiffs. directing the purchase of fin 

The jury are further instructed, that hundred bales of cotton, was delivered te. 
129 should they believe, *from the evi- the defendants to be transmitted, and they 

dence, that if the entire quantity of undertook to transmit it for the hire of one 
cotton ordered had been by the factors of dollar and seventy-nine cents, and said 
the plaintiffs sold in Mobile,' that there message was altered by the negligence and 
would have been no greater loss than was mismanagement of the telegraph company. 
sustained in the sale of the one thousand or its agents, during its transmission, to 
and seventy-eight bales-then, in that case, an order for the purchase of twenty-five 
the measure of damages must be the ascer- hundred bales of cotton, and so delivel'E'd by 
tained loss. if any, on the said one thou-I the said company to the agents of the 
sand and seventy-eight bales-and any loss plaintiffs in Mobile as the true message of 
or damage sustained by the plaintiffs in the said plaintiffs, and said agents, in good 
consequence of the shipment of the cotton faith, and relying on said message as th~ 
to ~iverpool. after the offer of S. Mowry to true and real message of said plaintiffs. 
indemnify the plaintiffs, was not in law purchased a larger quantity than five hun· 
proximate or referable to the acts of the dred bales of cotton-then, although be
defendant, but were referable to the unau- tween themselves and their said agents the 
thorized acts, so far as the defendants are plaintiffs recognized themselves as the pur
concerned, of the plaintiffs. chasers of the cotton, and immediately 

And the plaintiffs moved the court to in- informed the telegraph company of the mis-
struct the jury as follows: take they had made in transmitting said 

If the jury believe, from the evidence, message, and that they would be 
that the message of the plaintiffs directing 131 *held responsible for any damage r~· 
a purchase of five hundred bales of cotton, sulting from said mistake. and held 
was delh'ered to the defendants to be trans- the cotton only for the purpose of enforc
mitted, and they undertook to transmit it ing and securing that responsibility-the 
for the hire of one dollar and seventy-nine delendants are liable to the plaintifis for all 
cents. and said message was altered by the damage sustained by the plaintiffs by rea
telegraph company during its transmission, son of the said neglifence, and the nsual 
to an order for the purchase of two thou- and proper commiSSions charged by said 
sand five hundred bales of cotton, and so agents in Mobile for the purcbase of said 
delivered by the said company to the agents cotton, and paid by said plaintiffs, are to 
of the plaintiffs in Mobile as the message be considered as a part of the costs of said 
of said plaintiffs, and said agents in good cotton, as much as the cost of weighing 
faith, and relying on said meRsage "as the and brokerage. 
true and real message of the plaintiffs, pur- To which opinion of the court refusing 
chased a larger quantity than five hundred their said instructions, and giving the 
bales, then, although between themselves instructions aforesaid, the defendants ex
and their said agents the plaintiffs recog- I cepted. 
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Upon the finding of the verdict by the ence to the only bill of exceptions in which 
jury on the 21st of November, the record any portion of said facts or evidence is 
states, that thereupon the defendants moved certified, namely, the bill of exceptions to 
the court to set it asidE' and grant them a the ruling of the court, refusing to 
new trial: And because the court was not 133 give certain instructions *prayed 
advised of its judgment to be given 'in the for by the plaintiffs in error, and 
premises, time was takep to consider giving other instructions. It is true, that 
thereof. Then follows the entry in the rec- in the first mentioned bill of exceptions, 
ord in relation to the list of exceptions the motion to set aside the verdict is 
above stated. stated as being for the causes: "1st. That 

On the 12th of February 1856, which was the "erdict was contrary to the evidence: 
during the same term of the court, the 2d. That the instructions gh'en by the 
court overruled the motion for a new trial. court were erroneous: And 3d. On newly 
And thereupon the defendants nloved the discovered evidence." And it is argued, 
court to correct (arrest) its judgment upon that as the only instructions of the court, 
the verdict: which motion was also over- of which mention is made in the cause, are 
ruled. And the defendants excepted on contained in a bill of exceptions which has 
both grounds. a certificate of the evidence on which the 

The bill of exceptions taken to the refusal motions of the parties and the rulings of 
to grant a new trial, did not set out either the court, in regard to the instructions, 
the facts proved or the evidence given on were founded, there arises a necessary im
the trial, nor did it refer *0 the other bill plication of an intention to refer to said cer
of exceptions in which evidence was set tificate as a means not only of testing the 
out. The court having expressed no opin- correctness of the rulings of the court in 
ion upon the after-discovered evidence, it is regard to the instructions. but of determin
unnecessary to state it. ing also whether the verdict was or was not 

The grounds of the motion in arrest of contrary to the evidence. I do not perceive 
judgment, is that the state courts had no the necessity of such an implication; but, 
jurisdiction in the case, but that the suit were we to concede that there was the im
should have been brought in the United plied reference contended for, I do not think 

States court. And this on the ground, the concession would be of any avail to 
132 that *the defendants lived in various the plaintiffs in error. By such a reference 

states, and that the line of the com- merely, the certificate of the evidence on 
panyextended through the several states which the instructions were asked, could 
from Washington to New Orleans, and could not be substi tuted for the certificate of the 
not be subjected to the jurisdiction of any facts or evidence in the cause, which it is 
one of the states through which messages necessary, for a party complaining of a 
were sent. verdict, to obtain, in order to have a judg-

Upon the application of the defendants, ment overruling his motion to set aside a 
this court granted a supersedeas to the \'erdict as contrary to the evidence, re
judgment.' viewed in an appellate court. In a bill of 

The case was elaborately argued by John exceptions t~ the ruling of a court refusing 
H. Gilmer of Richmond and Curtis of to give instructions, it is only necessary for 
Boston, for the appellants. and by Macfar- the exceptor to set out so much of the evi

dence, or to state the tendency of so much 
land and Patton, for the appellees. of the evidence as is essential to show the 

DANIEL, J. I think it.is quite clear, relevancy and applicability of the instruc
that the Circuit court committed no error in tions to the case. To such an extent only 
overruling the motion to arrest the judg- does such a bill of exceptions generally 
ment. Had the fact, upon the assumption undertake to give a history of the 
of which the motion was grounded, namely, 134 proofs in the cause. *It may, and 
that the parties defendant to the action sometimes does set out fully all the 
• 'were residents of other and different states evidence of either side, down .to the period 
than Virginia," been fully proved, it would of the ruling of the court, objected to; yet, 
have presented no reason for arresting the as instructions may be, and often are 
judgment. No question of jurisdiction I prayed for, and given or refused before the 
arising upon such supposed fact could be testimony is closed, such a bill of excep
made, except by plea in abatement offered tions cannot, of itself merely, be relied on 
before the defendants had pleaded in bar. as a complete statement of all the facts or 
Code, ch. 171, f 19, p. 648. all the evidence on which the jury rendered 

It seems to me, also, free from serious their verdict. It could not be so relied on, 
doubt, that we are precluded, by the state even though it should in terms purport to 
of the record, from reviewing the action of be a statement of "all the evidence in the 
the Circuit court in overruling the motion cause," as was the case in Brooke v. Young, 
for a new trial, on the score of the verdict 3 Rand. 16; for the reason stated by the 
being contrary to the evidence. In the bill court in that case, that "although the evi· 
of exceptions to the judgment of the court dence stated in the bill might be all when 
overruling this motion, there is no certifi- it·was sealed, there might be other impor
cate of the facts proved, or of the evidence tant facts brought forward afterwards." 
given on the trial; the bill is silent as to For these reasons, the supposed implied 
the facts and evidence on which the verdict reference to the certificate in question could 
was fo~nded, and makes no direct refel'- not justify us in regarding it as a certificate 
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of all the evidence in the cause. No refer- the instructions aforesaid, the defendants 
ence could produce that effect which did except, and pray that this their bill of 
not, in express terms, or by the clearest im- exceptions may be signed, sealed and reo 
plication, show that such certificate was served to them; which iR done accordingly." 
referred to and adopted, not merely as a Immediately succeeding the bill of extep
statement of all the evidence given in at tions is the following entry: "And now at 
the time of its being made, but as a state- this day of the flame term last mentioned, 
ment of all the evidence before the jury at to wit, Tuesday the 12th day of February 
the time of rendering the verdict. 1856 (being the same day and year fin;t 

The question which it would seem most herein mentioned), came again the parties 
proper to consider ne.xt, is, whether there I aforesaid, by their attorneys; and there· 
IS such a record of the exceptions of the upon the court having maturely considered 
plaintiffs in error to the ruling of the court the motion of the defendants to set aside 
in respect to the instructions, as warrants the verdict of the' jury in this cause, and to 
us to pass upon the propriety of such rul- grant them a new trial of the same, doth 
ing. There are three papers sent to us as overrule the said motion. Whereupon the 
constituting parts of the record, which defendants moved the court to correct 
purport to be bills of exceptions taken by (which ought to be, doubtless, to arrestj 
the plaintiffs in error to opinions of the its judgment upon the said verdict; which 
court given against them in the cause. to motion was also overruled." 
wit, a bill of exceptions to the ruling of The judgment is then given, and at the 
the court, refusing certain instructions and foot of it is the following: "Memorandum. 
&,iving others (the one immediately under The defendants aforesaid, by their attor· 

consideration); a bill of exceptions to ney, this day excepted to two opinions of 
135 the opinion of the court "overruling the court given against them, and tendered 

the motion for a new trial, and a bill their bills of exception thereto: and also 
of exceptions to the judgment of the court tendered a bill of exceptions to an opinion 
overruling the motion in arrest of judg- of the court given against them on the 21st 
ment. day of November 1855: which bills were 

The yerdict of the jury was rendered on reserved, signed and sealed by the court, 
the 2bt of November 1855. Immediately and ordered to be made parts of the record 
succeeding the entry of the verdict is the in said cause. And the two first mentioned 
following: •• And thereupon the defendants of said bills are in the words and figures 
moved the court to set aside the said ver- following, to wit." The bill of exceptions 
dict and grant them a new trial herein. to the opinion of the court refusing to grant 
But because the court was not then advised the new trial, and the bill of exceptions to 
of its judgment to be given in the prem- the opinion overruling the motion in arrest 
ises. time was taken to consider thereof." of judgment, are then set forth. 
Immediately succeeding this is a statement It is proper to add here (what ought per
by the clerk as follows: "The following is haps to have been stated before), that the 
a bill of exceptions to an opinion of the transcript of the record is headed as fol
court given against the defe.dants afore- lows: "Pleas before the Circuit court of 
said, on the said 21st day of November 1855, the city of Richmond for the trial of 
but which was not recei'\"ed by the clerk 137 civil causes, "held at the state court· 
till the 12th day of February 1856." The house in the said city, on Tuesday 
bill of exceptions is then set Oltt, commenc- the twelfth day of February in the year 
ing with the following caption: "Be it one thousand eight hundred and fifty-six." 
remembered, that on the trial of this cause, We judiCially know that the November 
the counsel of the plaintiffs introduced the term of the Circuit court aforesaid might 
following evidence." The bill proceeds to continue for such a space of time as wonld 
set out certain written statements of the include the 21st day of November 1855, and 
admissions of the parties. letters, accounts, 12th day of February 1856. We find no 
interrogatories, and answers thereto; and difficulty, therefore, in construing the in
after so doing, states "and here the plain- volved and apparently self-contradictory 
ti ffs rested their case." It proceeds then entry followi ng the bill of exceptions. as 
to recite that the defendants introduced meaning to indicate that the day on which 
certain evidence (setting it out) "and rested the final judgment was rendered, to wit. 
the case." "The counsel for the defendants the 12th day of February 1856. was the saDIe 
(in the language of the bill) then moved with that. as of which the transcript is 
the court to instruct the jury as follows." entitled. that being "the same day and 
The instructions are set out, and the recital year first herein (that is. in the record) 
proceeds, "And the plaintiffs moved the mentioned;" and that said day was a day 
court to instruct the jury as follows." The of the term at which the verdict was reD
instructions are set out, "And the court dered, the sai6 term being "the same term 
(in the language of the recital) refused to last mentioned" in the record. 
give the instructions moved by the defend- From this view of the record, it seems tn 
ants and to give the instructions moved by me that there exists no valid objection to 
the plaintiffs, but instructed the jury that." the bill of exceptions, growing out of the 
&c. After stating the instructions given time of its being received, sealed and made 

b.v the court, the bill concludes, • 'To a part of the record. According to our 
136 which opinion of the court *refusing practice. it is not necessary that a bill of 

their said instructions, and giving exceptions should be tendered immediately 
.. :. .' ,.~ 
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on the transpiring or happening of the 
action of the court to which a party excepts. 
It is true, that when the character of the 
exceptions is such that little delay is occa
sioned by the preparation of the bill of 
exceptions, it is IJOmetimes immediately 
prepared and disposed of; and in such case, 
a memorandum of the transactions is 
usually made in the minutes of the pro
ceedings of the day. But as in a great 
number, perhaps a majority of cases, serious 
delay and inconvenience would result from 
stopping the progress of the trial to prepare 
bills of exceptions to the rulings of the 
court, a practice, sanctioned by long usage, 
has prevailed, for the counsel desiring to 
except to any opinion of the court given 

against them on the trial, simply to 
138 state *to the court that they intend 

to save the point, and ask the court 
to note the exception, and afterwards dur
ing the term to prepare the bill of excep
tions, and tender it to the court for its 
signature. Such was the practice which 
prevailed under our law of 1819, which fol
lows substantially the provisions of the 
statute of Westm. 2, 13 Edw. 1, ch. 31. I 
do not think that any such change in the 
law has been introduced by the 8th section 
of chapter 177 of the present Code, as re
quires us to declare that such a practice is 
no longer to be allowed. The bill of excep
tions in question having been tendered and 
signed not only at the same term at which 
the verdict and judgment were rendered, 
but at the time of the rendering of the 
judgment, was, it seems to me, clearly in 
time. 

The important difficulty, however, in 
respect to the bill of exceptions here, arises 
not out of the time of its being tendered 
and sealed, but out of the fact that neither 
in the bill itself nor in the entry of its 
being made a part of the record, is there 
any distinct averment of the fact that the 
exception to the opinion of the court refus
ing the instructions, was taken at the time 
of the rendering of the opinion, or indeed 
at any time before the verdict was rendered. 

The presence of this last mentioned fact 
is essential to entitle a party relying on a 
bill of exceptions, to claim any benefit from 
bis bill. It is incumbent on him to show 
that he saved the point or took the exception 
in the manner already indicated, or in some 
more solemn form, either at the time when 
the opinion of which he complains \vas 
Jiven, or at least before the verdict of the 
Jnry was rendered. In the absence of such 
showing, justice to his adversary would 
require that he should be held to ha\"e 
yielded to said opinion. It is not just or 
reasonable that he should be allowed to 
take his chance before the jury, and in the 

event of defeat, then to deprive his 
139 successful opponent *of the benefits 

of the verdict by an exception, which, 
if insisted on during the trial, might have 
been met and counteracted by the latter. 

It seems to me, however, that the plain
tHIs in error, notwithstanding the omission 
of th~~ to state expressly all.d directly 

that the exception was taken at the triat, 
have yet' shown, with satisfactory cer. 
tainty, that such was the fact. Fdr whilst 
neither the bill of exceptions nor the mem~ 
orandum of its being made part of thcr 
record, contains a positive averment that 
the exception was insisted on during the' 
trial before the jury, they do not, in my 
opinion, when read together, amount to an 
averment inconsistent with the existence' 
of such a fact. The most that can be said 
of the effect of the two statements taken 
together, is that it leaves it somewhat ill 
doubt whether such was or was not the fact. 
A legal and satisfactory explanation of this 
doubt in favor of the existence of the fact, 
I think, arises out of evidence afforded by 
other portions of the record, and certain 
presumptions springing from the very 
nature of the transaction. 

We have seen that the memorandum 
at the foot of the judgment, in speaking of 
the bills of exceptions to the opinions of 
the court overruling the motion for a new 
trial, and the motion in arrest of judgment, 
says, in respect to them, tbat the defend
ants "this day excepted to two opinions 
of the court given against them, and ten
dered their bills of exceptiotl thereto;" but 
when it comes to speak of the bill in ques
tion, it says, "and also tendered a bill of 
exceptions to an opinion of the court given 
against them on the 21st of November 
1855." From the marked difference of the 
terms used in reference to the first two 
bills, from those used in reference to the 
bill in question, there arises an inference, 
little inferior in force to an express nega
tive of the fact, that the exception to 
which the last bill refers was made at 

the time of the entry. Why say. in 
140 *respect to the first two, that the de-

fendants this day excepted, &c., and 
tendered their bills, &c., and of the bill in 
question, merely that they tendered a bill 
to an opinion given before, if there was not 
a purpose to convey the idea that the ex
ception to said opinion was not taken on 
that day? 

The last day preceding that mentioned in 
the record, is the day on which the trial 
was had and the verdict given; and When 
we look to the bill of exceptions, we see 
that the defendants did except at some 
period of time: And it seems to be con
ceded, that if the bill in its conclusion had 
spoken in the past instead of the present 
tense; had used the terms "excepted and 
prayed," instead of saying "except and 
pray;" that those terms, taken in connec
tion with the memorandum aforesaid, and 
all the recitals of the bill, would have 
shown sufficiently that the exception was 
taken at the time of the ruling of the court 
in respect to the instructions. 

I do not think that the mere circumstance 
that the party, in reciting the fact of his 
excepting to the opinion of the court, has 
adopted the present instead of the past 
tense, should work the important result of 
making' the bill conclusive proof that the 
exception was not taken till after the ver-
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dict. In drafting the bill. the slightest to the defendants in error. by adopting a 
inadvertence might cause the one ex prell- similar course here. A bill of exceptions, 
sion to be used instead of the other. The it is true, is a part of the record, and may 
bill of exceptions may have been prepared not be contradicted by evidence extrinsic 
at the time of the trial. though not tendered of the record. Still, it is not an elS8ential 
to the judge for his signature till the time portion of the regular aod necessary history 
of the rendering of the judgment; and in of the steps in a cause, its whole parpose 
such case, the language might have been being to bring into the record matters of 
very properly used. which the account of the ordinary proceed· 

We have seen that the verdict was imme- ings would otherwise take no notice. It is 
diately followed by a motion for a new made a part of the record only at the in· 
trial; which the court took time to consider. stance of counRel; and the counsel and coart 
The bill of exceptions in question may, concur in making it up. When, therefore. 
though perhaps then ready, have been with- on comparing a bill of exceptions with the 

held to await the action of the judge entry of its being received as part of the 
141 on the motion *for a new trial, which, record, and other portions of the record. 

if granted, would dispense with the such a doubt arises as we have here, I think 
signing and recording the bill of excep- that the expressions out of which the doubt 
tiol1s. There is always a strong presump- arises may be construed in reference to the 
tion that the judge wonld not sign a bill of circumstances shown by the record to have 
exceptions to an opinion given on the trial, existed at the time the bill was tendered 
un less the exception was taken in time; and and received. The bill here having been 
as the bill of exceptions here was filed at tendered before or at the time of rendering 
the time of the rendering of the judgment, the judgment, when, not only according to 
when. as appears by the amendments of the all presumption independent of the record. 
record, the defendants in error were present but also according to the averments of thr 
by their attorneys, we ha\"'e a still further record, the defendllnt& in error were present 
presumption, and one of great force, in by attorney, I am of opinion that the pt't
favor of the conclusion that the exception sumptions arising from this state of facts, 
must have been taken at the proper time, taken in connection with the other consid
and that all was rightly done in respect to erations already adverted to, justify and 
the bill, arising from their failure to object require such an interpretation of the am
to its being received and entered. bignous expressions in the record as will 

Little aid in determining the question sustain the validity of the bill_ In cases 
under consideration is derived from a ref- where the bills of exceptions to rulings at 
erence to the decisions of other states; as the trial are not tendered till at some day 
each state has moulded for itself, either by subsequent to that on which the final 
statute or the decisions of its courts, a 143 judgment is *rendered, I think that a 
practice in the matter of bills of exceptions, more rigid rule should be observed. 
varying in a greater or less degree from In such caaes, the record ceasing to afford 
the practice observed in any other state. any longer evidence of the continUed pres
The case of Harlow v. Humiston, 1\ Cow. ence of the opposing party or his counsel. 
R. 189, however, seems to me to furnish I think, that a party, who may have thus de
strong persuasive authority in favor of the layed to tender his bill, should be held to 
bill of exceptions in this case. In that show, by avt'rments of the record, free from 
case an exception was taken by the defend- reasonable doubt, that the exception was 
ant below to a charge by the court to the taken at the time of the ruling of the court 
jury. The bill of exceptions, after stating excepted to, or at least before the finding 
the charge, concluded thus: "The jnry of the verdict by the jury. 
retired, and returned and delivered their The rulings of the court in regard to the 
verdict in favor of the plaintiff for fifty instructions being thus, as I conceive, pro~ 
dollars damages. To-all which charge the erly before us for review, I shall proceed 
counsel for the defeudant excepted." By briefly to consider them. And it BPemll tt> 
the laws and practice of New York it was me that the court did not err in rt'fusing 
necessary that the exception to the charge to give the first instruction prayed for by 
should have been taken before the verdict the plaintiffs in error. The declaration did 
of the jury was rendered, and it was obvious not charge that they had been guilty of any 
that there was doubt, from the conclusion want of diligence; did not impute to them 
of the bill, whether the exception had been any negligence in the transmission of the 
taken before or after verdict; and an ob- message; and there was no question of 
jection to the bill was urged on that score. negligence before the jury. 

The objection in the appellate court I think thatthe court also properly refused 
142 was overruled, the chief *justice. to give the second instruction asked by the 

Savage, in rendering the opinion of I said plaintiffs in error. If the company. 
the court, remarking, "It is objected that 'I' by reason of their having sent to Messrs. 
the exception came too late, and that it ill Smith & Co., the factors of the defendants 
too general. We must presume it was taken in error, a message to purchase a larger 
in time; otherwise, the court would not quantity of cotton than the quantity meD
have allowed it." tioned in the message which the company 

I do not think that under the circum- were authorized to transmit, had rendered 
stances of this case we should violate any themselves liable to relieve the defendants 
rule or incur any hazard of doing injustice. in error of any excess of cotton purdlased 
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by their factors, in pursuance of the fil"5t 
mentioned message, no reason is perceived 
why the company was not equally bound to 
relieve them of all loss or obligation by 
them incurred on account of the accustomed 
and reasonable commissions of their factors, 
charged for effecting the purchase. And 
upon the supposition, therefore, that Smith 
&: Co. would have been bound to accept, 
in behalf of their principals, an offer by 

the company, or an agent of the com-
144 pany, to pay all the costs and ·charges 

of the purchase of such excess, in
cluding the commissions aforesaid, on re
ceiving such excess, or else release the 
company from any responsibility the said 
company were under to the defendants in 
error for having transmitted a wrong mes
sage, they were not bound to accept any of
fer of the kind which did not include the 
commissions aforesaid. 

In respect to the rulings of the Circuit 
court in refltsing to give the third instruc
tion asked by the plaintiffs in error, and in 
giving the instructions which it did give, 
it was, I think, the duty of the defendants 
in error, as soon as they were apprised of 
the mistake or alteration in their message, 
and of the purchase, by their factors, of 
the two thousand and seventy-eight bales 
of cotton, if they intended to hold the com
pany responsible for the excess of cotton 
over the five hundred bales, to have notified 
the company of such intention; to have 
made a tender of such excess to the com
panyon the condition of its paying the 
price and all the charges incident to the 
purchase, and to have also further notified 
the company, that in case of its refusal to 
accept said tender, and comply with its 
conditions, they would proceed to sell such 
excess at Mobile, and after crediting said 
company by the net proceeds, would look 
to it for the difference between the amount 
of such proceeds and the cost of the excess, 
including all proper charges: and on the 
failure of the company, after notice, to 
accede to their offer, they ought to have 
pro..:eeded to act accordingly. I do not 
think that the duty of the defendants in 
error, upon such failure of the company, in 
respect to the disposition of the five hun
dred bales of the excess, two hundred and 
eighty-four bales of which the testimony 
tends to show was on shipboard, and two 
hundred and sixteen under a contract of 
affreightment, varied substantially from 
their duty in this regard respecting the 

one thousand and seventy-eight bales 
145 ·which they proceeded to sell at Mo-

bile. The principles and rules regu
lating the subject. required, as I conceive, 
a sale of said five hundred bales also at the 
nearest market (Mobile), to be taken by the 
purchaser or purchasers as it stood, namely, 
two hundred and eighty-four bales as on 
shipboard, and two hundred and sixteen 
bales as under a contract of affreightment. 

The defendants in error had no right to 
subject the company to the hazards attend
ant upon sending the cotton to a foreign 
market. The loss (if any) which they had 

incurred on the said five hundred bales at 
the time of the refusal of the company to 
relieve them of the excess of cotton pur
chased. was the difference between the cost, 
including all proper charges, and its then 
present net value. Notwithstanding the 
refusal of the company to relieve them of 
the excess, or to have any thing to ~o with 
it, they had no right to subject the company 
to the hazards of any greater loss. These 
views are, I think, fully sustained by the 
principles to be deduced from the cases of 
Sands &: Crump V'. Taylor &: Lovett, 5 John. 
R. 395; Cornwal v. Wilson, 1 Ves. sen. R. 
509; Kemp v. Pryor, '1 Ves. R. 237; Chap
man v. Morton, 11 Mees. &: Welsb. 533; and 
the doctrines on the subject stated in Paley 
on Agency, ch. I, 1'1. The only doubt on 
the subject, arising from the consideration 
of these authorities, is whether the defend
ants in error. nohl'ithstanding their notice 
to the company of their purpose to send on 
the five hundred bales, and hold it respon
sible for the loss that might arise, and the 
company's refusal to take it off their hands, 
have not, by sending the cotton to Lh'er
pool instead of selling at Mobile, lost all 
right to recover of the company for the loss 
which might have been sustained on the 
said five hundred bales in case it had been 
sold in Mobile. I do not think, however, 
that if the defendants in error sent on the 

cotton, with the intention not of tak-
146 ing to themselves the profits ·which 

might arise from a sale of the said 
five hundred bales in Liverpool, but of in
demnifying themselves out of the proceeds 
of sale to the extent of the costs and obli
gations incurred by them by the purchase, 
they thereby. in the event of a still greater 
loss growing out of sending the colton to 
Liverpool, lost any right they may have 
had to recover of the company for the loss 
that would have been sustained had the 
cotton been sold at Mobile, on ·the refusal 
of the company to relieve them of the 
excess. 

On the other hand, if the defendants in 
error sent the fi"e hundred bales aforesaid 
to Liverpool for purposes of speculation. 
with the intention of taking to themselves 
the profit in the event of a profit, and in 
the event of a loss, of visiting the loss 
on the company, the case in respect to said 
five hundred bales would, I think, be differ
ent. They could not claim all the benefit. 
of a complete ownership of the property, 
and in case of a loss. demand of the com
pany to make good the loss. Parties thus 
situated, if they do not abandon the prop
erty, cannot, in case they mean to sue for 
damages, go further, in dealing with the 
property retained by them, than to look to 
it as in the nature of a pledge, which may 
be sold for their indemnity. And it seems 
to me, therefore, that the purposes and ob
jects of the defendants in error in forward
ing the fi,·e hundred bales aforesaid to 
Liverpool, was a matter proper to be sub
mitted to the jury for their consideration. 
in passing upon the damages in respect of 
the five hundred bales. Whilst, therefore, 
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I think that the Circuit court did right in 
refasing to give the third instruction prayed 
for by the company as asked, I think. it 
ought, in lieu of said instruction, to have 
modified the instructions which it did give, 
in accordance with the foregoing views. 

There was, as has been already stated, 
no issue of negligence on the part of 

147 the company in transmitting *the 
message, in the case; and the in

structions of the Circuit court, so far as 
they make the right of the defendants in 
error to depend in any manner on its ap
pearing to the jury that the message was 
altered by the negligence of the company, 
were, I think, erroneous. On the first view 
of the case I was strongly of the impression 
that the questions, whether the jury might 
or might not regard the company as a com
mon carrier, and might or might not infer, 
from the facts in the case, such an implied 
contract as the law attributes to common 
carriers, were properly before us in passing 
upon the instructions. But upon further 
reflection, I am of the opinion th1t they 
are not. If the plaintiffs in the action 
desired to get an instruction from the court 
on these matters, they ought to have stated, 
hypothetically, the evidence from the belief 
of which the jury were to ascertain that 
the company was a carrier, and from which 
they were to infer the implied contract 
aforesaid, and to have set out in the in
structions the character of such implied 
contract. This was not done. And there 
being in the caee no instructions asked for 
so framed as properly to elicit from the 
Circuit court any expression of opinion on 
said questions, it seems to me that the Cir
cuit court, in saying to the jury, that "if 
they believe from the evidence that the 
message of the plaintiffs directing the pur
chase of five hundred bales of cotton, was 
delivered to the defendants to be trans
mitted, and they undertook to transmit it 
for the hire of one dollar and seventy-nine 
cents," and should also believe the other 
facts hypothetically stated as the grounds 
of a recovery, the defendants were liable, 
is, in respect of the contract and undertak
ing of the company, to be understood as if 
it had said to the jury, that if they believed 
that the company undertook to transmit the 
message accurately and correctly for the 

hire aforesaid, and should also believe 
148 the other facts aforesaid, *the com-

pany was liable. Under this view of 
the instrltctions, the parties were left free 
to contest the questions aforesaid before 
the jury, not because of a liberty so to do, 
,iven by the instructions, but because the 
lDstructions did not in any manner pass 
upon them. So understanding the instruc
tions, I do not think that there was any 
error in them in said particular. And 
being of the opinion that the questions 
aforesaid are not properly before us, as 
arising either out of the instructions asked 
or the instructions given, I decline express
ing any opinion upon them. 

These views of the case, without any 
more special application of them to the 

rulings of the Circuit court upon the in
structions, will serve to indicate with sum· 
cient certainty the particulars wherein, in 
my opinion, the said court has erred in said 
rulings. And because of such errors, I 
think that the judgment should be reversed. 
the verdict set aside, and the cause re
manded for a new trial, in accordance with 
the principles herein declared; with liberty 
to the parties to amend their pleadings, if 
so advised. 

LEE, J., thought that it did not satis' 
factorily appear, that the exception to the 
opinion of the court refusing the instruc
tions asked, and gil'ing other instrnctions, 
was taken before the jury retired to consider 
of their verdict. On the merits, he COD
curred in the opinion of Daniel, J. 

ALLEN, P., and MONCURE. J., coa
curred in the opinion of Daniel, .J. 

The judgment was as follows: 
It seems to the court, that the Circuit 

court did not err in overruling the motion 
of the plaintiffs in error in arrest of judg
ment. 

And it appearinl!' to the court. that 
149 there is neither ¥a certificate of aU 

the facts nor a certificate of all the 
evidence in the cause, it seems further to 
the court, that the plaintiffs in error have 
not sustained their allegations, assigning 
as cause nf error that the said Circuit court 
erred in overruling their motion to set aside 
the verdict and grant them a new trial. on 
the ground that the verdict of the jury was 
contrary to the evidence. 

And it seems further to the court, that 
the said Circuit court did not err in refusing 
to give the first instruction prayed for by 
the plaintiffs in error, nor in refusing to 
give the second instruction prayed for by 
said plaintiffs in error. 

It seems further to the court, that the 
said Circuit court did not err in refusing to 
give to the jury so much of the third in
struction prayed for by the said plaintiffs 
in error as allked the said Circuit court to 
instruct the jury, that "if the jury shall 
believe from the evidence that when the 
one thousand bales of cotton shipped by 
the factors of the plaintiffs to a foreign 
market, it was by them shipped on account 
and for the plaintiffs, with a view of tak
ing advantage of the fluctuations of the 
market; and if they shall from the evidence 
further believe, that if a large profit instead 
of a loss had been realized on the quantity 
so shipped, they would not have accountc:d, 
and in point of fact did not intend to ac
count to and with the defendants for the 
profits, then and in that case they must find 
for the defendants." 

But it seems to the court, that the saiel 
Circuit court ought to have given tn the 
jury, in lieu of so much of said instruction. 
an instruction to the effect, that if they 
should believe from the evidence that when 
the one thousand bales of cotton was for
warded by the factors of the defendants in 
error to a foreign market, it was by them 
forwarded on account of and for the said 
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defendants in error, with a view, on 
150 the part of ·the said defendants in 

error, of taking advantage of the 
fluctuations in the market; and if they 
should further believe from the evidence, 
that if a profit instead of a loss had been 
realized on the quantity so forwarded, the 
defendants in error would not have ac
counted, and in point of fact did not intend 
to account to and with the company for the 
profits, then and in that case the defend
ants in error were not entitled to reco,'er 
for any loss sustained on the quantity so 
forwarded. 

It seems further to the court, that the 
said Circuit court did not err in refusing 
to give to the jury the residue of the said 
third instruction. But it seems to the court, 
that the said Circuit court ought, in lieu of 
said residue of said third instruction, to 
have instructed the jury, that in case they 
should find for the said defendants in error, 
they should, in fixing the amount for which 
to render their verdict, ascertain the Joss 
sustained on the one thousand and seventy
eight bales sold at Mobile, by deducting 
the net proceeds of such sale from the cost 
of the said one thousand and seventy-eight 
bales, and also find for what sum the five 
hundred bales (the residue of the one thou
sand five hundred and seventy-eight bales 
of excess) would have sold at Mobile at 
public sale, immediately before the two 
hundred and sixteen bales, a part of the 
said five hundred bales, was delivered on 
shipboard, to be taken by the purchaser or 
purchasers as it then stood, to wit, two hun
dred and eighty-four bales as on shipboard, 
and two hundred and sixteen bales as not 
then shipped, but under a contract of 
affreightment, subject to the contract for 
freight, and deduct said sum from the cost 
of the said five hundred bales, including 
all proper expenses and charges at Mobile, 
and in putting the cotton on shipboard, but 
not including the charge of freight on the 
said five hundred balu from Mobile to 

Liverpool; and add said balance to 
151 the amount ascertained ·as aforesaid 

as the loss on the one thousand and 
seventy-eight bales; and that said aggre
gate. together with interest from such day 
as the jury should think right, to the day 
of rendering their verdict, should constitute 
the sum for which to render their verdict. 

It seems to the court further, that the 
Circuit court erred in the instructions which 
it gave to the jury, in so far as it made 
the right of the defendants in error ill any 
measure dependent on its being shown that 
their message was altered by the negligence 
of the company, it seeming to the court 
that there was no question of negligence 
on the part of said company in issue before 
the jury. 

And it seems further to the court, that 
there were no instructions prayed for so 
framed as properly to elicit from the Cir
cuit court any instructions of the said court 
as to whether the company were to be 
regarded as common carriers, or whether 
the jury might infer a contract of any char-

acter from the nature of the calling of said 
comnany. 

And it seems to the court, that the in· 
structions of the said Circuit court should 
not be construed as indicating any opinion 
of the said court on said questions, or as 
intending in any manner to affirm or deny 
the right of the defendants in error to 
recover upon such an implied contract j but 
that the said Circuit court, in saying to 
the jury that if they believed that the com
pany undertook to transmit the message, 
and should also believe the other facts hl'
pothetically stated in said instructions .. 
the grounds of the recovery, that then the 
company were liable, is to be understood as 
if it had said to the jury that if they be
lieved that the company undertook to trans
mit the message accurately and correctly, 
and should also believe the other facts just 
indicated, that then the company were liable. 
It seems to the court, that under the said 

instructions the parties were left free 
152 to contest the questions *in respect to 

the calling of the company and the 
implied contract aforesaid, before the jury, 
not because the liberty to do so was ex
pressly given, or involved in the instruc
tions aforesai1, but because the Circuit 
court had not given any opinion on said 
questions. 

And it appearing to the court, that said 
questions are not presented properly to this 
court for its decision, either by the instruc
tions given or the instructions asked on 
the trial, it seems to the court improper to 
express any opinion upon said questions. 
And construing the instructions given by 
the Circuit court as just indicated, it seems 
to the court that said instructions are erro
neous, so far and so fcl.r only as they are 
in conflict with the principles herein already 
declared. 

And as, because of the errors in the rul
ings of the said Circuit court in respect of 
the instructions asked and of the instruc
tions given, the judgment must be reversed, 
it becomes unnecessary for the court to 
consider whether the said Circuit court 
erred or not in overruling the motion of 
the plaintiffs in error to set aside the ver
dict and grant them a new trial, on the 
ground of newly discovered evidence. 

And because of the errors which have 
been pointed out, it is considered by the 
court that the judgment of the said Circuit 
court be reversed. &c., with costs; and it 
is ordered, that the verdict of the jury be 
set aside, and the cause ·remanded for a 
new trial to be had in accordance with the 
principles herein declared, with liberty to 
the parties to amend their pleadings, if so 
advised. 

Judgment reversed. 

153 ·Evans, Trustee, v. Greenhow & als. 
April Term. 18511. Richmond. 

Trust Deed8-Trustee and Beneflclarles-Execatloll 
Gredltor_Prloritles .• -The trustee and beneflcl-

ooTru.t Deeds-Trustee and Beneflclarles-Bxecatlon 
Credlton-Prlorltla.-In Wiant v. Hays, 88 W. Va. 
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aries in a debt to secnre baM ftdg debts. without 
notice. are purchasers for valuable consideration. 
within the meanlnlr of the exception in the stat· 
ute. Code, ch. 188. is. p.717: and will be preferred 
to an execution creditor of the Irrantor in the 
deed. as to a chose In action thereby conveyed.t 

Thomas Crouch, claiming to be the cred-
itor of George Ives deceased, for money 
paid as a joint surety with him, in March 
1854 filed his bill in the Circuit court of the 
city of Richmond, against the administra
tor and heirs of Ives, and a former guardian 

6!l6, 18 S. E. Rep. 8011, it Is held that under sec. S. ch. 
1.1. Code of W. Va. a writ of ftgrifacia. Is a lien upon 
personal property. not of such a nature as to be 
leviable. owned by the dehtor beforp its return day 
If docketed as required In said section. against a 
purchaser for value. without notice other than the 
constructive notice arlsinlr from such docketlnlr: 
but, if It Is not docketed. the lien will not aftect the 
purchaser if he be a baM jI(U purcha.~er for vallIe 
and without notice of the writ: and It makes no 
difference. 80 far as the protection of Lhe purchaser 
Is cODcerned. whether he purchase before or after 
the return day of the writ, cltlnlr EDaM e. Gr.m
/u)W. 15 Oratt. In. See also. Shurtz v. Johnson. 28 
GratL 6CI'1. citing the principal case. In Charron v. 
Boswell. 18 GratL .. and not~. the principal case is 
referred to. 

In TrevUllan v. Guerrant, 81 GratL M7, the court 
said: "It is conceded that under the third section 
the lien of an execution upon the debtor's choses In 
action Is a lelral lien. and continulnlr In Its nature: 
that it does not cease with the return day. and that 
it is Irood alrainst all persons except an assilnlee for 
valuable consideration without notice. This is set· 
tled by the decisions of this court In Puryear v. 
Taylor. ISGratL40I: EvaM. Trtlllte~.e. GruMow.'aU .• 
16 Oratt.1611: Charron &: Co. v. Boswell, 18 GratL 218." 

Same-Same-Purcb_.-For the proposition that 
the trustee and beneftclaries in a deed to secure 
baM ft,t. debts. without notice. are pnrchasers for 
valuable consideration. the principal case is cited 
with approval in the followinlr cases: Exchanlre 
Bank v. Knox. III GratL 7.7, and MI.: Antoni v. 
Wright. 22 GratL 87lI, and MI.: Shurtz v. Johnson. 28 
GratL 6CI'1, and nol~: Cammack v. Soran. 1kI Gratt. 
2118. and not_: Williams v. Lord. 71) Va. ~: Wltz v. 
Osburn. 88 Va. 230. S S. E. Rep. 88: Throckmorton v. 
Throckmorton. III Va .• 7, S2 S. E. Rep. 182: Chapman 
v. Chapman, III Va. 400. 21 S. E. Rep. 818: Cox v. 
Wayt. 28 W. Va. 817: Harden v. Walrner. 22 W. Va. 
_: Duncan v. Custard. U·W. Va. 737: Western Mln
inlr. etc .. Co. v. Peytona Caunel Coal C() .. 8 W. Va. 
441: Klmmlnsv. Wllson,8W. Va.l!IIl: Farmen.· Bank 
v. Willis. 7W. Va .• 7: Ruftner v. Mairs. 88 W. Va. 881. 
II S. E. Rep. 7: Peterll v. Baln, 188 U. S. 870, 10 Sup. 
CL Rep. 381, 883. See 2 Va. Law Relr. 707. See. In 
accord. Wickham v. Lewi~ Martin. 18 GratL .27. and 
cases cited In foot-not. thereto: Richeson v. Riche
son. 2 GratL 4117: WeiDberlr v. Rempe, 15 W. Va. 829. 
See mouolITaphlc not~ on "Deed" of 'rrnst." 

t'l'hls section of the statute extends the lien of a 
Jl-Ia. to all the personal property of the debtor, in· 
cludlnlr cho~e" In action, except certain property of 
a husband or parent. and "except that as against au 
assllrDee of any "uch eKUte for valuable considera
tion. or a person making a paymeut to the judgment 
debtor. the lien by virtue ()f this Mectlon shall be 
valid only from the time that he has notice 
thereof." 

of the heirs, seeking to subject a lot in the 
city which was a part of Ives' estate, and 
also to have any money in the hands of the 
former guardian applied to the payment of 
the debt. In February 1855 there was a 
decree ascertaining the amount of the plain
tiff's claim at nine hundred dollars, as of 
the 1st day of October 1850; and a commis
sioner was directed to sell the lot, and 
report to the court. 

On the 27th of February Samuel C. 
Greenhow filed his petition in the cause. 
claiming the proceeds of the sale of the lot. 
as an execution creditor of Thomas Crouch. 
It appears that in May 1852 Greenhow re
covered a judgment in the Circuit court 

of Henrico county, against Thomas 
154 Crouch and two others for ·the sum 

of one thousand one hundred and 
fifty-four dollars and ninety cents; on 
which sundry executions had been sued 
out, but only the sum of four hundred dol
lars had been made upon them. On the 
17th of February 1855 a new execution was 
issued on the judgment, which went into 
the hands of the sheriff of Henrico at 12 
M. of that day; and on the 19th of the same 
month another execution was isaued, and 
went into the hands of the sheriff of the 
city of Richmond on the same day. 

On the 5th of March Thomas~. Evans 
was admitted a party defendant in the suit, 
and contested the right of Greenhow to the 
fund in the suit. He claimed it under a 
deed dated on the 15th of February 1855. 
and recorded on the 17th of the same month, 
at 2 o'clock P. M., on the acknowledgment 
of the grantors; by which Thomas and 
Richard Crouch conveyed to Evans their 
interest in the claim involved in the suit 
of Crouch against Ives, in trust to secure 
certain creditors named in the deed. Evans 
had no knowledge of the existence of thi .. 
deed until it was recorded; and in his an
swer to the petition he insists that he and 
the beneficiaries in the deed were assignee8 
for valuable consideration without notice 
of the petitioner's execution, and therefore 
that they came within the exception in the 
3d section of chapter 188 of the Code of 1849: 
and were entitled to the subject. 

On the same day on which Greenhow filed 
his petition the commissioner reported his 
sale of the lot •. And the proceeds of that 
sale not being sufficient to pay the plain· 
tiff's debt, the former guardian of the heirs 
admitting that he had in his hands a fund 
belonging to them, an order was made 
directing him to pay into bank, to tbe 
credit of the cause, a sum sufficient to 
discharge the balance of the debt. And 

then the cause coming on to be heard 
155 on the 13th of June *1856, the court 

decreed in favor of Greenhow for the 
fund. And from this decree Evans applied 
to this court for an appeal; which was 
allowed. 

Nance & Williams, for the appellant. 
Claiborne, for the appellees. 

MONCURE, J" delivered the opinion of 
the court: 
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The Code, ch. 188, i 3, p. 717, provides, 
that "Every writ of fieri facias hereafter 
issued shall, in addition to the effect which 
it has under chapter 187, be a lien from the 
time that it is delivered to a sheriff or other 
officer to be executed, upon all the personal 
estate of, or to which the judgment debtor 
is possessed or entitled (although not levied 
on nor capable of being levied on under 
that c~apter), except in the case of a hus
band or parent, such things as are exempt 
from distress or le,-y by the 34th section of 
chapter 49, and except that as against an 
assignee of any such estate for ,-aluable 
consideration, or a person making a pay
ment to the judgment debtor, the lien by 
virtue of this section shall be valid only 
from the time that he has notice thereof. 
This section shall not impair a lien acquired 
by an execution creditor under chapter 
187." 

The controversy in this case arises under 
this section of 'the Code. The subject in 
controversy is a chose in action, which 
belonged to Thomas and Richard Crouch. 
The appellee, Samuel C. Greenhow, claims 
a lien upon it under the said section, by 
virtue of sundry writs of fieri facias, issued 
after the Code took effect, upon a judgment 
obtained by him against Edwin Farrar and 
the said Thomas and Richard Crouch. The 
appellant claims a lien upon it by virtue of 
a deed of trust executed by said Thomas 
and Richard Crouch, and duly recorded, 
whereby they assigned the subject to him, 

in trust to secure the payment, as 
156 therein ·mentioned, of certain debts 

of theirs, named in a schedule an
nexed to the deed. And though the said 
Greenhow's execution lien is prior in time 
to the appellant's deed of trust lien, yet 
the appellant insists that the latter is prior 
in right, inasmuch as he is an assignee for 
valuable consideratioll and without notice, 
within the meaning of one of the exceptions 
contained in the section giving the execu
tion lien as aforesaid. The question is, 
therefore, narrowed down to this, whether 
he is such an assignee or not? 

The deed of trust is certainly an assign
ment of the subject in controversy, and 
the appellant is therefore an assignee 
thereof. He is also an assignee without 
notice. He denies notice in his petition 
and answer, and there is no proof or even 
averment of such notice in the record. Is 
he an assignee for valuable consideration? 

A pre-existing debt is, of itself, a valu
able consideration for a deed of trust exe
cuted for its security; which deed, if it be 
duly recorded, and was not executed with a 
fraudulent intent, known to the trustee or 
the .beneficiaries therein, will be valid 
against all prior secret liens and equities 
and all subsequent alienations and incum
brances. It is not necessary to the validity 
of the deed, that it should be executed by 
the trustee or the beneficiaries, or even that 
they should know of its existence before 
the inter,-ention of subsequent claims. The 
deed being apparently for the benefit of the 
creditors thereby secured, their acceptance 

of it will be presumed until the contrary 
appears. If any of them refuse it, their 
refusal will relate back to the date of the 
deed, and avoid it ab initio as to them. A 
debtor, even though he be in failing cir
cumstances, may lawfully prefer one cred
itor to another, and make a valid deed of 
trust for that purpose. These principles 
are now well settled in this state, as the 
following cases sufficiently show: Garland 

v. Rives, 4 Rand. 282; Skipwith's 
157 ex'or v. Cunningham, ·&:c., 8 Leigh 

271; McCullough, &:c. v. SommervillE', 
Id. 415; Lewis v. Caperton's ex'or, &c .• 8 
Gratt. 148; Phippen v. Durham, &c.,Id. 
457; Dance, &:c. v. Seaman, &c., 11 Id. 778; 
and Wickham, &:c. v. Lewis Martin &: Co., 
13 Id. 427. In the last case Judge Daniel 
said (and in this part of his opinion all 
the other judges substantially concurred), 
"I think it has been the constant course of 
the courts in this state to regard the cred
itors in a deed of trust, made by their debtor 
bona fide for their indemnity, in the light 
of purchasers for value." Id. 437. 

It is not proved, nor even intimated, that 
the debts secured by the deed of trust in 
this case, are not all bona fide debts; nor 
that the trustee or any of the creditors par
ticipated in. or had notice of any fraudulent 
intent on the part of the grantors; nor. 
indeed. that there was any such intent, 
other than may be implied by the existence 
of the execution lien, which was unknown 
to the trustee and beneficiaries lIntil after 
the recordation of the deed. No such intent 
appears on the face of the deed. 

The appellant is therefore an assignee 
for valuable consideration and without 
notice, in the general sense of the terms. 
Why is he not such an assignee, within 
the meaning of the exception aforesaid? 
The terms are therein used without qualifi
cation or limitation; and the presumption 
is, they were intended to be used in their 
general and well understood sense. There 
is nothing in the nature of the case which 
requires that they should be construed in a 
differeut and more restricted sense. 

It is argued by the counsel for the appel
lee, that the additional effect given by the 
Code to the writ of fi. fa. was intended as 
a substitute for the remedy formerly afforded 
by the writ of ca. sa. thereby abolished; 
and that as the effect of the lien afforded 
by the execution of the latter writ was to 
override subsequent alienations. so the 

delivery of the former to the sheriff 
158 ·for execption should have the same 

effect. except so far as an intention 
to the contrary may plainly appear in the 
Code; and that it does not plainly appear 
that such an assignment as that under 
which the appellant claims, comes within 
the meaning of the exception. 

It is true, that the additional effect given 
by the Code to the writ of fi. fa. was in
tended as a substitute for the remedy 
formerly afforded by the writ of ca. sa. 
But it was not intended to be coextensive 
with that remedy in all respects. On this 
subject the revisors obser\-e, "We will not 
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undertake to say that the remedies -now 
proposed to be substituted in the place of 
process to take the body for debt, will in 
every possible case attain for the creditor 
everything that he can now attain by means 
of that process; but we express the opinion, 
without hesitation, that in cases generally, 
the rights of creditors will be better pro
tected by the measures proposed than by 
those for which they are substituted." 
Code, p. 716, note. 

The two remedies differ in many respects. 
The new remedy is more beneficial to the 
creditor in some respects and less so in 
others, than the old. It gives a lien on all 
the personal estate of the debtor from the 
time that the writ of fi. fa. is delivered to 
the officer for execution, subject billy to 
the exceptions enumerated. The lien does 
not depend upon the levy of the writ, but 
continues to operate after the return day 
and until the right of the creditor to levy 
any execution upon his judgment ceases, 
or is suspended by a forthcoming bond 
being given and forfeited, or by a super
sedeas or other legal process. Code, p. 
717. i 4; Puryear v. Taylor, 12 Gratt.401. 

On the other hand, the ca. sa. was a lien 
only from the time of its execution, and 
then only a qualified and conditional lien. 
It was not a lien at all upon personal estate 
until by the act of March 2, 1821, it was 
declared, that "every writ of capias ad 

satisfaciendum shall bind the r.roperty 
159 of the goods of the party against 

whom the same is sued forth, from 
the time that such writ shall be levied." 
Sess. Acts, p. '35. ch. 34, I 4. It is at least 
doubtful whether even that act made it a 
lien on choses in action. The language of 
the act is almost identical with that which 
declared that no writ of fieri facias, &c., 
"shall bind the property of the ~oods 
against which such writ is sued forth, but 
from the time that such writ shall be de
livered," &c. 1 Re\'. Code, p. 529, 113. If 
the word "goods," occurring in each of 
these two acts in pari materia, be construed 
to have the same meaning in each, as would 
SE'em to be reasonable, then, as it clearly 
did not embrace choses in action in the 
latter, so it did not in the former. Again: 
the lien of the ca. sa. was dependent for 
its effect upon the debtor's taking the oath 
of insolvency. Until then, the lien was 
inchoate and conditional; and if the debtor 
died. or escaped, or was discharged, with
out taking the oath of insoh'ency, the lien 
was thereby determined. A ca. sa. was 
rarely resorted to until a fi. fa. had been 
tried without effect. So that it \vas only 
in the rare cases in which a ca. sa. was 
issued and executed. and the debtor took 
the oath of insolvency, that the creditor 
had the benefit of the ca. sa. lien. Effect 
might be given to such a lien against per
sons claiming by voluntary act of the 
debtor, without doing injustice to them; 
for they could not well be assignees without 
notice while the debtor was in custody. No 
effect was gi ven to it agai nst liens acq uired 
by other creditors by act of law while he 

was in custody, Jackson v. Heiskell, 1 
Leigh 257; overruled by Foreman v. Loyd, 
2 Id. 284. 

The writ of fi. fa. is generally issued on 
a jUdgment, and always, in the absence of 
special direction to the clerk to the con
trary. It is to this execution, thus almost 
always issued upon a judgment, that the 
Code, ch. 188. I 3, has imparted the impor-

tant additional effect therein men-
160 Honed. In giving to the creditor *this 

new and extensive lien, it was emi
nently proper so to guard it as that it should 
do no injury to the just rights of others. 
Accordingly, it was given, subject to cer
tain exceptions, which the legislature sup
posed would have that effect, and whicb 
are reasonable, and ought to be fairly con
strued. Among them is the exception in 
favor of an assignee for valuable consider
ation and without notice. The propriety 
of this exception, so far as it applies to an 
assignment for value paid at the time. is 
not denied. Nor will it be denied that it 
applies to an assignment in discharge of a 
pre-existing debt. But it is contended that 
the exception does not apply to an assign
ment for the security of a pre-existing debt. 
Such an assignment seems to be as well 
within the spirit as the letter of the law. 
It could never have been intended by the 
legislature that any assignment for ~alua
ble consideration, without notice and duly 
recorded, should be affected by the secret 
lien. of an execution which may have issued 
from the court of a remote county of the 
state, and been years since returnable. 
Persons dealing with the execution debtor 
have no convenient means of informing 
themselves of such a lien. and are not bound 
to make enquiry. A judgment 'is a lien on 
the land of the debtor against subsequent 
purchasers from him; but the law requires 
It to be registered for their information. 
It does not require the lien of a fi. fa. to 
be registered, because it did not intend tbat 
purchasers for valuable consideration and 
without notice should be affected by sucb 
lien. To give it that effect. woult' not only 
be unjust to innocent persons, but would 
very much obstruct the free circUlation of 
personal property. 'which the public interest 
requires and the law favors. It will not do 
to say that an a'\signee for the security of 
a pre-existing debt would only be placed in 
statu quo, and would therefore not be in
jured by being depri\'ed of the benefit of 
his lien. He may have reposed on tbat 

security and been thereby pre\'ente4 
161 *from seeking satisfaction in any 

other way. At all events. baving 
obtained that security bona fide. he ought 
not to be deprived of it. and is fairly en
titled to all the advantages to which he 
would be entitled in any other case as a 
bona fide purchaser for value and without 
notice. 

But it is argued, that if this be the case. 
a debtor may always avoid the executiou 
lien, by making an assignment for the 
benefit of' other creditors. And so, it may 
as well be said that be may, by making an 
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absolute assignment for value paid at the 
time; or by receiving debts due to him 
from persons haYing no notice of the lien. 
The law has afforded to the judgment cred
itor as ample remedies as possible. consist
ently with the rights of others. to enforce 
the satisfaction of his judgment. It haa 
made his judgment a lien on the whole real 
estate of the debtor. It has made his fi. fa. 
a lien from the time that it is delivered to 

make the assignment as if the executioa 
never had issued. 

The court is therefor~ of opinion tha-t the 
appellant is entitled to the fund in contro
versy; and that the decree be reversed wi~h 
costs, and the cause remanded to be further 
proceeded in accordingly. 

Decree reversed. 

the officer to be executed. on all the personal 
estate of the debtor on which it is capable 163 
of being levied and is actually levied before 

-Averett's Adm'r v. Booker. 

April Term, 18511. Richmond. 

[76 Am. Dec. 203.1 
the return day; which lien overreaches all 
intermediate alienations and incumbrances 
with or without notice. And it has. in 
addition to that effect. made it a lien. from 
the same time. on all the personal estate of 
or to which the judgment debtor is possessed 
or entitled (although not levied on. nor 
capable of being levied on as aforesaid). 
subject only to the exceptions mentioned. 
.And it has provided as ample means as 
vossible for the enforcement of this last 
mentioned lien. by enabling him to compel 
the debtor to discover and surrender his 
estate. and to compel any other person on 
whom there is a liability by reason of said 
lien. to discharge such liability. By re
sorting to. and pursuing with diligence 
these means. or some of them. the creditor 
is generally able to prevent an evasion of 
his execution lien: and if he be not always 

able to do so. it is only because 
162 *rights of others. which the law 

regards as superior to his. stand in 

BUI of Esch.....-c-.• t Bar. '"-The followlnll' III Dot 
a bill of eschanll'e. nor does It Import a valuable 
consideration. or a promise by the drawer to th~ 
payee to pay If tbe money Is not paid by tbe 
drawee: 

Ll/ftCAburo. December 8, 181i1. 
II,ClIO l1li 

The trustee of N. and A. will pay to B. tb~ 
sum of one thousand and elll'hty dollars and 8ft)'· 
nine cents, with Interest from 15th March 1860. out 
of any monenln his hands helonll'inll' to me. 

W.B.A. 

This was an action of assumpsit in the 
Circuit court of the city of Lynchburg. 
brought by William T. Booker against 
William B. Averett's administrator. The 
plaintiff declared upon the following paper, 
which he averred was made for value re
ceived. 

his way. $1.080 59 
It is further argued. that as one of the 

executions of the appellee was in the hands 
of the sheriff. and in full force when the 
deed of trust was recorded. and when the 
appellee filed his petition in this case. 
the lien of that execution is therefore su
perior t? the lien of the deed of trust. 
though the lien of the other executions of 
which the return day had passed. might be 
inferior thereto. The subject in contro
versy being a chose in action, is incapable 
of being levied on under chapter ]87 of the 
Code; and a lien upon it by execution could 
therefore be acquired only under chapter 
188. Under the latter. it is immaterial 
whether the return day of the execution be 
past at not. In each case. the lien exists, 
and to the same extent. It may be proper 

Lynchburg. December 8. 1852. 

The trustee of Norvell and 
Averett will pay to William T. Booker the 
sum of one thousand and eighty dollars 
and fifty-nine cents. with interest from 1st 
of March 18S0. out of any moneys in hi. 
hands belonging to me. 

Wm. B. Averett. 

On the trial of the cause, the plaintiff 
introduced in evidence the foregoing paper, 
and also proved that it was presented and 
not paid; and that there were no effects out 
of which the order could. at the time of the 
trial. be paid. And this being all the evi
dence in the cause, the court. at the in
stance of the plaintiff. instructed the jury 
that they might infer from the paper afore

said. a consideration moving from the 
plaintiff *to the defendant's intes
tate, which entitled him. without 

to observe here. that the deed of trust was 164 
recorded before the appellee file4 his peti
tion aforesaid. or the suggestion therein further evidence than the paper itself. t. 

recover in this case. referred to. 
To this opinion of the court the defend

ant excepted: And there having been a 
verdict and judgment against him. he ap
plied to a judge of this court for a superse
deas; which was allowed. 

It is further argued. that the appellee has 
at least equal equity with the appellant. 
and the legal right. or at all events. a prior 
equity. and ought, therefore. to prevail in 
this controversy. If it can be said that he 
has equal equity. it cannot properly be said 
that he has the legal right. The law under *In Williamson v. Cline. 40 W. Va. 105. 20 S. E. 
which he claims expressly excepts an as- Rep. 1121. the principal case wa" cited as authority 
signee for value and without notice: so that for the proposition that If an Instrument recite. 
such an assignee and not the execution that Its promise I" "for value received," these word. 
creditor has the legal right, As between are pr'T1UIfaci~ evidence of valuable consideration. 
them. there is no execution lien on the sub- See lI'eneralIy, mouowraphlc flOt~ on "Bllb, Note .. 
ject. and the debtor had the same right to' and CheclCs," 
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Green, for the appellant. 
Garland, for the appellee. 

LEE, J. The only question in this case 
is that raised, by the instruction asked for 
by the defendant in error upon the trial. 
The declaration unlike that in Jackson v. 
Jackson, 10 Leigh 448, sufficiently avers a 
consideration for the draft or .order which 
it describes, but as when it was produced 
at the trial no consideration was expressed 
upon its face and it was not. stated to have 
been made "for value received," the ques
tion made was whether the jury could from 
the paper alone infer such a consideration 
moving from the defendant in error to the 
plaintiff's intestate as would entitle him to 
recover without further evidence. 
If the order in qtlestion were good as a 

bill of exchange it cannot be questioned 
that the party might have recovered upon 
it without averring in his declaration or 
proving at the trial that any value had been 
recei ved for it. as such a bill is presumed to 
stand on valuable consideration and prima 
facie to import it. Bayly on Bills, ch. I, 
113, p. 40; Macleed v. Sneed. 28tr. R.762; 
Poplewell v. Wilson. lId. 264; Philliskirk 
v. Blackwell, 2 Maule &: Sel. 395; Wilson v. 
Codman's ex'or. 3 Cranch's R. 193, 207; 
Hatch v. Trayes. 11 Adolph &: El. 702; 39 
Eng. C. L. R. 207; Jones v. Jones. 6 Mees. 
&: Welsb. 84; Bayly on Bills, ch. 9, p. 390; 
Coombe v. Ingram, 4 Dowl. &: Ryl. 211. But 

I think it clear that this paper cannot 
165 be regarded as lOa bill of exchange, nor 

as carrying with it the exemption 
pertaining to that class of securities from 
the necellsity of both averring and proving 
a sufficient consideration as the condition 
of recovering upon it. To constitute a good 
bill of exchange. the sum to be paid must 
not only be in money and certain in amount. 
but it must he payable absolutely and at all 
events. If it be payable out of a particular 
fund or upon an event which is contingent. 
or if it be otherwise conditional. it is not 
in contemplation of law a bill of exchange. 
Rob-:rts v. Peake, 1 Burr. R. 323; Carlos v. 
Fancourt, 5 T. R. 482; Chitty on Bills, ch. 
5, p. 152 et seq. ; Bayly on Bills, ch. I, I 
6, p. 16 et seq.; Story on Bills, I 46; Cra w
ford v. Bully. Wrights R. 453; Van Vacter 
v. Flack. 1 Smedes & Marsh. R. 393; Ham
ilton v. Myrick, 3 Pike's R. 541. Here. the 
sum to be paid is not payable absolutely 
and at all events. It is payable out of a 
particular fund to wit the moneys. if any, 
in the hands of the drawee belonging to the 
drawer. The draft therefore cannot be 
treated as a bill of exchange, nor can a re
covery be had upon it as such. 

So. again, if the paper in question con
tained an express promise to pay the sum 
mentioned upon which an action of debt 
might be maintained under our statute. I 
incline to think that the recovery might 
be had without further proof of considera
tion. If debt would lie upon the paper. it 
would be evidence of such indebtedness as 
would be a sufficient consideration for the 
promise to pay in the action of assumpsit. 

The case of Jackson v. Jackson. above 
cited, so far as it is of any authority. bav
ing been decided by a court equally divided. 
shows that it is not necessary in such a 
case even to aver a consideration. For the 
declaration without averring such consid
eration was sustained by the court below. 
and that judgment was affirmed by the di-

vision of this court. But it is unnec-
166 essary *to go into this question in 

this case, because whilst the declara· 
tion in all its counts sufficiently avers a 
consideration. it is not pretended that the 
paper offered in evidence contained any 
thing that could by any construction be 
held to be an express promise to pay tb~ 
sum of money mentioned in it. And not 
being a bill of exchange, no promise is 
raised by law in favor of the payee against 
the drawer from the failure of the drawee 
to accept or to pay. Josceline v. Lasserre. 
Fortesc. R. 281; S. C. 10 Mod. R. 294. 316: 
Jenny v. Herle. 1 Stra. R. 591; S. C. 2 Ld. 
Raym. R. 1361; Haydock v. Lynch. 2 Ld. 
Raym. R. 1563; Banbury v. Lisset. 28tra. 
R. 1211; Dawkes Y. DeLorane. 3 Wits. R. 
207; S. C. 2 Wm. Black. R. 782; Nicbols' 
adm'r v. Davis. 1 Bibbs' R. 490; Mersbon 
v. Withers. Id. 503; Carlisle v. Dubree. 3 J. 
J. Marsh. R. 542. 

The case of Jolliffe v. Higgins, 6 Munt. 
3. migbt seem at first blush from the re
porter's syllabus of the point decided, to be 
somewhat in conflict witb the principles 
above stated; but upon closer examination. 
I think tbe decision will be found to be in 
perfect harmony with them and to be 
abundantly sustained upon the case itself. 
No reasons are assigned by the court for 
affirming the judgment, but upon the report 
of the case, I think we can see ample 
grounds on whicb to vindicate its correct
ness without disturbing any of tbe princi
ples to which I have adverted. The actioll 
was assnmpsit and the declaration counted 
specially on the draft or order set out. and 
also for money had and received by the 
defendant to the use of the plaintiff. The 
plea was the general issue; and at the trial. 
the defendant demurred to the evidence. 
This consisted of the draft or order described 
in the declaration by which the drawer (the 
defendant) directed the drawee (Waite) to 
pay to the plaintiff the sum of one hundred 
and eight dollars and eighty-fh-e cents which 

the order stated he (the drawer) had 
167 lodg~d in the bands of the *drawee 

and was the property of the payee as 
guardian. &c., with proof of non-payment 
by tbe drawee, and p:ootest tberefor. and 
notice to the drawer; and also that the 
drawer had never deposited any such fands 
or other funds whatsoever with the drawee. 
Now. I do not think it by any means clear 
that the order was not good as a bill of ex· 
change. Mr. Wickham for the plaintiff in 
error, it is true. contended that it was not 
because it was not made payable to order, 
and was drawn on a partiCUlar fund; and 
this Mr. Leigh appears to bave conceded. 
Formerly it was doubted whether it was not 
essential to the character of a bill of ex· 
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change that it should be payable, e. g. to 
A or his order or to bearer. But it is now 
well settled that it is not essential to the 
character either of a bill of exchange or of 
a promissory note that it should be negoti
able. Chadwick v. Allen, Str. R. 706; 
Smith v. Kendall. 6 T. R. 123; The King 
Y. Box, 6 Taunt. R. 325; Burchell v. Slocock. 
2 Ld.. Raym. R. 1545; Bayly on Bills. ch. I, 
i 10, p. 33; Chitty on Billa, ch. 5, p. 181; 
Story on Bills, 169. And it may with 
great force he contended that the order to 
pay was neither conditional nor restricted 
to any particular fund, but as well as can 
be ascertained from the statement of the 
case, was absolute and unconditional to 
pay the amount. It is true it was added 
that the drawer had lodged the amount in 
the hands of the drawee and that it was 
the property of the payee. Whether this 
statement was true or false would not affect 
the character of the order. The theory of 
every bill of exchange is that the drawer 
has funds in the hands of th~ drawee sub
ject to his order, and whether this be true 
.lr false the character of the bill is the same. 
See Story on Bills, 113. The reason given 
for making the draft would not necessarily 
change the absolute character of the order, 
or whether true or false, effect its legal 

character and incidents. It would 
168 seem to fall ·rather within a class 

of cases which are carefully distin
guished from those in which the order is to 
payout of a particular fund, although at 
first glance they might seem to be of them. 
Thus a bill drawn by a freighter payable to 
a person entitled to receh'e the freight "on 
account of freight." is good, for it is not 
payable out of a particular fund but merely 
shows to what account it is to be applied or 
,vhat is the value that has been received. 
Pierson \'. Dunlop, Cowp. R. 571. So a bill 
for money as "the drawer's quarter's half 
pay by advance" is good; for it is not pay
able out of a particular fund but is to be 
paid in advance; and will be payable 
whether the half pay ever become due or not. 
Macleed v. Snee, 2 Stra. R. 762. And so 
specifying the fund in any other manner 
Qut of which the value was received for 
which the bill is drawn will not vitiate the 
bill; thus stating "value received out of 
the premises in Rosemary Lane," or ,. be
ing a portion of a value, as under, depos
i ted in security of payment hereof;" or 
"on account of wine had by me" (the 
drawer); or "being so such due by me to A. 
at Lady-day next." In these cases the bill 
is not payable out of a particular fund, but 
it only specifies the value received and the 
occasion of the draft. See Haussoullier v. 
Hartsinck, 7 T. R. 733. Bayly on Bills. p. 
18; Story on Bills, i 47. 

But if the order could not be treated as a 
bill of exchange, certainly from its terms 
it might be fairly and legitimately inferred 
that the defendant had had in his hands 
money belonging to the plaintiff which he 
had failed to pay over to him and which he 
falsely pretended by the order he had lodged 
in Waite's hand for him. The amount 

therefore would clearly be recoverable in 
an action for money had and recei ved and 
the demurrer to the evidence could not avail 
the defendant. 

The court may therefore have 
169 thought either that ·the order in this 

case was good as a bill of exchange, 
or that the evidence was sufficient to sustain 
the second count of the declaration, and 
that the judgment was therefore right, and 
should be affirmed. 

All contracts by our law must be either 
contracts by specialty or contracts by parol. 
If not by sealed instruments, they are parol 
whether verbal or in writing, and if in 
writing. whatever may be the rule of the 
civil law, or whatever the doubt created by 
the r~marks of Lord Mansfield and Justice 
Wilmot in Pillans v. Miero~, 3 Burr. R. 
1668 et seq., there must be In general a 
sufficient consideration to support them, 
just as if they were proved by parol evi
dence only. The authorities for this prop
osition are numerous and familiar. and I 
deem it unnecessary to stop to cite any. 
Commercial paper and perhaps promises in 
writing for the payment of money on which 
debt would lie under our statute, constitute 
exceptions to the rule, but otherwise it is 
universal and pervading. Accordingly, the 
defendant in error recognizing the rule and 
its applicability to this case, asked the court 
to instruct the jury that they might infer 
the consideration from the paper itself, and 
the court gavt' the instruction asked. The 
whole case then is resolved into the enquiry 
whether the paper does of itself, furnish 
proof of a legal promise and a sufficient 
consideration? 

Now I apprehend that a paper of this 
character can only be said to furnish such 
proof. where the consideration is stated in 
it or it is stated to be for value received, 
or some equivalent, or where the terms in 
which it is expressed are inconsistent with 
any other theory than that it was upon a 
consideration. If those terms are just as 
consistent with the theory of a total want 
of consideration as they are with that of its 
existence, it would seem impossible to say 
that they afford such a legal presumption 

that the paper was founded on a con-
170 sideration as would justify the jury ·in 

finding it as a fact. In the paper in 
question, no consideration is stated nor is 
the draft stated to be made "for value re
ceived," nor are any equivalent terms used 
showing that it was made for a considera
tion. And taking all the terms of the 
paper together they are at least as consist
ent with the theory of an absence of all 
consideration as they are with that of any 
value received. The terms of the order 
would admit equally well of several dHfer
ent constructions. The drawer might have 
known that he had just such a sum in the 
hands of the drawee and intended merely 
to give authority to the latter to deliver the 
same to the payee for him. Or without 
knowing whether the trustee had received 
funds for him or not, might have merely 
given the order if he had, to authorize the 
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payee to receive them (or him as his agent. 
The counsel for the defendant in error, it 
is true asserts that the order was drawn at 
a time' and at a place at which the plaintiff's 
intestate might haye as conveniently drawn 
his funds from the hands of the drawee 
himself as Booker the payee could do it for 
him. Nothing of this however appe!,rB in 
the record, nor does it appear, as IS also 
alleged, that the intestate was a partner of 
the firm of Norvell &: Averett. If these 
facts ,,·ould have influenced the case they 
were not before the jury, there being, as 
has been stated, no evidence whatever ex
cept the order itself and proof of non-pay· 
ment and that there were no effects out of 
whiCh. it could be paid. So, it is perfectly 
inconsistent with the terms of the order, 
that it may have been drawn for the pur· 
pose of loaning the amount to the payee if 
the drawer had the funds in the hands of 
tbe drawee, or of making a gift to him 
of the amount if it could be had. Either of 
these hypotheses and others that might be 
suggested are just as reasonable as that 
insisted on by the defendant in error that 

the order was given in discharge of a 
171 debt due him from *the payee; and I 

cannot think the circumstance that 
the order calls for interest on the sum 
named from a given day is of such conclu
sive import as is attributed to it by the 
counsel. Whilst it is strictly consistent 
with the existence of a debt that was thereby 
settled, it is not inconsistent with either of 
the other hypotheses suggested. 

The court having given the instruction 
asked for, ignored all the other hypotheses 
than that of a debt due to the payee from 
the drawer or of value received by the lat
ter· and as the jury were told they might 
inf~r a consideration from the paper itself, 
they could only regard it as peremptory to 
them to make that inference, because if 
they might infer it, it was their duty to 
infer it; and to say that they might infer 
it was equivalent to saying that they must 
infer it because it was a matter not depend· 
ing on the weight of evidence or foree of 
circumstance but simply upon the legal im
port of the paper itself. 

I think the Circuit court erred in gIVIng 
the instruction asked for, and am of opin
ion to reverse the judgment. 

ALLEN, P., and DANIEL, J., concurred 
in the opinion of Lee, J. 

faUnre to pay the taxes due to the commonwealth. 
It Is not necessary that the noUce should state OD 

what bond of the sheriff the motion will be made. 
2. s.m-80nd of-Recitals I~ at a.r.-J( i .. 

elected Bheriff of S In May IBM .. and Irlves bond ;u 

such. In Jnly 1856 he Irlves bond under tbe act of 
March 15th, 18M. extendtnlr the time for whlcb 
sheriffs shonld hold olllee. to January 1st.. 111:>7.. In 
May 1856 he Is re-elected sheriff for a relr111ar trrm 
of two yean commenclnlr the 1st of January IS..,~: 
bnt he does not Irive his oMc1al bond under that 
election within I<lxLY days from hi .. elecUoJl nor 
untU the 12th of January 1857. when It i" executed 
by himself and bls snretles .. This bond reclt .... 
his election for two yeal'll from the 1st of Jannan' 
1857. Is acknowledlred In open conrt and orol.,r"d 
to be recorded: and M Is permitted by the COUrl 

to qnallfy as sheriff and act as such. HELD: 

whether the court below erred In holdlnll" the 
notice In this case fatally defective. The not\(."e~ 10 

such cases. as In notices for ,udl'DlenL .. of any kind. 
are treated with wreat Indullrence by tbe court... 
The purpose of such a notice as the preMent one I. 
to acquaint the defendants with the lITOund" 00 

which the plaintiff proposes to proceed alr.lin"t tbe 
defendants. and all that Is required In such notice 
Is that it shonld be so plain that the defendanb 
cannot mistake the objects of the motion. however 
it may be wantlnlr in form and technical accuracy. 
As sbowinlr the Irreat Indullrence with whicb "ucb 
notices are dealt., I would refer to the ca._ of 
JlOfIldlA ... Com.., 11S Gratt. J111, and Supervlsur~ T. 

Dunn, 27 Gratt. 808.. (n wblch cases it was held OD 

motIons qalnst the sheriff and his surelle.... 1",
cause of his fallnre to acconnt for taxe><.. It .... a.. .. not 
even necellSary to state In the notice on what bood 
of the sheriff the motion will De made. In tbe dDt 
of these cases. ALLBN .. P., says: 'The notice I, "t a 
motion ualost the sberlff and olhen<, hi .. sur"Ua 
for certain taxes due from Bald sheriff for 11Wi. No 
particular bond is decrlbed, bnt it .... as Incumbent 
on tbe common .... ealth to libow at the trIal tbat tbe 
saId sheriff, with the persons named a.. hill sureties.. 
had duly execoted a bond for the faitbful dlllClJane 
of tbe duties of his oMce for that year.' Tbe ~ber
Iff·s bond in the case before DB. while tbere Is a 
faUure to "tate its contents. except by saylDir It 'II'as 
'a bond asllherlffof Hancock counLY.' is fnllY Ideotl
!led by Its datell and otherwise. It is obvlou. tbat 
this failure to specify the contents of the bond dlle!l 
not make a notice defective. for call1nir It a bond 
Irlven as sheriff makes It so plain that the defend
ants cannot mistake the bond on whlcb he iM ~ 
ceedinlr. and tbey snMclently know its contents b)' 
Its belnlr called a Bherlff'B bond. Under the llber· 
ality of the court In reference to notices. It 'II'oold 
seem unwise to attempt much accuracy or partleo

MONCURE, J., concurred in the result. larlty; for, if the notice descends to particular.< III 
to date". 8ums. and names.. the docnment referred to 
must., when produced. correspond with tbe notice. 
thoulrh. of coun<e. snch particnlarlty would not 

Judgment reversed. 

vlUate a notke. See Drew Y. Anderson. I Call &1: 
172 *Monteith, Sheriff, & all. v. The Com· Cookes v. Bank. I Lellrh 481.. Any danlrer of tbl~ 

monwealth. sort wonld be avoided by a more Ireneraldescrlr-

I tion. provided It be not so Yape that what I. In· 
April Term. 1858, Richmond. tended may be mistaken. See Gravel< v. W"bb. I 

'. Sberlff-Motlon .... n.t-AIIeg.tloa.of 1II0tlce."-On. Call «3: Selroulnev. Andltor, 4 Munf. 8118: Steptoev. 
motion alralnst a sheriff and his snrelles for his. Same .. 8 Rand. (Va..) 121; SnpervisorB v. Dano. f1 

- : Gratt. 612; Board. etc.. v. Parsons.. 12 W. Va. .: 
."erlff-Motlon .. allUt-Allegatlon. of Notlc:e.- In I Lemollrne v. Monllromery. Ii Call_: Bootb v. Kin-

Shepberd v .. Brown. 80 W. Va. 111.8 S. E. Rep. I(!II. It . sey. 8 Gratt. \i8O; Hendricks v. Shoemaker .• GratL. 
ill aid: '·It only remains for UII to de.lne ~Ite v. SydenBtricker. 6 W. V~" ..... 

784 



, , 

16 GRATT. MONT&ITH, SHERIPF, cl ALS'. v. TaE COMMONWEAI.TH. 173,174 

I. Sllllle-De Pacto-LlUIIItY.t-If M Is not sheriff 
d.jurt, he Is sherif[ d. facto, and as such Is hound 
for his acts. 

2. s ... _Bond of-Reelta ... In-.5aretJu Eatopped to 
Deny.;-Tbe sureties of M In his last bond are 
estopped by the recitals thereof, from saying M 
was not sheriff, and the bond Is blndlnl' upon 
them. 

3. Stune-Re-electlon-Cue at Bar.-M having pro
fessed to enter upon his omce and act under his 
la"t election. it cannot be held that he continued 
to hold over and act under his first election, on 
the I'round that bls successor had not qualified, 
80 all to subject bill lIureties In the previous 
bonds. 

3. Appellate PnctJce-Motlon-,sberlff-Cueat Bar.
The notice to the sberiff and bis suretles beinl' of 
a moLion for a balance of tbe land, property and 
free negro taxes of 1851, and the judl'ment belnll' 
for a balance due upon tbese and also for the 
Ucense tax; tbis is error for which tbe judll'ment 
w111 be reversed In tbe appellate court.. 

against .James Monteith, sheriff of Stafford 
county, and twelve others as his sureties, 

for the recovery of a balance of the 
173 *land, property and free negro taxes 

of 1857, due from Monteith. The facts 
are stated by .Judge Allen in his opinion. 
There was judgment in favor of the com· 
monwealth for seven thousand three hun
dred and fifty dollars and sixty-one cents, 
with twelve per cent. interest thereon from 
the 13th of September 1858 until paid, and 
orle thousand one hundred and two dollars 
and fifty-nine cents damages. And the 
defendants having excepted, and put the 
facts upon the record, applied to this court 
for a supersedeas; which was allowed. 

Wellford and Marye, for the appellants. 
The Attorney General, for the common

wealth. 

ALLEN, P. On the 29th day of April 
1858 the auditor of public accounts notified 
the plaintiff in error, .Janles Monteith, aa 

This was a motion by the commonwealth, sheriff of Stafford county, and the other 
in the Circuit court of the city of Richmond, plaintiffs in error as his sureties, that in

See al><o. Board Supervisors v. Dunn. 1!1 Grall. 
112: Board v. Parsons. 22 W. Va. 812, c1tlnll' and fol
lowing tbe principal case. 

structions would be given to the attorney 
general to move against them for the bal
ance of the land, property and free negro 
taxes of 1857, due from .James Monteith, 

1OffIcer .... ·De PIICt_V .. ldlty of AcU.-In Roche v. sheriff of Stafford county; also for dam
Jones. 87 Va. 487, 12 S. E. Rep .• , It Is said: "It Is ages, clc. 
allell'ed tbatCouncilman A. D. Wallace. who voted The plaintiffs in error appeared, and ob
for tbe ordinance, had. about two weeks before Its jected to the legality of the motion, and 
p&JIS&I'e, moved his residence beyond the corporate moved to dismiss it: 1st, because it did not 
limits of the town. and bad thereby vacated bis appear from the notice on what bond the 
oftlce of councilman; and tbat. consequently, his motion was made; 2d, that if made on the 
vote was a nullity. But this Is a non "Q.dtvr; as bond executed on the 12th of .January 1857, 
Wallace bad continued to exercise bls oftlce as the said bond was illegally taken, because 
councilman. and to dlscbarge its functlolls. until 1st the same was not executed within the time 
July. 18811, wben bls successor qualified. He was a limited by law for the taking thereof. The 
ufaaocouncllman,and bisacts,assuch,wereval1d motion was overruled, an exception taken, 
and binding. Mon/tllh. Sktri.Jf, 1/. CommoftlNallh, 16 and in the bill of exceptions the facts, as 
Uratt.I72; Grlftln's Ex'or v. Cunningbam, 20 Gratl. agreed upon the trial, were set out • 
.co: McCraw v. WlIIlams. 88 GratL 1i18; Blackwell on From these it appeared that the attorne,. 
Tax Titles, p. 101)-1oa" general exhibited an account, which charged 

*Boad_Rec!t.Js In-e.toppet.-For the proposltlon Monteith, sheriff of said county, "to 
that the oblll'ors of a bond are estopped to deny the 174 balance of land, property, free *negro 
recitals thereof. the prinCipal case is cited and fol· and September license taxes of 1857, 
lowed in tbe followlnll' cases: Findley v. Findley. 42 $7350 61, interest at 12 per cent. from 13th 
W. Va. 1181, 96 S. E. Rep. 436: B. &I O. R. Co. v. Van· September 1858." Also. an affidavit of 
tlerwarker, 19 W. Va. 270; Pannlll v. ('alloway. 78 service of the notice on all the plaintiffs in 
Va.. 3116; Cbapman v. Com .• 2Ii Gratl. 721, and not~: error. One of the parties to whom the 
Uibson Y. Bfockham, 16 Gratl. 821, and not~. notice was dire('ted, was dead, as appeared 

"'ee, in accord, Cox v. Thomas. II Gratl. 8:10: from the affidavit. It further appeared, 
Hank v. Flesbman, 22 W. Va. 817: Cecil v. Early, that .James Monteith was elected sheriff of 
10 Gratl. U18: Franklin v. Depriest, 18 Gratl. said county in May 1854, and executed his ..,1. and ItOlt; Hoke v. Hoke. 8 W. Va. 1161 : Pratt v. official bond on the 10th of .July following. 
Wrigbt, 18 Gratt, 116. and 1t01,: Wynn v. Harman. Ii That on the 14th day of .July 1856 he gave 
Hratt. 1117: Taylor v. Kinl', 6 Munf. 858: Cordle v. another bond, in pursuance of the act of 
Hurch. 10 Gratl. 4110; Board of SuperviKOrs v. Dunn. March 15th, 1856, continuing the term of 
S1 Gratl. 0: 4 Min. InHt. (Bd Ed.) part 2, 1'. 1120. office to which he was elected in May 1854, 
See monOll'raphlc not~ on "Oftlclal Bonds" appended until the 1st of .January 1857; that in Ma,. 
to Sangsterv. Com .. 17Gratl. 124: also. monol'rapblc 1856 he was re-elected sheliff of said count,. 
nott on "Estoppel" appended to Bowen v. McCormick, for a regular term of two years, commenc
t3 Gratl. 810. ing the 1st of .January 1857; and that no 

In Childrey v. Rady. '17 Va. 634, tbe principal case other than said bond of the 14th of .Jul,. 
is dlstlniUlshed. In Grimn v. Macaulay. 7 Gratt. 1856 was given by him after his re-election 
416. It Is held. that a trust deed to secure creditors. in May 1856 until the 12th of .January 1857, 
recltlnll' the amount of the debts due totbe different on which day he executed the bond of that 
creditor>< Is not concluMlve, even as al'ain8t the date, which was si~ned. by the plaintiffs in 
grantor and his administrator of the amount of the error and the security since deceased. The 
r .. spectlve debts. condiliflp of this bond recites, that said 

,.-; ..... ...- ... 
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James Monteith hath been elected sheriff 
of the county of Stafford for the term of 
two years, commencing from the 1st of 
January 1857. The bond appears to ha\'e 
been acknowledged in open court, and or
dered to be recorded. The parties al80 
agreed that there was a balance of land, 
property, free negro and license taxes for 
the year 1857, unpaid and due by said Mon
teith, amounting to the sum of seven 
thousand three hundred and fifty dollars 
and sixty-one cents. It was further agreed, 
that there should be no formal pleadings, 
but that the plaintiffs in error might avail 
themselves of aU legal defences to the com
monwealth's motion. 

On these facts the court entered judg
ment, that the commonwealth should recover 
against the plaintiffs in error seven thou

sand three hundred and fifty doUars 
175 *and sixty-one cents, the balance of 

the land, property and free negro 
taxes of 1857. due from said Monteith, 
sheriff as aforesaid, with interest, damages 
and coats. 

The first objection, that the notice did 
not show on what bond the motion was 
made, was properly overruled. The notice 
is of a motion against the sheriff and others, 
his sureties, for certain taxes due from the 
said sheriff for 1857. No particular bond is 
described, but it was incumbent on the 
commonwealth to show at the trial that the 
said sheriff. with the persons named as 
sureties, had duly executed a bond for the 
faithful discharge ofthe duties of his office 
for that year. 

The main question upon this branch of 
the case is, whether the bond of the 12th of 
January 1857 wu a valid obligation. 

The constitution, art. vi, sec. 30, provides. 
that the votera of each county shall elect 
a sheriff, who shall hold office for the term 
of two years; and the 23d section of the 
same article directs that all officers, whether 
elected or appointed. shall continue to dis
charge the duties of their respective offices 
after their terms of service have expired, 
until their successors are qualified. And 
art. v, 138. provides, that the manner of 
conducting elections and making returns of 
elections, of determining contested elec
tions, and of filling vacancies in office in 
cases not specially provided for in the con
stitution, shall be prescribed by law. And 
the general assembly may declare the cases 
in which any office shall be deemed vacant, 
where no provision is made for that purpose 
in the constitution. 

To carry out in part these constitutional 
regulations, the legislature, by an act passed 
April the 22d. 1852, Sess. Acts, p. 64, ch. 
71, directed that the voteTs of each county 
should, on the fourth Thursday in May, 
elect a sheriff, whose term of office, by 

the 18th section of said act, was to 
176 commence on the first day of *July 

next succeeding the election, and to 
continue for two years. By the 7th section, 
the officer conducting the election at the 
court-house, within five days from the 
commencement of the election, was to ex-

amine the poll, ascertain the result, and 
declare the person to whom the greatest 
number of votes were gh'en, to be elected. 
By the 8th section, the officer conducting 
the election is to make true return of the 
sheriff elected; which shall be handed to 
the clerk of the County or Corporation 
court, to be filed in his office. The 9th sec
tion provides, that the return shall tie sab
ject to the enquiry, determination and 
judgment of the County court, upon com
plaint made in the mode designated of 
undue election or false return; prescribes 
how contdted elections shall be proceeded 
in, and that the court, in judging of said 
elections, is to proceed on the merits 
thereof, and determine finally concerning 
the same, according to the constitution 
and laws. By the 10th section, the court is 
to proceed, .at the first session after the 
complaint of an undue election or false 
return is made, to determine said contest 
without a jury, unless good cause be shown 
for a continuance. By the 14th section. 
whenever a vacancy shall occur in said 
office, the County court shall order a 'W'rit 
of election to supply the said vacancy. And 
by the 19th sectlon, it is enacted that before 
entering upon the discharge of his duty. 
the person elected shall take the oaths of 
office prescribed by the Code. and give such 
official bond as is required of him; that he 
shall take /fuch oaths and give such bond 
in the proper court within sixty days after 
his election; and if he fails so to do. his 
office shall be deemed vacant. But bis 
qualification, unless he be elected to fill a 
vacancy, shall not be deemed to take effect 
before the firat day of July next after his 
election. 

The act of March 15th, 1856, changing 
the time at which the term of office 

177 shall commence, made no ·alteration 
as to the time of the election or the 

period thereafter within which bond was 
to be given. 

In this case, the bond upon which tbe 
parties were notified not having been exe
cuted until the 12th of January 1857, more 
than sixty days after the election. a ques
tion arises whether there was then any 
authority to take it, or whether the obligors 
can be permittt.td to allege that the _me 
was invalid. Upon the provisions of the 
constitution and laws referred to, the attor
ney general insists that until the County 
court has actually adjudged or determiaed 
that the title to the office of sheriff. derived 
from the election of the voters. has been 
forfeited by the failure to qualify and give 
the official bond, he is still, to all intents, 
in office, and may rightfully qualify; and 
if he does 50, his title to the office cannot 
be questioned in any proceeding thereafter. 
The law in this respect adopts the terms of 
the constitution, which empowers the geu
eral assembly to declare the cases in which 
any office shall be deemed vacant; aud 
there is much force in the argument that 
the word "deemed" here should be taken 
in the sense of adjudged or determined by 
that authority which is to determine whether 
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there has been an undue election or false to his knowledge. &c.-the words "such 
return, upon proper complaint made, and vacancy" referring to a vacancy produced 
which is required to order a new writ of by any of the causes enumerated in the 
election when a vacancy occurs in the office. preceding section. 
It can hardly be supposed that the legisla- Under these various provisions of the 
ture intended to make the omission to give constitution and laws, questions of great 
bond within sixty days after the election, importance may arise as to the proper con
work an absolute forfeiture of the title in struction of this term, as used in the con
every supposable case. The title to the stitution, and adopted in the laws to carry 
office is derived from the .. lection by the the constitution into effect. The case under 
voters. The declaration of the officer con- consideration, it seems to me, may be cor
ducting the election and his certificate are rectly decided on other grounds upon which 
merely evidences of the fact of an election, I prefer to place it, as it was argued before 
and do not affect the validity of the title. the vacancy on the bench was filled. 
conferred by stich election. If the officer Was not Monteith, after he gave bond 
conducting the election, and whose duty it and entered upon the discharge of the duties 
is, witllin five days from the commencement of the office, sheriff de facto? If he were 

of the election, to examine the not in all respects an officer de jure, because 
178 *poll, ascertain the result, and declare of the failure to qualify and give the bond in 

the: person for whom the greatest the time prescribed, was he a mere usurper, 
number of votes have been given, to be undertaking to act without any pretence or 
duly elected, should neglect or refuse to color of right? This cannot be maintained 
perform this duty within the sixty days, upon the facts in this record. He had been 
his default should not operate to forfeit the regularly elected; from that election he 
title of the person elected to the office. So, derived his title to the office; no commission 
if an election should be contested, the court was necessary to perfect it; the law re
may, for good cause shown, continue the quired none; and in practice no commission 
controversy from term to term. If so con- issues. The subsequent steps of the officer 
tinued, the controversy would generally conducting the election are only intended 
continue beyond the sixty days. In such to authenticate the fact of such election, 
case. if the contest should be determined in and the qualification and bond do not confer 
favor of the party returned as elected, his the office, but dre preliminaries to his en
omission to give the bond within sixty days tering upon the discharge of the duties of 
after the election, would not, as it seems the office to which he has been elected. 
to me, forfeit his title. In these and per- Asserting such title to the office, he exe
haps other instances it would 8eem that cuted and acknowledged the bond required 
justice to the party elected requires that by law, before the tribunal authorized to 
the law should be so construed as to allow take the official bond of sheriffs. . The 
some extension of the time beyond the sixty condition of the bond so executed recites 
days. The legislature, however, in the that he hath been elected sheriff of 
clause under consideration, has used this 180 the *county of Stafford for the term 
word "deemed" twice, and in the last in- of two years, commencing from the 
stance, certainly in the sense of to look 1st of January 1857; and binds him to the 
upon, regard, hold, take. The clause de- faithful discharge of the duties of his office 
elares that if he fail to take the oaths and aforesaid. according to law: Thus showing 
give the bond within sixty days after his that he claimed to act under the title con
election, his office shall be deemed vacant, ferred on him by election, and gave bond 
but his qualification shall not be deemed to execute the duties of the office to which 
to take effect before the 1st of July next he asserted a legal right. 
after the election. No adjudication or de- It was held in the case of The King v. 
termination was contemplated by the use Lisle, Andrews' R. 164 (S. C. 2 Stra. R. 
of the word in the last member of the sen- 1090), that in order to constitute a mayor de 
tence. facto. it is necessary that there should be 

The act passed March 30th, 1858, Sess. some color of an election. In The Town of 
Acts, p. 17, ch.20, entitled an act providing Plymouth v. Painter. 17 Conn. R. 585, a per
for general elections, &c., uses the same son eligible to the office of b'Tand juror, was 
terms, and in reference to other officers. in October duly chosen a grand juror for the 
The 56th section thereof, for instance, pro- following year. He refused to take the oath 
vides that the office of judge shall be deemed prescribed, and was fined according to law 
vacant not only when he dies, resigns, or for such refusal. He paid the fine, and in 
is removed from office, but also ,vhen he the month of May afterwards took the oath 
fails to qualify within thirty days next after and exercised the functions of a grand 
he receives his commission; thus seeming juror, by making a presentment and pros
to treat the failure to qualify within the ecuting it. In a suit between third parties, 

thirty days, as creating a vacancy to in which the validity of his official acts 
179 the same extent as when *the vacancy came in question, it was held that he was 

is caused by death, resignation or re- an officer de facto, and his acts as such 
moval from office. The succeeding section were ,·alid. It was insisted there, if a per- . 
provides, that when there shall be such son chosen does not accept and qualify, the 
vacancy in the office, the governor shall office becomes vacant; but the court held, 
make known the fact, by proclamation, that although it might not be easy in all 
within ten days after the fact shall come cases to determine what ought to be con-
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sidered as constituting a colorable right to 
an office, so as to ascertain whether one is 
a mere usurper, there was a fair color of 
right in the person acting as grand juror 
to exercise that office, whether he was 
legally entitled or not. He was plainly 
more than a mere usurper; he was legally 
appointed; ,,.as eligible, and claiming a 
right to act under his appointment, took 
the oath prescribed. These, if nothing 
had intervened, would have been sufficient 
to confer a complete title to the office; and 
even if his previous refusal to take the oaUi 

disqualified him from doing so after
!81 wards. this effect was not *so palpable 

as to deprive him of a fair color of 
right to exercise the office. There was an 
observance of all the legal forms, and this 
clearly constituted a colorable title or ap
parent right. 

In the case of The People v. Collins. 7 
John. R. 549, a person was duly elected a 
commissioner of the highway for the ensu
ing year. The law provided that the 
commissioner, before he entered on the dis
charge of the duties of his office, and within 
fifteen days after his election, should take 
and subscribe the oath of office before some 
justice of the peace, who, within eight days 
thereafter, should certify the oath and de
liver it to the town clerk; and that if he 
shall not take and subscribe such oath and 
deliver such certificate, such neglect shall 
be "eemed a refusal to serve in such office; 
and the town may proceed to choose an
other. The commissioner chosen had not 
taken the oath, and filed the certificate ac
cording to the act. The commissioner hav
ing laid out a survey of a road, the town 
clerk refused to record it. Upon an appli
cation for a mandamus to compel him to 
record the survey, it was argued that if the 
person elected does not take the oath within 
fifteen days, it is a refusal to accept, and 
the office becomes vacant, so that a new 
election may be made, and that no quo 
warranto was necessary, because the act 
considers the office as vacant, and provides 
for filling it. But the court held, that if 
he acted without qualifyin~, he was liable 
to a penalty, or the town might choose new 
commissioners; but if the town did not, the 
subsequent acts were valid, so far as the 
rights of third persons and the public were 
concerned. He was commissioner de facto, 
since he came to the office by color of title. 

In Fowler v. Beebee, 9 Mass. R. 231, it 
was objected that the sheriff whose deputy 
executed the writ, was not sheriff de jure, 
he having been appointed and commissioned 

some months before the law erecting 
182 the *county for which he was ap-

pointed, went. into operation. The 
plc.>a was overruled, because he was sheriff 
de facto, and his acts and those of his dep
uties were valid as to third persons. Upon 
an information againt the same officers, it 
was decided in 10 Mass. R. 290, that their 
appointments were made without constitu
tional and legal authority. 

The principle of these and the like cases, 
say the court in Wilcox v. Smith, 5 Wend. 

181, 182, IS3 

R. 231, is this, that a person coming into 
office by color of election or appointment. 
is an officer de facto, although it be con
ceded that his election or appointment was 
invalid; or I may add, although by negJect
ing or refusing to qualify, the law treats 
the office as ,0 far vacant as to provide for 
filling it by a new appointment. 

And this is a sufficient answer to the 
argument, that if a sheriff coming into 
office under color of an illegal election. is 
to be treated as an officer de facto, a mere 
stranger, if permitted to qualify, might in
trude himself into the office. Such a person 
would be a mere usurper, and his acts void. 
There being but one mode of acquiring the 
title to the office, to wit, by election, where 
it appeared that no such claim of title is 
preferred, the act of qualification 'Would 
confer no right, for no title is thereby ac
quired; and the court or tribunal permit
ting it would be acting not under authority 
of law, but without law, and the act would 
be not voidable, but wholly void. 

The prodsion in the constitution, that 
officers shall continue to discharge "the 
duties of their respective offices until their 
successors are qualified, does not affect the 
question in the present case. He had been 
elected sheriff in 1854, and continUed in 
office, by virtue of said election, or by exe
cuting a new bond, as provided for by the 
act of March 15th, 1856, postponing the 
commencement of the term from the 1st of 

July to the lst of January next after 
J83 the election. *By asserting his title-

to office under his last election. and 
giving bond, he admitted he was not in 
office under his previous election. There 
could be but one sheriff, and by assuming
office under color of the last election. the 
office was full, and filled by him, either de 
jure or de facto, under his last election. 
Nor, as it seems to me, would the case ba\"e 
been varied, if a stranger had pre~ded 
him. The return of the election is to be 
made to the clerk of the coanty, to be filed 
in his officI.'. The returns of the election 
are subject to the enquiry, determination 
and judgment of the County court. where 
there is a complaint made in the mode pre
scribed. It hears and determines contested 
elections; it passes upon the safficiency of 
the sureties offered; it receives and order .. 
to be recorded the official bond. It must 
ascertain whether a vacancy exists before 
it can order a writ of elc.>ction to supply it_ 
Even if the law declaring that the office 
should be deemed vacant upon a failure to 
give bond withill sixty days, be mandatory 
and not directory, and it was the duty of 
the court to have ordered a new writ. still 
it was not done. On the contrary, they rec
ognized the title preferred; and so recog
nizing it, though it be conceded they erred, 
they were acting within the scope of their 
authority. and their act is not void. It 
must be respected; and the person so ad
mitted into office, upon title claimed to be 
derived from regular election. and, as in 
this case, admitted to have been asserted 
under such election, can only be ousted by 
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a quo warranto, the proper proceeding to it is equally 80 as to them. The fact of 
try the validity of the title to an office. election is proved by the recital in the con
Town of Plymouth v. Painter, 17 Conn. R. dition, and admitted in the agre~ment of 
585 ould be ive on t ding f nd the . shows t was 
sh nd his , if th re- ta d recei virtue 0 title; 
qu ascerta heir pe ther a it seem , they pped 
hi ssor had regular cted fr ying, e the a t of 
into office by the officers or courts to whom facts did not show the election. 
this duty was confided by law. The duty The cases referred to, and relied upon in 

of the preceding sheriff is at an end the argument, do not establish any princi-
184 when a successor *claiming to be duly pIe at variance with the proposition aboye, 

ted is ed into ffice, m ed. 
the age the pr cers Unite s v. KJ ck. 9 
nals ch ith this . 720, t ity of t was 

th 
an 

is v. J roo Eliz was n uestion law au d the 
conceded by the court, that if one being president, in the recess of the senate, to 
created bishop, the former bishop not being make appointments, by granting commis
deprived or removed, admits one to a bene- sions which should expire at the end of the 
fice the act is good and not avoidable, for next session. Bond w'th suret hen 
th aw fav in a au- u s comm Afterw new 
th There fact a p de a lent, b ith the t of 
ju r~spect id to th an- th e, was The co that 
ot er, w 0 was in ucte into office c aIming the two commiSSIons could not be con sid
under the color of a proper appointment. ered as one continuing appointment; the 
16 Vin. Abr. tit. Offices, G. 4; O'Brian Y. acceptance of the last commission was a 
Knivan, Cro. Jac. 552. Treating him as virtual superseding and surrender of the 
sh' facto,' are v· re- fo and tha . ability sure-
sp e rights d perso have ti confine duratio first 
al est in nd as c s the co on. 
pu order t nt a fai jus- n the Ider co tion, 
tice. Such is the case of public officers, 186 the sureties are liable *for the dis
who are such de facto, acting under color of charge of the duties of the office for 
office, by an election not strictly legal, or the term for which the bond recites he was 
without having qualified themseh"es by the elected, and ·thereafter until a successor 
re tests. 0 Iding 0 r the q 
pe escribed new a lent, nch Y. nwealth I 5iO, 
as e of sh constab C. 2 th tion of t d was f ollee-
K (295 ma the cas e re- ti xes im y an act !Dbl)" 
ferred to; and Jones v. Gibson, 1 N. Hamp. recited in the condition of the bond. This 
R. 266; The Margate Pier v. Hannam, 5 law had expired. No taxes were collectible 
Eng. C. L. R. 278. under it, and the liability of the sureties 

If then the sheriff is in office as sheriff de could not be extended beyond their under-
fa 's not f to deny idity t 0 taxes ted und uhse-
of Ie, or to at he i erilf q W. No n as to idity 
de r that rt had ority 0 ond or ect of al as 
to a e is bond. en the cour recog- estopplOg the parties, was deCIded. The 
nized the validity of his title, whether they sureties stood upon the letter of the bond. 
erred or not, they were acting within their In Stl1art v. Lee, governor. 3 Call 421. 
jurisdiction in requiring the bond; for the the law directed that the bond should be 
la s it the f the c take p to the j' and t pen-
su d from eri Ifs e The a ld be 0 sand p The 
ti lection nized s until b s taken ble to t rnOr, 
th is oust while i xist, enalty thous mds. 
the court may rightfully require the bond. The SUIt was brought in the name of the 
Whenever it is conceded that he is sheriff I governor at the relation of the party in-

de facto, it is also conceded that. the jured. It was a suit under an act of as-
185 *office is full. He cannot deny that I sembly authorized to be brought on certain 

is sher lire; an ding b i ven u atutes. court 
hi e in offi law m the h t as the e requir nd in 
du he court uire bo this t lty of 0 ~sand p pay-
ca re is no n that nd is a he justi 1S was ch a 
in proper form, taken by the proper tribu- bond as the act required; and being sued 
nal, and shows that it was giYen by him as on as a bond taken under the act, the ac
~heriff for a specified term for which he tion could not be maintained. 
was elected. It would be most unjust to the In the case under consideration 
pu nd to i als wh rely i in a pr nalty, 
on bond as ecurity e due t oper pa d so con 

the bond 
yable 
o the 

pe nce of ies of e, to I 
pe m now rovert th of n e CommonVlea h V. Jac son s ex·or. 

1 Leigh 485, it appeared that there was no 
law authorizing the sergeant of the Hus
tings court of Williamsburg to collect public 

his own assertions. Nor can I perceive any 
better ground upon which the securities 
can stand. If the bond is valid as to him, 
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taxes, or the court to appoint a collector or 
take a bond from him. The court held, that 
such bond was not valid and obligatory on 
the surety. No reasons are assigned; but 
the bond was taken not only without au-

thority of law, but against the policy 
187 of *law; it was an unauthorized in

terference of the court with the col
lection of public revenue; a duty confided 
by law to officers designated by the law. 

In our case, the County court is the tribu
nal to which the law confides the duty of 
taking the bond, and the bond is in fur
therance of public policy. 

The cases of Frazier v. Frazier's ex'ors, 
2 Leigh 642, and Roberts v. Colvin, 3 Gratt. 
358. merely decide that the parties could 
not be charged beyond the stipulations of 
their contract. The bonds did not conform 
to law, and did not extend to the liability 
asserted. 

In none of these cases did the question 
of estoppel arise. 

111 the case of Cutlerv. Dickinson, 8 Pick. 
R. 386, an administration bond given to a 
judge of probate, was offered in evidence, 
an.! the court held that the obligors were 
estopped by the recital in the bond to deny 
the appointment of the administrator; and 
fn Allen v. Luckett, 3 J. J. Marsh. R. 165; 
Stockton v. Turner, 7 Id. 192; Kellar v. 
Beeler, 4 Id. 655; the parties were estopped 
from denying that there was such an in
junction, judgment or decree as these bonds 
recited, although in all these cases the 
matter recited ought regularly to appear of 
r£'cord; and in Franklin's adm'r v. Depriest, 
13 Gratt. 257, the official bond of an execu
tor was made payable to four justices, one 
of whom was not a member of the court at 
the time. It was held that the sureties 
were estopped from averring that he was 
not a member of the court, as by their bond 
they acknowledged that the four persons to 
whom it was made payable, were justices 
of the County court then sitting. 

Upon these authorities, it seems to me 
that the sureties as well as the principal 
would be estopped from denying the title by 
which the sheriff claimed his office. They 
acknowledged in the condition that he had 

been elected sheriff for said county 
188 for the term of *two years, commenc-

ing from the 1st of January 1857, and 
bound themselves for his faithful discharge 
of the duties of his office aforesaid: the 
office of course to which he then had title 
by virtue of his election for a term of two 
years just commencing. 

Upon the whole, I regard the bond as 
valid. and that the motion to dismiss was 
properly overruled.. . 

But it lIeems to me there IS error growing 
out of the variance between the notice and 
judgment and the proof, which must lead 
to a reversal. and a remanding of the case 
for a new trial. It was agreed that there 
should be no formal pleadings, but that the 
defendants might avail themselves of all 
legal defences to the motion. The parties 
agreed the facts, and the question was re
ferred to the court whether any, and if any, 

what judK·ment should be rendered. The 
parties were notified that a motion would 
be made against them for the balance of the 
land, property and free negro taxes of 1857, 
&c., without specifying any amount. The 
account filed shows a balance of land. 
property, free negro and September license 
taxes of 1857, amounting to seven thousand 
three hundred and fifty dollars and sixty
one cents. By the facts agreed, it appears 
that there was a balance of land, property. 
free negro and license taxes for the year 
1857, un paid and due by the sheri if, amount
ing to seven thousand three hundred and 
fifty dollars and sixty-one cents; and the 
court rendered judgment for that sum, the 
balance of the land, property and free 
negro taxes of 1857, due from said sheriff, 
with interest, damages and costs. By the 
facts agreed, it would seem that the bal
ance was made up of license taxes as well 
as of land, property and free negro taxes; 
but there is nothing to show what propor
tion of such balance was license taxes. It is 
most likely, as was suggested in argnment, 
that the payments made, when applied to 

the license hxes, discharged them, 
189 and that there may be *that balan~ 

of the other taxes due for the year 
1857; and that if the subject had been ad· 
verted to on the trial, it could have been 
shown that such was the state of the case. 
There is, however, nothing in the record 
to enable the court to correct the error. As 
the notice did not claim any license taxes, 
and the judgment is pursuant thereto. it 
would not be a bar to another proceeding 
for the license taxes, and the facts agreed 
show a fatal variance between the notice 
and judgment and the proof. I think OD 
this accoun t the judgment must be reversed. 
and the cause remanded for a new trial. 

The other judges concurred in the opinio. 
of Allen, P. 

Judgment reversed. 

190 ·Ushers' Heirs y. Pride.* 
July Term. IIlIi8. Lew1sbura-. 

•• B"ld~cateof Aadltor-DellaqMBt ...... -
A certUlcate parportlq to be made by the auditor 
of the state. In pursuance of tbe act of Karch 15. 
1888. SeRs. Acts. p. 18.11. of land forfeited for DOlI

payment of taxes, beln&' In the usual form ill 
Which be certlll.es papers from bls otllce. Is en· 
dence of the execution of sucb certlftcate. and of 
the otllclal cbaracter of tbe paper. and also of tile 
facta therein cotltalned. 

:I. SlIIDe - Same - Statute - Retro.pec:tlve BIIecL t
Thou&'h Bach certlll.cate was made In 18K.. yet it 
ba vln&, been offered In endence In 18M, It Is JIIP"ioM 
faci~ evidence. by the act. Code. ch. 1'111. f ... Po lID. 

"'This case and the next were declded at the .InU 
term 18118. of the court. but were not then cUreded 
to be reported. They are now pubUshed by the di· 
rection of the jud&,es. at the request of memben of 
the western bar. 

tBvldence-Statute-Retroapec:tIve Bffect.-See prin
clpal case cited and approved to .lames River. etc.. 
Co. v. Littlejohn. 18 GratL 1& 
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though said act was passed after the certiftcate 
was made. 

3. TaxatioD - Porfelture of Lands - Redemptloa.:
Lands returned delinquent for non·payment of 
taxes between 1820 and 1831, were forfeited by the 
act of April I. 1831, Sup. R. C. p. 845, 52. If not re
deemed before the 1st of November 1838: and by 
Kubtlequent acts the time was extended: but the 
forfeiture became complete on the 1st of October 
1834: and the forfeiture was not released, unless 
the owner redeemed the land In the mode pro
vided by statute. 

.------------------
:Tautlon-Porfelture of Lanci-RedealptloD.-See 

principal 4:ase cited In Smith v. Tharp. 17 W. Va. 
133. 1311: Yokum v. Fickey, 37 W. Va. 773, 17 S. E. 
Rep.328. 

Same-Statates ProvidlDIr for Porfelture of Land
CouatltutlonaL-ln State v. Sponaugle. 411 W. Va. 42e. 
I2S. E. Rep.287,lt was said: "How ha,s this question 
of forfeiture for taxes been regarded by the Vlr
IfiDla courts' They have been unable to discover 
that It Is not due proce88 of law. It Is true that In 
Kinney v. Beverley, 2 Hen ... M. 818, where the act 
of 1790 which provided that lands on which taxes 
should not be paid for three years 'shall be lost. 
forfeited and vested In the commonwealth,' JUDO. 
TuCK .. did express the opinion that. without oll\ce 
found, the state could not take title, as It was only 
by record the king could take title: not de-ftnltely 
saying the act was Invalid. JUDO. ROAN. (than 
whom no one has a higher name amonll Vlrlllnia 
jurists) said, 'I cannot for a moment doubt the power 
of the lellislatnre to pass the law In question ;' and 
he said that no Inquest of olllce was necellAary, and 
that such a constrnctlon would defeat collection of 
revenue. JUDO. GBBBN'S opinion does not mention 
the subject. So this case cannot be quoted (as It Is 
sometimes) as aplnst the validity of forfeiture acts, 
as It was decided on other points. In Wild v. Ser· 
peU. 10 Gratt. 4011. It was held that 'the statntes of 
Vlrlllnia forfeltinll land to the commonwealth for 
the failure of the owners to enter them upon the 
commissioner's books and pay taxes are consti
tutional.' and that title vested under them In 
the state without judlllDent. decree, or Inquest 
of olllce. Several cases uphold the statute. Staats 
.... Board. 10 Gratt. 400; Levasaer v. Washburn. 
1\ Gratt. 1172; Smith v. Chapman, 10 Gratt. 4411; Hale 
.... Branscum, 10 Gratt. 418; U,lur to. Prllk,15 GraU. 
190. These cases are unsatisfactory, In not discuss
Inll the matter; but lhey do decide It, thoullh In but 
one was It expressly mentioned. In Armstronll v. 
Morrill. 14 Wall. Il1O, the constitutional point was not 
dlscu8lled. but the Vlrlllnia forfeiture acts were rec· 
olfllized as operative. So It was settled In Vlrlllnia. 
In West Vlrlllnia. our courts, In many decisions, 
have recollD1zed the Vlrlllnia deci.lons as binding 
authority. TwtIlP v. Chevallle, 4 W. Va. 483; Smith 
.... Tharp. 17W. Va. 221." See al.~o, In accord. McClure 
.... Maitland, Sf W. Va. 1178. and M'Clure v. Manper
tnre, 29 W. Va. IIU, 2 S. E. Rep. 786, citing as authority 
the &ame cases which are cited above. 

Advenary Po.ueaaIOD-Land Porfelted to State.
Actual possession of land forfeited to the state for 
nonpayment of taxes cannot divest the state's 
title. See principal case cited as authority for the 
proposition In Postlewaite v. Wise, 17 W. Va. 7; 
Smith v. Tharp, 17 W. Va.lISl; Reusens v. Lawson, 
81 Va. 944, 21 S. E. ReP. 847. 

See also, monollraphlc not« on "Adversary Posses
ilion" appended to Nowlin v. Reynolds, 211 Gratt. 137. 

.. EJKtment-OutstandlnJr Title-Cue at Bar.S The 
heirs of a patentee of land forfeited for non·pay· 
ment of taxes and not redeemed. cannot main
tain ejectment for It against a party who haM 
entered upon It peaceably. thoulfh the tenant hall 
no title to the land. . 

This was an action of ejectment in the 
Circuit court of Wood county, brought in 
June 1841, by the lessee of the heirs of 
Thomas Usher, jr. and Abraham Usher 
against Jesse Pride. Burr Triplett and 
three others, to recover a tract of land of 
twenty-four hundred acres, separate parcels 
of which \vere held by each of the defend
ants. The cause came on to be tried ·in 

November 1856, as against Jesse Pride. 
191 *The plaintiffs claimed under a pat-

ent from the commonwealth of Vir
ginia, bearing date the 24th of July 1788, 
for fourteen hundred. acres; and it was ad
mitted by the defendant, that the lessors of 
the plaintiff were the heirs of Thomas and 
Abraham Usher. and that the land in con
tro"ersy was included in the patent. 

It appears from the evidence, that Thomas 
and Abraham Usher, the patentees, lived in 
Maryland, and that they died prior to 1800, 
and. also that from 1839 to JUlie 1845 sOme 
of .the heirs were infants, and also that 
others were married women. 

In 1816 some of the heirs came out to the 
county of Wood. and went upon the land 
within the boundary of the fourteen hun
dred acre patent, and claimed it as theirs, 
and rented a portion of it to a tenant for 
one year; and that this tenant went upon 
the land in the fall of 1816, and cultivated 
some twenty-five or thirty acres, which 
were cleared. That the same person who 
had been the tenant in 1816, in the years 
1828 and 1829 took possession of the land by 
the permission of James Pugh, who pro
fessed to act as the agent of Ushers' heirs; 
and put up the fences, and pastured the 
fields with his hogs and cattle, there being 
no person residing thereon; and that this 
tenant professed to hold the land under 
Ushers' heirs. That in the years 1833 and 
1834 a part of the land, but not that held 
by Pride, was occupied by a tenant,. who 
leased it from James Pugh, who profe'Bsed 
to act as the agent of Ushers' heirs. And 
that about the 1st of June 1835 one of these 
heirs moved out from the east to the county 
of Wood. and settled upon the land. on that 
part of it occupied by the last tenant. and 
remained. upon it, claiming it as the land 
6f Ushers' heirs, until Febntary 1836, when 
he left it. And the tenants occupying the 
land had sufficient property thereon to pay 
the taxes for the years they were upon the 
land, 

It appears further, that from 1800 
192 to 1817. inclusive. *the land was not 

entered upon the commissioner's 
books for taxation in the names of the pat
entees, or their heirs, or of any person 
claiming under them. In 1818 it was so 
entered in the names of Abraham and 
Thomas Usher; and the land which had 

iSee Ilenerally. monOllraphlc nott on "EjectmenL" 
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been previously forfeited under the act of forfeiture under the act of 1835, Be ••• Acts 
1814, was re'deemed in 1820. But the land 1834-5, p. 12, I 2. 
never was entered on the commissioner's 3d. That as the patent gave the plaintiffs 
books in the name of the heirs of the patent- seizin in deed, and as they are proved to 
ees, nor in the name of any person claim- have had actual posse'>Sion in 1816, 1828. 
ing under the patentees, from the year 1837 1829, 1833, 1834 and 1~, and as the 
to 1846, both inclusive, except for the year defendant sets up no title in himself, bat 
1839. was a mere trespasser, he could not set up 

The tenant offered in evidence two certifi- an outstanding title in a third person. 
cates, signed James E. Heath, auditor, I Middleton v. Johns, 4 Gratt. 129; Tap
dated in January 1844, and July 1845, stat- 194 scott v. Cobbs, 11 Gratt. 172; Doe-ex 
in~ the taxes due on the land from 1819 to demo Humphrey v. Martin, 41 Eng. 
1837, both inclusive, and that no payment C. L. 23; Doe ex demo Leeming V. Skir
had been made in redemption of the land row, 34Id. 64; Atkins V. Le,l'is, 14 Gratt. 30. 
since 1818; and certifying that the land had 
been returned delinquent from the county of 
Wood for the years specified, in the names 
of Thomas and Abraham Usher, and was 
reported to the commissioner of forfeited 
and delinquent land for Wood county, for 
sale .. To the introduction of this evidence 
the plaintiff objected; but the court over
ruled the objection; and he excepted. 

The evidence being concluded, the tenant, 
by his counsel, moved the court to instruct 
the jury, "that taking the evidence so 
offered on behalf of the plaintiffs to prove 
all that it tends to prove, yet the evidence 
so offered on behalf of the plaintiffs, when 
considered in connection with the evidence 
offered by the defendant, does not prove and 
is not such a subsisting valid title, as en
ti tles them to recover in this action." 
This instruction the court gave; and the 
plaintiffs excepted. And there having been 
a verdict and Judgment for the defendant, 
the plaintiffs applied to this court for a 

193 
supersedeas; which was awarded. 

*Grattan, for the appellants, in
sisted: 

lst. That the certificates of the auditor 
were improperly admitted as evidence. That 
the act, Sup. R. C. p.348, i 7, under which 
they were admitted, does not apply where 
there are infants or femes covert, and that 
there were both in this case. 

2d. That this land was not forfeited. If 
the jury might have made any reasonable 
inference, which would have prevented the 
forfeiture, the instruction in the form it 
was given is erroneous. That though the 
land was forfeited under the act of 1814, it 
was redeemed in 1820. That by the act of 
1817, 2 Rev. Code, p. 559, 12, land was no 
longer forfeited for non-payment of taxes; 
and it could not be forfeited prior to the 
act of 1831, which forfeited it on the 1st of 
January 1832; Sup. R. C. p. 345, I 2, 4: 
Arrd prior to January 1832, the act of De
cember 1831 was passed, which gave further 
time to pay the taxes; Sup. R. C. p. 356, 
i 1. Before that time expired, forfeiture 
for non-payment of taxes was abolished, 
and a lien upon the land was substituted 
for it. Sup. R. C. p. 359, i 3, 8. And he 
insisted further, that the jury might ha\'e 
reasonably inferred from the posRession 
proved in 1833 and 1834, by the tenants of 
the plaintiffs, and from the possession of 
one of the heirs in June 1835, that they 
were in actual possession of the land on 
the 1st of April 1835, so as to prevent the 

Fry, for the appellee, insisted: 
lat. That the certificates of the auditor 

were properly admitted as evidence, under 
the act, Code, p. 661, i 4, act of 1850-51, p. 
34; Burdett v. Taylor, 11 Leigh 339. That 
there waa no proof that any of the plaintilfs 
were infanta; and if some of them were 
femes covert, atill as to all adult parties 
and parties aui juris, the certificates were 
admisaible. 

2d. That posseaaion waa sufficient to de
feat a plaintUI who had no title. Adams 
Eject. 32; Moody v. McKim, 5 Munf. ¥I4. 
That though an ouster of actual pouesaion 
will give the party ouated a right to recover 
againat the party ousting him, having DO 
title; it was different where a party eaters 
upon a vacant posseaaion. That here there 
was no proof of ouater, and therefore the 
caaea cited on the other aide either did not 
apply to the case, or ",ere authorities agaiost 
the appellanta. 

3d. That the plaintiffs had no title, the 
land having been forfeited to the commoa
wealth. That though it waa true the land 
was redeemed from the forfei ture under the 
act of 1814, and by the act of 1817 land was 
not forfeited, yet it waa again forfeited 
under the act of 1831, and the acta subse
quent to 1834 did not release the forfeiture. 
but only gave further time to redeem the 
land; which had not been done by theM 
plaintiffs. That in fact the land was 
omi tted from the commissioner'a books from 
1831 to 1846, and was on that ground for
feited under the act of February 1835, Seu. 
Acta 1834-35, p. 12. Having no title, aDd 
not having proved an actual ouster by the 
defendant, the plaintiffs could not recover 
in ejectment, though the defendants ahowed 

none. 
195 *ALLEN, P. The first question 

preaented in this case, arises on tbt
third bill of exceptions taken by the plaiD
tiff in error at the trial. From that it ap
peara that certain certificates, PlIrportiDg 
to be aigned by J. E. Heath, auditor, wert' 
permitted to go in evidonce to the jury. 
without proof of their execution, or of the 
official character of J. E. Heath, as tending 
to prove that the tract of one thonsand 
four hundred acres waa delinquent for the 
years and the amount therein aet forth. aDd 
that the same had not been paid at the date 
thereof. The act of April 1, 1831, Sop. R. 
C. p. 348, I 7, makes such certificates e\"i
dence of the delinquency and forfeiture a..' 
against the parties therein named. And 
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the act of March 15, 1838. Bess. Act". p. 16. 
f 7. makes it the duty of the auditor to 
cause to be made out a list of every tract of 
land in the counties west of the Alleghany 
mountains, forfeited to or vested in the 
Literary fund for the non-payment of taxes 
charged thereon. and which shall not have 
been redeemed; and to transmit such lists 
to the commissioner for the sale of delin
quent lands. 

It being thus made the duty of the auditor 
to make out and furnish said lists and cer
tificates in his official character, his attes
tation of the certificate in the usual mode 
of certi~ying pfficiat copies of documents 
under his control, must be deemed suffi
cient evidence of the execution of such docu
ment. and of the official character of the 
officer; as much so as the attestation of 
a clerk to an official copy from his office, 
is deemed and taken as evidence of the 
execution of the paper. and of the char
acter of the officer, in the absence of 
any suggestion to the contrary. Upon 
general principles, and without reference to 
any particular statute, the certificate of the 
auditor of a fact appearing from the books 
under his control, and upon whom the law 
imposes the duty of examining such books. 

and giving a certificate of the facts 
196 thereby appearing, as a guide *for 

other officers in the performance of 
duties imposed on them. would be competent 
as evidence of such fact. Baker v. Pres
ton, Gilm. 235. And there being no partic
ular mode of authentication or seal of office 
prescribed. the signature of the.officer in 
his official character must prove itself and 
authenticate the instrument. In Taylor v. 
Burdett, 11 Leigh 334, it was decided, that 
as in case of sickness or absence of the au
ditor. the chief clerk in the office is required 
to perform the duties of the office. a certifi
cate being signed by an individual as chief 
clerk and acting auditor, it must be pre
sumed he was acting by reason of the sick
ness or absence of his principal. No 
objection seems to have been made to the 
certificate for want of authentication tor 
proof of execution, nor does it appear that 
any such proof was offered. The question 
arose upon a motion to exclude from the 
jury the patent of the plaintiff, under the 
17th section of the act of 1830-31, before 
referred to, until the plaintiff should show 
that he had his lands duly entered and 
charged with taxes, and had paid the same. 
The court was to determine the fact before 
admitting the patent to be read in evidence 
to the jury; and as it could only ascertain 
the fact by legal evidence, the question of 
the admissibility of such certificate with
out further proof of authentication, arose 
as soon as it was offered to satisfy the court 
of this preliminary fact. 

By the Code of Virginia, ch. 176, 14, p. 
660. it is enacted that the certificate of the 
first auditor of the fact and time of the 
return of any real estate as delinquent, 
shall be prima facie evidence of what is 
stated in such certificate; and such certifi
cate sealed, or sealed and signed, or signed 

alone, shall be admitted as evidence without 
any proof of the seal or signature, or of the 
official character of the person whose name 
is signed to it. The act of March 31, 1851, 

Sess. Acts, p. 33, I 13, extends the 
197 provision to the *auditor's certificate 

of the payment or non-payment at 
any time of taxes on forfeited or delinquent 
lands, &c., but does not .lter or affect the 
section of the Code as to the effect and ad
missibility of the certificate of the auditor 
of the fact and time of the return of any 
real estate as delinquent. That is the char
acter of the certificates here. and the proof 
of the signature and official character of 
the officer is dispensed with. The provi
sion, though enacted since the date of the 
certificate, is general, and permits a certifi
cate to be admitted in evidence whenever 
offered without proof of execution or of the 
official character of the officer. Such pro
vision. though retrospective, is not objec
tionable; it violates no right, and makes no 
change in the evidence of the fact affecting 
the right. The fact of delinquency. as ap
pearing on the books in the auditor's office, 
creates the forfeiture; tbe official certificate 
is by law made evidence of the fact; and 
how that is to be authenticated is mere 
matter of practice, \vhich may be regarded 
as may be most convenient in prescribing 
proceedings in court. 

After the evidence was concluded, the 
defendant's counsel moved the court to in
struct the jury, that taking the evidence of 
the plaintiff to prove all that it tended to 
prove, yet that the evidence so offered on 
behalf of the plaintiffs. when considered in 
connection with the evidence offered by the 
defendant, dl)CS not prove and is not such a 
SUbsisting valid and legal title as entitled 
the plaintiffs to recover in this action. 
Grave objections might be alleged against 
such a course of proceedi ng. The court is 
asked to SUbstitute itself to the place of the 
jury; to exercise the functions of the jury 
in determining upon the w~ight and credit 
of the testimony, and deducing from it all 
such proper inferences as the jury might 
have deduced. I should not have deemed it 

erroneous, if the court had dec'ined to 
198 give such an instruction, and *had 

put the party to his demurrer to the 
evidence. The instruction however was 
given; the evidence is set out in the bill of 
exceptions; and as there is no conflict in 
the testimony, no injustice can be done to 
the plaintiff in error by viewing the testi
mony, as if there had been a demurrer to 
the evidence, giving to them the benefit 
of all proper inferences and presumptions. 
and disregarding any conflicting testimony 
offered by the defendant in error. 

The first question that arises upon the • 
evidence so certified. relates to the forfei
ture of the lands claimed by the plaintiffs, 
for the non-payment of taxes charged 
thereon. 

A grant issued to Thomas Usher, jr., and 
Abraham Usher on the 24th of July 1788, of 
one thousand four hundred acres of land. 
which it was admitted embraced the land 
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in controversy; and it was further admitted, 
that the lessors of the plaintiff are the heirs 
of the said patentees. It appeared that the 
land had not been entered on the commis
sioner's books for Wood county from 1800 
to 1817, both inclusive, in the names of the 
patentees, or their heirs, or of any person 
claiming under them. The first entry on 
the books of the commissioner of the reve
nue for said county, was made in the names 
of the patentees in the year 1818; and the 
heirs of said patentees had not hitherto 
caused said lands to be entered on said 
books in their names. It appears from the 
certificates of the auditor that no payment 
had been made in the redemption of said 
land since 1818, and that the land was re
turned as delinquent for the taxes charged 
thereon from 1819 to 1831, inclusive, and for 
the years 1833, 1836 and 1837. 

By the act of Apri11st, 1831, Sup. R. C. 
p. 345, i 2, lands returned delinquent for 
1820 or any pre\"ious year, if not redeemed 
before the 1st of January 1832, were for-

feited; and lands returned delinquent 
199 for any' *year subsequent to 1820 and 

previous to 1831, were forfei ted if not 
redeemed before the 1st of November 1833. 

By the acts of December 16. 1831, and of 
March 10th, 1832, further time for redemp
tion upon all such lands was given until the 
1st of April 1834. The period for redemp
tion was extended by the act of March 11, 
1834, to-the 1st of October 1834. The act of 
Febuary 27, 1835, I I, gave further time, 
until the 1st of July 1836, for the redemp
tion of such lands returned delinquent, and 
which became vested in the Literary fund 
on the 1st of October 1834. The act of 
March 30, 1837, extended the time for the 
redemption of such forfeited lands lIntil the 
15th January 1838; and the act of March 15. 
1838, extended the time to the 1st day of 
July 1838, when the period for redemption 
expired. The forfeiture of such lands re
turned as delinquent became complete on 
the 1st of October 1834. The subsequent 
acts treated them not as lands returned as 
delinquent merely. but as lands forfeited; 
and although further time to redeem was 
given. the forfeitures which had accrued by 
prior la,,,s were not released, except in such 
cases where the o,\"ner a\'ailed himself of 
the privilege to redeem. Staats v. Board, 
10 Gratt. 400. The land in question, there
fore, never having been redeemed, became 
actually forfeited and vested in the Liter
ary fund on the 1st of October 1834. 

The proof certified shows that the pat
entees were dead when the land was enterp.d 
in their names in the year 1818. It is un
necessary to consider whether under the 
act, 2 Rev. Code of 1819, p. 15. t 13, 16 and 
30, this was not the regular course until the 
heirs caused a transfer to be made on the 
commissioner's books to their names, ac
cording to law. More especially, as it seems 
that payment in redemption of said lands 
for the taxes prior to 1818, had been made 
in the names of the patentees. But be this 
as it may, either the lands were properly 
entered, and being returned delinquent, 

were forfeited for the non-payment 
200 *of taxes, vesting in the Literary 

fund such estate as was vested in the 
person in whose name it was returned delin
quent, and in the heirs,. devisees or 
purchasers claiming under such person at 
the time such land were forfeited according 
to the act of April 1, 1831, Sup. R. C. p. 
346, I 4; or if not properly entered, then 
they became forfeited for failure to enter 
according to the act of February 1:1, 1835. 
12; which forfeiture became absolute by 
the failure to redeem before the 1st of ~o
vember 1836, according to the act of March 
23, 1836, as no actual pos~ssion of the 
owner or proprietor or of his tenant is shown 
to have existed on the 1:1th February 1835. 
the time of the passage of the act. And it 
further sufficiently appears, that the amount 
of taxes, exclusive of damages, exceeded 
the sum which \vas relinquished by tbe act 
of 1832 or subsequent laws, if any such en
quiry could be raised until the lands were 
actually entered on tbe books of the com
missioner of the revenue, and the amount 
ascertained. I think, however, the entry 
in the name of the patentees concludes the 
heirs and purchasers claiming under them. 
and they were forfeited for the delinquency 
in failing to pay the tazes charged thereon. 
But the result is the same under any aspect 
of the case as presented by the facta certi
fied. 

The defendant showed no title in himself; 
and it has been insisted, that according to 
the cases of Middleton v. Johns, 4 GraU. 
139, and '£apscott v. Cobbs, 11 Gratt. 172. 
the defendant showing no title, should oat 
be permitted to set up an outstanding title 
to prove that the plaintiff has no title. 

The testimony in the case shows acts of 
possession at different times by some of 
the plaintiffs, and by their agent and ten
ants. The last act of possession proved 
is, that one of the lessors of the plaintiff 
about the 1st of June 1835 moved from the 
east to the county of Wood, and settled 
upon the one thousand four hundred acre 

tract, remained until February 1836, 
201 *when he left the land; and that he 

claimed the land as the Usher land; 
that the place where he so settled was a 
different portion of the one thousand four 
hundred acre t;ract, from that in contro
versy; and that the improvement where he 
settled was afterwards held by a third per
son adversely to the plaintiffs' title. 

It does not appear that there was any 
privity between the lessors of the plaintiff 
and the defendant, or that there was any 
obtrusion on the actual possession of the 
plaintiffs in error. The land being for
feited and actually vested in the Literary 
fund, the possession of the plaintiffs after 
such forfeiture gave them no rights as 
against the commonwealth. For any thing 
that appears. the possession was abandoned 
in February 1836. It does not appear when 
or how the defendant entered. But being 
in possession, and nothing more appearing. 
he may retain it, and cannot be deprived 
of the enjoyment of the property by one 
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who is proved not to have any right to the 
land in controversy. It appears from the 
Code, p. 560, note to f 14, that a proposi
tion of the revisors to change the rule 
which permitted a defendant in possession 
to defeat a recovery by showing an older 
title than that of the plaintiffs in a. third 
party under whom the defendant does not 
claim, was rejected by the legislature. The 
case under consideration must be governed 
by the general rule as recognized in Moody 
v. McKim, 5 Munf. 374, and the recent case 
of Atkins v. Lewis, 14 Gratt. 30, there 
being no proof to bring it within the excep
tion acted upon in Middleton v. Johns, 4 
Gratt. 129, and Tapscott v. Cobbs, 11 Gratt. 
172. 

I think the judgment should be affirmed. 

The other judges concurred in the opinion 
of Allen, P. ' 

Judgment affirmed. 

202 ·Stinchcomb v. Marsh. 

Jnly Term. 1858, Lew!sbnrw. 

•. E)ec:tmeDt-EvIdence-Record of Another Action of 
Ejec:t ...... t.--In an action of e,ectment. the record 
of another action of ejectment between other par
ties. Is not competent evidence npon a qnestion of 
boundaries or the location of the land In contro
versy. 

2. Power of Attorney-CoavoylUlCO of 1And-Cue at 
Bar.-M Irlves to J a power of attorney to sell her 
lands In the connty of R. wltb power to J to all
)JOInt otber /llrents or attorneYIL J execntes a 
)JOwer to C to sell tbe lands. bnt tbe power only 
autborizes C toactln the name of J. and Itls slimed 
by J In blsown name. witbont any reference to his 
principal. This power does not autborize C to 
('onvey the land as attorney of M. 

This was an action of ejectment in the 
Circuit court of Ritchie county, brought in 
lIIarch 1852, by Thomas Stinchcomb against 
Enoch Marsh, to recover one hundred acres 
of land. On the trial of the cause the 
plaintiff claimed under a patent from the 
commonwealth to Robert McClure and John 
Relfe, for one thousand acres of land. which 
described it as beginning at a white oak, 
corner to Hugh Lenox's survey, No. 11, and 
thence by a line of said Lenox S. 45 W. 497 
poles to a black oak, &c. And as evidence 
tending to locate the grant, he introduced 
in evidence a copy of a plat and certificate 
of a survey of ten thousand acres made for 
Hugh Lenox, lying on the waters of Hughes' 
river. and beginning at a beech No. 11, and 
running thence S. 45 degrees east 1385 poles, 
and also a patent to Lenoll: founded on this 
survey. And further to locate the patent 
under which he claimed, he then offered in 
evidence the records in two cases in eject
ment, the first between John Rawson, 
plaintiff, and Levi Dawson, defendant; 
and the other between the same plaintiff 

·See principal ca ... e cited In Wise v. PostlewaIt. 8 
W. Va. 4110. See Irenerally. monolrraphic nok on 
"~jectmenL" 

and William L. Hitchcox, defendant; in 
which cases Rawson claiming, as the 

203 plaintiff alleged, ·under Lenox'S 
patent, had recovered a judgment fix

ing the boundaries of said patent as con
tended for by the plaintiff in this case. To 
the introduction of this evidence the de
fendant objected; and the court sustained 
the objection: and the plaintiff excepted. 

The plaintiff having traced the title under 
which he claimed from the patentees to 
Mrs. Susan Mitchell, introduced in evidence 
a power of attorney from Mrs. Mitchell to 
her son John Mitchell, authorizing him to 
sell and convey any lands belonging to her 
in the counties of Wood and Ritchie; and 
also to appoint such other agents and attor
neys as he might deem necessary to carr,. 
into effect the foregoing power. He also 
introduced in evidence a power of attorney 
from John Mitchell to Warren W. Chap
man, dated the 9th of June 1846, by which 
John Mitchell appoints Chapman his attor
ney, in his nanie to sell and convey, upon 
lIuch terms as his said attorney should deem 
most for his advantage, all such lands in 
the counties of Wood and Ritchie to which 
Susan Mitchell had title, and to sell which 
he John Mitchell held her power of attor
ney. And he authorized his said attorney 
to prepare deeds with such covenants of 
warranty as to Mitchell's said attorney. 
should seem ell:pedient, and to deliver them 
as his deeds. And throughout the paper it 
is all by or for John Mitchell; and is exe
cuted by him simply as John Mitchell, 
without saying as attorney, or adding the 
name of Mrs. Mitchell. Indeed, there is 
no reference to her in the power, except that 
hereinbefore given. The plaintiff then 
offered in evidence a deed executed by Wil
liam W. Chapman as attorney in fact .for 
Susan Mitchell, to the plailltiff, referring 
to the foregoing powers ot attorney for his 
authority, conveying to him the undivided 
moiety of two tracts of one thousand acres 
each, one of which the plaintiff insisted 
included the land in controversy in this 

case. And the deed being offered in 
204 evidence only for the ·purpose of 

showing title in himself under it, the 
court being of opinion that it did not pass 
the title, on the motion of the defendant 
ell:cluded it: and the plaintiff again ex-
cepted. . 

There was a verdict and judgment for the 
defendant. And thereupon Stinchcomb ap
plied to this court for a supersedeas; which 
was allowed. 

Hoffman, for the appellant. 
Kercheval, for the appellee. 

LEE, J. Two questions occur in this 
case, first, whether the records of the cases 
of Rawsoll v. Dawson and Rawson '-. Hitch
cox mentioned in the plaintiff's first bill of 
exceptions were properly excluded from the 
jury, and second, whether the deed from 
Chapman as attorney in fact for Susan 
Mitchell to the plaintiff of the 15th of Au
gust 1848 was properly rejected when offered 
to prove the transfer of the legal title to the 
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land therein described to the plaintiff. Of within the class of cases, the verdicts and 
these in the order stated. I judgments in which, are evidence of the 

It is a well settled rule of evidence that a i facts on which they were founded, only as 
verdict and judgment in an action at law I between those who were parties, or who 
cannot be received in evidence upon the stand in privity with those who were. 
trial of an action between others not parties I The purpose for which these recorda were 
to the first, nor standing in privity with I offered was to prove the boundaries of the 
those who were, for the purpose of proving ten thousand acre survey made for Hugh 
any fact upon which such verdict and judg- Lenox which the land claimed by the plain
ment were founded and which being essen- tiff was said to adjoin; and it was sought 
tial to their rendition, is to be regarded as to do this by showing that in those causes, 
established by them. The party in the that survey had been located by the ver
second action had no opportunity of cross dicts in the same manner in which the 
examining the witnesses in the first, nor plaintiff sought to locate it in this action, 
of confronting them with others by whom and thus to make them evidence of the 
the facts deposed to by them might have boundaries claimed as established by the 
been effectually disproved. 1 Greenleaf findings of the juries in the two caulleS pro
Ev. t 522, et seq.; Duchess of Kingston's duced. This was in direct contravention 
Case, 20 How. St. Tr. 38, and n. 1. More- of the rule of evidence just adverted to and 
over, although the witnesses in the first violative of all the principles on which it is 
cause might all have been competent to founded. 

give evidence in the second, yet it Nor could these records have been admitted 
205 might have *been otherwise, and the upon the prinCiple which admits, in certaiu 

verdict and judgment may have been cases, evidence of hearsay, reputation, 
founded upon the testimony of the party tradition. It is true the principle of the 
himself who offers the record in the second admissibility of such testimony in cases of 
cause or some other witneu who would be a public nature has been extended by our 
equally incompetent. But this enquiry the courts to questions of private boundary; bat 
court cannot stop to make. It would be it is difficult to perceive how this can 
opening a door to subjects and questions render admiuible the verdicts and judg· 
entirely apart from the true issue before ments in cases between others, althougb the 
the jury, and might lead into a wide field same boundary may have been the sabject 
of irrelevant enquiry and discussion. Be- of dispute. Such verdicts and judgments 
cause therefore of the potential vice in the may have been founded upon the hearsay 
record as an instrument of evidence in the or tradition given in evidence, or upon evi
second cause the court has no alternative dence of a totally different character. The 
but to exclude it. Where the fact of such identity of the boundary as claimed on the 
verdict and judgment having been rendered ground with that descrihed in the munimenu 
is proper and relevant evidence, as they of title relied on. may have been established 
can only be proved by the record, it may by the conformity of natural objects acta
be admitted for that purpose, but when so ally found with those called for. It may 
admitte~ it cannot be used as evidence to have been made out by artificial monuments 
prove any fact or allegation however ma- shown to exist as marked trees of tbe kiud 
terial or traversable, upon wbich they must called for, the annulations on which 
be supposed to have been rendered. Green- 207 were found to agree with *the years 
leaf E\". I 538, 539, 527; 1 Stark. Ev. 213. elapsed since the date of the survey 

To this general rule there are some excep- relied on. It may have been deduced from 
tions, as in the class of cases known as pro- a connection with one or more adjoining 
ceedings in rem, such as judgments of surveys the location and boundaries of 
condemnation of property as forfeited, a which were .ufficiently proven or undis
prize in the exchequer or admiralty courts, puted. Or it may have been determined 
and adjUdications upon the personal rela- from several of these different sources of 
tions of a party such as marriage, divorce. evidence, or all, combined. Again. The 
Rettlement and the like. 1 Greenleaf Ev. proofs of hearsay or tradition, or whatever 
i 525, 541 and n, i 544 and n, i 545. An- they were, were from the mouths of wit
other exception it is said has been made in nesses who might or might not be competent 
the case of verdicts and judgments upon to give testimony in the particular case: 
subjects of a public nature, such as mattera but the party had no opportunity to show 
(If reputation, customs and the like. 1 their incompetency to testify against him. 
Greenleaf, I 526. Whether the latter class or to cross examine them or to meet their 
(If exceptions can have any place in this statements by opposing proofs. Now. as 
state at this day, it is deemed not very ma- we have seen, the court will not enter upon 
terial to enqllire. For the verdicts and enquiries as to the nature of the proofs in 
judgments offered in this ca\1se can be the former case or the competency of the 
brought within the range of neither of witnesses who then deposed to give evi
these classes. They were not cases in any dence in the principal case. To attempt it 
sense in the nature of proceedings in rem, would only lead to indefinite delays and 
nor were they upon subjects of a public breed inextricable confusion. That the 

nature within the meaning of the ex- former verdicts and judgments may have 
206 ception contended *for. They were been obtained under such circumstances as 

strictly suits inter partes, concerning should preclude them from being evidence 
private rights only; and they must fan in tire principal case and tbat the court can-
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not undertake to analyze the proceeding of 
which they were the result, renders their 
rejection a matter of inevitable conse
quence. 

In the case in judgment the records which 
were offered in evidence were in cases be
tween totally different parties, nor is any 
privity shown between any of them and 
any party in this cause. They show noth
ing of the nature of the proofs exhibited, 
nor do they disclose who were the witnesses 
examined. There is no savor of antiquity 
about them if that would have helped the 
argument, for they were rendered within 
the year before the trial of this case. The 
same sources of proof which were turned 
to so good account in those cases were, it 
may be supposed, equally accessible to 
the parties in this. If the witnesses in 

them were competent to give evi-
208 dence in *this case, they might have 

been examined, and the jury left to 
draw their own inferences from their testi
mony without being inftuenced by the 
finding of another jury upon the same 
testimony. If they were not examined no 
reason has been shown for the omission 
even if the court \'I"ould go into that enquiry. 
If they would not have been competent, that 
it8t'lf would be a conclusive reasOn for 
excluding the verdicts founded upon their 
testimony. 

The rules of evidence have to a certain 
extent been relaxed on questions of bound
ary, but it is deemed unwise and inexpe
dient to extend the encroachment upon well 
settled and wholesome principles further 
than the courts have already gone. That 
the monuments of boundaries owing to the 
perishable materials of which they were 
made, may gradually disappear, has led to 
the admission of traditionary evidence con
cerning them, but it can furnish no suffi
cient reason for breaking down the well 
established barrier which restricts the 
effect of a verdict and judgment as evidence 
of the facts in issue in the cause, to those 
who were parties or stood in privity with 
those who were. 

The second question relates to the exclu
sion of the deed from Chapman as attorney 
in fact for Mrs. Mitchell. If he had due 
authority as such, the deed should have 
been permitted to go to the jury, as it was 
in regular and proper form. If he had not, 
t~en Mrs. Mitchell was not bound, her title 
did not and could not pass by it, and as it 
was offered for no other purpose than to 
prove a transfer of her title to the plaintiff, 
it was properly excluded. 

To show that Chapman was authorized to 
execute a deed for Mrs. Mitchell, the letter 
of attorney from John Mitchell of the 9th 
of June 1846 was first read in evidence to 
the jury. By the letter of attorney from 
:Mrs. Mitchell to John Mitchell, the latter 

had the power to appoint SllCh further 
209 agents and attorneys as *he might 

deem necessary to carry into effect 
the power granted to him. The question 
then is was this power to appoint agents 
and attorneys duly executed as the law then 

stood by the letter of attorney to Chapman. 
The power given to John Mitchell to ap

point an agent who would be authorized to 
convey the legal title vested in Mrs. Mitch
ell, must of necessity have been executed 
by a deed, for no agent can bind his prin
cipal by deed unless he be so authorized by 
an instrument of equal sulemnity. And 
as the law was then understood, to bind the 
principal every deed should be executed for 
and in the name of his principal, though it 
was not material whether the attorney 
sign the name of his principal with a seal 
annexed, stating it to be done by him as 
attorney for the principal, or whether he 
sign his own name with a seal annexed, 
stating it to be done for the principal. But 
if the deed do not purport to be the deed of 
the principal and be signed and sealed by 
the attorney neither in the ·name of his 
principal nor in his own name as his attor
lJey it is not the deed of the principal. ADd 
in executing the power conferred, the at
torney should conform to the terms and 
nature of his authority, and do that which it 
was the intention and legal effect of the 
power he shold be authorized to do in a 
legal and proper manner. Otherwise the 
act will be meffectual to bind the principal. 

Now the letter of attorney to Chapman 
does not purport to be the act of Mrs. Mit
chell or for her or in her name. It purports 
to be the act of John Mitchell in his own 
name and on his own behalf. He appoints 
Chapman "his attorney," to sell, &c., "for 
his advantage and profit," to make seal and 
deliver deeds "as his deeds," to receive 
moneys coming "to him" on account of 
sales" for him and in his name," and "for 
him and in his name" to make seal and 

deliver acquittances. Nor is it signed 
210 with the name of Mrs. *Mitchell 

stated to be by her attorney nor is his 
name stated to be for his principal. It is 
signed by him in his own name as if the 
instrument were executed in his own right 
and on his own behalf. Such an execution 
of the power could not bind Mrs. Mitchell 
nor invest Chapman with authority to 
transfer the legal title to the land. If John 
Mitchell had conveyed the land by a deed 
executed in the form adopted for this power, 
such a deed prior to the provision of our pres- . 
ent Code, would not have passed the legal 
title. And a power executed by him under 
his authority to appoint other agents for 
his principal should be executed for or in 
the name of the principal just as should a 
direct deed of conveyance from himself. 
Whether a conveyance or a power to some 
other to convey it was but the execution of 
his power by deed, and that deed to be 
effectual must be executed in the manner 
required by the rules of law. 

What might be the construction of such 
an instrument executed since our present 
Code took effect it is unnecessary to enquire 
as the paper in question was eXE'cuted in 
1846; but it cannot be sustained on the 
authority of Shanks v. Lancaster,S Gratt. 
110, or of Bryan v. Stump, 8 Gratt. 241, 
as it is a different instrument from those 
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in question in those cases and executed in 
a different manner. Prior to the Code at 
least, the question was not simply what the 
grantor intended to do, but whether the 
intent to execute the power was carried out 
in a legal and proper manner. In every 
case of a deed executed by an attorney it 
might be supposed that he intended to con
form to his power and satisfy its require
ments; but if he have failed to execute it in 
the manner required by the rules of law, it 
must be ineffectual, for his intention could 
not remedy the defective Code in which he 
attempted to carry his intention into 
execution. I refer on this subject to Ser-

Jeant Moore's Rep. Trin. 6 Eliz. 
211 No. 191, p. 70; Coombe's Case, 9 Rep. 

7S; Frontin v. Small, 1 Str. R. 70s; 
S. C. 2 Ld. Raym. R. 1418; White v. Cuyler, 
6 T. R. 176; Wilks v. Back, 2 East. R. 142; 
S Bouv. Bac. Ab .• , Leases," I. 10, p. S71; 
BOKart v. De Bussy, 6 .John. R. 94; Fowler 
T. Shearer, 7 Mass. R. 14; Elwell v. Shaw, 
16 Mass. R. 42; .Jones' dev. v. Carter, 4 
Hen. & Munf. 184; Clarke's lessee v. 
Courtney, &c., S Peters' R. 318, 349; Martin 
Y. Flowers, 8 Leigh 158. In the two cases 
last cited, the deeds were held inoperative 
because although purporting to be made by 
the parties as attorneys for their principals, 
they were yet executed by the attorneys in 
their own names and not in those of their 
principals. 

That a spirit of self-reliance and direct
ness of purpose, as suggested by counsel in 
argument, will prompt the people of this 
age and country to disregard the formalities 
of conveyancing and the rules of law by 
which they are prescribed, can constitute 
no sufficient reason nor furnish any ade
quate authority to the courts to r.hange the 
law or overthrow plain intelligible and well 
settled legal principles. That is the prov
ince of the legislature, not of the judici
ary. For the latter to undertake to mould 
the law so as to be adapted to the loose and 
careless modes of conducting bu.siness 
transactions which are said to prevail 
would be but to inaugurate uncertainty and 
confusion in the administration of justice, 
and lead to evils which though not at once 
foreseen and appreciated, might prove far 
greater and more to be deplored than the 
hardship which may occur in individual 
cases from an adherence to the settled rules 
of law, but which at last must be traced to 
the parties' own improvidence and want of 
reasonable care and precaution. 

The result is that the letter of attorney 
from .John Mitchell to Chapman being in
effectual to constitute the latter the attorney 
for Mrs. Mitchell, the deed which he under-

took to make for her did not trans-
212 fer *the legal title to the plaintiff, 

and as it was offered for no other pur
pose than to prove such transfer, it \'I'as 
properly rejected by the court. 

I think the Circuit court did not err in 
its ruling upon either of the questions 
raised, and am of opinion to affirm the 
jUdgment. 

The other judges concurred in the opinion 
of Lee, .J. 

.Judgment affirmed. 

213 *Miller Y. Williams &. at_ 

July Term. 18118. r,ewisburlr. 

I. Ejectment-TItle of PIaIDtiff-c-e at Bar.-'l'h~re il 
a sale of land under a decree to H who Is th~ 
plaintiff In the suit: and the sale Is conftrmed and 
a conveyance ordered to the heirs of H. but DO 
conveyance made. 'l'he heirs lIell to third persOD •. 
but no deed Is shown: but these purchasers take 
possession and put a tenant on the land. After
wards on appeal the decree Is reversed. the sale ~t 
aside. and a conveyance of the land directed: aDd 
In pursuance of this decree the court below ..eta 
asIde the Hale and directs a conveyance to tbe 
orilr\nalowner. which Is ex~cuted: and then the 
tenant In posHe8ll10n of the land attorns to tbw 
orilr\nalowner. who holds by thIs tenant nnW be 
leaves the land. and afterwards continues In pool. 

BellSion. In ejectment by the purchaser from the 
heirs of H ualnst the orilrlnal owner. BRLO: tbe 
attornment of tbe tenant was not I1lc~ aDd 
the party gettlnlr posHession throulrh and from bim 
Is not the tenant of the plaintiffs so all to entitle 
them to recover without showinlr title In th"m· 
selves. 

2. Sale of Dellaq_t Laada-Qaere.-PendiDC tb~ 
appeal the land Is returned delinQnent for nou
payment of taxes In the name of the orUioal 
owner. and Is HOld and purchlUled by tbe purcb .... · 
ers from tbe hell'll of B. QUAlBB: If It wop not 
their dnty to pay the taxes. and If they can set UP 

a title under that sale and purchase &lraiost tbe 
orilr\nal owner. 

", Sa_-R_OYBI of eo ............ ,-Bffect of CoIlvey
anee by .5abBtltate.-J. a commissioner of forfeited 

*SaIe of DelIDq_t Laada.-In McClure v. Maitland" 
1-1 W. Va. 1i8O. It Is said: "The land sold belDlr tbe 
property of the !!tate and the court and commls· 
sloner her agents to make the sale, they are respoD' 
sible to her and to her only for tbclr acts. But lilte 
all other uents they must act within their authortty 
and In the manner prescribed by It or tbelr acta 
will have no~ffect. Therefore. unle88 they In mat
Inlr sale .. of the forfeited lands of the state. do sub
stantially conform to the provisions of the statutes 
conferrinc the authOrity. their acts and Proc:e.!i1· 
Ings will be Ineffectual to divest the !ltate's tlU~ or 
transfer It to the purchaser. Millw r. U'iU~. 1~ 
Oralt.218." 

Landlord and Teaaat.-In VOIIS v. Klnlr. 33 W. Va. 
1-16,10 S. E. Rep. 406. It Is said: "If the tenant, witb 
notice to the landlord, disclaims the tenure. aDd 
claims the fee adversely, In r\lrht of himself or a 
third person. or attorns to another. his JlO8SCS'Iioo 
then becomes a tortious one. by the forfeiture of 
hIs right: and the landlord's right of entry Is c:<>m· 
plete, and he may sue at any time within the period 
of limItation from that time. Willison .... Watkin .. 
8 P~t. 48: Kane v. Bloodlrood. '7 Johns. Ch. 90; TYler. 
Ej. 811: Wild v. Serpell. 10 Gratt. 406: JliUw ~. ""il
ljam •• I~ Gratt. 218. 219; Cooey v. Porter. II W. Va. 
120." 

See also. Turpin v. Saunders. n Gratt. 33. aud rIlIU. 
and Dobson v. Culpepper. 2S Gratt ... and 11014. both 
citing the principal case. 
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and delinquent land. sells a tract of land and 
receives the purchase money. He Is then removed 
and B 1B appointed In blsplace. B hallnoauthorlty 
to convey the land to tbe purchaser; and his con
veyance does not pass tbe title. 

",. s..e-s.--s.me.-In sucb a case the court 
m nst Diake an order dlrectlnc B to con vey the land 
brfore be can make a valid conveyance. 

.s. S __ Lo .. of Report of CoID ..... lener-RICht to 
Prove the Pacts lIy Evidence Allande.-Tbe report of 
J of tbe forfeited lands In the county belna losl, 
and tbe report of the sale of the land not showinll' 
plainly the land 801d or tbe IntereAt wblcb the 
l>erBOnln wboae name It was forfeited held tbereln. 
It was not competent for tbe commissioner to 
resort to evidence allllfIIM to ascertain these facts; 
and therefore bls deed I .. Invalid. 

•. S __ Jolnt eo. .... I __ V .. ldlty of Separate 

Ac:u.-Where there are two commissioners of 
forfeited and delinquent lands In one county. tbey 
are not required to act jointly: but eacb may act 
separately. and bls deed will convey title to land 

sold by blm. 

214 *This was an action of ejectment in 
the Circuit court of Nic:101as county, 

brought in August 1855, by Hazael Williams 
and Thomas McCleary against Charles C. 
Miller, to recover a tract of three thousand 
acres of land. On the trial there was a 
verdict and judgment for the plaintiffs; 
and the defendant excepted to opinions of 
the court overruling a motion for a new 
trial, and also for refusing and giving cer
tain instructions. Numerous questions 
were raised, but only two of them were 
considered by this court. 

As early as December 1782 George Clen
denin and George Huston his surety 
executed a bond to John Mayo, binding 
themselves to pay him fifteen thousand 
pounds of tobacco. And in December 1794 
Clendenin executed a power of attorney to 
Huston, authorizing him to sell a tract of 
three thousand acres of land, which Clen
denin held under a patent from the com
monwealth, and to apply the proceeds of 
sale to the payment of the debt due to 
Mayo. But Huston was not to sell the land 
or any part of it for a less priee than one 
dollar per acre. This land was then within 
the county of Greenbrier, but is now in the 
county of Nicholas, and is described in 
the patent as lying in the county of Green
brier, on the north side of Gauley river, 
including Stroud's improvement and the 
several branches of said creek. 

Huston was sued upon the bond, and 
compelled to pay it: and he then filed a bill 
in the Chancery court at Staunton against 
John Cantril, the administrator of Clen
denin, and the widow· and heirs, seeking 
to su bject the tract of three thousand acres 
of land and the other estate of Clendenin 
to satisfy him for what he had paid. In 
June 1823 a decree was made for the sale 
of this land: and in November following 
the marshal reported that it had been sold 
to George Huston at the price of thirty 
cents per acre. 

Huston died in 1826; and the suit 
215 was revived in *the name of Philip 

Pitman, his administrator, who had pur
chased tlte interest of the other distrib
utees in the suit. And on the 19th of July 
1~27 the court confirmed the sale to Huston, 
and directed the marshal of th.e court to 
convey the land to Huston's heirs by name, 
or whomsoever they. might appoint. It 
does not appear that this conveyance was 
ever executed by the marshal. 

The debt due to Huston not having been 
satisfied by the sale of the land and the 
application thereto of the amount found to 
be due from Cantril, the administrator of 
Clendenin, on the 21st of July 1827 Pitman 
filed a supplemental bill, seeking to set 
aside certain gifts of slaves made by Clen
denin to his three daughters before their 
marriage, as fraudulent and void as against 
creditors. But when the cause came on to 
be heard in August 1830, upon this supple
mental bill, it was dismissed by the chan
cellor: And thereupon Pitman took an 
appeal to the Supreme court of appeals; 
where the case lingered until April 1840, 
when that court not only affirmed the decree 
of the chancellor dismissing the supple
mental bill, but holding that the appeal 
brought up the whole case, reversed and 
annulled all that had been done in the 
original cause, and ~ent the cause back 
with directions that all the proceedings for 
subjecting the tract of three thousand acrea 
of land, should be set aside, and a convey
ance to the heirs of Clendenin should be 
decreed. 

In pursuance of this decree the chancellor 
in June 1840 made a decree in conformity 
therewith, and appointing a commissioner 
to conve'y the land to the heirs of Clendenin: 
And this was done by a deed bearing date 
the 16th of August 1841. 

After the sale of the land to Huston had 
been confirmed, and the heirs of Huston 
had sold their interest therein to Pitman, 

as before stated, about the year 
216 *1828 or 1829 the plaintiffs took pos-

session thereof, claiming the same as 
purchasers from Pitman; and they put 
George Rader into possession of it as their 
tenant; and he continued in possession as 
their tenant until the 13th day of October 
1840; when he entered into an agreement 
under seal with Charles S. Miller for him
self and the other heirs of Clendenin, by 
which he took a lease of the land from 
them, referring to the late decree of the 
court of appeals, to continue until the 1st 
of March 1842. And he continued to hold 
the land under renewed leases until the 1st 
of April 1847; when it was leased by Mil
ler, acting for himself and the other heirs 
of Clendenin, to other parties; and the 
defendants so continued to hold possession 
of the land, by their tenants, down to the 
institution of the suit, claiming under 
Clendenin. and adversely to the plaintiffs. 

Whilst the suit of Huston's adm'r v. 
Cantril & also was pending in the Court of 
appeals, and in April 1839, John G. Steph
enson, the commissioner of delinquent and 
forfeited lands for the county of Nicholas, 
seems to have made a report of the forfeited 
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lands in the county of Nicholas, and to 
ha'\"e reported the tract aforesaid of three 
thousand acrt'S as forfeited in the name of 
John Cantril for the non-payment of taxes. 
And at the April term 1839 of the Circuit 
court of that county, the court made a 
decree directing the lands so returned for
fei ted to be sold. A t the fall term of the 
court Stephenson reported that he had sold 
one tract of three thousand acres in the 
name of John Cantril, which was purchased 
by Hazael Williams and Thomas McCleary, 
at sixty-five dollars and twenty-five cents; 
that being the amount of taxes and dam
ages, which was paid in hand: And at the 
April term 1840 the sale was confirmed by 
the court. 

At the Aeril term 1841 of the court 
217 Alexander Brown was appointed a 

commissioner of delinquent and for
feited lands for the cOlmty of Nicholas: 
and at the next September term John Brown 
was appointed to the same office in the 
place of Stephenson, removed. And by 
deed bearing date the 27th of May 1843, 
John Brown, as such commissioner, con
veyed to Williams and McCleary the land 
which had been sold to them by Stephenson; 
describing' it as a tract of three thousand 
acres patented to George Clendenin de
ceased, and forfeited in the name of John 
Cantril, it being the survey on which 
George Rader lives, on Stroud's creek. 

When the'evidence had been introduced, 
the defendant moved the court to give eight 
different instructions to the jury; but it is 
only necessary to state the second, which 
was as follows: 

24. The decree ofthe Circuit court for the 
county of Nir.holas rendered at its April 
term 1839, and the return of sales made by 
John G. Stephenson, commissioner for the 
county of Nicholas, purporting to be sales 
made by him of forfeited and delinquent 
lands for the county of Nicholas, dated the 

day of 1839, and returned to the 
September term of said court 1839, and 
the decree of ~aid court rendered at the 
April term 1840, confirming said sales, were 
not sufficient to vest the commonwealth's 
title, by forfeiture to the tract of land in 
controversy, in the plaintiffs, Hazael Wil
liams and Thomas McCleary. or to authorize 
John Brown, who was subsequently ap
pointed a commissioner of delinquent and 
forfeited lands for said countv, to make 
and execute the deed dated the 27th of May 
1843, to the complainants for the aforesaid 
land in controversy. This instruction the 
court refused to give: and the defendant 
excepted. 

Upon the application of the defendant 
Miller, who had purchased the interest of 
Cantril and wife in the land, this court 

awarded a writ of error. 

218 *Parks and Fry, for the appellant. 
Gordon and Price, for the appellees. 

LEE, J. Various questions have been 
elaborately discussed by the counsel in thiA 
case. two only of which, however, d9 I pro· 
pose to consider. These are: . 

First, whether the defendants in error 
who were the plaintiffs in the court below. 
have made out a case entitling them to 
recover without showing the legal title 
which they claim to have derived under the 
sale made by the commissioner of 4elinqaent 
and forfeited lands and the deed made to 
them by Commissioner Brown. 

Second, whether such sale and deed did 
invest them with the legal title to the land 
in controversy IKl that they can recover on 
the strength of such legal title alone. 

And, first, as to the right to recover 
without showing a legal title. If the plain
tiffs holding peaceable possession of the 
land had been entered upon and ousted of 
such possession by the defendants having 
neither title to nor authority to euter upon 
the premises, according to a recent decision 
of this court they could have maintained 
ejectment lIpon their possession alone with
out showing a legal title. Tapscott v. 
Cobbs, 11 Gratt. 172. Or if the defendants 
were the tenants of the plaintiffs or the 
latter had the ricrht to treat the former as 
such, then as they repudiated such tenancy 
and claimed to hold adversely, the plaintiffs 
might have recovered upon this ground 
without the necessity of showing a legal 
title, because being tenants the defendants 
could not dispute their landlord's title. 
Willison ' •. Watkins, 3 Pet~rs' R. 4J; Emer
ick ,'. Tavener, 9 Gratt. 220; Adams Eject. 
3 n. 57 n. 247 n. 5, (ed. 1830); 2 Greenl. 
Ev. I 305, and authorities cited in n. 1. 

That the defendants entered as ms-
219 passers cannot *be said with any 

propriety. They en tered under au
thority of the decree of the 17th of Jane 
1840 made in conformity to that of the 
Court of appeals of the 18th of April 1840. 
By those decrees, the decree for the sate of 
the land at which Huston, under whom the 
plailltiffs claimed, had purchased was re
verlled and annulled; and it was not left 
an open question whether the purchaser 
wonld be disturbed by the reversal of the 
decree of sale, for the decree went on to set 
aside all the proceedings had in the origi
nal cause including the sate, in terms, and 
appointp.d a commissioner to reconvey to 
the heirs of George Clendenin the land 
which had been so sold. And this deed 
was afterwards regularly executed by the 
commi88ioner. It is true these plaintiffs 
were not themselves parties to the canse. 
but Huston's heirs, and their immediate 
vendor Pitman, were, and they mast stand 
on the footing of pendente lite purchasers 
and be bound by the decree. Thns the de
fendants obtained their possession under a 
bona: fide claim of title and the authority 
of the decree of the court which restored to 
them all the rights of which they bad beea 
divested by the sale under the former decree. 

But it is insisted that the plaintiffs had 
the right to treat the defendants as their 
tenants because the attornments made to 
them by Rader were unlawful and void. 
and that therefore they could not contest 
the plaintiffs' title until they bad first 
restored the possession. 
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The general rule that a tenant may lor ex demo Atkyns V. Horde (1757), 1 Burr. 
not dispute the title of him by whom he. R. 60, 113, 114; Doe ex demo Atkyns \ •. 
has been let into possession, cannot be Horde (1777) 2 Cowp. R. 689, 701. Being 
questioned; but there is this modification, I thus entitled to enter and take possession, 
which is well established, that he may no reason is perceived why they Inight 
always show that his landlord's title has not acquire it by the attornment of the 
expired or been extinguished since the I tenant in possession. It was the duty 
lease, ot that he has sold his interest in I both of his landlord and himself to sur
the premises, or that it is alienated from. render it in conformity to the decrees, and 

him by judgment and o~ration of I the taking of the attornments was not in 
220 law. Syburn's lessee v. Slade, 4 T'I fral1d of the rights of the plaintiffs, nor 

R. 681; Colemere's lessee v. Whitroe, did it violate any law. For the act of as-
1 Dowl. lit Ryl. N. P. Cases, 1 (16 Eng. sembly (1 Rev. Code 1819, p. 370, I 33). 
C. L. R. 409); Van Schaick's lessee v'l following the act of 11 Geo. 2, eh. 19, i 11. 
Davis,S Cow. R. 123; Lowden's lessee ,r. while it declared that the attornment of a 
Watson, 2 Stark. R. 230; Russell's lessee tenant to any stranger should be void. 
V. Rowland, 6 Wend. R. 666, 670; Adams unless with the consent of the landlord, 
Eject. 247 Ii n. 6. So if these parties could I expressly ell:cepted such attornment mad~ 
have been considered as tenants, they would pursuant to or ID consequence of a judgment 
have had the right under this modification of a court of law, or the order or decree 
of the rule to ahow that since the lease to· of a court of equity. The attornment here 
Rader the title of the plaintiffs under which was plainly in consequence of these decrees 
they got into possession had been extin- and was thus within the exceptions made 
guiahed by the decree of the Court of ap- in the act. 
peals and that of the Circuit court made in But it may be said that although this be 
conformity to it. But they did not admit true in respect of the title which the plain
themselves to be tenants of the plaintiffs, tiffs claimed under the purchase from Pit
nor had the latter the right to treat them man, yet that after this purchase and after 
as such. They always claimed to hold ad- they had placed Rader in possession to hold 
versely, and although they came into pos- as their tenant, they acquired an independ-. 
session by means of the attornments of the ent paramount title under the sale by the 
plaintiffs' tenant Rader, yet those attorn- commissioner of forfeited lands and the deed 
ments were made under such circumstances made to them by Brown, which was not af
that the liabilities of tenants were not fected by the d~crees in the chancery 
created by them. They were made after 222 *case; and that when they became 
and in consequence of the decrees by which invested with this title, immediately 
these parties bad been fully restored to.aU their tenant Rader held under them in 
their rights in the land and the title of the respect of it also, and that as to it, his 
plaintiffs under the previous decree and attornment was void. 
sale, had been extinguished. They had It may be true that as between the plain
the right to enter and take possession if tiffs and Rader, the latter might be regarded 
they could do so peaceably. The recoverer upon the accession of the new title as hold
after judgment may enter without execution ing under it'also; but I am not prepared to 
where the demand is certain. Thus after agree that this would deprh'e the defend
judgment in a common recovery the de- ants of the benefit of the decrees. If the 
mandant may enter or take out execution possession had been vacant, they were en
at his election. Shelley's Case, 1 Rep. 93, titled notwithstanding the plaintiffs had 
106; :Mary Portington's Case, 10 Rep. 35. acquired an independent title pending the 
The patron who recovers in quare impedit chancery suit to enter upon the premises 
may present without a writ to the bishop. and take possession. If they had come 
Rud V. Bishop of Lincoln, Hutton's R. 66. with a writ of possession, the new title 
And after a recovery in ejectment the lessor would ha\"e been no answer to the sheriff's 
of the plaintiff may enter without the demand; and as when they did come the 
sheriff, for his assistance is but to preserve tenant in posselllsion surrendered it to them 
the peace. Siderf. R. part 2, p. 156. and they entered upon it, I conceive they 
Withers v. Harris, 7 Mod. R. 64, 69; Badger were in upon their own title and not as 

v. Lloyd, Holt's R. 199. And being tenants, and that in either case the plain-
221 thus entitled to enter, he cannot *be tiffs would have been put to their action 

considered aa a trespasser for assert- upon their new title. The rule too forbid
ing that right unlells his entry be attended dmg the tenant to dispute his landlords' 
with such acts of violence as will subject title would on the terms on which it is 
him to a criminal prosecution. Taylor V. usually propounded, seem to relate to the 
Cole, 3 T. R. 292. Such an entry after original title under which he had been let 
judgment in ejectment works no disseisin into possession. See Adams Eject. 247; 
of the freehold, nor can the true owner 1 Greenl. Ev. 124,25; 2 Ibid. I 305. And 
ever elect to make the person then in pos- it may be questioned how far these plain
seasion, a disseisor. He could not bring tiffs claiming under the purchase from 
an assize of novel disseisin at common law: Pitman and standing in privity with Clen
the entry is not injuste et aine judicio, but denin'a heirs could be allowed to set up 
under authority of a court of justice and against them a title acquired by forfeiture 
lawful, and therefore not liable to punish- for non-payment of taxes. It might be 
ment by fine as every disseisin was. Tay- I urged with great force that it was their 
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duty to protect the title against such for
feiture and that their purchase at the tax 
sale should enure to the benefit of those 
ascertained to be the true owners. But it 
is nnnecessary to pursue these enquiries 
for in the most favorable ",iew to the pre
tensions of the plaintiffs, we are only 
brought to. 

The second question above stated, 
223 which relates to ·the effect of the sale 

of the land as forfeited under the 
order of the Nicholas court and the deed 
made by Commissioner Brown in trans
ferring the commonwealth's interest and 
vesting in the grantees the legal title to 
the land described in the deed. 

The sale was under an order made at the 
April term 1839, which after reciting that 
John G. Stephenson commissioner of de
linquent and forfeited lands, had that day 
made a report of the forfeited lands in the 
county of Nicholas, directed him in general 
terms to make sale. of said lands upon the 
terms prescribed by law. Stephenson after
wards reported that he had sold sundry 
tracts of land in obedience to said order, 
and amongst others "a tract of 3000 acres 
in the name of John Cantril," which was 
purchased by Hazael Williams an!'! Thomas 
McCleary at the price of sixty-five dol1ars 
and twenty-five cents, that being the 
amount of the taxes with the damages due 
thereon. At the April term 1840 this sale 
was confirmed. On the 9th of September 
1841 Stephenson was removed from office, 
and John Brown appointed commissioner 
of delinquent and forfeited lands in his 
place; and subsequently Stephenson having 
never conveyed the land to the purchasers 
whilst he continued in office, Brown under
took to convey it by deed dated the 27th of 
May 1843. At the time of the execution of 
this deed there was another commissioner 
of delinquent and forfeited lands for the 
county of Nicholas, one Alexander Brown, 
who h3d been appointed at the April term 
1841, and he had given bond and duly qual
ified as such, but he did not unite with 
John Brown in making it. And it is ob
jected that the commissioners took a joint 
authority under the act, and that neither 
could act separately or without the concur
rence of the other. 

This objection, I think, cannot avail to 
affect the validity of this deed. It is 

224 true in some of the counties ·in 
which more than one commissioner of 

forfeited and delinquent lands was ap
pointed, it is understood that they have 
construed their authority to be joint and 
not several, and have acted conjointly in 
all their proceedings. Such however, I 
think is not the true construction of the 
act by which the appointment of such com
missioners was directed. The object of the 
law in authorizing se"eral commissioners 
in one county, was to speed the sales of 
forfeited lands in the large counties in 
which from the number of forfeitures, they 
could not be investigated and reported to 
the court and the numerous tracts sold by 
a single commissioner in a reasonable time. 

The power conferred was a several one to 
be exercised by each commissioner, who is 
afterwards throughout the act spoken of in 
the singular, and there is nothing whatever 
in any of its provisions to indicate that it 
was to be exercised by the commissioners, 
where more than one, conjointly. And it 
would have retarded rather than promoted 
the object which the legislature plainly had 
in view, to make the power joint instead 
of several. I am however of opinion that 
it has not been shown that Brown bad any 
legal authority to execute this deed. He 
was not the commissioner who sold the land 
and who was authorized to receive the pur
chase money, nor has any order of the court 
been produced directing him to make the 
conveyance. That he had been appointed 
a commissioner of forfeited land to supply 
the vacancy occasioned by the removal of 
Commissioner Stephenson did not of itself 
import an authority to make deeds for lands 
sold by his predecessor. By the act of 1837 
it was the duty of the court in all cases to 
direct the deed to be made, and no deed 
could be made without such order; by the 
act of 1838, f 9, provision is made authoriz
ing the commissioner by whom a sale is 
made to receive any purchase money before 

it is due, deducting the interest 
225 thereon from the time when paid *to 

the time when the same would become 
due and payable according to the terms of 
sale, and thereupon the purchaser became 
entitled to his deed for the land so purchased 
and paid for, upon application to the com
missioner. But the commissioner thus 
authorized to convey without the order of 
the court was he who made the sale and 
received the money. The words are "upon 
application to the said commissioner," 
referring to the one who had made the sale 
and received the money. No other would 
be authorized to collect or receive the pur
chase money of lands sold, without an order 
of the court, nor could the successor of a 
commissioner who had died or been removed 
from office know personally or undertake to 
recite that the money had been paid in ad
vance to his predecessor. In such a case 
the proper course is for the purchaser to 
apply to the court and upon pro"ing that 
the purchase money has been duly paid by 
reference to the report of sale if it showed 
it or by extrinsic evidence if it did not. to 
ask an orlier directing some other commis
sioner to make the deed. 

In Walton v. Hale, 9 Gratt. 194. the presi
dent of this court says "the commissioner 
to make sales under the delinquent land 
laws • • • has no interest in the subject 
of sale. He acts like a commissioner to 
make sales under a decree of the Chancery 
court and is clothed with a mere naked 
authority." It was therefore held that thr 
deed of such a commissioner could avail 
nothing where his authority to make it did 
not appear, as in that case where the com
missioner had undertaken to make the deed 
to a person other than a purchaser at bis 
sale. 

In Rockbold v. Barnes, 3 Rand. 47.3. whicb 
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case of a sheri lquent 
e deed purport by the 
sheriff, and it \ make 

it evidence of transfer of title it should be 
proven that the principal was sheriff 

226 and "that the party who undertook to 
convey \vas his deputy. In Wilsons 

v. Bell's lessee, 7 Leigh 22, which was a 
similar case, the sale had been made by 
the sheriff, but the deed reciting such sale 
was made and acknowledged by the deputy 

wn act, thoug d to be 
d of the prin ed was 

as evidence 0 judg-
as affirmed. I e opin-
xpressed tha t a case 
is made by e deed 
be made by t d vice 

versa, and Tucker, P., re ers to t e terms 
of the act as fortifying "the natural sup
position that he who makes the sale is to 
make the ti tie." In Flanagan v. Grimmet, 
10 Gratt. 427, Allen, P., refers to a case 
decided by this court, Keezee v. Leece (not 
reported), in which where the sale had been 
made by a deputy but the deed executed by 

eriff, the obje . ed was 
ed and it was to the 
nd this court a gment. 
n that case t of the 

tion implied i of the 
in Wilsons v (above 
etween the sh eputy, 
ubted or dis inly I 

think, it will not be questioned if predicated 
of a sheriff and his successor in office or of 
a commissioner of forfeited lands and his 
successor. 

The deed executed by Commissioner 
Brown, it is true, recites that it was made 
in pursuance of an order of the court made 

th 9th of Septemb 1841 d' t'ng the 
commissioner, t land to 
ntees. No su duced, 

e mere recita n such 
would not be e others 
ng an adverse ver v. 
n, 4 Peters' R. ivens, 
. 277; Walton tt. 194. 

The presumption I think IS that there was 
in fact no such order, but that the 

Z27 order of the 9th of September *1841, 
appointing Brown successor of Steph

enson was construed (erroneously I think) 
as importing a direction to make deeds for 
lands sold but not conveyed by his prede
cessor. I think the deed was ineffectual 

nt of a sufficie Brown 
e it; but there jection 
is perhaps equ 
report of the s mmis-
Stephenson me he land 
e tract of 3000 arne of 
antril it * * ters of 

y ri ver and Bea ,nd the 
order confirming the sale describes it as 
"3000 acres sold in the name of John Can
tri 1." The order for the sale is a general 
order directing the sale of the lands for
feited within the county of Nicholas ac
cording to the report of the commissioner 
made on that day. But this report is not 

produce cord does not di 
though in the course 
argume d been lost; 
cannot know that it ever was reported as 
forfeited except so far ,as we may infer it 
from the fact that it was reported as having 
been sold as such and the confirmation of 
that report. But what was the description 
given of it in the report of forfeiture, if 
such there was, we are not informed, nor 
can we undertake to say from the record of 
the pro have it, that th 
acres i f John Cantril 
waters r and Beaver c 
is the s sand acres gra 
George that it was the 
on whi der lived on S 
creek, nform us wha 
Cantril had to do with the three thousand 
acres granted to George Clendenin. Whether 
he claimed the whole tract or an undivided 
interest in it on behalf of his wife who it 
was proved on the trial of this cause (though 
it does not appear in the proceeding for the 

sale) was one of the heirs of George 
228 Clendenin, we *are unable to learn, 

n entire tract 
ported his undivided i 
only. pose that it 
ported omitted land b 
not en t e of George Cle 
or of h se it is treated 
feited t of taxes cha 
John C 0 because it is 
proven that at the date of the act of 1835 
the land was in the actual possession of 
parties claiming under H.e Clenl'lenin title, 
and therefore not liable to forfeiture as 
omitted land. All these difficulties Com
missioner Brown undertakes to resolve. He 
identifies the "3000 acres in the name of 
John C t 'I t rs of Gauley ri 
Beaver the tract gra 
George n the north 
Gauley g Stroud's im 
ment a branches of S 
creek a Beaver creek 
ring to the boundarie 
he asce whole interest 
tract had been forfeited in the name of 
John Cantril; and accordingly undertakes 
to convey it to the purchasers at the sale 
made by Stephenson. In doing this, even 
if he had had authority to make a deed, 
I conceive that he went out of the chart 
prescribed to him by the record and trans
cended his authority in undertaking to 
identif Id by Stephen 
elemen n furnished b 
self ou ord. 

On 1 ds stated I thi 
deed 0 nvalid to conv 
to the ersy, or at Ie 
its va shown by the 
before liS, an a e Circuit court s ou d 
have given the second instruction asked 
for by the defendants, and should have also 
sustained the motion to set aside the verdict 
and grant a new trial. 

I am of opinion, therefore, to reverse the 
judgment and remand the cause for a new 
trial, upon which the parties may, if the)" 
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can, Sllpply the defects in the record 
229 *on which they rely; and as the other 

questions that have been raised may 
not arise upon such future trial, I forbear 
at this time to express any opinion upon 
them. 

The other judges concurred in the opin
ion of Lee, J. 

Judgment reversed. 

230 *Va. Centra~ R. R. Co. v. Sanger. 
July Term. 18ED. Lewlsburlr. 

I. R"lroU~arrl.p 0' Puleapra-Detrree 0' Care.· 
-Railroad companle8 conveylnlr passenlrers. com
blnlnlr In themselves the ownership as well of the 
road as of the cars and locomotives. they are 
bound to the most exact care and dlllirence. not 
only In the manalrement of the trains and cars. 
but also In the structure and care of the track. 
and In all the snbsldlary arranlrements necessary 
to the safety of the passenlrers. 

2. Same-SaIIIe-Obstruc:tlon. on Tndc-Detrree 0' 

Care.-The dnty of a rail road company to employ 
the ntmost care and dlUlrence In Irllardinlr their 
road ualnst obstructions on the track Is clearlY 
embraced within its warranty to carry their pas
senlrers safelY. so far as human care and fore
sllrh t can Iro. 

3. s. __ SaIII_S_e-Netrllpace of Independellt 
Contnc:tor.t-If a rail road company. whilst usinlr 
Its track for the carrtue of pa88enlrers. enlrues 
in a work to be done on its road and In the imme· 
dlate proximitY of its track. nelrlilrence In the per· 
formance of which WOUld. In the estimation and 
opinion of cautious persons. involve the hazard 

"CarrIap 0' P ...... rrer.-De!rree 0' Care.-Carriers 
of passenlrers must exercise the utmoBt delrree of 
care In transportlnlr passenlrers. The principal case 
and Farish v. Rellrle. 11 Gratl. 887. were cited In 
Pollnlr v. Ohio. etc .• R. Co .• 88 W. Va. 661. III S. E. Rep. 
'187. and Fisher v. W. Va.. etc .. R. Co .• 811 W. Va. 8811. 
19 S. E. Rep. 587. as leadlnlr authorltlell for this prop
osition. See also. In accord. Baltimore &I Oblo Ry. 
Co. v. Wllrbtman. 211 Gratl. 431; Baltimore &I Ohio 
Ry. Co. v. Noell. 311 Gratl. 8116. and foot-note; Rich· 
mond. etc .• Ry. Co. v. Scott. 86 Va. 907.11 S. E. Rep. 
4M; Connell v. C. &; O. Ry. Co .• 9S Va. liD. :u S. E. Rep. 
4117: Searle v. K. &; O. Ry. Co .. aJ W. Va. 370.9 S. E. 
Rep. 248. This delrree of care. where tbe carrier 
owns tbe road over which It operates. as In the case 
of railroads. Is not conflned to the man&lrementof 
the trains and cars. but most exact care and d11l
Irence must allio be exercised In tbe structure and 
care of the track aDd In all subsidiary arranlrements 
neceSRar y to tbe Hafety of the paHKenlrel'>!. See the 
principal case cited In GleeKon v. Va. Midland Ry. 
Co .• 140 U. S. 435. 11 Sup. Ct. Rep. 8112; Haillmore &I 
Ohio Ry. Co. v. Wilrhtman. 211 Gratt. 431: Bailimore &I 
Ohio ny. Co. v. Noell. 32 Gratt. 394. See. In accord. 
Searle v. K. &; O. Ry. Co .. 311 W. Va. 370. I) S. E. Rep. 
:us. 

tSame-Cbstrnctlon8 on Tr.ck-Netrl ..... ce of Inde
pendent Contr.ctor.- See principal case approved In 
Carrico v. W. Va .. etc .. Ry. Co. 311 W. Va. 94. Ill), 11m. 
19 S. E. Hell. 513. 674. 677: Carrico v. W. Va .• etc .. Ry. 
Co .. SIi W. Va. 811D. 14 S. E. Rep. Iii. 

See principal case dlsllnlrulshed In N. Y .• etc .. R. 
Co. v. Baker. 98 Fed. Rep. 887. 6118. 

of obstructions to the pa88ue of Its cal'll. and aD 
accident to a paHsenlrer Is caused by an obstruc
tion arlsinlr from nelrllirence in the performance 
of the work: It is no defence to show merely that 
they had placed the work In the bands of " 
contractor. aDd that the obstruction wascaUlle4 
by the carelessne88 of one of his employees. 

... Sam_S __ s.me-same-c-atBar.-Contract· 
ors employed by a rail road company to de
liver stone on the road and prepare it for bal
lastinlr the track (the ballastinlr not beinlr Dece-.
sary to the security. but belnlr Intended for th ... 
preservation Qf the track). place the stoue In 
rtdlres so near the rail tbat it Is struck by the .. te" 
of the balrlrue car. or tbe rldlre Is dlstnrbed and 
a stone rolled down by the hub of one of the can.. 
or is rolled down by the jarrlnlr of the train a~ 
It paRSeS near the rldlre. or It Is loosed from Ito 
place and rolled down by the haste of one of the 
hands employed by the contractors In Irettlnlr off 
tbe rtdlre to avoid the train. and the cars run 
ualDl.t It. and are thrown off the track. whereby 
a pa8llenlrerls Injured: it Is for the Jury to enquire 
whether there was not danlrer In the work. art.
inlr from the mode and manner In whlcb it .... a.. 
done: whether the company did not know. or by 
the exercise of the proper d1lt.rence milrbt not ha ..... 
ascertained. the existence of sucb danlrer: and 
whether they had used due care and foreslgbt in 
trUardlnlr alrainst It: and If they bave failed In 
this. tbe company 18 responsible to the pasaenlrer 

for the Injury he has sustained_ 

231 ·5. Instructlona-Eqalvoc:al_*-An instruction 
whlcb is susceptible of two constructiDn ... 

one of which Is erroneous. and which may th .. re· 
fore mislead the jury. should not be Irlven_ 

This was an action on the case in the 
Circuit court of Augusta county, brought 
by Jacob Sanger against the Virginia Cen
tral Rail Road Company, to recover dam
ages for an injury which he sustained 
whilst being carried as a passenger on the 
defendant's road. On the trial the defend
ant asked for six instructions to the jury; 
the first four of which were given. the fifth 
was refused, and the sixth was given with 
a slight addition. And to the refusal of 
the court to give the fifth and sixth in
structions as asked for, and the giving the 
sixth with the addition thereto, the defend
ant excepted. They are stated by Judge 
Daniel, in his opinion, with the evidence 
on which they are based. The jury found 
a verdict in favor of the plaintiff for six 
thousand dollars; on which the court ren
dered a judgment. And thereupon the de
fendant obtained a supersedeas to this court. 

Michie and Stuart, for the appellant. 
Baldwin and Imboden, for the appellee. 

DANIEL. J. The only questions which 
we have to consider, are those arising ont 
of the ruling of the Circuit court in respect 

See article In 8 Va. Law Relr. 187. as to the emr.loy· 
ment of Independent contractor. 

;lnstrDctlona-Equlvoc:al.-Tbe prtn<"lval case 11"3." 

cited and followed in Gas Co. v. Wbeelinlr. 8 W. Va. 
371. See also. fOOt-notHo B. &; O. R. R. Co. v. Polly. 14 
Gratt .•• 8: monOlrr&pblc r&DU on "Instructions" a1>
pended to Womack v. Circle. 211 Gratt. lit.!. 
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to the fifth and sixth instructions asked for tract included the delivery upon the line of 
by the plaintiff in error on the trial. the road, and preparing for the use of the 

By the fifth instruction the court was track layers, the stone necessary for ballast
asked to say to the jury, that if they be- ing the road; that some month or two before 
lieved from the evidence, that the injury the happening of the act complained of, it 
received by the defendant in error was became desirable to lay the track upon the 
caused by the cars being thrown off the nineteenth section, and to use it for the 
track by a large rock suddenly rolled down passage of the cars; that Brown & Crick
upon the track by the servants of Brown & hard were not then ready with the stone for 
Crickhard, contractors for the performance ballasting, and that as ballasting was de
of work which did not necessarily or prop- signed merely to secnre the permanency and 
erly concern the running of the road, nor durability of the superstructure, and was 

connect itself with or affect the track not deemed by the company essential to the 
232 or the carrying of passengers *thereon present safety of the road, the engineer re-

safely, and by no other careleuness; quired the track to be laid without the stone 
and that the rolling down of the said rock ballasting: and the road was thus brought 
as aforesaid, could not have been foreseen into use without the ballasting. Brown & 
nor provided against by the conductors of Crickhard were required to go on and de
the cars, then, although the contract of the liver and prepare the stone for ballasting; 
company with Brown & Crickhard required and were instructed to place it on the line 
that their work should be done according to of the road, outside of the track, in such a 
the requirements of the principal and other position that it could be either used for 
engineers of the company, and that Brown ballasting or conveniently placed upon cars 
... Crick hard should carry out their direc- to be transported elsewhere on the line; 
tions, &c. ; yet those provisions in the said though they were instructed not to place it 
contract did not make the employees of upon the track, or on or between the ties. 
Brown'" Crickhard servants of the com- It further appears, that Brown & Crickhard 
pany; and the jury should find for the com- were engaged, with a force of fifteen or 
pany. twenty hands, in delivering aud preparing 

The sixth instruction asserts the proposi- this ballasting, and that the mode of doing 
tion, that although it be true that a common it was to place unbroken stone along the 
carrier is not at liberty to depute another line of the road outside of the track, and 
party to perform any part of his duty in then to break and heap it up in ridges of 
reference to the transportation of passen- convenient size and shape to be meas
gers, and cannot rely on such a deputation ured and received by the engineers. 
to relieve him from responsibility; yet in a 234 *These- hands were engaged at this 
matter not relating to the duty of trans- work at the time the train came up 
portation of passengers, but collateral on the day of the injury, and some of them 
thereto, and not necessarily affecting the appeared to have been sitting astride the 
daty of the company as carriers, they stood stone ridges, and to have just left their 
on the same footing with other persons, places to avoid the near passing of the cars. 
and might rely on the defatllt of their sub- It was proved that the car was thrown 
contractor to the same extent as any other from the track by striking against a large 
party could do. stone on the track; but there 1\'as a conflict 

The court refused to give the fifth in- of opinion among the witnesses as to how 
IStruction, and gave no other in lieu of it. the stone came to be on the track. 
The court also refused to give the sixth in- No one saw exactly how the matter oc
I!Itruction as asked. but in lieu of it, in- curred, and the witnesses expressing their 
structed the jury, that although it be true belief, from the appearances discovered on 
that a common carrier is not at liberty to after examination, differed in opinion as to 
depute anot~er party to perform any part the precise manner in which the accidellt 
of his dllty in reference to the transporta- was caused, 
tion of passengers, and cannot rely on such One witness expressed the belief. as fhe 
a deputation to relieve him from responsi- result of his examination, that the ridge of 
bility; yet in a matter not relating to the stone at that point was so near the rail that 
duty of transportation of passengers, no,- i it was struck by the step of the baggage 
connected with tile saJely (If tile , oad. but car, and that by the disturbance thus caused, 
collateral thereto, and not necessarily af- a large stone was rolled from the top of the 
:fecting their duty as carriers, the company ridge, just in front of the wheel of the first 

stood on the same footing with other passenger car: And in support of this opin-
233 persons, and might rely on *the de- ion, the witness stated that he observed 

fault of their subcontractor to the that the step was very much bent and in
same extent that any other party could do. jured. Another witness thought that the 
The modification made by the court in the ridge had been disturbed, and the stone 
instruction, as asked, consisting in the rolled down by the hub of one of the whee-Is 
interpolation of the words which I have of the baggage car; and stated that the 
italicised. casting which covered the hub was very 

It appears from the certificate of the facts, much broken. Another thought that the 
that Brown'" Crickhard were the contract- stone had been, rolled down by the jarring 
ors for the construction of the niDf~teenth 10f the train as it passed near the stone 
section of the road (the section on which the ridge. Another, that the stone had proba
injury was received); and that their con- bly been loosed from its place and rolled 
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down by the haste of one of the hands of 
Brown &: Crickhard in getting off the ridge 
to a void the train; and gave as his reason 
that on examining the spot he found the 
apron and hammer of one of said hands at 
the point from which the stone had probably 
roUp-d, and saw no evidence that the train 

had struck the ridge of rock. All, how-
235 ever (the certificate proceeds), *con-

curred in the opinion that the stone 
was rolled under the train while in motion, 
and the stone was found deeply imbedded 
in one of the ties. The wheel of the car 
was broken. and the end of the car thrown 
from the track against a bank, breaking 
the car, and injuring t!:te plaintiff. 

It 'Tas found that the nmeteenth section 
had not been surrendered to the control of 
the road master charged with keeping the 
road in repair, but was still in charge of 
the engineer department as under construc
tion. 

The engineer who had charge of the sec
tion, stated that he considered the contract
ors Brown &: Crick hard and their hands as 
nnd.er his control, and that he had given 
them such orders as, if obeyed, could have 
prevented such an occurrence. He further 
stated that he had frequent occasion to pass 
over this section of the road, and that he 
hact never observed that any of the stone 
ridges were so near the track as to be dan
gerous; if he had, he would have had the 
authority and it would have been his duty 
to have them promptly removed. Another 
witness testified that being in charge of a 
gravel train in the service of the company, 
he had bad frequent occasion to pass along 
the line over the nineteenth section, and 
thilt he had several times called the atten
tion of those engaged in preparing this 
ballasting to the fact that the stone ridges 
were too near the rails, and that there 
would some accident occur if they were not 
removed. 

I have thus followed up the instructions, 
with the certificate of the evidence, believ
ing that a mere reading of the two in their 
immediate connection ,vill of itself go very 
far towards showing the true object and 
meaning of the instructions, and the conse
quent propriety or impropriety of the ruling 
of the Circuit court in respect to them. 

Before proceeding to make such 
2J6 comments upon the *case as may, 

however, still seem necessary in 
order fuUy to test the correctness of the 
judgment of the Circuit court, it will, I 
think, be found convenient to direct our 
attention first to the nature of the contract 
(express or implied between the parties), by 
the negligent performance of their part 
whereof, by the company, the injury to the 
defendant in error is alleged to have been 
caused. 

And here. in the first place, it is obvious 
to remark that, whilst the diligence which 
the law requires of a rail road company in 
the performance of its daties as the car
rier of passengers on its cars, IS In no re
spect inferior in degree to that expected of 
any other common carrier of passengers by 

land, the sphere of such duties is, in the 
case of the rail road company, generally of 
a much broader extent than that which 
usually limits the office and duty of a car
rier of passengers by stage coaches or 
other like means of public conveyance. 
This enlargement of the limits of the duties 
and responsibilities of the rail road com
pany grows out of the consideration in part 
that they are ordinarily not only the owners 
of the carriages or vehicles in which the 
passengers are transported, and of the mo
tive power, but also the sole and exclusive 
proprietors of the track aDd of a certain 
space immediately contiguous on each side. 
Combining in themselves the ownership as 
well of the road as of the cars and locomo
tives, they are bound to the most exact cart 
and diligence not only in the management 
of the trains and cars, but also in the struc
ture and care of the track, and in all the 
subsidiary arrangements necessary to the 
safety of passengers. McElroy &: wife v. 
Nashua and Lowell Rail Road Corporation, 
4 Cu·shin«'s R. 400. And in order to sh01l' 
that they have used such care and diligence 
in the construction of their road, it is Dot 
sufficient to show merely that they em-

ployed for the l,urpose men of compe-
237 tent skill and science. Thus, in the 

case of Grote v. The Chester and 
lIolyhead Railway Company, 2 Exch. R. 251. 
which was an action against a rail way 
company for an injury received by the 
plaintiff by the breaking down of a bridge 
over which he was passing in a passenger 
train, it was held that it was a proper ques
tion for the jury whether the defendants 
had engaged the services of competent en
gineers who had adopted the best method 
and used the best materials, and that, if the 
defendants had done so, they would not be 
liable; but that the mere fact of their hav
ing engaged the services of such a person 
would nat relieve them from the conse
quences of an accident arising from a defi
ciency. 

And as accidents as frequently arise from 
obstructions on the track, as perhaps from 
any other cause whatever, it would seem to 
follow, obviously. that there is no one of 
the duties of a rail road company more 
clearly embraced within its warranty to 
carry their passengers safely, as far as 
human care and foresight will go, than the 
duty of employing the utmost care and dili
gence in guarding their road against snch 
obstructions. 

It would seem to me to follow fnrther. 
that where a rail road company, Whilst 
using its track for the carriage of passen
gers, engalfCs in a work to be done on its 
road, and In the immediate proximity of 
its track, negligence in the perlormance of 
which would, in the estimation and opinion 
of cautious persons, involve the hazard of 
obstruction to the passage of its cars. it 
would be just as incompetent for them, in 
the case of an accident to a passenger caased 
by an obstruction arising from negligence 
in the performance of such work, to show 
merely that they had placed the work in the 
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hands of a contractor, and that the obstruc
tion was caused by the carelessness of one 
of his employees, as it would be for tht:m, 
in the case of an accident to a passenger, 

arising from a want of care or skill 
238 in the *management and conduct of 

the train, to show that such manage
ment and conduct had been let out to a con
tractor, and that the accident was due 
exclusively to the carele88ness of one of his 
employees. 

In neither case, I apprehend, could such 
a deputation by the company of its powers 
and duties to another, shield it against the 
complaint of an injured passenger. 

It seems to me that the fifth instruction 
asked, if not plainly in conflict with these 
principles, is obviously susceptible of an 
interpretation which might have led to a 
Terdict in disregard of them. We have 
seen that Brown 8c Crickhard were engaged 
in the work of delivering upon the line of 
the road, and preparing for the use of the 
tracklayers, the stone necessary for ballast
ing the road; and we have seen also that 
the ballasting was designed merely to 
secure the permanency and durabili ty of the 
superstructure, and was not regarded by 
the company as necessary to the present 
safety of the road; and there is nothing to 
show that it was so necessa~y. Under one 
sense in which the jury might well have 
understood the instruction, they might have 
found that the work in which Brown -': 
Crickhard were engaged "did not neces
sarily or properly concern the running of 
the road nor connect itself with or affect 
the track or the carrying of passengers 
thereon safely;" though at the same time 
belie\'ing that the company had not used 
due diligence in guarding against accidents 
which might arise from negligence in the 
disposition, management· and performance 
of the work. It might well be that the 
delivery of stone on the road and its prep
aration for ballasting, if done in a proper 
manner and with due care, would not affect 
the track or the carrying of passengers 
thereon safely: And yet there was evidence 
tending to show that there was negligence 

either in Brown & Crickhard or in the 
239 officers *of the company in so regUlat-

ing the heaps or ridges in which the 
stone was placed, and the proximity of 
those ridges to the track, as to make them 
a source of danger to the trains in their 
passage on the track. For let the theory 
of either one of the witnesses who expressed 
their:belief as to the manner in which the 
accident occurred, be adopted; let it be that 
the ridge of stone was so near the rail that 
it was struck by the step of the baggage 
car, or that the ridge had been disturbed 
and the stone rolled down by the hub of 
one of the wheels of the baggage car, or 
that the stone had been rolled down by the 
jarring of the train as it passed near the 
stone ridge, or (which is the theory adopted 
in the instruction) that the stone had prob
ably been loosed from its place and rolled 
down by the haste of one of the hands of 
~rown & Crickhard in getting off the ridge 

to avoid the train: In either one of these 
aspects, there would be evidence before the 
jury tending strongly to show a want of 
due care on the part of those, whoever they 
were, who had the control and management 
in the locating and disposing of the heaps 
and ridges of stone. Not only so;. but, 
whilst there was the evidence of the en
gineer of the section that he had frequent 
occasion to pa88 over the section, and that 
he had never observed that any of the stone 
ridges were so near the track as to be dan
gerolls, there was y.et also the evidence of 
another witness, who likewise had frequent 
occasion to pass over this section, and who 
stated that he had repeatedly called the at
tention of those engaged in preparing the 
ballasting, to the fact that the stone ridges 
were too near the rails, and that there 
would be some accident if they were not 
removed. 

With such evidence in the case, can there 
be a seriolls doubt that the jury should have 
been left free to enqpire whether there was 
not danger in the work, arising from the 

mode and manner in which it was 
240 *do,*; whether the company did not 

know, or, by the exercise of the proper 
diligence, might not have ascertained the 
existence of such danger; and whether they 
had used due care and foresight in guard
ing against it? I think not. And yet ac
cording to Ii sense of the instruction ill 
which it might well have been understood, 
these enquiries were withdrawn from the 
jury. It is true, that the words "no other 
carele88ne88," are used in such a connec
tion as to make the instruction susceptible 
of the meaning that the verdict of the jury 
was to be based upon a finding negativing 
all negligence upon the part of the com
pany. But the fair meaning of the instruc
tion in the particular under consideration, 
is, I think, one which confines the jury to 
the finding that the sole and. exclusive im
mediate cause of the disaster (the sudden 
rolling down of the stone upon the track) 
was the careless act of the servants of 
Brown & Crick hard, and that the rolling 
down of the stone could not have been fore
seen nor provided against by the conductors 
of the cars. 

In the vip-w which I take of the case, the 
enquiry whether Brown & Crickhard were 
contractors for the work in which they were 
engaged, is not material. For if the com
pany, by its officers charged with the duty 
of guarding the track against obstructions, 
saw, or might, by the exercise of proper 
,·igilance, have seen that Brown & Crick
hard were placing the stone in such close 
proximity to the track, or otherwise dis
posing of the material used in the work, in 
a manner calculated to excite in the minds 
of cautious persons fears and apprehensions 
for the safety of the track, it was their duty 
to \lse the utmost care and diligence to pro
vide against the danger: and we have the 
evidence of the engineer, that in case he had 
observed that the ridges had been placed so 
near the track as to be dangerous, he would 
have had the authority, and it would have 
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been his duty to have' them promptly re
moved. 

2U * Any instruction requiring the jury 
to render a verdict for the company 

upon a finding which did not clearly nega
tive the want of care, skill or foresight on 
the part of the company not only in the con
duct and management of the train, but also 
in all the other particulars wherein I have 
shown the passengers had a right to expect 
the exercise of such care, skill and foresight 
by the company and its officers, would have 
been unjust to the defendant in error. Had 
the fifth instruction been given, the jury 
might, and most probably would have ren
dered a verdict for the company upon a 
finding far less comprehensive than the one 
just indicated as essential to such a ver
dict; and the Circuit court properly refused 
to give' it. 

If the company desired to narrow the, 
range of the discussion, and to stake their 
case on one or more distinct issues, to be 
found uhder instructions as to the law ap
plicable to them, it was their business so to 
frame the instructions as that they might 
be given w.ith safety as to the rithts of the 
other side. 

I have been unable to discover that the 
Circuit court did any thing to the prejudice 
of the plaintiff in error in making the 
slight modification which it made in the 
sixth instruction. The testimony, ill rela
tion to the work undertaken and performed 
by Brown & Crickhard, was the only evi
dence in the case to which the proposition 
of law, contained in the instruction, could 
be intended to refer. And the only effect 
which (it seems to me) the words interpo
lated by the court, to wit, "nor connected 
wi th the safety of the road," could well 
have, ,would be, to explain to some extent 
the preceding words in the instruction, and 
to point the jury to the enquiry whether the 
\vork aforesaid was of a character to fall 
within the designation of the instruction. 

The court gave no intimation of its opin
ion as to the state of the facts of 

2 .. 2 the case; and I do not think *that the 
slight change which it made in the 

terms of the instruction, is in any respect 
objectionable. 

I have examined with care the cases cited 
by the counsel of the company in support 
of their assignment of errors, and I do not 
perceive that they declare any principle in 
conflict with the foregoing views. The 
duties which a carrier of passengers owes 
to his passengers, and the duties which he 
owes to other persons, between whem and 
hinlself the relation of carrier and passen
ger does not exist, are essentially distinct. 
Decisions, therefore, settling how far it is 
competent for a company engaged in the 
business of carrying passengers to protect 
itself against a suit brought by a stranger 
for an injury received from the negligent 
act of an employee of a contractor of the 
company engaged in the prosecution of a 
work of the company, by showing that such 
employee was not, in a legal sense, the 
servant of the company, do not seem to me 

to have any immediate bearing on the case 
in hand. The two cases more especially 
relied on by the counsel of the company. 
viz: Reedie v. London & Nortbwestern 
Railway Company, 4 Exch. R. 244, and 
Steel v. Southeastern Railway Company, 
223 Eng. L. & E. R. 366; were cases of the 
kind iust indicated. In each case the snit 
\vas at the iustance not of a passenger. bnt 
of a stranger. 

In each case, the injury received was 
caused not by any accident happening in 
the running of the trains, but by an acci
dent arising from the carelessness of em
ployees of contractors engaged in the 
prosecution of a work altogether col1ateral 
to the running of the cars on the road_ 

In neither case had the company come 
under any contract or engagement with 
the party injured. 

The difference is broad and obvious be
tween such cases and the case of an injury 
recehoed on the cars of a railway company. 

in their passage on the road, by a 
243 ·passenger who has ta1cen his seat 

under the assurance and promise. on 
the part of the company (which the under
taking necessarily implies), that they have 
used, and will continue to use all the mean. 
of precaution, withiu the power of human 
foresight and sagacity, to . provide for his 
safe transportation. 

Upon the whole, I am of the opinion that 
there is no error in the judlfment of the 
Circuit COltrt, and am for affirming it with 
costs, &c. 

The other judges concurred in the opin
ion of Daniel, J. 

Judgment affirmed. 

244 *Callison v. Hedrick. 

July Term. \8119. LewlsbUI1l. 

I. Public: Offlc:en-Proof of Appolntmeat.-In general 
It Is not necessary to prove the written al)pOmt
ments of public 01llcers. That one haa acted .... 
such omcer and been recoenlzed by the public a,. 
such. Is 8uMcient evidence that he bas been dulY 
appointed until the contrary appears. And the 
case Is still stronger where the oMclal character 
has been recognized by the appolntlne power. 

a. Tamplke RNlb-Proof of Location. *-The plat or 
mapoftbesurvey and location of a turnpike road. 
with the certiftcates thereon by the surveyor. rc-
turned to the clerk's o1llce and recorded in pur
snance of the statute. is evidence of the lioe of 

*Emlnent Domain-Go .. .,...tJonto Llmdowaer.-ID 
Keystone Bridge Co, v, Summers. \3 W. Va. 1iII1. it Is 
said: "It Is unquestionably true. that he may be, 
and Indeed must be. In all cases deprived of hb 
property tak.en for a county road. before he re
ceives Just compensation. as the law aimply pro
vides. that after the road has been established. tht" 

county shall be chargeable with the compensation, 
But It Is well settled. that where propertY Is takt"D 

by a state directly, or by a town or county uodt"r 
state authority by state auth"rlty. It Is not esseD
Ual. In order'not to violate this provision of the bW 
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the road as located. in an action by tbe owner of 
tbe land alralnst a contractor for enterinlr 
tbereon. and Injurinlr tbe land: And a partial 
mistaken cbanlre In tbe name of tbe road will not 
exclude tbem as evldeDce. 

3. 05_ -Construction of-Limitation of Action for 
Damaau--C_ at aer.-An act autborized tbe con· 
!!truction of a road from M to L. and tbe road was 
located aDd a plat thereof returDed to the clerk's 
"llIce: and an owner of land throulrb wblcb tbe 
road was to pass did not apply to tbe County court 
wltbln tbe year to bave ber damues asseB8ed, 
Tbe road was In fact made but a part of tbe dis· 
tance. and stopped: and at tbe next seaslon of tbe 
leir\slature a company wa.'I Incorporated to con· 
.. trnct tbe remainder of tbe road, Tbhl company 
iI. entitled to make tbeir road upon tbe location 
made under tbe previous law; and the owner of 
the land not bavlnlr applied for damalres wltbln 
tbe year from tbe return of tbe plat, Is concluded 
from recoverlnlr tbem. 

... Same-Same-Seme-Cbeap of Loc:etJoa-EHect.
In lIucb a calle, If the road Is cbaued In auy part 
of it from the locatlou made. tbe owner of tbe land 
may recover damuell for tbat. 

This was an action on the case in the 
Circuit court of Greenbrier county, brought 
by Margaret P. Callison against Henry 
Hedick, to recover damages for an entry 
upon and ploughing up and scraping her 
lands. Upon the trial, which took place at 
the October term 1858, the plaintiff proved 
the entry upon her land by the defendant, 
and that he ploughed up the same for the 

distance of about a mile, with the 
245 purpose of making *through said 

lands the Lewisburg and Oakland 
turnpike. And when she had concluded her 
testimony, the defendant offered in evi
dence a plat with the certificates thereon, 
which the certificate stated was "the pro
file of the Lewisburg and Marlin's Bottom 
turnpike from the county line to Lewis
burll';" and which the clerk of the County 
court of Greenbrier certified had 011 that 
day, the 7th of March 1854, been returned 
and deposited in his office by Harvey Hand
ley, the county surveyor, and recorded. This 
evidence the plaintiff objected to as not be
ing duly authentic.ated. The defendant 
then read to the court the act of assembly 
incorporating the Oakland and Lewi"burg 
turnpike company, passed February 20th, 
1850, and also an act incorporating the 
Lewisburg and Marlin's Bottom turnpike 
company. (See for these acts the opinion 
of Lee, J.) And he offered one William 
Cochran as a witness to prove that he was 
the superintendent of the Marlin's Bottom 
and Lewisburg turnpike company. The 
witness stated that he had been appointed 
superintendent of said road by an order of 
the Board of public works. That as super
intendent of sai.d road he had attended 
meetings of the board upon business con-

.. f rilrbts. that tbe law sbould provide for payment 
Hf tbe compensation, before tbe property Is takeu 
anel actnally appropriated. See (.'aW.on 'II. lief/rick. 
Ii'> (iratt. ~"; Redford ,t at. v. Knllrbt. 11 N. Y. sot!. .. 

See ailio. tbe principal case cited lu Drldlre Co. v: 
(·omstock. 86 W. Va. 275, I;; S. E. Rep, 73. 

nected with the road; that he had received 
a salary as such superintendent, which had 
been regularly paid to him until the last 
year; and that the road had been located, 
and the profile and certificates aforesaid 
made out, and returned to the clerk's office 
under his authority as superintendent of 
the road; and that he had, as superintend
ent, reported that fact to the Board of pub
lic works: And the defendant stated that he 
proposed to prove further that the road 
which he made was upon that location. 

The plaintiff objected to the statement of 
the witness of his appointment as superin
tendent of the road, on the ground that 
parol evidence of the order of the board was 

inadmissible withou~ the production 
246 of the ·order; and to the profile and 

certificates, as not properly authenti
cated. But the court overruled the objec
tions and admitted the evidence. Where
upon the plaintiff excepted. 

After the evidence above mentioned was 
ilitroduced, the defendant introduced evi
dence tending to prove that the trespass 
complained of, was committed in making 
the Lewisburg and Oakland tllrnpike; that 
the said road was made for a part of the 
distance on the location of the Marlin's 
Bottom and Lewisburg turnpike, as indi
cated in the profile aforesaid; but for an
other part, it departed from said location. 
And when the evidence was closed, the 
plaintiff asked the court to instruct the jury 
as follows: 

1. That if the jury believe that the Mar
lin's Bottom and Lewisburg turnpike had 
terminated at the point where the Oakland 
and Lewisburg turnpike commenced; that 
no work had been done on the tine of the 
latter road when the latter company was 
incorporated, and no act done along said 
line except to make a survey and return a 
profile of the road; that no interest in the 
soil of the land in question became vested 
in the latter company-that the law could 
not contemplate a continued fee simple title 
to the land over which the survey was 
made, when the state had declined to make 
the road. 

2. That if the jury believed from the evi
dence that there was a departure from the 
location made by the first company, that 
the plaintiff is entitled to recover damages 
for such departure, whatever the law may 
be on the matter of the first instruction. 

3. That in estimating damages for such 
departure, the jury are not to take into con~ 
sideration any conveniences which might 
result to the plaintiff if the road was made. 
The entry upon her lands, as far as such 
departures were concerned, was unlawful. 

and the advantages of the road could 
247 not be taken into consideration. *The 

court refused to give the first instruc
tion to tHe jury, and in lieu thereof gave 
the following: 

If the jury believe from the e"idence that 
the Marlins Bottom and Lewisburg turn
pike road had been located from Lewisburg 
to Oakland. the point at which the con
struction of said road had ceased, and that 
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after such location through the lands of the 
plaintiff, a plat of the land to be taken for 
such road had been returned to the clerk's 
office according to law for more lhan twelve 
months, and the plaintiff had failed to as
sert her claim to damages for the land so 
taken within twelve months after the said 
plat was admitted to record, she was barred 
from claiming any damages, and the land 
-:overed by said location was vested in the 
state; and if the act for the construction of 
the Oakland and Lewisburg turnpike was 
passed after the said land of the plaintiff 
had vested in the state as aforesaid, the 
said company were authorized to construct 
the road upon the same location without 
paying any damages to the plaintiff. 

The court gave the second instruction and 
refused to give the third, but in lieu thereof 
instructed the jury, if they believed from 
the evidence that any alterations made upon 
the location of the road through the lands 
of the plaintiff in making said road were 
made only with a view to the improvement 
in the location, they were at liberty in 
estimating the damages to take into consid
eration any advantages resulting to the 
plaintiff from such alteration. 

To which opinion of the court, refusing 
to give the first and third instructions asked 
for by the plaintiff's counsel, and giving 
the instructions above stated, the plaintiff, 
by her counsel, excepted. 

There was a verdict and judgment for the 
defendant. And thereupon Mrs. Callison 
applied to this court for a supersedeas; 

which was awarded. 

248 *Price, for the appellant. 
Wm. Smith and Gordon, for the ap

pellee. 
I 

LEE, J. That the evidence offered by the 
defence in this case might be received under 
the general issue, if itself free from Qbjec
tion, is very clear. It has long been settled 
that the defendant under this issue may 
prove that the locus in quo was his own 
freehold or that of another by whose au
thority he entered, or that he hath any 
other title or right to the possession. Dier
sly and Nevel's Case, 1 Leon. R. 301; Dodd 
v. Kyffin, 7 T. R. 354; Garr, &c. v. 
Fletcher, 2 Stark. R. 71, 3 Eng. C. L. R. 
250; Chambers v. Donaldson, 11 East's R. 
65, 72; Argent v. Durrant, 8 T. R. 403, 
Gilb. Ev. 258. 

The objection to) the evidence offered to 
prove that Cochran was the superintendent 
of the road referred to, is I think, wholly 
untenable. In general it is not necessary 
to prove the written appointments of public 
officers. That one has acted as such officer 
and been recognized by the public as such, 
is sufficient evidence that he had been duly 
appointed until the contrary appears; nor 
is it material how the question arises, 
whether in a civil or a criminal case, nor 
whether the officer is a party or his official 
'character is involved incidentally, unless 
where, being plaintiff, he unnecessarily 
avers his title to the office or tl1e mode of 
his appointment; in which case, perhaps, 

the proof must sustain the entire averment. 
McGahey v. Alston, 2 Mees. & Welsb.206: 
Berryman v, Wise, 4 T. R. 366; Cannell Y. 

Curtis, 2 Bing. N. C.:!28 (29 Eng. C. L. 
R. 316) ; The King v. Gordon, 2 Leach's C. 
C. 15; 1 Green!. Ev. i 83, 92. and casel' 
cited in nn. Still stronger is the case 
where, as in this, the acts and official char
acter were fully recognized by the appoint
ing power. 

Nor can the objection to the plat am' 
profile of road offered in evidence be 

249 sustained. It is true there was ·at 
that time no such precise road known 

to the law as the "Marland's Bottom and 
Lewisburg turnpike," but it is easy to see 
how it came to be 80 designated. 'By an act 
passed on the 25th of February 1850, pro
vision was made for constructing what was 
called the "Huttonsville and Huntersville 
road." By this act the Board of public 
works were directed to have the road con
structed, and for that purpose they were to 
exercise all the powers and be subject to all 
the restrictions which were given to and 
imposed upon the board by the act provid
ing for the construction of the Stannton and 
Parkersburg road, passed March 16, 1838. 
except as therein otherwise especially di
rected. By that act the powers, duties and 
restrictions of the board in relation to the 
Staunton and Parkersburg road are defined 
by reference to those given to and imposed 
upon the president and directors of the 
Northwestern turnpike road by the act pro
viding for the construction of that road. 
passed March 19, 1831, except as therein 
specially directed. By the fourth section of 
that act it was made the duty of the prin
cipal engineer to layout and locate the 
road, and to deliver to the clerks of the 
County courts of the counties through 
which the same might pass. plats or maps 
of so much of the road as might be within 
their respective counties, to be by them re
corded; and thereupon the land over which 
the said road should be located was to be
come ipso facto vested in the commonwealth 
for the use of the said road. On the 22d of 
March 1853 an act was passed providing for 
the extension of the Huttonsville and Hun
tersville turnpike from Marland's Bottom in 
the connty of Pocahontas to Lewisburg. 
In the title to the act the road is de
scribed as "the Huttonsville, Marland's 
Bottom and Lewisburg turnpike." By the 
second section of the act for the construc
tion of the Huttonsville and Huntersville 
road the Board of public works wa,. 

directed to employ a competent en-
250 gineer *or superintendent who wa. 

to perform the duties enjoined upon 
the engineer of the Staunton and Parkers
burg road, which as we have seen were 
the same as those enjoined upon the prin
cipal engineer by the act for the con
struction of the Northwestern turnpike. 
It was proved by the superintendent thaI 
the road had been located and the plat aDd 
profile offered in evidence made out and 
returned to the clerk's office under his au
thority as superintendent, and the fact 
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reported by him to the board; and the cer
tificate of the clerk shows that it had been 
received on the 7th of March 1854 and ad
mitted to l'ecord. It of course represented 
only the Greenbrier portion of the line be
tween Marland's Bottom and Lewisburg, 
and it was therefore described for the saice 
of brevity. prehaps. or because it was 
popularly so called as "the Lewisburg and 
Marland's Bottom turnpike." That it was 
so called appears throughout the record. and 
the plaintiff herself uses that name in 
speaking of it; and it was afterwards so 
called in the act of the 26th of February 
1856. It was at most a mere misnomer which 
could mislead no one as the explanation was 
patent upon the face of the plat when taken 
in connection with the acts of assembly 
under which it had been made. 

Bv the "plat of the land" to be occupied 
by the road required to be turned to the 
clerk's office by I 5, of ch. 70, of the Code 
(p. 349), I understand the same thing that 
is called a "plat or map of the road" in sec
tion 4th of the act concerning the North
western turnpike road, and I regard the 
profile in this case if not as perfect as it 
might have been made, yet as substan
tially complying with the requirement of the 
act. And having been rdurned to the 
clerk's office by Cochran, the superintend
ent whose duty from the nature of his 
office it was to cause the plat and profile to 
be made and so returned, the authorization 

of his act is sufficiently implied, and 
251 it must be taken to be *the act of 

the board until the contrary is made 
to appear. 

I think these grounds of objection to the 
profile as evidence were clearly insufficient, 
and I pass on to consider the effect of the 
survey and the return of the profile to the 
clerk's office in their bearing on the case, 
in connection with the first instruction 
asked for by the plaintiff and that which 
the cOllrt gave instead, when it refused it. 

lt may be inferred from what we see in 
the record that the Board of public works, 
under the act of March 22. 1853, had pro
gressed with the work of the road from 
Marland's Bottom to Lewisburg and had 
completed the same as far as a place called 
Oakland; that at that point for some cau,se 
which it may 1I0t be difficult to conjecture, 
work upon the road had been suspended, 
and that it was determined to appeal to the 
public spirit of the people in the section 
interested for the means of prosecuting this 
work deemed of public' utility, to its comple
tion. For at the next session of the gen
eral assembly, an act was passed (Sess. 
Acts 1855-6, ch. 198, p. 139) providing for the 
incorporation of a company to be called 
the "Oakland and Lewisburg company, for 
the purpose of continuing the Marland's 
Bottom and Lewisburg turnpike from Oak
land its then southern terminus to Lewis
hnrg. By the second section of this act, 
the company was required to construct the 
road of the same width and grade as those 
of the Lewisburg and Marland's Bottom 
turnpike, and upon the location determined 

by the Board of public works, plainly re
ferring to the location which had been made 
under the act of the 22d of March 1853 for 
the extension of the Huttonsville and Hun
tersville road from Marland's Bottom to 
Lewisburg. Now I can perceive no reason 
why the legislature might not authorize 
this company to construct the road 

upon the ground which had in fact 
252 *been appropriated for the same road 

under another name. By the Code. 
(ch. 70, t 5, p. 349,) it is provided that upon 
the return of the plat of the land to be taken 
for a work of internal improvement to the 
clerk's office and when admitted to record. 
the land so to be occupied, shall ipso facto 
be vested in the state. Whether the inter
est so vested is an absolute fee simple or 
a ql1alified estate in the nature of a base 
fee for the use and purposes of the work, I 
do not deem it very material to enquire. 
though I incline to think notwithstanding 
the broad language of the act, it is of the 
latter character only. Were it an absolute 
fee simple, there would seem to be no nee«! 
of the eighth section of tlfe same chapter 
which provides that any land taken for such 
work may be used not only therefor but also 
for any other work of a different kind which 
the legislature might at a future time direct 
or authorize. Concede that the state takes 
only a qualified estate in the land, if the 
legislature could direct the Board of public 
works or authorize a company or third per
sons to construct a work of a different 
character from that for which the land had 
been appropriated (as to which or the valid
ity or true construction of the section, I 
express no opinion) I can perceive no rea
son why it might not authorize a company 
to construct and use a work of precisely the 
same character, in fact the very road in
tended, UPOIl the land appropriated. How 
is the land owner injured? If he might 
complain should his land taken for an ordi
nary turnpike road, be converted to the 
construction and working of a totally 
different kind of improvement, such e. g. 
as a rail road whereby he would be sub
jected to the greater inconveniences and the 
risks to life and property from such a road 
running through his land, (as to which I 
express no opinion,) surely he can have no 
just cause of complaint when the road which 

is actually to be made and used, is 
253 *precisely the kind of road for which 

the land was appropriated. Whether 
it be made by the Board of public works 
under the direction of the legislature or by 
a company under its authority, he is incom
moded exactly in the same degree and the 
conveniences and advantages which he 
derives are precisely the same. 

But it is said the enterprise of construct· 
ing a road from Marland's Bottom to Lewis
burg was abandoned by the legislature, and 
that finding it so the plaintiff may for those 
reasons have failed to file her petition and 
claim compensation for her land. Where 
land has been appropriated for a public 
work and the legislature afterwards by in
dubitab!e evidences manifests its intention 
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to abandon the enterprise and the interest to the provision of the Code, ch. 56, i 21. 
of the state, if a 9ualified estate only, has p. 296. If they failed to do this, aud de· 
ceased and determmed, I certainly will not parted from the location, they became 
undertake to affirm that a company incor- 255 trespassers, and when sued, ·they 
porated at a subsequent period to construct were not at liberty to fall back upon 
such a work could claim to occupy the the pro\'isions of that and other kindred 
ground formerly appropriated bv the state sectio~s and have the damages estimated 
without making such compensation; but in according to the measure of compensation 
this case there is no evidence of any such to the land owner prescribed by them. 
abandonment. That the Board of public Whe ff f th 1 t' h 
works had not been able for whatever cause n 0 0 e oca Ion t ey were mere trespassers, and the damages were to be 
to complete the road to Lewisburg within estimated as in other actions of trespass. 
one year after the filing of the profile in the For this cause I think the judgment should 
C?ler~'s offic~ was certl!-inly not sufficient to be reversed and a new trial directed 
Jusbfy her 10 concludmg that the enterprise ' 
was ab!,ndoned a~d induce her to forbear' DANIEL, MONCURE and ROBERTSON, 
preferring ~er claim for compensation •. if Js., concurred in the opinion of Lee, J. 
she otherwise would have done so within 
the year. That the enterprise was aban
doned after the road had been made as far 
as Oakland because the work was suspended, 
whether before or after the expiration of 
the year and whether because monev could 
not be raised or the appropriation h'ad been 
exhausted, was by no means the necessary 
nor the proper inference. The Board of 
public works had not the power to declare 
the enterprise abandoned and surrender the 

AI1LEN, P., was of opinion that the 
L«:wlsburg and ?akland turnpike company 
were not authorized to occupy the location 
that had been made by the Board of public 
works without compensation to the land 
owners. He concurred in the opinion of 
Lee, J., on the other points. 

Judgment reversed. 

commonwealth's interest in the loca-
254 tion. The legislature having *declared 256 

·Shue v. Turk, Sheriff. 

July Term. 18511. Lewisburg. its purpose to extend the road to 
Lewisburg, it would have been more proper 
to conclude that it would provide the means •. Emancipation of • ,slave-Case.t Bar.-D makeaa 
either by an additional appropriation if the contract with H. by Which he selig to H his s1av~ 
former were exhausted, or as it in fact did S for three hundred and lifty dollars. estimated 'I> 
at the very next session, by designating be one-half bb value. and wben H Is reimbaned 
another agency to go on and finish the tbls money from the earnings of S. H Is to eman
work. And such is the true and proper clpate blm. H hires out S and keeps an account 
construction of the act of 1855-6, and it was of bls earnings and expenses; and wben he liL
I think, plainly intended to authorize this received all bnt about twenty·one dollars. B 
company to occupy the location theretofore makes an arrangement with M. a resident of the 
made by the Board of public works, and state of Oblo. but tben In tbe connt)· of Rona 
complete the line to Lewisburg. Visit. by which be receives tbls balance from )I 

Whether the plaintiff preferred her claim and conveys S to him. and M emancipates S In the 
and obtained compensation for the land county of R. wbere S Is duly registered as a free
occupied by the road after thc profile had man. Before H makes tbe arrangement with J( 

becn filed, we are not informed, If she be bas become Insolvent. and sborUyafterward. 
did prefer it and received such compensa- a judgment Is recovered agalnstblm in tbecounl1 
tion, surely she cannot be entitled to de- of A. and I .. levied on S In the connty of R. Hm.D: 
mand it a second time. If because she I. Same-Levy of Executloa~.t Bar.--Tbata. 
thought the peculiar benefits which she D might have enforced the contract ualn&tB. 
would derive in respect to the residue of her and compelled blm to emancipate tbe slave upon 
land would be full compensation and did belna- reimbursed tbe amount be bad paid. and 
not care to risk costs in seeking more, or as H bad been repaid. and S bad been emanrl-
whether with a commendable public spirit pated In pursuance of tbe contract. be is not 
she chose to waive her claim, she must liable to be taken In execution for tbe d~bt of B. 
after the expiration of the year stand on 3. S ..... -Salla.-H.beas Corpus.-S having been 
the same footing as if she had received all emancipated and duly reg\~tered as a freeman. 
that she was enti tled to. and not belna- dalmed as a "lave. bat as subject 

I think therefore the court properly re- toa lien for tbe debt of H. a proceeding by A;z/)oju 

fused to give the first histruction asked for, ctwpu. to be relleved from the cnstody of th~ 
and that the instruction which it gave in omcer Is a proper mode to try the qucostlon of bi_ 
lieu of a:was substantially correct. But I liability to be subjected to pay the debtofS. 
!hink it erred in refusing to gi\'e the third 3. 5ame-R_rcIotionof Deed of.-II havlug heC'n in 
Instruction and in giving that which it did the county of R when he executed tbe deed-of 
gi ve, instead, understanding both as re- emanCipation. that was a suJllclent residence '" 
fcrring to the peculiar benefits which the authorize the recording of the deed In tbe clerk'. 
party would derive in respect to the residue omce of tbat county. 
of her land by the construction of the road :a. Appell.te Practice-Secondary Evtdenm-Ne • 
011 the new location. If the company de- jectlon In Lower Coun.--Secondary evideuce laT-
s!red to change. the location and had the -Appell.te Practlce-Second.ry EvId_-No ~: 
right to do so, It was their duty to conform. tJoa In Lower Coun.-In Baltimore. etc .. R. R. CO. ~. 
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Inll' been admitted In tbe conrt below without the petitionet an opportunity to refund to 
objectlon.ltcannot be objected to In tbe appellate witness the amount he advanced; and thus 
court. to procure his emancipation. That witness 

gave public notice of this arrangemt"nt soon 
In July 1859 John Shue, a man of color, after it was made, and that all contracts 

applied to .the Honorable Lucas P. 'I'homp- for the services of petiticner were to be 
MOn, judge of the Circuit court of Augusta made with witness j which was invariabLy 
county, for a writ of habeas corpus, allegi.ng .done. That witness's son kept a regular 
that he was a freeman, and had been leVied account of the expenses of witness for the 

on as the property of Abraham Han?a, maintenance of the petitioner, and of the 
257 by virtue *of an execution which proceeds of his work; and ill the month of 

issued from the clerk's office of the March last it appeared from said account 
County court of Augusta, upon a judglI!ent the witness had been repaid the amount 
recovered by J~cob Harnsbarger agalDst advanced by him, with the exception of 
Washington SWlDk, Abraham Hanna and about twenty-one to twenty-five dollars. 
others. That with a ,-iew and for the purpose of 

The writ was issued, and upon the hear- fulfilling his contract with Dismuth, he 
iug before Judge Thompson, Hann:," was made a bill of sale for the petitioner to 
introduced as a witness by the. petihoner, William A. Marshall, then on a visit to his 
and stated-That Shue the petltloner, was son in law in the county of Rockingham, 
formerly owned by a gentleman named but a resident of the state of Ohio, and 
Dismuth, living in Eastern Virginia, but Marshall paid to him the amount still due, 
had been hired out for twenty years in Au- and undertook when that amount was re
gusta. That about three years s~nce he had paid to him, td emancipate the petitioner. 
received several letters from Dlsmuth pro- The bill of sale from Hanna to Marshall 
posing to sell Shue to the witness, and J?ro- bears date on the 26th of March 1859, and 
posing to take three hundred dollars for purports to be in consideration of three 
him, provided witness would agree to allow hundred and fifty dollars. By a deed bear
Shue to payoff the amount of the purchase ing date the 19th of May 1859, Marshall 
money by his earnings and hire, and that emancipated Shue, stating the consideration 
when lOo repaid, witness would eman~ipate to be motives of benevolence and three 
him. That witness did purchase hun on hundred and fifty dollars. This deed was 
these terms, at the price of three hundred admitted to record on the same day in the 
and fifty dollars, Shue being t~en worth clerk's office of the County court of Rock
double the money, and that wlh~ess had ingham. And in pursuance of an order of 
paid the price. That Dismuth by hIS agent the County court of Rockingham, made on 
Hoard gave witne~s a b~ll of sale for .Shue j the 20th day of June 1859, the pet~tioner 
and at the same time Witness, acco~dlOg to was on the 22d of the same month registered 
his impression, executed 'and delivered a as a free negro in the clerk's office of that 
contract in writing, wherein was set forth court 
the fact and terms. of the cont~act, viz: that In january 1859, Hanna having become 
witness had recel\'ed the bIll of sale for embarrassed in his circumstances, by rea
Shue, with the understanding and ag;r~e- son of some heayy securityships, he made 
ment that when Shue's wages and earnlOgs a deed by which he conveyed appar
should amount to a sum equlI;l to thre~ hun- 259 ently *'all his property, of which there 
dred and fifty dollars, paid b}~ hIm to was a considerable amount of both 
Dismuth, the witness bound himself to real and personal estate, to Nicholas K. 
eman~ipate sai~ slave. Where th~t contract Trout, in trust for the payment of ~is 
then was, he dId not know. Witness re- debts. The petitioner Shue was not 1O

garded himself as the fee simple holder of cluded in that deed, Hanna having stated 
the legal title of th.e petitioner, onl~ for the facts in relation to him, to the ~rustee, 
the purpose of securtng the amoun.t paid by and being advised by him not to lOclude 
him, and in cons~ience and ~orahty·~ou~d him. In March 1859 Hanna was thought to 
to emancipate ~lm upon ~etng r~pald hIS be insolvent; though the trustee, ,,·ho w~s 
advances; but did not conSIder himself as examined as a witness, stated that hiS 
bound to accou~t to the petitioner .or his embarrassments resulted from his surety-

former master. That the object of ships and that it depended on various 
258 the arrangement *on the part both of chan~ery suits brought to sell the real 

himself and Dismuth, was to afford estate of parties bound with and before 
Skeels. 8 W. Va, 580, It is said: "Tbis evidence. Hanna in debts paid by him ~s flurety, 
altboul!'b secondary. certainly tended directly to whether he wo.uld In ~ct prove lDsol~en~. 
,.rove tbe contract Hupposed In tbe Instruction. and The :!,ust~~ 8a~d tth,,:t't e a~~s ~r~~~u~ne~s: 
tbe doctrine is too well "ettled to be called In ques- ques lona e hI.n egrt y 1 h t ' 
lion tbat If secondary evidence 1M IntrodUced wltb- an4 this wa~. IS g~nera h~ ~~~e e~titioner 
out obj"ctlon In tbe court below. an objection to It h he execlu ~ond un er w !Csuect on a J'udg
in tbe appellate court comes too late and will nOl be S ue was eVle on, was IS 
considered. Shut t'. 7'''rk. 15 Oralt. eM; Atkins v men~ re~ov~red ~~ a ~~;e d!~[a~:e ~~~~':~~~ 
LeWis H Gratt. :W; Bucbanan v. Clark. 10 Gralt. ,one un re an we I' t arK 
172: T~Yloe v. Smith. 10 ld. 658; .Robert" v, Grabam. i ~th 0: :rarch 1~7'han~ ~!~a~=s ~~ ~~ir(l 
tI Wallace 578; Hammel v. Tbe State. 170blo Law I a ter a ed't o.n w ICd a The le,-v was 
s R 6:!8 .. accommo a IOn en orser. _ 
• ~:: a~:: Atkins v. Lewis. 14 Gl"att. SO. and nol.. made at the instance of Joseph F. Hottle, 
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a subsequent endol'Ber on the same note, 
who Hanna stated was informed of the 
arrangement between Dismuth and himself 
very soon after it was made. 

The judge dismissed the writ, and re
manded Shue to the custody of the sheriff. 
And he thereupon applied to this court f<>r 
a supersedeas; which was awarded. 

Hugh W. Sheffey, for the appellant. 
Michie and Baldwin, for the appellee. 

ROBERTSON, J., delivered the opinion 
of the court: 

It is settled that a negro, claimed and 
held as a slave, cannot litigate his right to 
freedom under a writ of habeas corpus. 

In this case, however, tbe petitioner 
l60 Itproduces his papers showing. on 

their face, that he has been regularl}" 
emancipated, and registered as a free negro': 
and it appeal'll upon the return and evi
dence, that those holding him in custody 
do not claim him as their slave, but that 
he is held by virtue of an execution levied 
for the purpose of subjecting him to a debt 
due from A. Hanna. 

The matter in controversy is not whether 
the petitioner is a freeman or a slave: but 
whether, as an emancipated negro, he is 
liable for a debt of Hanna, his former 
owner-that is to say, whether, being free, 
he is subject to a lien, the enforcement of 
which may have the effect of reducing him 
again to the condition of slavery. 

In Ruddle's ex'or v. Ben, 10 Leigh 467, 
it was held that a writ of habeas corpus is 
an appropriate remedy in sucb case. 

This decision, however, was made by a" 
court composed of three judges only, one 
of whom dissen ted; and so is not of binding 
authority. But I think that the decision of 
the majority, upon tblsquestion, was right: 
and the reasons given by Judge Parker in 
support of it, are so clear and forcible, that 
I cannot do better than refer to that portion 
of his opinion, expressing my entire con
currence in the views presented by him, 
upon this point. 

It becomes necessary, therefore, to deter
mine whether or not the petitioner has been 
!IO emancipated as to exempt him from lia
bility for the debt, the execution for which 
has been levied upon him. 

It has, in the argument here. been ob
jected that the facts upon which the peti
tioner relies are not sufficiently proved, 
because tbe contract which Hanna (accord
ing to his impression) execut~d and deliv
ered, the various letters referred to as 
ha\'ing been received by him from Dismuth, 
and the original bill of sale to Marshall, 

have llOt been produced; nor bas their 
261 absence *been satisfactorily accounted 

for, so as to render secondary evi
dence of their contents admissible. 

There can be no dOUbt that if. objection 
had been made befo:oe the judge of the Cir
cuit court to the admission of this second
ary evidence, it must have prevailed. But 
an opportunity would then have been 
afforded the petitioner to remove it, either 

by the production of the papers, or by ac
counting for their non-production, so as to 
render proof of their contents proper. By 
its being taken for the first time in this 
court, the petitioner is deprived of that op
portunity. The objection must therefore 
be overruled, and the facts stated in the 
bill of exceptions regarded as sufficiently 
proved. 

The peti tioner does not seem to me to 
stand in a better position, in any respect. 
than he would occupy if Hanna, on being 
reimbul'Bed the amount advanced by him to 
Dismuth, had himself executed the deed of 
emancipation. 'rhe act was In truth sub
stantially his: and the indirect mode of 
effecting it which was adopted, coupled 
with the false considerations recited in the 
bill of sale to Marshall, and in Mal'BhaU' .. 
deed of emancipation, are calculated to 
create doubts as to the fairness of the 
transaction. But I think that the inference 
of fraud which might be drawn from these 
circumstances is abundantly repelled by 
the other facts of the case. These fact~ 
show that there was no design on the part 
of Hanna to defraud anyone; and that his 
sole purpose was to carry out honestly the 
contract between Dismuth and himself. 
He had neither obtained nor sought credit 
on the faith of his property in the peti
tioner; having given public notice. in the 
neighborhood, of the agreement under 
which he held him, as soon as it was made. 
Nor was his ability to discharge his debts 
in the slightest degree affected by all that 
he did in reference to the petitioner: for, 

before he . caused him to be emanci-
262 pated, *he had received back every 

dollar that he had advanced. Hanna'S 
creditors therefore have no right to com
plain that they have been in any manner 
defrauded. If they can subject the peti
tioner to their claims, it is only by virtue 
of a mere legal right arising out of the 
peculiar mode of emancipation which was 
adopted by Dislnuth and Hanna. I speak 
of the emancipation as their joint act, for 
it should in fact be so regarded. Hanna 
indeed did less towards the liberation of 
the petitioner than Dismuth: for to effect 
it Dismuth contributed half of his value; 
while 'Hanna contributed nothing, save the 
trouble he took upon himself, and the risk 
he encountered of not being reimbursed the 
amount of his advance to Dismuth. 

In examining the question as to the va
lidity of the claim of the creditors of Hanna. 
I utterly repudiate the idea that I should. 
on the one hand, give a more liberal con· 
struction to the rights of the petitioner, in 
favor of liberty; or, on the other, that I 
should apply a stricter rule. because I may 
think that emancipation in this state ought 
not to be encouraged. I propose to adopt 
precisely the same rules of constrl1ction and 
decisioll that would apply to any other 
question of legal right, leaning neither to 
the one side nor the other. 

It is objected, that the deed of emancipa
tion has not been duly recorded, because 
Mal'Bhall was a citizen of Ohi:>, residing 
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temporarily only in the county of Rocking- upon the conditions required by it-the 
ham. purchaser, before the time for emancipation 

The deed describes him as being of the had arrived, was proceeding to sell the 
county of Rockingham, and it is admitted slaves to different persons, to be removed 
to record in that COUDty, upon his acknowl- from the plantations on which they were; 
edgment before the clerk. This affords, I and it was held that the court could not, on 
think, sufficient e\'idence that for the time, the application of the slaves themselves, 
and within the meaning of the law, Rock- interfere to prevent it. A suit was then 
ingham was "his county." If the objection brought by the heir of the testator, as 
be valid, no person can emancipate a slave representing his estate, for the purpose of 
in Virginia, unless he has a fixed and per- enforcing the terms of the contract; and it 

manent residence within the state. was held that the purchaser was bound to 
26.3 ·Such cannot be the proper construc- comply with it, and a decree rendered ac-

tion of the law. The cases of Cales cordingly. In delh'ering the opinion of 
v. Miller, 8 Gratt. 6, and Hassler's lessee the court. Martin, J., said: 
v. King. 9 Gratt., 115, would seem to re- "Justice requires that the defendant 
move all doubt on this question, if indeed should not be permitted to disregard the 
any existed. obligation she has solemnly contracted. 

To determine whether the execution of But it is urged that the terms and condi
such a contrllct as that between Dismuth tlons of the will which are now sought to 
and Hanna, by the emancipation of the be enforced, are null and void, as destruct
slave pursuant to it, confers upon him a ive of the absolute power which sound 
right to freedom superior to the claims of policy and the laws of the land require the 
the creditors of the party executiny the master should exercise over his slaves. 
deed of emancipation, it is proper to ex- "So far as regards the slaves, the power 
amine into the nature of the contract, and of the master is indeed absolute. The slave 
Ascertain whether it is valid and capable of I cannot resist, or be heard if he complain of 
being enforced. the abuse of this power: but in relation to 

Hanna supposed that it bound him "in other persons, nothing prevents the master 
conscience and morality" only: but if the from being compelled or coerced to comply 
facts stated by him show thatit was legally with his engagements as vendee, which he 
binding also, his opinion to the contrary contracted when he acquired his slave." 
cannot affect its validity. Poydras v. Mourain, 9 Louis. R. 492, 505. 

There was a valuable consideration mov- In Maryland, in a case where it ap-
ing from Dismuth to sustain the contract. 265 peared that a ·slave was sold for a 
Be gave up half the value of the slave in term of years, with a power to the 
consideration of the promise to emancipate. vendee to emancipate him at the end of the 
If then it was not binding between Dismuth term, and that the vendor, before its expi
and Hanna, it must be upon some other ration, sold him to another person, who got 
ground of objection to it than the want of possession of him and held him in slavery, 
sufficient consideration. There has been it was decided that the slave was entitled 
no adjudication in Virginia settling the to recover his freedom, under a deed of 
question as to the validity of such a con- emancipation, executed in his favor, by 
tract: but similar contracts have been the first vendee, after the expiration of the 
paBBed upon by the courts of some of the term. Negro Cato v. Howard, 2 Harr. & 
other states of the Union. John. R. 323. 

In Tennessee, it has been held that such In Kentucky (whose statutes in reference 
contracts are valid; and that they will be to the recordation of deeds of emancipation, 
enforced. not only upon the application of and the prohibition of slaves from going 
one of the contracting parties, but also on at large and trading as freemen, are almost 
that of the slave himself, or of any person identical with our own), it has been decidec! 
whatever who may choose to petition for that a contract such as the one now under 
and on behalf of the slave. Elias v. Smith, consideration cannot be enforced at the 
6 Humph. R. 33; Lewis v. Simonton, 8 suit of the slave; but that a specific per
Humph. R. 185-the latter of which cases formance of it will be decreed at the snit 
even goes so far as to declare that a con- of the original o,,,ner, who contracted with 
tract for emancipation made between a his vendee for the future emancipation of 
master aDd his slave is valid and enforce- the slave. Beall v. Joseph (a negro), 
able. Hardin's R. 51; Thompson v. Wilmot, 1 

In Louisiana, prior to the act of Bibb's R. 422; Willis v. Bruce & Warfield, 
264 1857 (which r.ohibits "'emancipation 8 B. Monr. R. 548; Gatliffe'sadm'rv. Rose, 

in that state , a slave could make a 8 B. Monr. R. 629. 
contract relating to his own emancipation, I have referred to these cases as showing 
although incapable of making a contract of the view that has been taken of this ques
a'ny other kind. But in a case in which a tion in states with institutions similar to 
testator had directed that his slaves should our own. The decisions are of course to be 
be sold together with the plantations on regarded-as authority here only so far as 
which they were employed, and that the they may commend themselves by the rea
pnrchaser should keep them on and attached sons upon which they are founded. It is 
to said plantations for a certain number of proper, therefore, that we should examine 
years, and then emancipate them--the slaves the question as an original one. 
having been sold pursuant to'the will, and It is well settled that a contract between 
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a master and his slave, for the future' If, however, any contract of this charac
emancipation of the slave, cannot be en- ter can ever be, this one is, free from the 
forced against the master, although it may' objection that the slave is put in a condi
have been fully performp.d on the part of tion between freedom and slavery. The 
the slave. Sawney v. Carter, 6 Rand. 173; petitioner does not appear to have been 
Stevenson v. Singleton, 1 Leigh 72. ! even privy to it. He was kept until hi .. 

It seems to me too to be equally clear that emancipation in a state of entire servitude, 
a slave who has, under such a con-: not being permitted to make any contract, 

266 tract. paid his master the *stipulated 'or to act in any respect as a freeman. 
price for his freedom, and who has Hanna having shown extreme caution in 

been actually emancipated in consequence avoiding any infrJngement of the laws pro
thereof, is liable to be subjected to the pay- hi biting slaves from going at large or hir
ment of any debt of his master, existing at ing themselves out. 
th~ time of his emancipation. This is so, The objection then does not apply in this 
because the emancipation in such case is instance more forcibly than it does in all 
without- any valid consideration-the price cases of prospective emancipation: and to 
paid by the slavp. not constituting such sustain it, we must go to the length of 
consideration, inasmuch as not 0111y the establishing a principle which will prohibit 
slave himself, but every thing made bJ or all such emancipations. This we cannot 
belonging to him, is in law the property of do; for whatever may be our opinion as to 
his master. the'policy of permitting them, we have no 

It is true, that the opinion of a majority right to change the law; and their validity 
of the court, in Ruddle's ex'or v. Ben, ap- is now too well settled to be questioned. 
pears to be in conflict with this view: but, I think. therefore, that this contract is 
as has been already stated, that case is not not void as being against public policy; 
binding as authority; and the decision in and that it is one which. a court of equity 
this respect (as indeed is shown by Judge would, on the application of Dismuth, 
Tucker, who dissented on this point) is so 268 *have enforced against Hanna, if he 
opposed to the necessary consequences re- had refused to execute it. 
suIting from the relation of master and As Hanna has voluntarily complied with 
slave, that it cannot be regarded as law. the obligation of his contract, the petitioner 

I think further, that a slave cannot, while is placed in the same position that he would 
remaining in the condition of slavery, en- have occupied if he had been emallcipated 
force a contract which. may ha"e been made under a decree of a court of equity in a suit 
by other persons for hiS benefit. If, the!'e- brought by Dismuth against Hanna. He 
fore, Hanna had refuse4 to comply With is a freedman and as such is entitled to 
his contract with Dismuth, the J?Ctitioner litigate with the creditors ~f Hanna their 
could not by any legal proceedmg have, right to subject him to sale to satisfy their 
compelled him to do so. But it does not I demands. 
follow that th~ contract could not have been The question does not arise in this case 
enforc~d by Dlsmuth. . as to the extent of the rights of the creditor 

It wll1 hardly be contended thl.'-t Dlsmuth if he had acquired a lien upon the petitioner 
could .not enforce a contra.ct 1!lth Hann!l' by issuing or levying his execution before 
by which Hanna, having paid him a certalD Hanna had been reimbursed the amount 
sum as the hire of his slave, bound himself advanced by him' and I express no opiniou 
that as soon as he received an equal amount upon it. ' 
from the proceeds of the la~or of the sla!e, Upon the facts as they exist, I think that 
he should be returned to Dlsmuth, o~ dehv- the emancipation was effectual to exempt 
er~ up to a!ly person to .whom Dlsmu~h the petitioner from all liability for the 
might order him to be delivered. And If debt, the execution for which has been levied 
such a. contract. as. the !>n~ s~pposed would upon him; and that he ought to have been 
be. vahd and bmdlng, It IS difficult .to per- discharged from custody. I am therefore 
celve why a contract that the slave, IDstead of opinion to reverse the judgment. 
of being returned to Dismuth, or deliYered 

to his order, at the time agreed ur,n, 
'NJ7 should be emancipated, would not also 

be valid and enforceable by Dismuth, 
unless indeed it can be made to appear that 
such a contract is illegal. 

Accordingly, a strenuous effort has been 
made. in the argument of the case, to show 
that such a contract is contrary to the policy 
of our law, and therefore void. It is in
sisted that it tends to destroy the proper 
relation between master and sla ve; and that 
by putting the slave in a position in which 
the frui ts of his labor, instead of 17elonging 
absolutely to his master, are applied towards 
his own emancipation, he is made to occupy 
that intermediate condition between free

LEE, J. I am of opinion that the writ 
of habeas corpus is not the appropriate 
remedy for the assertion of the right to 
freedom claimed by the plaintiff in this 
case. It is true it was sustained by the 
opinion of two of the three judges who sat 
in the case of BuddIe'S ex'or v. Ben. 10 
I.eigh 467, but the reasons on which it was 
rested are to my mind quite unsatisfactory. 
That the claimant produces a deed of eman
cipation cannot, as it seems to me, cbange 
the remedy for the enforcement of the right 
which it is alleged to confer, and it is COD

ceded that in general this right cannot be 
litigated upon a writ of habeas corpus: and 
although those who claim his custody. do 

dom and slavery that the law does not tol
erate: And it must be admitted that this 269 
argument is not without force. 

not claim as masters that he is their 
slave, they do claim that to -them 
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the deed of emancipation is ineffectual 
and that they have the right to treat him 
as property and subject to be sold as the 
slave of the debtor party. The question at 
last is one of freedom or slavery, absolute 
freedom or qualified slavery, and should be 
tried in a more convenient and appropriate 
proceeding than a habeas corpus. If the 
deed were assailed upon the ground that it 
was a forgery and was admitted to record 
by traud, or was wholly invalid by reason 
of the insanity of the grantor or because 
he was otherwise incapable of making the 
same, I presume the writ of habeas corpus 
could not be regarded as a proper proceed
ing to try the right; and I cannot perceive 
that the case is different if the deed be con
tested upon the ground that it was made 
with intent to defraud creditors or because 
it was wholly ineffectual as to a creditor 
whose debt was created before it was exe
cuted. The detention grows out of the 
alleged status of the party as it respects 
the claimants under the execution; they 
allege that as to them he is still a slave 
and liable to satisfy the debt; and although 
they do not claim absolute property in him 
as masters, yet the claim which they do 
make is such as should render them liable 
to the action provided by the statute. And 
moreover, no reason is perceived why the 
party might not resort to the court of equi ty 
for an injunction upon the ground that he 
was not liable to the execution. The owner 
of a slave levied upon by an execution to 
which he was not liable may enjoin the 
sale and obtain relief upon that ground, 
simply, without alleging any special reason 
for invoking the aid of a court of equity, 
and the case of a freedman would certainly 
not be less strong where the aid of that 
court is sought for his protection. 

I concur therefore in what appears to 
have been the opinion of Judge Stanard in 
the case above cited, and of the judges 

who decide<1 this case, and think that 
'ZlO the ·writ was inappropriate to the 

petitioner's case, and on that ground 
was properly dismissed. 

Upon the merits also, I find myself com
pelled to dissent from the opinion of the 
majority of the court. 

By the Code of Virginia (ch. 103, i 11, 
p. 459) it is provided that all slaves eman
cipated shall be liable for any debt con
tracted by the person emancipating them 
before such emancipation was made; and 
it can scarcely be questioned that whether 
the emancipation be made by an indebted 
owner, directly, or indirectly, through the 
agency of another for the purpose of pre
venting the liability for debts, the effect 
must be the same. Such indirect emanci
pation with such purpose would be plainly 
in fraudem legis, and would be as to ante
cedent cre<1itors as utterly void and ineffec
tual as any other conveyance made with 
intent to hinder, delay and defraud them. 
And such in my judgment is the true char
acter of the emancipation in this case. 
Hanna the owner of the petitioner at the 
time of making the conveyance to Marshall 

by whom the deed of emancipation was 
executed, was largely indebted both as 
principal and security and was doubtless 
insolvent; in the month of January previous 
he had executed a deed of trust upon all his 
property "of every kind and description" 
for the security of his creditors and sure
ties; a large amount of property is desig
nated in the deed, but the petitioner was 
not specially mentioned because as he 
states, he was advised by his counsel not 
to embrace him in the deed; the deed to 
Marshall was executed on the 26th day of 
March 1859 just three days before the note 
on which the judgment now sought to be 
enforced was rendered fell due; this deed 
recites falsely that it was in consideration 
of the sum of three hundred and fifty dol
lars paid by Marshall whilst Hanna himself 
admitted on the trial of the cause that the 
amount actually paid was a sum some where 

between twenty-one and twenty-five 
271 dollars ·only; Marshall the grantee 

was a citizen of a free state on a visit 
to a son in law in Rockingham county and 
was about to return to the state in which 
he lived; and in May 1859, less than two 
months after the deed to him, and pending 
the Buit on the note against Hanna, Mar
shall executes the deed of emancipation 
reciting falsely that it was in part consid
eration of the sum of three hundred and 
fifty dollars to him in hand paid. Consid
ering all the circumstances of the transac
tion I cannot resist the conclusion that it 
was a plan concerted between Hanna and 
Marshall to enable the former to defeat the 
claims of creditors and to do that indirectly 
which Hanna believed he could not do by 
a tlirect emancipation executed by himself. 
It is true Hanna states that this was done 
in consequence of an agreement or under
standing with Dismuth of whom he pur
chased the petitioner which however he 
thought only binding upon him in con
science and morality, that when he had 
realized the amount he had paid for him 
out of the wages and earnings of the peti
tioner, he was to emancipate him, and that 
when he sold him to Marshall, he had re
ceived in that way the amount of the pur
chase money excepting the sum agreed to 
be paid by Marshall, and that there was a 
similar understanding with Marshall that 
when he should have received that amount 
from the earnings of the petitioner, he was 
to set him free. 

But I cannot think that such a private 
unrecorded agreement. even if it should be 
held to be valid as between the parties, 
would be binding upon the creditors of the 
vendee or would at all affect their right to 
subject the slave in his hands to the pay
ment of their debts. He is at law the 
property of the vendee and as such sttbject 
to his debts to his full value, and no court 
I apprehend, would at the suit of either 
slave or original vendor entertain a bill to 
set up such secret agreement against cred-

itors and enquire how much of 
272 ·the purchase money had been reim

bursed to the vendee out of ~he earn-
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ings of the slave whilst in his possession. 
I do not understand that it is claimed in 

the opinion of my brother Robertson that 
the emancipation in this, case acquired any 
addi tional validi ty under the circumstances 
of the transaction from the fact that the 
deed was executed by Marshall and not by 
Hanna himself. On the contrary it seems 
to be fully conceded that the petitioner 
stands in no better position, in any respect, 
than he would occupy if Hanna on being 
reimbursed the amount paid by him to Dis
muth, had himself executed the deed of 
emancipation. What then would have been 
the condition of the petitioner if the deed 
had been executed by Hanna? 

By our law as we have seen, an emanci
pated slave is liable for any debt contracted 
by the owner before the emancipation, and 
the debt in this case had been contracted 
before the deed was executed, and perhaps 
(though this is left somewhat uncertain) 
before the agreement with Dismuth. But 
it is said that as the deed was executed 
before the creditor had acquired or could 
acquire any specific lien upon the property 
by the levy of an execution upon it, the 
emancipation is good and the liability 
created by the statute is controlled and in 
effect overrode by the private agreement 
between the owner and his vendor and the 
execution of the deed of emancipation 
under it, and that the petitioner is therefore 
en ti tied to his discharge. This is in effect 
to assert that the petitioner acquired an 
inchoate right to freedom under the contract 
between Dismuth and Hanna which was 
afterwards consummated by the deed of 
emancipation executed by Marshall, and 
that as this deed was before the actual levy 
of the fieri facias the creditor's right was 
forestalled and defeated. I think neither 
of these propositions can be maintained. 

It has been solemnly declared as 
273 ·the opinion of this court, that a 

slave has no social or civil rights, 
that he has no legal capacity to make or 
rescind a contract, and that he is without 
remedy for breach of an agreement, even 
for his emancipation. And it was accord
ingly held in two successive cases, after 
great consideration, that where in a will 
emancipation of a slave was made to depend 
upon his election to be free, as he had no 
legal capacity to make an election the, 
clause declaring such emancipation ",!,as of 
necessity void and of no effect. Bailey, 
&c. v. Poindexter, &c., 14 Gratt. 132; Wil
liamson, &c. v. Coalter's ex'ars, Ibid. 394. 
This want of legal capacity had been re
peatedly and distinctly affirmed in previous 
cases; indeed it must be of necessity a dis
tinctive feature and characteristic of the 
status of slavery. It therefore seems to be 
very clear that a slave can acquire no right 
whatever under such a contract between 
the former owner and his vendee; and what 
he cannot thus acquire directly, he cannot 
take indirectly through his former owner. 
In Dunlop v. Harrison, 14 Gratt. 251, it was 
held that as free negroes were prohibited 
by stat.te from holding slaves, so they 

could not be held by another in trust for 
their benefit. So as a slave can acquire no 
property directly neither can he acquire 
any interest in the same by way of trust. 
Haywood v. Craven's ex'or, 2 Carn. L. R. 
557. See also, Trotter v. Blocher, 6 Port. 
R. 269, 305. It would be in direct contra
vention of this principle if a slave could 
acquire any interest under a contract be
tween his master and his vendee touch
ing his future emancipation which could 
strengthen such emancipation when made 
or give to it any additional force and effect 
to that which it would have without such 
previous contract. And if this be correet 
it cannot be right to hold that pre-existing 
creditors are shllt off because the v had not 

levied their execution before the deed 
274 was executed. ·The right to subject 

the property is expressly reserved by 
the statute and does not depend upon the 
levy of the execution. There was no neces
sity for any such provision where an execu
tion had been levied; the object of the act 
was to hold the slave bound for pre-existing 
debts where there was no lien by execution 
or otherwise. Unless therefore this sup
posed equity in favor of the vendor is to 
enure to the benefit of the slave, it is im
possible to say that it can deprive the cred
itors of the right to subject the slave which 
they certainly would have had if there wen 
nothing but the deed of emancipation in 
their way. 

Let us now look a li ttle more closely into 
the alleged agreement between Dismuth 
and Hanna. And here the first (lbservatiou 
that occurs is upon the very unsatisfactory 
nature of the evidence by which it is at
tempted to be proved. Hanna himself i!' 
the only witness offered and he speaks of a 
bill of sale and of the agreement by which 
he was to emancipate the petitioner wben 
he should be repaid the three hundred and 
fifty dolJars which he agreed to gh·e for 
him out of his earnings; and he states that 
according to his impression, speaking of 
what had occurred only between two and 
three years before, he executed and delivered 
a writing containing the terms of the agree
ment. Neither the bill of sale, nor this 
writing nor any of the various letters which 
he said he had received from Dismuth on 
the subject is produced, nor any reason 
assigned for their non-production except 
that he did not know where the written 
contract which it was his impression he 
had executed, then was. He does not say 
he had lost the bill of sale or the letters be 
had received from Dismuth, nor does be 
undertake to state the terms and condi
tions, if any, of the former. The case was 
not submitted to a jury but was heard upon 

the law and the facts by the judge. 
275 and he no doubt ·thought the evidence 

very unsatisfactory. But if it were 
less so, I incline to think that such a con
tract is liable to very grave objections and 
that its validity should not be maintained 
for any purpose whatever. I am aware that 
in some of our sister states similar contracts 
have been held valid, and in Tennessee, 
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they have gone so far as to hold that such 
a contract should be enforced not only at 
the suit of one of the contracting parties 
but of any other person who may come 
forward as next friend of the slave; and 
that a contract between a master and his 
"lave for the emancipation of the latter is 
good and may be enforced. Elias v. Smith, 
fI Humph. R. 3J; Lewis v. Simonton, 8 
Humph. R. 185. But I am aware of no 
case in Virginia in which such a contract 
has been en forced or held valid. A contract 
between a master and his slave for the future 
emancipation of the slave is utterly void and 
cannot be enforced against the master al
though the slave may have fully complied 
with his part of the agreement; Sawney v. 
Carter. 6 Rand. 179; Stephenson v. Single
ton. 1 Leigh 72; nor has a contract between 
vendor and vendee of a sla"'e for the future 
emancipation of the slave, as far as I am 
aware, ever been sanctioned except so far 
as if may be supposed to be countenanced 
by the case of Ruddle's ex'or v. Ben, above 
cited. Of that case it may be remar~ed 
that while Judge Tucker concurred with 
Judge Parker in thinking the writ of habeas 
corpus the appropriate reme~y, yet UPo? 
the merits. he was for remandmg the peb
tioner to the custody of the sheriff for pro
ceedings under the execution; and that 
Judge Stanard while he concurred with 
Judge Parker upon the merits had strong 
doubt whether the writ should not have been 
dismissed and the prisoner remanded be
cause the remedy was inappropriate. Cer
tainly it is not a binding authority upon 

any point, and if it is to be under-
276 stood as *affirming that such a con-

tract can give any additional efficacy 
and effect to a deed of emancipation executed 
in conformity to it as against creditors that 
it would not have without it, I am con
strained to dissent as much from the doc
trine of law which it teaches as I do from 
the sentiment expressed by Judge Parker 
that the dictates of humanity and justice 
should prompt us to favor emancipation by 
maintaining the right of the master to be
stow (and of course .th.e capacity o~ .the 
slave to receive) the prlvl1t'ge of acqulrmg 
property to serve as a foundation for a con
sideration which will support what the 
judge calls' 'the inestimable grant of free
dom .. 

S~ch a contract for the future emancipa
tion of a slave when the price paid shall be 
reimbursed out of his earnings, is I think, 
opposed to the general spirit of our.de~isi<.>ns 
and the poticy of ourlaws. The distinction 
which it impliE's between the slave himself 
and his earnings is no where recognized 
by them. They admit no separate interests 
between master and slave. The latter is to 
be wholly devoted to the interests of the 
former. Such arrangement is evasive of 
the provision of our statute which makes it 
a misdemeanor to permit a slave to go at 
large, trade for himself, or hire himself 
out for the benefit of any person whatever, 
if not also of that prohibiting a freed negro 

to remain in the state. The presence of 
the negro in this intermediate condition, 
this half way house, between freedom and 
slavery so plainly condemned by our law, 
is fraught wi th all or most of the evils 
which have rendered the departure from 
the state of the freed negro the imperative 
condition of his emancipation. 

I think it is to be regretted that prospec
tive emancipation was ever tolerated by the 
courts in Virginia, but its validity has 

been, perhaps, too often affirmed 
277 *to be drawn into question at this 

day. But where it has been sus
tained, it has been declared by will or deed 
duly recorded, as the law requires. The 
proposition here goes a bo,'\" shot beyond 
any previous case sustaining a prospective 
emancipation. It is in effect to declare 
such emancipation good, though not de
clared by will or deed admitted to record, 
but founded only upon a private agreement 
between the vendor and vendee of a slave 
under seal or otherwise and never admitted 
to record, and in which the slave has and 
can have no legal interest whatever; and 
this not only as between the parties but as 
against the creditors of the vendee \vhose 
debts were created before the depd of eman
cipation subsequently made was executed 
and recorded. 

If such an agreement is to be held valid 
and enforced. its effect should be restricted 
to the parties themselves. It should not 
extend to the creditors of the vendee. To 
give it effect as to them is to defeat the 
plain intent of our statute. In none of the 
cases cited by the counsel that I have been 
able to see, was the controversy between 
the slave and a creditor of the vendee. 
They were all cases between the ol'iginal 
parties to the agreement or between the 
slave or those claiming by purchase: nor 
does it appear from those cases that in the 
states in which they occurred there was a 
statutory provision like ours, in favor of 
creditors. At best such a contract. as it 
seems to me, can only confer a right upon 
the vendor to recover damages for its breach 
against the vendee, and a mere equity to 
call for its specific performance; and this 
equity being in its nature a secret equity 
founded upon an agreement not recorded 
and the possession of the slave being with 
the vendee, it would as it seems to me, be 
against all the analogies of the law, to 

give it priority to the claims of cred-
278 itors who became such before it *was 

effectuated by the execution of the 
deed of emancipation; and such deed in my 
judgment ought to have no other or greater 
efficacy as against pre-existing creditors 
than if it had been executed without any 
such previous agreement. 

I think the judge below did not err in 
remanding the petitioner to the custody of 
the sheriff, and am of opinion to affirm the 
judgment. 

Decree reversed. 

V R. 15 Gratt-52 819 
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279 *Alderson v. Miller. 

July Term, 18158, Lewl8burll". 

I. LIIndlord and Tenant-Denial of Landlord's TItle
Fraud.·-ThoUll"h a8 a lI"eneral rule a tenant Is not 
allowed to quesUon his landlord'8 title; yet If a 
person In p08lle8ll10n of land clalmlnll" title to It, IB 
by fraud or mistake Induced to believe that 
another has a better rllI"ht to It, and to take alease 
from him; Inan action by the landlord to recover 
possesNlon. the tenant may set up such fraud or 
mistake. and IIhow that he has a 1I"00d title to the 
property. 

2, S .... -SalDe-Evldenc=e-Cae at BU.-A 181u pos· 
session of land under a deed from G, made In 18l1li, 
and there Is a decree In 18115 In favor of S apln8t 
G for all of a larll"e tract of land which may be In 
the possession of G. or which may have been con
veyed by him since 1887. M Induces A to take a 
lease of his land from him; and at the end of the 
term sues A to recover possession, and relies 
alone on the lealle. A offers In evidence a copy of 
the decree and his deed from G, and states that he 
propose ... to follow up this evidence with proof that 
the lease was obtained from him by a person 
clalmlnll" under the decree. by fraud or mlBtake. 
/Idd. the evidence Is admissible. 

.I. Bvldence-Reversal as to Order of Proof-Case at 
Bu.-If In 8uch case there Is any reason to be· 
lIeve that the decree and deed are offered merely 
to produce an Improper ImprellHlon on the jury. 
and tbat It Is not Intended to follow It up by evi
dence tendlnll" to prove the fraUd or ImposlUon. 
tbe court may require the party to reverse the 
order of hl~ proots; but tbl ... Is a matter to be left 
In a II"reat measure to the discretion of the court 
wblch tries the case. . 

.lAndlord and Tenant - Denial of Landlord's Tlt'
FrAud or Mistake.-As a lI"eneral rule a tenant Is not 
allowed to Q.uestlon hili landlord's title. The prlncl· 
pal case WaH clted as authorlzlnll" this proP08ltion In 
SuUle v. R. F. &; P. R. R. Co., 76 Va. 289; Gale v.OIl. 
etc .. Co •• II W. Va. 210. See other cases cited In mon
onaphlc not« on "Unlawful Detainer" appended to 
Dobsou v. CUlllCpper. 23 Gratt. 8Ii2. See also. mono
JITllphlc nots on "EKtnppel" appended to Hower v. 
Mc( ·ormlck. 23 Gratt. 810. 

But this rule Is snbject to excel,t\ons, For. If a 
person In I)OS>le88\on of land clalmlnll" title to It. 1>. 
by fraUd or mistake Induced to believe tbat another 
has a better rlrirht to It. and to take a lealSe from 
him: lu an actlou by tbe landlord to recover pos· 
seli8lon. the tenant may set up such fraUd or mlHtake. 
and show that he has a 1I"00d title to the prol'erty. 
See the prluclpal case cited as authority for this 
proposition In Tnrpln V. Saunders. II:! Gratt. 93; 
Locke V. Fra~her. 711 Va. 409. 411. 412: Gale v. 011. etc .• 
Co .• 6 W. Va. 210: Jone8 v. ·Fox. 20 W. Va. 880: VON! 
v. Klnll". 33 W. Va. 2-11. 242. to S. E. Rep. 403. 4"'. See 
al!lo. cases collected In monoll"raphlc noft on "Un
lawful Detainer" appended to Dobson v. Culpepper, 
23 Gralt. 85:!. 

In Campbell v. Fetterman. 20 W. Va. 412. It was 
Kald: "As a lI"eneral rule a tenant Is not permitted 
to qllestion his landlord's title: Yet from the time 
that the landlord has noUce that the person. who 
formerly held as tenant. claims to be In posKl"sslon, 
not as tenant. but In his own rlll"ht. the relation 
of landlord and tenant cea.~l"s. Willison V. Watkins, 
8 Pet. 43: 'l'avener v. Emerick. Q Gratt. 220; AltUr.tm 
II. Jlilltr. lJ Gratt. 279." 

... IlI8dml .. lbIe EvIdeJKe-AdIllltted-lIl8trudlen.'-If 
In such case. the decree and deed are admlt~. 
and the I,arty falls to produce the proof of frand 
or Imposition. the court may Instruct the jUry II> 
dlsrell"ard them. 

This was a proceeding of unlawful de
tainer in the County court of Greenbrier, 
by Andrew A. Miller against Asa Aldet"SOn. 
On the trial there was a verdict and judg
ment for the defendant Alderson; and Mil
ler having taken two bills of exceptions 
pending the trial, obtained a supersedeas 
to the judgment from a judge of the Circuit 
court. 

On the trial, the plaintiff introdnced 
280 in evidence a *covenant bearing date 

the 1st of March 1855, executed by 
Alderson, whereby he agreed to lease from 
the plaintiff the land in disp'lte, described 
as the land Alderson then lived on, for the 
term of one year, the lease to commence on 
the 1st day of March 1855 and to expire 
the 1st day' of March 1856; for which he 
bound himself to pay to Miller five dollars; 
and bound himself in the penalty of five 
hundred dollars to render up peaceable pos
session to Miller at the end of the lease. 
And he proved that on the 1st of March 
1856 he· demanded a surrender of the leased 
premises, which was refused by the defend
ant. 

The defendant thereupon, to establish his 
right to the land in controversy, as a link in 
his chain of title, offered in evidence a copy 
of a decree of the Circuit court of Henrico 
county, made on the 21st of April 1852, in 
two causes, in one of which the personal 
representative of Richard Smyth and David 
Doyle was plaintiff and Eliza L. Schermer
horn and others were defendants. and in 
the other George Alderson, John Anderson, 
William Miller and others were plaintiiIs, 
and the parties in the first suit were de
fendants. By this decree the sheriff of 
Greenbrier was directed to deliver to Eliza 
L. Schermerhorn and the heirs of John F. 
Schermerhorn deceased, so much of a tract 
of twenty-eight thousand two hundred and 
eighty and a half acres of land in Gr .. en
brier county as was purchased by Eliza L. 
Schermerhorn. under a decree made in 
these causes. and which had been conveyed 
to her by the commissioner of the court, as 
the sheriff should find in the possession of 
the said Alderson and Anderson, or either 
of them, or in the possession of any person 
or persons. who had come into possenion 
under them since the 23d of March 1837, 
when the first of these suits was instituted. 
And the defendant stated that he expected 
to prove that the lease referred to was pro-

cured through mistake or fraud, and 
281 that he *had himself title to the 

land; and that this decree was a nK
esssary item of proof to establish said facts. 
To the introduction of this testimony tbe 
plaintiff objected; but the court overruled 
the objection; and he excepted, 

tlnadmlsslbJe Bvldence - Admitted -IDstractJoa.-
See principal ca8e cited and approved. In Patton y_ 

Elk Wver, etc .. Co., 18 W. Va. 1'71. 
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After the introduction of the foregoing' to the land; and that said decree and deed 
testi mony, the defendant offered in evidence were necessary items of proof to establish 
a deed bearing date the 15th day of Decem- said facts, the court oyerruled the objec
ber 1829, from George Alderson and .Tohn tion, and permitted the decree and deed to 
Anderson to himself, conveying to him the be read as evidence: to which decisions the 
land in controversy. And he accompanied said Miller excepted. 
it with the same statement of what he ex- The general rule that a tenant should not 
pected to prove as that given abo\-e. The be permitted to contest his landlord's title, 
plaintiff objected to the evidence; but his is too well settled to require the citation of 
objection was overruled by the court; and any authorities to sustain it. The rule rests 
he again excepted. upon principles of justice and good faith. 

When the cause came on to be heard in The tenant enters under his landlord, 
the Circuit court, that court reversed the 283 and acquires *possession by admitting 
judgment_ WlJereupon Alderson applied to his title. It would be a breach of 
this court for a supersedeas; which was good faith to attempt to hold a possession 
awarded. so obtained, by impeaching the landlord's 

Price. for the appellant. 
Gordon and Cosby, for the appeJlee. 

title. In most cases at law the plaintiff's 
action may be defeatt"d by showing that the 
right to the subject in controversy is in a 

ALLEN, P., delivered the opinion of the third person. In a writ of right the con-
court: structive seizin conferred by a grant could 

This is a supersedeas to a judgmen~ of the be defeated by proof of a valid outstanding 
Circuit court reversing a judgment of the title in a third person; and in ejectment 
County court in favor of the plaintiff in the lessor of the plaintiff must, in almost 
error Alderson, upon a summons for unlaw- every case, show a good title against all 
ful detainer sued out against him by the persons. The exception in favor of the 
defendant in error Miller. Such a proceed- landlord as against his tenant, is a depart
ing involves no question of title, the ques- ure from the strict rule of law. But a 
tion being whether the plaintiff is, as principle adopted to promote justice and 
against the defendant, entitled to the pos- good faith, must not, as was said by C. J. 
session, although for the purpose of deter- Tilghman in Hamilton's lessee v. Mars
mining who is so entitled to the possession, don, 6 Binn. R. 45, be used as an instru
the title may be given in evidence. In the ment of fraud and violence. In that case 
case under consideration, it does not appear the tenant, to prove adverse title, was per
that Miller ga\'e any evidence of title on the mitted to sho,,, that being in possession 
trial. He seems, from the statement in the under a lease from a third person, the 
first bill of exceptions, to have rested his plaintiff in the ejectment came with others 

right to recover upon his character of armed and threatened to turn him out of 
282 landlord, seeking *restitution of pos- the premises, unless he took a lease from 

session from a tenant holding over him, which he did. So in the case of MiI
after the expiration of his term. The ques- ler v. McBriar, 14 Sergo & RawJe 382, a 
tions made by the bills of exception arise person in possession was induced by the 
upon the suplJOsition that the parties stood plaintiff who exhibited a patent, to enter 
in the relation towards each other of land- into an agreement called a lease. The 
lord and tenant. On the trial Miller gave tenant offered to prove that the patent W1\S 

in evidence, as the bill of exceptions states, procured by fraud. Gibson, C . .T., said that 
a writing purporting to be a lease, whereby a tenant may impeach his landlord's title 
Alderson rented from him the land for the whenever he can show that he was induced 
term of one year, and bound himself to to accept the lease by misrepresentation and 
render up peaceable possession at the end fraud. and the exhibition of a title founded 
of the term; and proved that at the end of in forgery to induce a person already in 
the term he demanded a surrender of the possession to accept of a lease, was an act 
leased premises, which was refused by of an unequivocal character; and the evi
Alderson. The latter thereupon offered to dence ·was admissible to show that the 
read in e\-idence a decree which is set out agreement was obtained by imposition 
in the bill of exceptions, and after reading and deceit. To the same effect is the case 
said decree, he also upon the same state of of Brown \-. Dysinger. 1 Ra,,,le's R. 408, 
proof offered in evidence a deed to himself where a lease was unfairly obtaincd 
for the land in controversy from George 284 from a *person in possession of the 
Alderson and .Tohn·Anderson. dated the 15th land. The case of Ball v. Lively, 2 
of December 1829. The deed describes the J. J. Marsh. R. 181. establishes the same 
land as part of a survey of twenty-eight proposition. In that case the defendant in 
thousand two hundred and eighty and a possession against whom there had been a 
half acres, made for and granted to Henry Judgment and recovery in ejectment for 
Banks, and sold by the attorney of said part of the land ill his possession. was in
Banks to the said G. Alderson and.T. An- duced by a person who had no authority to 
derson. To the reading of the copy of the enforce the judgment. to take from him a 
decree and the deed in evidence Miller lease. which recited that the plaintiffs in 
objected; but as the defendant in the court ejectment had recovered the whole of the 
below stated that he expected to prove the premises. The court decided that if a per
lease referred to was procured through mis- son in possession of land be induced by 
take or fraud, and that be had himself title I fraud to become lessee of one baving no 
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claim to the land, he may disclaim the ten- The proof beinJr legal, and offered for the 
ancy, and rely on his precedent possession, purpose set out in the bills of exceptions, 
from which he has been seduced by false the order in which it was offered was of no 
and delusive pretences. That was a case importance. In view of the object avowed, 
of forcible detainer, and so far as the facts it would seem that they should have 
uf the prl!scnt case can be collected from 286 *been first offered as showing an 
the bills of exception, may have been alike actual possession under claim of title 
in its circumstances. The tenant Alder-I before he surrendered possession and re
KOIt was in possession when he executed the entered under the lease, and then to intro
leue, for it describes the land as the land I duce the evidence of fraud and imposition. 
he then lived on. The deed to him from If any reason had existed to induce the 
George Alderson and John Anderson was court to believe that these papers were 
dated the 15th of December 1829. And the 1 offered merely to produce an improper im
decree shows that in two suits between the pression on the jury. and that it was not 
widow and heirs of John F. Schermerhorn intended to follow them up by evidence 
deceased. and said G. Alderson and J. An-I tending to prove fraud or imposition. the 
derson and others, Alderson and Anderson court perhaps might have required the 
were required to surrender and deliver up! party to reverse the order of his proof. 
to the widow and heirs aforesaid possession I These are matters occurring in the progress 
of a l)ortion of the tract of twenty-eight of a trial, which must be left in a great 
thmtsaml two hundred and eighty and a measure to the control of the court which 
half acres in said county of Greenbrier; is supervising it. If not followed by any 
an 1 unless they should do so, the decree evidence tending to prove the fraud and 
directed the sheriff to deliver to Mrs. Scher- imwsition, the jury can be instructed to 
mcrhorn possession of such of the land con- disregard it. 
veved to her by the commissioner of the It was insisted that the decree should 
coi1rt, as the sheriff should find in the pos- not have been admitted because it does 
8e~siol1 of Alderson and Anderson, or either not show on its face that it referred to 
of them, or in the possession of any person the land in controversy. It is not neces
who had come into possession under them sary to determine that question upon this 
since the 23d of March 1837, when the bill of exceptions. It was proof that snch 

first of the chancery suits was a decree was rendered, and whether the 
28-; ·instituted. The land referred to in party offering it showed by other e,-idenct, 

the deed corresponds in the descrip- as he might have done by the admission of 
tion of qltantity and county where situated, the adverse party, that the deed and decree 
with the tract a portion of which was con- referred to the same twenty-eight thousand 
Vl'ved by Alderson and Anderson to the two hundred and eighty and a half acres of 
phlintiff in error by the deed dated the 15th ,land in Greenbrier does not appear_ It 
of December 1829. long prior to the 23d of, does not appear that any motion was made 
Much 1837. and the sheriff was not there-: to instruct the jury to disregard this evi
fore authorized to deliver possession of it! dence because·not followed up by other evi
under the decree. How Miller the plaintiff I dence necessary to make it available_ The 
in the court below claimed the land, does lobjection seems to have been rested rather 
not appear. From the exception it would I upon the time of offering the proof, than 
seem that after giving the lease in evidence I upon the admissibility of the proof in a dif
and proving a demand and refusal to sur- ferent stage of the trial. A ,-eRlict was 
render, he there rested his case. Although found and judgment rendered, without any 
he showed no title. yet if he had acquired I exception to the rulings of the court in any 
po~ .. ession and had parted with it to his other particular; there was n6 motion fora 
le!l!lee, good faith required he should be re- new trial; the facts proved were not Epread 
stnred to the possession; and if the trans- on the record. The presumption there
action had been fair. it would have been 287 fore is that the defendant below ·did 
no answer to say he was not owner of the show a previous possession under title 
land. To lay a foundation to impeach his which he ne\"er had surrendered. and 80 

right to a restoration of the possession, it showed a better right to the possession than 
was incumbent on the tenant to show that his adversary; or if he did surrrender pas
he had held possession previous to the lease. session and re-enter under the alleged lease, 
under some claim of title, and that he was that it was procured through fraud_ 
induced to surrender possession, if in fact It seems to me that there was no error in 
he did surrender possession, and to take a the judgment of the CoUJlty court, and that 
lease by fraud and imposition of the land-I the Circuit court, instead of reversing. 
lord. To this end the deed to him was, should have affirmed it. 
proper evidence, and the decree also as II Judgment of the Circuit court reversed. 
showing the exception in favor of those and that of the County court affirmed. 
who came into possession under his vendors I 
pr.ior to the 23d of March 18~7 •. The dec~ee 1288 .Clarkson v. Read" als. 
might also have been material, If any mts- J 1 T 1859 Lewt b 
representation of it~ characte~ had been, Jadlc:lal.5a1e ~: e~m . .-F II s :r~ PIne ... 
made and the party In possessIOn had not I s arc aser a are :1 
been apprised of the exception in favor of _~~~~!::-_~~Ie to 5110'11' Caa_·-A jUdlcial saleof 
those who had come into possession under 1 ·Judlc:lal Sales-Parclluers-Fallareto PIQ' ~ 
Alderson and Anderson prior to the day Money-Rule to Silow CIlaM.-For the propoalUoo 
last aforesaid. 
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land 18 partly on a credit. and tbe purcbaser pays 289 ers made at a ·special term of the 
tbe casb payment. and executes bl~ bonds wltb court in January 1858, and at the sub
security for tbe deferred paymen~; and tbe ~ale sequent May term, it appeared that Clark
Is conllrmed by tbe court. When tbe bonds become son had paid no part of ei ther of his bonds. 
due tbe purcbaser falls to pay tbem. He may be That \vhen the first bond fell due, suit was 
proceeded all'alnst by a rule made upon blm to brought upon it by the commissioners, and 
.. bow cause wby tbe land sball not be Hold for tbe judgmeut reco\'ered against all the obligors; 
payment of tbe Pllrcbase money; and upon tbat I that an execution was issued upon this 
proceedlnll' a decree may be made for a sale of judgment and a forthcoming bond was 
the land. . I givell and forfeited: that on this forthcom-

.., .• . ing bond an execution was awarded, which 
~n a SUit m equity depending 10. the C:lr-I was levied on slaves of Clarkson, the sale 

CUlt court of Kan!lwha county, 10 ~h!ch of which was enjoined by him: and that 
Isaac Read, guardian, &c., was plamtiff, I injunction was still pending. 
and E .. V. Cox a~d others were defendants, I When the second bond fell due. suit was 
the object of whl,ch .was to have a sale of i brought upon it. and a judgment was 
the land of certam mfants, a decree ,!as I recovered: and an execution issued upon 
made on. t~e 11th of Jal!u~ry 1855, by which! that judgment, was returned "No property 
W. ~. Gtlhson a.nd. Wilham R. Cox were i found." The commissioners reported that 
appomted commissioners to sell the land I no suit had been brought upon the third 
upon the term.s of one-fourth of the pur- : bond. because it would only impose upon 
chase monc;y In cash, and for the residue, the complainants the costs and delay of 
upon a credit of ~ne, t\VO and t.hre~ years, ! another suit. That there was no reasonable 
payable by equal Installments, With lO~e~est I expectation that the money could be made 
from th«: day of sale; ~he purchaser glvmg i out of any of the obligors in the bonds. 
bonds wIth good. security, for the paym~nt I That it was three years since the sale. all 
of the deferred Instal!menta; and t~e btle the purchase money was due, and amounted, 
of ~he land to be retamed as a security for I principal and interest. to thirteen thousand 
their payment. seven hundred and forty-four dollars and 

The commissioners proceeded, on the:10th i fifty cents; almost as much as the original 
of March 1855, to sell the land, when John, purchase money; and as much, in the opin
N. Clarkson became the purchaser at the II ion of the commi&sioners, as the land would 
price of fifteen thousand four hundred dol- sell for. 
lars; and he complied with the terms of the At the May term 1858 the court made a 
sale, paying the cash payment and execut- rule upon John N. Clarkson, requiring 
ing his three bonds, payable in one, two I him to show cause on the fifth day of June 
and three years, each for one-third of the following, why the land should not be 
deferred payments, with interest from the resold at public auction for cash, to pay 
day of sale. And the sale was afterwards the unsatisfied installments of purchase 
confirmed by the court. money due by him and his securities; and 

From the reports of the commission- why a decree should not be mad~ against 
him for so much of said unpaid pnrchase 

Ihat, wbere a purcbaser at a judicial sale falls to - - --
pay tbe purchase mouey be may be proceeded In Va. Fire & Marine Ins. Co. v. Cottrell. 81\ Va. 1'00. 
alralnst by rule to show caUBC wby tbe land sball 9 S. E. Rep. 132, the rule laid down In the princh'al 
Dot be BOld for the payment of tbe purcbasemoney: case Is approved. but tbe court In tbls ca.K~ said that 
aDd upon that proceedlnll' a decree may be made for a proceedlull' to re«ind a Kale whlcb bas bl"en abKI>
a sale of tbe land. the principal case 18 cited and lutely confirmed, oUlrbt to be no less formal than by 
followed In Williams v. Blakey. 76 Va. 257: Hurt v. a petition filed In the cause settinll' forth distinctly 
.Jones. 7& Va. 1147: Lonll' v. Weller. 19 Gratt. l1li6. and tbe II'rounds upon wblcb tbe appitcatlon Ip hased. In 
OIOt,: Thornton v. Fairfax. 2D Gratt. 679. and note: order that tbe pllrcbaser or other adverse part I" .. 
Robertson v. Smith. H Va. 1114. 20 S. E. Rep. 1119: to tbe proceedlnll' may see clearly wbat tbey have 
Stout v. Pbllllpl,l. fl W. Va. 848, Ill! S. E. ReP. 574: I to meet, and a summary rule to sbow ('al1IJe 1M not 
Glenn v. Blackford. 28 W. Va. 181\: Gilmer v. Baker, sulllclent. 
14 W. Va. 114: Berlin ·v. Melhorn. 76 Va. 1»2: Hlcbon In Antbony v. Ka!;ey. 113 Va. 342. II S. E. Rep. 17Cl. It 
v. Rucker. 77 Va. 100: OII'den v. Davidson. 81 Va. 761. Is said: "In ~"aruo1l fl. Read, 1.~ Uratt. 'is'. tblN ('oort 
See monoll'rapblc Mtt on "JudiCial Sales" appended beld that the purcbaser was a l'arty to the Kult as to 
to Walker v. Pall'e. 21 GratL 636. all matters appertalnlnlr to the purchase. and mlll'ht 

In American Ass'n v. Hurst. l1li Fed. Rep. 8.lt Is therefore be proceeded all'alnst by rnle In case of 
said: "It has been hp.ld In a number of ('ases tbat a default. But no sucb reaRon exls~ Inouroplnloo for 
pnrcbaser at a jndlelal sale becomes a quaal party. such a summary procedure 311'a108t a hurely. He 
aDd tbat. where credit Is II'lven to blm under an does not deal directly wltb tbe court. aOlll1O become 
order of a court of eqolty, the court retalos jurls- a party to the lIulL His undertaklull' Is collateral 
diction to compel payment by blm of the resldne to the contract of pnrchase. It Is that of a mere 
tbroulI'b attachment. or by resale of the property. surety. aod cannot be extended by coo .. tructlon In 
Wood v. Mann. II Sumn. 818: G'laruo1lr. Rtad.15 Grott. aoy respecL And to use tbe lanll'nall'e of thl~ c •. urt 
Z88; Stephens v. Muruder, 81 Md. URI: Freem. Ex'ns. In Thurman v. Morll'an ('19 Va. 887), 'Thelr itablIIty. 
(Sd Ed.) 31Se. Tbe statutory provision wbleh we are If any, 1ll'0Wli out of their undertaklnll' as KuretieH 
conslderinll' merely II'lves anotberremedy. by wblch on tbe bond. and can be ascertained and enfoTl'ed 
tbe conrt Is required to secure 10 the parties In the 10nlY by suit on tbe bond In a common-law court. 
case before It. payment of tbe purcbaKe price bid at where full opportunity for maklnll' defense and tbe 
tbe sale had aDd confirmed by Its decree." constitutional rlll'bt of trial by ju.ry can be had.·" 
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money as the land, upon a resale, might 
not payoff and discharge. 

Clarkson appeared to the rule, and ob
jected that the court had no authority 

290 to make an order for the sale of *the 
land, upon a rule, under the circum

stances of this case. The ground of this 
objection is that the land had been sold 
upGn a credit for three-fourths of the pur
chase money. That he had complied with 
all the terms of the sale, having paid in 
cash what he was required so to pay, and 
having given his bonds for the deferred 
payments with sureties satisfactory to the 
commissioners and the court, as was evident 
from the confirmation of the sale. That 
therefore he was not in contempt for failing 
to comply with the terms of sale; and not 
being a party in the suit, he could not be 
proceeded against, by a rule to show cause 
against a decree. He further insisted that 
he and his securities were good and ample 
for the balance of the purchase money still 
due. That though it was true that his 
property both real and personal was encum~ 
bered by deeds of trust to secure debts, so 
that executions could not be levied upon it; 
yet he expected in a short time to pay all 
his debts, including this one; and that the 
land which he had purchased had enhanced 
in value, and was and promised to continue 
to be, amply sufficient for the purchase 
money due on it. And he examined several 
witnesses in relation to his circumstances, 
from whose testimonT, it may be concluded, 
though he was largely indebted, his prop
erty, unless greatly sacrificed, would be 
more than sufficient to pay his debts. 

The case coming on upon the rule, and 
the answer thereto and the evidence, the 
court decreed that unless Clarkson should 
pay to the commissioners Gillison and 
Cox, within thirty days from the end of 
the term, the amGunt of the hfO bonds upon 
which jUdgments had been recovered, with 
all interest and costs due or incurred 
thereon, the said commissioners should 
proceed to sell at public auction, after ad
vertising, &c., the land in the proceedings 
mentioned, requiring of the purchaser one-

third of the purchase money in 
291 *cash, and the balance in nine and 

eighteen months, with good. security, 
and the title to be retained for further 
security, &c. From this decree, Clarkson 
applied to a judge of the Circuit court for 
an appeal; which was allowed. 

Miller and B. H. Smith, for the appellant. 
Fitzhugh and Fry. for the appellees. 

DANIEL, J., delivered the opinion of the 
court: 

In the case of Casamajor v. Strode, 1 
C:)nd. Eng. Ch. R. 195, the broad doctrine 
is laid down by the vice chancellor, Sir 
John Leach, that a purchaser, under a de
cree for the sale of lands. though not a 
party to the cause, does, by the act of pur
chase, submit himself to the jurisdiction 
of the court as to all matters connected with 
that character. The same doctrine is stated 

by Judge Story in the case of Wood v. 
Mann, 3 Sumner's R. 318, and by Chan· 
cellor Walworth in the case of Requa v. 
Rea, 2 Paige's R. 341. And in tbe second 
volume of Daniel's Ch. Pro 1460~1-2. it ill 
.tated, that after the report of a sale by a 
master is confirmed, there are, according 
to the English practice, three modes of 
remedying the failure of the purchaser to 
comply with the terms of the sale. If it 
appears that the purchase has been made 
by a person unable to perform his contract. 
the parties interested in the sale. may. 
upon motion, obtain an order. simply dis
charging him from his purchase, and. di
recting the estate to be resold. If the 
purchaser is responsible, the court will, if 
required, make an order that he shall within 
a given time pay the money into court; 
and if the purchaser, on being served with 
the order, fails to obey it, his submission 
to it may be enforced by attachment. Or 
an order will be made for the estate to be 
resold, and for the purchaser to pay the 
expenses arising from the non-completion 

of the purchase and the resale, and 
292 *any deficiency in price arising u'poD 

the second sale. Such an order (the 
author proceeds) was made by Lord Cot
tingham in Harding v. Harding. 18 Eng. 
Ch. R. 514, after consultation with the 
other judges of the court; and although in 
that case the purchaser was a defendant in 
the cause, it does not seem that that fact 
was considered as necessary in order to 
justify the making of the order. 

In Lansdown v. Elderton, 14 VeSt R. 512. 
the purchaser was compelled to complete his 
purchase by the second of the courses just 
mentioned, namely, by an order to pay in 
his purchase money within a given period, 
or stand committed. Since the date of that 
decision (1808) it has been the constant 
practice of the English courts of chancery 
to make such orders; and repeated instances 
may be found in the reports of our sister 
states, in which the precedent has been 
approved and acted upon. Anderson v. 
Foulke, 2 Harr. & Gill R. 346; Gordon 
v. Sims, 2 McCord's Ch. R. 151; Brasher 
V. Cortlandt, 2John. Ch. R. 505. 

It is argued, however, by the collnsel for 
the appellant, that as judicial sales in 
England are always made for cash, the 
practice regulating such sales there has no 
application to cases where, by the terms of 
the decree, the sale is upon a credit, and 
the payment of the purchase money is to 
be secured by the bond of the purchaser. 
And in support of this view, he cites the 
case of Richardson v. Jones, 3 Gill & John. 
R. 163, in which it was held by the Court 
of appeals of Maryland, that where a bond 
is given to the trustee, for the purchase 
money under an order of sale in chancery, 
requiring a bond to be given, and the sale 
has been confirmed, the pnrchaser and his 
sureties cannot be compelled to pay the 
bond by attachment. Buchanan. Ch. J., 
thus states the reasons why. in his opinion, 
the practice in respect to sales on credit 
should be different from that in respect 
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to sales for cllsh. "When a sale 
293 *is made under a decree or order in 

chancery, and no bond or security is 
given for the payment of the purchase 
money, a J;lractice has grown up in chancery, 
and sanctioned by this court, in Anderson 
v. Foulke, 2 Harr. & Gill 346, to compel the 
purchaser to complete his purchase by an 
order on him in a summary way to payor 
bring the money into court, and that. from 
a necessity arising out of the peculiar char
acter of such transactions. No action at 
law will lie to enforce a decree in chancery 
within the territorial jurisdiction of the 
court in chancery. An order of the Court 
of chancery ratifying such a sale is consid
ered as amounting to a decree for the pay
ment of the money; and if that court could 
not enforce the execution of it, it could not 
be enforced at all." "A court of chancery 
having a clear right to enforce its own de
crees, and an order of ratification being 
considered as amounting to a decree for 
the payment of the purchase money, a pur
chaser who neglects or refuses to comply 
with such decree, is in contempt, and may 
be dealt with accordingly by an order in 
the first instance (in this state) to bring 
the money into court as preparatory to an 
attachment." "But where a bond is given 
to the trustee for the purchase money under 
an order of sale from chancery requiring 
bond to be given, the terms of sale are 
complied with, and a contract entered into, 
not with the court, but with the trustee, 
on which, after ratification, he has a full 
and perfect remedy at law for enforcing 
the payment of the purchase money, that 
is recognized and sanctioned by the order 
of ratification, which, in such case, is not 
a decree for the payment of the purchase 
money, but a confirmation only of what 
has been done. And though the contract 
of sale being perfected by the order of rati
fication, it is thereby said to become a sale 

,by the court; yet the terms of sale 
294 being complied with and *the pur-

chase completed, by giving to the 
trustee, as required, a bond to secure the 
purchase money, the purchaser is not in 
contempt by the non-payment of it. The 
contract on the bond not being with the 
court, but with the trustce under the sanc
tion of the court, the remedy is by suit on 
the bond in a court of law; and chancery 
cannot enforce it 8S a mere bond for the 
payment of money, by which the original 
simple contract of purchase is extinguished. 
And if the payment of the bond, as such, 
cannot be enforced by a bill in chancery, 
a fortiori, can it not be enforced in a sum
mary way by an order to bring the money 
into court." 

However satisfactory such reasoning may 
seem when the effort is to enforce the pay
ment of the purchase money by attachment, 
I do not perceive how it can be made to 
bear on the case in hand. By the decree 
11nder which the purchase in this case was 
made, the terms of sale were, one-fourth of 
the purchase money for cash, and as to the 
residue, upon a credit of one, two and three 

years, payable by equal installments, the 
purchaser' giving bond with security for 
payment of the deferred installments, and 
the title of the land to be retained as secu
rity for the payment of such deferred in
stallments, until the same shall be fully 
paid. All of the bonds for the deferred 
installments :were due and unpaid, and 
judgments at law upon two of them had 
proved unproductive. And in this state of 
things, the proceeding against the pur
cha.ser asked and obtained, was not a pro
ceeding by way of attachment, but a rule 
summoning him to' appear to show cause 
why the land sold him by the commissioners 
should not be resold to pay the unsatisfied 
installments of purchase money due by him 
and his securities; and why a decree over 
should not be rendered against him for so 
much of said unpaid purchase money as the 

said land, upon a resale, might not 
29S payoff *and discharge. And the in

terlocutory decree, from which the 
appeal is had, is simply a decree for the 
resale of the land. 

Let it be that there is no decree in the 
cause ordering Clarkson to pay in the pur
chase money, and that so, he cannot strictly 
be treated as in contempt; still, the credit 
which was allowed having expired, and his 
bonds being wholly unpaid, he is in default 
in respect to the purchase money. Having 
by his purchase submitted himself to the 
jurisdiction of the court in the suit, he has 
not placed himself beyond the reach of the 
court by giving the bonds. The court still 
holds or controls the title, and he still owes 
the purchase money. In a contract of the 
like kind between Clarkson and a party 
acting in his own behalf, the execution, by 
Clarkson with his securities, of a bond to 
a third person for the benefit of the vendor, 
would not deprive the latter of a right to 
resort to a court of equity for full relief in 
tile case of a failure by Clarkson, ,on the 
expiration of the credit, to pay the bond. 
The right of the vendor, in such case, tt) 
sue upon the bond at law, if he pleased, 
wOllld not in any degree conflict with his 
right to have a decree for the sale of the 
land and a personal decree against Clarkson 
for any balance due after applying the pro
ceeds of sale to the satisfaction of the 
unpaid purchase money. In cases of judi
cial sales in England, the court is regarded 
in a certain sense as the owner and princi
pal, and the master as the mere agent; and 
the contract is treated as a contract sub
stantially between the purchaser on the one 
side, and, the court as the vendor on the 
other. Bavile v. Bavile, 1 P. Wms. R. 745; 
Anderson v. Foulke, already cited, 2 Harr. 
& Gill 346. This view is conceded by Ch. 
J. Buchanan in his opinion in the case of 
Richardson v. Jones, to be correct in regard 

to sales for cash; and I cannot per-
296 ceive how *the nature of the contract 

as a whole is altered, or the relation 
of the court as vendor to the purchaser is 
changed, hy the fact that the sale is on 
credit, and that the purchaser has executed 
his bonds to the commissioner for the de-
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ferred installments. It is true, that by the resale. The proceedings in that case in tb" 
execution of the bonds the purchaser has Circuit court were, I think, clearlyeno-

. placed it in the power of the court to cause- neous upon the merits; and I do not under
the collection of the purchase money by a stand the decree of the Special court 
suit upon the bonds at law. The jurisdic- reversing those proceedings, as going to 
tion of a court of la,Y in respect to the the length of deciding that a court of equity 
bond, however, is not in exclusion of the had no power in any case to order a resale 
jurisdiction of a court of equity to compel upon rule. And with very high respect for 
a complete performance of the contract in the learning and experience as a chancellor. 
all its parts. l.'he bond is but an additional of the judge who delivered the opinion in 
security for the purchase money; and the that case, I still think that the power in 
power of the court to sue on the bond is in question is one in strict harmony with 
aid of and not in conflict with its other 298 the principles "applicable to the COD
powers to compel the execution of the con- stitution and practice of a court of 
tract. Such clearly would be the law as equity, and essential to the convenient and 
between t,yO parties occupying strictly the efficient dispatch of its business. 
relation to each other of vendor and vendee; I do not mean to say that "in all cases of 
and I can see no reason why the same rule the kind the proceeding should be by a rule 
would not hold as between the court and rather than by a bill. It is not difficult t.) 
the purchaser at a judicial sale. conceive of cases in which there might 

And if the court, in the case of a failure, grow up, or be developed. between tbe 
by the purchaser at a cash sale, to pay in direct parties to the cause and the pur
the money, may without requiring the par- chaser, equities of a character such as to 
ties to the cause to file a bill, proceed, by require that they should be discussed aDd 
rules and orders to sell the land, and hold considered upon regular and formal plead
the purchaser accountable for the balance ings, original or supplemental. It is. how
due, after applying the proceeds of sale to ever, but reasonable to believe that in a 
the discharge of the purchase money, it is majority of cases little else would be at
difficult to see why the like proceeding may tained by requiring the parties to go 
not be resorted to in the case of a sale for through the steps of a regular suit, jnste-ad 
credit, when the credit has expired and the of proceeding by a rule, except delay: de
purchase money remains unpaid. Such lay, which, whilst furthering no just end 
rules and orders would have the same or object of the purchaser, would work in
foundations to rest upon in the one case convenience and injustice to those entitled 
as in the othe.r. to receive the proceeds of the sale. 

The power of the court thus to enforce A rule in such a case apprises the pur
the execution of the contract is, I apprp.- chaser of the nature of the demand against 
hend, wholly independent of its power him as fully as a bill could do. And the 

to proceed against the purchaser as . i 
2'11 -in contempt. In the case of Harding only addlt onal office that a bill could per

v. Harding (already referred to), form, would be to recite. in a more formal 
Lord Cottenham said, that there was no manner, matters which he alreadv knows; 

or which the law presumes that he already 
reason why a person purchasing under a knows. If hp. has any cause to resist the 
decree of the court should not be held to demand. he can set it forth as fully in an 
his contract, as much as a person purchas- answer to the rule as in an answer to a bill. 
ing in the ordinary way: That the court And if in his answer to the rule he should 
might enforce the vendor's lien against the s,",ow any reason why there should be no 
estate: and that an order to hold the pur- resale of the property, it would be J'ust as 
chaser to his contract and to resell the 
estate in the meantime, was in strict anal- incumbent upon the court to allow him an 
ogy to the course the court takes against a opportunit~ to bring forward his proofs ... 
Purchaser in the ordinary case. And in it ,,",ould have been, had the same matter 

been averred in an answer to a bill. the very learned and able opinion of the 
chancellor (Bland), delivered on rendering In the case before us, the purchaser ap
the decree in Anderson v. Foulke, from peared to the rule, filed his answer, and 
which the appeal in that case was taken, went into the examination of witnesses for 
he treats the practice in question as one so the purpose of proving the justice of the 
well established that its propriety could be causes which he assigned why he
no longer questioned. 2 Harr. & Gill 368. 299 should not be "subjected to the order 

I find nothing in conflict with these and decree asked against him. There 
views, in the decision made by the Special is nothing to show. and indeed it is not 
court ill the case of Gross v. Pearcy, 2 suggested, that he has, by the summary 
Patt. & Heath 483; to which reference was character of the proceeding, been prec:luded 
made by the counsel for the appellant; from making any resistaI!ce or defence to 
though it is true that Judge Thompson, in th.e decree rende~ed, which he would or 
delivering the opinion of the court, whilst IDI.ght have made In the course of a formal 
admitting the convenience of such a prac-

I
, SUit. 

tice, expre-sses strong doubts, whether, . _ 
"tested by the usages and practice of courts I st;e .no error 10 the proceedIngs, aDd am 
of equity in Virginia," the court had in of opInion to affirm the de.:ree. 
Buch cases power to proceed by rule against I 
a purchaser and his sureties, to decree a I Decree affirmed. 
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300 *Yancey v. Mauck & als. 

Jnly Term. 1859. Lew1sburll'. 

Sale of Land-Tide Retained by Vendor-Sub)ectJon of 
Property for Purchue Money.·-Y sells land to M. 
and Is to COD\'CY it wben the ftr~t payment I~ made. 
Before this payment fall~ lIue tbey make an 
arranll'ement by wblcb M executes bl" bond. wltb 
Y as bls surety. to S. for a debt dne from Y to S. 
eqnal to tbe whole purcha.~e money of the land: 
and the bonds of Mare Rurrendered to him and 
destroyed. 111 becomes InllOlvent and conveys the 
land to secure credltor~: and afterward" Y Is 
compelled to pay the bond to S. Y not havlna 
1)arted with the title. may subject the landlneqnlty 
to the payment of the purcha.e money. 

This was a bill filed in April 1857 in the 
Circuit court of Rockingham county, by 
Robert L. Yancey against R. C. Mauck, 
Allan C. Bryan and others, to subject an 
interest in a tract of land sold by Yancey 
to Mauck, to the payment of a debt which 
Yancey insisted was a lien upon the land. 
The facts, as they appear from the plead
ings and proofs, are as follows: 

Some years prior to 1850 Ley ton Yancey 
died, leaving a widow and four cbildren. 
One tract of land was assigned to the widow 
for her dower; and of course the reversion 
was in the children. 

On the 20th of April 1850 Robert L. Yan
cey sold his interest in the tract of land 
which had been assigned to tbe widow, to 
Robert C. Mauck; for which Mauck bound 
himself to pay to Yancey one thousand dol
lars, of which five hundred dollars was to 
be paid on the 20th of April 1851, and five 
hundred dollars on the 20th of April 1852. 
And Yancey bound himself to convey the 
same with general warranty, when the first 
payment was made. At the same time 
Mauck purchased the interest of another of 

~ of Land-Title Retained by Vendor-5ub)ectJoa· 
.f Property for Purcb ... MoaeY.-Where a vendor 
5ellsland but makes no conveyance of the property. 
It Is well settled that he has recourse U1)On the land 
for the pnrchase money notwltbstandlna the vendee 
.rave 1)CrRonal or other secnrlty for the same. and 
notwithstanding tbe subsequent purchaser. or In, 
cnmbrance. had no notice that the purcbase money 
or any part thereof was unpaid. The principal case 
was cited as authority for this prop<»<ltlon In 
Day v. Hale. 22 Gratt. 163; Coles v. Wltbel'R. 88 
Gratt. 1\13: Stoner v. Harris. 81 Va. 400: Clegtrett 
•. Kittle. & W. Va. 401; Dnnlap v. Shanklin. lOW. 
Va. 1111. 616: Stephenson v. Rice. 12 W. Va. 1186; Evans 
•. Johnwn. 811 W. Va. 801. 19 S. E. Rep. 627. See also. 
principal case cited In Hempfteld R. Co v. Thorn
burtr. 1 W. Va. 261; Hurt v. Jones. 75 Va. 341. See. In 
accord. Hatcher v. Hatcher. 1 Rand. r.3; Lewis v. 
Caperton. 8 Gratt. 148. 

And. thonah the orl.nnal ~ecurlty for the purchase 
money I" hurrendere<l and some other security 
.nven In Its place with new partie" to third perllonll, 
snch new arranll'ement doeK not cbanae the charac· 
ter of the debt. nor affect the lien for the purchase 
money: and the vendor I~ stlll at liberty to resort to 
tbe lien and enforce It even against a bonafide pur, 
chaser upon the failure of the proper parties to 
meet their obligations. For a conrt of equity looks 

the heirs in the land, and upon the same 
terms: and afterwards he purchased a third 

. interest. 
301 *It appears that Zebulon Shafer 

had married one of the children of 
Ley ton Yancey, and had sold his interest 
in some of the lands owned by his wife. to 
Robert L. Yancey. and that one thousand 
dollars of the purchase money fell due about 
the 1st of October 1850. 'rhis money Yan
cey wished to pay; and Mauck applied to 
Shafer to kno\v if he wanted the mone,. 
immediately, and being told he did not. 
Mauck proposed to give his bond for the 
amount. This Shafer agreed to, but re
quired security; and although Mauck de
clined to give the security at-the time, at 
the November term of the County court for 
1850 he executed his bond with Yancey as 
his surety for one thousand and ten dollars, 
that being the amount of principal and 
interest due from Yancey to Shafer up to 
the 1st of December, when the bond was 
made payable. 

Upon Mauck's executing his bond to 
Shafer. Yancey delivered up to him his two 
bonds for five hundred dollars each, which 
Mauck had given to him for the purchase 
money of the land; and they were destroyed. 
Some time after this, Yancey spoke to 
Mauck about his making a dee4\ for hi. 
share of the land, saying he had fixed a 
time to do so, but was disappointed in it; 
when Maltck replied that it was immaterial 
to him when he made it, as he had no deeds 
for the other interests, and Yancey could 
take his own time to make it. Nothing 
further was said on the subject between 
them; and the deed was not made. 

In 1855 Mauck had become embarrassed 
in his circumstances; and in April of that 
year he conveyed the land he had purchased 
from Yancey with other property to John 
C. Woodson in trust to secure Allan C. 

to substance and not to form; It loolu to the debt 
which 1M to be paid. not to the harld which may hap
pen to hold It. and It considers a debt as neTer dls
charaed nntll It Is dlscharaed by payment to the 
proper 1)erson. and by the proper person. See Sum· 
mers v. Dune. 81 Gratt. 806; Coles v. Wlthel'K. 
8S Gratt. 1118: Gibert v. W .• etc .• R. Co .. 83 Grall. 
15117; Stlm1)8On v. Bishop. 82 Va. 1118: ManRfleld •. 
Dameron. 42 W. Va. '1911. 798. 28 S. E. Rep. ~:!1; 

Frazier v. Hendren. 80 Va.1I10; Fidelity Ins .. etc .• Co. 
v. S. V. R. R. Co .. !HI Va. 18. II S. E. Rep. 7fiO; all of 
wblch cases cite the principal calle as authority 011 

this snbject. See al~o. In accord. Knisely v. Wll
lIam~. 8 Gratt. 261\. 4& Am. Dec. 1118; Lewis v. caper
ton. 8 Gratt. 148; Watts v. KIJlney. 8 Leigh m. sr.. 

Same-.5uDe-Natare of Vendee's Po5 ..... on.-
Where a vendor Rells land but makes no conveyance 
of the property and yet puts the vendee In J)08Se8Sion. 
the vendee Is reaarded.at law. as the mere tenant at 
sufferance of the vendor hol<llnll' tbe legal title. and 
the vendor. and not the vendee. Is entitled at law to 
posse~slon. and may recover the same by ejectment. 
See the principal case cited as authority for thl,. 
proposition In Hawkins v. WIlMon. 1 W. Va. 121. 124; 
Supervl~ors v. Ellison. 8 W. Va. 8Ui. 

On thl~ point. see aenerally. monographic not. on 
"Ejectment ... 
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Bryan and Franklin Pence as his securities. 
This deed described the land as having 
been conveyed to Mauck by Yancey, and 
the deed as duly recorded in the clerk's 
office of the County court of Rockingham. 

Bryan in his answer states that at 
302 the time of the conveyance *to Wood-

son, he had not the slightest knowl
edge of any prior lien upon the land, and 
did not hear of any such lien for a consid
erable time afterwards. And he states aud 
proves by Mauck that the latter had fre
quently told him that Yancey had been paid 
in full; but that the other two had not. 

lt appears that on the 21st of April 1852 
Mauck paid Shafer on his bond four hun

'dred and fifty dollars. In 1855 Shafer 
bought suit upon the bond against Mauck 
and Yancey, and recovered a judgment, 
which was satisfied by Yancey; Mauck 
having then become insolvent; though at 
the time of executing the bond and for 
some time thereafter he was in good credit. 

Yancey in his bill insists that Shafer had 
a lien 011 the land for the amount of Mauck's 
bond; and the prayer of the bill is that that 
lien may be enforced for his benefit, and 
for general relief. 

When the cause came on to be heard, the 
court dismissed the bill. Whereupon Yan
cey applied to this court for an appeal; 
which was allowed. 

Baldwin, for the appellant, referred to 
the facts, and insisted that the arrange
ment between Yancey, Mauck and Shafer 
was no more in effect than the assignment 
of Mauck's bonds for the purchase money 
to Shafer; and Yancey having been com
pelled to pay the debt, he was entitled to 
the vendor's lien upon the land. 

He insisted further, that Yancey's right 
to subject the land stood on higher ground 
than the vendor's lien. That he never hav
ing conveyed the legal title, a court of 
equity will not compel him to convey it 
until he is paid. And whatever may have 
been the forms of the transaction, certainly 
Mauck had not paid the purchase money, 
nor had Yancey received it. He referred 
to Lewis v. Caperton's ex' or, 8 Gratt. 148, 
and Knisely v. Williams, 3 Gratt. 265. 

He insisted further, that Bryan 
303 could occupy no *higher position than 

Mauck. He was obliged to know that 
Mallck had no title; and he was therefore 
affected by any equity which Yancey had 

.against Mauck. He was not a purchaser of 
the legal title without notice; for he 1\'as 
not a purchaser of the legal titlo at all; and 
he advanced no money, but was a mere 
surety of Mauck, and did not deal on the 
faith of this property as a surety. 

Grattan, for the appellees, insisted: 
1st. That the arrangement between Yancey 

and Mauck, by which Mauck's bonds were 
delivered up to him, effectually destroyed 
Yancey's lien upon the land. Buller, .J., 
in Tatlock v. Harris. 3 T. R. 163, 180; 
Hutchins v. Olcott, 4 Verm. R. 549; 
... ·-- .... an v. Lyman, 7 Mass. R. 286, 290; 

Trotter v. Crockett, 2 Porter's R. 401; Par
lIOns v. Gaylord's adm'rs, 3.John. R. 463; 
Arnold v. Camp, 12 Id. 409; Waydell v. 
Luer, 3 Denio's R. 410; Frisbie v. Larned, 
21 Wend. R. 450; Kearslake v. Morgan, ST. 
R. 514; McCandlish v. Keen, 13 Gratt. 615; 
White v. Wakefield, 10 Condo Eng. Ch. R. 
116; .Johnson V. Thompson, 4.J . .J. Marsb. 
R. 380; Calcord V. Seamonds, 6 B. Monr. 
R. 265; McClure v. Harris, 12 Id. 261_ 

2d. That Yancey being the plaintiff in 
equity, and Bryan being the defendant, 
and a purchaser for value without notice, 
the question was, which had the better 
equity: and he examined the facts, aDd in
sisted that Bryan's was the better equity. 
Coli: v. Romine. 9 Gratt. 27. 

3d. That Bryan being in possession and 
having the better equity. was entitled to 
the legal title; and could therefore defend 
himself at law under the statute, Code, ch. 
135. i 20, p. 560. That in England the 
equitable owner may buy up an outstanding 
satisfied statute, mortgage or other in· 
cumbrance to protect his possession. 

Bassett V. Notworthy, 2 White a: 
304 *Tudor's Leading Cases, p. 1, aDd 

notes. And this, though the plaintiff 
has the legal title. Id. 70 to 75; Pruslau 
v. Cooke, Fr~eman's Ch. Cas. 24; .Jerrard 
v. Saunders, 2 . Vest jr. R. 454; Strode v. 
Blackburne,3 Id. 222; Wallwyn v_ Lee. 9 
Id. 24; .Joyce V. D. Moleynes, 2 .Jones a: 
Lat. 374; Bowen v. Evans, lId. 264; Payne 
V. Compton, 2 Younge a: Coli. Exch_ Cas. 
457; Coleman v. Cocke, 6 Rand. 618. 
Though there is Bome conflict of opinion 
in this country. 2 White a: Tudor's Lead
ing Cases, p. 97; Williamson v. Gordon's 
ex'ors, 5 Munf. 257; Tucker, P., in Mutual 
Assurance Society v. Stone, 3 Leigh 218. 

But if the equitable owner is entitled 
to call for the legal title. he is protected. 
2 White a: Tudor 70; Willoulrhby v. Wil
loughby, 1 T. R. 763; Charlton V. Low. 3 
P. Wms. 328; Ex parte Knott, 11 Ves. R. 
609; Shine V. Gough, 1 Ball & Beat. R. 
436; Bowen V. Evans, l.Jones a: Lat. 264. 

ALLEN, P. Before our statute, \.!ode, 
ch. 119, i 1, p. 510, the law was well set
tled that the vendor of real estate, who bad 
parted with the legal title. had a lien on 
the property for the purchase money, whilst 
it remained in the hands of the vendee. or 
volunteers claiming under him, or pnr
chasers with notice. This right of the 
vendor to resort to the estate, constituted 
an implied equitable lien, the creature of a 
court of equity founded on the supposed iu
tent of the parties, from which an implied 
contract was inferred. But the rule was 
not unbending. The circumstances migbt 
show there was no such intent, and there
fore no such implied contract could be 
raised. But what circumstances should 
have such effect, created the difficulty in 
the practical enforcement of the rule. A 
receipt for the purchase money endorsed on 
the conveyance, or taking a bond. note. 
bill of ell:change or check or other in
strument involving the mere personal 
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305 liability, *of the vendee, did not dis-I presumption of an intention to resort to the 
charge the lien. But where other estate, is the maKing of a conveyance of 

security was taken, it was considered that the legal title: a circumstance always 
as the party had carved out his own seCl1- sufficient to repel the presumption as against 
rity, it was a substitution for the lien im- a bona fide purchaser from the vendee hav
plied by law. The question, however, to ing the legal title. But a purchaser or in
what extent the taking a distinct security cumbrancer of a mere equitable title must 
shall be regarded as a waiver, has been take the place of the person from whom he 
much controverted. So much so, that Lord purchases. The vendor may resort to the 
Eldon seemed to consider that it could not estate whether a purchaser of ~he mere 
be known in any case, without the judg- equitable estate from his vendee, purchased 
ment of a court, whether, under the circum- with or without notice. For want of notice, 
stances of each case, the taking such or the payment of a valuable consideration, 
security amounted to declaration, plain or cannot place him in a marc ad\"'anta
manifest intention of a purpose to rely not geous position than his vendor. As between 
any longer upon the estate, but upon the the vendor and vendee, the latter occupies 
personal credit of the individual. Owing the position of a tenant at sufferance to the· 
to this uncertainty, and to the perplexing former. The vendor may assert bis legal 
litigation growing out of the claim of the title and recover possession of the premises 
vendor to enforce this equitable claim for by ejectment, and so disaffirm the executory 
purcbase money against purchasers of the agreement to sell j or if he elects to go into 
legal title for value, the revisors recom- chancery, the proceeding is more cor
mended that the vendor's equitable lien be 307 rectly a bill for the specific *execution 
abolisbed; and the Code, ch. 119, I I, p. of the contract bV requiring the ven-
510, provictes, that if any person hereafter dee to complete his purchase by paying the 
convey any real estate, and the pLtrchase price, or otherwise have the subject sold at 
money or any part thereof remain unpaid his risk, than a bill to subject the property 
at the time of such conveyance, he shall to a mere equitable lien. 
not thereby have a lien for such unpaid That a vendor retaining the legal title 
purchase money, unless such lien is ex- occupies a position different from and 
pressly reser\"'ed on the face of the convey- higher than one who bas parted with the 
ance. The statute abolishes the lieD where legal title and relies on the mere implied 
the vendor has conveyed the legal title, and equitable lien, is not only clear from the 
has not reserved it on the face of the deed. considerations aforesaid, but is shown by 
It does not apply to the case where the title the authorities. Notwithstanding the doubts 
has been retained by the vendor, for the of Lord Eldon, it may now be considered 
obvious reason that in such case the prin- as well established that where the ven
ciples of onr statutes requiring mortgages dor who has conveyed, takes a personal 
or deeds of trust to be recorded, was not collateral security, binding others as well as 
infringed upon, and because purchasers for the vendee, as a bond or note with security, 
value of the legal title would not be endan- the lien on the land does not exist. But 
gered by parol proof of notice. Holding in the case of Hatcher's adm'x v. Hatcher's 
back the deed, or what is the same thing, ex'ors, 1 Rand. 53, the purchaser gave bond 
depositing it as an escrow, until payment with security for the purchase money, but 
of the purchase money was made, was from received no conveyance j and it was decidec1 
the first regarded as evidence of an in- that the right of the vendor to resort to the 

tention to resort to the land if neces- land was not lost by having taken personal 
306 sary. ,And it was from decisions *of security. In that case, a suit at the in-

cases of this character that the doc- stance of the security to subject the land 
trine as subsequently developed took its for his indemnity, was sustained, before he 
origin. The first case in which the princi- had been compelled to pay himself. And 
pIe was distinctly enounced. was the case upon the same principle it was held in 
of Chapman v. Tanner. 1 Vern. R. 267; Lewis v. Caperton's ex'or, 8 Gratt. 148, 
where the chancellor said, "that there ill a that the vendor retaining the legal title 
natural equity that the land should stand may resort to the land as against creditors 
charged with so much of the purchase and incumbrances of the vendee, although 
money as was not paid; and that without the vendee had subsequently executed a deed 
any special agreement for that purpose." by which he conveyed other property to 
Lord Eldon, in Mackreth v. Symmons, 15 secure the purchase money. 
Ves. R. 330, 343, says this case was imper- The distiqption between the implied lien 
fectly reported; and in Fawell ' •. Heelis, where the legal title is parted with, and the 
A,mb. R. 724, Lord Apsley said, "that it right of the vendor who has retained the 
appeared by the register's book, that the title to enforce a specific execution, is 
vendor retained the title deeds till he was clearly drawn in the caqes of Brush v. 
paid. And the court said that a natural Kinsly and Adams v. Stillwell, 14 Ohio R. 
equity arose from his having the title deeds 20. The judge says, "The lien of the ven
in his cus~ody." And in the same case it dor results from the fact that equity holds 
is said that Polleden ". Moore, 3 Atk. '1/12, the vendee clothed with the legal title, a 
is very inaccurately reported, "as by reason trustee of the vendor for the payment 
that the purchase money \v,as not paid, he 308 of the *purchase money. Before the 
kept the title deeds." legal title passes from the vendor on 

Among the circumstances to repel the a contract for the sale of land, there is nn 
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such lien. The vendor'lI remedy in such i was executory; the appellant bound him
case is on the contract either to enforce. a: self to make a deed to the appellee R. C. 
specific performance of the contract, or in: Mauck when the first payment was made. 
an action at law.' The vendee cannot com- I Before the bonds for the purchase money 
pel a relinquishment of the legal title until I' fell due, an arrangement was made, by 
he clothes himself with equity by the pay- which the vendee, with his v(ndor the ap
.ment of the purchase money." pellant as security, executed their bond to 

In Clark v. Hall, 7 Paige's R. 382, it was i a creditor of the vendor for the amount of 
held, that where there is an unexecuted I the ~)Urchase money, for which amount the 
contract for sale, the "endor may file a bill: creditor gave the appellant credit, and the 
to have specific execution, and then have I bonds executed by the vendee were sur
the land sold for his debt. To the same rendered. The effect of the arrangement 
effect were the cases in this court, of I was the same as if the appellant had' as
Hatcher v. Hatcher and Lewis v. Caperton, I signed his vendee's bonds for the purchase 
ubi supra, and Knisely v. Williams, 3 Gratt. ,money in discharge of a debt, continuing 
265; Hanna v. Wilson, 3 Gratt. 243; Hop- responsible as assignor; or as if he had 
kins v. Cockerell, 2 Gratt. 88; Beirne's gh-en to his creditor, in discharge of 
ex'ora v. Campbell, 4 Gratt. 125; Stuart's 310 his own debt, an order on his ·vendee 
ex'ors v. Abbott, 9 Gratt. 255. for the amount of the purchase money. 

In Hanna v. Wilson it was held, that and which the vendee had acc~pted. 
although an action on the promissory note These arrangoements did not change the 
given for the purchase money might have character of the debt; it still consisted of 
been barred at law, yet as the vendor re- the purchase money due for the land. 
taining the title could sue in ejectment at Whether it should be paid to the vendor 
law. or file a bill for specific execution, and directly, or to a third person for his relief. 
subject the land in default of payment, and the discharge of his debt, did not 

• his right in equity was not affected by any change the nature of the consideration. 
lapse of time short of the period sufficient The vendee becoming embarrassed. executed 
to raise the presumption of payment, what- a deed of trust upon this, with other prop
ever might be the operation of the statute erty, to secure some of his creditors; and 
of limitations in an action at law instituted failing to pay the SUbstituted bond executed 
upon the promissory note. A similar prop- far the purchase money, his security the 
osition was affirmed in Hopkins v. Cocke- appellant was compelled to pay it. The 
rell. The cases of Lewis v. Caperton's arrangement, to the extent of the failure to 
ex'ors, Stuart's ex'ors v. Abbott and pay, fell through. The purchase money 
Beirne's ex'ors v. Campbell, before ·referred was not paid; the vendor did net obtain 
to, show that the intervention of a pur- relief from his debt. He was compelled to 
chaser without notice, or a bona fide in- pay it; nominally as the security of the 
cumbrancer, does not obstruct the right of vendee, in reality because it was originally 
the vendor to charge the land. The case of his own debt which his vendee had bound 
Beirne and Campbell carried the principle himself to payout of the purchase money 
so far as to hold that though a purchaser due to him. Whatever might be the posi
has obtained the legal title, and had no tion he occupied at law. in equity which 

notice that there was purchase money rea-ards substance and not form, he stood 
309 due to a previous ·vendor, yet if his as the unpaid vendor retaining the legal 

vendor had not the legal title when he title. If the case stood alone between him 
purchased, the land is liable for the pur- and his vendee, could the latter compel him 
chase money due to the previous vendor. to relinquish the legal title until he had 

The cases of Hanna V. Wilson and Knisely clothed himself with equity by the payment 
v. Williams also determine that in such of the purchase money? Would he be heard 
case the assignee for value of a note given to say that by shuffling the securities the 
for the purchase money of land, may main- purchase money was satisfied, thougb he 
tain a suit against his assignor, the vendor had never paid and his vendor had ne\"er 
and the vendee for a specific execution of received a cent? Would he not be told, in 
the contract. in a case proper for such re- the language of the president of this court 
lief, and subject the land to the satisfac- in Watts v. Kinney, 3 Leigh 272,295, "That 
tion of his claim, agreeing in this respect a court of equity looks to SUbstance, not to 
with the almost uniform current of deci- form, that it looks to the debt (here the 
sions in this country where the vendor has purchase money) which is to be paid, not 
not parted with the title; although there is to the hand which may hapPen to hold it; 
more conflict of decision whether the ven- that the fund (here the land) charged with 
dor's implied lien where he has parted with its payment, shall be so applied, who
the legal title accompanies the assignment soever may be 'the person entitled; 
of the vendee's note or bond for the pur- 311 *and that it considers a debt as ne\"er 
chase money. See note to Mackreth v. discharged, until it is discharged by 
Symmons, 1 White & Tudor's Lead. Cas. payment to the proper person, and by the 
in Equity 245, where the cases are collected. proper person." So this court held iu 

An application of these principles to the Knisely V. Williams, 3 Gratt. 265; a case 
facts of the case under consideratioll, leaves somewhat similar in its circumstances to 
no doubt in my mind of the right of the the present. There the vendor of land took 
appettant to resort to the land in contro- a bond for the purchase money and retained 
versy for satisfaction. The contract of sale the title to the land. He afterwards agreed 
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with the vendee to receive an order on a! in the cause; and if the debt, interest and 
third person, payable at a distant day, for I costs aforesaid be paid within thirty days 
the amount of the bond. The order was after the deed shall have been so flIed, that 
given and the bond surrendered; but when said appellee, on such payment, have leave 
the order was presented, the drawee refused I to withdraw said deed, leaving an attested 
to accept. It was held that the surrender copy thereof: And unless said debt, interest 
of the bond and taking the order did not and costs shall be paid by the appellee R. 
disci\arge the land, and that the vendor, C. Mauck, or some one for him, to the ap
upon the refusal to accept the order, could pellant within thirty days after the filing of 
proceed forthwith, the purchase money be- said deed, that a commissioner, to be 
ing due at the date of the order, to enforce 313 appointed by *said court, after giving 
the specific execution of the contract, obtain bond according to law, shall, after 
a decree for the payment of the purchase duly advertising the time and place of sale, 
money, and to subject the land to sale for proceed to sell said land upon a credit of 
the satisfaction thereof. Such would, as it six, tweh'e and eighteen months, taking 
seems to me. be the condition of these par- bond with security from the purchaser, and 
ties, if there had been no incumbrancers. retaining a lien on the land for the security 
As to them, the authorities show they must of the purchase money: And that he report 
abide by the condition of their debtor. No his proceedings to court, in order to a final 
fraud or misrepresentation is imputed to the decree; which is ordered to be certified to 
vendor. They should have looked to the said Circuit court of Rockingham county. 
registry to ascertain whether their debtor 
had a legal title. The appellant has been 
guilty of no default; and their negligence 

Decree reversed. 

can give them no equity against him. 
I think the decree dismissing the bill is 314 

erroneous, and should be reversed with 
costs. and the cause remanded with in
structions to enter a decree in conformity 
with the precedent in Knisely v. Williams, 
to execute the contract by requiring the 
appellant to execute a deed with general 
warranty to the appellee R. C. Mauck for 

"Fulton's Ex'ora v. Gracey & al •. 

July Term. 1859. Lewlsburll'. 

I. Slaves-Salt lor PreedolD-Bvldence-Declaratloas.
In a suit for freedom. the declarations of the tes
tator of the defendants. made some fourteeu or 
fifteen years before the trial. that the plalutltfll 
were then free. and declarations made some 
twenty odd years before the trial. that they would 
be free at the ue of tweuty-elll'ht years. are com
petent evidence for the plaintiffs: And this. 
thoulI'h the testator had but a temporary Interest 
In the nell't'oes. 

the land contracted to be sold to him by 
the appellant, and acknowledge the same in 
order to be recorded, and file the same with 
the papers of the cause; and upon the 

same being so executed, acknowledged 
312 *and filed, unless the said appellee, 

or some one for him. shall. within 
thirty days pay the debt, interest and costs 
aforesaid, together with the costs of this 
suit. that then the commissioner of said 
-court sell the land upon the usual credits. 

The other judges concurred in the opinion 
of Allen, P. 

The decree was as follows: 
The court is of opinion, for reasons in 

writing filed with the record, that the decree 
of the Circuit court dismissing the bill of 
the appellant with costs, is erroneous. It 
is therefore adjudged and ordered. that the 
same be reversed and annulled, and that the 
appellees pay to the appellant his costs here 
expended. 

And it is further decreed and ordered. 
that the cause be retnanded to said Circuit 
court, with instructions to enter a decree in 
favor of the appellant against the appellee 
Robert C. Mauck for the balance of the pur
chase money unpaid, with interest thereon 
from the time the same became payable, 
and the costs of this suit; and further
more to decree and order. that the appel
lant do make to said appellee R. C. Mauck 
a deed conveying his interest in the land 
described in the contract. dated the 20th 
of April 1850. filed as an exhibit in the 
cause, with covenants of general warranty, 
and acknowledge the same in order to be 
recorded, and file the same with the papers 

:II. Sallle-s. __ s.me-Cue at Bar.-The plaintiffs 
claim their freedom as belnll' the children of a 
nell't'O woman named Nan. Tbe rell'lstryof Nan 
as a free woman. and the certificate of the clerk 
of the County court In which Nan was relf\stered. 
to the correctness of the relf\stry. and the amdavit 
of the person to whom Nan had been bequeathed 
for the time she was to serve. by a person under 
whom the testator of the defendants claimed the 
plalntlffa. of the fact that Nan was free. which 
amdavlt was acted on by the court. and was filed 
In the clerk's omce. when the rell'18try of Nan wa>< 
directed by the court. are competent evidence for 
the plaintiffs. 

3. s.me-SaIll_S.me-R.lster-QaeN.-QU&BB: If 
a relf\lIter. made and certllied accordlnll' to law. Is 
not Drima loci, evidence of every fact therein 
stated. In any controversy Invoh'lull' the freedom 
of the nell't'o rell'lstered. or of any other persons 
claiming freedom under such nell'ro. It 18 atleast 
evidence of the nell'ro's freedom at the time It 
was made. 

•• Sallle- Same-Same-AdlDlRlons of Delead_t.-In 
a 8ult for freedom. the plaintiff must make out his 
title a(lalnst alllhe world. Tbe admissions of the 
defendant that the plaintiff Is free. Is evidence 
a(lalnst the defendaut. whether he ever had any 
Interest In the plaintiff ag a slave or uot. or what
ever such Interest. If any. may have been. But It 
Is only presumptive evidence. liable to be repelled 
by proof that the plaintiff Is the Blave of the 
defendant or some other person. 

5. Sallle-Per&On of Alrlcen De.Kellt-Pre.sulDptlons
Cue at Bar.-The presumption of law Is that a 
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person of African descenl III a 81ave; but tbat 
pre8umptlon may be repelled by any evidence 
tending to sbow he \8 free. A deed by which tbe 
mother of 8uch peI'!lOn Is conveyed to another for 
a certain number of years. and tben to be dis
cbarged from all further 8ervlce; and ber children 
born before that time to serve till tweuty-elght 
years and tben to be dillcharged from all service. 
thoulrh sucb deed not baving been recorded. cau
not confer freedom. yet it teuds to repel the 
presumption of 81avery. and is competent tellt!-

mony. 
315 ·6. Evldence-Entrle. of Ap by Defendllnt-Ad-

...... 'blllty.-Entrle8 by tbe testator of tbe 
defendant8 in a book. of the ues of tbe plaintiffs. 
made along with the age8 of otber slaves owned by 
the testator. are not competent evidence for the 
defendant8. to show tbat some of the plaintiffs 
wbo were the children of anotber plalntUf. were 
born before sbe attained the age of twenty-eii'bt 
years. and that the children had not attained that 
age; even If sucb fact were material to be proved. 

This is a suit for freedom, brought under 
the Code, ch. 106, p. 464, by Gracey and her 
nine children, against John A. Dice and 
Thomas Fulton, executors of James Fulton 
deceased. Verdict and judgment were ren
dered for the plaintiffs. l'he defendants 
took five exceptions to rulings of the court 
during the trial, and a sixth exception to 
the refu!!al of the court to set aside the 
verdict on the ground that it was contrary 
to the law and evidence. The first five ex
ceptions are sufficiently stated in the fol
lowing opinion. 

The sixth and last bill of exceptions sets 
out the facts proved on the trial, and is 
referred to in and adopted as a part of each 
of the other bills of exception, save the first 
and the fifth. The facts are substantially 
these: Thomas Richards of the town of Al
exandria in the district of Columbia, by 
deed dated the 23d day of March 1805, and 
executed in the presence of three subscrib
ing witnesses, sold and conveyed to George 
Bolling and Elizabeth his wife a female 
negro named Nan for the term of twelve 
years from the date of the deed, and any 
children she might have before the expira
tion of the said term, to serve, each and 
every of them, till they should arrive at the 
age of hl'enty-eight years; and after the 
expiration of the said term of twelve years 
the said Nan to be discharged from all fur
ther service; and each of her said children, 
upon arriving at the age of twenty-eight 
yean .. in like manner to be discharged from 
all further service. By succesllive assign
ments endorsed on the said deed, the inter
est thereby conveyed was assigned by said 

Bolling at1~ wife to Thomas Hard, jr. 
316 on the *25th of January 1806; by Hard 

to James Sarkins on the 2d of August 
1806; by Sarkins' administrator to Price 
Skinner on the 23d of February 1808; by 
Skinner to Christian Hottle on the 2..'!d of 
October 1808; and by C. Hottle to Henry 
Hottle on the 9th of March 1813. Neither 
the deed nor any of the assignments was 
ever recorded. But the deed and assign
ments, as they ,vere successively made, 

.. 

appear to have been delivered, with Nan, 
to the assignees successively. The last as
signee, Henry Hottle, by his will, gave 
Nan to his wife Christen a, to stay with her 
until the time she was bound to him sbould 
be expired. The said Christeua, by affi
davit before a justice of the peace, bearing 
date the 11th day of April 1817, made oatb 
that Nan had served out the tilDe for whicb 
she was sold to her deceased husband Seury 
Hottle, and was then free, and, as affiant 
believed, about the age of twenty-eight 
years. On the 5th of May 1817 Nan was 
registered all No. 32 in the office of Rock
ingham County court; it being stated in 
the register that she was born free. but 
bound to serve a certain number of years. 
which she had duly sen'ed, as appeared by 
her papers filed in the office. And at the 
succeeding term of said court, the said 
register was by the court compared with 
said Nan, and found duly made, and a copy 
thereof ordered to be furnished her in the 
manner prescribed by law. The only papers 
found in the office were the deed, and as
signments endorsed thereon, and the affi
davit of Christena Hottle, on which papers 
was an endorsement, in the handwriting of 
the former clerk of the court, in these 
words: "No. 32-Nancy's papers." "Reg
istered 5th May 1817." 

Elizabeth Long, a witness for the plain
tiffs in the court below, proved that some 
fifteen or sixteen years before the trial she 
was at the residence of James Fulton, the 
testator of the defendants; and while in a 

conversation with Fulton, some little 
317 negroes, children ·of Gracey, were 

playing about the yard. She re
marked to Fulton that those little negroes 
seemed to have a better time of it than the 
children of many white people; to which 
he replied, that now that Gracey was free, 
he had told her she could leave him if she 
chose, but that if she chose to remain with 
him, he would take care of her and her 
children, and treat them as well as he had 
always done. 

Joseph F. Hottle, another witness for the 
plaintiffs. proved that he is a son of Chris
tian Hottle, one of the persons through 
whose hands Nancy (alias Nan) passed; 
that said Christian, who is dead. told wit
ness he had purchased Nancy in Alexandria 
for Henry Hottle, father of said Christian; 
that witness had always understood in 
the family that Gracey was a daughter of 
Nancy; that Nancy was free at twenty
eight years of age, and that her children 
born before she arrh:ed at twenty-eight 
years of age, were to be free at twenty-eight 
years of age; that she had four such chil
dren, viz: Gracey, Milly, Jerry and Jeff; 
that Milly died before attaining twenty
eight years of age, and that Jerry and Jeff 
were permitted to go free at that age; that 
these four children were divided by Henry 
Hottle among his children, Gracey having
been given to Mrs. Fulton, wife of James 
Fulton, who was a daughter of Henry 
Hottle; and that witness had always heard 
from his father and understood in the fam-
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ity. about these negroes pretty much what MONCURE, J., delivered the opinion of 
is stated in the said deed. the court: 

Christian Snell proved that about twenty The questions to be decided in this case 
years before the trial he had a conversation arise upon the bills of exception, and will 
with James Fulton, in which he remarked be considered and disposed of in their 
to Fulton that Gracey's children would order. 
make him rich; and Fulton replied, that 1. The plaintiffs, to prove their right to 
the mischief of it was, Gracey and her freedom, offered to give in evidence to the 
children would be free at a certain age, jury the declarations of James Fulton, the 
which witness did not remember, but which I testator of the defendants, made some four
was some time in twenty. teen or fifteen years before the trial, that 

Clement Irving proved that about Gracey and her chi~dren were. then free; 
318 the year 1818 *Nancy came to live and also the declarations of said testator, 

upon his father's land, and continued m!lde some twenty odd year~ before the 
to live there about twenty years; that she trIal, that Gracey and her children \vould 
then and always after, to the present time be free at the age of hrenty-eight years: to 
passed as a free woman' that Gracey ~ which evidence the defendants objected, 
daughter of Nancy, eithe~ was brought to "on .the ground that p~rol de~larations in 
his father's land with Nancy, or was sent a SUit for freedom are lOsufficlent to estab
there soon after, and remained there with lis!t fr:eedom." But the court overruled the 
Nancy some six years' after which time obJection, and the defendants excepted. 
she was taken to James Fulton's; and that • Paro~ de,?larations are certainly insuffi
witness understood at that time that Gracey clent, In thiS state, to confer freedom on a 
was to be free at twenty-eight years of age. slav~. But. parol declarations of a de!en.d-

It was also proved that Gracey is a !lnt In a SUit for: fr~edom,. that the plalOhff 
daughter of Nancy, and was born about IS free: are admiSSible eVidence of the fact, 
the year 1814; that she has the children aC~~lOg to the general r~le that t~e ad
mentioned in the petition for leave to sue mls~ons o.f a party to a SUit. are t;vldence 
for freedom of whom four were born before agalDst him. The declarations 10 such 
and the oth~r five after Gracey attained the ~ase do not confer freedom; ~o !lot 
age of twenty-eight years, and all of whom 320 change the status of the plalDtlff: 
were under that age at the time of the trial. b.ut me~ly tend to. show what that 

. status IS, to Wit, that he IS a free person, 
~en!"y Messersmith, a witness for the however his freedom may have been ac

plaintiffs, proved ~hat he had, about ten quired. He may have acquired it in a vari
years befo~e the trIa~, heard J~m~s Fulton ety of ways, and otherwise than by will or 
say that hiS brother In law ChristIan Hottle deed' as for example by being born of a 
had been "narrating" it about. that Gracey free ~other. He and his maternal ancestors 
was free, but he had been paying taxes on may always have been free. In many cases 
her, and meant to hold her. he might be unable to produce any muni-

The last mentioned witness and a number Ulent of his freedom; either because such 
of others, neighbors and acquaintances of muniment never existed, or because it has 
James Fulton, introduced by defendants, been lost, or is not in his possession or 
proved, that Fulton had always, so far as p'ower. And an admission of his freedom 
they knew, held and claimed Gracey and by the party detaining him as a slave, may 
her children as slaves, treating them pre- be the best, if not the only eddence of the 
cisely as he did his other slaves. fact which can be produced. Such an ad-

The defendants also introduced au official mission is competent evidence in any suit 
copy of the will of James Fulton, bearing for freedom; its weight being dependent 
date the 25th of January 1855, and duly on the circumstances of each case, and 
admitted to probate, whereby it appears ~eing a matter for the consideration of the 
that the plaintiffs were disposed of all his Jury. 
slaves: and also introduced the act of the 2. After the plaintiffs had introduced the 
general assembly, passed December 30, declarations of James Fulton, the testator 
1789, ceding ten miles square, or any less of the def~n~ants, in regard to the right 
quantity of territory within thi. state, to of the plalObffs to freedom as aforesaid, 

the Unit<.d States, for the permanent and also the deed of the 23d of March 1805, 
319 seat Qf *the general government, from Richards to Dolling and wife, the 

and the act of the general assembly, plaintiffs offered to give in evidence to the 
passed on the 3d of February 1846, for the Jury the register of Nancy and the certifi
retrocession of Alexandria to this state, cate of the County court of Rockingham to 
and the act of congress of the 27th of Feb- the correctness of said register, and also 
ruary 1808, extending the laws of Virginia th~ affidavit of Christena Hot~le: To which 
over that portion of the district of Colum- eVidence the defendants objected as im
bia ceded by Virginia to the United States. proper to go to the jury, "bt!callse said 

These were all the facts proved at the pape~s were ex part~, and no! legal evidence 
trial. Fulton's ex'ors applied to this court 10 thiS case ?! the right of Nancy or Gracey 
for a supersedeas to the jUdgment; which to. fre.edom. But the cOllrt overru~ed the 
was awarded. obJectIon; and the defendants agalO ex-

cepted. 
Michie and Woodson, for the appellants. The plaintiffs based their claim to free-
Raldwin, for the appellees. dom on the ground that they inherited it 
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from Nancy, the mother of Gracey. Any 
legal evidence tending to prove that Nancy 
was free at the time of the birth of Gracey, 

is relevant and admissible evidence 
321 in support of the *plaintiffs' claim. 

The evidence objected to, as men
tioned in the said bill of exceptions, seems 
to be of that character. 

The registry was made under the act 
passed January 25th, 1803, entitled' 'an act 
more effectually to restrain the practice of 
negroes going at large;" 2 Stat. at Large, 
new series, p. 417, ch. 21; ,vhich required 
every free negro to be registered in the 
COttrt of the county in which he resided, by 
the clerk of the court of said county, in a 
book to be kept for that purpose; that the 
register should specify, among other things, 
in what court such negro was emancipated, 
or that he was born free; that the court 
should certify such register to have been 
truly made; and that a copy thereof, signed 
by the clerk and attested by a justice, 
should be delivered to the said negro. This 
la\\", with some changes not material to be 
here set forth, has remained in force ever 
since its passage. 1 Rev. Code oi 1819, p. 
438, t 67; Code of 1849, p. 466, i 6. 

It is at least questionable whether a reg
ister, made and certified according to law, 
is not prima facie evidence of every fact 
therein stated, in any controversy involving 
the freedom of the negro registered, or of 
any other persons claiming freedom under 
such negro. See 1 Greenl. Ev. I 483, 485, 
491, 493. If it be so, then the register of 
Nancy is prima facie evidence of the fact 
therein stated, that she was born free. 

But it is unnecessary to go to that ex
tent, in the decision of the question now 
under consideration. It is sufficient, for 
this purpose (as the reason assigned for 
the obiection taken to the evidence con
cedes): that the register of Nancy is evi
dence of her right to freedom at the tim~ 
it was made. '.rhe fact that she was free 
at that time, is a very important link in 
the chain of evidence necessary to show 
that she was free at the time of the birth 
of Gracey. Evidence of her having acted 

and been generally reputed as a free 
322 person, is *certainly admissible evi-

dence of her freedom. It is the 
strongest possible evidence of that charac
ter, that in 1817, about the time her term 
of service under the deed aforesaid expired, 
she was duly registered as a free person, 
and the court certified that such register 
was truly made; and that her right to free
dom accordingly, so far as the record shows. 
has never since been controverted. The 
ninth illstruction asked for by the defend
ants and given by the court, that the said 
register is only prima facie evidence that 
Nancy was entitled to freedom at that time, 
"liable to be rebutted by evidence that she 
was not free according to law, but that it 
is no evidence that she was entitled to 
freedom before that time, nor that any 
child she had before that time was entitled 
to freedom," is an exposition of the law, 
of which the defendants at least have no 

cause to complain'; and it is sufficient to 
show that their objection to the register as 
evidence was properly overruled. See 
Pegram v. Isabell, 2 Hen. & Munf. 193. 

The register and certificate are therefore 
admissible evidence; and so alsu is tht' 
affidavit of Christen a Hottle. It was part 
of the evidence on which the register was 
founded; is referred to therein; and, with 
the said deed, was endorsed, filed and pre
served by the clerk in bis office. She was 
the person last entitled to the services of 
Nancy under the said deed, and held her 
when her term of service expired. Her 
only claim to Nancy was under the said 
deed, and under her husband Henry Hottle. 
And the only claim of the appellants' tes
tator James Fulton to Gracey, was under 
the same deed, and under the said Henry 
Hottle. She was as much entitled to Nancy 
absolutely, as he was entitled to Gracey 
absolutely. Her admission is as much evi
dence of the freedom of Nancy, as his is of 
the freedom of Gracey. Her affida vi t is 

nothing more than her admission 
323 under oath of Nancy's freedom. *Her 

admission is evidence, not only 
against her, but against all persons claim
ing under her. The claim of the testator 
of the appellants must have been undt'!' 
ht'r, if they had any claim at all to Nancy. 
The only persons, so far as the record 
shows, who appear to have had any interest 
in Nancy, supposing her to have been a 
slave, were Thomas Richards, the grantor 
in said deed, and the person entitled to bel· 
services under it. The admissions of these 
persons were competent evidence. of her 
freedom in this suit. The deed itself is an 
admission of her freedom by Richards. and 
was admitted as evidence wi thout objection. 
The affidavit, as before stated, is an admis
sion of her freedom by the person last en
ti tied to her services under said dt'ed, and 
is, therefore. admissible evidence. 

3. After all the evidence had been given, 
the defendants mo,-ed the court to exclude 
as evidence from the jury the declarations 
of James Fulton as to the right of Gracey 
to freedom, "on the ground that the plain
tiffs had proved by the said deed and otber 
evidence, that James Fulton had only a 
temporary interest in said Gracey and her 
children; and never ha"iug been the fee 
simple owner his declarations are not evi
dence for the purpose of proving a right to 
freedom." But the court overruled the 
motion; and the defendants again excepted. 

A plaintiff in a suit for freedom must 
make out his title against all the world. 
The only issue in the suit is. whether he 
be free or not; and if he be not free, he 
must fail in the suit, whether he be the 
slave of the defendant or of some other 
person. The defendant's admission of the 
plaintiff's freedom is always evidence of 
the fact against the defendant, whether he 
ever had any interest in the plaintiff as a 
slave or not, and whatever such interest. 
if any, may have been. It is, however. 
only presumptive evidence, liable to be 
repelled by proof that the plaintiff is 
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324 the slave either *of the defendant or 
of some other person. And the judg

ment which may be recovered by the plain
ti ff upon such evidence, cannot affect the 
title of any other person than the defendant 
and those who claim under him. The mo
tion to exclude the evidence was therefore 
properly overruled. 

4. After all the evidence had been given 
and ten instructions had been asked for by 
the defendants, and given by the court to 
the jury, the defendants moved the court to 
instruct the jury that the said deed of the 
2.'d of March 1805, from Richards to Bolling 
and wife, '"is not evidence wich tends to 
rebut the presumption of slavery resulting 
from the color and African descent of the 
plaintiffs and Nan, or to establish a pre
existing title to freedom." But the court 
refused to give the said instruction; and 
the defendants again excepted. 

In the case of a person visibly appearing 
to be a negro, the presumption is that he 
is a slave; but in the case of a person vis
ibly appearing to be a white man or an 
Indian, the presumption is that he is free. 
Hudgins v. Rights, 1 Hen. & Munf. 134, 
and opinion of Roane, J., Id. 141. In this 
case, any legal evidence tending to show 
that the plaintiffs are free, tends to repel 
the presumption arising from their color, 
that they are slaves, and is therefore ad
missible. The deed of the 23d of March 
1805 is of that character. It does not pro
fess to be a deed of emancipation; but is 
merely a conveyance by Richards to Bolling 
and wife of the services of Nan and her 
children for certain terms respectively; at 
the expiration of which, it declares that 
she and they are to be discharged from all 
further service. It does not describe them 
as slaves, but as free persons, at least at 
the end of their respecti ve terms of service. 
And as it was plainly not intended to be a 
deed of emancipation, it seems to imply 
that Nan had previously acquired her free
dom by birth, or in some othcr legal mode. 

At all events, it is "evidence which 
32S *tends to rebut the presumption of 

slavery resulting from the color and 
African descent of the plaintiffs and Nan, 
or to establish a pre-existing title of free
dom;" and the court therefore properly 
refused to give the eleventh instruction 
asked for by the defendants. 

S. After evidence had been introduced by 
the plaintiffs tending to prove Gracey's 
right to freedom upon her arrival at the 
age of twenty-eight years; and after the 
introduction by them of the deed of the 23d 
of March 1805, the defendants, to sustain 
the issue on their part, and for the purpose 
of showing the ages of Gracey's childrl!n, 
and which of them were born before she 
arrived at the age of twenty-eight years, 
offered to give in evidenr.e to the jury an 
old book entitled "Select Sermons by Mr. 
Andrew Gray," in which book, and on 
31st, 3211 and 33d pages thereof, the date of 
the birth of Gracey's children, and also 
of other children of other negro women of 
said James Fulton, ,,,ere written. It was 

proved that the book "'as said Fulton's, 
and was kept by him in his house to the 
time of his death; and that the entries 
therein, of the birth of said negroes, was 
in his handwriting, and seemed to have 
been made many years ago. To which evi
dence the plaintiffs objected, and the court 
sustained the objection. Whereupon the 
defendants again excepted. 

The e\'idence thus excluded was not ma
terial, and would not have affected the 
verdict; which was in favor of all the 
plaintiffs, though it was proved by other 
evidence that' four of them, children of 
Gracey, were born before, and her other 
children after she attained the age of 
twenty-eight years, and that all of the said 
children were under that age at the time of 
the trial. But it would have been inad
missible if it had been material. The prin
ciple upon which such entries are admitted 

is (in the language of Lord Eldon 
326 *in Whitelocke v. Baker, 13 Yes. R. 

511, 514), "that they are the natural 
effusions of a party, who must know the 
truth, and who speaks upon an occasion 
when his mind stands in an even position, 
without any temptation to exceed or fall 
short of the truth." 1 Phil. Ev. 239; 2 
Stark. Ev. 605. The very foundation on 
which such entries are admissible fails, 
where it is probable that parties who made 
them labored under any temptation to mis
represent the facts; when that is the case, 
such evidence is inadmissible. Id. If the 
entries excluded in this case be material to 
the defence, then clearly the party who 
made them labored under a temptation to 
misrepresent the facts, and therefore the 
said entries "tere inadmissible evidence, 
and were properly excluded. 

6. The 6th and last exception taken by 
the defendants. was to the refusal of the 
court to set aside the verdict, on the ground 
that it was contrary to the law and evi
dence. 

There is nothing in the case to show that 
Nan was ever a slave, except the fact of 
her color and African descent: and thl.' pre
sumption arising from that fact, seems to 
be repelled by the other facts proved in the 
case. The first information we have of her 
is, that in 1805. when the deed of the 23d 
of March of that year was executed, she 
resided in the town of Alexandria. And 
she and the deed were transferred from one 
to another in that town until 1808. when 
they were transferrcd to Christian Hottle, 
who purchased her for his brother, Henry 
Hottle of the county of Rockingham, where. 
it appears. she has ever since resided. She 
is not described as a slave in the said deed, 
nor in any assignment thereof, nor in thc 
will of Henry Hottle, nor in the affidavit 
of Christena Hottle. The deed does not 
profess, and plainly was not intended, to 
be a deed of emancipation, but purports .to 

be merely a conveyance of the tem-
327 porary services of Nan and of frany 

children she might have during her 
term of service, to which temporary serv
ices the grantor seems to have claimed title, 
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claim to the land, he may disclaim the ten- The proof beinJr legal, and offered for the 
ancy, and rely on his precedent possession, purpose set out in the bills of exceptions, 
from which he has beeD seduced by false the order in which it was offered was of no 
and delusive pretences. That was a case importance. In view of the object avowed, 
of forcible detainer, and so far as the facts it would seem that they should have 
(If the pr.:sent case can be collected from 286 *been first offered as showing an 
the bills of exception, may have been alike actual possession under claim of title 
in its circumstances. The tenant Alder-I before he surrendered possessioD and re-
80n was in possession when he executed the entered under the lease, and then to iDtro
lease, for it describes the land as the land I duce the evideDce of fraud and imposition. 
he then lived on. The deed to him from If any reason had existed to induce the 
George Alderson and John Anderson was court to believe that these papers were 
dated the 15th of December 1829. And the I offered merely to produce an improper im
decree shows that in two suits between the pression on the jury. and that it was not 
widow and heirs of John F. Schermerhorn intended to follow them up byevideDce 
deceased, and said G. Alderson aDd J. AD-I tending to prove fraud or imposition, the 
derson and others, Alderson and Anderson court perhaps might have required the 
were required to surrender and deliver up party to reverse the order of his proof. 
to the widow and heirs aforesaid possessioD I These are matters occurring in the progress 
of a ()ortion of the tract of twenty-eight I of a trial, which must be left iD a great 
thnllsaml two hundred and eighty aDd a measure to the coDtrol of the court which 
half acres in said county of Greenbrier; is supervising it. If not followed by any 
an"l unle",s they should do so, the decree evidence teDding to prove the fraud and 
directed the sheriff to deliver to Mrs. Scher-I impPSition, the jury caD be instructed to 
merhorn possession of such of the land con- disregard it. 
veved to her by the commissioner of the It was insisted that the decree should 
coilrt, as the sheriff should find in the pos- Dot have been admitted because it does 
se:<sion of Alderson and Anderson, or either II not show on its face that it referred to 
of them. or in the possession of any person the land in controversy. It is DOt neces
who had come into possession under them! sary to determine that question upon this 
since the 23d of March 1837, when the; bill of exceptions. It was proof that sach 

first of the chancery sllits was i a decree was rendered, aDd whether the 
28'i *institLlted. The land referred to in I party offering it showed by other el""ideDce. 

the deed corresponds in the descrip- as he might have done by the admission of 
tion of qllantity aDd county where situated, I the adverse party, that the deed and decree 
with the tract a portion of which was con-I referred to the same twenty-eight thousand 
vc.ved by Alderson and Anderson· to the two hundred and eighty aDd a half acres of 
plaintiff in error by the deed dated the 15th I land in Greenbrier does DOt appear. It 
of December 1829. long prior to the 23d of I does not appear that aDY motioD was made 
Much 183i, and the sheriff was not there- to instruct the jury to disregard this evi
fore authorized to deliver possession of it. dence because.not followed up by other evi
under the decree. How Miller the plaintiff I dence necessar'y to make it available. The 
in the court below claimed the land. does objection seems to have been rested rather 
not appear. From the exception it wOltld I upon the time of offering the proof. than 
seem that after giving the lease in evidence I upon the admissibility of the proof iD a dif
anrl proving a demand and refusal to sur- ferent stage of the trial. A \""erdict Wall 
render, he there rested his case. Although: found and judgment rendered, without any 
he showed 110 title, yet if he had acquired I exception to the rulings of the court in any 
pos,;ession and had parted with it to his I other partiCUlar; there was no motion fora 
leil",ee, good faith required he should be re- new trial; the facts proved were not spread 
stored to the possession; and if the trans- on the record. The presumptioD there
action had been fair, it would have been 287 fore is that the defendaDt below *did 
no answer to say he was not owner of the show a previous possession UDder title 
land. To lay a foundation to impeac;h his which he ne,-er had surrendered. aDd so 
right to a restoration of the possession, it I showed a better right to the possession than 
was incumbent on the tenant to show that his adversary; or if he did surrrender pos
he had held possession previous to the lease, session and re-enter under the alleged lease, 
under some claim of title, and that he was that it was procured through fraud. 
induced to snrrender possession, if in fact It seems to me that there was DO error in 
he did surrender possession, and to take a the judgmc:!Dt of the CouJJty court, aDd that 
lease by frand and imposition of the land- the Circuit court, instead of reversing, 
lord. To this end the deed to him was should have affirmed it. 
proper evidence, and the decree also as II Judgment of the Circuit court revened. 
showing the exception in favor of those and that of the County court affirmed. 
who came into possession tinder his vendors 
pr.ior to the 23d of March 18?7 •. The dec~ee 1288 *Clarkson v. Read & aI •• 
mIght also have been matenal, If any miS-
representation of its character had been July Term. 18iIII. Lewisbur&". 
made and the party in possession had not I Judk:laJ Sales-Purcllaer_PaJlare to ...,. Pmd_ 
been apprised of the exception in favor of _ MoneY~Ra~ to Sbow C ...... ·-A Judldal saleof 

those who had come into possession under I ·Judld.ISaJu-Parcbuers-PaJlareto...., ~ 
Alderson and Anderson prior to the day Money-Rule to Sbow caa_-For the proposition 
last aforesaid. 
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land is partly on a credit. and the purchaser pays' 289 ers made at a ·special term of the 
the cash payment. and executes hi" bonds with I court in January 1858, and at the sub
securltY for the deferred payments; and the sale. sequent May term, it appeared that Clark
isconllrmed by the court. Wben the bonds become . son had paid no part of either of his bonds. 
due the purchaser falls to pay them. He may be ! That when the first bond fell due, suit was 
proceeded alralust by a rule made upon him to! brought upon it by the commissioners, and 
IIhowcause why the land "hall not be sold for the I judgment recovered against all the obligors; 
payment of the purchase money; and upon tbat I that an execution was issued upon this 
proceedlnlr a decree may be made for a Hale of judgment and a forthcoming bond was 
the land. . given and forfeited: that on this forthcom-

... .• • ing bond an execution was awarded, which 
~n a SUit In equity dependtng In. the <:Jr- I· was levicd on slaves of Clarkson, the sale 

CUlt court of Kan!lwha county, 10 !l"h!ch of which was enjoined by him: and that 
Isaac Read. guardian, &c., was Pla1Ohff'l injunction was still pending. 
and E .. V. Cox a":ld others were defendants, When the second bond fell due. suit was 
the obJect of whl.l"h .was to have a sale of i brought upon it, and a judgment was 
the land of certatn mfants, a decree ,,!,as I recovered: and an execution issued upon 
made on. t~e 11th of Ja~u~ry 1855, by which: that judgment, was returned "No property 
W. ~. Gllhson a.nd. Wilham R. Cox were: found." The commissioners reported that 
appomted commlSSloners to sell the land. no suit had been brought upon the third 
upon the term.s of one-fourth of the pur-I bond. because it would only impose upon 
chase money In cash, and for the residue. the complainants the costs and delay of 
upon a credit of ~ne, two and t.hrel? years, I another suit. That there was no reasonable 
payable by equalmstallments, With ln~er:est I expectation that the money could be made 
from th~ day of sale; ~he purchaser glvmg i out of any of the obligors in the bonds. 
bonds With good. security, for the paym~nt I That it ''I''as three years since the sale. all 
of the deferred Jnstal~ments; and t~e htle the purchase money was due, and amounted, 
of ~he land to be retamed as a security for I principal and interest, to thirteen thousand 
their payment. seven hundred and forty-four dollars and 

The commissioners proceeded, on the:l0th I fifty cents; almost as much as the original 
of March 1855, to sell the land, when John I purchase money; and as much, in the opin
N. Clarkson became the purchaser at the 1 ion of the commissioners, as the land would 
price of fifteen thou!land four hundred dOl-I sell for. 
lars; and he complied with the terms of the At the May term 1858 the court made a 
sale, paying the cash payment and execut- rule upon John N. Clarkson, requiring 
ing his three bonds, payable in one, two him to show cause on the fifth day of June 
and three years, each for one-third of the following, why the land should not be 
deferred payments, with interest from the resold at public auction for cash, to pay 
day of sale. And the sale was afterwards the unsatisfied installments of purchase 
confirmed by the court. monev due by him and his securities; and 

From the reports of the commission- why a decree should not be made against 

that, where a purcbaser at a judicial sale falls to 
him for so much of said unpaid purchase 

pay the purchase money he may be proceeded In Va. Fire ok Mariue Ins. Co. '1". Cottrell. Ill) Va. MO. 
ualnst by rule to show cause why the land shall II S. E. ReP. 132. the rule laid down in the principal 
Dot be sold for the payment of the purcbasemoney; case Is approved, but tbe court In this calle said tbat 
and upon that proceedlnlr a decree may be made for a proceedlnlr to r"citlli a sale which bas been abHo
a sale of the land. the principal case Is cited and lutely conllrmed. oUlrbt to be no le88 formal than by 
followed in Williams '1". Blakey. 18 Va. 261: Hurt v. a petition Illed In the cause setting forth dl~tlDctly 
Jones. 7rI Va. 1141: Lonlr v. Weller. a9 Gratt. 111\8. and the Irrounds upon wbich the application IF hased. In 
IIOU; Tbornton '1". Fairfax. III Gratt. 8711. and not~; order that the purchaller or other adverse partil'M 
Robertson '1". Smith. H Va. 1IIf. 211 S. E. Rep. 679; . to the proceedlnlr may see clearly what tbey have 
Stout '1". Phillippi. 41 W. Va. 1148. 28 S. E. Rep. 674; to meet. and a ~ummary rule to show canse III not 
Glenn v. Blackford. 28 W. Va. 18iI; Gilmer v. Baker. sumclent. 
U W. Va. 84: Berlin ·v. Melhorn. 15 Va. 6i2; Hickson In Antbony v. Ka~ey. 83 Va. 312. !I S. E. llep. 1111. it 
v. Rucker. 11 Va. 130: Olrden '1". Davidson. 81 Va. 181. is said: "In (,'lamon p. Rna,t. lIS O,.att.28'. tbls court 
See monolrraphlc IIOtl on "Judicial Sales" appended beld tbat the Ilurchaser was a party to the 8ull a~ to 
to Walker v. Palre.21 Gratt. 836. all matters appertalnlnlr to the purchase. and mlgbt 

In American Ass'n '1". HUr'llt. !ill Fed. Rep. 8. it Is therefore be proceeded alralust by rule in case of 
Baid: "It has been h'!ld In a number of cases tbat a default. llutno such reason exlst.'Ilnourol,lnlon for 
purcbuer at a judicial sale becomes a qaa.1 party. sucb a Rummary procedure 8IrainKt a hurety. He 
and that, where credit Is IrIven to blm under an does not deal dlrectlywltb the court. an(llio become 
order of a court of equity. tbe court retains juris- a party to the suit. His undertakinlr Is collateral 
diction to compel payment by him of the residue to tbe contract of purchase. It is that of a mere 
throulrb attachment, or by resale of the propertY. surety. and caunot be extcnded by constrnction in 
Wood v. Mann. II Sumn. 818: Clarbonr:. Read. 16 Oratt. any respect. And to use the lanlruage of thl~ CLnrt 
188: Stephens '1". Mal'ruder. 81 Md. 14111; Freem. Ex·ns. in Thurman '1". Morlran (79 Va. 887). 'Their liability. 
(lid Ed.) SI8e. The statutory provision which we are If any, IrroWll ont of tbeir undertakiulr 8M suretieN 
eonsiderlnlr merely IrIvesanotberremedy, by which on tbe bond. and can be ascertained and enforced 
tbe court i8 required to secure to tbe parties In tbe I only by suit on the bond In a common-law court. 
case before It, payment of the purchase price bid at I where full opportunity for makinlr defenHe and tbe 
tbe sale bad and confirmed by Its decree." constitutional right of trial by jury can be bad.' .. 
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money as the land, upon a resale, might 
not payoff and discharge. 

Clarkson appeared to the rule, and ob
jected that the court had no authority 

290 to make an order for the sale of ·the 
land, upon a rule, under the circum

stances of this case. The ground of this 
objection is that the land had been sold 
upon a credit for three-fourths of the pur
chase money. That he had complied with 
all the terms of the sale, having paid in 
cash what he was required so to pay, and 
having given his bonds for the deferred 
payments with sureties satisfactory to the 
commissioners and the court, as was evident 
from the confirmation of the sale. That 
therefore he was not in contempt for failing 
to comply with the terms of sale; and not 
being a party in the suit, he could not be 
proceeded against, by a rule to show cause 
against a decree. He further insisted that 
he and his securities were good and ample 
for the balance of the purchase money still 
due. That though it was true that his 
property both· real and personal was encum~ 
bered by deeds of trust to secure debts. so 
that executions could not be levied upon it; 
yet be expected in a short time to pay all 
his debts. including this one; and that the 
land which he had purchased had enhanced 
in value, and was and promised to continue 
to be, amply sufficient for the purchase 
money due on it. And he examined several 
witnesses in relation to his circumstances, 
from whose testimony, it may be concluded, 
though he was largely indebted, his prop
erty, unless greatly sacrificed, would be 
more than sufficient to pay his debts. 

The case coming on upon the rule, and 
the answer thereto and the evidence, the 
court decreed that unless Clarkson should 
pay to the commissioners Gillison and 
Cox, wi thin thirty days from the end of 
the term. the amount of the 1\vo bonds upon 
which judgments had been recovered, with 
all interest and costs due or incurred 
thereon, the said commissioners should 
proceed to sell at public auction, after ad
vertising, &:c., the land in the proceedings 
mentioned, requiring of the purchaser one-

third of the purchase money in 
291 ·cash, and the balance in nine and 

eighteen months, with good security, 
and the title to be retained for further 
security, &c. From this decree, Clarkson 
applied to a judge of the Circuit court for 
an appeal; which was allowed. 

Miller and B. H. Smith, for the appellant. 
Fitzhugh and Fry. for the appellees. 

DANIEL, J., delivered the opinion of the 
court: 

In the case of Casamajor v. Strode. 1 
C'>ud. Eng. Ch. R. 195, the broad doctrine 
is laid down by the vice chancellor, Sir 
John Leach, that a purchaser, under a de
cree for the sale of lands. though not a 
party to the cause, does, by the act of pur
chase, submit himself to the jurisdiction 
of the court as to all matters connected with 
that character. The same doctrine is stated 

by Judge Story in the case of Wood v. 
Mann, 3 Sumner's R. 318, and by Chan· 
cellor Walworth in the case of Requa v. 
Rea, 2 Paige's R. 341. And in the second 
volume of Daniel's Ch. Pro 1460-61-2, it is 
.tated, that after the report of a sale by a 
master is confirmed. there are, according 
to the English practice, three modes of 
remedying the failure of the purchaser to 
comply with the terms of the sale. If it 
appears that the purchase has been made 
by a person unable to perform his contract. 
the parties interested in the sale. may, 
upon motion, obtain an order, simply dis
charging him from his purchase, and, di
recting the estate to be resold. If the 
purchaser is responsible, the court will, if 
required, make an order that he shall within 
a given time pay the money into court; 
and if the purchaser, on being served with 
the order, fails to obey it, his submission 
to it may be enforced by attachment. Or 
an order will be made for the estate to be 
resold, and for the purchaser to pay the 
expenses arising from the non-completion 

of the purchase and the resale, and 
292 ·any deficiency in price arising u~n 

the second sale. Such an order (the 
author proceeds) was made by Lord Cot
tingham in Harding v. Harding, 18 Eng. 
Ch. R. 514, after consultation with the 
other judges of the court; and although in 
that case the purchaser was a defendant in 
the cause, it does not seem that that fact 
was considered as necessary in order to 
justify the making of the order. 

In Lansdown v. Elderton, 14 Vea. R. 512, 
the purchaser was compelled to complete his 
purchase by the second of the collrses just 
mentioned, namely, by an order to pay in 
his purchase money within a given period, 
or stand committed. Since the date of that 
decision (18GS) it has been the constant 
practice of the English courts of chancery 
to make such orders; and repeated instances 
may be found in the reports of our sister 
states, in which the precedent has been 
approved and acted upon. Anderson Y. 
Foulke, 2 Harr. &: Gill R. 346; Gordon 
v. Sims, 2 McCord's Ch. R. 151; Brasher 
v. Cortlandt, 2 John. Ch. R. 505. 

It is argued, however, by the counsel for 
the appellant, that as judicial sales in 
England are always made for cash, the 
practice regulating such sales there has DO 
application to cases where, by the terms of 
the decree, the sale is upon a credit, and 
the payment of the purchase money is to 
be secured by the bond of the purchaser. 
And in support of this view, he cites the 
case of Richardson v. Jones, 3 Gill &: John. 
R. 163, in which it was held by the Court 
of appeals of Maryland, that where a bond 
is given to the trustee, for the purchase 
money under an order of sale in chancery, 
requiring a bond to be given, and the sale 
has been confirmed, the purchaser and his 
sureties cannot be compelled to pay the 
bond by attachment. Buchanan, Ch. J., 
thus states the reasons why, in his opinion, 
the practice in respect to sales on credit 
should be different from that io respect 
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to sh. "When 
293 *i a decree or or 

chancery, and no bond or secunty IS 
given for the payment of the purchase 
money, a practice has grown up in chancery, 
and sanctioned by this court, in Anderson 
v. Foulke, 2 Harr. & Gill 346, to compel the 
purchaser to complete his purchase by an 
order on him in a summary way to payor 
bring the money into court, and that. from 
a necess of the peculiar 
acter of tions. No act 
law will a decree in cha 
within jurisdiction 
court in order of the 
of chan uch a sale is c 
ered as decree for th 
ment of , d if that court 
not enforce the execution of it, it could not 
be enforced at all." "A court of chancery 
having a clear right to enforce its own de
crees, and an order of ratification being 
considered as amounting to a decree for 
the payment of the purchase money, a pur
chaser who neglects or refuses to comply 
with su . . contempt, an 
be dealt ngly by an or 
the firs this state) to 
the man s preparatory 
attachm here a bond is 
to the tr urchase money 
an order chancery req 
bond to he terms of sa 
complied with, and a contract entered into. 
not with the court, but with the trustee, 
on which, after ratification, he has a full 
and perfect remedy at law for enforcing 
the payment of the purchase money, that 
is recognized and sanctioned by the order 
of ratification, which, in such case, is not 
a decree for the payment of the purchase 
money, ation only of 
has bee though the co 
of sale by the order a 
fication, aid to become 

by et the terms a 
294 be with and *the 

ch • by giving t 
trustee, as requIred. a bond to secure the 
purchase money. the purchaser is not in 
contempt by the non-payment of it. The 
contract on the bond not being with the 
court. but with the trustce under the sanc
tion of the court, the remedy is by suit on 
the bond in a court of law; and chancery 
cannot enforce it as a mere bond for the 
paymen which the or 
simple c hase is extingu 
And if t the bond, as 
cannot y a bill in cha 
a fortio e enforced in a 
mary w to bring the 
into cou 

Howe such reasonin 
seem when the effort is to enforce the pay
ment of the purchase money by attachment. 
I do not perceive how it can be made to 
bear on the case in hand. By the decree 
nnder which the purchase in this case was 
made, the terms of sale were, one-fourth of 
the purchase money for cash, and as to the 
residue, d' of one, two and th 

A1.S. 6,296 

payable by equ s, the 
er' giving bo Ity for 

payment of the deferred Installments, and 
the title of the land to be retained as secu
rity for the payment of such deferred in
stallments, until the same shall be fully 
paid. All of the bonds for the deferred 
installments :were due and unpaid, and 
jUdgments at la,v upon two of them had 
proved unproductive. And in this state of 

the proceedin e pur-
asked and obta a pro-

by way of at a rule 
ing him to' a cause 
land sold him ioners 

not be resold t tisfied 
nents of purcha y him 

securities; an e over 
should not be rendered against him for so 
much of said unpaid purchase money as the 

said land, upon a resale, might not 
295 payoff *and discharge. And the in

terlocutory decree, from which the 
appeal is had, is simply a decree for the 
resale of the land. 

. be that there . in the 
rdering Clarkso e pur-
oney, and that trictly 
ed as in contem credit 
as allowed hav nd his 

eing wholly un efault 
ct to the purch aving 
purchase sub to the 

jurisdiction of the court in the suit, he has 
not placed himself beyond the reach of the 
court by giving the bonds. The court still 
holds or controls the title, and he still owes 
the purchase money. In a contract of the 
like kind between Clarkson and a party 
acting in his own behalf, the execution, by 
Clarkson with his securities, of a bond to 

person for the b endor. 
ot deprive th ght to 

o a court of eql ief in 
of a failure b n the 

on of the cred bond. 
ht of the ven set tf) 

n the bond at eased, 
wonld not in any degree con ICt WIth his 
right to have a decree for the sale of the 
land and a personal decree against Clarkson 
for any balance due after applying the pro
ceeds of sale to the satisfaction of the 
unpaid purchase money. In cases of judi
cial sales in England, the court is regarded 
in a certain sense as the owner and princi-

the master as t; and 
tract is treate t sub-
ly between the he one 
nd . the court on the 
Savile v. Savil . 745; 

on v. Foulke. a Harr. 
346. This vie by Ch. 
anan in his a ase of 

Richardson v. Jones, to be correct in regard 
to sales for cash; and I cannot per-

296 ceive how *the nature of the contract 
as a whole is altered, or the relation 

of the court as vendor to the purchaser is 
changed, hy the fact that the sale is on 
credi t, and that the purchaser has executed 
h' b ds to the com .. f the de-
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ferred installments. It is true, that by the 
execution of the bonds the purchaser has 

. placed it in the power of the court to cause 
the collection of the purchase money by a 
suit upon the bonds at law. The jurisdic
tion of a court of la,Y in respect to the 
bond, however, is not in exclusion of the 
jurisdiction of a court of equity to compel 
a complete performance of the contract in 
all its parts. The bond is but an additional 
security for the purchase money; and the 
power of the court to sue on the bond is in 
aid of and not in conflict with its other 
powers to compel the execution of the con
tract. Such clearly would be the law as 
between two parties occupying strictly the 
relation to each other of vendor and vendee; 
and I can see no reason why the same rule 
would not hold as between the court and 
the purchaser at a judicial sale. 

And if the court, in the case of a failure, 
by the purchaser at a cash sale, to pay in 
the money, may without requiring the par
ties to the cause to file a bill, proceed, by 
rules and orders to sell the land, and hold 
the purchaser accountable for the balance 
due, after applying the proceeds of sale to 
the discharge of the purchase money, it is 
difficult to see why the like proceeding may 
not be resorted to in the case of a sale for 
credit, when the credit has expired and the 
purchase money remains unpaid. Such 
rules and orders ,yould have the same 
foundations to rest upon in the one case 
as in the other. 

The power of the court thus to enforce 
the execution of the contract is, I appre
hend, wholly independent of its power 

to proceed against the purchaser as 
2CJ1 ain contempt. In the case of Harding 

v. Harding (already referred to), 
Lord Cottenham said, that there was no 
reason why a person purchasing under a 
decree of the court should not be held to 
his contract, as much as a person purchas
ing in the ordinary way: That the court 
might enforce the vendor'S lien against the 
estate: and that an order to hold the pur
chaser to his contract and to resell the 
estate in the meantime, was in strict anal
ogy to the course the court takes against a 
purchaser in the ordinary case. And in 
the very learned and able opinion of the 
chancellor (Bland), delivered on rendering 
the decree in Anderson v. Foulke, from 
which the appeal in that case was taken, 
he treats the practice in question as one so 
well established that its propriety could be 
no longer questioned. 2 Harr. & Gill 368. 

resale. The proceedings in that case in th .. 
Circuit court were, I think, clearlyerro
neous upon the meri ts; and I do not uneer
stand the decree of the Special cOllrt 
reversing those proceedings, as going to 
the length of deciding that a court of equity 
had no power in any case to order a resale 
upon rule. And with very high respect for 
the learning and experience as a chancellor, 
of the judge who delivered the opinion in 
that case, I still think that the power in 

question is one in strict harmony with 
298 the principles *applicable to the con

stitution and practice of a conrt of 
equity, and essential to the convenient and 
efficient dispatch of its business. 

I do not mean to say that in all cases of 
the kind the proceeding should be by a rule 
rather than by a bill. It is not difficult to 
conceive of cases in which there might 
grow up, or be developed, between the 
direct parties to the cause and the pur
chaser, equities of a character such as to 
require that they should be discussed aud 
considered upon regular and formal plead
ings, original or supplemental. It is, how
ever, but reasonable to believe that in a 
majority of cases little else would be at
tained by requiring the parties to go 
through the steps of a regular suit, instead 
of proceeding by a rule, except delay: de
lay, which, ,yhilst furthering no just end 
or object of the purchaser, would work iu
convenience and injustice to those entitled 
to recei ve the proceeds of the sale. 

A rule in such a case apprises the pur
chaser of the nablre of the demand against 
him as fully as a bill could do. And the 
only additional office that a bill could per
form, would be to recite, in a more formal 
manner, matters which he already knows; 
or which the law presumes that he already 
knows. If he has any cause to resist the 
demand, he can set it forth as fully in aD 
answer to the rule as in an answer to a bill. 
And if in his answer to the rule he should 
show any reason why there should be no 
resale of the property, it would be just as 
incumbent upon the court to allow him an 
opportunit,: to bring forward his proofs as 
it ''I''ould have been, had the same matter 
been averred in an answer to a bill. 

In the case before us, the purchaser ap
peared to the rule, filed his answer, and 
went into the examination of witnesses for 
the purpose of proving the justice of the 

causes which he assigned why he 
299 should not be "subjected to the order 

and decree asked against him. There 
is nothing to show. and indeed it is not 
suggested, that he has, by the summary 
character of the proceeding, been precluded 
from making any resistance or defer:ce to 
the decree rendered, which he would or 
might have made in the course of a formal 
suit. 

I find nothing in conflict with these 
views, in the decision made by the Special 
court in the case of Gross v. Pearcy, 2 
Patt. & Heath 483; to which reference was 
made by the counsel for the appellant; 
though it is true that Judge Thompson, in 
delivering the opinion of the court, whilst 
admitting the convenience of such a prac
tice, expresses strong doubts, whether, 
"tested by the usages aud practice of courts I s~e .no error in the proceedings, and am 
of equity in Virginia," the court had in of OplDtOn to affirm the de.:ree. 
Ruch cases power to proceed by rule against I 
a purchaser and his sureties, to decree a I Decree affirmed. 
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300 *Yancey v. Mauck & als. 

July Term. 1850. Lewtsburll'. 

.5eIo of Land-Title Retained by Vendor-Subjection of 
Property for Purchue Monoy.·-V sells land to III. 
and Is to convey it when the first payment Is made. 
Before this payment fall!! due they make an 
arranll"ement by which III executes his bond. with 
Y as his surety. to S. for a debt due from Y to S. 
equal to the whole purcha.~e money of the la.nd: 
and the bonds of III are Rurrendered to him and 
destroyed. M becomes Insolvent and conveys the 
land to secure creditors: and afterwards Y Is 
compelled to pay the bOlld to S. Y not havlnll" 
parted with the tille. may lIubject the land Inequity 
to the payment of the purcha~e money. 

This was a bill filed in April 1857 in the 
Circuit court of Rockingham county, by 
Robert L. Yancey against R. C. Mauck, 
Allan C. Bryan and others, to subject an 
interest in a tract of land sold by Yancey 
to Mauck, to the payment of a debt which 
Yancey insisted was a lien upon the land. 
The facts, as they appear from the plead
ings and proofs, are as follows: 

Some years prior to 1850 Ley ton Yancey 
died, leaving a widow and four children. 
One tract of land was assigned to the widow 
for her dower; and of course the reversion 
was in the children. 

On the 20th of April 1850 Robert L. Yan
cey sold his interest in the tract of land 
which had been assigned to the widow, to 
Robert C. Mauck; for which Mauck bound 
himself to pay to Yancey one thousand dol
lars, of which five hundred dollars was to 
be paid on the 20th of April 1851. and five 
hundred dollars on the 20th of April 1852. 
And Yancey bound himself to convey the 
same with general warranty, when the first 
payment was made. At the same time 
Mauck purchased the interest of another of 

-Sale 01 Land-Title RetaIned by Vondor-.5ubJectlon
of Property for Purc:hue Money.-Where a vendor 
Mellsland but makes no conveyance of the property. 
It 18 well settled tbat he has recourse upon the land 
for tbe purchase money notwltbstandlDIl" the vendee 
gave personal or other security for the same. and 
notwtthstandlnll" the subsequent purchaser. or In· 
cnmbrance. had DO notice that the purcbase money 
or any part thereof was unpaid. Tbe principal case 
was cited as authority for tbls propo~ltlon In 
Day v. Hale. 22 GratL 183: Coles v. Withers. 88 
Gratt. 193: Stoner v. Harris. 81 Va. 480: Clell"ll"ett 
v. Kittle. 8 W. Va. 461: Dnnlap v. Shanklin. 10 W. 
Va. 871. 876: Stephenson v. nice. 12 W. Va. fi88: Evans 
v. Johnson. 89 W. Va. 807. 19 S. E. Rep. 627. See alyo. 
principal case cited In Hemp!leld R. Co v. Thorn· 
burll". 1 W. Va. 267: Hurt v. Jones. 7D Va. S47. See. In 
accord. Hatcher v. Hatcher. 1 nand. 53; Lewis v. 
Caperton. 8 GratL 148. 

ADd. thoull"h the original security for the purchase 
money III ~urrendere" and some other security 
!l"fven In Its place wltb new parties to third persons. 
such new arranll"ement doeR not chanll"e the charac· 
ter of the debt. nor affect the lieD for the purcbase 
money; and the vendor i~ still at liberty to resort to 
the lien and enforce It even alralnst a bQnaftd~ pur· 
chaser upon the failure of the proper parties to 
meet their oblilratioDs. For a court of equity looks 

the heirs in the land, and upon the same 
terms: and afterwards he purchased a third 

interest. 
301 *It appears that Zebulon Shafer 

had married one of the children of 
Ley ton Yancey, and had sold his interest 
in some of the lands owned by his wife, to 
Robert L. Yancey. and that one thousand 
dollars of the purchase money fell due about 
the 1st of October 1850. This money Yan
cey wished to pay; and Mauck applied to 
Shafer to kno\v if he wanted the money 
immediately, and being told he did not. 
Mauck proposed to give his bond for the 
amount. This Shafer agreed to, but re
quired security; and although Mauck de
clined to give the security at-the time, at 
the November term of the County court for 
1850 he executed his bond with Yancey as 
his sttrety for one thousand and ten dollars. 
that being the amount of principal and 
interest due from Yancey to Shafer up to 
the 1st of December, when the bond was 
made payable. 

Upon Mauck's executing his bond to 
Shafer. Yancey delivered up to him his two 
bonds for five hundred dollars each, which 
Mauck had given to him for the purchase 
money of the land; and they were destroyed. 
Some time after this. Yancey spoke to 
Mauck about his making a deOtt for his 
share of the land, saying he had fixed a 
time to do so, but was disappointed in it; 
when Mauck replied that it was immaterial 
to him when he made it, as he had no deeds 
for the other interests, and Yancey could 
take his own time to make it. Nothing 
further was said on the subject between 
them; and the deed was not made. 

In 1855 Mauck had become embarrassed 
in his circumstances; and in April of that 
year he conveyed the land he had purchased 
from Yancey with other property to John 
C. Woodson in trust to secure Allan C. 

to substance and not to form: It looks to the dtbt 
which Is to be paid. not to the hand which may hap
pen to hold It. and It considers a debt as never dts· 
charll"ed until It Is dlscharll"ed by payment to the 
proper person. and by the proper person. See Sum· 
mers v. Darne. 81 Gratt. 806: Coles v. Wltbel"ll. 
88 Gratt. 198: Gibert v. W .• etc .. R. Co .. 88 GratL 
1iII'7: Stimpson v. Bishop. 82 Va. 198: Mansfield y. 

Dameron. 42 W. Va. 'l9~. 7116. 26 S. E. nep. 6:.'1: 
Frazier v. Hendren. 80 Va. 270: Fidelity Ins.. etc .• Co. 
v. S. V. R. R. Co .• 86 Va. 18. 9 S. E. ReP. 759; all of 
which cases cite the principal caMe as authority on 
tbl~ subject. See alRo. In accord. KnIsely v. Wil
liam ... 8 Gratt. 2611. 48 Am. Dec. 193: Lewis v. Caper· 
ton. 8 GratL 148: Watts v. Ktpney. 3 Lelll"h 272. 295-

Same-Samo-Nature of Vondoo·. Pos_lon.-
Where a vendor sells land but makes no con\"eyance 
of the property and yet puts the vendee In possessIon. 
the vendee Is rell"arded. at law. as the mere tenant at 
sufferance of tbe vendor boldlng the legal title. and 
the vendor. and not the vendee. Is entttled at law to 
p08se .... lon. and may recover the same by ejectmeuL 
See the principal case cited as autborlty for tbl .. 
pro\lOSltlon In Hawkins v. WIlYon. 1 W. Va. 121. 124: 
SupervlllOrs v. EllIsoD. 8 W. Va.8111. 

On thl~ point. see Il"enerally. mODoll"rapblc rwt4 011 
"Ejectment ... 
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tract, and is capable of return, the infant 
is bound to give it up, and he is treated as 
a trustee of the other party, if the contract 
be made originally in good faith. The 
ground of such a distinction is, that in the 
first case the goods or money cannot be 
returned; and to make the infant tiable 
therefor in damages, merely because they 
had been used by him, would be to deprive 
him of his privilege of affirming or avoid
ing his contract." See also Boody v. Mc
Kenney, 2J Maine R. 517. 

In the case of an executed sale by an in
fant, it has been held that if he disaffirm 
the sale and seek to recover back the article 
sold, he must restore the purchase money 
or other consideration; Smith v. Evans, 5 
Humph. R. 70; Badger v. Phinney, 15 
Mass. R. 359, 363; and if he go into chan
cery to set aside his conveyance, he must 
offer in his bill to restore the purchase 
money; Hillyer v. Bennett, 3 Edw. Ch. R. 
222. Without expressing any opinion upon 
this question, it is sufficient for the pur
poses of this case to say, that no case of an 

executory contract of sale by an in-
342 , fant "has been found, in which the 

infant, disaffirming the contract after 
his arrival at age, has been held account
able for the consideration received and 
spent by him during his infancy; but all 
the authorities on the subject seem to be 
the other way. If the infant in any such 
case has delivered possession of land con
tracted to be sold by him, he has an uncon
ditional right to recover it back in an 
action at law; and a cot;rt of equity will 
not restrain him from doing so, nor impose 
terms upon the exercise of his right. Such 
was the decision of the court in Brawner & 
wife v. Franklin, &c., 4 Gill's R. 463. 
Dorsey, J., in delivering the opinion of the 
court, said, "Establish the doctrine now 
contended for, and what is the result? 
Why, that the wlwle policy of the law as 
to infantile incompetency to sell, waste and 
dispose of their property and estates, is 
frustrated." ., An infant may sell his pat
rimonial estate, prodigally waste the pur
chase money in extravagance, gambling and 
dissipation; and if, when arrived at years 
of maturity and discretion, he disaffirm the 
contract, and sue at law for the recovery 
of his property, a court of equity will, by 
injunction, arrest the arm of the law, and 
say to him, Before you shall further assert 
yotlr claim to your estate, you must repay 
to the purchaser all the money you have 
received from him." To stich a doctrine 
the court refused to subscribe, and, we 
think, rightly so. 

The court is further of opinion, that the 
appellant having no equity in regard to the 
land when he obtained the deed of the 18th 
of November 18:;3, and having obtained it 
with full knowledge of the equity of Wohl
ford, can derive no benefit from the said 
deed, but holds the legal title acquired under 
it in trust for the heirs of Wohlford, and 
may be compelled by a court of equity to 
convey said title to them. A purcha!;er for 
raluable consideration without notice of a 

prior equity, and having the legal 
343 estate, is entitled to ·priority in 

equity as well as at law, according to 
the maxim, that where equities are equal, 
the law shall pre,·ail. He is a great fa
vorite of a court of equity, and has been 
protected to such an extent as to be allowed 
to take advantage of a deed which he stol .. 
out of a window by means of a ladder, and 
of a deed obtained by a third person with
out conllideration and by fraud. Flagg' .. 
Case, cited in 1 Vern. R. 52; Harcourt v. 
Knowel, cited in 2 Vern. R. 159; and Cul
peper's Case, cited in 2 Freem. R. 124. 
"These, however (it has been well said). 
were extreme cases, showing indeed boW' 
partial equity is to a purchaser, but carry
ing the doctrine of protection further than 
it would be at the present day." 2 White 
& Tudor's Eq. Cas. 6, notes to Basset v. 
Nohvorthy; 2 Sugd. Vend. 1020. And it 
has been held that a purchaser "shall not 
protect himself by taking a conveyance 
from a trustee after he had notice of the 
trust; for by taking a conveyance with 
notice of the trust, he himself becomes the 
trustee, and must not, to get a plank tll 
save himself, be guilty of a breach of 
trust." Saunders v. Dehew, 2 V.f'rn. R. 
271. If, therefore, the appellant could be 
regarded as a bona fide purchaser wheD he 
obtained the deed from Nisewander. he 
could derive no protection from that deed, 
which was obtained from a mere trnstee of 
the legal title for Wohlford, and with full 
kJlowledge on the part of the appellant of 
the existence of the trust. Indeed, if he 
had then been a bona fide purchaser. he 
,~ould not have needed the deed for his pro
tection against Wohlford, who, in that case, 
would have been a purchaser with notice of 
his prior equity. But the appellant cannot 
be regarded as a purchaser at that time. 
He had received no conveyance. and paid 
only a part of the purchase money. His 
purchase was never more than voidable. and 
had been avoided; and he ceased to have 
any equity, in regard to the land; but 

Nisewander was left free to dispose 
344 of it as *if he never had sold it to the 

appellant. So that Wohlford's pur
chase, though made with notice of the prior 
sale to the appellant, was entirely unaffected 
thereby, the same having been disaffirmed 
and avoided. And the appellant, having 
obtained the deed with full notice that the 
person from whom he obtai ned it was a 
mere trustee of the legal title for Wohlford. 
became himself a mere trustee of that title. 
and bound therefore to convey it to Wohl
ford's heirs. 

The court is further of opinion, that any 
claim which the appellant may have on 
account of payments made under the orig
inal contract with him, or as a considera
tion for the execution of the said deed, is a 
personal claim against Nisewander, and 
cannot be enforced in this suit. It has 
been already shown that the appellant ha;;. 
no interest in or claim to the land itself. 
Nor has he any in or to the purchase 
money, if any, due by Wohlford. If he 
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has, he mast have derived it from the deed. 
But that is a con\'eyance of the land, and 
not an assignment of the purchase money, 
It is adversary to the sale to Wohlford, and 
not in subordination to it. A claim founded 
thereon is in conflict with the specific exe
cution of Wohlford's purchase, to which ~e 
is entitled, and which is the purpose of thIs 
suit, Such claim, therefore, cannot be en
forced in this suit. 

The court is further of opinion, that it 
safficiently appears from the recital con
tained in the decree appealed froln, that the 
cause had been duly revived in the name of 
the heirs of Wohlford; Craig v. Sebrell, 9 
Gratt. 131; but at all events, the appellant 
has no right to complain of any irregular
ity in that respect, the said decree being in 
the name and in favor of said heirs, and 
they being parties to and defending this 
appeal. 

The court is therefore of opinion, that 
there is no error in the said decree to 

345 the prejudice of the appellant. *But 
the court is further of opinion, that 

as it does not appear that the whole pur
chase maney due by Wohlford had been 
actually paid when the said decree was 
rendered, though it had then be~ome pay
able; and as the said land was subject to a 
lien for so much of the said purchase money 
as may then have remained unpaid; the 
said decree should have been without prej
lIdice to such lien, and to any proceedings 
for the enforcement thereof which the said 
Nisewander or his assigns might be advised 
to institute; and that the Raid decree should 
be amended in that respect, and as amended 
affirmed. 

Decree amended and affirmed, 

*Carter v. Ramey. 

July Term. 18. Lewisbur". 

c:.v..u-c- lit Bar.·-The eDtry aDd survey of 
both the caveator aDd ca\'eatee belD" UPOD laDd 
which had beeD previously "ranted by the commOD' 
wealth. aDd which had Dever beeD forfeited. the 
commoDwealth havlD" DO IDtereRt ID the laDd 
which conld be vested ID the caveator. he can bave 

'"Caveat-What It Mast State.-The caveator must 
Ktate In his caveat the "rouDds aD whlcb be claims 
the better rI"ht to the laDd ID cODtroversy. aDd he 
will DOt be permitted to abaDdoD aD the trial tbe 
rI"ht which he has set out ID his caveat. as that 
under which he claims. aDd prove a dlffereDt rl"ht. 
Trotter v. NewtoD. 30 Gratl. 588. cltlDg the prlDclpal 
calle: WaitoD v. Hale. I/Uratt. 1114: Harperv. Baqh. 
1/ Gratl. IiOR. • 

See.ID accord, Clements v. Kyle~, 13Gratl. 48lI, aDd 
foot-rwt4. 

.s.me-Iaflnnltyof Caveatee·. Tltle,-'l'be caveator 
caDDot rely OD any IDflrmlty ID the title of tbe 
caveatee. but caD ODly Hurceed UPOD showing a 'bet
ter le"al or equitable title ID blmself. Trotter v. 
Newton, 30 Gratt. 593. cltlDIT the prlDclpal ca._e. 

See also, ID accord. Field v. Culbreath. 2 Call 547 : 
Staples v. Webster. 1\ Call 274: Walton v. Hale, 9 
Gratl. 194 : Harper v. Baugb. 9 Gratt. 008. 

DO right to It: aDd tberefore canDot malDtaln a 
caveat: tbou"h the caveatee may have DO better 
rl"ht. 

This was a case of caveat in the Circuit 
court of Russell county, filed by Dale Carter 
against William Ramey. On the 1st of May 
1857 Moses Ramey made an entry for two 
hundred and forty-eight acres of land on 
the Pound fork of Sandy river in the county 
of Russell; which was transferred to Wil
liam Ramey; and on the 11th of May a 
survey of the land was made. The land 
included in this entry and survey was sit
uated within the boundaries of a tract of 
four thousand acres, patented to Richard 
Smith by grant from the state of Virginia, 
dated the 21st of February 1788, which had 
never been forfeited to the commonwealth. 

The caveator Carter claimed under an 
entr'y for seven thousand five hundred acres 
made by Charles A. Smith; which entry 
was assigned to Carter, and covered the 
land embraced in the entry of Ramey. The 
grounds on which Carter contested Ranley's 
right to a patent, were, that the survey had 
not been returned to the register's oftice 
within one year after making the survey: 
and because the entry was not sufficiently 
precise and definite. But these objections 
were not considered by the court. 

When the case came on for trial, the par
ties agreed the facts and submitted it 

347 to the court: And the court *dismissed 
the caveat. Whereupon Carter ap

plied to this court for a supersedea:R; which 
was awarded. 

B. R. Johnston, for the appellant. 
Fry, for the appellee. 

LEE, J. In every caveat founded on the 
alleged better right of the caveator to the 
land in controversy, the first enquiry is as 
to his title or interest in the subject, He 
cannot recover upon the mere infirmity of 
the title of the caveatee, for however de
fective that may be, no one has a right to 
interpose for the purpose of preventing him 
from carrying his entry into grant unless 
he have a hetter right, legal or equitable ill 
himself, except only in the class of cases 
provided for by , 24 and 29 of the Code (p. 
483), authorizing any person in case of. 
violation of the provisions of previous sec
tions referred to, by a locator, to enter a 
caveat against the emanation of a graut. 
Field v. Culbreath, 2 Call 547; Currie v. 
Martin, 3 Call 28; Walton v. Hale, 9 Gratt. 
194; Harper, &c. v. Baugh, &c., Ibid. 508. 
And the same rule prevails in Kentucky as 
shown by repeated adjudications under their 
statute which was taken from our act of 
1779, and is believed to be in all respects 
substantially the same. Patterson's dev. 
v. Bradford, Hardin's R. 101; Hendricks v . 
Bell, 1 Bibb's R. 138; Justices of Allen 
County v. Allen, 2 A. K. Marsh. R. 30; 
Whitley v. Shirley, 3 Ibid. 131. In truth 
the rule as applied in cases of caveat on 
the ground of better right, is but another 
phase of the principle which authorizes a 
defendant in ejectment, not being himself 
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*HiII & Wife v. Huston's Ex'or Be. 
Others. 

a trespasser who has wrongfully entered 350 
upon the peaceable possession of the plain- I 
tiff and ousted him of it (Tapscott v. Cobbs, , 
&c., 11 Gratt. 172), to defeat the action by I 'July Term, U!IiII, Lewillbunr. 
showing an outstanding better title in I •• LetracIe_Coup!ed wIth. Condltlon-Effec:t of AI>-
another; Haldane v. Harvey, 4 Burr. R'I ..... 

2484; Crisp v. Barber,2 T. R, 749: I c:eptanc:e. APartyacce!)tlnll'alell'acYCOUPledwt~ 
348 Martin v. Strachan, "5 T, R.I07, 110, a condition. may blud hlmRelf to the performance 

note (a); Lyons v. Brown, Gilm. 105,: of tbe condition. altboulI'h tbe burdeu may exceed 

118: .Bull. ~is. Pri. 110: and w~iche"en!n 12.t~~~_Wh.t Neceu. to BIRd Letrat---
a wnt of right, when that action was In I ry 
use wherc the demandant relied upon a I But to bind a party In sucb a case. It must appear 

, . . .. that he elected to accevt tbe lell'acY and perform 
~nstrucbve seIZ.II'!' permitted the tenant to tbe conditio with f 11 knowl d e of 11 th facta 
disprove such SCIZlD and prevent a recovery I n u e II' a e 
by showing an elder grant or a better title and circumstances neceSllary to enable ~Im to 
in another. Green v. Watkins, 7 Wheat. make a jndlclous choice. To make an e ectlOll 
R. 27; Bolling v. Mayor, &c., of Peters- conclusive. the party must be Informed as to tbe 
burg 3 R d 563 relative values of tbe thlnll'S he elects between. 

, an. . 30 Same-Same-Effec:t of Acc:epta_ under MI&take.-
In this case it is agreed that the land em- Wbere a party has made an election without 

braced by the caveatee's survey lies wholly sumclent Information or under a mistake he wt1l 
within the boundaries of a tract of four be relieved all'alnht ~he consequences n~n tlle 
thousand acres granted to one Richard terms of restorlnlf other persons. whose rkhl& 
Smith by patent bearing date 2lst of Feb- may be affected by his act.'I to the same situatiOil 
ruary 178d, and that this fou.r thousand acre as If those acts had not bee~ performed. 
tract had never been fodel ted to the com- 4. Same-Letratee to Pay Te.tator'. Debt.--LIabIIIt~ of 
monwealth under her revenue laws or other- LetratM.-A bequest of testator's whole property to 
wise. Thus it was not liable to entry, either a lell'atee In consideration of whlcb she Is to PaT 
as waste and unappropriated, or as forfeited telltator'~ debts. thoulI'b accepted. does Dot bind 
land, and the entry of the caveator so far the lell'atee to pay the debts beyond tbe valne of 
as it embraced the lan~ covered by the sur- the lell'acy. 
yey of the caveatee. b~mg who~ly ullauthor- i 5. W""-Rale of CoMtructJon.-In constrnlDI( wlU •. 
lzed by law, was Simply VOid and could I court. 'I are not bonnd to lrive a strict aDd literal 
confer no equity what~ver. And a grant Interpretation to the words ulICd. and by adberinc 
founded upon such VOid entry would pass I to the letter defeat the manifest object and desiP 
nothing, there being in~eed nlothing in the: of the testator. 
commonwealth upon which the grant could 6. Sam_UIe of Property by e,.ecutrll:-UaI!Ie 0aI7 
operate. Whittington v. Christian, 2 Rand. for Rent.-A ca.'«! in ,,-hlcb an executrix holdine 
3$3: Hannon, &c. v. Hannah, 9 Gratt. and employln.r the estate of testatl)r In her bust-
146:. Levasser v. Wa~hburn, 11 GraU. 572; ue .. s. held not to be bound for profits. but onlY for 
Atkms, &c. v. LeWIS, &c., 14 Gratt. 30. a rent. 
Having therefore no equity, the caveator 
fails to show the better right upon which 
only can he maintain his caveat; and al
though the caveatee's entry may be equally 
invalid and give him no better equity, yet 
in equali jure potior est conditio defend
entis. 

In 1841 Archibald W. Huston and William 
W. Pollock f'ntered into a partnership for 
the purpose of keeping a hotel in the town 
of Harrj,sonburg, in the county of Rocking
ham; and for the purpose of the partnership 
they purchased a house and lot, which was 
afterwards known as Pollock's hotel. By 
the terms of the partnership the house was 
to be kept by Pollock. In 18.J3 they par
chased another house and lot which had been 
known as the Washington tavern. 

Another objection has been made to the 
caveator's case involving the question 
whether an assignment of an entry made 
under our act providing the mode of acquir
ing title to waste and unappropriated, and 
since the Code of 1849, to forfeited, lands, 
iR valid so as to authorize the assignee 351 

In October 1844 Huston died, having 
made a will, "by which he ga ve to 
his widow a tract of land for her life, 

and personal property: and directed his ex
ecutors to sell all the rest of his real estate; 
except that they were not to sell his inter
est in his houses and lots in the town of 
Harrisonburg under five years from tbe 
period of .his death; and until the real estate 
was sold, the executors were to rent the 
same, or so much as they considered it 
proper to rent, either by public or private 
contract, as they might consider proper. 

to maintain a caveat in his own 
349 "name against another who shall have 

obtained a survey of the same land, as 
the caveator in this casc claims under an 
a!'osignment from one Smith by whom the 
entry was made. As however the first ob
jection must prove fatal to the caveator's 
case, I deem it unnecessary at this time to 
express any opinion upon this question. 

I think the caveat was properly dismissed, 
and am of opinion to affiml the judgment. 

The other judges concurred in the opinion 
flf Lee, J. 

Judgment affirmed. 

At the end of the year the execntors 
ren'ted to Pollock, Huston's moiety of the 
houses and lots at three hundred dollars a 

"'J.·be principal case was cited and approved In 
Taliaferro v. Day. 82 Va. 115. as to the prol'O'lltioD laid 
down In tbe nrst headnote. 
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year. But Pollock died in February 1845, 
having made a will containing a single 
bequest, which was in the following words: 

"1 give and bequeath to my beloved wife 
Jane Pollock, my whole and entire estate 
of every description; but for and in consid
eration whereof, she is to pay all my just 
(tebts." And he appointed her his execu
trix, with authority to qualify without giv
ing security; which she accordingly did. 

The separate estate of Pollock was ap
praised after his death at nine hundred and 
thirteen dollars and sixty-nine cents; and 
his debts amounted to twelve hundred 
and ninety-one dollars and forty-three 
cents. Mrs. Pollock kept the hotel on her 
own account; and whilst it does not appear 
that there was any agreement between 
herself and the executors of Huston, as to 
the terms upon which she was to hold 
the property, she and they seem to have 
considered that she held the moiety belong
ing to the t'state of Huston, at a rent of 
three hundred dollars a year; that being 
the amount for which the executors had 
rented to her husband for the year 1845. 

In 1850 Mrs. Pollock married John N. 
Hill; and in April 1852 Hill and wife filed 
their bill in the Circuit court of Rocking
ham county, against Huston's executor, and 

his widow and children, in which they 
352 set out ttthe facts herein before stated; 

but alleged that Mrs. Pollock declined 
taking the property under the will of her 
deceased husband. though she made no 
record renunciation of it. That in fact 
there was nothing to take under the will, as 
the debts of her husband were greater than 
there were means to pay them. 

They further stated that it was under
stood by all the parties concerned, that 
Huston's interest in the partnership prop
erty could not be sold for five years 
from his death; and to have sold the one 
undivided half belonging to Pollock's tes
tate, could not have been done without a 
great sacrifice. That Mrs. Pollock was 
advised to rent the property at the former 
rate of six hundred dollars a year, which 
was assented to by Huston's executor; and 
she had thus continued to rent it. That 
she, and since her marriage her husband, 
had paid debts of the partnership of Pol
lock & Huston, amountinl' to near five 
thousand dollars; and it was feared the 
partnership property would not be sufficient 
to pay the debts of the concern; and as Pol
lock had no separate property after paying 
his individual debts. the complainants de
sire the court to determine who shall be 
compelled to make up the deficit: were the 
complainant Hill and the estate of Huston 
equally bound, or was the estate of Huston 
bound for ·the whole amount. And they 
prayed for a sale of the partnershi p property; 
that the amount due to Hill might be paid, 
and for an account of the debts of the con
cern. 

The defendants in their answers, concur 
with the plaintiffs in their apprehensions 
that the partnership propt'rty will not be 
Foufficient to pay the debts, and in the prayer 

for a sale; and the widow and children of 
Huston say that they were of opinion until 
the last year, and so understood Mrs. Pol
lock, that Mr. Pollock died solvent, and 
that the property of the firm was sufficient 

to pay the debts; and they always 
353 understood *Mrs. Pollock and her 

present husband as claiming precisely 
the same title and ownership in the prop
erty, which was held by Pollock himself in 
it. And they insist that Mrs. Hill did ac
cept the devise under her former husband'. 
will. They say that their confident expec
tation for a considerable period was, that 
after discharging the debts there would be 
a surplus; and they have reason to believe 
that this opinion was entertained by Mrs. 
Hill. 

In October 1852 there was a decree for the 
sale of the real estate of the partnership, 
and also for an account of the debts of the 
concern. And the commissioner for the 
sale of the real estate reported that he had. 
sold the property called Pollock's hotel to 
the plaintiff Hill at the price of seven thou
sand seven hundred dollars, and the Wash
ington tavern at the price of six thousand 
eight hundred dollars. The commissioner 
directed to take an account of the debts and 
assets of the firm, reported the amount of 
the debts with 'interest thereon up to May 
5th, 18.'\5, at twenty-four thousand eight 
hundred and seventy-six dollars and ninety 
cents; and the assets of the firm, including 
the proceeds of the sales of the real estate, 
at twenty-two thousand eight .hundred and 
nine dollars and fifty-two cents: In thill 
account of assets was included a rent of the 
property from the death of Huston at six 
hundred dollars a year. And according to 
this account the debts exceeded the assets 
by the sum of two thousand and sixty-seven 
dollars and thirty-eight cents. The debtll 
of the firm had all been paid either by Bryan 
the executor of Huston, or by Mrs. Pollock 
before her marriage, and her husband since 
that event. No separate statement is made 
of the amount paid by these last; but there 
was paid by them out of the assets of the 
firm and out of the profits of the hotel 
whilst kept by them, or from other unknowD 

sources, about fourteen thousand three 
354 hundred dollars; *mllch the larger 

part of it, as the appellees contended, 
out of the profits of the hotel. There was 
no exception to the report, except by one of 
the creditors, whose claim was disallowed. 

There was no direct proof, either written 
or oral, that Mrs. Pollock had ever declared 
in terms her acceptance of the bequest under 
Pollock's will. But he having left four in
fant children, she kept possession of the 
property precisely as Pollock had done, 
holding one moiety as rented from Huston's 
executor, treating and speaking of the prop
erty as her own, keeping no accounts as 
between herself and the children; or as 
executrix; but keeping an acc,?unt as be
tween herself and the firm of Pollock & 
Huston; and even in this case not alluding 
to the fact that her children were interested 
in the property, or making them parties in 
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the cause, until it was done by an amended 
bill, simply bringing them before the court. 

The cause came on to be finally heard on 
the 26th of May 18,56, when the court con
firmed the report; anc] being of opinion that 
the female plaintiff had accepted the devise 
under the will of her former husband Wil
liam W. Pollock, and by her acceptance 
made herself individually liable for one 
equal moiety of the debts of the firm of 
Pollock &: Huston; and that the plaintiff 
.Tohn N. Hill, by his intermarriage with 
the female plaintiff, became legally liable 
for the debts of his wife, decreed that 
after the social auets of the firm of Pol
lock &: Huston were exhausted, the debts 
which then remained unpaid should be dis
charged, one-half thereof by the plaintiffs 
Hill and wi fe. and the other half by the 
executor of Huston out of the assets in his 
hands. From this decree Hill and wife ap
plied to this court for an appeal; which was 
allowed. 

Michie, for the appellants, admit-
3S5 ting the principle *that a devise or 

bequest upon the condition of paying 
the testator's debts, if accepted by the dev
isee or legatee, would bind him to pay 
them, insisted: 

1st. That the acceptance must have been 
made with full knowledge of all the facts, 
as to the condition of the estate; or that by 
her own acts she had rendered it iniquitous 
to avoid the responsibility. And this, he 
insisted, was fully sustained by the case 
of Messenger v. Andrews, 3 Condo Eng. Ch, 
R. 761; which was the only case in which 
the debts sceeded the value of the bequest. 

2d. That Mrs. Pollock had not accepted 
the devise and bequest to her. And he 
went into a full investigation of the evi
dence to sustain his proposition. And he 
insisted further, that if she had accepted 
the bequest, it was done in ignorance of the 
condition of the estate, so that she would 
not be bound by it. And certainly she had 
done nothing which would render it iniqui
tous in her to avoid the responsibility. The 
sales which had been made showed that the 
property had greatly enhanced in value 
since the death of Pollock. 

3d. That the appellants were not liable 
for profits. Mrs. Pollock rented the prop
erty, taking her husband's moiety at the 
rent which Huston's executor considered 
sufficient for his; and the profits made were 
her own, made by her own labor and man
agement. That no question had been made 
in the court below as to liability for profits: 
but it was made in this court for the first 
time; and thf're was nothing to show that 
profits had been made. 

Woodson and Grattan, for the appellees, 
insisted: 

1st. That if Mrs. PollOck accepted the 
devise under Pollock's will, she was bound 
to pay his debts, though they exceeded the 
value of the devise. They referred to 

many cases, from Collier'S Case, 6 
356 Coke's R. 16 a; *Wt'llock v. Ham

mond, Croke EHz. 204, down to the 

present day, both in England aDd this 
country, in which a devise upon a condition 
to pay the testator's debts was held to give 
the devisee a fee, upon the ground that it 
bound him to pay the debts. Among them 
were, Moone v. Heaseman, Willis' R. 138: 
Doe v. Richards, 3 T. R. 356; Denn v. 
Meller, 5 Id. 558, 1 Bos. &: Pul, 558, 2 Id. 
249; Baddeley v. Leppingwell, 3 Burr. R. 
1533; Doe ex demo Thorn v. Phillips, 23 
Eng. C. L. R. 178; Abrams v. Winshup, 3 
Condo Eng. Ch, R. 429; .Tackson v. Bull, 10 
.Tohn. R. 19; .Tackson v. Martin, 18Id. 31; 
Gibson v. -Horton, 5 Har. &: .Tohn. 177; 
Cook v. Holmes, 11 Mass. R. 528. 

They insisted further, that a court of 
equity would enforce this liability. Attor
ney General v. Christ's Hospital, 3 Bro. Ch, 
Cas. 165; Talbot v. Earl of Radnor, 9 Cond. 
Eng. Ch, R. 22; Earl of Northumberland 
v. Marquis of Gramby, 1 Eden's R. 489. 
2 Amb. R. 540,647; Messengerv. Andrews, 
3 Condo Eng. Ch, R. 761; Spraker v. Van 
Alstyne, 18 Wend. R. 200; Harris v. Fly, "; 
Paige's R. 471; Gardner v. Gardner, 3 
Mason's R. 178, 207-8; Wright v. Denn, 10 
Wheat. R. 204; Vanmeter v. Vanmeter, 3 
Gratt. 148. 

And they examined the evidence, and in
sisted that she had accepted the devise under 
Pollock's will; and had held the property 
under it, making very large profits. 

2d. That if Mrs. Pollock did not accept 
the devise, she held the property as execu
trix, and was bound to account for the 
profits she had made. That a surviving 
partner carrying on the business with the 
partnership effects, is bound to account for 
the profits. 3 Kent's Com. 64, and note c; 
Brown v. Litton, 1 P. Wms. R. 140; Craw
shaw v. Collins, 15 Ves. R. 218, 230, l.Tac. 4: 
Walk. 267; Featherstonhaugh v. Fenwick. 
17 Vest R. 298,309,310; Sigourney v. Munn. 

7 Conn. R. 11, 3:M; Brown v. De 
357 Tastet, 4 Cond. Eng. Ch, *R. 133. 

And an executor carrying on trade 
with his testator's assets shall not be al
lowed to make profits, though he makes 
himself personally liable in the business. 2 
Lomax Ex'ors 283, 284; Watson, ex parte, :! 
Ves. & Bea. R. 414; Collyer Part. I 603, 604: 
Wightman 1/. Townroe, 1 Maule &: Sel. R. 
412; Beathcote v. Hulme, 1 Jac. & Walk. 
122, 131; Thompson v. Brown, 4 .Tohn. Ch, 
R.619. 

ROBERTSON • .T. There can be DO doubt 
that a party may, by accepting a l~gac,. 
coupled with a condition. bind himself to 
the performance of the condition, although 
the burden may exceed the benefit. But it 
must appear that he elected to accept th~ 
legacy and perform the condition, with full 
knowledge of all the facts and circum
stances necessary to enable him to make a 
judicious choice. To make an election con
clusive, the party must be informed as to 
the relatin value of the things he elects 
between. And where he has made an elec
tion without sufficient information, or 
under a mistake, he will be relieved against 
the consequences upon the terms of restor-
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inl;' other persons, whose rights may be knowing his estate to be insolvent, he de
affected by his acts, to the same situation vised it to her, with the view of imposing 
as if those acts had not been performed. upon her the obligation of paying his debts, 

Hill and wife deny that she e,'er accepted however much their amount might exceed 
the provisions of the will of her former hus- its value; and of thus taking from her, and 
band, Pollock; but 1 do not consider it neces- from his and her children, the means of 
sary to enter upon an examination of this support, which after his death, she might 
question, because even ifit be admitted that acquire by her own industry. Yet we must 
she did accept them. and that the construc- believe all this before we can come to the 
tion placed upon the will by the Circuit court conclusion that he intended to give her his 
is correct, it seems to me to be quite clear, I estate only upon the condition that she 
on applying the foregoing well established should become personally bound for his 
principles to the case, that she is not bound debts, whatever their amount might be. 
by such acceptance, and ou~ht to be relieved But it may be said that while it is clear 
from its consequences. he did not design this, stich is the effect of 

It cannot be pretended that she made the his will. That he was himself mistaken as 
election with information as to the to his pecuniary condition, and did not 

358 condition of the estate; ·that she knew foresee the consequences of the provision he 
it was insolvent, and that she was made; and that the will, being clear and 

assuming a charge instead of deriving a unambiguous in its language, must be car
benefit by taking under the will. ried into effect even although the result 

Nor can it be said that injury has resulted may be different from what he anticipated. 
to anyone from the course she has pursued. . There can, I think, be no doubt that he 
On the contrary, it appears that the prop- was mistaken as to the situation of his 
erty while in her possession and under her affairs, and supposed there would be some
management, increased in value; and that thing left for his wife after the payment 
the fund for the payment of debts was of his debts. This made him perhaps less 
largely augmented. Pollock's creditors and cautious in his language thau he might 
the estate of his deceased partner have otherwise have been. If he had doubted the 
thus been benefited, and of course can ha,-e sufficiency of his estate to pay his debts, he 
no ril;'ht to complain that she did not make would probably have used terms about which 
known at an earlier day her determination no controversy could have arisen. 
not to take under the will. Besides, the But the whole question is at least one of 
delay in bringing matters to a close wall in intention: for, as has been shown, a legatee 
a great degree attributable to the provisions can never be required to elect unless the 
of Huston's will prohibiting the sale of his testator intends it: and can the fact that the 
interests in the partnership property from testator labored under a mistake like 
beinl;' made within five years after his 360 this ·create an intention for him, 
death. which we know never cQuld really 

I think. therefore, that supposing Mrs. have existed for an instant in his mind? 
Hill to have made an election, she should In construing wills, courts are never bound 
have been permitted by the court to recon- to give a strict and literal interpretation to 
sider it, and to relieve herself from liability the words used, and by adhering to the 
for the debts of her former husband, by giv- letter, defeat the manifest object and design. 
ing up his property to his creditors. When, in this case, we look at the will 

On another ground also it seems to Ine itself; the relative situation of the parties; 
that the decision of the Circuit court is er- the obvious purpose to benefit the wtfe; the 
roneous. improbability, nay the absurdity of the 

I am of opinion, that upon a proper con- idea that the testator intended to charge 
struction of Pollock's will, his widow was her personally, beyond the value of the 
not required to make an election; and that estate he ga\"e her, with the payment of his 
her taking under it could not impose upon debts; we cannot hesitate in deciding that 
her any liability, beyond the value of the the will properly construed means no more 
estate, for his debts. nor less than that the widow should take 

No case of election, under a will, can the whole estate subject to the payment of 
ever arise, unless the intention of the testa- the debts of the testator. 
tor to require the party to elect is clear and But it has been insisted in the argument 
decisive. 1 Jarman on Wills 393; Crump here, that if Hill and wife are not liable 
v. Redd's adm'r. 6 Gratt. 372. for the payment of Pollock's debts by reason 

Such intention never exists, unless the of her accepting the provisions of his will, 
testator designs a benefit for some other they are at least bound to account for the 
party, who, as well as the legatee put profits made from his estate after his death, 
to the election, is the object of his and that those profits greaUy exceed the 

bounty. rents with which they have been charged. 
359 ·In this case, the whole estate was Numerous cases have been cited to show 

given to the wife. to the exclusion of that a surviving partner carrying on busi
even the children of the testator. There ness with the partnership effects, must ac
was no object of his bounty in whose favor count for the profits; and that an executor 
he could have designed an election to oper- carryinsr on trade with the assets of his 
ate: For it cannot be supposed that he in- testator, is held accountable for all profits, 
tended to make his creditors objects of his even thoug-h he makes himself personally 
bounty at the expense of his wife: that, liable in the business. 

847 



16 GRATT. VIRGINIA. RBPORTS, ANNOTATBD. 381,382,383 

These are unquestionably well settled 363 ·Poindexter & Wife v . .Jeffries & als. 
rules of law, but they have no application 
to this case. 

No question arises as to the liability of 
the survi ving partner for profits; for Pol
lock did not, after the death of Huston, 
continue the business as surviving partner, 
but became tenant of the property at a rent 
agreed upon between him and the executor 

of Huston: And there is no good 
361 ground for insisting that ·his execu

trix made herself liable for profits, 
either to the firm, or to his estate. 

No such liability was suggested in the 
court below. No account of profits was 
asked for or ordered; and there is nothing 
110 show that profits were in fact made. But 
if it be conceded that profits were made, 
she is not bound to account for them. She 
subjected the assets to no risk or hazard; 
and cannot be considered, in the senile of 
the rule referred to, as having continued 
them in trade. She is properly to be re
garded as a tenant of the property; and 
least of all, have the appellees any right 
now to treat her otherwise. 

In the account filed as an exhibit with the 
bill, she is charged with rent for the whole 
property, at the same rate which had been 
agreed upon as to Huston's moiety, between 
her husband in his lifetime and Huston's 
executor. This account was made out under 
the supervision and with the aid of Hus
ton's executor, and of his adult children, 
and was admitted by them to be correct, as 
far as the data in the possession of the par
ties at the time enabled them to state it. 
The correctness of the charges of rent was 
not only then acquiesced in by all parties, 
but in the report of the commissioner, made 
under tne order of court, the same charges 
were continued without objection from any 
quarter. This report was confirmed, and 
the decree !lOW appealed from was entered 
in favor of the appellees in conformity with 
it. 

Under these circumstances, it cannot be 
doubted that Mrs. Hill must be considered 
as having held the property as tenant, at a 
fair rent, for which she has duly accounted. 

The appellants are in no way liable for the 
debts of the firm of Pollock & Huston, the 
estate of Huston being alone liable after 
the social assets shall have been exhausted, 

inasmuch as the whole of the in-
362 dividual ·assets of Pollock's estate 

have been absorbed by his own debts. 
To the extent that the appellants have 

paid debts of the firm out of their own 
funds. they must, after the exhaustion of 
the social assets, be reimbursed by the estate 
of Huston. 

I think the decree should be reversed, and 
one entered in conformity with the forego
ing opinion. 

ALLEN, P .• and MONCURE and LEE, 
Js., concurred in the opinion of Robertson, 
J. 

DANIEL, J., dissented. 

Decree reversed. 

July Term. 1&, Lewisbl1l1l'. 

I. Wife'. EqUity-PrInciple. Appllc:able.t-Tbe prin
ciples applicable to a wife's rill'ht to an eqnltabll' 
setUement out of ber property. stated. 

:I. Same-Real Property Subject to.t-Real. aa well a. 
personal, estate Is subject to the wife's equity. 

a. s.mo-Settlement-Amount.t- The settlement 
should be reasonable and adequate: and may be 
of a part or the whole of the property. accordlnlr 
to the sound dlscretlon of the court. upon all tht' 
circumstances of the case. 

4, Same-When Settlement to Take Effect.t-lf the 
hUHband lives with and supportH his wife. the set
tlement may be made to take effect when he 
ceases to do RO, or at his deaLh. But If he haa; 
deserted or III treated her. or III Insolvent. or 
unable or falls to support her. It will be dlrecte.1 
to commence Immediately. 

II. SalDo-.Valuable Con.slderatloa for Pc.t-NaplJal 
.settielDeat. t-If property of the wife which a coun 
of equity would direct to be settled upon her.ili 
conveyed by the husband to a trubtee for her 
benellt. the court will snstaln the deed Ualn.,t 
creditors of the husband. 

6. SalDe-Riebt to SettlelDeat-GaH at Bar.t-The 
wife's portion as one of the dlstributees of her 
father, of his personal estate, though there are 
nO debts or they are satislled, and the admlni~tra· 
tor, who Is also a distributee, Illes a bill for a dl.
trlbutlon of the estate, and commh;Kloners are 
appointed to divide the properLY, who make th~ 
division, before the wife petitions for settlemenL 
and althoulI'h the division Is afterwards confirmed. 
but subject to the future decision of Lhe coun 
upon her rlll'ht. Is not 80 vested In the husband aa; 
to deprive her of her rlll'ht to a settlement out of 
this property. 

7. SalDe-;L1le Estate of Huballd In Real Estate 
Deacencled Not SubJect to .. t-The wlfe's real ebtat~ 
descended to her from her father, thol1&"h uodl-

.Wlle'. Equlty-Valuab" CoulderaUon for "osl
Nuptial Settle_t.-See prlnch)al case cited aod 
approved in White v. Uouldln. :r7 GratL 1i05: Waldeu 
v. Walden, sa GratL 88, \MI, and /()(jt-4Wt#. 

In Smith v. Bradford, 78 Va. 761, It was said: "IL 
Is settled law In Vlr&'inla that an lusolvent husbaod 
may make a valid settlement upon his wife of hb 
nncollected share of an estate of which he, in rl~ht 
of his wife, Is a dlstrlbntee. It waa 80 dectded lu 
Poindtzt". anll W(f#.,. Jt./frte, and OlAn-•• ISGraU. INI; 
and the correctDell8 of that dectslon has never beeu 
Questioned." 

See also. monOll'raphlc fKJt, on "Fraudulent and 
Voluntary Conveyances." 

tSee lI'enerallY. monOll'raphlc rwu on "Husband 
and Wife." 
~o-Property Redaced Into ........ 00 by "_ 

baud.-In Ware v. Ware.l!8Gratt. 878. the conrtliBld: 
"'l'he last point to be conlddered Is, whether the 
appellant has a valid claim to a settlement upon her 
of the whole or any part of the fund. The rule on 
that subject In this state Is settled nnder repeated 
decisions of this conrL It is thus laid down In 
Poinde:J:ttl' fl. J#,//'ri~., IS Oratt. 8611-869. Whenever the 
husband, In rill'htof his wife, has obtained ptOIIIIe&ioo 
of and title to her properlY. his own title jJw._riti 
becomes complete, and the property to the exteut of 
his title, Is subject to his rill'ht of disposition, and to 
the claims of creditors. like any other property of 
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Tided. Is Immediately and before the actual entry I said portion of eight thousand ei ht hun
upon posses.~lon of It by the husband. so vested In dred and eighty dollars and two ce~ts. 0 
the husband to the extent of his life estate. as the 16th of April 1853 Mrs. Poindexter b n 
that the wife Is not entiUed to a settlement out of her next friend. filed a petition in' th~ 
the life estate of the husband, though he 18lnsol· cause, praying that the portion of rsonal 
Tent and doing nothing t08upport her; and though property constituting her distributi~ share 
advancements had been made to the wife by her of her said father's estate . ht b 
father In his lifetime. which render It necessary signed to said W. B. Poindex~~f and F. ~: 
to resort to a conrt of equity for a setUement of Lewis, trustees in said deed of the 20th of 
accoun til and for partl tlon. October 1852 I' n tru t f th , s or e purposes ex-
In 1851 John BO\vyer of the county of 

Rockbridge died intestate, leaving a 
364 large real and personal estate. *and 

a widow and eight children. One of 
his children was Frances H. the wife of 
George B. Poindexter. By deed dated the 
29th of December 1851, and duly recorded 
on the 8th of January thereafter, Poindex
ter conveyed his interest in his wife's undi
vided portion of the real estate of her father 
as one of his heirs, to Fielding B. Lewis 
}!er son by a former marriage, in considera
hon of a decree of said Lewis against said 
Poindexter for the sum of eight hundred and 
eight dollars and fourteen cents, with in
terest from the 1st day of June 1851. About 
the same time, or shordy thereafter, a bill 
was filed by the administrator, being also a 
distributee and heir, against the widow and 
other distributees and heirs of Bowyer, for 
partition of his real and personal estate; 
and on the 21st of September 1852, a decree 
for partition was accordingly made. Before 
that decree was executed, to wit, on the 20th 
of October 1852, Poindexter, by deed dated 
on that day and afterwards duly recorded, 
conveyed his interest in his wife's portion 
of the personal estate of her father to Wil· 
liam B. Poindexter and Fielding B. Lewis, 
trustees, for the sole and exclusive use of 
herself and her children. Shortly thereaf
ter the commissioners appointed to divide 
the estate of Bowyer performed that duty, 
and made report thereof to court; from 
which it appears that the value of the dis
tributive portion of each of the children, 
of the real and personal estate (except the 
dower sla ves), includi ng advancemen ts, was 
eight thousand eight hundred and eighty 
dollars and two cents; and that the portion 
assigned to Poindexter and wife consisted of 
one hundred and forty-five and a half acres 
of land, valued at six thousand nine hun
dred and two dollars and sixty-two cents, 
and two slaves, valued at one thousand 
three hundred and fifty dollars; which, with 
advancements made to them amonnting to 
six hundred and fourteen dollars, and a 

balance of thirteen dollars and forty 
J6S "cents, directed to be paid to them for 

owelty of partition. made up their 

pressed therein; that such additional provi
sion might be made for her out of the life 
estate of her husband in the real estate de
sc~nded to her from her father, as the court 
might deem adequate; and for general re
lief •.. And on the same day the report of 
p~rbbon w~s c:onfirmed; but SUbject, and 
without preJudice, to the rights of the said 
petitioner to such future order or decree as 
the court might make upon said petition: 
and, in the meantime, Poindexter and wife 
were to hold said land and slaves allotted 
~nd assigned to them in said partition, sub
Ject to the future order or decree of the 
court in the premises. 

On the 21st of June 1851 a decree was ob
tai!1ed by F. B. Lewis against said G. B. 
POindexter, and James M. Jeffries and John 
Pollard as his sureties, for the sum of two 
thousand nine hundred and seventy-five 
dollars and sixteen cents, with interest from 
the 1st day of June 1851 till paid. And the 
sureties ~aving satisfied the decree, had it 
duly registered for their benefit in the 
clerk's office of Rockbridge county on the 
30th of March 1852; and having on motion 
for that purpose, obtained a decree against 
G. B. POi!1dexter. for the money paid by 
them as hiS surebell as aforesaid, they sued 
out a fi. fa. thereon, which was levied on 
one of the slaves allotted to Poindexter and 
wife as aforesaid; but the sale was sus
pended by an injunction awarded by 

the court in the said cause on the 
366 *~1th of ~ovember 1853, on the peti

bon of Pomdexter and wift'. 
In this state of things, the bill in this 

caus~ was filed in January 1854, by said 
Jeffries and Pollard against F. B. Lewis, 
in his own right. the said F. B. Lewis and 
W. B. Poindexter. trustees in the deed of 
the 20th of October 1852, and G. B. Poin
dexter and wife, stating the facts of the 
case, as viewed and deemed material by the 
plaintitIs, and praying that the said deed 
might be vacated and annulled, the said in
junction dissolved, the said two slaves sub
j~ct~d to the execution o~ the plaintiffs, the 
hfe mterest of G. B. Pomdexter in the land 
!lssigned . to his wife as aforesaid, and his 
mterest In the dower slaves subjected to 
the claim of the plaintiffs, and for general 

his otherwise acquired. And wheu the property. by relief. 
being reduced Into the husbaud's po8ses.~lon. ha.. The answers of G. B. Poindexter and F 
once been released from the wife's equity. It can B. Le'l1'is having afterwards been filed and 
never again be subjected to IL If It be recoverable sundry depositions taken, the cause ~ame 
atlaw,andthealdofacourtofequltybenotlnvoked on to be heard on the 18th of September 
to recover It. her equity does not exlsL" 1855; when the court, being of opinion that 

See the principal case also cited In Garland v. Mrs. Poindexter's right to a settlement out 
Pamplin. 32 Gratt. B14: Arnold v. Bunuell, 42 W. Va. of the slaves and other personal property 
482.28 S. E. Rep.3GI2; Persinger v. Simmons, 26 Gratt. derived to her from her father's estate was 
Sir... I clear and unquestionable, and that the deed 
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of the 20th of October 1852 was valid, to the 1st of June 1851 till paid; the court having 
extent of the value of her equity or right of previously decreed that the deed of the 29th 
settlement; but declining then to decide of December 1851 conveying said interest 
whether the said equity extended to her from G. B. Poindexter to F. B. Lewis as 
husband's interest in her real estate; re- aforesaid, is inoperative so far as it is in 
jected the plaintiff's motion to dissolve the derogation of the plaintiffs' right to partic
injunction awarded on the 11th of Novem- ipate pro rata in the lien of said decree. 
ber 1853, and directed a commissioner to And the court therefore decreed that, unless 
enquire and report what settlement ought paynlent should be made to the plaintiffs of 
to be made upon Mrs. Poindexter and her I the said sum of two thousand nine hundred 
children, and to make alternative state- and sixty-five dollars and sixteen cents, 
ments, &c. with interest as aforesaid and the costs of 

The commissioner made a report show-, the suit, on or before the lst day of July 
ing, among other things, that Mrs. Poin- next thereafter, the said life estate should 
dexter derhed from her father's estate the be sold in the manner and on the terms 
land and two slaves before mentioned; that mentioned in the decree. 

the land would rent for about three From this decree Poindexter and wife 
36; hundred *dollars per annum, and one applied for and obtained an appeal. 

of the slaves, a man twenty or twenty
one years of age, hired for 9ne hundred 
and twenty dollars or one hundred and 
thirty dollars per annum, and the other, 
a woman eighteen or nineteen years of 
age, hired for about fifty dollars; that she 
had also in her possession three women 
slaves, with ten or twelve children, which 
had come to her as dower slaves in the 
estate of her first husband, but had been 
sold and were purchased and loaned to her 
by her son F. B. Lewis, which slaves how
ever were believed to be then unprofitable 

Michie, for the appellants. 
The Attorney General, Gordon and Wil

liam Smith, for the appellees. 

by reason of the number of children; that 
Poindexter and wife had two sons, aged 
respectively eighteen or nineteen and six
teen or seventeen years, who were going to 
Washington college; and that Poindexter 369 
was engaged in ,no business to afford means 
of snpport for his family, and being wholly 
insolvent, his family were dependent on his 

MONCURE, J. This case involves the 
doctrine of what is familiarly called "the 
wife's equity;" the origin and foundation 
of which are involved in much doubt, but 
which has bee", long and firmly established 
in England; 2 Story's Eq. t 1402, 1407, &c. ; 
and though but recently recognized in this 
state, is now well established here also. 
Gregory's adm'r v. Mark's adm'r, 1 Rand. 
355; Gallego v. Gallego's ex'or, 2 Brock. R. 
285; Browning v. Headley, 2 Rob. R. 340; 
Dodd's trustee v. Geiger's adm'r, 2 Gratt. 

98; James, &c. v. Gibbs, &c., 1 Pat. &: 
Heath 277. I will not attempt to ·in
vestigate it fully, bitt will state only 

wife's means for a support. 
On the 18th of April 1856 the cause was 

again heard; when the court decided, that 
the said deed of the 20th of October 1852, 
conveying Mrs. Poindexter'S interest in the 
personal estate of her father to trustees for 
the benefit of her and her children, was not 
an excessive settlement under the circnm
stances of the case, but was fair and rea
sonable, and such as the court would have 
directed to be made; and the court therefore 
approved and confirmed the same and per
petuated the injunction aforesaid. But the 
court further decided, that the equitable 
right of Mrs. Poindexter to a settlement 
did not attach to her husband's life estate 
in the one hundred and forty-fi'l"e and a half 
acres of land allsessed as her portion of the 
real estate of her father; but that said life 
estate is subject to the lien of the plaintiffs 
in virtue of the said decree obtained against 
G. B. Poindexter on the 21st of June 1851 
for the sum of two thousand nine hun
dred and sixty-five dollars and sixteen 

cents, with interest thereon from 
368 *the 1st of June 1851; which sa~d lien 

is, however, chargeable on said life 
estate, and to be paid out of the proceeds 
of the same ratably with a decree rendered 
by the same court, in the same cause and 
at the same time, in favor of F. B. Lewis 
for eight hundred and eight dollars and 
fourteen cents, with interest from the said 

so much of it as seems to be pertinent to 
the present case. The authorities on the 
subject are collected and commented on in 
1 Lead. Cas. in Eq. Am. ed. 1859, top pag
ing, 453-501. 

The doctrine may be briefly stated thus: 
that a wife is entitled to an equitable set
tlemen t out of her property, not only against 
her husband, but against all creditors of, 
and purchasers from him, whenever it is 
recoverable only ill a court of equity, or the 
aid of that court is actually invoked for its 
recovery; unless the husband has become a 
purchaser of the property by an antenuptial 
contract with the wife. If it be recoverable 
at law, and the aid of a court of equity be 
not actually invoked to recover it, her equity 
does not exist. And it ceases to exist. 
though the property be recoverable in 
equity, whenever it has been actually re
covered or received without any claim by 
her to a settlement. Whenever the hus
band, in right of his wife, has obtained 
possession of, and title to her property, his 
own title jure mariti, becomes complete; 
and the property, to the extent of his title. 
is subject to his right of disposition, and 
to the claims of creditors and purchasers, 
like any other property of his any otherwise 
acquired. 2 Story's Eq. i 1403. If be or 
they have occasion to go into a court of 
equity for its assistance in regard to prop
erty to which his title has thus become 
complete; that court cannot. as the price of 
its assistance, impose upon him or them the 
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terms of a settlement out of it on the ,"ife. 
The reliet sought in such a case, being due 
ex debitojustiti;e, must be decreed uncondi
tionally. It may be laid down as a univer
sal rule, that when property, by being 
reduced into the husband's possession, has 
once been released from the wife's equity, 
it can never again be subjected to it. I 
mean of course the wife's equity, techni-

cally so called; which overrides the 
370 claims of the husband *and all per-

sona claiming under or against him. 
1 Lead. Cas. in Eq. 468, 498. Property ac
quired by the husband jure mariti, like any 
other property of his, may become liable to 
the equitable claims of the wife in a suit 
for a di.vorce a mensa et thoro, and perhaps 
in a suit for alimony. Id. 496-7. But such 
liability is sUbordinate to prior liens ac
quired under or against the husband. 

It seems to ha\"e been at one time consid
ered that real estate was not subject to the 
wife's equity; and, at aU events, that it 
was not so subject if it were not a trust 
estate, but one in its nature legal, which 
becomes from collateral circumstances the 
subject of a suit in equity; as where the 
legal estate happens to be outstanding in a 
mortgagee. But both of these points were 
decided affirmatively in the case of Sturgis 
v. Champneys, 5 Mylne &: Cr. 97; reported 
also in 9 Law J. N. S. p. 100. In that case 
the wife of an insolvent was entitled for 
her life to real estate which had been de
vised to her without the intervention of 
trustees; but the legal title was outstanding 
in certain mortgages, and the assignee of 
the insolvent was obliged to file a bill to 
make his title (subject to the incumbrances) 
effectual. It was held by Lord Chancellor 
Cottenham (reversing the decision of the 
vice chancellor), that the wife was entitled 
to a settlement out of the rpnts and profits of 
the estate during the coverture. In Hanson 
v. Keating, 4 Hare, 1,30 Eng. Ch. R. 1, Vice 
Chancellor Wigram, who had been counsel 
for the assignee of the husband in Sturgis 
v. Champneys. remarked, that prior to that 
case the opinion of the profession had. he 
believed, become settled, that estates in 
land were not subject to the same equity, 
upon the broad and important principle of 
preserving a strict analogy between legal 
and equitable estates in land. But, in defer
ence to that judg:ment, he followed it, 

"although (he further remarked), 
371 *if that case were out of the way. I 

should probably have decided other
wise. There would be no difficulty (he 
said) in distinguishing the facts of this 
case from those in Sturgis v. Champneys; 
but the reasoning in that case would re
main, and I cannot disregard it." That 
case has al80 been followed by other cases, 
and its authority seems to be now fully es
tablished in England. Freeman v. Fairlie, 
11 Jur. 447; Newenham v. Pemberton, 17 
Law J. Equity N. S. p. 99; S. C. 1 D. G. 
&: Sm. 644. I have seen no American case 
in conflict with it. In Dold's trustee v. 
Geiger's adm'r, 2 Gratt. 98, no question 
was raised as to the liability of real estate 

to the wife'S equity; but it was held not to 
be liable in that case, because the husband 
had the legal title alld possession. See also 
'Yan Duzer v. Van Duzer, 6 Paige's R. 366· 
and Wickes v. Clarke, 8Id. 161. In James: 
&c. v. Gibbs, &c., 1 Pat. & Heath 277, the 
Special court of appeals referred to and 
recognized the case of Sturgis v. Champ
neys, and decreed a settlement on the wife 
out of her real estate. It is unne£essary 
however, in my view of this case, to decid~ 
the question, and I therefore express no 
opinion upon it, but will assume, for the 
purposes of the case, that the doctrine is 
alike applicable to real and personal estate. 

As to the amount of the wife's property 
to be settled; the general rule at one time 
was, to settle upon her one-half of the sub
ject. 1 Roper on Husband &: Wife 260· 1 
Leading Cas. in Eq. edition of 1859, p. 483. 
But this is a matter in the discretion of the 
court, which will take into consideration 
the amount of the wife'S fortune already 
received by the husband, or any previous 
settlement which may have been made. Id. 
Accordingly, in Coster v. Coster, 9 Sim. R. 
5'11, three-fourths of the fund was settled 
on the wife by Sir L. Shadwell. V. C.; and 
in Napier v. Napier, 1 Drew. &: Walk. 407, 

six hundred pounds out of a fund 
372 *amounting to one thousand pounds, 

were settled on her by Ld. Ch. Sug
den. It has been said that the conrt will 
not, except perhaps under very peculiar 
circumstances, settle the whole of the prop
erty on the wife. And in Beresford v. Hob
son, 1 Madd. R .. 362, in which the master, 
upon a reference, had approved of the set
tlement of the whole, Sir Thomas Plumer 
V. C., sustained the exception taken to th~ 
report; observing, after an elaborate review 
of the au.thorities, that the question in most 
cases had been, how much the wife should 
have; and in determining that. the court 
had exercised a discretion. and had not tied 
itself down to any precise rule, but had 
never gi ven the whole. But the whole has 
been given in many subsequent English 
cases, which are cited in 1 Lead. Cas. in 
Eq. 485. The American cases !!eem to be to 
the same effect, many of which are cited in 
the notes of Hare & Wallace to that valu
able work, p. 499. This court, in Brown
ing v. Headley, 2 Rob. R. 340, ga,·e the 
whole to the wife. The true rule on the 
subject seems therefore to be, that the set
tlement should be reasonable and adequate, 
and may be of part or the whole of the 
property, according to the sound discretion 
of the court upon all the circumstances of 
the case. The usual practice is to refer it 
to a commissioner to enquire and report 
wbat would be a reasonable and adf'quate 
settlement. But the court may decide this 
question for itself, if there be sufficient 
material in the record for the purpose: and 
if it plainly appear that the Whole property 
subject to the settlement is not more than 
adequate. a reference is of course unneces
sary. 

As to when the provision for the wife 
should take effect; this, also, is a matter 

V R. 15 Gratt-54 851 
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of discretion ,vith the court upon all the 
circumstances. If her husband lives with 
and snpports her, it may be made to take 

effect when he ceases to do so, or at 
373 his death. But ·if he has deserted or 

ill treated her, or is insolvent, or is 
unable or fails to support her, it will be 
directed to commence immediately. 1 Lead. 
Cas. in Eq. 499. 

The wife's equity is so sUbstantial an 
interest that it will constitute a valuable 
consideration for a postnuptial settlement 
by the husband upon her (made. while the 
equity exists), which will be sustained 
against his cre:iitors, to the extent of the 
equity, by a court of chancery. Id. SOO. 
"The same circumstances which would in
duce the court (said the V. C. in Wickes v. 
Clarke, 8 Paige's R. 166) to compel a set
tlement by the husband, or those claiming 
under him or in his right, will operate to 
uphold a deed of settlement already made, 
to the same extent that would be required 
if one should b'e directed to be made under 
the view of the court." 

The equity of the wife will be adminis
tered to her, not only in a suit in which the 
husband or his assignee is plaintiff, seek
ing the aid of a court of equity to recover 
her property; but generally also, in a suit 
brought by her or her trustee for the purpose 
of asserting it. This was at one time 
doubted; it being supposed that the juris
diction rested solely on the ground that he 
,"ho asks equity should do equity; but it 
has long since been firmly established. 2 
Story's Eq. I 1414; 1 Roper on Husb. and 
Wife 260; EUbank v. Montolieu, 5 Ves. R. 
7Ji; Ne,,-enham v. Pemberton, 17 Law J. 
Equity N. S. 99; 1 Lead. Cas. in F..q. 468. 

There seems to be one exception to this 
general rule, and that is, where the property 
is in its nature legal, but the aid of a court 
of equity is invoked for its recovery on some 
collateral ground of jurisdiction; as, in the 
case of a mortgage debt recovered in a fore
closure suit. There, the wife'S equity at
taches solely on the ground that he who 
asks equity must do equity. and therefore 
cannot be asserted in a snit brought by her. 

1 Roper on Husb. and Wife 258, 260. 
374 ·The argument of the counsel for 

the appellees, that the doctrine of the 
wife's equity, recognized and acted on by 
this court, is that which had been settled in 
England at the time of the establishment 
of our chancery court, and that we must 
therefore look only to the English decisions 
prior to that time to ascertain the law upon 
the subject, is, I think, untenable. The 
subsequent English decisions are, of course, 
not binding upon us; but they are entitled 
to great respect, and at least as much on 
this question as on any other. . 

Having stated so much of the doctrine as 
seems to be pertinent, I will now endeavor 
to apply the law to the facts of this case. 

There can be no question but that the 
doctrine applies to Mrs. Poindexter's por
tion of her father's personal estate. That 
estate at his death devolved 1)11 his personal 
representative. His distributees at law, of 

whom she was one, could recover it only in 
equity. She asserted her claim to an equi
table settlement out of her distributive por
tion before it was received or recovered by 
her husband, and before the report of par
tition of the estate was confirmed by the 
court. And though the report was con
firmed and her portion received before the 
decree sustaining the settlement which had 
been made upon her by her husband, Jet 
the confirmation was expressly subject to 
the future order or decree of the court UPOIl 
her petition for a settlement which she had 
previously filed. The deed of settlement of 
the 70th of October: 1852 was certainly ue
cuted before her husband received posses
sion of her portion or any part of it; and 
that settlement, having afterwards been sus
tained by the decree of the court, is valid 
(if properly sustained), notwithstanding 
possession of the property was received be
tweeen the dates of the deed and of the 
decree. The argument of the appellee' .. 
counsel, that the administrator of Bowyer. 

being also one of his distributees, by 
375 bringing ·the suit for partition. 

elected thenceforward to hold the sub
ject as distributee and not as administrator; 
that the possession of one parcener is the 
possession of all; and that therefore Poin
dexter was in possession of his wife's por
tion of the personal estate before she 
claimed her equity, cannot be sustained. 
The administrator did not cease as such t .. 
hold the personal estate of his intestate, su 
far as the record shows, until it was ac
tually distributed; until which time it ,va .. 
assets in his hands, and he was not bound 
to distribute it without refunding bonds. 

Nor can there be any doubt as to th~ 
propriety of the decree approving and COII
firming the said deed. The settlement 
thereby made was certainly not excessive, in 
view of all the circumstances of the caSt·. 
And the husband being insolvent and UD

able to support his family, it was properly 
provided in the deed that the property 
should immediately enure to the benefit and 
mai ntenance of the wife and children. Th~ 
deed may not be in such form as the court 
would have prescribed; but the wife being 
satisfied with it, and having petitioned for 
its confirmation, the court properly con
firmed it, as it did not prejudice the rig-ht .. 
of the husband's creditors. 

Then as to the real estate: Was the wife 
entitled to an equitable settlement out of 
her husband's interest in that estate (as
suming the doctrine to be applicable to real 
estate)? She derived it by descent from her 
father, who at the time of his death wa,. 
possessed thereof and had a legal titl~ 
thereto. Her husband had no occasion to 
go into equity to obtain possession or com
plete his title. If any remedy had been 
necessary by reason of the act of a wrong
doer in taking 01' withholding possession. it 
would have been a legal remed.\-_ But none 
was necessary. There was no interruption. 
either of the title or possession, both of 

which devolved at once upon the h~in 
376 at law of bel' ·father as copa.rceners. 
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The possession of one was the posses- band due by judgment, amounting in the 
sion of all the coparceners. 1 Lom. Dig. aggregate. at the date of the decree. to 
489, margo And the seizin of one was suffi- about one thousand five hundred dollars. 
cient to entitle the husband of another to be The trustee of the wife appealed from the 
tenant by the curtesy. Id. 69. margo t 14; decree, which was affirmed by this court. 
1 Bright on Husb. and Wife, p. 117. ch. 10, Judge Stanard thus concluded his able 
i 1, Nos. 6 and 7. But here all ,vere ac- opinion in the case, in which the other 
tually seized, so far as the record shows. judges concurred: "In respect to the rents 
Momentary seizin is sufficient to complete and profits of the real estate, he (the hus
the husband's title. Id. No.9. But in band) was at law and in equity absolutely 
this case there has been no interruption of entitled to them. Of that real estate there 
his seizin. A husband by becoming pos- had been actual possession, by virtue of 
sessed of his wife's freehold estate of in- such actual possession by one or more co
heritance during the coverture, acquires a parceners, and they were accountable atlnw 
freehold interest during their joint lives, if to the husband for the rents and profits, and 
there be no issue of the marriage, and dur- he might sue therefor without joining the 
ing his own life. if there be such issue. In wife. This subject ought to ohave been 
the forlLer case, he and his wife are seized charged, though the principal of the dis
in her right, and in the latter he is seized tributable share of the personal esta te should 
in his own right as tenant by the curtesy be protected in the hands of the wife and 
initiate, and may maintain an action in re- her trustee by the relinquishment of 
~pect to his freehold interest in his own 378 the husband. To o;°the tenancy by the 
name only. Id, p. 112, ch. 9, No.1, 6. 8 curtesy of the husband in the real 
and 9. In both cases. his interest is un- estate. he had legal title; and that was 
conditional and unencl\mbered. and is clearly chargeable with his debts, irrespec
~nbject to his right of disposition and liable tive of his voluntary surrender thereof to 
to his debts. In this case, there being issue the wife." 
of the marriage, the husband became tenant The husband's title as tenant by the 
by the curtesy intiate of his wife's interest curtesy having thus become complete, and 
in her father's real estate, and his freehold not being liable to the wife's equi ty while 
estate thus acquired is not liable to his the estate was held in coparcenary, no slate 
wife's equity. That such an estate is not of things which could afterwards arise could 
.. 0 liable, necessarily results from principles subject his interest to that equity. It then 
before stated, and has been expressly de- stood upon the same footing with his other 
cided, not only in New York; Van Duzer v. property, and beeame alike subject to his 
Van Duzer. 6 Paige's R. 366; Wickes v. right of disposition and the claims of his 
Clarke, 8 Id. 161; but also by this court; creditors. Therefore, he or his assigns ur 
Dold's trustee V. Geiger's adm'r, 2 Gratt. judgment creditors had a rigl.t to go into 
98. In the last mentioned case, Dold and I equity to ha,'e a partition of the real estate. 
wife brought a suit to recover her share of and an allotment of his wife's portiln 
her father's real and personal estate on the thereof; and his judgment creditors had a 
/C'round that he had died intestate. After a right to the aid of that court in enforcing 
protracted litigation, the intestacy was the lien of their judgments by a sale of his 
ntablished and the plaintiffs succeeded. interest, without being subjected to the 
Pending the litigation the wife, by her condition of a settlement on his wife or any 

next friend, filed a petition, praying other condition whatever. A parcener ae-
377 that her share of the *estate might"be quires no new rigbt, nor is his old right 

settled 011 her; and the husband by enlarged by a partition. He is entitled to 
hi. answer assented. The Circuit court a partition as a legal incident to his estate 
decreed accordingly; but with a proviso that in coparcenary; and it is merely a different 
the rights of the husband's creditors which mode of enjoying the estate, to which he 
may have attached upon the property be- may resort at his election. While the estate 
fore the execution of the settlement, should is held in coparcenary, his seizin is of an 
not be affected. The decree further con- undivided interest, and pervades the whole 
firmed a division of the real estate that had estate. After the division and allotment, 
been previously made, and directed the his seizin is confined to his several share, 
wife's share to be delivered to the trustee, but as to that. is exclusive. And so too a 
to be held for her separate use, The suit judgment creditor of the husband coming 
for the account and distribution of the per- into equity to enforce the lien of his judg
sonal and profits of the real estate, there- ment by a sale of an interest acquired by 
after proceeded. The result of the suit the husband in the wife's real estate, is 
showed that the share of the wife, exclusive seeking no new right nor to enlarge an old 
of her share of the slaves, amounted to one, but is merely pursuing a remedy ex
about four thousand five hundred dollars. pressly given him by law to effectuate a 
much the larger part of which arose from legal lien upon his debtor's property. The 
the rents and profits of the real estate, hires wife having"no inherent equity in such a 
.f negroes and interest on personalty accru- case, can acquire none from the fact that 
ing during the pendency of the suit; and she is a defendant to the suit. "he 
that her share of the sla\'es was in value 379 *maxim that he who asks equity must 
about two thousand seven hundred dollars. do equity, does not apply to the case. 
This subject was by the decree of the Cir- Hanson V. Keating, 30 Eng. Ch. R.I. 
euit court charged with a debt of the hus- The wife's equity attaches, as we have 
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seen, only when resort must be, or is ac
tually, had to a court of equity to reduce her 
property into her husband's possession. or 
complete his title thereto. and not when 
resort may be had to that court for any pur
pose after such possession has been obtained 
and title completed. 'nhe Special court of 
appeals decided otherwise in James, &:c. v. 
Gibbs. &c., 1 Pat. &: Heath 277; but, with 
the highest respect for the opinions of that 
court, I must say that I think the decision 
contrary to settled principles of law, if not 
to the decision of this court in Dold's trus
tee v. Geiger's adm'r, supra. And I am 
confirmed in this view by the fact that one 
of the learned judges who concurred in the 
decision of the Special court, afterwards 
decided this case otherwise in the court 
belOW, and must therefore have changed 
his opinion. . 

But it is argued by the counsel for the 
appellants, that as advancements had been 
made by the intestate to his children in his 
lifetime, a resort to a court of equity was 
indispensable to settle an account of the 
advancements, and ascertain the share to 
which each ~f the children was entitled in 
the partition of the estate; and that ·there
fore the wife's equity attached to Mrs. 
Poindexter's share as well of the real as of 
the personal estate. I do not think this 
conclusion correct. Notwithstanding the 
fact that advancements happened to have 
been made to ·the children, the heirs had a 
legal title to, and were in possession of the 
inheritance to the extent of their respective 
interests, from the death of the ancestor. 
The titlc and possession of each parcener 
as to his undivided share was then com
plete. The occasion \vhich afterwards arose 

to go into a court of equity for a par-
380 tition of the elltate *and an allotment 

of the several portions, cannot affect 
or impair the right of any person concerned. 
The account of advancements is a mere in
cident of the partition, affecting of course 
the extent and amount of the several por
tions, but not the title of the parceners. 
The distinction is between going into 
equity to complete the husban.d's title. and 
going there for some purpose 111 regard to 
the property after the title is completed. In 
the former case, the wife's equity attaches; 
in the latter, it does not. Going into a 
court of equity for an account of advance
mcnts and partition of real estate descended 
and in possession of the heirs, is a case of 
the latter kind. And so is goin,; there to 
enforce a judgment lien UpOIl • husband's 
interest in his wife's portion of the estate. 

It is further argued, that it does not ap
pear of what the advancements consisted, 
whether of real or personal estate; and that 
Poindexter and wife may h.,·e been entitled 
to more personal, and less real estate than 
they received in the division.· See Code, 
p. 525, ch. 123, 115. The answer to this 
argument is, that the partition was fairly 
made, was not excepted to, and has been 
confirmed by the court. It must therefore 
uow be considered that they received their 
due I1l1d relative portion of the real and per
~nal estate. 

I think there is no error in the decree of 
the Circuit court, and.am for affirming it. 

The other judges concurred in the opin· 
ion of Moncure, J. 

Decree affirmed. 

381 ·Spengler v. Davy. 

.JuLY Term. 1&. Lewisburg. 

I. CoDtiDuancu-N~llpnce In PreparlDC for Trial
eueatBar.·-Itlslmportant to defendaDt to pron 
tbe precise sum of money paid to plalDUff and tht 
date of paymeDt. aDd be bas summoDed a witnesx 
to prove It. but be bas not Informed the witneS8 
wbat be was expected to prove. and thouarb tht 
witness was In posseBBloD of the books.. wblcb 
would bave enabled blm to Irlve the evidence. not 
knowlnll" that he would be called to Irlve theevi
dence. he had not examined tbe books. and they 
were not at tbe place of trial. The defendant waa 
CDlpably nell"lIl1"ent In not InformlDg the wilnes.. 
what was the point to which he would be examined 
and havlnll" had two continuances, the court prop· 
erly refl18ed to arrant him a conUnuance In the 
cause. 

:I. lRemoval of Cauu-Wben IRIcbt LoA.t-A calJR 
which had been pendlDg In a Connty conrt for 
more than a year, Is called for trial, and a motion 
by the defendant for a continuance Is overrDled: 
and he then moves the court to remove the case to 
tbe Circuit court. The moUoD Is properly over 
ruled.* 

... Attacb_DU -- Probable Ca_ for $alae 0aLf
.Justifiable probable cause for suing out an attacb· 

·See lI"enerally. monQlrraphlc tID" OD "Contlnn
ances" appended to Barman v. Bo .... e. rT Grall. 671: 
also. foot·note to The Bland and Giles Conn ty .Juder 
Case. 88 GratL 448. 

tlRemovai of Caue.s-WbeD IRIcbt LoA.-ln Bop· 
head v. Baylor. 16 GratL 1011, and ItO". it Is said: 
"After the motion to continue .... as overrDled. 
a motion was made to remove tbe cause to tht 
circuit conrt because It had been peDdlng In the 
county court more than twelve mODtbs. The coart 
properly refused to remove the cause at that timt'. 
as has been decided In tbe case of /1pefJqUr 1'. ])aer. 

liS Graft. 1181_" 
The principal case Is cited aud followed ID .Jeleutu 

v. Coleman. 2ll W. Va. 227. Il3O. 
~Code. ch_ 174. f 1. p. 637: Sess. Acts 18110-61. P. 34. 

"Where any suit. motion or otber proceedlulI". sball 
have remained pendlnll". In a County or CorporatioD 
court more than a year wltbout helnll" determlntd. 
lIuch court. on lbe motion of any party to sucb suit 
motion or other proceedlDII". or his representatin 
(without noUce). shall order It to be removed to tht' 
Circuit court having jurisdiction over sucb countJ" 
or corporation." 

SAtttu:bments-Probabie c:a.... for !iaIac OIIt.-ID 
Vinal v. Core. 18 W. Va_ Co. It Is said: .... y condnsioD. 
tberefore. Is that probable cause for Instltnti~ a 
prostcuUon Is sucb a state of facts actually en.~tiD( 
known to tbe prosecutor penoonally or by Informa· 
Uon derived from otherR. as would ID law jn5tlfy tht' 
settinll" on foot of the prosecution. tbat Is, Bucb as III 
tbe ·judll"Ment of the court would lead a man of 
ordinary caution acUng conscientiously upon th_ 
actual facts to believe the persoD irD11ty. 'l'b_ 
views are sustained In my judll1lleDt not oalY by 

854 



16 GRATT. SPBNGI.KR Fl. DAVY. 382,388 

ment ualnst the effects of a debtor. III. a bellef by 
the attacbln6r creditor In the existence of tbe facts 
essential to the prosecution of the attachment. 
founded uPon such circumstances as supposlnlf 
him to be a man of ordinary caution. prudence 
and ,ndlfment.. were Bulftctent to produce 8uch 
belief. 

•. Malldou Pr08eC1ltioa-Prom What Malice May Be 
Inferred.-Tbe Improper motive. or want of proper 
motive. Inferrible from a wroulfful act based upon 
no reasonable jfround. constitutes of Itself all the 
malice deemed ellBentialln law to the maintenance 
of the action for malicious prosecution. 

S. Pleadlai-Mallclous PrOMClltion-Deciaratlon-lr. 
Feplarlty Cured by Verdlct.-In an action for 
maliciously Bulnlf out an attachment a&,alnllt tbe 

reason, but by the wel&'ht of the authorities. See 
Mowry v. Miller. a Lellfh filii; 8pefI(Jkr e. lJaW. Jil 
Gratt. I8J: Scott'" Boyd v. Shelor. Ill! Gratt. 906: 
Munna v. Dupont .e al .• 8 Wash., C. C. 81 (I Am. L. C. 
100): Hickman T. GrIllln, CI Mo. 87-41: Adams v. 
nsher,8 Blackf. 841: Raulston v. Jackson, 1 Sneed 
'1112: Faria v. Starke, 8 B. Mun. H: Hall v. Hawkins, 
1\ Humph, 267 __ : Hall v. Suydam, CI Barb. 84"*: 
Wlneblbble v. Porterll.eld, II Barr. 187: Lawrence v. 
Lanninlf ... Porter (Ind.) IIICI: Jacks v. Stimpson, 18 
nl. '701: Wheeler v. Nesbitt, 1M How. (U. S.) 1144." 

See also, the followlnlf cases cltlnlf the principal 
case for the above proposition: Burkbart v. Jennlnp, 
II W. Va. 257: Forbes v. Human, '111 Va. 180: Scott v. 
Shelor, Ill! Gratt. 8011, and Me.: Clall.ln v. Steenbock.18 
Gratt. 855, and Mee. See Womack v. Circle. 811 Gratt. 
1411, and ,.ole, where the prinCipal case Is cited. 1 Va. 
Law Re6r. l1li8. 

Mallc:tou. Pruecatlon-Pro .. What Malice May Be 
laferred.-The improper motive, or want of proper 
motive, Inferrible from a wronlfful act based upOn 
no reasonable "ound, conatltutes of Itself all the 
malice deemed eSBentialln law to the malntenance 
of the action for malicious prosecution. 

The above proposition Is approved In Forbes v. 
Human. '111 Va. 181: Scottv. Shelor. Ill! Gratt.II06, and 
!IOU: Jerman v. Stewart. 18 Fed. Rep. 1171. all citln6r 
the principal case. But In the last-named case the 
action was under a TennellBee statute whIch allowed 
the defendant In an attachment proceedlnlf to 
recover from the plaintiff who falls to prosecute 
his suit with effect, the actual damues sustained. 
whether there was any malice or want of probable 
cause or not. 

Pleadlnlf aad Practlc:e-Declaratlon-Irretralarltles 
Cared by VenHc:t.-In State v. Purcell. 81 W. Va. .... 
1\ S. E. ReP. 801. It Is said: "From the view we bave 
taken of the main question In this controversy. It 
becomes Immaterlal to Inquire whether special 
damalfes were sustained by the relator or not.. as 
the 'udtrment which the courtshould have rendered 
would have been the same In either event. Not 
bavlnlr demurred to the declaration. wbatever 
errors were committed by the plalntlff appearlnlr 
on the face thereof are after a trial of the action 
by tbe conrt by consent of parties. as well as after 
a verdict. cured by the statnte of jeofalls. unle!18 
there be omitted somethlnlrso essential to the action 
• • • that 'udtrment accordlni to tbe law and tbe 
Tery rllfh t of the ca.,e cannot be Irlven. Section 8. 
eh. 184. and I 29. ch. 125. Code: Holllday's Ex'rs v. 
Myers. JI W. Va. 2811: 8_'er II. Daw. JIl Grate. 88J." 

The principal case Is also cited and appro..-ed In 
Burkhart v. Jennlnp. 1 W. Va. 257: Holliday v. 
Myers. JI W. Va. 1lIID. m. !!88. 

effects of the plain tiff. the declaration allell'es. tbat 
the attacbment was sned ont "wronlfful1y and 
wlthont Ifood canse." Instead of "mallclonsly "nd 
without probable canse." Tbonll'h ~hl" w .... lrrell'u-

lar.it Is cured by the verdict. I 

382 -This was an action of trespass 011 
the case, brought in September 1854 

in the County court of Warren county, hy 
William Davy against Samuel M. Spengler, 
for maliciously suing out an aU.achment 
against the property of the plaintiff. The 
declaration charged, that "the said Samnel 
M. Spengler wrongfully and without good 
cause, sued out," &c., and afterwards, to 
wit, on, &c., "wrongfully and without good 
cause caused certain property of the said 
William Davy to be taken and seized under 
said attachment." 

At the November term of the court an 
issue was made up on the plea of "not 
guilty," and the cause was continued from 
term to term until the March term 185i. 
These continuances were general, except at 
the May and November terms 1856, whpn 
the cause was continued for the defendant. 
At the March term 1857, when the cause 
was called, the defendant by his counsel 
moved the court to continue it until the next 
term; and the counsel stated that he was 
credibly informed and believed that a ma
terial fact, viz: the date and amount of a 
certain payment made by the Manassas gap 
rail road company to the plaintiff (who was 
a contractor to build the abutments and 
piers of a brirlge for the company over the 
Shenandoah river in the county of Warrt'n) 
at, or a short time before, the time of the 
plaintiff's leaving the county of Warren, 
they were not able to prove by the witness, 
who was present on behalf of the defendant, 
unless he had the books of the said com
pany, in which he had made the entry of 
the date and amount of the same. But 
there was no proof that witness had been 
informed what they wished to examine him 
about, or that he was requested to examine 
the books. And the counsel for the plain-

tiff aske3 what was expected to be 
383 proved *by the said entry as to the 

date and amount aforesaid; and in 
reply, the counsel for the defendant said 
they were not able to tell the exact day or 
the exact amount thereof. Wbereupon the 
counsel for the plaintiff stated they were 
willing to admit that the plaintiff receiyed 
a large estimate a few days before Christ
mas, and a few days before the plaintiff 
left the county of Warren in the year 1853: 
which the defendant's counsel stated they 
were unwilling to receive in the place of 
the fact stated by the entry itself. 

But the court referring to the frequent 
continuances of the cause as they appeared 

ICode. ch. 181. S 3, p. 680. "No juument or decree 
shall be stayed or reversed" • • • • • "for an)' 
defect.. ImperfecUon or omission tn the pleadlnlf'" 
which conld not be reJrarded on demurrer. or for any 
other defect. I mperfectlon or omission. which mhrh t 
have been taken advantalfe of on a demurrer or 
answer. but was not YO taken advant&lre of." 
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upon the record, overruled the motion. 
And thereupon the defendant excepted. 

.\fter the motion for a continuance of the 
cause had been overruled, the defendant 
moved the court to order the case to be re
moved to the Circui t court of Warren county. 
But the court overruled the motion, and 
directed the jury to be sworn therein to try 
the issues joined: and the defendant ag"ain 
excepted. 

On the trial the jury foutld a verdict for 
the plaintiff for five hundred and sixty-six 
dollars sixty-six cents damages. And the 
defendant moved the court to set aside 
the verdict and grant him a new trial, on 
the grounds thatit was contrary to the evi
dellce. and that the damages were excessive. 
But the court overruled the motion, and 
entered up judgment upon the verdict: and 
the defendant again excepted. The facts 
are stated in the opinion of Judge Daniel. 

The case was taken to the Circuit court 
of Warren county by supersedeas; bllt at 
the August term of that court for 1857, the 
judgment was affirmed. And thereupon the 
defendant applied to this court for a super
sedeas; which was allowed. 

The Attorney General, for the appellant. 
Baldwin and Philip Williams, for the ap

pellee. 

384 "DANIEL, J. It seems to me that 
the plaintiff in error has failed to 

show good ground for reversing the judg
ment, in the refusal of the County court to 
continue the cause on his motion. 

It is not to be denied that the fact, which 
the plaintiff in error, through his counsel, 
IItated he expected to prove by the witness 
ill court, if an opportunity was afforded him 
to refer to certain books to which he could 
not then have access, was one which might 
have a very material bearing on the case. 
Proof that the defendant in error, at, or a 
short time before the date of his leaving 
the county of Warren, had received a large 
sum of money, might, i11 the absence of 
proof that he had honestly paid it to his 
creditors, or other explanation, obviously 
go far towards establishing that the plain
tiff in error had proper grounds for suing 
out his attachment. It appears, however, 
from the certificate of the judge, that there 
was no proof that the witness had been in
formed what he was to be examined about, 
or that he had been reqnested to examine 
the books; that, on its bein~ demanded of 
the counsel of the plaintiff in error what 
they expected to prove by the books In re
spect to the amount of the money aforesaid 
and the date of Its payment, they replied 
that they were not able to tell the exact day 
nor the exact amount; and that the counsel 
for the defendant in error thereupon ex
pr .. ssed their willingness to admit that their 
client received a large estimate a few days 
before he left the county; which the coun
sel for the plaintiff in error stated they 
were unwilling to receive in place of the 
fact stated by the entry itself. 

It does not appear that the plaintiff in 

error was present. It does not appear that 
he had informed his counsel of the date and 
amount of the payment in question; or that 
he indeed knew himself what the boob 
would disclose in respect to that matter. It 

is not stated that the witness bad 
385 been expected to be "able to prove the 

exact date and amount of the payment 
without a reference to the books; nor is 
any reason suggested why there should or 
might have been any such expectation. 

Under such circumstances, I cannot UIS· 

dertake to say that the County court har. 
not properly exercised its discretion. TM 
plaintiff in error was plainly remiss in not 
notifying the witness what he expected te 
prove by him, so that he might refer te 
the books if necessary; and when we take 
into consideration the further fact that the 
plaintiff in error had already been indulged 
with two continuances of the cause. the 
fair conclusion is that if he has lost the 
benefit of any important fact on the trial 01 
his case, such loss is due, not to any in
justice or harshness in the ruling of the 
court, but to his own culpable negligence. 

It seems to me further, that the County 
court did not err in overruling the motio. 
of the plaintiff in error to remove the c:aM 
to the Circuit court of Warren county. 

It must be conceded that the words of the 
law under which the motion was made seem 
to be very plain, and to leave but little room 
for construction. It simply declares that 
when any suit shall have remained pend· 
ing in a County or Corporation court more 
than a year without being determined, such 
court, on the motion of an,. party to sucll 
suit or his representative (without notice), 
shall order it to be removed to the Circuit 
court having jurisdiction over such county 
or corporation. Code, ch. 174, • 1, p. 657. 
The pendency of the suit for more than a 
year without being determined, would, giy
ing to the words of the section their full 
ordinary "meaning, seem to be all that i5 
required to make it imperative upon the 
court to remo,-e it. Yet it would be absurd 
to suppose that such could have been the 
real intention of the legislature. It i5 

manifest that in some instances a 
386 rigid enforcement "of the law accord-

ing to the letter, would conflict witla 
other laws, and do violence to rights which 
we cannot for a moment suppose it was the 
purpose of the legislature to disturb or im· 
pair. The legislature could not have de
signed to vest a party with the absolute 
right, by his mere motion, in the midst of 
a trial before the jury, to arrest the prog
ress of the cause, and have it ordered up 
to the Circuit court. Notwithstanding. 
therefore, the peremptory and unqualified 
language of the law, the utter want of 
justice and propriety manifest in a strict 
compliance with its letter, renders it indis· 
pensable that the courts, in administering
it, should put some restrictions upon its 
terms, and make some exceptions to a lit· 
eral observance of its requirements. 

It is obvious, from the very nature of the 
subject, that the courts must have some CGU-
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trol as to the time at which, in the course 
and order of the proceedings in a cause. 
they will entertain such motions. The law 
embraces as well all the causes in chancery 
as all the cases at law which may have 
been depending for more than a year in 
the County courts. Was it the design of 
the legislature to give to a party the right. 
after the argument in a chancer.v cause 
has commenced, abitrarily, to stop the 
argument and remove his case to the Cir
cuit court? Is a plaintiff, in an injunction 
eause. who has made an unsuccessful mo
tion for a continuance, to be allowed, by 
such a step, to stay the action of the court. 
and avoid a dissolution of his injunction? 
Or, to take the case before us, has a party 
to a suit at law, who has made a motion 
to continue, which has been heard and 
overruled, a peremptory right to thwart and 
reverse the decision of the court and defeat 
his adversary of a trial by removing the 
case to the Circuit court? Each of these 
questions must, I think, be answered in the 
negative. 

A reference to the provisions of the 
387 lst and 2d sections *of chapter 174 of 

the Code, and the previous laws on 
the subject. renders it manifest that the true 

. object of such legislation has been to in
sure to parties to suits in the County and 
Corporation courts, the speedy and impar
tial trial of their causes. The removal of 
a cause to the Circuit" court, after it shall 
have been pending in a County or Corpora
tion court for more than a year. on the mo
tion of anyone of the parties, is one of the 
means which the legislature has provided 
for attaining the ends in view. The lan
guage of the section in which this provi
sion is made, it is true, is mandatory and 
not permissive; still. the nature of the sub
ject. as I have said. forbids the idea that a 
court, in passing upon such a motion. has 
not a right to consider it in reference to 
the then state and condition of the cause 
in which it is submitted. 

Upon such a refel'ence in the present case, 
without instituting any further enquiry 
into the objects of the motion. the County 
court must have seen that the ine\'itable 
effect of granting it would be, not to fur
ther but to defeat the purposes of the law. 
and to allow the plaintiff in error to baffle 
and set at naughttbe action of the court in a 
matter upon \'\"hich he had just before in
voked its judgment. and visit his adversary 
with the very evil for which it was the 
design of the law to afford to both parties 
an efficient remedy. 1 think the motion 
wa!! properly overruled. 

The question next to be considered is, 
whether the County court erred in overrul
ing the motion for a new trial. And in 
considering this question. we have to en
quire, first, what it was incumbent on the 
defendant in error to prove; and secondly. 
whether he has proved it. The elements of 
the action are malice and the want of prob
able cause. In the celebrated case of John
stone v. Sutton. 1 T. R. 493. 545. the 
essential ground,of the' action was declared 

to be that the procl'edings complained 
of were had without a probable 

388 *cause, inasmuch as from tbe want of 
such cause the other main ingre

dient. malice, may be, and most commonly 
is implied; wbilst from the proof of express 
malice the want of probable cause cannot 
be inferred. That ,'\"as the case of an ac
tion for a malicious prosecution before a 
court martial; but tbere is no material 
difference between such actions and actions 
for the malicious prosecution of civil suits 
in respect of the grounds on which they 
rest. 

In the case of Manns v. Dupont &: al., 3 
Wash. C. C. R. 31, probable cause is said 
to be "a reasonable ground of suspicion. 
supported by circumstances sufficiently 
strong in themselves to warrant a cautious 
man in his belief that the person accused 
is guilty of the offence with which be is 
charged." In Hare &: Wallace's notes to 
tbis case, 1 Amer. Lead. Cas. 213, the an
notators select this as one of the best defi
nitions of the term that has been given. 
Modifying the definition ao as to adapt it 
to such a case as the one before us, we may, 
I think. properly define juatifiable probable 
cause in cases of the kind to be, a belief, 
by the attaching creditor, in the existence 
of the facta essential to the prosecution of 
his attachment, founded upon such circum
stances as, supposing him to be a man of 
ordinary caution, prudence and judgment, 
were sufficient to induce such belief. 

It is true, that in the case of Mowry v. 
Miller, 3 Leigh 561, Judge Tucker, in de
livering the opinion of tbe court, said, that 
as no man can maintain an action for 
malicious prosecution, where ther~ waa 
probable cause. it was obvious that those 
words ahould be made to refer to the state 
of fact as it respects the person prosecuted, 
and not to the degree of knowledge of that 
fact in the party prosecuting. It will be 
perceived, on a reference to the case, tbat 
the action there was against the defendant 
for having procured a third person to insti-

tute a malicious prosecution for felony 
389 *against the plaintiff. There was a 

demurrer to the declaration; and Mr. 
Stanard, in the course of his argument, had 
endeavored to sbow that tbe declaration was 
defective in that, according to the fair 
meaning of its allegations, it did not allege 
that tbe defendant, without probable cause. 
advised and procured the prosecutor to in
stitute tbe prosecution, but that he advised 
and procured the prosl'ctttor, without prob
able cause, to institute it. Tbe judge, in 
his notice of this objection, bad already 
shown conclusively, by a reference to the 
declaration, that tbe objection was witbout 
any sufficient foundation, inasmuch as the 
charges of malice and probable cause stood, 
in tbe declaration, in connection. not only 
with the institution of the prosecution, 
but with the agency of the defendant in 
averring and procuring it. Tbe proposition 
of law under consideration, subsequently 
stated by him, was, therefore, obviously, 
in his view, not essential to the decision of 
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the case, and we may hence fairly conclude, 
was not weighed with the same degree of 
care that he would have bestowed upon it 
had he taken a different view of the true 
meaning of the declaration. No case was 
cited by the learned judge in support of the 
proposition; and carried out to its full ex
tent, it is opposed by the current of au
thority, and is, as I conceive, clearly 
inconsistent with the true theory of such 
actions. To refer the question of probable 
cause exclusively to the state of fact as it 
respects the person prosecuted, would be in 
effect to allow a party sued for a malicious 
prosecution to say to the plaintiff, by ,vay 
of defence. "it is true you are innocent of 
the offence with which you were charged, 
and at the time of instituting the prosecu
tion I knew of no circumstance to justify 
me in believing you to be guilty, and did 
not so believe, but I ha,'e since ascertained 

that there existed at the time certain 
390 facts and circumstances, *which, had 

they been then known to me, would 
have warranted me in believing you guilty." 

The law, in departing from the ordinary 
rules of pleading and proof, and imposing 
upon an innocent man, wronged by a crim
inal prosecution, the burden of negativing 
probable cause as the foundation of the 
prosecution, does not proceed upon the idea 
that he is in fault in having become an 
object of suspicion, but upon considerations 
of public policy, requiring to some extent a 
sacrifice of private rights. Crime would 
often go unpunished for the want of some 
one to set on foot its prosecution, if the 
prosecutor waa in all cases to be held 
bound to make good the charge; and it is 
thoutht to be better that innocent men 
should sometimes have to aubmit without 
redress to the hardship and injustice of 
being falsely charged with crime, than that 
the ml!mbers of the community should be 
deterred from the exercise of a proper dili
!;fence and activity in bringing offenders to 
Justice, by the fear of exposing themselves 
to suits by persons prosecuted upon appear
ances of guilt which turn out to be falla
cious and deceptive. No considerations of 
the public good, however, can require that 
the partial denial of redress to innocent 
men falsely charged with crime, on the one 
hand, or the protection to those who hon
estly engage, upon reasonable grounds, in 
the prosecution of supposed offenders, on 
the other, should be extended to the case of 
an innocent man visited with the evils of 
a criminal prosecution instituted against 
him by one having at the time no belief in 
his gUilt, and ignorant of any circum
stance calculated to produce such belief. 
Accordingly, the cases are, generally, found 
holding that probable cause consists in the 
concurrence of belief of guilt with the ex
istence of facts and circumstances, suffi
ciently strong to warrant such belief; or, 

in other words. that probable cause 
391 is, substantially, *belief of guilt 

founded on reasonable grounds. Cabi
ness v. Martin. 3 Dev. Law R. 455; 
Ralston v. Jackson. 1 Sneed's R. 128; Hall 

\'. Suydam, 6 Barb. S. C."R. 83; Foshay v. 
Ferguson, 2 Denio R. 617; Siebert v. Price. 
S Watts & Serg. R. 438; Faris v. Starke. 3 
B. Monr. R. 4; and cases cited in 1 Amer. 
Lead. Cas. 213-14. 

Applying these principles to the facts of 
the case, it is difficult to conceive how the 
jury could well have rendered any other 
verdict than the one they gave. 

.The leading hcts of the case are, that 
Davy had contracted with the Manassas 
gap rail road company to build the abut
ments and piers of a bridge across the south 
branch of the Shenandoah, abutting, on one 
side, on the lands of Spengler: that he had 
lived in Warren county about eighteen 
months before the suing out of the attach· 
ment, and that he had been at work on the 
bridge from February 1853 to the 26th of 
December 1853," say ten months; during 
which time he boarded with Spengler, the 
plaintiff in error: that he employed a large 
number of hands, and in the months of 
November and December had forty-two 
hands at work on the bridge: that he had 
received from the company, a few days 
before the 26th of December, a: large esti
matI! on account of work on the bridge, the 
exact amount of which was not known. 
and that on that day he paid out to his 
hands who were present, about two thou· 
sand dollars, leaving something still due to 
some of them, of :whom be asked at the 
time whether the amounts severally paid 
to them would do; that he paid nothing to 
Spengler, or Richards, or Massie (who also 
took out attachments) at that time, neither 
of them being present: that on the same 
day he went to Winchester on his riding 
mare, carrying with him most probably no 
other property or money than enough money 
to pay his expenses, stating to his manager 
(the witness), about the time of leav· 

inK. that he was going to Winchester 
392 *to purchase steel: that he le~t upon 

the lands of Spengler all the pt'operty 
afterwards attached, consisting of goods in 
a store-house, tools necessary for the pros
ecution of the ,,'ork, etc. ; of the value of 
which we have no further proof than that 
it was sufficient to pay the amount of Speno 
gler's judgment, and that he had no other 
property in the state, unless something 
was due him from the company: that the 
wife of Davy at that time resided in Wash
ington city, and that he always considered 
that place his home: that Davy was seen 
in Winchester on the day he left the work. 
by a witness, to whom he stated that he 
intended to return the next day; that OD the 
night of the day just first mentioned. hI." 
was seen in Winchester by another witness. 
who states that at hiB request he accom
panied him to two hardware stores to pur
chase steel, but that Davy declined buying. 
saying that he could get it in Alexandria 
at a lower price, and would purchase there: 
that there was a considerable fall of snow 
the same night. but whether it had fallen 
before the occurrences stated by the last 
witness. is not shown: that on the 2d of 
January after the holidays, and after the 
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snow had abated, the manager of Da\"y went 
to work on the bridge with twenty-five 
hands, and continued at work till the 9th 
of .January, when Spengler's attachment 
was levied: that on the 17th of the same 
month Davy returned, bringing the mare 
on \vhich he had ridden off: and that 
after some interruptions to the work, caused 
by the levy upon the tools and other prop
erty, and their subsequen t sale, the prosecu
tion of the work was fully resumed in 
February, and continued by Davy and his 
hands, till it was completed in October 1854. 

It was further proved, that up to the time 
of the suing out of the attachment the credit 
of Davy was good" and that he was regarded 
as a man of integrity. 

It was also proved by the manager 
393 of Davy, that *shortly before the 

suing out of the attachment. Spengler 
came to him and enquired whether he or 
the clerk or any of his hands had heard 
from Davy, and also whether he had ever 
known Davy on any other occasion to be so 
long absent from his work; and that in 
reply he informed Spengler that Davy had 
not been heard from since he left, so far as 
he knew; but that he supposed that owing 
to the snow Davy had supposed that the 
work would be suspended for a while, and 
had gone to Washington to see his wife; 
that he had known him once to be absent 
for three weeks whilst engaged on another 
work in Warren, and that when he then 
left he requested the witness to attend to 
the work in his absence for him, and· did 
not fill: any time for his return. 
It was also proved by one of Spengler's 
witnesses, that he lived at Spengler's house 
at the time of the suing out of the attach
ment, and for some time before; that he 
had frequently heard Davy complain that 
he was not making any thing on the work, 
and wished he was away, and he seemed to 
be out of humor with the place. . 

No witness gives evidence of any other 
fact or any other declaration by Davy than 
what is disclosed in the foregoing state
ment, tending in any degree to show a pur
pose on his part to remove his property. 
It was all left on the premises of Spengler; 
and there is an entire absence of proof go
ing to show that Davy had made any at
tempt to carry it away, or to sell it or assign 
it. The fair inference from the facts is, 
that the estimate he re;:eived was fairly 
distributed out amongst his hands, accord
ing to their claims and wants; and thAt he 
contemplated the faithful prosecution and 
completion of the important work on which 
he was employed, was to be presumed from 
the fact that, after the slight interruption 
to its progress occasioned by the holidays 

and the fall of the snow, his manager 
394 had *resumed the work with a strong 

and sufficient force, alld was actively 
engaged in its prosecution at the time the 
attachment was sued out. 

That it was not an unusual thing for Davy 
to absellt himself from the work on visits 
to Washington, is direoctly inferrible from 
the statement of one of the witnesses, that 

his usual mode of traveling to Alexandria 
and Washington ,vas by'the rail road, which 
was completed to a po~nt within six miles 
of the bridge; and when it is considered 
that Davy boarded with Spengler, and that 
the latter could not well be ignorant of the 
fact that his wife resided in Washington, 
it is difficult to conceive why, unless he 
was too ready to indulge in suspicion, he 
should not, on a view of the facts before 
him. have been satisfied with the very rea
sOllable manner in which the absence of 
Davy was accounted for by his manager. I 
can see no ground on which Spengler could 
have reasonably founded a belief that Davy 
had removed or was about to remove his 
effects so as to endanger the collection of his 
debt. In the absence of such ground, the 
jury had a right to infer malice; which in 
such cases is to be understood in its legal 
sense, and not in its popular signification 
of anger, malevolence or vindictiveness. 
The improper motive or want of proper 
motive inferrible from a wrongful act based 
upon no reasonable ground, constitutes of 
itself all the malice deemed essential in law 
to the maintenance of the action; and the 
most charitable construction of Spengler's 
motives in suing out the attachment that 
can be given, is, that he acted upon slight 
circumstances of suspicion, inducing an 
unreasonable solicitude, on his part, for the 
safety of his debt, and a corresponding 
want of consideration as to the serious and 
irreparable wrong which his harsh proceed
ing was calculated to intlict upon the credit 
and other interests of his debtor. 

The propollition advanced in the 
395 course of the argument ·here, .that 

Davy was precluded by the judgment 
on the attachment from showing that 
Spengler had no reasonable ground to be
lieve that he was removing or had removed 
his effects, &c., is met by the answer tha~ 
no objection was made to the introduction 
of any of the evidence in the court below. 
Davy did not return till after the judgment 
against him for the debt claimed had been 
rendered, and an order made for the !!ale of 
the attached effects. 

If, upon the rehearing of the case, irreg
ularly obtained upon his petition, it was 
competent for him to have gone into the 
question whether the attachment had been 
founded on reasonable grounds (about which 
I express no opinion), it appears no such 
issue was tried or tendered. On the trial 
the plaintiff in error, if he could have re
lied on any estoppel. failed to do so, and 
there seems to have been a free, fair and full 
trial on the merits. 

As to the objection that Davy was entitled 
to recover no damage growing out of the 
sale of his property, as he failed to stay the 
sale by giving bond, it seems to me suffi
cient to say that, supposing it competent for 
him to have pursued such a course, and that 
it was within his power to give such bond, 
he was not bound to give it. His action 
proceeds on the ground that the suing out 
and prosecution of the attachment were 
wrongful and malicious. The plaintiff in 
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the attachment was acting '\t his own peril, 1819; and was re-enacted in 1849. wi th slight 
and cannot be heard to complain that the modifications, not necessary to be here no
defendant did not hinder him, in the sale ticed. See Code of 1849, p. 680. 
which he was seeking to have, by comply- It is true, that broad and comprehensive 
ing with the onerous condition of giving as is the language of the provision, thi& 
bond and security to pay the jUdgment. court has felt called upon, on several occa
Besides, the loss occasioned by the sale of sions, to set some limits to its operation, 
his property was but an item in Davy's and to declare that there are some defects 
claim on account of damages, and the whole in declarations which are beyond its cure. 
~uestion of damage was fully before the Still it will be seen, on a reference to the 
JUry. cases alluded to, that none of them can be 

I call see no ground for interfering with used as precedents for excluding this caR 
the verdict of the jury on the alleged from the benefit of said provision. The 

396 ground of excessiveness. *The law first of them (in order), Mason v. Farmers 
has not, and from the nature of Bank at Petersburg, 12 Leigh 84, was the 

things, cannot set up any precise standard case of a suit by the plaintiff against the 
by which the damages are in such cases to president and directors of a branch bank, 
be fixed and ascertained; and the space is in which the declaration complained of 
necessarily broad, within the limits of them as "the president, directors and com· 
which the court must accept the verdict pany of the office of discount and deposit 
of the jury as the true and only measure of of the Farmers Bank at Petersburg. " Thill 
damage. In this case, the verdict is not so court held, that no judgment could be ren
heavy as to induce the belief that the jury de red, as the declaration was against par
have been in any degree inftuenced by prej- ties who could not be made liable to any 
udice or passion. action. There was no such corporation in 

The declaration in this case is irregular, existence. The declaration plainly showed 
in that it charges that the attachment was that the cause of action was against the 
sue':: out wrongfully and ,vi thout good cause, "president, directors and company of the 
instead of maliciously and without prob- Farmers Bank of Virginia." In the second 
able cause; and doubts have been suggested case, that of Ross v. Milne and wife, 12 
since the argument of the cause, whether Leigh 204, the declaration plainly showed 
this irregularity is cured by the verdict. that the plaintiffs had no cause of action, 
In the case of Ellis v. Thilman, 3 Call 3 and that the right demanded was in a 
(which was a case for a malicious prosecu- third person. And in the third case, that 
tion), the allegation was that the prosecu- of Boyle's adm'r v. Overby, 11 Gratt. 202, 
tion was malicious and without any just which was a suit against an admin
cause. In the case of Young v. Gregorie, 398 istrator ·for an alleged cause of action 
Id. 446 (case for the illegal suing out, &c., against his intestate, the declaration 
4)f an attachment), it was alleged that the alleged a cause of action which from its 
proceedings were had maliciously and with- very nature must have died with the person 
out any legal or justifiable cause. And in of the intestate. 
Kirtley v. Deck and others, 2 Munf. 10 In neither one of these cases was the~ 
(case for a conspiracy in preferring, &c., a any room for the inference of facts, sup
malicious prosecution for a felony), the plementary to and consistent with those 
allegation was that the defendants falsely alleged by the plaintiff, that could make 
and maliciously conspired, &c., to prefer a out a good cause of action. In each case, 
false and malicious prosecution, &c.; but the allegations of the plaintiff showed 
there was no averment that the prosecution affirmatively that he had no right to re
was without probable cause. In each of cover. 
these cases, it was held that the declaration The distinction between such cases and 
was radically defective, and was not cured the one in hand, is too marked to reqai~ 
by the verdict. In these cases, it was said comment. Proof that the attachment was 
that the words without probable cause, or prosecuted maliciously and without prob
!'orne equipollent expression, were essential able cause, would be entirely consistent 
to make a good declaration, and it was held with the allegation that it was prosecuted 
that the words without any just cause, in wrongfully and without good cause; and 
the first mentioned case, and without any it might well be that the very same testi
legal or justifiable cause, in the second, mon'y relied on to establish the latter aIle
could not be recehoed as equivalents for the gation, might furnish sufficient proof of 
,vords which the law required. It is to be the former also. 

observed, however, of all of these I am free to confess that I have not been 
,Wi cases, ·that they were decided in the able to bring my mind to a conclusion en· 

absence of some of the most sweeping tirely satisfactory as to the precise scope of 
of the provisions of our present statute of the provision under consideration. It seems 
jeofails, and more especially of that which to me, however, that if the present case 
declares that no judgment after verdict shall were to be excepted out of its operation, it 
be stayed "for any defect whatsoever in the would be a very difficult task to say at what 
declaration or pleading, whether of form or point such exceptions should stop. The 
C)f substance, which might have been taken I case is plainly within the letter of the 
advantage of by a demurrer, and which shall 'I statute ; and I can see no sufficient reason 
not have been so taken advantage of;" for supposing that it is not within its 
which was first introduced at the revisal of, meaning; whilst I am entirely satisfied 
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that the case has been ftllly tried and justly 
decided on its merits. The supposed defect 
does not appear to have been, in any man
ner, brought to the notice of the County 
court; it is not assigned as one of the 
causes of error in the petition for a super
sedeas to the Circuit court; nor ill the 
petition to "this court; nor (if noticed at all) 
in the argument here, was it insisted on 
as a ground for arresting the judgment. 

Under these circumstances, it seems 
399 to me that the ·just and proper mode 

of disposing of the question IS simply 
to read and administer the law in respect 
to it as it is written, leaving to the court, 
on some future occasion, when aided by 
the arguments of the bar, the task of ascer
taining and setting ont with more fullness 
and precision t.1Jan has been yet attempted, 
the exact meaning and limits of the stat
ute. 

I see no error in the judgment, and am 
for affirming it. 

The other judges concurred in the opin
ion of Daniel, J. 

Judgment affirmed. 

400 ·Marks & als. v. Hill & als. 

October Term, 18IiIl. Richmond. 

I. Oeeda of'Trll5t to Secure Credltors- .Contlnuatloa of 
Bualneu by Tnutee. S-A provision In a deed of 
trust to secure creditors, that tbe trustee may 
continue the business and replenish the stock. If 
Intended merely a.~ a means of reallzlnlr the trust 
fund. and with a view to winding up the business, 
III nOl fraudulent per .e. so as to avoid the deed. 

2. Same-SalDo-tBlDploYlDont of Orantor to Condact 
Basl_rIn such a case a proviSion In the deed 
that one of the lrI"antors shall attend to the bUBI· 
ness. but he bel nil' under the control of the trustee, 
who may at any time on his motion. and shall at 
the request of creditors. sell the property at 
auction. Is not fraudulentp.r u, 80 as to avoid the 
deed. 

J. Partnenhlp-Appllcatlon of Social Bffect. to Pay 
Indlvldaal Debts.*-Partnershlp effects may be 
applied. by the c()ncurrence of tbe partnerM, to pay 
an Individual debt of one of tbem, If the other 
receives a sumclent consideration therefor, thougll 
they may be unable to pay all·thelr partnership 
debts. 

4. Sam_Same-Cue at Bar.-H and N form a part· 
nershlp. each to put In two thousand live hundred 
dollars. N borrows the money on his own nate 
with security. H is unable to borrow on his OWll 
credit: and with the consent of N lrives the note of 
the lirm for the amount. They fall. and agree that 
both notes sball be paid out of the partnership 
as.~ets: and the a.~sets are conveyed In trust t. 
secure these debts as well as other partnership 
debts. The alrreement Is upon a sumclent con
sideration, and valid alralnst partnership creditor" 
not secured by the deed. 

II. Fraa4ulentCoaveyaace-Prayer for Oeneral Rellef
RICbt to an Accoant-rIn a b\ll by creditors to set 
aside a deed of truRt for payment of debts. on the 

See the principal case cited In Gordon v. Cannon. 
18 Grall. 400: Catt v. Knabe Mflr. Co., 98 Va. 7tO. 28 S. 
E. ReP. 246: Harden v. WalrDer. 22 W. Va. 886, 8: 
Landeman v. Wilson. 29 W. Va. 124, :II S. E. Rep. 21. 
(dlssentinlr opinion of SNYDER, J.): Conaway Y. 

Stealey, 44 W. Va. 1611. 28 S. E. Rep. 7Il6: In all of 
which cases the· principal caBe Is cited as authority. 

Sa_-lDcoas .. tent R_noatlon by Orantor.-In 
Perry v. Shen. Nat. Bk., Z7 Gratl.1li7, the court Bald: 
"It was held by this court In Lanlr v. Lee, 8 Raq,d. 
410. 'that a deed of trust made by the debtor pro· 
fessedly for the Indemulty of certain preferred 
creditors, reservlnlr to the Irrantor a power over the 
property conveyed, Inconsistent with the avowed 
purposes of the trust, and adequate to the defeat 
thereof. was, because of such reservation. void as te 
any creditor thereby postponed.' Thill case. and 
the doctrines it established was amrmed and ap
proved In the cases of Sheppards v. Turpin, 8 Grall. 
873: ,Addington v. Etberldlre, 12 Gratt. 486: an,l 
Marks v. Hill, 1r. Gratl. 400: and may now be held as 
the settled law of this state. ,. See also, the l'rlnclpal 
Cate cited as to tbls l'roposltion In Wray v. Daven
port, 'i9 Va. 24: Saunders v. WaglrOner,82 Va. 11''<3: 
HUlrhes v. El,lIng, DB Va. 426. 2& S. E. Rep. 10;;. Se .. 

• Deeds of Truat to Secure Credlton-Contlnnatlod of also,loot-note to Perry v. Shen. Nat. Bk .. 21 Gratt. 
Bu.lnes.5~by Tru.tee.-It lIeem!! well settled In Vlr- 1liIi: loo/·note to Quarles v. Kerr. "Gratt. 48. 
&'Iula that" provision In a deed of assignment to In 5 Va. Law Relr. 1163, the editor lIaYS tbat carefUl 
secure creditors, that the trustee may continue the practitlouers are accustomed to study auew tbe 
business and replenlsb tbe stock In order to realize famous case of Marks v. Hill. 15 Gratt. 400. wbeneve,' 
the trust fund. and wind up the busluess. Is not called upon to draw Ireneral deed" of assllrDmeuts. 
fraudulent per u, NO as to avoid the deed. particularly those coverlnlr a stock of merchandl" ... 

The principal case was clted as authorizlug this which It Is deemed desirable to clO>le I>ut In the 
proposition In Williams v. I,ord.75 Va. tOl: Catt v. course of trade, and to authorize the trustee to re· 
Knabe Mflr. Co .. DB Va. 786, 26 S. E. Rep. 246: Hurst v. plenlsb wltb staple articles necessary to retain 01,1 
Leckie. D7 Va. 550. S4 S. E. Rep. 461: Harden v. Wag- customers and aid In disposing of tbe BtOCk.· The 
ner.22 W. Va. 864: Shattuck v. Knla-ht. 25 W. Va. editorial closes by Baylnlr that·tbe Vlrlrlnla practl· 
1iU8: Kyle v. Harveys. 15 W. Va. 729: J.andeman v. tloner, experienced or Inexperienced. would do well 
Willian. 29 W. Va. 726. 2 S. E. Rep. 216 (dlssentlnlr to carefully study the two cases of Marks v. Hili. 
opinion of SNYDER. J.>: Ullffnt>r v. )Ialrs. sa W. Va. and Hurst v. Leckie. D7 Va. 550. S4 S. E. Rep. 46~. 
1162. 11 S. E. Rep. 7. See al~o. ca!<eR collected In loot. before undertaking to draw elaborate deeds of a.,-
,.ot~ to Gordon v. Cannon, 18 Gratt. 887. slgnments. 

tSalDe-SalDe-BlDployment of Orantor to Conduct *Partnershlp-Appllcatlon 01 SocIal Bffect. to Pay 
Buslnu.s.-So. al!lo, a pro\'lslon In the deed. that one Individual Debts.-See principal case cited In Snyder 
of the grantors shall conduct the buslne,s under the v. LunRford. 0 W. Va. 229. 
control and direction of the trustee. who may at any lAs to aSRlgnments for the bene lit of creditors. set> 
time on his motion. and Rhall at request of crcdltorK, further. monographic nf)t, on "Voluntary and 
"ell the property at auction. Is not fraUdulent Fraudulent Conveyance.": monographic n/)t~ ou 
1_ 11.80 as to avoid the dee". j"Asslgnments for tbe Benelit of Creditors." 

8U1 



15 GRATT. VIRGINIA REPORTS. ANNOTATED. 
396,397. 

the attachment was acting '\t his own peril, 1819; and was re-enacted in 1849. with 
and cannot be heard to complain that the modifications, not necessary to be r 
defendant did not hinder him, in the sale ticed. See Code of 1849, p. 680. 
which he was seeking to have, by comply- It is true, that broad and compr 
ing with the onerous condition of giving as is the language of the provl 
bond and security to pay the judgment. court has felt called upon, on. se ' 
Besides, the loss occasioned by the sale of sions. to set some limits to Ib 
his property was but an item in Davy's and to declare that there are' 
claim on account of damages, and the whole in declarations which are be' 
question of damage was fully before the Still it will be seen, on a ref 
jury. cases alluded to, that none ( 

I can see no ground for interfering with used as precedents for exc' 
the verdict of the jury on the alleged from the benefit of said 

396 ground of excessiveness. "The law first of them (in order), ~ 
:e 

has not, and from the nature of Bank at Petersburg. 12 I 
things, cannot set up any precise standard case of a suit by the pl 
by which the damages are in such cases to president and director~ 
be fixed and ascertained; and the space is in which the dec1aT; 
necessarily broad, within the limits of them as "the presidet ' 
which the court must accept the verdict pany of the office of 

• .:J r"j.s~ 

: ~ntD t!".1! 
. .. !lola ...... 1.>; 

of the jury as the true and only measure of of the Farmers Ban~' 
damage. In this case, the verdict is not so court held. that no 
heavy as to induce the belief that the jury dered, as the dec1a 
haye been in .any degree influenced by prej- ties who could not 
udlce or passion. action. There w 

The declaration in this case is irregular, existence. The 
in that it charges that the attachment was that the cause 
!'ueC: out wrongf.ul.ly and without good cause, "president, d i' 
1Dstead of mahclously and without prob- Farmers BanI. 
a~le cause; and doubts have been suggested case, that of 
stnce the argument of the cause, whether Leigh 204, t! 
this irregularity is cured by the verdict. that the pI;· 
In the case of E\1is v. Thilman, 3 Call 3 and that ' 
(which was a case for a malicious prosecu- third per", . 
t~on), the allegation was that the prosecu- of Boyle'" 
hon was malicious and without any just whi 
cause. In the case of Young v. Gregorie, 398 i!'t' 
Id. 446 (case for the illegal suing out, &c.. a;..: 
f)f an ~ttachment), it was al\eged that the alleged 
proceedmgs were had maliciously and with- very 11:' • 

o~t any legal or justifiable cause. And in of tilt' : , 
KIrtley v. Deck and others. 2 Munf. 10 In , .. 
(ca~e .for a conspitl!;cy in preferring, &c., a any T'" 

malacl'!us prosecution for a felony), the ph:III'" 
allegata on was that the defendants falsely all ,'l" 
and malicious~y .conspired, &c., to prefer a Ollt 

false and mahclOus prosecution, &c.; but tIl<' 
there ,,:as no averment that the prosecution: at': 
was without probable cause. In each of c· , 
these cases, it was held that the declaration I 
was radically defective, and was not cured I • 

by the verdict. In these cases, it ,,'as saill ' 
that the ~ords without probable cause, ,." 
:~me eqUipollent expression, were essenti :' ; 
h make a good declaration, and it was 111"" 

t at the word~ without any just cause. 
:he lfirst mentioned case, and without ~' 
ega or justifiable cause, in the s'x ..... ' 

could not be reeeh'ed as equivalents f"T 
words which t he law required, It b I 

observed, however of all lit '" 
J9i cases, "that they w~re decick.\ ,. 

absence of SOlne of the most .. ,' 
~>f t~c provisions of our present t' 
Jeofalls, and more pecialty of tha 
declares that no judgynent after ", 
he staye,d "for aoy defect what ''ll' 
:~ec1arahon or p leading, 'whe-thef 

f substance, which might h:we 
advantage of by a demurrer aT • 
not. have been so taken ' "l' 
which was first introduc d 
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<ted that this case came 
;e of Owen, &:c. v. Body; 

,"and. 410, 425; Sheppards 
t t. 373; Spence v. Bagwell, 

udington v. Etheridge, 12 
nerican Exchange Bank v. 

1. R. 380; Whallon v. Scott, 
237; Hafner v. Irwin, 1 Ired. 

the debts to Bragg and to the 
.ank were the individual debts of 

Hchols; and they being insolvent 
~y made the deed, could not convey 

.nership assets to pay them to the 
of the partnership creditors; and if 

.ebt of Hill to Bragg, being secured 
,e partnership note, might be paid out of 

partnership assets, that was not the case 
to Nichols' debt to the bank; and there 

as no consideration to sustain Hill's con
\'eyance to secure that debt. The deed 
therefore was void as to both, or at least 
one of these debts; and as it did not give 

JI the surplus of the fund devoted to the sat
tle isfaction of these debts to the other cred

the itors secured by the deed, the appellants 
uted were entitled to have this fund applied to 

,. any satisfy their debts. On the last point. he 
tlissed referred to Coly. Part .• 914 to 918; Tate 

.tintitJs v. Liggat, 2 Leigh 84. As to the power of 
an ap- one partner to convey assets of the partner

ship to pay the debts of the other, he 
referred to Hutchison v. Smith • 

406 .., Paige's R. 26; Nicholson v. Lea-. isted: 
" because it 
carryon the 

.. hed between 
, e employed the 
for him, subject 

. .,e acts the trus-
:' his own; which 
,,,ne; and the case 

lion of the deed that 
; and therefore derh'

.. ,m the source from 
i ved his. he was nec
of him to the extent 

d ferred upon or retained 
", .. tl to McClurg v. Lecky, 
~. 83; Nicholson v. Lea-

.'. R. 252, 273; Shattuck v. 
t.;. R, 10; Vernon &: al. v. 
's R. 247. 

',' deed was void, because 
authorized to continue and 

husiness, and for this purpose 
• the stock: thus SUbjecting the 

.. trust subject to the casualties 
.<'l1t *to the business, by which 

':Jig-ht be lost or wasted. And 
Ilistingllished between the cases 

.1 the business was allowed to be 

.. 11 for a time with a view to the 
Ivantageous disposal of the trust 
: and the case in which authority 

" .. en to carry Qn the business indefi
'. and to replenish the stock in order 
'I! it vitality and success. He referred 
'Ies v. Whitbread, 5 Eng. Law &: Equ. 
. as a case of the first class, and Owen 
'I v. Body &: als., 31 Eng. C. L. R. 
• establishing the principle of the 

vitt, 4 Sanf. S. C. R. 252; Burtus v. 
Tisdall, 4 Barb. S. C. R. 571; Collins v. 
Hood, 4 McLean's R. 186; Ferson v. Mon
roe, 1 Foster's New H. R. 462; Kirby v. 
Schoonmaker. 3 Barb. Ch. R. 46; Allen 
\". Chester Valley Co., 21 Conn. R. 130; 
Murrill v. Neill, 8 How. U. S. R. 414; Mc
Cullough v. Sommerville, 8 Leigh 415. 

4th. That the court erred in dismissing 
the bill, the plaintiffs below being entitled 
to an account. and to have the surplus of 
the trust fund after the debts provided for 
in the deed were satisfied. Janney v. 
Barnes, 11 Leigh 100; Skipwith v. Cunning
ham, 8 Leigh 271. And that this might be 
had under the prayer for general relief, he 
referred to these cases, and also to Watts v. 
Waddell,6 Peters' R. 389; Bailey v. Burto.1, 
8 Wend. R. 339. 

John Lyon, for the appellees, insisted: 
lat. That the object of Hill & Nichols in 

providing for a private sale of the stOCk of 
goods, was to benefit their creditors, not 
themseh·cs. They gave up everything the\" 
had, and still remained liable for their 
debts. That from the character of the 
goods, to sell them at auction was to throw 
them away; and if they were to be retailed, 
it was necessary to replenish the stock 
with such articles as were of common use 
and frequently called for. But the deed 
showed that the purpose was not to continue 
the business for profi' -11 to the 
best advantage, and t' 'e trust 
in a way the most , the 
creditors. And that ' or 
the trustee. or any tI: d-
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lrt"Ouud tbat It Is fraudulent on Its face. tbe bill 
does not a~k for an account. but tbere Is a prayer 
for Ireneral relief. Tboulrh tbe deed 18 sustained 
as valid. the plaintiffs are entitled to an account. 

•• Same-Sa_-Samo-Appellate PrKtIc:e.-In such 
case. the court below bavlllir dismissed the bill 
arenerally. and It not appearlnlr that tbe plaIntiffs 
asked for an account or that tbe court considered 
the question. the appellate court wlll amrm tbe 
decree sustalnlnlr the deed. and reverse It as to 
tbe account: but with costs to the appellee. 

auction, in such way as Collier might judge 
best for the benefit of all interested. And 
after satisfying the trust, Collier should 
pay over any balance of proceeds and de
liver any remnant of the e:IJects and of the 
stock of goods to the order of Nichols. 

The bill charged, that at the time of mak
ing the deed William R. Hill and Dudley 
Nichols were utterly insolvent; and that 
the plaintiffs' executions against them were 
returned • 'no e:IJects:" and that appearE'd 
from the return thereon. The objections 

This was a bill filed in the Circuit court to the deed were: First-That the partner-
of Petersburg in January 1856, by ship effects were conveyed to pay the 

401 Grandison F. Marks and *others, individual debt of Hill to Bragg and of 
judgment and execution creditors of Nichols to the Farmers Bank; debts which 

Hill & Nichols, to set aside a deed of trust were contracted by each of them to raise 
executed by William R. Hill and Dudley the capital which each was to put into the 
Nichols, to R. R. Collier in June 1854, to fpartnershiP' Second-That Nichols was 
secure certain debts therein mentioned, authorized to carryon the business with 
upon the grounds that upon its face it was the stock conveyed by the deed, without 
fraudulent in law and void as to creditors. I limitation as to time, and with authority ot 
Hill & Nichols commenced business in the agent to replenish the stock. And it is 
Petersburg in 1853, their stock consisting charged that the trustee had continued 
of household ware, fancy articles, and through the agency of Nichols to carry on 
"notions" generally; and in June 1854, the business up to the time of filing the 
finding the business unprofitable, they bill or a short time previous. 
made the deed complained of in the bill; Hill, Nichols, Collier and Bragg answered 
by which, to secure a debt which the deed the bill separately, though all concur in 
states Hill owed to William A. Bragg of the grounds of defence. They deny all 
two thousand five hundred dollars, and an fraudulent intent in making the deed, and 
accommodation note for two thousand dol- aver that its provisions were made with the 
lars, which had been discounted for Nich- purpose to advance the interest of the 
ols at the Farmers Bank, and endorsed first creditors' all of whom were intended to be 
by R. S. Thompson and second by Collier, included,' though some were inadvertently 
and to secure debts of the firm of Hill & omitted. They say that Hill not 
Nichols, contained in a schedule to the 403 *being able to raise the sum of money 
deed, they conveyed to Coll!er all th.eir which by their agree~ent he was to 
stock of goods, effects and Credits, of which put into the business, he, with the assent 
an inventory had just been taken, in trust of Nichols, gave to Bragg, from whom he 
that Collier, with the consent in writing borrowed the money, the note of Hill.t 
signed by William A. Bragg and R. S. Nichols for it: and this is proved by the 
Thompson, should permit Nichols, as agent, note which Bragg exhibited with his an
to carryon Raid business, the stock of swer. They say further, that Nichols bor
which was thereby assigned, with author- rowed his capital from the Farmers Bank. 
ity to replenish the said stock, for the pl;!r- with Thompson and Cotlier as his sure
pose of paying off the debt of Hill to Bral'g ties' but that as the partnership was bound 
and the note to Nichols at the. Fann~rs for Hill's capital, it was thought but .rea
Bank. And forasmuch as the said Collier son able and it was agreed between Hill & 
had made himself liable to pay the debt Nichols: that the debt of the latt« to the 
to Bragg. as ,vas understood between Bragg Farmers Bank should also be paid out of the 
and Collier, Hill surrendered all interest partnership effects; and as both debts were 
he had in the business of Hill & Nichols. for borrowed money which had been laid 
And in trust also that Collier should pro- out in the purchase of their stock in trade. 
ceed to dispose of the effects of the firm and was represented by the goods in hand 
and collect the credits specified in a and the debts due them, that it was proper 
schedule annexed to the deed, and pay the these debts should be preferred. As to 
debts of Hill & Nichols, specified in another Collier's interest in these debts, he was not 
schc!dule. And out of the collections of bound for that of Bragg but by his signing 
said credits and any sale of said e:IJects, if the deed, which he supposed furnished him 
any, first to pay the expenses of the trust. the means of 1>llying it; and he was the 

including for the trustee a commission second endorser on the debt due to the 
402 of five cents in the dollar, *out of all Farmers Bank; Mr. Thompson the first en

the trust subject; and then pay, first, dorser, having ample means to pay it. 
the "borrowed money," and next pay rat- It was further stated, that as soon as the 
ably the debts in the aforesaid schedule. deed of trust was executed, possession of 

An it wa" stipulated by the parties to the all the property was delivered to the tms
deed that the agency of NichOls should tee. That the stock, consisting of miscel
be a~ested whenever Bragg, Thompson or laneous wares, fancy goods and "notions." 
Collier, or any other threE' of the creditors, would have been ruinously sacrificed at 
should in writing give direction to Collier public auction: many of the articles eoold be 
to make sale of the stock of goods by "worked 0:IJ" in the eourse of trade, which 
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would be thrown away if forced upon the other; and he insisted that this case came 
market. That for the benefit of the cred- within the principle of Owen, 4:c. v. Body; 
itors, the deed gave to the trustee a quali- Lang v. Lee, 3 Rand. 410, 425; Sheppards 
fied discretion as to the time and mode of v. Turpin, 3 Gratt. 373; Spence v. Bag\veU, 
disposing of the property. That to secure 6 Gratt. 444; Addington v. Etheridge, 12 
custom and work off the bad stock, it was Gratt. 436; American Exchange Bank v. 
necessary to renew the supply of such ar- Inloes, 7 Maryt. R. 380; Whallon v. Scott, 
tic1es as were in common use and would 110 Watts' R. 237; Hafner v. Irwin, 1 Ired. 
command ready sale. And that it was not Law R. 490. 
for the purpose of continuing the business, 3d. That the debts to Bragg and to the 

but simply to enable the trustee to Farmers Bank were the individual debts of 
404 *dispose of the'whole stock to the best Hill & Nichols; and they being insolvent 

advantage, that he was authorized, when they made the deed, could not convey 
with the consent of the cestuis que' trust, the partnership assets to pay them to the 
to replenish the stock until opportunity injury of the partnership creditors; and if 
should .occur to sell it to advantage. That the debt of Hill to Bragg, being secured 
Nichols, from his acquaintance with the by the partnership note, might be paid out of 
business, was thought best fitted to act as the partnership assets, that was not the case 
agent for the trustee: he retained no right as to Nichols' debt to the bank; and there 
under the deed to manage the property. was no consideration to sustain Hill's con
That in fact he acted as such agent only "eyance to secure that debt. The deed 
until he obtained employment elsewhere therefore was "oid as to both, or at least 
about the 1st of January 1855. one of these debts; and as it did not give 

The cause came on to be heard on the 4th the surplus of the fund devoted to the sat
of June 1855, upon the bill, answers, the isfaction of these debts to the other cred
replications thereto and exhibits, when the itors secured by the deed, the appellants 
court held that the deed had been executed were entitled to have this fund applied to 
in good faith, alld was not invalid for any satisfy their debts. On the last point. he 
thing on its face; and therefore dismissed referred to Coly. Part. '914 to 918; Tate 
the bill with costs. And the plaintiffs v. Liggat, 2 Leigh 84. As to the power of 
thereupon applied to this court for an ap- one partner to convey assets of the partner
peal; which was allowed. ship to pay the debts of the other, he 

Joynes, for the appellants, insisted: 
1st. That the deed was void, because it 

provided that Nichols should carryon the 
business. And he distinguished between 
the cases in which the trustee employed the 
grantor as his agent, to act for him, subject 
to his control, and- for whose acts the trus
tee was responsible as for his own; which 
he admitted might be done; and the case 
in which it was a condition of the deed that 
the grantor should act; and therefore derh'
ing his authority from the source from 
,vhich the trustee derived his. he was nec
essarily independent of him to the extent 
of the authority conferred upon or retained 
by him. He referred to McClurg v. Lecky, 
3 Penr. 4: Watts' R. 83; Nicholson v. Lea
vitt, 4 Sanf. S. C. R. 252, 273; Shattuck v. 
Freeman, 1 Metc. R. 10; Vernon & a1. v. 
Morton, 8 Dana's R. 247. 

24. That the deed was void, because 
Nichols was authorized to continue and 
carryon the business, and for this purpose 
to replenish the stock: thus subjecting the 

whole trust subject to the casualties 
<405 incident *to the bUsiness, by which 

it might be lost or wasted. And 
again he distingllished between the cases 
in which the business was allowed to be 
carried on for a time with a view to the 
more advantageous disposal of the trust 
subject; and the case in which authority 
was given to carry qn the business indefi
nitely, and to replenish the stock in order 
to give it vitality and success. He referred 
to Janes v. Whitbread, 5 Eng. Law 4: Equ. 
R. 431, as a case of the first class, and Owen 
4: Wish v. Body &: als., 31 Eng. C. L. R. 
254, as establishing the principle of the 

referred to Hutchison v. Smith, 
406 *7 Paige's R. 26; Nicholson v. Lea-

vitt, 4 Sanf. S. C. R. 252; Burtus v. 
Tisdall, 4 Barb. S. C. R. 571; Collins v. 
HoOd, 4 McLean's R. 186; Ferson v. Mon
roe, 1 Foster's New H. R. 462; Kirby v. 
Schoonmaker, 3 Barb. Ch. R. 46; Allen 
". Chester Valley Co., 21 Conn. R. 130; 
Murrill v. Neill, 8 How. U. S. R. 414; Mc
Cullough v. Sommerville, 8 Leigh 415. 

4th. That the court erred in dismissing 
the bill, the plaintiffs below being entitled 
to an account, and to have the surplus of 
the trust fund after the debts provided for 
in the deed were satisfied. Janney v. 
Barnes, 11 Leigh 100; Skipwith v. Cunning
ham, 8 Leigh 271. And that this might be 
had under the prayer for general relief, he 
referred to these cases, and also to Watts v. 
Waddcll,6 Peters' R. 389; Bailey v. Burtool, 
8 Wend. R. 339. 

John Lyon, for the appellees, insisted: 
1st. That the object of Hill & Nichols in 

providing for a private sale of the stock of 
goods, was to benefit their creditors, not 
themsel\"es. They gave up everything they 
had, and still remained liable for their 
debts. That from the character of the 
goods, to sell them at auction was to throw 
them away; and if they were to be retailed, 
it was necessary to replenish the stock 
with such articles as were of common use 
and frequently called for. But the deed 
showed that the purpose was not to continue 
the business for profit, but to sell to the 
best advantage, and thus close up the trust 
in a way the most advantageous to the 
creditors. And that Bragg, Thompson or 
the trustee, or any three of the other cred-
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itoR, cOl1ld ha\'e a sale of the goods when- debtor, who was engaged in the buaines~ 
ever they chose to require it. TtJe case of an inn-keeper, by his deed of assignment 
therefore came clearly within the principle conveyed to Owen & Wish, his principal 
of the first class of cases referred to by creditors, all his household goods, stock in 
the counsel for the appellants. Janes v. trade, debts, estate and effects whatever, 

Whitbread, 5 Eng. Law & Equ. R. 431. upon trust that they should, with all con-
407 *2d. That Nichols was simply the venient speed, in such manner, at such 

agent of the trustee. All would time or times, and on such terms as they 
admit he was the best qualified agent that should think most advantageous, sell the 
.ould be obtained to act whilst the goods goods and chattels; and should also, so long 
were to be retailed at private sale, for no as they might think it ad\'antageous to do 
.ne questioned his integrity; and his so, continue and carryon the business of 
agency could be terminated at any time by the debtor, either in his name, or in their 
the creditors interested in the trust subject. own names. The assignees were empow-

3d. That whilst it was true that the part- ered to purchase horses, carriages, and all 
lIers being insolvent could not make a other articles and things necessary to keep
Toluntary assignment of the assets, yet ing up the stock in trade, and carry~ng on 
they could convey the assets or their in- the business. Out of the moneys arising 
terest in them to satisfy their individual from a sale or the profits of the business. 
debts. Story Part. i 3S8 to I 363. And Owen & Wish were first to retain a sum
that in this case Bragg's debt bound the ciency to pay their own debts, and then. 
partnership; and Hill certainly received a from time to time, to distribute the residue 
Taluable consideration in his release from ratably among such of the other creditors. 
that debt, for his conveyance to secure the as should execute the need within three 
debt of Nichols to the Farmers Bank. And months, as often as there should be sufti
he insisted that the result of the cases cited cient money on hand to pay two shillings 
by the counsel for the appellants, was that in the pound upon or in respect of said last 
the property of the partnership belongs to mentioned debts. 
both the partners, and neither is entitled The deed further provided, that the as
to dispose of the interest of the other, signees, on being requested in writing bv 
whether they are solvent or insolvent. But the major part in value of the other cred
that where both unite they may convey the itors, should, instead of continuing 
partnership property, effectually, for a 409 ·on the said business or trade, pro
yaluable consideration. ceed to sell and convert into money 

4th. That the plaintiffs below could only immediately all the goods, stock in trade. 
ha\'e asked for an account under their effects, &c. 
prayer for general relief. That a party The assignment was declared invalid; 
can only have relief according to the case Lord Denman, C. J., speaking for the court. 
made in his bill; and where the bill states simply stating that the ground of the de
the case for one specific object, the court cision was, that "the d.eed imposed such 
will not give a different relief. Nickell & terms as might have constituted a partner
Miller v. Handly, 10 Gratt. 336. In this ship among the persons executing it, and 
case, the bill does not allege that there will those were terms to which creditors wert' 
be a surplus of the trust fund, after satis- not bound to submit." 
lying the objects of the trust, but charges That case, however, though nC?t oyerrul~. 
thronghout that there would be no such ha~ been very much narr~~ed 10 Its apph
surplus: And this is admitted by the de- c.abon by more recent de~lslons of the Eng
fendallts. He referred to Mitford's Plead. hsh courts: Janes v. Whltbread and others. 
39, note; Colton v. Ross, 2 Paige's R. 396; 5 En~ .. L. & Eq. R. 431; Coate and another 
Foster v. Cook, 1 Hawks' R. 509; Lloyd v.1 v. WIlhams, 9 Eng. L. & Eq. R. 481. In 
Brewster, 4 Paige's R. 537; Nicholson v. the former of these two cases the deed. 
Leavitt, 4 Sanf. S. C. R. 313; Story's after authorizing the trustee to sell the 
Equ. Pl. I 40,41, 42,43; James v. Bird's pro~rty and 1?ay the debts, proceeds to 

adm'r 8 Leigh 510. prOVide, that "It shall be lawful for the 
, said trustee also to employ the said .James 

408 ·DANIEL, J. The clause in the ~l1is (the grantor), or any other person or 
deed, mainly assailed by the counsel persons, in winding up the affairs of him 

.f the appellants in his argument here, is the said James Ellis, and in collecting 
that which provides that the trustee Collier, and getting in his estate hereby assigned. 
with the consent in writing of Bragg aud and in carryin~ on his trade, if thought 
Thompson, shall permit Nichols, one of expedient by him; and to allow to the said 
the grantors, to carryon the mercantile James Ellis, or any other person or persons 
business, in which he and his partner Hill so employed as aforesaid, out of the said 
had been engaged, with authority to re- trust estate, such sum and sums as to the 
plenish the stock of goods on hand. Such said trustee shall seem proper." The 
a provision, it was argued, was of itself court of common pleas sustained the deed. 
sufficient to render the deed invalid, and They construed the provision for carrying 
the case of Owen & Wish v. Body and on the trade as merely authorizing the 
others, 31 Eng. C. L. R. 254, and several trustee to go on with the trade with a view 
American cases, were mainly relied on in to winding up. They said that the maiD 
support of the proposition. object of the deed was to have the property 

In the case of Owen & Wish v. Body, the realized; and that the carrying on the trade 
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was no more than ancillary to that object: 
and in this they said the case was to be 
distinguished from the case of Owen v. 
Body, in which they thought it apparent 
that the main 06ject of the deed was to 
continue the business of the debtor in a 
spirited manner for the benefit of the 

preferred creditors. In Coate v. Wil-
410 liams, *the clause in respect to carry-

ing on the trade was almost identical 
in terms with that in Janes v. Whitbread. 
The Court of exchequer, following the de
cil~ion in Janes v. Whitbread, held that 
there was nothing objectionable in such a 
provision: Pollock, C. B., observing that 
the deed was in precisely the same terms 
with a printed form which might be had 
at any law stationer's in London. 

Deeds with like provisions have been 
frequently sustained by the courts of our 
sister states. As, in the case of De Forest 
v. Bacon & another, 2 Conn. R. 6J3; where 
the deed conveyed all the stock of a country 
store, a large quantity of boxes and brushes, 
finished and unfinished, in a brush and 
box factory, together with a quantity of 
raw materials for making the same; upon 
trust to the trustees to sell and pay the debt, 
and wi th power to the trustees to conduct 
and carry on the manufactory of brushes 
of various kinds until all the materials then 
on hand should be consumed, and to pur
chase such articles as might be necessary 
to manufacture and work up all the raw 
materials then on hand. Such a provision 
in a conveyance the court said did not make 
it fraudulent per se; it could only be evi
dence of fraud proper to be left to the jury; 
and as the question of fraud had been fairly 
submitted to the jury, who had negatived 
the fraud, there was no ground of com
plaint. 

A like decision was made in the case of 
Kendall v. The New England Carpet Co. 
13 Conn. R. 383. There the assignment 
was by the company of all its goods, mate
rials, effects, &c., to its principal endorser, 
for the purpose of indemnifying him, 
with power to the assignee to work up the 
stock on hand, to make purchases of any 
materials necessary for that purpose, and 
to pay all expenses incurred from the a\'ails 
of the property assigned. Williams, C. J ., 
in delivering the opinion of the court 

sustaining the validity of the deed, 
411 *said, that the power in question was 

one which might be greatly beneficial 
to all the parties connected with the affairs 
of a large manufacturing establishment; 
that the sudden suspension of the opera
tions of such a concern, and the sale of the 
stock in the various stages of manu"fac
ture, in parcels or together, would neces
sarily greatly diminish the value of the 
property to the creditors, and impair their 
security; that the power, it was true, was 
one which might be abused, but that the 
interest of vigilant creditors would gener
ally prevent or detect any improper exercise 
of the power. . 

Similar views prevailed in the cases of 
Cunningham v. Freeborn, 11 Wend. R. 240; 

... 

Foster v. The Saco Manufacturing Co., 12 
.Pick. R. 451; Woodward v. Marshall, 22 
Pick. R. 468; Robins & also V. Embry & als., 
1 Smedes & Marsh. Ch. R. 20'1; and DUII

ham & Dimon v. Waterman, 3 Duer's H. 
166. 

I have been unable to perceive that there 
is any necessary conflict between these de
cisions and the case of The American Ex
change Bank v. Inloes and others, 7 Mar)'!. 
R. 380, and Whallon v. Scott, 10 Watts' R. 
237, cited by the counsel for the appellants. 
The deed in the former case empowered tho! 
trustee to sell the property, at his discn!
tion, gradually, in the manner and on the
terms in which, in course of their busi
ness, the grantors has sold and disposed of 
their merchandise. No time was fixed for 
the winding up of the business, and 110 
power was given to the creditons to have 
the trust closed. The court, after advert
ing to several other features in the deul 
which they regarded as indicating a fraud· 
ulent design on the part of the grantor, 
said that the deed was simply a contrivance-, 
through the instrumentality of a trustel', 
to provide for carrying on the business of 
the concern in the same manner in which 
it had been before conducted, and for all 
indefinite period, free of all control or in
terference on the part of creditor s ; ali(I 

that a debtor could not thus postpolle 
412 his creditors *to an indefinite pericd 

without their ;Lssent. It was, how
ever, conceded by the court that there might 
be cases in which the stipulation in qUl s
tion would be proper, where it was desifll"d 
to be ancillary to the winding up 0 U:e 
debtor's business, or was designed more 
effectually to promote the interests of the 
creditors, and not intended for the benefit 
of the debtor. 

In the case of Whallon v. Scott, the deed 
was held to be invalid, chiefly on two 
grounds: First, that by the language of 
the assignment the assignor parted only 
with the possession of the effects assigned, 
and not with the property, for a limited 
time, during which the court said it wall 
impossible to say who was the owner; and 
2dly, that whilst the assignees were em
powered during the interval to sell the goods 
by retail, no appropriation of the proceed" 
was provided for. I see nothing in the
facts of the case, or in the language of the 
court, which would make the decision or 
the opinion of the court in that case au
thority for denying to a debtor, in making 
an assignment for the benefit of creditors, 
the power to enter into stipUlations for the
winding up of the business, as were sus
tained in the cases I have cited. 

In the deed under consideration, the 
clause conferring upon Nichols, as agent, 
the power to carry on the business and re
l'lenish the stock, does not in terms declare 
(nor is it in any other part of the deed in 
terms declared), that the power is given 
for the purpose of winding up the business 
of the concern. But on reading this clause 
in connection with the other provisions of 
the deed, alld more especially the provisions 
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contained in the last pa,ragraph, the true 
construction to be put on the provisions 
directing the manner of disposing of the 
goods and their proceeds, taken as a whole, 
is, I think, that Collier is vested with the 
power, as soon as he shall deem it advis-

able, or as soon as he shall be re-
413 quested in writing, either by *Bragg 

or Thompson, the preferred creditors, 
or by any three of the other creditors, to 
make sale of said goods at auction, in such 
way as the said Collier shall judge best for 
the benefit of the parties interested; and 
that in the meantime Collier, with the con
sent of said Bragg and Thompson, may 
employ Nichols as his agent to sell the 
goods by private lIales, and replenish the 
stock \vhilst so carrying on the business; 
and that the proceeds of the Rales, whether 
of the sales made by Collier at auction, or 
of those made by Nichols whilst continuing 
the business, are to be applied in payment 
of the two preferred debts. So construing 
the deed, I cannot see that there is any 
provision in it inconsistent with an honest 
surrender by a debtor to his creditors, of his 
property for the payment of his debts. 
The grantors have parted completely with 
all their property, and with all dominion 
and control over it. They have devoted all 
their goods, effects and credits to the pay
ment of their debts. Without insisting on 
any release by their creditors, they make 
an entire surrender of their property, its 
profits and proceeds. It is true, that in 
the event of the stock being sold by Nichols 
privately, he would probably derive a bene
fit from the clause conferring the power to 
sell in that manner. The goods would in 
all probability bring higher prices, and 
consequently go further in discharging the 
debts for which he was bound, if thus sold, 
than if forced off immediately a£"public 
auction. Still any benefit, thus accruing 
to Nichols, would not be due to any resen'a
tion or stipUlation in the deed on which 
he would have a right to insist against the 
consent of his creditors; but would come to 
him, incidentally, from the exercise of a 
power, the control of which, by the terms 
of the deed, was in no respect with him, 
but wholly with the creditors and the trus
tee. 

Nor is any ground for impeaching 
414 the fairness of the *deed to be found 

in the pro\'ision empowering Collier 
to employ Nichols as his agent. It is not 
stated in the deed nor averred in the bill 
what compensation Nichols was to receive 
for his services as agent, nor indeed that 
he was to receive any; and all suspicion, 
that it was one of the purposes of the deed 
to create a profitable employment or lucra
tive agency for one of the grantors, is en
tirely shut out by the consideration that the 
agency might be discontinued at any 
momE-nt by the action of Collier, or Bragg, 
or Thompson, or any three of the other cred
itors. The power in the trustee to appoint 
the debtor his agent, was conferred by the 
deeds in each of the cases of Janes v. Whit
bread and Coate v. Williams, with the fur-

ther power to allow him out of the trust 
estate such sum as to the trustee should 
seem proper; and there was no suggelltion 
in either case that such a feature vitiated 
the assignment. It was however argued here 
by the counsel of the appellants, that even 
though the deed should be construed as in
tending no especial benefit to Nichols, it 
yet conferred powers upon the preferred 
creditors to which the other creditors ought 
not to be bound to submit; that whilst 
Bragg and Thompson might be willing to 
encounter the hazards of continuing the 
business, in the hope of thereby more effect
uaUy insuring the payment of their entire 
debts out of the trust subject, they had no 
right, without the consent of the other 
creditors. to subject the estate of the com
mon debtor to such vicissitUdes and risks. 

It seems to me, that a satisfactory answer 
to this is to be found in the check upon 
the powers of the trustee and the preferred 
creditors, which the deed itself provides. 
It is difficult to suppose that Collier or 
Bragg or Thompson would be willing to 
embark in any heavy expenditures for the 
purchase of a new stock of goods, in the 
face of a provision giving to any three of 

the other creditors provided for in the 
415 *deed, the power at any moment to 

order a discontinuance of the business 
and a sale of the goods at auction. And 
hence arises fairly a very strong inference 
that the deed was not planned or framed 
with a view to speculation, or any pro
tracted continuance of the business for the 
benefit of the preferred creditors. It is 
true, that the creditors in the second class 
are not invested by the deed with any in
terest in the surplus which might arise from 
the sale of the stock of goods, after paying 
~he debt~ of the preferred creditors: the 
stock of goods alone being appropriated to 
the security and satisfaction of Bragg and 
Thompson, and the credits and other effects 
alone, to the security and satisfaction of 
the other creditors. Still, as there is no 
release by any of the creditors, the creditors 
in either class have, notwithstanding, and 
independent of the deed, an interest in 
seeing that the property devoted to th~ 
satisfaction of the creditors in the other 
class, is made to go as far as possible in 
discharging the debts of the common 
debtor. They also have a further interest 
in the subject, growing out of the fact that 
the expenses of the trust are to be paid out 
of the effects and credits. The presence of 
these interests in the creditors of the second 
class, in connection with their power over 
the. subject before adverted to, exhibit such 
a check imposed by the deed, on the con
duct of the preferred creditors. as goes ver, 
far, it seems to me, in explaining the deed. 
and in showing that it was not in the 
scheme of Collier or Bragg or Thompson, 
that the trade should be carried on an,. 
longer than might be fonnd necessary for 
the judicious winding up of the CODcern. 
And giving a fair and reasonable construc
tioG to all the provisions of the deed, aDd 
looking to the nature of the subject con-
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am of the opin se, in 
of the feature t tion, 

the influence 0 rece-
dents I have cited, where features of 

416 the kind were ·held not to invalidate 
the assignments; that the authority 

g-iven to replenish the stock of goods was 
merely designed, as the appellees in their 
answers aver it was, to enable the trustee 
and agent to make, occasionally, purchases 
of the more a ttracti ve articles, the presence 

h would invite stom, 
facilitate the" f the 
active and less on of 
k; and that the f the 
as provided fo to by 
ers of the deed fits 
jects and ends, orary 
t or means whic , elay-

ing, would in all probability hasten the 
judicious conversion of the goods into 
money. 

I do not think that either of the cases of 
Lang v. Lee, 3 Rand. 410; Sheppards v. 
Turpin, 3 Gratt. 373; and Addington v. 
Etheridge, 12 Gratt. 436; cited by the coun-

e appellants, c apply 
ed here. In the ases, 
tor retained to sses-
he goods, with sell 
til default sho n the 

of the debts until 
ee should be req f the 
to close the de hit 

is conceded in the second instruction asked 
in the case, that by the provisions of the 
deed the grantor was to account to the 
trustee, the deed in fact contained no such 
provisions, and was wholly silent as to the 
proceeds of the sales which the grantor 
should make during the possession retained 
by him. And in the other two cases, the 

re even more 0 tion-
the deed in ther-

e should, I th ter to 
on of this cou that 
here is not voi f the 
under I.'onside r the 

lready stated, c1ar-
lng. 

Nor do I think that the validity of 
417 the deed is either ·wholly or partially 

destroyed by the fact that the partner
shi p effects are conveyed for the purpose of 
securing the payment of the ,two thousand 
dollar note of Nichols to the Farmers Bank. 
Both partners were present, assenting to 

e arrangement, n the 
of the deed. 0 ex-

against th~ir had 
thing to impa nion 
r property. T under 
ation of any quasi 

or insolvent g the 
on of their asse h cir-

cumstances, I do not doubt that the two 
partners combined had the same power and 
control over their social effects as each one 
had over his own individual and separate 
estate. Each one had a right, for a valua
ble and adequate consideration, to make .1 bona fide sale of his interest in the 

concern, in the effec 
the oth s nothing to 
their rna vision of the 
effects between themselves as the equities 
between them required; and if upon a set
tlement of their transactions one was in
debted to the other, the former had the 
same right to apply his share of the eft'ects 
to the payment of the debt that he had to 
apply his separate estate to the payment of 
any other debt he might owe. 

Neithe s true, had a 
to give a rty, whether 
or separ dice of his ere 
of either pledge such pro 
for the p debts of other 
which he bound, so as th 
to defeat of debts for 
he was b ither of the par ners 
had contracted a debt in his own name 
alone, of which the equities between the 
partners would require that the other should 
pay his share, I can see no good reason 
why the partners might not agree to apply 
the assets of the firm to the payment of 

such debt, or to give a deed of trust 
418 upo *. ership effects f 

pu ring the pay 
though t king such an 
cation 0 or of giving s 
deed, mi eat the payme 
debts co name of the 

As au ese propositio 
would re Ruffin, 6 Ve 
119; Ex parte Williams, 11 Ves. R. 3; Story 
on Partnership 508; and to the cases ci ted 
in the notes to Silk v. Prime, 2 Leading 
Cas. in Eq. (3d Am. ed.) p. 72, 331-2-3, 
71 Law Libr. ; and more especially, Siegel 
Y. Childrey, 4 Casey's R. 279., 

Now, it is stated in the bill that the debt 
from Hill to Bragg (the two thousand five 
hundred e debt from Ni 
to the b thousand dol 
were due rowed by Hill 
Nichols, 0 put into the 
ness of t ership, as thei 
spective ut capital. A 
their an d Nichols state 
each was to put In two thousa lid five hun
dred dollars; that in order to carry out the 
agreement, Nichols borrowed two thousand 
dollars of the bank, on his individual note, 
endorsed by Thompson; and that Hill, be
ing unable to raise his two thousand five 
hundred dollars out of his private resonrces, 
or upon his individual credit. borrowed that 
sum of B te of the firm 0 

& Nicho kes a stateme 
the same nswer, and files 
it, as an py of the recor 
judgmen him upon the 
by the c 11 and Nichols 
also a c on which the 
ment w he origin and 
acter of the two debts are thus sufficiently 
shown; and indeed I did not understand 
the counsel for the appellant as contending 
that the record waf< wanting in proof in 
that regard. Nich61s and Hill each also 
further state, that, such being the origin 
and character of the two debts, and 
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419 the money derived *from each loan 
having gone into the capital and busi

ness of the firm, and being represented by 
a corresponding amount of the goods and 
effects of the partnership, they deemed it 
just and proper, and so agreed, that the 
two debts should be placed on the same 
footing, and should both be paid out of the 
assets of the firm. It is true, that it is not 
stated in the answers when this agreement 
was made, whether at the time when Hill 
borrowed the two thousand five hundred 
dollars and ga\"e the note of the firm for its 
payment, or at the time of executing the 
deed, or at some point of time in the inter
val; and I am inclined to infer from the 
answers. that the agreement was, most 
probably, not m~de till about the time of 
their coming to the conclusion to make 
the deed. But I do not regard the date of the 
agreement as material to the rights of the 
parties. It is enough, in the view which I 
take of the case, that the equities between 
the parties fully justified such an agree
ment; that they did 80 agree and carry out 
their agreement in the deed; as suffi
ciently appears by the deed itself. 

It would be a very harsh and unreason
able judgment, as respects Nichols, to infer 
from his merely allowing Hill to raise his 
two thousand five hundred dollars on the 
note of the firm, that he thereby contem
plated and agreed that in a final settlement 
of the partnership said note should, as be
tween him and Hill. rank as a partnership 
debt. and be paid out of the assets of the 
firm, whilst he should be left to pay the 
note of two thousand dollars out of his pri
vate means. So to infer, would be in effect 
to suppose that Nichols intended to make 
a donation to Hill of the half of the two 
thousand dollars put by him into the con
cern. inasmuch as Nichols would be clearly 
two thousand dollars in advance to the firm 
more than Hill. if in a settlement of their 
affairs the two thousand five hundred dol-

lars should be treated as the debt of 
420 the firm, *and the two thousand dol

lar note as the debt of Nichols alone. 
It is true. as it respects the owners of 

the two debts, that whilst Bragg stood 
as the creditor of the firm, the bank stood as 
the creditor of Nichols alone. Yet as be
tween the partners in settling their trans
actions and adjusting their burdens inter 
se. Nichols had, as I conceive. a clear right 
in equity to insist that the debt of two 
thousand dollars should be placed on the 
same footing wi th the debt of two thousand 
five hundred dollars. This being 80, and 
there being nothing further in the record 
to show how the parties stood in respect of 
their advances to the firm, it cannot be 
said that the deed as to Hill is, in respect 
to the 1\vo thousand dollars. without con
sideration, or that he is appropriating his 
share or interest in the effects of the firm 
to the payment of the debt of another, for 
which he was not bound. And upon a view 
of the whole case, I am of the opinion that 
the appellants have failed to show that the 
deed is void or in any respect invalid. 

The appellants, however, have a right to 
subject the surplus proceeds of the trust 
subject, if any, after the satisfaction of 
the debts secured in the deed, to the dis
charge of their judgments. The bill, it is 
true, does not specifically ask for such re
lief. It seeks to set aside the deed, and to 
charge the entire subject conveyed with the 
payment of the judgments. There is, bow
ever, a prayer for general relief, under 
which, according to the decisions of this 
court in Skipwith v. Cunningham, 8 Leigh 
271, and Janney v. Barnes, 11 Leigh lUO. 
the appellants were entitled to have the 
surplus applied in discharge of their 
demands. 

In each of those cases, as here, the bill 
was framed with a view to the setting the 
deed aside; in neither was there any spe
cific prayer for an account. Yet this court. 

in each case, though concurring in 
421 opinion *with the court below, that 

the deeds were valid, held that, under 
the prayer for general relief, the surplus 
might be decreed to the appellant, reversed 
the decree dismissing the bill, and remanded 
the cause for an account. 

Upon the authority of those cases, I am 
of the opinion that we should affirm the 
decree so far as it dismisses 80 much of the 
bill as seeks to avoid the deed, whether in 
whole or in :part. and reversing OD account 
of the error In failing to direct an account. 
to remand the cause with instructions to 
the Circuit court to order an account of tb~ 
truSt fund, unless the benefit of such an 
order is waived by the appellants, and pro
ceed with the cause as equity shall require; 
but if the appellants waive an account. to 
dismiss the residue of the bill with costs t. 
the appellees. 

I am further of the opinion, that notwith
standing the reversal to the extent just 
indicated, the appellees should have their 
costs in this court. It appears. I think. 
satisfactorily, from the pleadings and the 
opinion and decree of the Circuit court. 
that the questions touching the validity of 
the deed were alone litigated between the 
parties and actually passed upon by the 
court; and that the failure to order an ac
count, or to submit to the appellants whether 
they' would have an account, was a mere 
omission, proceeding from an oversight on 
the part of the court. and not from any 
error of opinion: an omission consequently 
which we may well presume would not ba\"e 
occurred. or would have been promptly cor
rected, bitt for the neglect of the appellants 
to bring the matter 4irectly to the notice 
of tbe court. Under sl1ch circumstances. 
as there may be a surplus of the fund after 
satisfying the purposes of the deed, whilst. 
in order to avoid the possible injustice 
which might be done to the appellants. by 
wholly affirming the decree dismissing the 

bill. it becomes necessary to re\"erse 
422 and remand for an account, ·we shall 

be fully justified by the decision of 
this court in Handly v. Snodgrass. 9 Leigh 
484, and numerous cases there cited by Judge 
Tucker, as al80 by several cases since de-
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eided (see Blessing's adm'r v. Beatty. 1 
Rob. R. ']137: Williamson's ex'or v. Howard, 
~ Rob. R. 39: and Boyce's adm'r v. Smith, 
9 Gratt. 704); in decreeing the costs of the 
appeal to the appellees. In all of these 
cases, the appellants succeeded in obtain
ing the correcting of errors, which, if al
lowed to stand, might have operated to their 
prejudice; yet, in each case, the costs of 
the appeal were given to the appellee. In 
some instances, the decree of the Circuit 
court was affirmed without prejudice; in 
ethers the decree was amended, and as 
amended, affirmed: and in others, the de
cree was reversed with costs to the appel
lees. The l&llt mentioned mode of correcting 
this error is, I think, the one most appro
priate here. 

The other judges concurred in the opin
ion of Daniel. J. 

Decree reversed, with costs to the ap
pellees. 

423 *Seaburn's Ex'or v. Seaburn" ala. 
October Term. 185D, Richmond. 

•. C- Approved. --The case of Gallt(lO" a'"", T. Til, 
JlttOI'fWII (/'tUI'al.8 Lehrh 450. rt'cotrnlzed as law. 
except so far a8 It may have been modUled by 
lltatute. 

2. Church Property-Statute Aatborl_ "Convey
ance" I'\ot "Devise. "-The act. Code, ch. 77.18. Po aes. 
does not authorize a dni" of land for the uae of a 
relhrloua conll're&,ation. but only a eO""tflanc, by 
deed.t 

3 . .5ame-Statut.-Beq_to' Money to Build Charcb
Validity o'.-.Afortiori the act doea not authorize a 
beqUeKt of money to be expended In buUdln&, a 
church at a specified place, or for the IIUpport of 
the I'alltor of lIuch church. 
Nathaniel Seabum, late of the county of 

Warwick, died without issue (having never 

*Cue Approved.-In the finn headnote of the prin
alpal case. Galle&,o v. The Attorney General. 8 Lel&'h 
4l1li. III reco&'nlzed as law (that Is that charltabl~ 
'tru"tII are void at commou law) except so far as 
ahan&,ed by IItatute. The followln&, cases cite and 
approve the principal caae: Carskadon v. Torreyson, 
17 W. Va. 84.113; KellY v. rAve. 2OGratt. 130. and fIO/,; 
Oom. v. Levy. 28 Gratt. 40; Bible Society v. Pendle
ton.7 W. Va. 87: Knox v. Knox. II W. Va. 14" 146; 
Pack v. Shanklin. 43 W. Va. 818, 17 S. E. Rep. 384; 
WUKOn \". Perry. 211 W. Va. 189. 1 S. E. Rep. 817; Wil
moth v. Wilmoth. 84 W. Va. 486. 12 S. E. Rep. 7114. See 
Brooke v. Shacklett. 18 Gratt. 300. and flO/eo 

In Prote"tant Ephlcopal Education Society v. 
Churchman. 80 Va. 78ii. the case of Galleli'o v. The 
.. ttnrney General. 8 Lell'h 450. la disapproved and 
It IB held that the beque!ll "to the trustees Protestant 
EI,IHcopal Education Society of Vlr&'lnla. said be
.U,,"t to be used exclusively for educatlDI' poor 
youn&, men for the Eplacopal mlul"try upon the 
bald" of evanll'elicall.r\ncipleB as now established." 
III Dut contrary to public policY. but III valid botb at 
f:OmmOD law and under Code 1878, ch. 77. and Is 
enforceable by the chancery courts of this Ktate. 

See mOllo&,raphlc fIO/« on "Charities" appended to 
Kelly v. Love. l!O Gratl. 124. 

tSee tbe oiliuloll of JUOOII MONcuRBfor the atatute. 

been married), leaving a will bearing date 
the 7th day of January 1859, which, after 
providing for a sale of all his estate, real 
and personal, on certain terms therein 
mentioned, contains the following clauses ~ 

"3d. I desire my executor to see to and 
have built, a good and comfortable brick. 
church, on the land attached to Mulberry 
island church, and to pay for the same out 
of money arising from the sales of my 
estate, and I desire that said church shall 
have a comfortable gallery for colored per
sons, to be for the old side Baptist denom
ination. 

"4th. I desire that two thousand dollars 
of the money arising from the sale of my 
estate be invested in state stock or in some 
other good stock. and the interest or divi
dend on said stock to be applied to the sur
port of a competent minister to preach to 
the church desired to be built, and the church 

in York county called Upper Grafton, 
424 provided the same minister *will 

have pastoral charge and preach to 
both churches, for the pastoral support as 
aforesaid. Should both churches become 
able to have separate pastors, then: I do not 
withhold said support. 

"5th. I desire my executor to have built, 
a good and comfortable brick church at the 
place called Upper Grafton, York cOllnty, 
for the benefit of the old side Baptillt de
nomination, provided there is money enough 
after the church at Mulberry ialand is 
finished and the two thousand dollars iu
vested in stock; said church to have a 
comfortable gallery for colored persons. and 
to be paid for out of any money left in the 
hands of my executor. 

"6th. Should there be any surplus money 
belonging to my estate after finishing both 
churches which I have desired to be built, 
and after investing the two thousand dollars 
in stock as above desired, it is my desire 
that said surplus be invested in the same 
manner as the two thousand dollars, in 
state stock or some other good stock, and 
the interest or dividend on said surplus to 
be applied as the interest or dividend on 
the $2,000, that is for the payment of a 
minister to preach for the churches which 
I have desired to be built. But should the 
said interest or dh'idend amount to more 
than a fair compensation for the support 
of a preacher for said church, then it is my 
desire that such overplus of dividend be 
a}. plied to keeping such churches in order." 

In thf! 7th and last clause, Stafford G. 
Cooke the appellant is appointed executor. 
A codicil is annexed to the will bearing the 
same date, and in these words: 

"It is my wish that all moneys which I 
may have due me by bond, note, open ac
connt or otherwise, be applied in the same 
way and for the same purposes, that is to 
say, for the two churches, as the money 
which will arise from the sale of both my 

real and personal estate." 
425 *The will and codicil wpre admitted 

to probate, and the executor, having 
qualified. was proceeding to execute the 
same, when the appellees, claiming to be 
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heirs at law and next of kin of the testator 
instituted a suit in chancery against the 
executor, for the purpose of having the de
vises and bequests made, or attempted to 
be made, by the 3d, 4th, 5th and 6th clauses 
of the will before recited, and by the codi
cil, declared null and void, and the estate 
divided and distributed among them. The 
executor'demurred to the bill, and also filed 
an ansWer, to which there was no replica
tion. And the cause coming on to be heard 
on the bill, demurrer and answer, the Cir
cuit court overruled the demurrer, dcclared 
the said devtses and bequests "wholly in
operative and void, on account of the in
definiteness and uncertainty of the same 
and of the beneficiaries" thereof, ordered 
the executor to render an account of the 
e~tate and his administration thereof before 
a commissioner of the court, and directed 
the commissioner to ascertain who was en
titled to the estate as heirs and distributees 
of the testator, and in what proportions 
they were so entitled, and to make report 
to the court. 

From the said decree the executor obtained 
an appeal to this court. 

Bowden and Cosnahan, for the appellant. 
Mallory and Seawell, for the appellees. 

MONCURE, J., delivered the opinion of 
the court. After stating the case, he pro
cee:1ed as follows: 

In the case of Gallego's ex'ors v. The 
Attorney General, 3 Leigh 450, it was held, 
that the English doctrine in regard to in
definite charities does not prevail in this 
state; that it was founded, mainly if not 
entirely, upon the statute 43 Elizabeth, 
called the statute of charitable uses, which, 

if it ever was in force here, ,vas 
426 *repealed by th.! general repealing act 

of 1792; that charitable bequestil stand 
on the same footing with us as all other 
bequesb, and will alike be sustained or re
jected by courts of equity; and that a 
bequest of money to be applied to the erec
tion and Kupport of a Roman Catholic chapel 
in Richmond, and a devise of a lot in said 
cit}" to trustees in fee, upon trust to permit 
all -and every person belonging to the Ro
lI1:1n Catholic church, as members thereof, 
nr profes'4ing that religion, and residing in 
Richmond at the time of the testator's death, 
tn build a church on the lot for the use of 
themselves and all others of that religion 
who may thereafter reside in said city; 
,vere uncertain as to the beneficiaries, and 
therefore void. 

The authority of that cast', although some 
of the positions therein held have been 
impunged elsewhere, and althongh the case 
of '.rhe Baptist Association v. Hart's ex'ors, 
4 Wheat. 1, therein milch relied on, has 
heen supposed to have been fottnded on a 
misconception of the English law (Vidal, 
&c. v. Girard's ex'ors, 2 How. U. s. R. 
127), is still firm and stable in this state, 
except RO far as it may have been since 
modified by statute; having been repeat
edly recognized by this court, and ex-

pressly affirmed in the recent case of Brooke, 
&c. v. Shacklett, 13 Gratt. 301. 

The devises and bequests contained in the 
will and codicil of Nathaniel Seabum, DOW 
under consideration, would undoubtedly be 
void for uncertainty, according to the prin
ciples of the case of Gallego's ex'ors v. 
The Attorney General, before cited. In
deed, this seems not to have been contro
verted in the argument. 

But the counsel for the appellant con
tended that they are valid devises and be
quests, under the Code, ch. 77, 18, p. 362; 
which is as follows: 

., Every conveyance, devise or dedication 
shall be valid, which since the first day of 
January 1777 has been made, and every 

conveyance shall be valid which 
4'Zl *hereafter shall be made, of land for 

the use or benefit of any religious 
congregation as a place for public worship 
or as a burial place or a residence for II 
minister; and the land shall be held for 
such use or benefit and for such purpose and 
not otherwise." 

On the other hand, the counsel for the 
appellees contended that the said devises 
and bequests are not valid, under the Code: 
First, because it does not authorize a de
,-ise, but only a conveyance, as contradis
tinguished from a devise; and, if it does, 
secondly, because it only authorizes land 
to be given for the purposes therein men
tioned, and not money, though it be directed 
to be applied to the erection of a church 
on land held for such purposes; and much 
less, if it be directed to be applied to other 
purposes, as for instance, the support of a 
minister; and thirdly, because the devises 
and bequests in questioJl are void for uncer
tainty, even though they might otherwise 
be valid under the Code. 

Let us now consider the first of these ob
jections taken by the counsel of the appel
lees, to wit, that a devise is not authorized 
by the above recited provision of the Code. 
If this objection be tenable, it will be un
necessary to consider the others, as this 
will conclude the case. 

There can be no doubt but that the word 
"conveyance," in its comprehensive, and 
perhaps in its technical sense, embraces a 
de,rise; and if it had been the only word 
used by the legislature in the provision in 
question to express the mode of transfer, it 
might, reasonably, have been construed 
in that sense; especially as it is used in 
that sense in other parts of the Code, as in 
ch. 116, I I, 11. But we know that in com
mon parlance, the word is often used in II 
more restricted sense, as contradistin
guished from devise; and that it has ofren 
been so used in our most important acts of 
legislation; as for example, in the act con-

cerning conveyances, 1 Rev. Code 
428 1819, ch. 99. It *is like the word 

"purchase," which, technically, em
braces a devise; but is generally used in II 
more restricteod aenBe, and as meaning aD 
acquisition of property by contract only. 
In the provision in question, "conveyance" 
is not the only word used to designate the 
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mode of transfer therein mentioned. The 
section begins, "Every conveyance, devise 
or dedication shall be valid, which since 
the 1st day of January 1777 has been made;" 
thus tending to show that the word "con
veyance" was not used here as comprehend
ing "devise or dedication;" otherwise, it 
is presumable that these latter words would 
not have been used. But the section imme
diately proceeds: "and every conveyance 
shall be valid which hereafter shall be 
made," &c.; thus dropping the words 
"devise or dedication," used in the first 
line of the section. We ca.nnot suppose that 
the legislature, in three consecuth'e lines. 
in which the only stop is a comma, would 
have used the words "conveyance, devise 
or dedication," as to the past, and the word 
"conveyance" only as to the future, without 
meaning something by the change of phrase
ology; without Ineaning more by the three 
words first used, than by one of them re
peated in the same sentence. The legisla
ture obviously intended to use the word 
"conveyance" in its restricted sense; and 
while they sanctioned every "conveyance, 
devise or dedication," which since the 1st 
day of January 1777 had been made, they 
determined to establish a new rule for the 
future, and to authorize only a "convey
ance" (that is, by deed) for the purposes 
mentioned in the section. That this was 
their intention, is rendered, if possible, 
more manifest by the manner in which the 
section, as proposed by the re\'isors, was 
amended and adopted by the legislature. 

The section, as proposed by the revisors, 
was in this language: "Every conveyance, 
devise or dedication shall be valid. 

which since the 1st day of January 
429 *1777, has been or hereafter shall be 

made," &c. There could be no mis
take as to the meaning of the section thus 
proposed; which was made, if possible, still 
more plain by a long note appended thereto. 
If it had been adopted by the legislature as 
proposed, it would expressly have authorized 
a devise in future. It was so adopted by 
the house of delegates. But it was amended 
in the senate, by striking out the word "or," 
in the third line, and inserting, in lieu 
thereof, the words, "made, and every con
veyance shall be valid which;" so as to 
make the section read: "Every conveyance, 
devise or dedication shall be valid, which 
since the 1st day of January 1777, has been 
made, and every conveyance shall be valid 
which hereafter shall be made," &c. This 
amendment was agreed to by the house, and 
the section so amended was adopted, and 
became a law a, it now stands in the Code. 
It seems to be inconceivable that this 
amendment would thus deliberately have 
been made, if it had not been intended to 
confine the word conveyance, remaining in 
the section, to its restricted sense, and not 
to authorize for the future a devise or ded
ication for the use of a religious congrega
tion. No other motive for making it has 
been assigned, or seems to be assignable. 
It could not have been made for the purpose 
of saving words. If that had been the pur-

pose of the legislature, they would have 
struck out the words "devise or dedication, " 
in the first line of the section, and inserted 
no other; thus leaving the word "conveJ
ance" to operate in the same comprehensive 
sense (embracing every mode of trant;fer 
by act of the parties), as well in regard to 
the past as to the future. So far from sav
ing, they increased the number of words; 
by striking out one and inserting eight. 
Bllt their purpose being not to auti!torize a 
devise in future for the use of a religion>! 
congregation. it occurred to them as the 

most natural and easy mode of effect-
430 ing that purpose, *to let the wC"rds 

"conveyance, de\'ise or dedication" 
stand in reference to the past, but to lise 
the word "convevance" alone in refert:J1ce 
to the future. it is a word at least of 
equivocal import, and its meaning in this 
instance is sufficiently explained by the 
context. 

It was argued by the counsel for the ap
pellant, that the jealousy of church (:n
croachments which existed at the time of 
the revolution, and for·a period thereafter, 
has long since ceased, that the policy of the 
state on this subject has undergone a ma
terial chan~e, and that we ought now to 
apply a liberal, and not a strict, rulC' of 
construction to a statute authorizing the 
acquisition of property for religious uses. 

It is not perceived that there has bt~u 
any such material change of the policy of 
the state as the counsel supposed. No trace 
of any such change is to be found in the 
first amended constitution of 1830, nor in 
the case of Gallego's ex'ors v. The Attor
ney General, decided so late as 1832. 'l'he 
opinion of President Tucker in that case, 
in which the policy of the state is so ably 
vindicated, has since met with general, if 
not universal approbation; which seems to 
be IItiU unabated. In the amended consti
tution of 1851 it was, for the first time, pro
vided, as a part of our organic law, that 
"the general ·assembly shall not grant a 
charter of incorporation to any church or 
religious denomination; but (it is addt·c1) 
may secure the title to church property to 
an extent to be limited by law." Art. iv, * 
32. The object of this section was to pre
vent the accumulation of church propert)", 
and to authorize the title only to so much 
as might be deemed necessary, and consist~d 
with the welfare of the state, to be secured 
by Jaw to religious uses. The latter part 
of the section seems to have been designed 
to sanction and authorize such legislation 
as had already been adopted to secure the 
title to church property to a limited extent, 

and which had been introduced bv 
431 *the act of February 3, 1842, entitle(l 

"an act concerning conveyances or 
de .... ises of places of public worship." Sess. 
Acts, p. 60, ch. 102. The revisors recmn
mended, in their report to the legislature, a 
more liberal provision on this subject than 
had been made by that act. They propoFed 
not only that conveyances and devises (alS 
provided by that act), but parol dedication 
of land should be authorized for the use or 
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benefit of any religious congregation as a 
place for public worship, fir Jur reUKiou.c 
,Ir atfur iIJstrucl,on, or as a burial place or 
a residence for a minister. And also that 
books, furniture oro/her tlli"l(s, "given or 
acquired for the benefit of ,such congrega
tion, to be used on the said land in the cer
emonies of public worship, or in r"Ul(ious 
f'r otlzer i7lstrzlctwn, or at the residence of 
their minister," should "stand vested in 
the trustees having the legal title to the 
land, to be held by them as the land is 
held, for the benefit of the congregation." 
Rep. Rev. p. 412, t 8 and 10. And they 
suggested, that if the legislature should 
prder it, the 10th section ('ould readily be 
made more extensive in its operation, by 
substituting therefor the following: "When 
any money or other thing shall be given 
by will or otherwise to, or be otherwise ac
quired by or for, any congregation having 
for its use or benefit such land as before 
mentioned, the same shall stand vested," 
&c. Id. note. The legislature not only did 
110t adopt this suggestion, but amended the 
8th and 10th sections proposed by the re
visors, not only by limiting the mode of 
future acquisition of land to a conveyance 
as before stated, but by striking out the 
words in italics above written, to wit, the 
words "or for religious or other instruc
tion," in the 8th, and the words "or other 
thi ngs," and the words "or in religious 
or other instruction," in the 10th section: 
Thus embodying in the Codp a more 
limited scheme of church endowment than 

had 1}een provided by th~ act of 1842. 
432 *Under these circumstances, we 

think we ought not to apply a very 
liberal rule of construction to the statute, 
but to construe it according to the general 
rule. And so construing it, we think the 
conveyance by which it authorizes a trans
fer of land to be made for the use of a reli
gious congregation, does not embrace a 
devise. We think the legislature plainly 
intended to alter the pre-existing law, by 
not authorizing such a transfer of land by 
dedse in future. Whether the reason for 
the alternation was good or not, is a ques
tion which it belongs not to this court to 
decide. We may readily conceive what that 
reason was. And we must admit that the 
danger of an excessive and inordinate 
alienation of property to religious uses, so 
jealously guarded against by the policy of 
our law and the provision of our constitu
tion before referred to, would be greatly 
increased by authorizing such alienation to 
be made by will, as well as by deed. And 
especially so, if the argument of the appel
lant's counsel be correct, that " religious 
congregation may take and hold (by its 
tru~tees) not only land, but money, and that 
without limit, prO\'ided it be to be laid out 
in land of the quantity and for the purposes 
prescribed by the statute, or in the erection 
of a church or a residence for a minister 
thereon, or in repairing the same, or in the 
purchase of books or furniture to be used on 
said land in the ceremonies of public wor
ship, or at the residence of the minister. 

The legislature may well have supposed that 
there was no necessity for encountering 
this increased danger;'and that authority 
in future to convey land for the purposes 
aforesaid by deed only, would fully answer 
the object in view. 

If a devise of land for the purposes afore
said wottld be void, a fortiori a bequest of 
money, though to be laid out in building a 
church on land held for such purposes, and 
much more, to be invested in stock for the 

support of a minister to preach in said 
433 church, *would be void. The statute 

says nothing about money; and the 
only argument used to sustain the validitJ 
of the bequest in this case, is that the 
money is equivalent to land, according t. 
the doctrine of equitable conversion. 

It may be proper to state that nothinllt' 
in this opinion is intended to be in conftict 
with the opinion delivered in the case of 
Brooke, &c. v. Shacklett. The conveyance 
in that case was by deed, executed befor~ 
the adoption of the present Code; and it 
was not intended to express any opinion 
upon the question, whether a devise for the 
use of a religious congregation is authorized 
by the Code, which did not arise in the case. 

For the foregoing reasons, and without 
expressing any opi1lion upon the other ob
jections taken to the validity of the devises 
and bequests in question by the counsel for 
the appellees, the court is of opinion that 
the said devises and bequests are void and 
that the decree of the Circuit court be there
fore affirmed. 

ALLEN, P., concurred in the results of 
the opinion of the court, but not in the rea
sons given for it. He thought that the term 
"conveyance" was sufficient to ~mbrace 
devises. ,But he was of opinion that ac
cording to Gallego's ex'ors v. The Attorney 
General, 3 Leigh 450, affirmed as that case 
was by The Literary Fund v. Dawson, 1. 
Leigh 147, and Brooke v. Shacklett, 1l 
Gratt. 301, the bequest was void: and that 
this case was not embraced in the statute. 

Decree affirmed. 

434 *Haxall, Brothers" Co. v. Willis. 

October Term. 1II:1II. Richmond. 

(Absent MONCUBB. J.*) 

Sales-Tlde--Lotu of Property-GQe at Bar.t-w sella 
her crop of wheat to H. by sample. the wheat Dot 
then being cleaned from the chaff: and W Is t8 
dellver it to H at G depot of a rall road to be car
ried by the rail road company to Richmond: \Y 
paying the freight to Richmond. and H to take it 
from the depot In Richmond to his mUl at hl~ OWII 

co.~t, where It Is to be weighed and tested by th~ 
sample. an.1 when thus weighed and tested the 
price to be paid. The wheat Is delivered at 
the depot at G and taken by the rall road companJ 
to their de\lO~ In Richmond. and aU but four hUD-

*He was related to one nf the parties. 
tSee the principal case cited In Morgan .... KIU. 

2R W. Va. II. 
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dred and forty busbels Is taken a.way by H. Tbls 
fllur bundred aud forty busbels Is consumed by 
lire at the dePOt In Rlcbmond before It can be 
removed. 'l'be title to tbe wbeat was ve~ted In H. 
and be is to bear tbe 1088. 

in the contract about what was to be 
436 done in the event *that the wheat did 

not correspond with the sample in the 
judgment of the defendants j nor was any 
thing said about the acceptance of the 
wheat at Gordonsville by the defendants, 

This was an action on the case in the and the change of control there, nor about 
Circuit court of Henrico county, instituted the risks of transportation. Very little 
in May 1850 by Nelly C. Willis a.gainst usually passed in conversation at the mak
Haxall, Brothers & Co., to recover the price ing of such sales, and nothing passed on 
of a quanti.ty of wheat which the plaintiff this occasion that the witness (who was the 
alleged she had sold and delivered to the agent) could recollect, as to the terms of 
defendants. 'I.'he parties agreed to dispense the contract, except enough to fix the price, 
with a jury and submit the whole case to and times of delivery and payment. He 
the court. And when the cause came on to usually, when selling ,wheat, presented the 
be tried. the court rendered a judgment for samples to the defendants and at the Gal
the plaintiff for the sum of four hundred lego mills, and sold for the best price 
and sixty-hvo dollars, with six per cent. offered. 
interest thereon from the 24th of December It was further proved that the plaintiff, 
1849 until paid, and her costs. Whereupon by her agent, delivered her crop, amount
the defendants ~xcepted; and obtained a ing to nearly seven hundred bushels, at the 
supersedeas to this court. Gordonsville depot of the rail road first 

The facts as stated in the bill of excep- mentioned, taking receipts for the same in 
tions are as follows: the following form: "G'ville, Dec'r 12, 

The plaintiff, by her agent, John Willis, 1849.-Rec'd of John Willis 49 co.'s bags 
Rold her crop of wheat by samples to wheat, 6,010 lbs. for Haxall & Bro. J. B. 

435 the defendants in the fall *of 1849, to Ag't." That the wheat delivered at Gor-
be delivered at the Gordonsville depot donsville, prior to the 6th December 1849, 

4Jf the Central rail road company, otherlvise was all received by the defendants, and ac
called in the proceedings, the Louisa rail counted for. That from the 6th to the 12th 
road conipany, as soon as convenient, to be December, inclusive, there were delivered at 
forwarded by the said rail road company, Gordonsville two hundred and forty-five 
over their own road and the road of the bags of wheat, containing, by the weights 
Richmond. Fredericksburg and Potomac at that depot, thirty thousand one hundred 
rail road company, to the depot of the lat- and twenty pounds. That on the 21st De
ter company at RichltJond. consigned to the cember 1849, these two hundred and forty
defendants. The price of the wheat was to five bags were received at the depot in 
be one dollar and five cents per bushel. Richmond, and hventy-five of them were 
The freight by rail road to the depot at delivered to the defendants, and were ac
Richmond, was to be paid by the defendants, counted for; and that the remaining two 
and charged to the account of the plaintiff; hundred and twenty bags were destroyed 
and the wheat was to be carried from the by fire in the depot at Richmond on the 
depot at Richmond to the mills of the de- night of the 23d December 1849, and that 
fendants, at their own expense, and with- the defendants had refused to account for 
out charge to the plaintiff. No other them. 
express stipUlations were made in the con. It was further proved that the wheat, 
tract of sale; but the agent of the plaintiff when it left the barn of the plaintiff in 
understood the contract to be made with Orange, was fully equal to the samples by 
~eference to the usual. understanding and which it was sold, and which were 
practice in such sales, to wit: That the 437 *taken from different parts of the 
crop should range in quality with the sam- bulk, in the opinion of the agent, 
pIe left with the defendants; that the qual- who was often at the bam and saw the 
ity and quantity of the wheat should be wheat constantly, when preparing it for 
ascertained and tested by the defendants, delivery; and that the portion of the crop 
after the receipt of the wheat at their mills, which came to the hands of the defendants 
before the payment would be due j that the was accounted for without objection to the 
delivery at the depot at Gordonsville would quality. 
devest the plaintiff of all control o,'er the Steger and Macfarland, for the appellants, 
wheat, and invest the defendants with the insisted: 
~ontrol of it; but that for the purpose of 1st. That upon the terms of the contract 
payment, the delivery would not be complete in this case, the action could not be main
until the reweighing at the mills of the tained irrespective of the loss of the wheat. 
defendants should fix the quantity to be That the price was not to be paid until the 
paid for. The plaintiff ,vould readily ha,·e quantity was ascertained and the quality 
submitted to a reduction of price, if the tested by comparison with the sample, at 
wheat had proved inferior to the sample in the mill; and therefore no action could be 
the judgment of the defendants, unless the maintained for the price until this was done. 
plaintiff were fully convinced that it was Brockenbrough v. Ward's adm'r, 4 Rand. 
equal to the sample, or thought the abate- 352; Kennaird v. Jones, 9 Gratt. 183. 
ment ~equir~d by the defendants unreason- 2d. That the sale of the wheat was on a 
able; In whIch event she would have felt condition and the condition was precedent 
bound by their opinion. Nothing was said I to the pa'yment of the money. That true 
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the sale was by sample, and the general 
rule is that in such sale the condition is 
subsequent. But that rule does not apply 
where something is to be done before pay
ment is to be ma.de. That generally the 
quality of the article or commodity is ascer
tained when it is delivered to the carrier: 
but that was not so in this case. but the 
quality was to be ascertained by inspection 
at the mill. That though delivery is often 
confounded with the contract, and is gen
erally the completion of it; yet that was 
not the case in the contract under consid
eration. At the time of the sale it is ad
mitted the contract was executory, for the 
\",heat was then in the chaff, and was to be 
cleaned. Nor \vas it executed when the 
wheat was delivered at Gordonsville. That 
there may be many things to be done after 
delivery, and in this case it was to be 
brought to the mills, and the quality and 
quantity were to be ascertained before pay-

ment. That there may be a sale 
438 without delivery; as in Campbell *v. 

Chapman, 13 Gratt. 105; and that there 
may be delivery without a sale. Keeler 
v. Field, 1 Paige's R. 312; Haggerty v. 
Palmer, 6 John. Ch. R. 437; Lorillard v. 
Palmer, 13 John. R. 14; Manton v. Bald
win. 17 Mass. R. 606; Dresser Manuf. Co. 
v. Watertoll, 3 Mete. R. 9; Williams v. 
Moore, 3 Munf. 310; Harris v. Smith. 3 
Serg. & Rawle R. 20; Dodsley v. Varley. 
40 Eng. C. L. R. 141. In Ward v. Shaw, 
7 Wend. 404, there was an actual delivery, 
but something remained to be done to ascer
tain the price to be paid, and it was held 
there was no sale. And such was the case 
of Andrew v. Dieterick, 14 Wend. R. 31. 
And this distinction was sustained in Pet
titt v. Mitchell, 41 Eng. C. L. R. 233. 

3d. That the contract was executory, and 
the property did not pass by delivery at 
Gordonsville. Blackburn on Sales 121, 
122, 150, 151. They insisted that the I!econd 
rule laid down by this author covered the 
case: That is, that where any thing re
mains to be done, as measuring or testing 
the article, this is a condition precedent. 
Story on Sales, f 296; Pleasants v.' Pen
dleton, 6 Rand. 423; Dixon v. Myers, 7 
Gratt. 2+0; Outwater v. Dodge. 7 Cow. R. 
85; Rapeley v. Machie, Id. 250; Young v. 
Austin, 6 Pick. R. 280; Joyce v. Adams, 4 
Seld. S. C. R. 291; Warren v. Buckmin
ster, 4 Foster N. Hamp. R. 336; Screws v. 
Rand, 22 Alab. R. 675; Hutchinson v. 
Hunter, 7 Pat R. Barr 140; Woods v. Mc
Gee, 7 Ohio R. 127; Lester v. McDowell. 18 
Pat R. 91; Logan V. Le Messurier, 6 Moore's 
Priv. Conn. R. 116., 

Andrew Johnston, for the appellee, re
fer~ed to the facts proved in this case and 
in the case of Haxall & Co. V. Barbour (see 
Dote at the end of this case), in which it 
was held that the purchaser was bound for 
the price of the wheat; and insisted that 
this was a stronger case for the vendor 
than that. He admitted that this was an 

executory contract, and conditional; 
439 *but he insisted that the condition 

was that the wheat should be delivered 

at Gordonsville; and that having been done. 
the colldition was performed; and the con
tract was executed on the part of the vendor. 
Story on Sales, i 242. He insisted that the 
effect of a sale by sample was to create an 
implied warranty that the article should b~ 
eq ual to the sample; Story on Sales, i 348: 
and if it was not equal to sample, the COII
tract might be rescinded; Id. i 376, 4tl!!. 
418; but it was the rescission of an executed 
contract. That this was the rule as to mer
chants ordering goods by sample: If the 
goods were shipped and lost on the way. the 
party giving the order had to bear the los .. : 
though if they arrived and were not eqnal 
to the sample, he might refuse to take them. 
Fragano V. Long, 10 Eng. C. L. R.313; 
Alexander V. Gardner, 27 Id. 538. The 
plaintiff was only required to make out a 
prima facie case, and the defendant m:lst 
show that the warranty was not complit.od 
with. That here was certainly a prima 
facie case for the plaintiff, and the defend
ant did not rebut it. In Street v. Blay. :u 
Eng. C. L. R. 124, it was held that the 
vendee might rescind the contract if tht" 
vendor could be placed in the same situa
tion he was before the contract. And in 
Parker \'. Palmer. 6 Id. 455, it was held 
that in an action for a sale by sample. it 
was not necessary to aver the fact, which 
if it was a condition precedent it was nec
essary to do. And Story, i 306, and Black
burn 329, say that delivery to a carrier is 
equivalent to delivery to the vendee. Then 
what is the efiect of delivery? Usually 
possession indicates o\vnership. Black
burn on Sales 121. 147. Story, i 295. treat .. 
of delivery; and states four forms in which 
it may be made. And the lowest form of 
delivery is sufficient to put the property at 
the risk of the purchaser, though it is not 
sufficient for some other purposes: as ac-

ceptance by the vendee as well as de-
440 livery by the venoor is necessary *t .. 

satisfy the statute of frauds. He re
ferred to Story on Sales, f 299 to 302, and 
insisted that the cases referred to by tht" 
collnsel for the appellants. came under one 
of the other three forms of delivery. 

He referred to the rules for construing 
contracts, stated by Blackburn, 151 to 154. 
171, and said that there were no traces of 
these rules until the time of Lord Ellen
borough, about 1805; that Blackburn disap
proved of the second rule; and on sound 
reason. And though the rule was laid down 
broadly, yet it had not been applied to a 
single case where there had been an actual 
delivery. And in Hind V. Whitehouse. i 
F..ast 558; Swan wicke V. Sothem. 36 Eng. 
C. L. R. 321; Tansley V. Turner. 29 Id. 
288; Bloxom V. Sanders, 10 Id. 477, the 
rule was not applied; and in fact these 
cases were in opposition to it. And he in
sisted that in America the rille was either 
not adopted, or was adopted in a qualified 
sense; as where possession had not been 
delivered. He referred to Wilkes v. Ferris. 
S John. R. 335; Scott V. Wells, 6 Watts .t 
Sergo R. 357; Damon v. Osborn. 1 Pick. R. 
470; McComber v. Parker, 13 Id. 178; Rid-
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dIe v. Varnum, 20 Id. 280; Cunningham v. 
Ashbrook, 20 Missouri R. 553; Pleasants 
v. Pendleton, 6 Rand. 423; Haxall &: Co. v. 
Barbour, infra, note. And as to Dixon v. 
Myers. 7 Gratt. 240, the vendor had not done 
all he was to do, and therefor~ he came 
within the first rule stated by Blackburn; 
and it was not necessary 1:0 apply the aec
ond rille to the case. 

ascertained, and they are in the state ill 
which they ought to be accepted. It 

He then proceeds to discuss the reason .. 
of the rules; and in respect to the first he 
says, "It seems to be founded in reason. 
In general, it is for the benefit of the ven
dor that the property should pass; the risk 
of loss is thereby transferred to the pur
chaser; and as the vendor may still retain 
possession of the goods so as to retain a 

DANIEL,:1. The reversal of the judg- security for payment of the price, the 
ment is asked mainly upon the argumel'lt transference of the property is pure gain. 
that the ascertainment of the quantity of It is therefore reallOnable, that where by the 
the wheat by weighing it, as also the as- agreement the vendor is to do something 
certainment of the correspondence between before he can call upon the purchaser t~ 
the bulk and the sample, were conditions accept the goods as corresponding to the 
precedent to the vesting of the property; agreement, the intention of the partie .. 
and that as the wheat was accidentally de- should be taken to be that the vendor was 
stroyed by fire before the appellants had to do this before he obtained the benefit of 

an opportltnity of ascertaining its the transfer of the property. The presump
.... 1 quantity and quality in *the mode tion does not arise if the things might be 

prescribed by the contract, the loss done after the vendor had put the goods in 
ought not to have been visited upon them, the state in which he had a right to call 
but should have been left to be borne by the upon the purchaser to accept them, and 
appellee. would be unreasonable where the acts were 

I shall first examine how far the case is to be done by the buyer who would thus be 
affected by the consideration that the wheat rewarded for his own default." "The sec
at the time of the loss had not been weighed ond rule (however he proceeds) seems to, be 
by the appellants; and. secondly, how far adopted. somewhat hastily, from the civil 
it is affected by the consideration that the law, without adverting to the great dis
bulk had not yet been compared by them tinction made by the civilians betweell a 
with the sample. sale for a certain price in money and an 

And proceeding to dispose of these ques- exchange for any thing else. The English 
tions in their order, it must he conceded that law makes no such distinction. but, as it 
the authorities furnish numerous instances seems, has adopted the rule of the ch·il 
in which the rules in respect to the first law, which seems to have no foundation ex
question are stated in a manner favorable cept in' that distinction. In general, the 
to the views of the appellants. weighing. &c. must, from the nature of 

Thus. Mr. Blackburn, in his treatise on things, be intended to be done before the 
the Contract of Sale, at p. 151-2-3, after buyer takes possession of the goods; but 
stating that where the agreement is for the that is quite a different thing from 
sale of goods and also the performance of 443 intending it to be done before *the 
other things, the courts have adopted cer- vesting of the property; and as it must 
tain rules of construction for the purpose in general be intended that both the parties 
of ascertaining whether the performance of concur in the act of weighing' when the 
any of those things is meant to precede th-: price is to depend upon the weight. there 
vesting of the property, proceeds to say, seems little reason why, in cases in which 
"These rules, of which there is no trace in the specific goods are agreed upon, it should 
the reports before the time of Lord Ellen- be supposed to be the iutention of the par
borough, are laid down, since the time of ties to render the delay of the act in which 
that learned judge, as rules of English law, the buyer is to concur, beneficial to him. 
in terms nearly equivalent to those in which Whilst the price remains unascertained, the 
they are laid down as rules of the civil law. sale is clearly not for a certain sum of 
They are two-fold: the first is. that where money, and therefore does not come within 
by the agreement the vendor is to do any the civilian's definition of a perfect sale, 
thing to the goods for the purpose of put- transferring the risk and gain of the thing 
ting them into that state in which the pur- sold; but the English law does not require 
chaser is bound to accept, or as it is that the consideration for a bargain and 
sometimes worded, into a deliverable state, sale should be in moneys numbered, pro
the performance of those things shall (in the vided it be of value. Still both branches of 
absence of circumstances indicating a con- the rule (he adds) seem to be now firmly 
trary intention) be taken to be a condition established, though, as has been already 
precedent to the vesting of the property. stated, only within the last half century. 
The second is, that when any thing remains and then. it seems, adopted directly from 
to be done to the goods for the pltrpose of the civil law." 

ascertaining the price, as by weigh- The second rule as above stated, it can
.... 2 ing, measuring or testing the *goods, not be denied, lays down the law as con-

where the price is to depend on the tended for by the appellants. It will be 
quantity or quality of the goods; the per- seen, however, on looking into the cases 
formance of those things also shall be a referred to by the author, as establishing 
condition precedent to the transfer of the the rule, that, in no one of them had there 
property, although the individual goods be I been any actual change in the possession 
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of the goods; that in the three cases of 
Rugg v. Minett, 11 East's R. 210; Zagury 
v. Furnell, 2 Camp. R. 240; and Simmons 
v. Swift,S Barn. & Cres. 857, 12 Eng. C. 
L. R. 388; on which he mainly relies a& 
illustrationll of the rules, the acts of meas
uring, counting and weighing, by the terms 
of the agreement, or the usages of the trade, 
were to be done either by the seller alone, 
or by him and the buyer concurrently; and 
that in neither one of these cases do the 
judges use any expression from which the 
inference can be fairly drawn, that they 
would have held the measuring, counting 
or weighing as necessary precedents to the 

vestin'I of the property, if by the 
444 terms of the agreement those acts 

had been left to be performed by the 
buyers alone. 

In the first case. Lord Ellenborough said, 
the true enquiry was, "whether every thing 
had been done by the sellers, which lay 
upon them to perform, in order to put the 
goods ina deli verable state." And Bayley, 
J., said, that· 'if the sellers meant to relie\'e 
themselves from all further responsibility, 
they should have done what remained for 
them to do; and until that was done, the 
property remained in them." In the sec
ond, Lord Ellenborough said. that "as the 
ennmeration of the skins was necessary to 
ascertain the price, this was an act for 
the benefit of the seller; and as the act re
mained to be done when the fire happened, 
there was not a complete transfer to the 
purchaser; and the skins continued at the 
seller's risk." And it was proved in that 
case, that the custom was for the seller to 
count the slcins, to see that each bale had 
its complement, before delivery. And in 
the third case, Bayley, J., said, that "gen
erally speaking, where a bargain is made 
for the purchase of goods, and nothing is 
said about payment on delh'ery, the prop
erty passes immediately, so as to cast upon 
the purchaser all future risks, if nothing 
further remains to be done to the goods, 
although he cannot take them away without 
paying the price." And he further ex
plains himself, by immediately adding, "If 
any thin~ remains to be done on the part 
of the seller, until that is done the property 
is not changed." That the latter remark 
was intended as a qualification of what he 
had said previously, is rendered obvious, 
by his opinion delivered the year after
wards, in the case of Tarling v. Baxter, 6 
Barn. & Crest 360. 13 Eng. C. L. R. 159, 
in which he says, "The rltie of law is, that 
where there is an immediate sale, and noth
ing remains to be done by the vendor, as 

between him and the vendee, the 
445 property *in the thing sold vests in 

the vendee; and then all the conse
quences resulting from the vesting of the 
property follow; one of which is, that if it 
be destroyed, the loss falls upon the ven
dee." And the remarks of Holroyd, J., in 
the same case, were to the same effect. 
Whilst, therefore, there appears to my mind 
to be great force in the reasons assigned 
by Mr. Blackburn against the adoption of 

the second of the rules stated by him. it 
seems to me also, that he has in fact stated 
the rule in terms broader than the decisions 
and opinions to which he refers as having 
established it, will justify. 

There are, however, among the many cases 
cited by the counsel for the appellants. sev
eral, as for instance, Ward v. Shaw, T 
Wend. R. 404; Andrew v. Dieterick. 14 
Wend. R. 31; and Logan v. Le Mesurier 
6 Moore P. C. C. 116; in which the rule 
upon the subject is stated to be as they COD

tend it is. 
Still, there is, I think, a decided pre

ponderance of authority in favor of the 
proposition, that where the subject matter 
of the contract has not only been com
pletely ascertained and identified, but 
actually delivered. the mere fact that the 
weighing, counting or measuring, is yet to 
be done by the buyer, in order simply to 
ascertain the aggregate-sum of money whicb 
he is to pay as the price, does not of itself 
shmv such a defect in the transfer of the 
title as will prevent the risk of loss from 
being cast on the buyer. Selwyn's Xisi 
Prius 105412 Kent's Comm. 675-6; Sumner 
V. Hamlet, 12 Pick. R. 76; Macomber Y. 
Parker. 13 Pick. R. 176; Riddle V. Varnum. 
20 Pick. R. 280; Morgan v. Perkins. 1 
Jones' (Law) N. C. R. 171; Tyler v_ Strang. 
21 Barb. S. C. R. 198; Crofoot V. Bennett. 
2 Com st. R. 258; Page v. Carpenter, 10 N. 
Hamp. R. 77; and Cltnningham v. Ash
brook, 20 Missouri R. 555. Of these cases. 
the last will be more especially noticetl, as 
from the character of the facts it will be 

seen to be directly in poi nt_ It was 
446 the sale of an entire drove of hogs *at 

a stipulated price per cwt. net weight. 
to be delivered at the slaughter-house of the 
buyer, who was to kill and weigh them. 
The hogs were delivered and slaughtered. 
and the seller notified that he might call the 
next day at the packing-house of the buyer. 
see the hogs weighed, and get his paJ. 
That night. however, the slaughter-house 
was burned down, and the hogs consumed 
by the- fire. 

In the course of the opinion of the court. 
delivered by Leonard, Judge, sustaining 
the right of the seller to recover the price, 
the followin~ principles, amongst others, 
were asserted, viz: That the mle, that in a 
sale of goods. no title passes while any act. 
such as counting, weighing or measuring 
remains to be done by the seller, is only 
applicable when such act is necessary to 
separate the goods from a larger mass, and 
does not apply to a sale upon fixed terms bJ 
weight, to be subsequently ascertained, of 
goods already separated; in which case, 
the ti tle passes by the deli very; and as a 
consequence, the loss, by a desb"uction of the 
goods after they are delivered and before 
they are weighed, will fall upon the buyer. 
That although there is no sale till the price 
is settled, yet it is settled in the meaning 
of the rule, when the terms are so fixed that 
the sum to be paid can be ascertained by 
weighing, without further reference to the 
parties themselves; and that in a case of 
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the kind, a jury would be at liberty to infer which of the three most closely resembles 
from a change of the possession, that the this in the facts, it is true there is, in the 
delivery was intended for the purpose of opinion of the cOllrt, delivered by myself, 
passing the property. "It is true (the a statement of the la\v, which, if taken 
Judge said), that in determining the ques- alone, without reference to the special facts 
tion as to the purpose of the parties in of the case, and unexplained by subse
changi ng the actual possession, the fact quent portions of the opinion, might seem t. 
that the price is to be subsequently ascer- commit the court to the adoption of the sec
tained by reference to the net weight, and ond rule laid down by Mr. Blackburn. But 
then paid, is proper to go to the jury; but I when this reference is had and the opinion 
possession is so much of the essence of is taken as a whole, it will, I think, be seen 
property, as it is that alone which enables that the case is one which cannot be re
us to enjoy a thing as property, and garded as an authority for the appellants. 

the natural connection between The contract there was for the purchase 
447 *property and possession, especially of an article yet to. be prepared. By the 

in movables, is so strong, that the terms of the agreement, Dixon was to take, 
presumption arising from a change of at a certain price per cwt., all the stems 
actual possession, that it was intended also which Myers & Co., who were manufac
as a change of the property, is tlot over- turers of tobacco, should prize during the 
come as a matter of law by the fact that year, with the exception of fifteen or twenty 
the thing bargained for was to be paid for hogsheads, which Myers & Co. reserved 
by weight, to be ascertained after the de- the right to send to another person. Myers 
livery." & Co. were to prize the stems in hogs-

'rhe effect of an actual change of posst's- heads, set them apart for the buyer in their 
sion upon the question is very clearly and store-room, weigh them and mark them, 
strongly stated in the opinion of the court and then to present their bills and to receive 
in Macombcr v. Parker. It is there said, their pay. Seventeen hogsheads had been 
"The general principle is, that where an set apart under the reservation just men
operation of weight, measurement or the tioned, and fifty-six hogsheads, for the 
like. remains to be performed in order to price of which the suit was brought, had 
ascertain the price, the quantity or the been prized and stored away: and a short 
particular commodity to be delh'ered, and time before the fire the agent of Dixon was 
to put it in a deliverable state, the contract at the factory, and in company with one of 
is incomplete until such operation is per- the superintendents in the establishment, 
formed. Brown on Sales 44. But where counted them; and then urged this superin
the goods or commodities are actually de- tendent to press on the work as rap
livered, that shows the intent of the parties 449 idly as he could, as *he wished one 
to complete the sale by the delivery; and hundred hogsheads ready by Christ
the weighing or measuring or counting mas. The fifty-six hogsheads, however, 
afterwards would not be considered as any were not weighed or marked at the time of 
part of the contract of sale, but would be the fire. 
taken to refer to the adjustment of the final It will be seen thus, that that case ditfen. 
settlement of the price. The sale would be from this in several important particulars. 
as complete as a sale upon credit before There, there had been no actual change in 
the actual payment of the price." the possession and custody of the thing 

In the case of Scott v. Wells, 6 Watts & bargained for. The weighing by the terms 
Sergo R. 357, Gibson, C. J., uses certain of the contract was to be done by the seller; 
expressions in the course of his opinion, and was not only an act necessary to be 
which seem to lean in favor of the preten- performed in order to ascertain the price, 
sions of the appellants here. But on com- but in connection with the marking was 
paring the facts upon which the judgment necessary to the complete designation and 
in that case was founded. with the facts in identification of the property as the prop
this case, the decision will be seen to be erty of the buyer, and to the placing it ill 
one wnich may be very properly added to that state in which by the agreement it was 
the list of cases already cited as sustaining to be before the seller could demand its 
the cause of the appellee. price, or truly notify the buyer that it was 

The only reported cases decided by this then ready for him. 
COllrt, in which it has become necessary to I do not think, therefore, that there is 
examine the principles bearing upon the any thing to be found in the reported de
question under consideration, are those of cisions of this court, which should constrain 

Pleasants V. Pendleton, 6 Rand. 423; us to oppose that current of decisions which 
448 Campbell *v. Chapman, 13 Gratt. is strongly tending to the re-estab1ishment 

105; and Dixon v. Myers & Co., 7 of the common law rules upon the subject, 
Gratt. 240. In none of these cases was the and which, in the language of the court in 
precise question before us decided; though Macomber V. Parker, considers such an 
in all it was nece!'sary to consider to some understanding about the weighing, at least 
extent that branch of the law under which when it is to be done after an actual change 
it arises. In the first two, nothing was of possession, 'Inot as a part of the contract 
decided which can make in favor of the ap- of sale, but as referring to the adjust
penants. On the contrary, so far as they ment of the final settlement of the price." 
bt:ar on this case, they are in fa,"or of the In considering the second question in the 
appellee. In the last (Dixon V. Myers), case, I do not regard it material to enquire 

Sii 
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whether the understanding between the 
parties in respect to the quality of the 
wheat, is to be regarded in the light of a 
warranty of the quality, properly so called, 
or is in connection with the other parts of 
the negotiation to be taken as an engage
ment to deliver wheat corresponding in 
quality with the sample. As the wheat, 
though in esse at the time of the contract, 
was not in the .condition in which it 

was to be deli vered, and the buyer 
.sO *had then no opportunity of inspect-

ing, it is, I think, most proper to 
consider the contract as upon the footing 
of an engagement to delh'er wheat corre
sponding in quality with the samples which 
were exhibited. And this latter view is the 
one most favorable to the pretensions of the 
appellants; as in such cases it would seem 
to be settled that if the goods do not corre
spond ,vith the sample shown, the buyer may 
refuse to receive or pay for them. Wells v. 
Hopkins, 5 Mees. & Welsb. 7; Mondel v. 
Steel, 8 Id. 858; and 1 Smith's Leading 
Cases, note 257. In their note to the case 
of Chandelor v. Lopus, the American anno
tators state as the result of the numerous 
authorities which they cite on the subject, 
that "the rule which governs sales by sam
ples is a mere application of the general 
and ob"ious principle, that in order to ful
fill a contract of sale, the vendor must de
liver that which he has agreed to sell; and 
if he does not, the vendee may either re
scind the contract altogether and return the 
goods. or receive them, and claim a suffi
cient deduction from the purchase money to 
make up the loss occasioned by their infe
riori ty, in absolute or relati ve value. " Con
ceding this to be a correct statement of the 
rule, I do not perceive how it tends to es
tablish in any manner the point at which, 
in the performance of a contract for the sale 
and delivery of goods, the law shifts the 
risk of loss from the seller to the buyer. 

It is essential to the force and efficacy of 
every contract of sale. that the buyer and 
seller should mutually contemplate the same 
subject matter of sale i and all the rules 
prescribing the acts and ceremonies eSllen
tial to a transfer of the title of the property 
and of the risks attaching to the ownership, 
proceed necessarily upon the supposition 
that such acts and ceremonies have been 
done and performed about the subject of the 
contract. When a merchant orders goods of 

a certain kind or style to be forwarded 
.sl to him by a carrier, and *the party to 

whom the order is gi ven undertakes 
to fill it by delivering to the carrier goods 
of a different kind or style, the merchant 
ordering thi! goods may refuse to receive 
them, not because a delivery to a carrier. 
in pursuance of a contract for the sale of 
goods. is not such delivery as changes the 
property so as to cast the risk of loss on 
the buyer. but because the goods deliyered 
are not the goods ordered. If in such a 
case the goods are lost after the deli very to 
the carrier, but before they reach the hands 
of the buyer. the seller would be defeated 
in any action he might bring for the price, 

not because of the want of completeness in 
the execution of his contract, but because 
of the want of any contract at all in relation 
to the goods delivered. It is true. that if 
the buyer, notwithstanding the want of cor
respondence between the goods ordered and 
sent, accepts the latter and treats them as a 
compliance with his order, he cannot after
wards, as a general rule, set up any want 
of correspondence, in defeat of the seller's 
right to recover the price. But this doe!. 
not go to show that where the goods ordered 
and the goods sent are the same, an accept
ance by the buyer is essential to complete 
the bargain. On the contrary, if in such 
a case he refuses to accept, the authorities 
are clear. that the rights and remedies of 
the seller are just as complete as if there 
had been a full and formal acceptance. 
The authorities to which I have referred 
seem to place a want of correspondence iu 
respect of quality, in sales by sample. on 
the same footing with a want of correspond
ence in respect of the kind of . goods, and 
to allow to the buyer the like right to re
ject the goods and refuse to pay for them in 
both cases. This makes it incumbent on 
the seller, in all cases of the kind, wher.: 
there has not been an acceptance by the 
buyer. to proye the correspondence in qual
ity between the sample and the article 

he contracts to sell by it. But 
.s2 *when he does this, and shows also 

that he has performed those acts 
which. in executory contracts for the sale of 
goods, usually denote the transfer of the 
ptoperty in the thing contracted for, he sat
isfies fully the very terms of his contract. 
and occupies, in respect of the question of 
risk and loss, the same position that he 
would have occupied had there been no 
implied warranty or agreement in regard to 
the quality of the goods. 

It is true, that where the contract is for 
a sale. on trial, or if the goods shall suit 
the taste of the buyer, the contract is not 
executed till the buyer has had an oppor
tunity to try or taste. But the difference 
between such cases and a mere sale b)' 
samplep is too obvious to require f"xplana
tion. There is nothing in the facts of this 
case to furnish a pretext for the idea that 
the appellants were to be the sole and ex
clusive umpires of the quality of the wheat. 
and were to have the arbitrary right to 
reject the wheat. if upon comparing the 
bulk with the sample it did not suit their 
views in respect to the quality. The true 
nature of the agreement, implied from a 
sale in reference to samples exhibited at the 
time of the sale. is not that the buyer is to 
have the right of deciding whether there is 
a correspondence between the bulk and the 
sample. but that there shall in fact be such 
correspondence. 

We ha\"e no reported case in this court 
bearing directly on this question; but the 
unreported case of Haxall, &c. v. Barbour. 
decided by this court at its October term iu 
the yedr 1851, is directly in point, not only 
on this question, but also on the other 
question in this case. The only material 
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difference in the two cases consists in the 
fact that there the sale was of an entire 
parcel of wheat, which at the time was in 
the depot of the Richmond, Fredericksburg 

and Potomac rail road company, and 
-453 which was open to *the inspection of 

experienced much embarrassment and diffi
culty in stating, in a manner satisfactory 
to myself, the grounds on which to rest the 
case, I yet feel confident in the belief that 
the right and justice of the case will be 
attained by affirming the judgment. 

The other judges concurred in the opin
ion of Daniel, J. 

Judgment affirmed. 

the Haxalls, if they chose to inspect 
before receiving the wheat; whilst here 
the contract is for the sale of an entire 
crop which at the time was not ready for 
delivery, being in the chaff; and which the 
appellee, by her agent, contracted to trans-
port from her barn and deliver to the Cen- .Vot..-The followlnlr case of I1_U. BrotA6r. ct Co. 
tral rail road company, at their Gordonsville v. Barbour was decided atthe October term 1851 of 
depot, to be carried to the Haxalls at Rich- this court. and Is referred to by Judlfe DANIl'lI .. ln 
mond. his opinion In tbe forelrolnll" case of H_U v. WiU .. : 

The first was, strictly speaking, a con- This was an action on tbe CaRe In the Circuit court 
tract of sale, Whilst this was an executory of law for the connty of Henrico, broulrbt In March 
contract for the sale of wheat. But it needs 18iIO, by Benjamin Jobnson Barbour ualnst Haxall. 
no argument to sho,'\" that so soon as Mrs. Brothers & Co. to recover the price of certain wbeat 
Willis had separated the wheat from the which the plaintiff allelred he had sold to the de
chaff, transported it to Gordonsville, and fendants. Tbe parties allTeed to dispense wltb a 
there delivered it to the carrier agreed on jury, and to submit tbe case to the court. Upon the 
between the parties, she occupied the same trial the followlnlr facts were proved: 
position as Barbour did in his case, when The plalntl!! sent to Deane & Brown. commls
he had concluded the negotiation and given slon merchants In the city of Richmond by the 
the Haxalls his order for the wheat. If not Richmond. Frederlcksbnrlr and Potomac rail road. 
so, the similarity in the two cases becomes tbree hundred and seven bap of wbeat.to 
most obvious, from the time when the 455 be sold by them for -him. Each balr con
wheat in the present case had reached the talned more than two bushels of wheat. 
depot in Richmond, and the Haxalls had in thoulrh tbe exceKtl above two bnsh~ls was not unl
fact received a portion of the wheat, and formlytbesame. OnSaturdaythe22dofDecember 
carried it to their mills. The two cases 1849. between the hours of eleven aud twelve 
plainly call for like judgments. o'clock In tbe forenoon, Dean & Brown offered 

It is argued, however, that. as the case the wheat for sale to the defendants. who were 
of Haxall, &c. v. Barbour was decided by millen! In the city of Richmond. exhlbltlnlr to 
a court consisting of three members only, them at the time a fair "ample of the wheat, which 
and has never been reported, this court has was then In the depot of the rail road company In 
not such strong reasons for adhering to it tbe city of Rlcbmond. open to the Inspection of 
as a decision as it would have had. had the I the defendants. If they cbO!<e to Inspect It: and the 
case beel\, decided bv a full court, and re- defendants ureed to pnrcbaJIe It at the price of one 
ported as a precedent. Whilst this is so, it I dollar for each bushel of sixty pound~: and there
is yet proper to state that that case was' upon DeaDe & BroWD &'lwe to the defendants an 
very fully and ably arguecl, was maturely I order In wrltinll'. addreHsed to the uents of the 
considered by the court, and decided with- rail road company at tbe dePOt. requlrlolr them to 
out any dissent; it was also St'lected as a dE-liver the wbole of the Raid wheat to the de
case proper to be reported; and the absence feodants: whlcb order the defendantH received 
of a report of the case is due entirely to and Illed with the alrents of tbe rail road com
the lamented death of Judge Baldwin, the I )laoY at the depot. The Hale was Intended to 
member of the court to whom had been as- I be a caAh Rale. but nothlnlf wall said at the sale 
signed the task of preparing the opinion. of the time of pa)'ment or of the removal of the 

of the court. Whilst, therefore. wheat from tbe depot, except a remark by the 
-454 *the case has been very properly re- vendor to tbe vendee that he hoped he would Iret 

garded as not concluding the discus- the wheat away from the depot as soon aA possible. 
sion and examination of the principles upon This remark was occasioned by the consideration 
which it mnst have been decided, this court: tbat It WaR not uAual In Rlcbmond to send in a bill 
could not properly treat it as entitled to no 'I for the price of tbe wheat Rold to a miller until It 
weight in passing upon questions about had reached tbe mill. and that tbe vendor Intended 
which there is a conflict of authority. It 'Ito leave tbe city on the followlnlr Monday. And 
is but proper to add also, that the case now the vendees' replY to the remark WaJI. that they 
before us has been twice argued here; on a had a 1I'00d deal of wbeatln the same depot. which 
former occasion before a court consisting' tbey wlAbed to Iret away by noon on the followlnlr 
of three judges. who upon conferring on Monda)', which would be tbe day before Christmas, 
the case, were unanimously of opinion to and did not tblnk tbey could Iret It away 8OODer. 
affirm the judgment; and now before a Accordlnlr to the usalre of the trade In Rlcbmond 
court consisting of four judges. who, upon In such caRes, which was well nnden!tood by the 
a conference. have unanimously arrived at I partIeR. and with reference to whlcb they con
the same result. tracted, the vendor of wheat In tbe depot, after he 

Under these circumstances, whilst, owing Irlves a delivery order to the Tendee. part." 'wlth 
to the conflict of the authorities and the I all control over It: and aR soon a8 the order Is Illed 
diversity in the reasoning of judges and with tbe depot all'ent. he holds the Mame subject to 
courts declaring the same principles, I have the order of tbe vendee. and would not deliver It 

8i9 
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to the order of the vendor. or anyone else except 
tbe vendee. 
~'he wheat IR removed from the depot by the vendee 

to hili mill, the transportation belnlr at his expenlle 
and rlt.k: It Is there Inspected by the vendee, to see 
If It corresponds with the .. ample. when the lale Is 
by sample; and If It does not correspond, the vent 
dee has the rllrht to refuse to take It and execute 
the contract: If It does correspond, then the vendee 
Is bound to take It; and It Is then welll'hed at the 
mill, and Nettled for by the miller's welirhts: and 
the vendee does not II'lve a flnal receipt for the 
wheat or pay for the Kame until It has been In
spected and wellrhed at his mill. 
It was further proved. that the alrents at the de

POt comddcred the wheat the property of the de
fendants from the time of the flllnir of the delivery 
order at the depot. which was done between IS and 
I o'clock on Saturday; and the alrents of the vendor 
con"ldered themselves as havlnlr no further control 
of or rcs\lonslbl11ty for the wheat after the delivery 
of the order aforesaid; but no tlme was speclfled 

for the removal of the wheat from the depot. 
456 ~'he depot Wall consumed by flre on ·the 

nllrbt of Sunday, the next day. and the three 
hnndred and seven bailS of wheat aforesaid were 
consumed In IL 

Prior to and at the time of the purchase of the 
plalntlff's wheat by the defendants. they had a larlre 
flnantlty of wheat In the said depot. which they had 
bt>en notilled by the alrent at the depot to remove. 
llec lUse It encumbered the depot and prevented tbe 
ddlvery of other wheat. They kept In their em
ployment a RllCclal carrier to haul their wheat 
from the depot. and no wheat subject to their 
order would be delivered to any other carrier. un
leu tbelr relrular carrier was unable to carry It. 
~'he defendants had twelve wuons employed In 
hanllnlr wheat from the depot on Saturday the 
ad of December 1848. which were able to make 
only twelve loads. because there was so much other 
wheat In the depot beside that subject to.the order 
of the defendants, which was In the coune of de
liven' on that day, that the hands and uents at 
the depot were not able to deliver more than the 
twelve loads aforesaid to the wuons of the de
fendants. thoulrh the said walrons could have made 
elll'hty loads If promptly loaded. 

Upon the trial. the court rendered a judlrment for 
tbe 1>lalntlff for IIlx hundred and fonrteeu dollars. 
with Interellt thereon at IIlx p,r elAl. from the 27th 
day of December 1848 till paid. aud hili costs. And 
tlJereDllOn. the defendants excepted: and applied 
to this court for a .uzur.tdttu; which was awarded. 

St'OIr and J{ac.farlatul, for the appellants. 
Lllo" •• for the appellee. 

to his own nse the flour c!rawn from the barrel ill 
the process of Inspection. called the draft flour. as 
an additional compensation or perquisite. woul4 
be bad, as belnlr unreasonable. unj1lllt and con
trary to the policy of the law. 

2. SaIIIe-Canaot Overrld. a Statate.-Althoutb a 
custom when otberwise Irood. may override and 
displace the common law rule, yet a statute lntro
ducinlr a new principle with a nelratlve eltber 
express or neceo;sarllY Implied. mUl<t be stricUy 
punued. and no cUlitom can be Bet up alralnst 1:.. 

3. S_e-CaM .t Bar.-A custom for the 1D"I>«tor 
of flour to take the draft flour. may have emte.! 
lonlrer then the memory of any lIvlnlr man. }'et :b 

the statutell show the commencement ut the 
Inspection of flour In Virginia. and as this Ikrl04 
Is within the limitation preI<Crlbed for the ':001-

mencement of a cu"tom, the custom is bad. 
,.. Doc:trlae of PruuBlptJoas-To Wb.t AppikaIIIe.

The doctrine of presnmptlons cannot be applied 
to this custom, becaue. 1st. the pr~uml.Uon l!l 

repelled by the evidence; and sa, because tile 
doctrine of presumptions can onlY apply to thiDa'S 
which lie in &"Tant. and where there 111 a party bJ 
whom the Irrant could be made as well as one to 
receive It. 

a. CastOlll-V.tJa.r. Rltrbt. ...... There Is no cuatomary 
law In Virl(inla l"hlch JUt' •• can vest a rlIrbt in a 
party claimlDlr under It. 

6. s..e-Eftec:t of Roc:otrDItIoa by Statate..-If a C11li

tom has been recolrDized by a statute dther 
expreBlilY or by nec_ary Iml>lIcatlon. It will 
thereby receive vitality. and the rllrht claimed 
under It may be asserted as conferred by tilt 
statute. 

7.lnapec:tor of FIoar-RJaIrt to lCeep Draft FIoar
Statato.-The act. Code, cb. 88, p. 4 Ill .. does not 
recolrDlze either expressly or by Im1>lIcaUon. the 
rllrht of the Inspector to take the draft flour; or 
to Illoe an aUlrer or trier more than half an inch 1u 
dlameter.t • 

8. s..e-Statato 1t .... tlD.r Size of A......--Effect_ 
Previous CastollL-Tbe act havlDlr directed. tlIat 
an aUlrer of not more than a half inch In diameter 
shall be used In InspecUnlr flour. a custom to _ a 
larlrer aUlrer I" bad, thoUlrh the Inspector says he 
cannot execute his duty satisfactorily .... Ith an 

aUlrer of the size prescribed by the statute.t 
458 '"9. Saaao-s...-Effec:t.--The Inspector of flour 

Is bound to Inspect It by borlnlr throul'h the 
head of the barrel. with an aUlrer not exceedlnl' & 

half Inch In diameter. t 

oOCuatoaa-v.tlD.r • Rl.rbt.-1D the 11th headnote of 
the principal case It Is held that. there Is no ClllotoM

ary law In Vlrl(inla which JUt' M can vest a rllrbt 
In a party clalmlnlr under It. For the abuve pror

'l'he juctlrlDent of the etrcult court was uuanl- oglt\on the principal case Is cited and approved ill 
Reese v_ Bates, 8f Va_ 1121\, l!II So E. ReP ... 

mouMly amrmed. In Southwest Va. K. Co- v. Chaae. 81\ Va. 66, !'1 S. E. 
Rep. 826. It Is said: "It Is well settled in this htate 

that a local custom or uBaire cannot be relied Oil 

457 ·Delaplane v. Crenshaw" Fisher. where It Is Inconsistent with the terms of the writ-

Same v. Haxall, Crenshaw" Co. ten contract between the parties. Barris v. CUlIOD. 

1

7 Lelll'h 689; Mason v. Moyers. 2 Rob.. 611; GrOt<S ~. 
January Term, 1800. Richmond. CrlBII, a GratL _: Dtlapluw l'. ONrulun6. If> GNlL 

•. C ... tOlll-Cue.t B.r.-Ifthere could be In Vlrl(inla 451; Richlands. etc .. Co. v. B1ltebeltcl,1I2 Va. III. !:! 
a lell'al. valbl URall'e or cUKtom, the effect of which, S. E. ReP. 80ft; Reese v. Bates. 8f Va_ 821. III So K
IM to ol>erate PlI' ,e as an exception to the Ireneral ' ReP. 8611, and BansbroUlrh v_ Neal, et Va. '1lIZ. 11 S. E. 
rulell of the corn mOll Illw: a usalre or custom for I Uep. 5IIlL" 
tbe IDI<}lectllr of flour. WIIO by the statute III to 'The act. Code, ch. 88, p. 418. embraces an articles 
receh'e a IlI>ecllled money compensation, to take directed to be Inspected: and afterprovldiDlr for the 
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10. s.--RofuAl to lnapect _ Law ReqaJ .... -Maa· 
d ....... -An inspector of !lour refuslnll' to inspect 
!lour by borinll' throulI'h the head of the barrel 
with a half inch auer. he will be compelled to do 
it. by ,naflda"UJ6 from the court. 

I I. Statute -Inadallglble Evlclence to AacertalD M .. • 
Inlr .f.-The evidence of a member of tbe lell'lsla
ture Is Inadmissible to prove the knowledll'e of the 
members a.~ to the existence of tbe custom of the 
inspector to take the draft !lour. when the statute 
was enacted by them. for the purpose of ascer
talnlnll' the true meaulnll' of the statute. 

120 Civil Sulte-Instructl .... -Rllrbt of eou .... 1 to DIa· 
cusa.-In a civil suit (whatever may be the law In 
a criminal calle). after the judll'e presldlnll' at the 
trial has II'Iven an Instruction to the jury. the 
counsel should not be allowed to discuss before 
the jury the same matter which the court has 
already declded_ 

The first of these cases was an action of 
trover in the Circuit court of the city of 
Richmond, brought by Crenshaw & Fisher, 
millers and partners, against Daniel S. 
Delaplane, the public inspector of flour in 
the city of Richmond, to recover the value 
of a quantity of what is called draft flour; 
that is, flour taken from the barrel by the 
inspector for the purpose of the inspection. 
This flour had been for many years retained 
by the inspector in Richmond and other 
cities on tide water, where flour is required 
by law to be inspected, as his perquisite or 

compensation in addition to the 
-459 *specific money compensation allowed 

by the statute; and the inspector 
claimed to retain it on the grounl1 of im
memorial usage. 

The defendant introduced several wit
nesses. who either were then or had been 
inspectors of flour in' Richmond, Peters
burg, Lynchbttrg and Fredericksburg, all 
of whom stated that as far back as they 
had any knowledge on the subject, it had 
been the usage for the inspector to use an 
auger and trier of more than half an inch 
in diameter, to bore the hole in the head of 
the barrel for the purpose of inspecting it; 
and to appropriate the flour drawn' from 
the barrel to his own use. And after hav
ing introduced certain reports of commit-

appointment and removal of Inspectors. and dlrect
Inll' In what condition the different articles must be. 
that are offered for Inspection. and a. to !lour. meal 
and bread. that the barrel. .. contalnlnll' them. "sball 
have ten boops well nailed with four nails In each 
chine hoop aud three naUs In each bllll'e hoop." 
proceeds as follows: 

.. s 20. Every Inspector. by himself or a deputy. 
shall altend when required. at 8uch time and place. 
wlthlu his county or Inspection district. as the owner 
of any commodity of which be Is Inspector may 
appoint. and examine such commodity. either by 
borinll' throulI'h tbebead.ln case of a barrel. with an 
aUlI'er not exceed lull' half an Incb In diameter. or In 
some otber Batisfactory manner as to barrels and all 
other parcels." . 

By f •• the fees for Inspections are !lxed. and 
amonll' them. "for each barrel of lI.our Inspected at 
Richmond. one cent. aud at all other places. two 
cents; on each barrel of corn meal or bread. two 
cents." 

tees of the house of delegates in relation 
to the inspection of flour, made before the 
present act on the subject was passed, he 
introduced a witness, who stated that he 
was a member of the general assembl,. 
when the act was passed, and that he had 
been a member for several years previous 
to that session: and then the defendant 
proposed to prove by the witness that the 
members of the assembly who passed the 
act were well informed at the time, of 
the usage aforesaid, both as to the size of 
the auger and trier used by inspectors, and 
that they retained the flour drawn from the 
barrel in the process of inspection, as a 
part of their compensation, in addition to 
the fee in money allowed by law. But the 
plaintiffs, by their counsel, objected to the 
evidence; and it was excluded by the court: 
and the defendant excepted. 

When all the evidence was submitted to 
the jury, both the plaintiffs and the defend
ant flsked for instructions; but the court 
declining to ,ive either as asked for, in-
structed the JUry as follows: . 

If the jury shall believe from the evi
dence. that at the time and for a long period 
prior to the occasion, when the flour 

in controversy was inspected by the 
460 *defendant, it was the custom for the 

inspector of flour in the city of Rich
mond to take to his own use the flour dra wn 
at the inspections. and this custom was 
known to the plaintiffs prior to the occa
sion aforesaid, and had been on other pre
vious occasions acquiesced in by them, and 
that the flour in controversy was taken 
and used by the defendant in pursuance of 
that custom, from a lot of flour inspected 
for the plaintiffs at their request, without 
objection on the part of the plaintiff!' before 
the inspection was made, to the defendant's 
taking the flour as aforesaid, then the jury 
are to find for the defendant. But if the 
jury shall believe that the lot of flour from 
which the flour in controversy was taken, 
belonged to the plaintiffs, and that at the 
time the plaintiffs required the defendant 
to inspect the said flour, and before the 
same was inspected, they informed the de
fendant that he should not take the flour 
drawn at such inspection, and that the 
plaintiffs claimed it as their own; and that 
the defendant inspected the flour with the 
knowledge of this objection and claim on 
the part of the plaintiffs, and then took the 
:flour drawn as aforesaid, to his own use, 
without the subsequent acquiescence of the 
plaintiffs, then the jury are to find for the 
plaintiffs, although the jury shall further 
believe that the defendant before and at the 
time he inspected the flour, claimed the 
right to retain to his own use the flour 
drawn as aforesaid: and to this instruction 
the defendant again excepted. 

In the progress of the argument of the 
cause before the jury, the counsel for 
the defendant was proceeding to discuss 
the case upon the law liS well as the facts 
before the jury, for the purpose, as he an
nounced. of inducing the jury to find a 
verdict for the defendant in opposition to 
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ruction of the e was cited 1 p. 28; 1 Tuck 
by the court, at he 'Book 1, lker v. Chiche 

ould not argue struc- Brevard v. Dauncey, 7 
on of the court nd not R. 674; ow, 2 Foster's 

the jury being the proper exponent of 1 Tuck. Com. Book 2, p. 81; Hudson v. 
the law, and the jury bound to take the law Johnson, 1 Wash. 10; Branch v. Burnley. 
as the court had expounded it: and the 1 Call 147; Best on Presumptions Efl. Law 
defendant excepted. I Libr. ; 2 Greenleaf Evi. title Presumption. 

There was a verdict for the plaintiffs for f 538; Archer v. Saddler, 2 Hen. & Manf. 
two thousand three hundred and sixty-one 370; Clarke v. Mayo, 4 Call 374; Coolidge v. 
dollars and eight cents damages; and the Larned, 8 Pick. R. 504; Melvin v. Whit
court rendered a judgment thereon with ing. 10 Id 295' 1 Greenleaf Ed. f 293' 1 

from the dat ment. Sugd. ome's Legal M 
pon the defend 0 this 719; Se . & Statute La 
or a supersed as al- 661. 73 d v. Richard 

econd of these appli-
y Haxall, Cren Hiers, 
ircuit court 0 Rich-

mond. for a mandamus to Dantel S. Dela
plane, the inspector of flour in the city, 
to compel him to i.nspect a certain lot of 
flour then in barrels in their mill. To the 
rule which issued upon this application, the 
inspector made a return, in which, after 
setting out the provision of the statute, as 
requiring that the inspector shall inspect 

rrel of flour wh ed to 
inspection. by h the 
it with an aug n half 
in diameter, 0 r sat-

y manner, he s lways 
e custom of the our in 
of Richmond n Vir-

, rom a time to hereof 
the memory of no living man runneth, to 
inspect flour in barrels, by boring through 
the head with an auger more than half 
'an inch and less than an inch in diameter; 
that this had been his custom since he had 
been inspector; and that he was ready to 
inspect the flour of the plaintiffs in that 

Or he was . ing to 
the plain ti ffs' other 
tory manner, boring 

the heads 0 if the 
s would cause tion of 

ding to be rem ha ve 
to let it be so lid he 

erred that he any 
462 *other manner properly discharge the 

duties of his office, because he could 
not otherwise inspect flour so as to enable 
him to pronounce honestly and advisedly 
the judgment upon it which the law re
quires. 

To this return the plaintiffs demurred, 
and the court sustained the demurrer; and 

rt having after a per-
mandamus t ied to 

urt for a sup h was 

Mass. Edwards v. Da 
Wheat. s v. Steel, 3 
R.97; e, 4 Penn. R. 1 
torney ar. v. Bank 0 

Fear,S Ired. Equ. R. 71; Schoff v. Bloom
field, 8 Yermo R. 472; Boyden v. Town of 
Brookline, Id. 284; Kemion V. Hills, 1 
Louis. Annual R. 419; Baring V. Reeder, 1 
Hen. & Munf. 154, 161, 163; Findlay V. 

Smith, 6 Munf. 134, 148; Bodfish 
463 *v. Fox, 23 Maine R. 90; Desha V. 

Holland, 12 Alab. R. 513; Knowles V. 

Dow, 2 ; Harris v. Ni 
5 Munf nst. & Stat. 
3, 5. 8, , 21. 

2d. T both as to the 
flour an d trier, had be 
ognized I assembly; an 
the mo on had been r 
by the m two cents 
cent in Richmond, because of the draft flour 
received by the inspector. They referred 
to the reports of the committees of the gen
eral assembly, to show that the usage was 
known to the general assembly, and that 
the law was based upon that usage. And 
they insisted that the parol evidence offered 
by the prove the kno 
of the legislature. \V 

properl hey cited Ro., 
Goodwi 475; Stuart V. 
1 Cranc cKeen V. Dela 
Id. 22.; C. C. R. 525; 
v. Coxe 3; Meriam v. H 
2 Barb. ~272; Wah"or 
Brown Y. Farran, 3 Hamm. R. 140; Ches
nut v. Shane, 16 Ohio R. 599; Regina ,'. 
Ballivos, &c., de Bewdley, 1 P. Wms. R. '1JJ7. 
214, 224; Myrick v. Hazey. 27 Maine R. 9: 
Hatch v. Vermont Cent. R. R. Co., 25 Yermo 
R. 49; Parramore v. Taylor, 11 Gntt. 220; 
Sorresby v. Hollins. 9 Mod. R. 223; 2 Burns 
Ecc1. Law 481' 1 Collectanea Juridica 3.77 
Dublin n V. Rushby. 
ner's R Abr. 476. p. 1 
V. Abd . 664; Lilly's 
Leigh 5 owe, 6 Rand. 355 

ases were hear 
aborately argu 
ons, for the a 

d were Heydon oke R. 7 b; 

saw, andolph, Holla 
the appellees. 

ay an 

oynes 
Cren

rump. for 

For the appellant. it was insisted: 

Hill's n ps' Eyi. 1408; 
v. Smit 486, 493; Stan 
Raymon , us. . 314; The Kmg V. 

Hog, 1 T. R. 721. • 

For the appellees. it was insisted: 
1st. That there may be customs in this 

country; and that the custom to take the 464 
draft flour was a good custom. And they 

1st. That though there are usages 
in Virginia in *reference to which 
parties may contract, and thus be 
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bound by them, yet in the legal sense of I is to operate per se, as an exception to the 
the terms, there are no customs, which general rules of the common law, and to 
bind a party independent of contract. And vest a right which could not be claimed 
that if there might be a custom, the custom under them but must be claimed expressly 
Ket up in this case was not a good custom. against them, I should yet hold that such 
They cited Harris v. Carson, 7 Leigh 632, a custom when invoked for the benefit of a 
which they said was recognized in Gov- public functionary by transferring to him 
ern or, for Liggatt, v. Withers,S Gratt. 24; a portion of the goods of the citizen with 
King ' .. St. Bartholomew, 22 Eng. C. L. which he is called upon to deal in the dis
R. 128; King v. Wix, Id. 60; Blewett v. charge of his office by way of additional 
Tregonning, 30 Id. 151; Leuckhart v. compensation or perquisite, over and above 
Cooper, 32Icl. 59; Lockwood \". Wood, 51 what the law expressly provides, would be 
Eng. C. L. R. 30, SO, 67; 1 Phillipps' Evi. bad as being unreasonable, unjust and con
ch. 10, p. 660; Sedgw. Const. & Stat. Law trary to the policy of our laws. It would be 
J8. 39; 9 Bac. Abr. Statute. letter G. p. unjust and unreasonable that a public 
235; Race v. Ward. 82 Eng. C. L. R. 700; officer having a specified duty to perfom 
Kenyon v. Nichols, 1 Rhode lsI. R. ·106; in relation to the property of others, for a 
Fletcher v. Seekell, Id. 267; Littlefield v. prescribed fee, should by the discharge of 
Maxwell, 31 Maine R. 134; 1 Smith's Lead. that duty acquire a right not only to 
Cas. 593-4; Currie v. Page, .2 Leigh 617; 466 the fee allowed, *but a:80 to a part of 
Gardner v. Newburgh, 2 John. Ch. R. the property itself. It thus makes him 
161; 2 Kent's Com. 338; Schooner Reeside, the sole judge of the compensation which 
&c., claimant, 2 Sumner's R. 567; Ander- he shall receive. There is not even the 
Kon v. Pitcher, referred to in 2 Stark. Evi. pretense of a contract which might be said 
566. to be made with reference to the custom. 

2d. That the statute having given the in- The manufacturer who designs his flour 
Kpector a specific money compensation, no for shipment has no choice in regard to 
usage to take the draft flour could arise. the inspection. He is required by law to 
And if the present statute was to be con- have such flour inspected, and is subject 
sidered as authorizing it, the act is uncon- to a heavy penalty if he shall export or 
stitutional. Richmond and York River R. ship it without such inspection. He pays 
R. Co. v. Wicker, 13 Gratt. 375; Vanhorne's the fee because required by law to do 
lessee v. Dorrence, 2 Dall. R. 304, 310, 311, so, but in no respect does he stand in the 
318; Taylor v. Porter, 4 Hill N. Y. R. 140; relation of a contracting party to the in
Wynehamer v. The People, 3 Kernan N. Y. spector. Now it is well settled that a cus
R. 378; Fletcher v. Peck, 6 Cranch's R. 87, tom to take or have any thing from another 
134; Satterlee v. Matthewson, 2 Peters' R. man's land, or for a profit a prendre, is bad. 
380, 414; Wilkinson v. Leland, Id. 627, 657; Gateward's Case, 6 Rep. 60; Grimstead v. 
2 Story on Const. p. 252, t 1399. Marlow, 4 T. R. 717; Blewett v. Tregon-

3d. That neither the usage nor the reports ning, ~ Eng. C. L. R. 151; Wilson v. Willis, 
of the committees of the general assembly, 7 East s R. 121; Race .v. Ward,.82 Eng. C. 
nor the evidence of the witness could be L. R. 700; Waters v. LIlley, 4 PIck. R. 145; 
referred to in aid of the construction of Per~ey v. La.ngley, 7 New Hamp. R. 233; 
this statute, in which there was no ambi- Kenyon v. Nu;hols, 1 Rh .. lsI. R. 106. In 
guity, and in which draft flour was not the case last clte~,. the claIm was of a cus
once mentioned. Currie v. Page, 2 Leigh tom for all the cItizens to take sea weed 

617' Barker v Pool 6 Missour-i thrown up upon the shore, but it was con-
465 *R.' 260; Lett v. 'Horner: 5 Blackf. R. sidered to be a c!aim to have an interest or 

296' Handy v The State 7 Missouri profit a prendre In the land of another, and 
R. 607; Soogwick Stat. and Co~st. 382, 241, as in the. other cases, a custom to su~tain 
257' Garth's Case 3 Leigh 761. such a claIm was held bad. And no dlffer-

" ence in principle is perceived between such 
LEE, J. These cases have been argued a cllstom, and one to appropriate part of 

together, and from their nature and charac- the personal chattels of another, against 
ter may properly be considered in immediate his will and without his consent, and with
connection. I propose to consider, first, the out any consideration whatever. It is not 
action of trover in which the right of the an easement, or even a profit that is 
inspector to appropriate to his own use, claimed, but a portion of the principal sub
the flour drawn by him from the barrel in ject itself; and it seems where the claim is 
the process of inspection, called the "draft destru4:tive of the subject matter it is held 
flour," is the subJect of controversy. bad even if the party setting up the custom 

This right is sought to be sustained upon does not claim to carry away and appropri-
two grounds: ate it . to his own use. Bland v .. Lips-

1. The long continued usage or custom of combe, 82 Eng. C. 14 • R. 712. n. It is 
the inspectors of flour in this state to re- but a petitio principii to say that the in-
tain the draft flour as a part of the com- spector may appropriate the draft flour 
pensation for their services. 467 to his own use because he *may de-

2. The recognition of this custom in acts stroy it or throw it away. If it be 
of assembly and the sanction thus given conceded that to ';inspect" means more than 
to it by the legislature. to make mere ocular examination, and that 

If there could be in Virginia, a legal, the inspector is authorized to bake a por
valid usage or custom the effect of which tion of the :flour into bread, or subJect it to 

V R, 15 Gratt-56 883 
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a chemical test, still that would not au
thorize him to take away any more than is 
necessary for that purpose, nor even that 
for his own use and benefit. Taking away 
the draft flour is no part of the inspection, 
for that may be made as well whether the 
inspector appropriates it to himself, or re
stores it to the owner. 

The practice of millers to take toll for 
grinding gives no countenance to this cus
tom. The cases are in no respect parallel. 
The shipper of flour has no option; he must 
have his flour inspected and pay the fees 
without any thing in the nature of a con
tract between himself and the inspector. 
The owner of grain mayor may not have 
it ground at his pleasure, and if he do it is 
matter of contract between himself and the 
miller that the toll is yielded. They may 
agree that the compensation for grinding 
shall be in money or other thing, instead. 
Nor is there any real force in the sugges
tion however plausible it may seem, that 
the inspector may keep the draft flour for 
the purpose of vindicating his judgment, 
if he ~hollid be sued for a false brand. It 
is impossible to believe that such a motive 
could have been the origin of this custom. 
No case, I apprehend, has ever occurred in 
which such an instrument of evidence has 
been resorted to, nor is it at all likely that 
ever the flour drawn from a barrel by an 
inspector was retained for any such pur
pose. In point of fact, the practice has been 
universal for the inspectors to mix the flour 
thus drawn in a common bulk and to sell 
or otherwise dispose of it. And moreover 
the gist of any action against an inspection 
fpr a false brand. would be the honesty, 
and not the absolute correctness of the judg-

ment \'\"hich he had pronounced. 
468 *This custom, as it seems to me, is 

. also bad. because in conflict with the 
general policy of the law, and this in sev
eral respects. It is certainly a marked fea
ture in our system of offices that the 
compensation of public functionaries shall 
be fixed and certain. It is a great and 
pervading principle of our Code and is 
essential to the purity and impartiality of 
the government. The idea of a "perquisite 
of office" in the sense of a fee or allowance 
for services beyond the ordinary salary or 
settled wages, has no place in our legisla
tion but seems to be repudiated by the most 
necessary implication. Once to admit it is 
to open a wide door for imposition and 
corruption. Dr. Webster tells liS that the 
common acceptation of the word in Amer
ica is a fee to an officer for a specific serv
ice in lieu of an annual salary. but he 
gives also the other sense in which it is 
elsewht're used. The salaries fixed in our 
Code for some officers. the speci fied fees 
for services allowed to others and the pen
alties imposed in some instances for de
mandin~ fees for services not performed or 
for demanding grt'ater fees for services 
than those allowed by law. all show the 
intention of the le!!isiatllre that the com
pensation to the officer should be restricted 
to the fees expressly provided. In the in-

spection laws throughout, the fees are 
specifically named, and the idea of aDY 
further compensation would seem to be 
plainly excluded. For many years indeed 
prior to 1792, after the sum named were 
added the words "and no more" which 
served, not merely to limit the pecuniary fee 
to be paid down, but to exclude the idea of 
any other compensation, and thus discounte
nance the custom of taking the draft flour; 
and although in that year these words 
were dropped, it was doubtless because 
they were deemed surplusage the idea hav
ing been sufficiently expressed, as the words 
"to be paid down by the owner" found iD 
previous acts had been dropped in 1787. 

And when the present Code fixe .. 
469 *the inspector's fee at one cent the 

barrel, it can hardly mean to give as 
much more in. the form of tIour as the iD
spector may think it necessary to take for 
the purpose of inspection. Now although a 
custom when otherwise good may override 
and displace the common law rule, yet a 
statute introducing a new principle, with a 
negative dther express or necessarily im
plied, must be strictly puraued and no custom 
can be set up against it. D""arris on Stat. 
475, 477; Lord Lovelace's Case. Wm. Jon. 
270; .Tones v. Smith, 2 Bulstr. R. 36; King 
v. Bishop of London, Show. R. 413, 420; 9 
Bac. Ab. "Statute," G, p. 237. Sedgwick 
on Stat. and Constit. Law 38,39. And such 
is I think the character of these inspection 
laws; for a negative to any other compen- • 
sation than the fee expressly given arises 
from most necessary implication. And 
although a custom or usage may be invoked 
to interpret a statute or a contract that 
needs interpretation, where something is 
to be done not sufficiently explained, yet 
where there is no doubt or ambiguity. it 
cannot be resorted to to contradict What is 
plain or to control, vary or add to or dim in
ish what is expressed in formal and delib
erate terms. 1 Greenleaf Ev. f 292, f 293. 
and cases cited in nn. Blackett v. Ro,-a1 
Exch. Ass. Co., 2 Cromp. & .Ter. 244; The 
Schooner Reeside, 2 Sumn. R. 567, opinion 
of Story, .T. 

This custom, also as it seems to me nec
essarily contravenes the policy of the pro
visiCln forbidding an inspector to trade in 
any commodity of which he is inspector. 
For when it is considered that this inspector 
withdrew for his own benefit very nearly 
sixty thousand pounds of flour on- the in
spections for one house withi n a period of 
seventeen monthR, and that for the year 
ending the 30th of .Tune 1858 the nuntber of 
barrels inspected was Rix hundred and fif
teen thousand two hundred and twenty
nine, and that for two quarters only end big 

December 31, 1858, the number was 
470 *four hundred and one thousand seven 

hundred and thirty-eight, it must be 
perceived that the inspector becomes of 
necessity a large dealer in the commodity of 
flour. It is true the section authorizes the 
inspector to sell any commodity which he 
may have received in payment of hi" fees: 
but by this doubtless is meant any article 
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for which he agrees that the fee allowed 
him by law may be commuted. I cannot 
think that the act contemplated any thing 
in the nature of a perquisite to be received 
in kind by the inspector over and above 
the fee prescribed. I think it a sound prin
ciple of construction that a law imposing 
burdens, like any act granting privileges 
in derogation of common right, should be 
interpreted favorably to the public, and if 
there be even reasonable doubt as to the ex
tent to which it goes, such doubt should be 
resolved in their favor. If a definite and 
described charge be made, there can be no 
room to presume that some other and fur
ther burden in respect of the same subject 
was intended to be imposed. 

But I think this custom is also bad be
cause it lacks the necessary age to render it 
valid as such. Indeed I do not see how any 
particular custom in derogation of the com
mon law and which prevents the applica
tion of the common' laW' rule to the locality 
in which the custom prevails by showing 
that the common law as to this subject 
never had any existence in that locality 
can be held good in Virginia. In Harris 
T. Carson, 7 Leigh 632, Judge Cabell in his 
opinion, in which all the other judges con
curred excepting Brooke who was absent, 
says "a custom to be valid must be as old 
as the common law; it must be immemorial. 
And if the particular custom be proved to 
be immemorial, it necessarily excludes the 
general custom or common law; for two 
opposite and inconsistent customs cannot 
have immemorially existed in the same 
place and as to the same thing." In 

that case the question was as to the 
471 *right of the offgoing tenant by a 

lease under seal, for a fixed and de
terminate period, to take the waygoing 
crol>. A nd although in Wigglesworth v. 
Dallison, Doug. R. 201, it was decided that a 
custom would entitle such tenant to the 
waygoing crop even where the lease was 
by writing under seal and to end at a fixed 
time, yet it was held that in Virginia the 
tenant could assert no such claim as no 
such custom could be good because not im
memorial. And· the judge said: "It is clear 
that it could not have existed at any time 
even as a recent custom until after the 
settlement of the country and after the 
common law had attached to every part of 
it. And nobody will contend that a recent 
usage or practice however general will 
change the common law." 

This opinion concurred in by all four 
judges of this court who were present, 
would seem to be conclusive upon the ques
tion in this case. Nor do I feel at all pre
pared to advance a different one. That a 
custom to displace the common law must be 
immemor\al, and that the time of memory 
runs back to the reign of Richard Creur de 
Lion, are maxims of such ancient, universal 
and familiar acceptation in the English 
law, that it is now quite too late to contro
vert their correctness. And although this 
period was that fixed for the limitation of 
the writ of right by the statute of West-

minster First, which W'as afterwards re
duced to sixty years by the statute of 32 
Hen. VIII. ch. 2, I ant aware of no change 
made in the mode ot estimating the period 
during which to be good a custom must be 
said to have continued. It is true that it 
has been made the subject of regret and 
complaint that the time of legal memory 
was not shortened by the courts of law upon 
the same reason which led to the reduc
tion of the period of limitation, yet that it 
remained unchanged is every where con
ceded. See Best on Presumptions 187 ; 

Cruise's Dig. title XXXI. ch. 
472 *1; 2 Greenleaf Ev. I 538; Coolidge 

v. Larned, 8 Pick. 504. I am aware 
that cases are to be found in which regular 
usage short of the prescribed period has 
been held to be sufficient evidence of the 
custom alleged, and where uncontradicted 
or unexplained, deemed sufficient to au
thorize a jury to find the existence of an 
immemorial custom. But they do not con
tradict the general rule as they will be 
found to depend upon the artificial doctrine 
of presumptions, which has been introduced, 
in part, or at least taken advantage of, to 
evade the rule of legal memory and remedy 
the inconvenience attributed to the onlis
sion of the courts to shorten the period by 
analogy to the reduction of that of the lim
itation of the writ of right. But this doc
tri ne cannot be applied to a subject like 
this. It may not be confined to incorporeal 
hereditaments but may extend to real estate 
also; but this falls within neither descrip
tion: and the presumption of a grant is not 
a rule of law but is to be the basis of a 
finding as to a fact by a jury. Moreover. 
it can only be made where the thing lies 
in grant and where there is a party by 
whom the grant could be made as well as 
one to receive it. Such a right as this could 
not be the subject of a grant, nor is there 
anyone W'ho could be sllpposed to ha ve 
made it, nor anyone who could be sup
posed to have ac.:epted it. The millers of 
the present day cannot be bound by the 
concessions of those of former years be
cause in no legal sense can the latter oc
cupy the relation of ancestors or predecessors 
to them, nor can the inspector Of this day 
claim to have derived any such right by 
succession. His rights grow out of the 
statute and not of any relation in which he 
can be supposed to stand to those who may 
have happened to precede him in the office. 

In reference to those cases in which a 
jury has been adyised to presume a usage 
to have been immemorial from proof of 

its continuance for a shorter period 
473 than *that of legal memory, it must 

be observed that this was whcre the 
usage was uncontradicted and unexplained 
and its origin not shown to have been 
W'ithin the prescribed period. This how
ever may always be done and the presump
tion that the custom was immemorial thus 
repelled. Nor is it necessary that its origin 
or a time when it did not exist must be 
shown by the memory of some living wit
ness: {or the "memory of man" which is 
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spoken of is not to be understood as merely 
living memory, but memory by the means 
of records or other \v(itten memorials. And 
therefore where there is any proof of the 
original or commencement of any thing, it 
cannot be claimed by prescription unless it 
were before the commencement of the reign 
of Richard I. Coke Litt. 113; Ibid. 115 a; 
3 Stark. Ev. 1204; Bull. Nisi Pro 248. The 
origin of the usage in this case, though not 
in the memory of living men, is shown by 
the dates of the acts establishing inspec
tions beyond the earliest of which of course 
the usage could not have existed. 

I have not thought it necessary tQ enter 
into the enquiry as to the origin of the 
custom of merchants, or into those respect
ing the origin of the jurisdic~ion of the 
Court of chancery or of the King's bench 
in other than criminal cases, or of the 
CoLirts of exchequer and common pleas; nor 
shall I stop to consider the custom to bar 
entails by surrender in the Lords' court 
without a recovery; all of which subjects 
have been so earnestly discussed by the 
counsel. Time and space would fail me 
were I to undertake to enter upon the task. 
I must content myself with saying that I 
think these enquiries would not shed much 
light upon the subject of discussion here, 
depending, as I think it does, upon a few 
intelligible legal prinCiples. Neither can I 
stop to .exami ne the various cases ci ted from 
the reports of our sister states and some of 
the courts of the United States to establish 

a doctrine different from that of our 
4i4 *o",n court. It is sufficient f:>r my 

purpose that this court has by the 
unanimous opinion of all the four judges 
sitting, disaffirmed the existence of any 
customary law in Virginia in a case in 
which the alleged cURtom would ha\'e been 
and in fact had been held good in England, 
and that upon general principles I think 
that conclusion sound and correct. Counsel, 
it is true, have sought to distinguish the 
custom alleged in this case from that 
claimed ill Harris v. Carson, as being a 
general custom prevailing throughout the 
state, whilst that in the latter case was a 
mere local custom prevailing in a limited 
section of the state. It would be difficult 
to predicate of a custom prevailing at the 
few points at which there have been in
spections of flour that it was general and 
prevailed throughout the state: but whether 
general or local, I thillk the objections to 
it are equally fatal. The cases cited will 
I think for the most part be found to rest 
upon the doctrine of presumptions to which 
I have already adverted, or to fall within 
that class in which the cltstom has been 
held to be effectual not per se as such, but 
because it was supposed to enter into and 
form part of the contract between the par
ties, th~:"8ame being assumed to have been 
made with reference to it. This class of 
cases I do not undertake to limit or call in 
question. I think we have nothing to do 
with them here. As I have endeavored to 
show, there is no semblance of a contract 
between the shipper and the inspector, nor, 

as I think, is there any between the legis
lature or the public and a party appointed 
to exercise a public office. He takes the 
office on the terms and conditions prescribed 
by the statute, and when it allows a fixed 
and definite fee for the service which he is 
to perform, I think it very far-fetched and 
illogical to say that he acquires also by vir
tue of his appointment, a right as by con
tract, to a portion of the property of the 

citizen in respect of which his 
475 *office is to be exercised because his 

predecessors in the office may have 
been in the habit of taking a like portion 
without objection or protest on the part of 
those with whose property they had been 
~alled upon to deal. The only contract 
which as it seems to me can possibly be 
inferred from an appointment to a public 
office created by statute, with specified fees 
for the services rendered, and its acceptance. 
is an agreement on his part to perform the 
duties of the office, and on the part of the 
public that he shall be entitled to the feet; 
prescribed by the act when the services 
shall have been rendered. 

In every view which I have been able to 
take 'of this case, ·1 have been brought to 
the conclusion that there is and can be. no 
such customary law as that contended for. 
which per se can serve to vest the right 
claimed by the inspector. Nor can I think 
that it is any infringement of the right of 
the people to deny the existence of such 
customary law unless recognized by the 
legislature, as contended by the counsel. 
On the contrary at this day and in this age. 
in a government like ours, there can be lit
tle need of a resort to such a source as 
custom for legal sanction. And as the con
stitution vests the whole la\v-making power 
in the legislature it is difficult to see how 
comparatively a few individuals can make 
a law by custom which shall be binding 
upon the public at large. It would savor 
more of encroachlnent upon the rights of 
the people to say that they should be bound 
by a law which had never been assented to 
by them through their proper representa
tives. And if the legislature were to declare 
by express enactment that custom might 
make law, it might well be questioned 
whether such a provision would not be void 
for the want of power in the legislature to 
delegate to a few men authority to make 
a law by getting up a custom. 

But it is contended that if the cas-
476 tom alleged cannot *operate proprio 

vigore to vest the right claimed in 
the inspector, yet that it has been suffi
ciently recognized by statute and thus has 
received the legislative sanction. Certainly 
if it has been recognized either expressly 
or by necessary implication it would thereby 
receive vitality. and the right claimed could 
well be asserted as conferred by the statute. 
Now I have examined all the acts of the 
general assembly concerning the inspection 
of flour commencing with the act of Feb
ruary 1745 and coming down to the chapter 
upon that subject in the present Code. and 
I have been unable to find any provision in 
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which the right of the inspector to appro
priate the draft flour to his own use is in 
any way recognized. The draft flour is no 
where mentioned in any of the various acts 
that have been passed from time to time, nor 
have I been able to find a single provision 
for which the right of the inspector to take 
it can be derived by necessary or even fair 
implication. It has been argued, it is true, 
upon the construction of the act in the 
present Code upon this subject, that as it 
had been the usage of the inspectors to 
take the draft flour under the previol1s acts, 
that usage should be regarded as the con
temporaneous construction of those acts; 
and that as the legislature had substan
tially re-enacted those laws without nega
tiving the nsage, it had adopted that 
construction with the acts themselves. I do 
not at all impugn the maxim "cotemporanea 
expositio optima et fortiuima est in lege," 
but I think it has no application here. The 
usage was no construction of the acts, but 
was something in direct contravention of 
their provisions. It was in terms negatived 
up to the act of 1792 by the addition of the 
words "and no more" after the fees pre
scribed; and although those words were 
dropped in that act, yet the negative was 
as strongly implied by its terms. That 
act was entitled "an act reducing into one 

the several acts for regulating the 
477 inspection *of flour and bread," and 

was special and precise in its provi
sions, and it is most reasonable to infer 
that the words were dropped because it was 
thought that naming a specific fee for the 
service was a sufficient exclusion of the idea 
of any thing more being demanded, and that 
the words were there{ore unneceuary. If 
it had been intended to sanction the usage 
some allusion would doubtless have been 
made to it. There might be some little 
plausibility in the argument if it appeared 
that the act of 1792 had passed after the 
reports of the commi ttees to the house as
certaining the fact of such usage, which 
have been referred to (supposing these 
reports could be received in aid of the con
struction of the acts as to which I express 
no opinion); but the reports which have 
been cited in the argument appear to have 
eommenced in 1831 and none has been shown 
prior to 1792. Nor is there a single provi
sion in the act of 1819 or that in the present 
Code, which can, as it seems to me, with 
the least plausibility, be referred to the 
knowledge on the part of the legislature of 
the existence of this usage. The reduction 
of the fee at Richmond from two cents to 
one cent has been relied on, but that should 
more naturally be referred to the great in
crease in the quantity of flour inspected at 
Richmond than to the usage of .the inspector 
to take the draft flour. The legislature no 
doubt thought from the large number of 
barrels usually inspected at that point, the 
statute fee would afford an ample salary to 
the inspector, without any reference to the 
draft flour. No reduction was made in the 
fee at any other place, although the usage 
appears to have prevailed at all the places 

at which there were inspections, and al
though the existence of the usage was as 
well known as far back as 1831, at least, 
as it was in 1849, yet during all that 

period no change had been made that 
4i8 "can be traced directly or indirectl:y. 

to the existence of this custom. 
Upon a review therefore of all the inspec

tion laws, and finding no mention made 
any where of the draft flour nor any provi
sion which either by necessary implication 
or e,'en fair intendment can be held to 
recognize the usage to take it, I think the 
fair and reasonable inference is that the 
legislature did not intend either to affirm or 
disaffirm the right of the inspector to ap
propriate it to his own use, but did intend 
to leave the question exactly where it then 
stood until the right should be denied and 
the subject contested before the courts. 
Whilst however we may look. in vain to the 
acts for the explanation of this usage, I 
think it not difficult to understand its true 
origin. At first and for a long time the 
inspections of flour were in salall parcels, 
and the flour drawn was too inconsiderable 
to attract the attention of the owner or the 
inspector. In course of time however, it 
became worth the attention of the inspector 
whilst the quantity taken from anyone 
owner was not sufficient to induce him to 
make any objection. It gradually continued 
to increase until as it appears in one year 
alone, the quantity of the draft flour re
ceived by the inspector and appropriated to 
his own use must have amounted to upwards 
of fifteen hundred barrels; and when the 
large manufacturers of the article began to 
realize the large quantities of flour which 
they were thus made to contribute to the 
store of the inspector, their attention was 
drawn more closely to the SUbject. and 
hence their protests against the right to 
take it under this litigation. 

Being thus of opinion that there is noth
ing in the statute which confers or recog
nizes the right of the inspector to take the 
draft flour, I deem it entirely unnecesr;ary 

to examine the question discussed by 
479 the *counsel whether it would be 

within the constitutional competellcy 
of the legislature to take from the citizen 
a portion of his property for the benefit of 
the inspector without making the former 
any pecuniary compensation, and forbt'ar 
to express any opinion upon it. 

The complaint of the exclusion of the 
testimony of the witness Stovall admits I 
think of several answers. In the first Illace 
the iuue was one of fact before the jllry 
and it certainly could not be material for 
their purposes that they should be informed 
as to the state of knowledge of the legisla
ture or of members in resper.t of the exist
ence of the custom of the inspectors to take 
the draft flour, at the time the inspection 
law was passed. The object, it is claimed, 
was to aid in the construction of the act, 
and if admissible at all, it was not as evi
dence to go to the jury, but as matter for 
the enlightenment of the court. Again: 
as we have seen, there was no mention of 
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the draft flour in the act, and nothing in 
its provisions which could be traced to such 
knowledge as its fruit, the eddence was 
simply irrelevant for any purpose. But. 
thirdly, I go further and maintain that the 
evidence was illegal in itself and inadmis
sible even for the consideration of the court. 
Without attempting to define the limits 
within which a court in construing a statute 
may properly look to extrinsic matters for 
the purpose of ascertaining the intention of 
the legislature, I cannot hesitate to say 
that to call witnesses to the stand for the 
purpose of proving that facts were known 
to the legislature or members thereof which 
may be supposed to indicate their intention 
in passing the law, must be inadmissi~le. 
As has been remarked, if the utmost lati
tude of proof was allowed, if reports and 
journals and parol evidence of witnesses and 
even of the members themsel ves, were ad
mitted, it would be utterly imppssible in 

the great majority of cases to prove 
48J what the intent *of the legislative 

body actually was; and all attempts 
by any kind of evidence to get at a mean
ing different from that embodied in the en
actment would from the nature of things 
prove utterly vain and illusory. Sedgwick 
on Stat. and Constit. Law, p. 332. See 
also Ibid. p: 2W, et seq. ; Bank of Pennsyl
vania v. Commonwealth, 17 Penn. State R. 
144; Southwark Bank v. Commonwealth, 26 
Penn. State R. 446; Supervisors of Niagara 
v. The People, 7 Hill N. Y. R. 504; Sedg
wick Stat. & Const. Law 243. Where wit
nesses are called to prove knowledge on 
the part of members of particular facts, 
they can perhaps only speak from the recol
lections of conversations with them. and 
thus in the grave matter of expounding a 
statute, a species of evidence is resorted to 
which upon an issue of fact is regarded as 
not entitled to much consideration because 
1'10 liable to be misunderstood or perverted. 
The evils that might result from such a 
mode of interpreting a statute may be cu
riously illustrated thus: in several cases 
in different circuits involving the construc
tion of the same act different members 
might be called as witnesses whose recol
lections might differ materially as to the 
facts supposed to be known to the legisla
tive body. and if the. construction is made 
to depend upon their testimony, it would 
bl'! different in different cases, and yet each 
case might be right upon its record and 
contradictory jUdgments upon the same 
statute would have to be affirmed. I think 
the tendency of the modern decisions is to 
the rule that the meaning and intent of the 
lawmaker is to be sought for in the statute 
itself. See Bank of Pennsylvania v. Com
monwealth, above cited. in which it was 
held that evidence of public embarrassment, 
the proclamation and lnessage of the gov
ernor, the journals of the house of represen
tatives, and the reports of committees 
should be wholly disregarded. In Southwark 
Bank v. Commonwealth. it was declared 

that the journals are not evidence of 
481 the *meaning of a statute, because 

this is to be ascertained from the lan
guage of thE. act itself and the facts 
connected with the subject on which it i. 
to operate. And per Lord Denman, C. :r •• 
"in construing an act of parliament we 
cannot go into what was said in either 
house of parliament before the act wu 
passed." Regina v. Whittaker, &c., 61 
Eng. C. L. R. 635. See all!o Schooner Paa
Iina's eargo v. United States, 7 Crauch'll 
R. 52, 60; The King v. Poor Law Commis
sioners, 6 Adolph. & Ell. 1, 7; King v. 
Burrell, 12 Adolph. & Ell. 468. I lm not 
aware that it has ever be-en settled in thili 
state whether extrinsic facts existing prior 
to the passage of a law, not being them
selves rules of law or acts of legislation. can 
be taken into consideration in any way for 
the purpose of ascertaining the intention 
of the legislature, but I am clear that the 
mode of proof offered in this case was 
wholly inadmissible. 

The only remaining qaestion in this case 
is that raised by the exception to the action 
of the court in arresting the counsel and 
prohibiting him from arguing before the 
Jury against the instruction of the court. 
It is a duty which the court owes to its own 
self-respect as well as to the speedy adminis
tration of justice not to allow counsel to dis
cuss before:: the jury the same matter which 
had been already decided by it. If the de
cision was right the party could sastain no 
injury by not being allowed to controvert 
it before the jury. If it was erroneous, his 
remedy was by bill of exceptions and an 
application to an appellate court to correct 
the error. The wrong and injustice of any 
other rule will be apparent on a moment's 
considera tion. If the court has erred, the 
party aggrieved may have the error corrected 
how often soever it may be repeated. If 
the court was right, hut the party has suc
ceeded in getting a verdict in defiance of 

the court's instruction, the party ag-
482 grieved has no remedy save -t>y an 

appeal to the same court to set aside 
the verdict and grant a new trial on pay
ment of costs; and the power of the court 
to administer this remedy is exhausted 
after the second trial, so that if upon the 
third the party shall succeed in obtaining 
another similar verdict notwithstanding 
the instruction of the court, the party in
jured is totally without remedy. 

Whatever therefore may be the true inter
pretation of the maxim that "the jury are 
the judges both of law and fact" as applied 
to criminal trials, I take it that in ciyil 
cases, it is for the court to expound the law 
and for the jury to pass upon the facts; 
and where the court has instructed the jury 
as to the law, it is no morp. competent for 
the jury to encroach upon the province of 
the court by finding a verdict in defiance 
of its instruction than it is for the latter to 
trench upon the province of the former by 
undertaking- to direct them as to the facts, 
and that no counsel should be permitted to 
argue against the instraction of the court 
for the purpose of inducing the jury to find 
a verdict in defiance of it. Smith v. Mor-
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rison, 3 A. K. Marsh. R. 81. 'See Garth's 
Case, 3 Leigh 778, in which this is admitted 
by the counsel, Mr. B. W. Leigh to be cor
rect. 

I pass over the motion for a new trial as 
it involves no other question than those I 
have already considered, and proceed to the 
mandamus case which I shall endeavor to 
examine as briefly as may be. 

The questions presented are whether the 
inspector of flour is au.thorized to exercise 
his office in any other manner than by bor
ing through the head of the barrel; and if 
not whether he is restricted to an auger not 
exceeding half an inch in diameter. 

The first act providing for the inspection 
<>f flour intended for exportation was an act 
passed in February 1745 which required the 
inspector to "view and examine" the flour 

in bulk, and if found clean, pure and 
483 "'unmixed, to see the same packed in 

casks and barrels and stamped as 
therein directed, for which he was allowed 
a fee of six pence for every barrel of two 
hundred and twenty pounds or less, and 
for every cask of greater weight. eight 
pence. By the act of October 1748, the fee 
was reduced to three pence for such bar
rels and six pence for casks of greater 
weight. By the act of November 1762, the 
same fees were provided as in the last named 
act. By the act of October 1765, the mode 
of inspecting by boring the cask was first 
provided and the same fees were continued: 
but nothing was said in the act about the 
size of the auger. By the act of October 
1776 the fee was reduced to one penny half 
penny per barrel of two hundred and twenty 
pounds, and in proportion for casks of 
greater weight, but nothing is said in the 
act about the mode of inspection. This 
act expired by its own limitation and was 
revised and amended by the act of May 1780 
which fixed the fee for the inspection of 
flollr at five shillings per barrel of the then 
standard weight and in proportion for casks 
of greater weight. The next act on the 
subject was the act of May 1782 by which 
the quantity of flour which each barrel in
tended for exportation was required to 
contain was fixed at one hundred and ninety
sil. pounds. In November 1787, another act 
was passed entitled' 'an act to regulate the 
inspection of flour and bread," which after 
reciting that the laws theretofore made 
for the inspection of flour had been found 
defective and further regulations had be
come necessary. proceeded to designate the 
different places at which inspections should 
be had and to prescribe various regulations 
concerning them. The mode of inspection 
was to be by boring through the head of 
the barrel with an instrument not exceed
ing ha'f an inch in diameter and the fee 
was fixed at two pence the barrel. This act 
was followed by that of December 1792 en-

titled' 'an act for reducing .into one 
-484 the several "'acts for regltlating the 

inspection of flour and bread." This 
act prescribed general regUlations upon the 
whole SUbject, and like the previous 
act directed the inspection to be made 

by boring through the head of the cask 
with an instrument not exceeding half an 
inch in diameter and fixed the fee at sev
eral places of which Richmond was one, at 
two cents. After the date of this act, Ido 
not find that any thing is said in any act 
about the mode of inspection or the fee 
until the revisal of 1819 which prescribes 
the same mode of inspection and the same 
fee (at Richmond) as the act of 1792: nor 
after the revisal of 1819 do I find any 
change made until the revisal of 1849. Of 
the Code then adopted the eighty-eighth 
chapter purports to be concerning the in
spection of flour and certain other commod
ities in the number of which are fish. salt, 
butter, lard, lime, &c.; and the. twentieth 
section provides that the inspector shall 
attend when requested and inspect any 
commodity of which he is inspector, by 
borLng through the head in case of a bar
rel, with an auger not exceeding half an 
inch in diameter or in some other satisfac
tory manner as to barrels and all other par
cels. Now I think upon a review of all 
these laws, that it was not the intention of 
the legislature to change the mode of in
specting flour. Since 1765 the mode of 
inspection had been by boring with an auger 
(excepting, perhaps. during the period be
tween 1776 and 1787) nor do I see any suffi
cient indication of a purpose to change that 
mode at the revisal of 1849. By the eighth 
section all barrels containing flour. meal 
and bread offered for inspection are required 
to be well nailed with four nails in each 
chine hoop and three nails in each bilge 
hoop. and by the thirty-ninth section au
thority is given to the inspector to unpack 
any barrel but only in case he shall suspect 
false marking or the purchaser shall request 

it. These provisions would seem to 
485 exclude the idea of unpaCking *for 

the ordinary purpose of inspection and 
although the provision as to nailing was 
extended to bread which could scarcely be 
inspected by boring through the barrel, it 
was probably done through inadvertence. 
The revisors for the sake of brevity, have 
sought to embrace a great many different 
commodities in one chapter and have there
fore necessarily used language of a some
what general character, but I think it should 
be construed reddenda singula singulis. and 
in the absence of any manifestation of any 
purpose to change the long established and 
familiar mode of inspecting flour, I should 
construe the section to mean that as to flour 
and corn meal the inspection should be by 
boring through the head of the barrel; and 
as to other commodities. the inspection of 
which could not be conveniently or satis
factorily made in that way, in some other 
satisfactory manner. If this had been in
tended to apply to flour also, there would 
have been no need to say anything of bor
ing at all, and what was said of it, should 
for the sake of brevity. so much desired, 
have been omitted. Looking therefore to 
all the previous legislation (clearly a legit
imate mode of arriving at the true con
struction of any act), I am of opinion that 
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it was intended that such commodities as limiting actions on store accounts to two year .•. 
had been previously inspected by boring doeR not embracewh.)lesale deallnp of ImportluC" 
through the head of the barrel should con- and wholesale merchants. but applies exclusive!)' 
tinue to be inspected in the same way, and to the Mtore accounts of retail dealers with their 
that i~ was not inte!1ded in respect to the I customers.; 
very Important subject of flour to leave ':I. Store Acc ..... ta-Evldence as to Natare of A_t. 
the ~ode of inspect~on in the discretion of -There being no evidence before the jury to "huw 
the Inspe~tor: that In respect to flour boring whether the account flied was of deaHop by 
was c:onslder~d a satisfactory mode of in- wholesale or by retail. other than what a~aI'" 
spech?n, but 10 respect to other commodities from the face of the account, proved to becorrelt. 
to whIch that mode of inspection was un- If the Items of the account Indicate tbat the sal", 
suited, the inspector was to adopt some were by wholesale aud not by retail. they shunl.! 
other that would furnish a satisfactory test. be 80 rell'llrded. 

As to the size of the auger which the in- 3. Appellate Practll»-Plea of Statute of LI .. ltatIo .. -
spector of flour is permitted to use, I think Palillre to 5peclf)' Act Relied oa.-A plea of the act 
there can be no real question. It is true of limitations should state on what act the defend· 

that the inspector avers in his return ant relies. TboUlfh if it appears that the plaintiff 
486 *to the writ that he cannot made a could not probably be mlstakenasto tbeactnlied 

. satisfactory inspection by boring OD, the appellate court will not reverse tbejnde· 
WIth an .auger of no greater diameter than ment for the faUure of the plea to specify the a~t. 
half an Inch, and that it had always been. . . • 
the custom of the inspectors to bore with an .Thl.s was an achon of assumpsIt In the 
auger. of greater diameter, such as he had CIrcUIt court of Powhatan c01;1nty, brought 
been m the habit of using. But the aver- to August rules 1855, by EdWlD Wortham .t 
ment that the inspection could not be made Co., merchants and partners, against .Josiah 
in a satisfactory manner with a half inch Smith and Francis.J. Sampson, late mer
auger was one which, I think, it was not chants and pa~ners trading under the name 
competent for the inspector to make. The and style of SmIth & Sampson, ~o recover the 
law had ascertained that a satisfactory in- sum of twelve hundred and eIghty donano 
spection could be made with such an instru- and twelve cents, for goods, wares and mer
ment and it was not for him to gainsay it. chandise sold and delivered by the plaintiffs 
And it is in vain to appeal to custom to to the defendants. The defendants appeared 
justify so plain a deviation from the re- and pleaded "non-assumpsit," and 
quirement of the statute. 488 • 'the statute *of limitations;" to 

Much of what has been said upon the whic~ the plain~i1I~ re~lied generally. 
other branch of this case will apply on On the trIal the pla1Obft's mtroduced the 
this point to this, and I sh~l1 not therefore I ~ccount file~ with the declara~ion, the first 
repeat it. I will content myself with say- Item of whIch bore date April 9, 1852, aod 
irlg thll;t in my judgment this statute needs I the last item ,December 1, 1852. The w.hole 
and WIll admit of no resort to a usage or account consls~ed. of charges for artIcle .. 
custom for its interpretation. To adopt it !"sold by. the plambft's t!> the defendants, and 
would be not to construe the law but to set! t~e articles were sold 10 whole parcels at iI. 
up something in direct contravention of its time. The correctness of the account was 
provisions. The restriction upon the size proved, and the written admission of it .. 
o.f t.he auger was most probably intended to correct~ess by the defenda!1ts, under date 
hmlt the loss that might unavoidably occur of AprIl 21, 1853, was also mtroduced, and 
in the process of insJKction through injury prO\'ed to have been assigned in the name 
to t~e surrounding mass by the admission of the fir~ by S.ampson. And this being 
of aIr and weakening the head of the bar- all the ~vldence 10 the cause, the court. on 
rei, and parties are as much entitled to have the mohon of the defendants, ga\'e to the 
it respected as any other requirement of jury t~e .following instructions: to which 
the act; and if the inspector will persist in the plamtdls excepted. 
disreg;arding it,any party aggrieved is clear- If th.e jury shall believe, from the evi-
ly entitled to the mandamus to epforce it. dence.m t~e. cause, that th~ ack.nowledg-

Thus as it seems to me there is no error ment m wrIting now offered In e\-Idence by 
in either judgment and I am of opinion the plaintiffs, was made more than tWI) 
that both should be ~ffirmed. years before the institution of this suit. 

The other judges concurred in the opinion then the plaintiffs have no right to maiD-
of Lee, J. tain this action, by reason of the said ac· 

Judgments affirmed. knowledgmetlt, but that the same is barred 
by the act of limitations as to store ac
counts. 

487 ·Wortham & Co. v. Smith & Sampson. 
January Term. 1880. Richmond. 
(Ab.<ent ALI.EN. P .. and LEII. J .• ) 

I . .statllte of Lllllitatlou-.store ACCOIIDta-To Wbat 
.statute Applles.t- The act, Code. ('h. 140. S 5. p. IKII. 

*JUIlGES ALLEN and LXIII were ~lttlnll In a Special 
court of appealq. 

tf;ee prlncitlal case cited In Radford v. Fowlkes. 
I'll Va. 1\.';2. 8 S. E. Rep:817: Roots \'. Salt ('0 .• ~ W. Va. 
491. See- alKo. 'l'omliu \'. Kelly. 1 Wasb. 1110. 

tCode. ch. 149. II>. p. l1li1. "Every action to recover 
money. which Is founded upon an award or on any 
contract other than a judgment or recocrolsanc~. 
shall be broullht within the fol1owinK number of 
years next after the rlllht to brinK the .. ame shall 
bav .. Ill'!lt accrued. that is to say: • • • • • and 
If It be on any otber contracL within flve yeU'. 
unlesK it be an action for any article-. chareed ID 
any store account: in which ca"se. tbe action may 
be- brought wlthlu two years." 
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And the court further instructs the jury, 
that no action can be. maintained for arti
cles charged in a store account, after the 
expiration of two years after said account 
is due and payable. 

The jury rendered a verdict for the de
fendants upon the issue joined on the plea 
of the statute of limitations, and the court 
entered up a judgment on the verdict: and 
thereupon the plaintiffs applied to this 
court for a supersedeas; which was awarded. 

Steger, for the appellants. 
C. Robinson, for the appellees. 

DANIEL, J. The controversy in 
489 this case hinges *mainly on the proper 

construction of the provision of the 
• 5th section of the 19th chapter of the Code 
of 1849, requiring an action for any articles 
charged in any store account to be brought 
within two years next after the right to 
bring the same shall have first accrued; and 
in order to ascertain such construction, it 
is necessary to look some\vhat into the 
history of our legislation and judicial de
cisions upon the subject. 

'rhe first act, the provisions of which it 
seems to me necessary to notice' partic
ularly, is the act of 1748, entitled "an act 
prescribing the method of proving book 
debts." 6 Hen. Stat. at Large, p. 53. The 
preamble recites: Whereas the trade of 
merchandise in this colony is chiefly carried 
on by retail, and the goods and merchan
dises are often delivered to the buyer by 
the retailer hiplself, and it frequently hap
pens that nobody is privy thereto but the 
buyer and seller, so that in many cases 
there may be a defect of legal evidence to 
charge such buyer, and by that means a 
fair trader may be hindered from recover
inac a just debt; and the act then proceeds 
to declare that in any action of debt or 
upon the case where the plaintiff shall de
clare upon an emisset or indebitatus as
sumpsit for goods, wares or merchandises 
by him sold and delivered to any other 
person or persons, and upon the trial of 
such action such plaintiff shall declare upon 
his oath. that the matter in dispute is a 
store account, and that he hath no means 
to prove the delivery of the articles therein 
contained, or any of them. but by his store 
book; in that case. such book may be given 
in evidence at the trial. if he shall make 
out by his oath that such book doth con
tain a true account of all the dealings, or 
the last settlement of accounts between 
them, and that all the articles therein con
tained were bona fide delivered, and that 
he hath given all just credits due to the 
defendant in such account; and such book 

and oath shall be admitted and 
490 *received as good evidence for any of 

the articles for goods delivered within 
two years before the same action. brollght, 
but not for any article of a lonyer standing, 
unless the defendant shall have removed 
out of the county where he resided at the 
time of his contracting the debt, and then 
within three years before action brought. 

It is not necessary to advert to the act of 

1732, 4 Hen. Stat. at Large, p. 329, which 
is repealed by the 5th section of the act 
aforesaid of 1748. further than to observe 
that it is substantially, as well in its pre
amble as in all its provisions relating to 
the matter in hand, identical with the act 
of 1748, with the exception that the period 
within which the goods are .to be delivered 
is eighteen months instead of two years. 

The act next to be noticed is that of 1779, 
which is entitled "an act for discouraging 
extensive credits, and repealing the act 
prescribing the method of proving book 
debts." After reciting' that the method of 
proving book debts, and the long and ex
tensive credits formerly given by merchants 
and traders, had been found by experience 
injurious to the people of this common
wealth, this statute repeals the act of 1748, 
and then proceeds to declare that all actions 
founded upon accounts for g'oods, wares 
and merchandise sold and c!elivered, or for 
any articles charged in any store account, 
shall be sued within six months next after 
the cause of such action, or the delivery of 
such goods, wares and merchandise, and 
not after; it requires the date of the arti
cles charged in any such account severally 
to be particularly specified; affixes a penalty 
to the post-dating of any article in such 
account; and makes it the duty of every 
court and jury before whom any such ac
tion shall be tried, ex officio to take notice 
of the act, although the defendant may 
fllil to plead it. 

By the act of 1789 (13 vol. Hen. St. 
491 p. 5) the act *of 1779 is altered to the 

extent of requiring', that .the period 
of limitation for suits on store accounta 
shall be one year instead of six months, 
and that a defendant intending to rely upon 
such limitation shall plead it. 

In the case of Tomlin & also v. Kelly. 1 
Wash. 190, decided in 1793, the jury found 
a special verdict in the following words: 
"We find for the plaintiffs one hundred 
pounds nine shillings six and a half pence 
damages, if the court shall be of opinion 
that an action can be maintained for 
goods, wares and merchandises imported for 
sale by the plaintiffs who kept no retail 
store, but who sold the same at public auc
tion on a wharf, and delivered them to the 
defendant twelve months before this suit 
was brought-other\'I"ise for the defendant." 
The District court gave judgment for the 
defendant upon the verdict, and the plain
tiffs obtained a supersedeas from this court. 

In the course of the argument before 
this court it was urged that the mischief 
which it was the aim of the act of 1779 to 
remedy, existed only in the retail business, 
which almost entirely formed the internal 
commerce of this country before the war, 
and of course must have been alluded to by 
the legislature; and that additional proof 
that the retail trade alone was contem
plated, was to be derived from the clause 
of the law requiring each item in the ac
count to be truly dated. In answer to this. 
it was said that the second clause of 
the act created a bar against all actiona 
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founded upon accounts for goods sold and 
delivered. or for any articles chargt'd in any 
store account; and why (it was asked). 
if the law only meant store accounts, was 
the former part of that clause inserted, as 
the latter would have anS\Tered the pur
pose? It was also further said, that if it 
,,,ere politic to prevent extensive credits in 
the confined sales of a retail store, the 

reason applied a fortiori to extensive 
492 wholesale *negotiatiolls; if it were 

wise to prevent such credits when the 
dealings were transacted in a house by 
private bargain, it was equally so when tbe 
sale was upon a ltharf, at public auction. 
The judgment of the District court was 
reversed by this cOllrt without dissent; and 
as the opinion of the court is very brief, I 
Jrive it in the language of the president 
(Pendleton) : 

"In discussing the case of Beall v. Ed
mondson (he says). it was agreed, by the 
unanimous opinion of a full court, that the 
act of 1779 apI-lied only to the store accounts 
of retail dealers; and we should feel our
selves bound by that opinion, unless it were 
overruled by as full a court. even if our 
sentiments at this time. respecting the 
principle then established, were different 
from what they then were. But the present 
court retain the sa:me opinion upon the sub
ject p and must therefore pronounce the law 
to be in favor of the plaintiff, upon the 
special conclusion of the verdict." 

On referring to the case of Beall v. Ed
mondson (3 Call 514), mentioned in tEte 
foregoing opinion, it will be seen that it 
was the case of a suit for goods, wares and 
merchandise, in which the jury found a 
special verdict for the plaintiff, subject to 
the opinion of the court. whether an express 
assumpsit of the defendant took the debt 
out of the act of 1779. The true qnestion 
submitted to the court in that case, it will 
be seen, was whether the statute of 1779 
bafl any application to the case of an express 
promise by the defendant to pay the amount 
of a store account; and in their written 
opinion they confined themselves to that 
question, and held that the statute applied 
only when it was necessary for the plain
tiff to produce and rely on his account. and 
did not embrace the case of an express 
promise to pay, upon which a .uit might be 
maintained without the account. The court 

in then- written opinion say nothing 
493 as to the act of 1779 applying *only to 

the store accounts of retail dealers; 
but we have the statement of the president 
<as has been seen), that in the discussion 
of the case, such was agreed as the unani
mous opinion of the court. This interpre
tation of the act of 1779. as agreed in Beall 
v. Edmondson. and adjudged in Tomlin v. 
Kelty, was doubtless well known to our 
legislature. when they came to revise the 
laws in 1819; and we find that the provision 
in question is then re-enacted in the words 
of the act of 1779, with the exception that 
the period of limitation is made (as had 
been done in 1789) one year in the place of 
si! months. See 1 Rev. Code 1819, ch. 128, 

In the case of Moore v. Mauro. 4 Rand. 
488, decided by this court in 1826. the eJec
laration was in assumpsit for goods. wares 
and mercbandise sold and delivered; and 
there was a special plea that the action was 
founded on an account for goods, &co. and 
that the suplM>sed cause of action did not 
accrue within one year. To which there 
was a special replication. that at the time 
of the sale of the goods, "the plaintiff and 
the defendant were merchants, and that the 
goods were sold and delivered by the plain
tiff as such merchant. to the defendant as 
such merchant." The only question before 
the court (necessary to be noticed here) was 
as to the effect of the special replication. 
The replication was founded on the saving. 
in the 4th section of the act of 1819, in 
fa \"or of "such accounts as concern the trade 
of merchandise between merchant and mer
chant, their factors and servants;" and it 
was objected in the argument that this sav
ing did not apply to the actions mentioned 
in the 7th section of said act. In noticing 
this objection, the president (Brooke). de
livering the opinion of the court, said. ,·It 
would be strange indeed if this constructiou 
was to prevail; if an action of indebitatus 
assumpsit between merchant and merchant 

is not to be barred by the saving in 
494 the *act after five years. but is to be 

barred before, that is after one year. 
This objection was not well considered. or 
it would not have been made. In Tomlin 
\". Kelly, 1 Wash. 190, it was decided by 
this court that the act of 1779 applied only 
to the store accounts of retail dealers." 

It is perhaps as convenient to state here 
as any where else, that I cite the case of 
Moore v. Mauro simply for the purpose of 
showing that this court still regarded the 
act of 1779, and consequently the 7th section 
of the act of 1819, as applying only to the 
store accounts of retail dealers. There i. 
no ground whatever for supposing that this 
case can be brought within the saving of 
the 5th section of the 149th chapter of th .. 
present Code relating to accounts concern
ing the trade of merchandise between mer
chant and merchant, as that saving in its 
very terms applies only to cases "where the 
action of accounts would lie;" and this i. 
obviously not a case of that character: For 
it is now well established by the English as 
well as the American decisions. that the 
saving in the act. 21.James 1, ch. 16. applies 
only to cases where the accounts are between 
merchant and merchant, relate actnally to 
merchandise and not merely to mercantile 
contracts connected with it. and are current 
and mutual; in which last designation is 
not included cases where the demand is al
together on one side, though payments on 
account have been made. Inglis v. Haigb. 
8 Mees. &: Welsb. 781, and notes; Spring 4: 
also v. Gray's ex'ora, 6 Peters' R. 151; 
Toland v. Sprague, 12 Peters' R. 300; 
Coster &: also V. Murrays, 5 .John. Ch. R. 
522; Murray V. Coster. 20 .John. R. 576; 1 
Rob. New Pro 592-.3-4-5; Rep. Revisors. 
note 472. 

The case of Moore V. Mauro ia, however. 
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as I have already said, useful for the pur
pose of showing that this court in 1826 ga,·e 
to the saving in the act of 1819 in relation 

to store accounts, the same construc-
495 tion which, *in 1790 and 1793, in the 

cases of Beall v. Edntondson and 
Tomlin v. Kelly, it had given to the like 
saving in the act of 1779; ·a construction 
-which we have every reason for supposing 
has been recei ved and acted upon by the 
courts and the members of the profession 
in the state generally as the true one. See 
2 Tuck. Comm. 153; Tate's Digest, notes, 
649. 

Such was the state of the law on the sub
ject (with the exception that in 1838 the 
time was changed from one year to two 
years) when the legislature came to act on 
the report of the revisors in 1849. In the 
5th section of ch. 149, as reported by them, 
all actions upon contracts not in writing 
were placed on the same footing and made 
subject to a limitation of three years, ex
cept actions of account by one p:utner 
against another for a settlement of the 
partnership accounts, or concerning the 
trade of merchandise between merchant and 
merchant, their factors or servants, and 
actions on the case between such parties 
for not accounting; in either of which cases 
the parties were allowed five years after a 
cessation of their dealings, in which to 
bring their actions. Under this section, 
as recommended by the revisors, there was 
no distinction between store accounts and 
any other accounts (other than those ex
pressly saved). The legislature, however, 
whilst adopting the other provisions of the 
section in the very words of the revisors, 
refused to alter the existing laws in respect 
to the limitation on open aCCOltnts gener
ally, and the limitation on store accounts, 
and required that actions on the former 
should be brought within five years, and on 
the latter, within two years. 

The question as to the proJ'riety of adher
ing to the peculiar policy (known only to 
the laws of this state and the state of Ken
tucky) which had prevailed since 1779, of 
.,lacing the accounts of retail dealers, with 

their customers, on a special footing, 
496 or of abolishing *the restriction, and 

placing them on the same level with 
other accounts generally, could not have 
been more distinctly presented to the mind 
of the legislature. If, therefore, in reject
ing the recommendation of the revisors in 
this regard, and in inserting the provision 
in respect to sitch accounts, the legislature 
had adopted said provisioll precisely as it 
had stood in all the preceding acts on the 
subject, I cannot conceive how any diffi
culty or doubt could have arisen in respect 
to their intention. In such a state of 
things. no room, it seems to me, would have 
been left for the argument that they did 
not mean to confine the limitation to the 
store accounts of retail dealers exclusiYely; 
there would have been an inference of the 
most conclusive character that they were 
seeking to accomplish the same ends that 
the provision had been hitherto construed 

by the courts as designed to effectuate. In 
their omitting the words "for goods, wares 
and merchanilise sold and delivered." and 
retaining simply the words "action for any 
articles charged in any store account," as 
the provision now stands, I can perceive no 
e,-idence whatever of a purpose on the part 
of the legislature to alter the effect which 
was attributed to the law in Tomlin v. 
Kelly. I cannot see how the provision, as 
it now stands, is less apt to express a pur
pose to restrict the limitation to the store 
accounts of retail dealers than it was when 
it also contained the \vords now omitted. 
The design and policy of the law as it 
formerly stood, were, and, as it now 
stands, are, as I conceive, through the in
strumentality of short credits and frequent 
settlements, likely to ftow from its provi
sions, to offer some check to the loose, mis
chievous. and oftentimes ruinous running 
up of long accounts at the stores by incon
siderate and careless men and the members 
of their families. The transactions of the 
wholesale merchants with their customers do 

not seem to me to be within the mis-
497 chief which *such a law can be reason-

ably regarded as designed to cure. 
The stricter method of conducting such a 
business, the magnitude of the transaction, 
and the character of the customers (most 
generally merchants also, attentive to and 
fully conscious of, the state of their ac
counts), would of themselves seem to afford 
a protection against those evils which the 
legislature might well contemplate as the 
probable result of credits given by the retail 
merchants to their customers, if not in 
some degree restrained by a provision such 
as the one they have enacted. 

In proceeding to apply these views to thE.' 
instructions given to the jury by the Cir
cuit court. it is scarcely necessary to say, 
that the propriety of both instructions must 
depend on the same question; inasmuch aK 
the written acknowledgment by the defend
ants of the account of the plaintiffs, all 
well as all the items of the account, are of 
a date more than two years antecedent to 
the bringing of the action; and the 7th sec
tion of chapter 149 of the Code gives to a 
plaintiff relying on such a written promise 
the same number of years thereafter, within 
which to being his action, that is pre
scribed in the 5th section for bringing the 
action on the original contract. 

In propounding to the jury the other prop
osition contained in the instructions, it is 
obvious that the judge must have proceeded 
either upon the idea that the account of the 
plaintiffs. whether an account of wholesale 
or retail dealings between the parties, was 
barred by the limitation of two years. or, 
upon the assumption that the account was 
of the character last mentioned. Upon the 
first mentioned view of the instructions, 
the construction which I have given to the 
statute shows that they were erroneous; in 
the other alternative, the error in giving 
the instructions is, I think. equally appar
ent. In the declaration the plaintiffs arf' 
styled as merchants and partners tra' 
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498 ing under *the name, style and firm 
of Edwin Wortham &: Co., and the 

defendants as late merchants and part
ners trading under the name, firm and 
style of Smith &: Sampson. It "(Vas proved 
by a witness, that he as salesman for the 
plaintiffs, sold and delivered to the defend
ants, upon their orders. the articles men
tioned in the account (filed), and that the 
account was correct; that from time to 
time, when the goods called for by each 
order were delivered, he rendered to the 
defendants a bill of particulars of the goods 
so delivered. and that he subsequently ren
dered to the defendants a full account of all 
the particulars, corresponding with the ac
count. There was no evidence as to whether 
the defendants were merchants, or as to 
whether the plaintiffs were wholesale or re
tail merchants, or in respect to the charac
ter of the dealings as being by wholesale 
or by retail, further than such as appears 
from the face of the account proved to be 
cprrect, as just above stated. The account, 
however, does on its face show that every 
dealing or sale was mainly if not exclu
sively by the hogshead, barrel, box, bag, 
sack, piece, gross, dozen. &:c. Such sales 
answer to the popular definition of whole
sale dealings, and our legislature, in ascer
taining in their tax laws who should be 
regarded as wholesale merchants, have. on 
one occasion if not on others, designated 
as such those whose sales were of the char
acter just indicated. Sess. Acts 1839-40, 
ch. 2, i 7. 

embrace the wholesale dealings of importing 
and wholesale merchants, but applies es
clusively to the store accounts of retail 
dealers with their customers; and it appear· 
ing to the court. from the certificate of the 
judge of the said Circuit court, that there 
was no evidence to show whether the ac
count filed wa. of dealings by wholesale or 
by retail, other than what appears from the 
face of said account, proved to be correct. 
and that the evidence furnished by said ac
count tends to show that the several sales 
and dealings between the parties were by 
wholesale and not by retail, it seems to the 
court that the instructions given by the_Cir
cuit court were erroneous. 

It seems further to the court, that the ptea 
of the act of limitations by the defendants 
is defective in not stating on what provi

sion of the statute the defendant. 
500 *intended to rely; as however it is 

not probable that the plaintiffs could 
have been deceived or misled as to the pur
pose and'meaning of the defendants, it ap
pearing that the declaration was filed at 
August rules 1855, and that the first item of 
the account is dated on the 9th April 1852. 
the court would not reverse the judgment 
because of the defect aforesaid; yet as the 
judgment must be reversed, because of the 
error in the instructions, and remanded for 
a new trial, it seems to the court that the 
said Circuit court, before proceeding to said 
trial, should, if the plaintiffs shall so in
sist. require the said defendants, if they 
intend to rely on the act of limitations. to 
amend their pleading, and show distinctly 
on what provision or provisions of the law 
they design to rely. 

Because of the error of the Circuit court 
in respect to the instructions, the judgment 
ought to be re~,.ersed, the verdict set aside, 
and the cause remanded for further ~oceed
ings in accordance with the prmciples Therefore, it is considered that the said 
herein declared. The mode of pleading the judgment lie reversed. 
act of limitations-simply "the act of limi-
tations"-was irregular; but no objection 
was made by the plaintiffs to the receiving 501 
and entering the plea in that form; and it 

is difficult to sUPl:0se that they could 
499 have entertained any doubt as to the 

*Boyd's Adm'r v. City Savings Bank. 

January Term. 1880. Richmond. 

(Absent ALLBN. P .• and LaB, .1.-) 
•. Demarrer to the Evidence-Evidence Doc:ameatal")'

When Joinder Compelled.t-If on the trial of a cat:R. 
the evidence \s documentary. and present.'! a ques
tion of law which Is not plainly &&"&ln8t the 
defendant. he Is entitled to demur to the evldenre. 
and the court should compel the plaintiff to loin 
In the demurrer. 

particular limitation of the statute 
relied on. inasmuch as the declaration was 
filed at rules in August 1855; and the first 
item ot the account bears date April 9th, 
1852. I would not, therefore, have been 
willing to reverse the judgment because of 
such irregularity. All however the case has 
to go back on account of the error in the 
instructions. I think it would be proper to -'l'hey were sitting In a Special court of appeals. 
direct the Circuit court to strike out the plea, tDemarrer to the Evideace-JoID4er la-Wilen C
if the plaintiffs shall so insist, and give pellecL-ln Peabody IDS. Co. v. Wilson •• w. Va. 5S. 
leave to the defendants to plead anew. 2 S. E. Rep. 892. It Is said: "Parol evidence Is some· 

'" T J times certain, and no more admitting of aD7 
MONCUR..,. and ROBER SON. s., con- variance than a matter In wrlttnl". The rea.'IOD for 

curred in the opinion of Daniel, J. oblllrlul" the party offerlnl" evidence In wrltlo&" lo) 

The following is the judgment of the join In demurrer al'plles to this sort of paroleYi· 
court: dence. b\lllt does not apply to parol evidence whlcll 

It seems to the court, that according to Is loose and Indeterminate. But If the partY who 
the true construction of the provision of the demurs will admit the existence of the faclthe evl-
5th section of the 149th chapter of the Code dence of which III loose and Indeterminate. or. III 
of 1849, requiring actions for any articles the ca.~e of clrcumstanUalevldence.lf he w1.11admlt 
charged in any store account to be brought the existence of the fact which the circumstances 
within two years after said actions shall offered In evidence conduce to prove. there will be 
have first accrued, said provision docs not, no more variance In this parol evidence thaD In:A 
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~. s.me-Plalntlff Entitled to R_ver-Refusal of 
Court to Compel Jolncler-Effect.-If the evidence 
.. et forth In the demurrer shows that the plaintiff 
was entitled to recover. the refusal of the court to 
compel him to Join In the demurrer, Is not Ilround 
for reverslnll a judwment In his favor. 

3. Neptlable Notu-Deatb of Eadouer before Matu
rtty-Notlce--Cqe at Bar.;-An endorser of a nello
Uable note dies Intestate before It falls due: and 
when It falls due It Is rellularly protested for non, 
payment: and no person havlnll then Quallfted as 
administrator on the estate of the endorser. the 
notary on the same day deposits In the post-olllce 
at Lynchburll. where the note had been made 
I)ayable and discounted, the notice of protest. di
rected to "the leila! representative" of the 
endorser, "Lynchburll:" the endorser havinll 
Uved In that place. and his family still lIvlnllln 
the lIame hOUKe. The notice Is sumclent. 

This was an action of debt brought by 
"The City Savings Bank" at Lynchburg, 
in the Hustings court of that city, against 
Robert G. H. Kean, administrator of James 
M. Boyd, on two notes negotiable and pay
able at the office of discount and deposit of 
the Bank of Virginia at Lynchburg, drawn 
by Paul Jones, and endorsed by said Boyd; 
ane of them for two thousand dollars, dated 
May 22d, 1855; the other for one thousand 
two hundred and fifty dollars, dated July 
17th, 1855, and each of them payahle sixty 
days after date, to said Boyd, or order, and 
protested for non-payment, 

On the trial of the issue joined on the 
plea of nil debet, the plaintiff, to sus

.502 tain the action, introduced as *evi-
dence the said notes, with the 

endorsements thereon, and the notarial 
certificates of protest; and there rested his 
case. In the certificate of protest of the 
note for two thousand dollars, the notary 
certified that on the same day and year on 
which the said note became due and was 
protested, to wit, the 24th day of July 1855, 

• he deposited. in the post-office in Lynchburg, 
notice, signed by him, advising the de
mand, non-payment and protest of the said 
note, directed to "the legal representative 
of James M. Boyd deceased, ~ynchburg." 

matter lu wrltinll. and the reason" for compelUnll 
the party who offers the evidence to Join In the de
murrer will then apply. It follows, as a necessary 
conclusion. that. If the demurrant will confess the 
matter of fact to be true. then he Is admitted to his 
demurrer: and. wherever a party may properly 
demur to the evidence. the other party must Join In 
demurrer. Baker's Cue. 2 Croke 752: WrlIlht v. 
Plndar, Aleyn. 18 Style 22; ROild'. Ad,n',. t>. (Jitll sat>. 
Rank. IS G,.att. 501: Trout v. Vlrlllnia " T. R. Co .• 23 
Gratt. 8111; Green v. Buckner'" Adm·r.8 Lelllh 82: 
Bohr v. Davis, II Leigh 30: Whlttlnllton v. Christian, 
1I Rand. (Va.) 357: Hansbroullh v. Thom. SLeigh 
14T: Stephens v. White. 2 Wash. (Va.) 208; Heard v. 
('''hesapeake "0 Ry. Co., 1I8 W. Va. 4.!16." See also. 
('lark v. R. " D. R. R. Co .. 78 Va. 718, and cases cited; 
B. "0. BY. Co. v. Morehead. 6 W. Va. 2l1li. citing the 
"rlnclpal case: also. monocraphlc not. on "Demurrer 
to the Eridence." 

:See monoln"aphlc not, on "BIllM. Note" and 
(''hecD.'' 

In the certificate of protest of the note for 
one thousand two hundred and fifty dollars, 
he certified that on the same day and year 
on which that note became due and was 
protested, to ,vit, the 18th day of September 
1855, he "personally informed R. G. H. 
Kean, administrator of James M. Boyd de
ceased, of the demand, non-payment and 
protest of the said note." 

The defendant then demurred to the evi
dence, and moved the court to compel the 
plaintiff to join in the demurrer; which 
the court refused to do: and the defendant 
excepted. 

The defendant then proved, that at the 
time of the maturity of said notes, the said 
Boyd had departed this liie; that the said 
Boyd, during his lifetime, and at the time 
of his death, and his family after his death, 
and at the date of the said protests, and 
the notices therein referred to, resided in 
the city qf r.ynchburg; and it was admitted 
that there was no administration upon the 
estate of said Boyd, from the time of his 
death on the 17th day of July 1855, till the 
day of August 1855, at which time the de
fendant duly qualified as administrator with 
the will annexed of the said Boyd's estate. 

And this being all the evidence, the de
fendant mOl'ed the court to instruct the 
jury, that the notice of the protest of the 

said note for two thousand dollars, as 
50J -stated in the notarial certificate 

thereof aforesaid, is not sufficient to 
bind the estate of the said Boyd, by virtue 
of his endorsement of said note, and that 
no notice of the protest thereof was given 
sl1fficient to bind the defendant. 

But the court overruled the motion, and 
instructed the jury that the said notice was 
sufficient to bind the estate of the said 
Boyd on account of his endorsement of the 
said note: and the defendant again ex
cepted. 

The jury found a verdict for the plaintiff 
for the amount of the two notes, wi th costs 
of protest and interest, on which verdict 
and judgment was rendered by the Hustings 
court, which was affirmed by the Circuit 
court on a writ of supersedeas. And the 
defendant obtained from this court a super
sedeas to the judgment of the Circuit court. 

August and Randolph, for the appellant. 
Slaughter, for the appellee. 

MONCURE,:1. I think the Hl1stings 
court ought to ha,·e compelled the plaintiff 
to join in the defendant's demurrer to the 
plaintiff's evidence; which was documen
tary, and presented a question of law, at 
least not plainly against the demurrant. 
1 Rob. Pro (old ed.) 353; Green, &c. v. 
Buckner's adm'r, 6 Leigh 82. But the 
judgment ought not to be reversed on that 
ground, if the evidence set forth in the 
demurrer shows that the plaintiff was 
entitled to recover. Brockenbrough v. 
Ward's adm'r, 4 Rand. 352. Nor if all the 
evidence in the cause, which is set out in 
the second bill of exceptions, shows that 
he was entitled to recover. If upon the 
whole evidence the plaintiff is entitled to 
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recover, even though he might not be upon 
so much of it as is set out in the demurrer, 
it would be vain to reverse the judgment 
and remand the cause for a new trial which 

would result in precisely the same 
504 judgment. *1 will therefore proceed 

to consider the case upon its merits. 
The main if not the only question arising 

in the case is presented by the secl)nd bill 
of exceptions j and is as to the sufficiency 
of the notice stated in the protest of the 
note for two thousand dollars. 

When the said note became due and was 
protested, Boyd the endorser was dead, and 
had no personal representative. He resided 
in Lynchburg at the time of his death, 
and his family continued to reside there 
until after the prote~t of the note. Notice 
of the dishonor of the note was, on the day 
of the protest, deposited by the notary in 
the post-office in Lynchburg, directed to 
"The legal represen ta ti ve of James M. Boyd 
deceased, Lynchburg j" and this is all the 
notice which was gi ven. 

The counsel for the defendant in error 
contends that no notice was necessary j or 
if necessary, that sufficient notice was 
given. 

He contends that no notice was necessary, 
because when the note became due and was 
protested, there was no person in existence 
to receive notice, the endorser being dead 
and having no personal representative. 

I ha\'e seen no case which expressly de
cides that notice is necessary undf'r such 
circumstances. And there are many cir
cumstances under which it is unnecessary 
to give any notice, as may be seen by re
ferring to Story on Prom. Notes, 1356, and 
other elementary works. There are cases 
like the present, in which the notice proved 
to have been given in them was beld to be 
sufficient; which strongly if not necessarily 
implies that some notice is necessary in 
such cases. But without expressing any 
opinion upon the question, and conceding 
for the purposes of this case at least that 
notice was necessary, I will proceed to en
quire whether the notice given was suffi-

cient. 
50S *The only objection taken to the 

sufficiency of the notice, is that it 
ought to have been left at the late domicil 
of the endorser where his family still re
sided, instead of being deposited in the 
post-office. 

While, on the one hand, it has been long 
and well settled that if the parties (to give 
and receive notice) reside in different places, 
the notice may be sent by mail j so, on the 
other, it seems to be well settled, at least 
as a general rule, that if they reside in the 
same place, the notice must be personal; 
that is, must be given to the individual, or 
left at his domicil or place of business. 
~e 1 American Lead. Cas., 4th edition, 396 
and the notes; and 2 Rob. Pro (new ed.) 
191. 

But of late the courts have strongly in
clined to restrict the general rule referred 
to, and have established many exceptions 
to it, as may be seen by referring to the 

case of the Bank of Columbia V. Lawrence, 
1 Peters' R. 578, and other cases cited in 
1 American Lead. Cas. 402-3, and the notea. 
The learned authors of that work conclude 
their commentary on the cases ,,,ith the 
following observation: "It is obvious that 
the rule requiring lJersonal notice, where 
the parties reside in the same place, has 
lost its reasonable force, and exists only by 
authority. Instead of undermining it with 
exceptions that conflict with it in principle. 
and render the subject embarrassing in 
practice, it would be much better to declare 
that the rule itself has become obsolete, 
and is abolished." 

It cannot properly be said that the rule 
has become obsolete, having been recognized 
and acted on in many recent as well as older 
cases, and having in no case been denied 
or disregarded. It is therefore too firmly 
established to be abolished by the courts. 
"Were it an original question (as is well 
said by Shaw, C. J., in Eagle Bank "'. 
Hathaway. 5 Mete. R. 212, 216), it is far 
from certain that notice by the post-office 

would not frequently reach all endorser 
S06 as soon anti as certainly *as notice 

at his domicil." But though the rule 
is settled by a long course of judicial deci
sions, "it is thus settled by positive law. 
only so far as the cases are within it." 
Id. If this case be within it, we mllst fol
low it: but if not, and we are untrammeled 
by any decisions applying to such a case, 
we must then determine, as an original 
question, ~hether the notice given was 
sufficient. 

I do not think this case comes within the 
general rule. It cannot be said that both 
parties resided in the same place. The 
endorser was dead, and had no personal 
representative at the time of the protest. 
If there had then been a personal represen
tative, he would have been one of the par
ties, and entitled to notice, which might 
have been given to him precisely in the 
same ""ay as if he had himself been the 
endorser. But there being none, there was 
no person in existence entitled to notice; 
and though it might well be expected there 
would soon be one, yet who he would be. 
and when he would qualify. and where be 
would reside, were probably unknown to 
the holder. 

Nor do I think we are at all trammeled 
by any decisions applying to such a case. 
It has never been decided that in sucll a 
case notice may not be given through the 
post-office. It is indeed said in Story on 
Prom. Notes, 1 310, that in such a case 
"notice mayor should be left a t the domicil 
of the deceased" endorser. But the cases 
cited as authority for that remark, only 
decide that notice may, not should be given 
in that 'vay. The learned author seems to 
infer that the notice should. because it 
may be given in that way. But I do not 
think the inference is well founded. We 
know that under the same circumstances 
notice may be sufficiently given in several 
different ways .. As the remark of Judge 
Story has an important relation to this 
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case, and as the authorities bearing upon 
it are not numerous, it may be proper to 

review them. 
5fY1 *In Ste\vart v. Eden, 2 Caines' R. 

121, the endorser at the date of the 
note resided in the city of New York, but 
shortly thereafter retired to his country 
lieat, four miles from the city, where he 
died nearly two months before the note be
came due. He had no personal representa
tive at the time of the protest, and notice 
addressed to him was left at his house in 
the city, which was shut up at the time. 
It was held that the notice was well served 
and properly addressed. Livingston, J., in 
delivering the opinion of the court, used 
the following observations, which have a 
strong bearing on the case before us: "We 
must take care that while proper diligence 
be imposed on the holder of negotiable 
paper, we do not exact from him every pos
sible exertion that might have bee~ made 
to affect an endorser with knowledge of ita 
being dishonored. If he has done all that 
a diligent and prudent man could naturally 
do under like circumstances; if the law has 
prescribed no certain way of sending a 
notice in the given case ;" "and especially, 
if from what has been done, it may reason
ably be presumed that notice has rt'ached 
the parties concerned, we should be satisfied 
and not ask for more." "Nor was it fatal 
to direct the notice to the endorser himself; 
for as it was not known whethp.r he had 
made a will, nor who his executors were, 
until long after, it was full as probable 
that it would reach the parties interested 
by this address as by any other; some one 
of the deceased's family would either open 
it, or see it safely deli vered to an executor." 

In the Merchants Bank v. Birch, 17 John. 
R. 25, when the note became due the en
dorser was dead without a personal repre
sentative, but the fact of his death was 
unknown, he having died at sea. Notice 
addressed to him was left at his last resi
dence. which was in tlle city of New York: 
another ,vas left witlt his reputed agent in 
the city, and another was sent by mail to 

the residence of his family in the 
508 country. It was insisted -that notice 

should have been given to the execu
tors of the endorser when they qualified, 
though that was not until some months 
after the protest. It was held that Stewart 
v. Eden, supra, governed the case, and that 
the notice given was sufficient. "If an 
endorser be dead at the maturity of a note 
(says Spencer, Ch. J., in delivering the 
opinion of the court), and there be execu
tors or administrators at that time known 
to the holder, notice must be given to them, 
for they represent the testator or intestate, 
and are as fully entitled to notice as he 
would be if alive. Rut it is a novel princi
ple, unsupported either by precedent or 
authority, that notice is to be given to the 
representatives of the endorser, and who 
became such long after the note has fatlen 
due. The rights of the holder of a note or 
bill, are to be determined by his acts, when 
the note or bill becomes due; and if he 

then gives such notice, as under the exist
ing state of facts the law requires of him, 
his rights are fixed, and he cannot be re
quir~d to superadd any other notice at a 
futl1re period." 

In Willis v. Green, 5 Hill's N. Y. R. 232, 
when the note became due, one of two joint 
endorsers was dead without a legal repre
sentative; and notice addressed to him was 
sent by mail to Little Falls, instead of 
Salisbury, where he resided at the time of 
his death. The court admitted that the 
notice would have been sufficient if it had 
been sent to the proper place, that is, to 
Salisbury; but it was unnecessary to decide 
the question. 

In Oriental Bank v. Blake, 22 Pick. R. 
206, it was held, in conformity with what 
was said in Merchants Bank v. Birch, 
supra, that where the administrator of an 
endorser of a note had been appointed 
before its maturity, and had given Ilue 
notice of his apoointment, he was entitled 
to the same notice of the non-payment of 
the note as is required by law to be given 
to an endorser. 

In Planters Bank v. White, 2 
509 Humph. R. 112, a notice *addressed 

to the endorser and sent by mail to 
the place of his last residence, was held to 
be sufficient, though he was dead and had 
a legal representative; the fact of his death 
being unkno\vn to the notary, and the rlsi
dence of the representative being at the 
mansion house of the deceased. 

In Pillow v. Hardeman, adm'r, 3 Id. 538, 
the endorser was dead at the time of the 
protest, and the fact of his death known to 
the notary, but not the name of his personal 
representative if there then was one. A 
notice addressed to the "legal representa
tive" of the endorser, as in this case, and 
sent by mail to the last residence of the 
endorser, which was at a different place 
from that of the protest, was held sufficient. 
though it did not appear that the adminis
trator ever received it. 

These are all the cases I have seen which 
seem to have a bearing on the subject, and 
the first four are all which are cited by 
Story in support of his statement. They 
certainly do not show that the notice in this 
case is insufficient. 

I regard the question in this case then as 
an open one; and so regarding it, I ask, 
Was not the notice given sufficient? In 
other words, Was it" not reasonable, under 
all the circumstances? For that is the 
question, whenever it comes up as an orig
inal one, unaffected by settled rules of law. 
When the note was protested, the endorser 
was dt'ad without a personal representative. 
And the notary had at once to solve the 
question, How should notice be gh'en to 
bind the estate of the endorser? It was 
necessary to give it, or at least to set it in 
motion, immediately. It could not be de
ferred until the qnalification of a personal 
representative. Two modes of giving it 
naturally suggested themselves. One by 
sending it through the post-office, and the 
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other by leaving it at the last residence 
of the endorser, where his family 

510 ·still resided in the same town; and 
the notary elected the former. Was 

it not a reasonable choice? Was it so un
reasonable as to defeat the right of the 
holder against the estate of the endorser? 
No unnecessary restraint should be imposed 
on the circulation of negotiable paper. No 
difficult condition should be required to be 
performed to fil[ the liability of parties. 
What was the notary to do under the cir
cumstances of this case? He could not 
deliver the notice to the personal represen
tative himself, who was the person entitled 
to receive' it, but who was not then known 
and had not q uatified. All he could do was, 
to put it in a train of being received by the 
personal representative in a reasonable time 
after his qualification. He might have left 
it at the last residence of the endorser, as 
the cases decide; but that would only have 
been a means of con veying it to the personal 
representative after his qualification. The 
notice is not to the family, but to the per
sonal representative, who stands in the 
shoes of the endorser. Then, as a means 
of conveying it to the personal representa
tive, is not the post-office at least as good 
a place of deposit as the last residence of 
the deceased? In Stewart v. Eden, the 
family of the endorser had removed from 
his last residence, which was shut up, and 
the notice was stuffed in a key hole; and 
yet it was held sufficient. A notice given 
personally, or at the domicil or place of 
business, may be merely verbal. Would 
110t a written notice, properly addressed and 
dropped in the post-office, be at least as apt 
to be received, and as soon received, by the 
personal representative after his qualifica
tion, as any notice. much less a verbal one, 
left at the last residence of the endorser, 
even supposing some person should be there 
to receive ~t? A notice dropped in the post
office would probably be taken out by the 
family at once, and delivered to the repre-

sentative on his qualification, or be-
511 fore. if he were ·known. Or, if not 

taken out before his qualification, 
would probably be called for and received 
by him immed;ately thereafter. It is said 
the family would have no right to take 
the notice out of the office, being directed 
to the legal representative; that drop letters 
(as they are called) are not advertised; and 
that after three months they are sent to 
the dead letter office; so that the personal 
representative might never receive the 
notice. This is possible, though it is cer
tainly very improbable. We know that. in 
practice. letters addressed to a deceased per
son, or his representative, are taken out of 
the post-office by members and friends of 
the family. But if the postmaster should 
be so strict as to hold the notice for the 
representative, it would only make the 
receipt of it by the proper person more cer
tain. That person would be apt to call for 
it in time to prevent its being sent to the 
dead letter office. It is not necessary that 
the notice should be actually recei ved, but 

only that due diligence should be used to 
give it. 

The reason for requiring notice. in tbe 
case of a living endorser, to be left at his 
domicil or place of business rather than at 
the post-office, does not apply to the case of 
a deceased endorser who is without a rep
resentative. In the former case, the law 
presumes that the endorser is always at his 
domicil or place of business, or has some 
person there to attend to his business; and 
a notice left there is considered to be at 
home, and as having in effect been per
sonally served. In the latter case. no such 
presumption can be made. A notice left at 
the domicil of a deceased endorser for his 
representative when one qualifies, is not 
at home, but is merely in transitu; and so 
is a notice left at the post-office for such 
representative. 

If notice given through the post-oflice 
would be just as effectual as notice left at 
the last residence of the endorser. there is 
one reason at least which would make the 

former preferable, and which was 
512 mentioned ·in the argument of the 

counsel for the defendant in error; 
and that is. the family of the deceased at 
the time of the protest, might be in a state 
of deep a:fB.iction (occasioned by his recent 
death), when it would be painful both to 
them and the notary; for bim to have to 
visit tbem on a matter of business. 

I am of opinion that the notice given of 
the protest of the note for two thousand 
dollars was sufficient. 

An objection is taken in the petition to 
tbe sufficiency of the notice of protest of 
the note for one thonsand two hundred and 
fifty dollars; but it was not relied on in 
tbe argument, and is clearly without foun
dation. 

And the same may be said of another ob
jection taken in the petition, and not relied 
on in the argument; being tu a supposed 
variance between the declaration and the 
proof. There is in fact no such variance. 
the cause of action being truly set out in 
tbe declaration. though it wrongly con
cludes, tbat "by reason of the premises. 
cause of action accrued to the plaintiffs to 
have and demand of said James M. Boyd. 
in bis lifetime, said sum of money and in
terest, as above demanded." instead of, his 
administrator since his death. But this is 
a mere legal conclusion, which may be 
rejected as surplusage. And if it were a 
variance, "it did not prejudice the plaintiff 
in error, and would have been corrected by 
an amendment at the trial, if the attention 
of the court had been called to it." Code. 
p. 672, f 7. 

Upon the whole, I think the defendant in 
error is entitled to recover, and that there 
is no error in the judgment for which it 
ought to be reversed. I am therefore for 
affirming it. 

DANIEL and ROBERTSON, Js., con
curred in the opinion of Moncure, J. 

Judgment affirmed. 
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513 ·Evans v. Pearce & als. 

January Term. 18eO. Richmond. 

514 her death he continued *to hold it and 
rented out the houses, and seems gen

erally to have bired out the slaves. 
[78 Am. Dec. 885.) The accounts having been referred to a 

(Absent ALLaN. P •• and Ln. J .• ) . commissioner, he mad~ h~s report,. settling 
• the account on the prmclple apphcable to 

'. Pa,ent and Cblld-Allowanceto f'atbers Bstate for gt1ardians' accounts, and ascertaining the 
.support of Chlld-Cue at Bar.t-A father has prop- amount due from Evans for the rent of the 
t'rty of his infant children in his possellSion. and houses to be one thousand one hundred and 
dunnR' his life does not apply to the court to have seventy-seven dollars and forty-three cents, 
any of the prollts of that property applied to their and for the bires of the slaves, six thousand 
"upport. nor does he make any charce aplnst two bundred and eighty-two dollars and 
them durin If his 11fe. His estate wtll not be sixty cents; a part of this last sum being 
allowed any thlnlr for their support without the for hires and interest thereon, the actual 
dearest proof that jusUce requires it. amount for which the slaves were hired not 

2 . .sa_-Oaardian De f'act_C_ at Bar.*-In such a being proved but estimated by tbe witness. 
cue the fatherwUl be treated as a Ifuardian: and The defendant Mrs. Evans excepted to 
hi .. accountK will be settled on the principles app11· the report of the commissioner: 
('able tolfUardians' a.:count.... lat. That whilst William Evans was 
Tbis was a bill in the Circuit court of treated by the commissioner as guardian 

the city of Richmond, filed by the adminis- of his sons, and charged with tbe annual 
trator and some of the children of William profits of their property, he was allowed 
Evans deceased, against his widow and nothing for their maintenance and educa
other children, two of whom were infants, tion. 
for a settlement and distribution of his 2d. That Evans was charged with interest 
estate. The widow thinking that the ad- on the profits of the elltate of the children 
ministrator did not attend to the interests whilst they were living with him. 
of the estate, took upon herself its defence. 3d. That he was charged witb interest 
The only matters of controversy relate to upon conjectural hires. 
the profits oi certain property belonging It appears from the evidence that Evans 
to two of the children of William Evans, was the owner of real estate, valued at his 
derived from their grandmother, wbich was death at about fourteen thousand dollars; 
in his possession and managed by him. and he owned twelve or thirteen slaves. 

Evans had been married three times; and He was indebted to otber persons beside his 
at bis death he left three children by the children for about the sum of seven tbou
first marriage, two by the second, and one sand dollars; and was a plasterer, and car
by tbe tbird; and another child by the ried on his business until his death in'lSS4: 
second marriage had died after her mother though it appears that for the last ten years 
and in his lifetime. The mother of the of his life, his circumstances had not im
second wife left by her will certain real proved but had been impaired. The oldest 
estate and slaves to her daughter for life, of the sons to WhOlD the property in contro
and after her death to her children. This versy belonged, had worked at the business 
property went into the possession of Evans of his father as a plasterer for four or five 
in the lifetime of his wife, and after years. 

On the hearing of the cause, the 
"They were s1ttlnlf in a Special court of appeal.'I. 
"tParent aad Cbl~lIty of Parllllt to Support Cblld. 

--It ta a well settled principle of law. Ifoveralnlf the 
relation of parent and chUd. that a father. If of 
abUlty. Is bound to maintain his Infant children 
even thoulfh they may bave property of their own. 
GrUlI.th v. Bird. 21:1 Gratt. 80; Windon v. Stewart, 48 
W. Va. 710. 18 S. E. Bel'. 7'111. both cltinlf the principal 
('.ase. But see 6 Va. Law Relf. 585.586. where this 
proposition of the prinCipal case ta said to be a 
dlctnm. 

See the prinCipal case dlstlnlfulBhed In Hanser v. 
Klnlf. '76 Va. 781. 

Termlaatloa of Oaardla .. blp-Allowance for lafant's 
oSapport.-In no case wUl an allowance be made a 
parent for the maintenance of his chUd. after the 
Jrllardlanshlp has terminated. without the clearest 
proof that justice requires It. Stilfler v. Stilfler. 77 
Va. 171. cttlnlf the principal case. See allO. Gr11II.th 
v. Bird. 22 Gratt. 78. and foot·flOt •• 

All to both the propositions set forth above. see 
monQlfraphlc r&D" on "Guardian and Ward" ap
pended to Barnum v. Frost, 17 Gratt. 808. 
~a.rdI.ns De Pacto.-See prinCipal case cited in 

Martin v. Fielder. 82 Va. 480.4 S. E. Rep. a. 
See lfenerallY. monolfraphicr&Dt60n "Guardian and 

Ward" appended to Barnum v. Frost, 17 Gratt. 888. 

515 court overruled ·the exceptions, and 
gave a decree against the estate of 

Evans for two-thirds of the amount reported: 
the other third belonging to him as the 
heir and distributee of the child ''I'ho had 
died. From this decree Mrs. Evans ob
tained an appeal to this court. 

August &: Randolph, for the appellant. 
Steger, for the appellee •• 

ROBERTSON, J. The father, in this 
case, rendered himself responsible as the 
guardian de facto of two of his infant chil
dren, by retaining in his possession the 
lands and slaves to which they became en
titled on the death of their mother, and re
ceiving the rents and hire.. His account. 
as such guardian have been settled in a Buit 
brought after his death by his administra
tor. Exceptions have been taken to this 
settlement by his widow, who has taken 
upon herself the defence of the estate, be
cause, as she alleges, the administrator has 
failed to protect it as he ought to have 
done from the claims asserted against it. 

The objection to the compounding of in
terest, and to the charge of interest upon 
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conjectural rents and hires, cannot be SUB
tained. The charges of interest are in 
conformity with the rule which has been 
established for the settlement of the ac
counts of guardians; and one who makes 
himself guardian de facto is certainly not 
entitled to be treated with more favor than 
if he had been legally appointed. 

The only question in the case, about 
which there can be any doubt, is whether 
the estate should be allowed credit for the 
support and education of the children out 
of the income of their property. 

A father, if of ability, is bound to main
tain his infant children, even though they 
may have property of their own. 

The court, however, will look with 
516 liberality to the ·circumstances of 

each particular case, and to the re
spective estates of father and children, and 
will authorize the income arising from the 
estates of infants to be applied to their 
support whenever, under all the circum
stances, it appears to be proper. But when 
the application to allow the income so to 
be appropriated is not made, as it ought to 
be, in advance, and is delayed,. as it has 
been in this case, until after the guardian
ship has terminated, the court will not per
mit it without the clearest proof that justice 
requires it. 

Such proof is not furnished in this case. 
One of the infants was kept at work as 
an apprentice at the trade of his father for 
several years; during which period his 
services must, at the least, have been worth 
h.is support. It is not alleged that the 
father was at any extraordinary expense 
for the support or education of either of 
these children: and there is nothing in the 
case from which it can be inferred that he 
did not consider himself of sufficient ability 
to support and educate them in the same 
way that he did his other children, or that 
he desi~ned to put them on a different 
footing 1D this respect. It is very possible 
that he ,vas not fully aware of the extent 
of his responsibility as their guardian. He 
must have known, however, that he was 
liable to them to some extent, yet there is 
not the slightest indication of any intention 
to offset this liability. or to make a charge 
against thl!m in any form for their support 
or education. The fact that no such charge 
was intended, would not. it is true, be con
clusive against its allowance, if it appears 
to be proper; but it is'a strong ci reumstance 
to sho,'\" that it is not proper-that he not 
only considered himself to be, but really 
was of ability to maintain his children out 
of his own means, and that he did so main
tain them. 

If any other person has acted as their 
guardian, it 1'I"0uid hardly be contended 

517 that the income of their ·property in 
the hands of such guardian could now 

he subjected to reimburse to his estate the 
expenses incurred by him in maintaining 
them; and I cannot see how the fact that 
he was himself both father and guardian 
could gh'e him any right to use their in
come that he would not have possessed if 

the guardianship had been in otber bands. 
The objection to the charge of interest 

against the guardian, while his wards lived 
with and were supported by him, rests sub· 
stantially on the same ground witb the 
claim to charge for their support out of the 
income of their estate; for the interest ia 
part of their income. 

I am of opinion to affirm the decree. 

DANIEL and MONCURE, .Is., concurred 
in the opinion of Robertson, :1. 

Decree affirmed. 

518 *Claytor v. Anthony. * 
Creasy v. Same. 

April Term. 1880. Richmond. 

(Absent D~ .l.t) 
I. J~njlaactloa by ~ Not P8rt7-'" 

blllty.-If a person, not a part)' to a jnQmenl. 
enjOins It. and the Injunction 18 dissolved. be \a 
liable to pay the ten 'Pet' emL damaa'eH prescrlbrd 
by the statute.* 

:II. lajanctloa Bond-Effect of DiaHlatioD of ...... -
tIon.-TbOua'b the condition of the InjUnction 
bond provides for the payment of sucb dama~" 
as ma.l" be awarded by tbe court. and the conrt 
simply dissolves the Injunction and dlsml!tSe'< tbe 
btll; yet the order of dissolution neceasarilJ 
Importa that the dama&"es are to be paid. un;e.s 
they be express.ly remitted by the terms of the 
order. 

a· Jadamen~ID)aaetIoa of-D .... att_-o....
Where npon a bUl of review an Injnnction ,. 
«ranted to a judlrlDent wblch Is afterward .. db
solved. the damaa'es are to be computed. not npoL 
the amonnt of the jndlrlDent at the time It was Hn.l 
«ranted on the orllf1nal bUl, bnt on the amonntlor 
the judlrlDent at tbe time It was Irranted on n.e 
bUl of review. 

... InJaadloa Bon6-Salt apon-CaM at a.r.-Jf the 
jlldlrment. principal, Interest. costs and damaa:es 
on tbe Injunction. amount to more than the toenail! 
of the Injunction bond. yet the plaintiff In tl,c 
jUd!rment havlnlr sued out execution on tbe j ud,,· 
ment and made the money. principal. Interest 'lIIlI 
C01lts, may recover the dam BIres by snit npon tbc 
bond. 

S. StstutoryBoacb-Ceaatractlon.S-Statntory I .. 1,,1. 
taken by otftcers In tbe country. will be constrne'.1 
llberally. 

These were two actions of debt in the 
Circuit court of Bedford county. each 
founded on an injunction bond, and relating 
to the same judgment. 

Some time prior to the year 1821 Pleas
ant CreasY, having recovered a judgment 
against William Trigg, sued oat an exccn· 

-For Dlonoar.phlc note _ InJaac:tl...... see eIId .. 
-. 

tHe had been conDBelln tbe caHe out of wblcb tbi~ 
ca.~e arORe. 

*See JUDGB I.u·s opinion, and 1 Re\,. (">tIe of I"",. 
p. 200. I 51 : Code, ch. IN. I 18. p. 679. 

ISee monolrraphlc not, on "Statntnry B.lD<""· .&1' 
pended to Gno!J<by v. Rtrotber. 21 Gratt. 1Ir.. 
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tion thereon, which was levied bY" until the dissolution of the injunction; after 
519 *the sheriff, upon a slave named Pat- deducting from said amount of damages 

rick. Mark Anthony thereupon sued I six per centum per annum interest'during 
the sheriff John Claytor to reconr damages, the same time, on the principal suni in the 
for selling the said slave, he claiming the forthcoming bond enjoined, until paid;" in 
slave as his property; and he recovered a I both cases subject to the opinion of the 
judgment in that action. Pleasant Creasy court on the demurrer to evidence., At the 
then enjoined the judgment, and executed same term of the court the demurrers to 
an injunction bond with James M. Claytor evidence were overruled, and judgments 
as his surety. The condition of this bond were entered up on the verdicts. And 
provided. that Creasy should pay and sat- thereupon the defendants applied to this 
isfy the judgment, costs' 'and all such court for writs of supersedeas to the judg
other costs, damages and charges as shall ments; which were awarded. 
be a'~~rded by said S~perior court C?f chan- Slaughter, for the appellants. 
eery. . ~he fi.rst aCb.on was on th1s bond. The Attorney General and Patton, for 

The lDJuncbon wh1ch was awarded to the appellee ' 
Creasy in 1828, was dissolved by the Chan- . 
eery court in May 1839; and this decree was J4 EE, J. The position taken by the 
affirmed by the Court of appeals in 1846. 521 counsel for the "plaintiffs 1n error, 
In July 1846 Creasy filed a bill of review, that damages are allowed by law on 
asking that the injunction might be rein- the dissolution of an injunction ably in 
stated or another injunction awarded. cases in which the injunction is 'obtained 
And the court made an order awarding an at the instance of a party to the judgment 
injunction to the judgment according to enjoined, cannot, I think, be maintained. 
the prayer of the bill, upon condition of It is true, injunctions to judgments are 
his giving bond and security: and Pleasant usually obtained at the suit of parties to 
Creasy, jr., became the surety in this bond. them, and rarely is an injunction to a judg
In March 1854 this injunction was dissolved ment allowed at the instance of a third' per
and the bill dismissed: And then Anthony son: but the terms of the act of 1819 under 
instituted two actions of debt in the Circuit which the bonds in these cases were taken 
court of Bedford county; one on the first are suffidiently broad to cover such an in
injunction bond against Pleasant Creasy junction. Those terms are that "where 
and James M. Claytor, and the other on the any injunction shall be hereafter obtained 
second bond against the two Creasys. to stat the proceedings on any judgment 

Pleasant Creasy having died, the two .... and such injunction sha1l be dis-
cases were tried together at the May term solved, wholly or in part, damages at the 
1856 of the Circuit court of Bedford county, rate of ten per centum per annum .. .. .. 
upon the issue made 'upon the plea of con-. shall be paid to the party on whose behalf 
ditions performed. The only difference in I such judgment was obtained on sueh sum 
the records of the two cases is, that Claytor as appears to be due including the costs:" 
tendered a plea which was rejected by the and surely the reason for awarding damages 
court, in which he alleged that sinee the cannot be less strong in the case in which 
injunction was dissolved an execution had a stranger intervenes and obtains an in
been issued on the judgment, amounting junction to a judgment against another 

to more than the penalty of his bond, than where the judgment debtor himself 
S20 and that he "had paid the same before arrests the execution by such a proceeding. 

the commencement of this suit. The evil to be remedied, the delay occa-
On the trial the defendants demurred to sioned by causeless injunctions, is the Si!D1e 

the evidence, which consisted of the judg- in either case. That the act directs the 
ments of the Circuit court and Court of ap- damages to be included in the execution to 
peals, and records of the injunction suit and be issued on the judgment after the disso
bill of review, and the execution which had lution of the injunction, presents no real 
been sued out on the judgment, and the difficulty. This provision from its \"ery 
admission by the plaintiff that it had been nature can apply only to the case in which 
paid. And the jury found in the first case the injunction is obtained by the judgment 
a verdict for "six hundred and seventy-five debtor. as it would be wholly inadmissible 
dollars and four cents damages, being the that he should be charged ,,"ith damages 
damages at four per cent. per annum on during the pendency of an injunction ob
the amount of the judgment, interest and tained without his agency at the suit of 
costs mentioned in the condition of the another (see Garnett v. Jones, 4 Leigh 633) ; 
injunction bond recited in the declaration, but it does not at all affect or disprove the 
from the 23d day of December 1828, when liability of the party who does obtain it to 
the said injunction was perfected, until pay them. This is the very liability which 
the 31st day of May 1839, when it was dis- he assumes when he obtains the injunction. 
solved." And they found a verdict in the If he be required to give and do give 
second case for "sixteen hundred and 522 *bond to perfect his lnjunction, he 
eighty-seven dollars and forty-fonr cents. and his surety will be liable to a suit 
the same being the residue of the amount on the bond for the recovery of the damagps 
of ten per centum per annum damages on although in the case in which he ,is the 
the aml;luut of the debt enjoined, appearing judgment debtor, they may also be included 
to be due on the day when the injunction in the execution against him. But' if not 
took effect, from the time last mentioned so included or if not made upon the eXecu-
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tion, the remedy upon the bond is unques
tionable; for the propriety and necessi ty of 
the bond grows out of the consideration 
that the execution may prove ineffectual, and 
it is intended to afford a new security for 
the debt including the damages. So far 
frollt its being correct then to say that the 
legislature never intended that the creditor 
should be driven to an action at law in any 
case to recover these damages. I take it that 
that is exactly what the legislature must 
have intended where the execution was not 
sued or was ineffectual in the case in which 
the injunction was at the suit of the judg
ment debtor. and. always. where the in
junction was at the instance of one not a 
party to the judgment. and who was re
quired to give the injunction bond. To 
say that because the damages could not be 
embraced in the execution on the judgment 
after the dissolution of the injunction in 
the latter case there is no remedy for their 
recovery, is entirely illogical, as I think it 
would be also to hold that in the case where 
no bond is required, as wherc the injunction 
is at the suit of a personal representative 
or other persoll from whom it may be in 
the opinion of the court improper to require 
bond, there can be no right to the damages 
or no remedy for their recovery. That the 
right does exist in such cases, I think is 
not to be doubted. and °1 apprehend an 
ample remedy will be found for its enforce
ment. Whether in the case put by the 
COltllsel, of an injunction to a judgment by 
one not a party to it. and bond given by 
another, also a stranger to the judgment, 
the party obtaining the injunction would 

be liable to the damages or not, is a 
523 question not at *all material to be 

determined in this case; certainly the 
latter would be liable on his bond, and if it 
should °even be held that the party in whose 
name the injunction was obtained in such 
a case, was not. I do not perceive that any 
absurdity as supposed by the counsel. would 
be involved. 

But it is said that the damages are to be 
in lieu and satisfaction of interest and that 
this cannot be unless they can be included 
in the execution. Hence it is deduced that 
the provision givinsr damages cannot apply 
where the injunction is obtained by one 
not a party to the judgment; and in this 
cQnnection the case of Crawford. &:c. v. 
McDaniel, 1 Rob. R. 448 is cited by the 
connsel. 1 fully concur in the conclusion 
to which the court came in that case upon 
the point referred to, but I do not think it 
touches the question in this case. There 
had been in that case an injunction because 
of some alleged defect of title, which had 
been dissolved. There was then another 
bill filed alleging a mistake in the quantity 
of the laad discovered after the former suit; 
and ·the codrt thinking the complainant 
entitled to relief, by its decree injoined not 
only the principal money due but also the 
damages acC("ued during the pendency of 
the former injunction: and the Court of 
appeals held the decree in this respect right 
llpon the grQund that the damages were 

entire a~d were given in lieu of interest. 
The whole effect of this decision is that the 
four per centum damages above the six per 
centum interest must share the fate of the 
latter, and if relief is to be given against 
the latter, that relief shall extend to the 
former also, as both stand under the law in 
lieu of the latter. And so far from its 
being an authority against the right to the 
damages where the injunction is at the suit 
of one not a party to the judgment, its 
tendency is I think rather the other way in 
replacing the six per cent. interest with the 

ten per cent. damages; and construing 
524 Itthe statute in the light which it 

affords, the fair result, I think, is, 
that whenever an injunction to a judgment 
is dissolved, the judgment creditor is en
titled to the ten per cent. damages; if the 
injunction be at the suit of the judgment 
debtor, they may be inserted in the execu
tion and made in that way, or the party 
may maintain his action on the bond (when: 
one is given) and recover them together with 
the principal money and costs; if the in
junction be at the instance of one not a 
party to the judgment and a bond be given. 
the obligors in the bond would clearly be 
responsible for them. And although in the 
latter case, payment of the principal monl'Y 
with six per cent. interest and the costs 
may have been made by the judgment 
debtor or any other for him, there woould 
still remain due the difference between that 
amount and the amount of the judgment 
computing damages at ten per cent. in lieu 
of interest, to wit four per cent. on the 
amount due including .the costs during the 
period of the injunction for which recovery 
upon the bond might well be had. 

Conceding, however, for the sake of the 
argument, the right to the damages and 
that they might be recovered on a bond 
with proper ~ndition, the counsel has 
sought to maintain that there can be no 
recovery on this bond, because as he con
tends, the condition has not been broken. 
The condition is to pay the judgment and 
costs and such damages as may be awarded 
by the court, and it is said the court has 
not decreed the payment of any damages. 
In express terms, it is true, it has not; but 
payment of the damages is the penalty of 
the failure to sustain the injunction and 
the order of dissolution necessarily imports 
that this penalty is to be paid unless it be 
expressly remitted by its terms. Thus 
"the law allows it and the court awards 
it;" for to sustain the action it may not 
be improper to say that in a legal sense in 

such a case, the damages (which must 
525 and can only lObe the ten per centum 

in lieu of interest) are awarded by the 
court. And here the remarks of a learned 
judge on a similar occasion, occur aa ap
propriate: "I am of opinion woe are not to 
stick to the letter in these statutory bonds 
taken by officers of the courts without the 
supervision of any tribunal and in the ab
sence of the obligee. * • • • It is fair 
to presume that such was the design of the 
parties" (to be responsible to the extent 
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that the law required) "however clumsily 
it may have been expressed by the officer 
who prepared the bond." Per Tucker, P., 
White v. Clay's ex'urs, 7 Leigh 68, SO. In 
that case, the condition of the bond was, 
not to pay what was due or should become 
due to the plaintiff as required by the stat
ute but the judgment at law and all costs 
and damages, in case the injunction should 
be dissolved. Held, nevertheless, a good 
statutory bond and that the condition was 
broken by a dissolution of the injunction 
as to part. And the same liberality of con
struction was strikingly illustrated in an
other case in which the condition of the 
bond was to pay and .satisfy the judgment 
in case the injunction should be dissolved 
tog-ether with the costs of the injunction if 
ruled so to do, saying nothing about dam
ages, yet the party recovered the damages 
and the judgment was affirmed by this 
court. Fox, &c. v. Mountjoy, ex'or, 6 
Munf. 36. In our case the condition stipu
lates for the payment of damages and as 
bas been already said, the ten per centum 
oil the amount of the judgment including 
the costs, is the only damages to which the 
party is liable. 

The plea that an execution had been slled 
out on the judgment against the plaintiff 
in error (in the case of Claytor v. Anthony) 
and that a sum greater tban tbe penalty of 
the injunction bond sued on bad been paid 
by him in discharge thereof, before the 
suit, offered no bar to the action. The 

amount so paid, was paid upon 
526 *the judgment and execution, not 

upon the injunction bond, and that 
bond remained as a security for whatever 
might still be due the judgment creditor 
after deducting the amount of the principal, 
the interest at six per cent. and the costs 
which had been paid, that is to say for the 
four per centum of the damages not em
braced in the payment. 

There i. an objection made in the case 
of Creasy v. Anthony to the amount of the 
damages recovered which it is said should 
ha\'e been only lIpon the amount due at the 
time of the original injunction and not at 
the time of the injunction on the bill of 
review. I think the objection not well 
taken. A bill of review forms no part of 
the proceedings in the original cause. It 
is allowed only after the suit i. completely 
ended or in England after the decree is 
signed and enrolled. It differs in this from 
a petition for a rehearing which may be 
allowed before the signing and enrolling of 
the decree, as it does also from a supple
mental bill in the nature of a bill of review 
which supposes the cause to be still exist
ing, and is received and incorporated into 
that callse as part of it: and the orders 
made upon it are taken and considered as 
orders in the original pending cause. Mitf. 
Pl. (6th Am. fro 5th London ed.) p. 100, 
105, and n. 107 et seq. ; Bowyer V. Lewis, 1 
Hen. & Munf. 553; Ellzey v. Lane's ex'x, 
2 Hen. & Munf. 589; Sheppard's ex'or v. 
Starke et ux., 3 Munf. 29. The bill of re
view of the appellant Creasy's principal 

prayed that the former injunction might be 
reinstated or, in the alternative, that an
other injunction might be awarded, and the 
court granted a new injunction accordingly 
upon the usual terms of giving bond with 
condition as the law required. This in
junction then I take it must be regarded as 
an original, independent injunction, and 
in estimating the damages to be paid upon 
its dissolution they are to be computed upon 

the whole amount a~aring to be 
5'1:1 due at the time it was perfected, and 

not the amount due at the date of the 
former injunction. 

Thus, as it seems to me, no error is shown 
in either of these cases and I am of opinion 
that both judgments should be affirmed. 

ALLEN, P., and MONCURE and ROB
ERTSON, .Js., concurred in the opinion of 
Lee, J. 

.Judgment affirmed. 

INJUNCTION.5. 
I. Dellnltlon. 
n. When InJunctlons Will Lie. 

A. In General. 
B. Against Waste. 
C. Against Trespass. 
D. Against Nuisance. 
E. To Protect Easements. 
F. To Protect Franchises. 
G. To Control Corporate Action. 
H. Against Taxes. 
I. AlI"alnst RaIlroad Companies. 
J. Alralnst PubUc Oftlcera. 
K. In Matters Pertalnlnll" to Contracts. 
L. In Matters Pertalnlnll" to Nell"otlable Notes. 
M. In Matters Pertainlnll" to Execnton and Admln

istraton. 
N. To Restrain Exercise of Power by Committee 

of Insane Person. . 
O. In Matters PertainiUll" to Wife's Pro .... rty 

RIlI"hts. 
P. In Partnership Mattera. 
Q. In Matters Pertalnln~ to Creditors. 
&. To Prevent or Remove Cloud on Title. 
S. Alralnst Sales under Trusts. 
T. Alralnst Collectlon of Purchase Money Dn Fail-

ure of Title. 
U. Anlnst Actions at Law. 
V. Alralnst Judll"ments. 
W. Ar.Unst Executions. 

nl. Jurisdiction. 
IV. Venue. 
V. Parties. 
VI. TheBlll. 

A. Certainty. 
B. NeCe88ary Allell"atlons. 
C. Allentlons on Information and BeUef. 
D. Discovery. 
E. Verification of the BUl. 
F. Ameudment. 
G. Construction. 

vn. The Demurrer. 
VIIL The Answer. 
IX. Order of Reference. 
X. The Bond. 

A. Neces.~lty for. 
B. Conditions. 
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C. Execution. 
D. Amount. 
E. ReQulrln&' New or Additional Bond. 
F. Liabilities on the Bond. 

1. Accrual of Liability. 
2. Lla bill ties of Sureties. 
3. Actions on Bond. 

a .. Right to Maintain Succetl8lTe Action .. 
b. Parties-Joinder of Plalntl1fs. 
c. Pleadlnl'. 
d. Evidence. 
e. Defeuces. 
f. Dama&,es and Costa. 

XI. CO!Its. 
XII. Violation of Injunctions. 
XIII. MOdlfl.catlon of Injunctions. 
XIV. Continuance of Injunctions. 
XV. DlslIOlution aud Abatement. 

A. Courts Which Bave Power to Dissolve. 
B. Grounds for Dissolution. 

I. Existence of Adequate Legal Remedy. 
2. Injunction Improvidently Awarded. 
3. Laches In Pr08ecutinl' Cause. 
•. Nonadmlsslon of Attomey Prosecutlnl' In-

'unction Proceedlnp. 
3. Invalidity of Awar.l. 
6. MUltifariousness of BUI. 
7. Defect of Parties. 

C. Rhl'ht to Dissolution. 
I. Discretion of Court. 
2. Laches In Seekln&' Dissolution. 

D. Dissolution In Vacation. 
K Sta&,e at Which Dissolution May Be Had. 
I". Motion. 

1. Nece8.~lty for-Want of Jurisdiction. 
~. Notice of Motion. 
II. Continuance. 
•. Cannot Be Made by Party In Contempt. 
5. Movlnl' Papers. 
6. Evidence. 

U. Order of Dissolution-Necessity. 
H. Effect of Dissolution. 
1. 101ffect of Refusal to Dissolve. 
J. Damal'es and Costs. 
K. Abatement by Death of Parties. 

XVI. Reinstatement of lujunctlon. 
XVII. Successive Injunctions. 
XVIII. Appeals. 

A. From Order RefWlln&, to Award Injuuctlon. 
B. From Order OVerrullnl' Motion to DI880lve. 
C. F!;,om Order Dissolvlnl' Injunction. 
D. From Order ('ontlnulnlr Injnnctlon. 
E. From Order Relnstatlna- Injunction and Dlrect

Inl' New Trial. 
F. Useless Appeals Not Granted. 
G. Evidence. 

XIX. Wrongful Injunction. 

I. DBANITION_ 

.. An Injunction Is a judlclal process Issulnl' out 
of a court of chancery. whereby a party Is required 
to do or to refrain from dolnl' a particular thin&'. 
The most ordinary form of Injunction Is that which 
operates to prevent the performance of an act. 
The other form of Injunction commands that an act 
shall be done." UI Am. &: Eng. Enc. Law (24 Ed.) 
1M2. 

II. WHBN INJUNCTIONS WILL Us. 

A. IN GENERAL.-"As the I'eueral jurisdiction of 
courts of chancery Is founded In a lack of remedy 
In the courts of law. so especially Is relief l'lven by 
means of Injunctions. because there Is none. or no 

adequate remedy at law. and because compenaatloa 
by way of damal'es will not be sumclent to restore 
the party to his rll'hts. or to replace the wrone that 
may be done to blm. It will be found upon careful 
Investlptlon. that all the I'rounds upon whlcb the 
rll'ht to an Injunction rests. are traceable to tbb 
I'eneral rule of preventinlr Irreparable wroue or 
mischief." Moore v. Steelman, 80 Va. 1IlI1: Ban. Ch. 
Pro (24 Ed.) 466. 

Where an Irreparable Injury lA Imminent. acaln~l 
which there Is no adequate protection at. law. and 
which cannot be compensated In damaces. equity 
will take jurlsdlctlon by Injunction. Moore v. Steel· 
man, 80 Va. 831. 

ThoUl'b tbe plaintiff have aremedy by action at 
law, If It Is Inadequate and repeated suits would not 
compensate him. tbe Injury Is Irreparable and cau. 
for a preventive remedy. wblcb equity alone Call 

provide. Sanderlin V. Baxter, 76 Va. ., .. Am. Rep. 
1t15. 

"By the term 'Irreparable Injury,' It Is not meant 
that there must be no phYsical posslbtuty of repalr
Inl' the Injury: all that Is meant Is, that t.be InjurY 
would be a &TieTous one, or at least a material one, 
and not adequatelY reparable In damll£l'es." Sander· 
Un V. Baxter, 76 Va. _, .. Am. Rep_ 165: Masonic' 
Temple As.~'n V. Banks. \14 Va. 8115, ~ S. E_ Rep. 480: 
Woods v. EarlY,lIfi Va. 307,28 S. E. Rep. 314: Callaway 
v. Webster. \l8 Va. '/90, 31 S. E. Rep. 276. 

"The word 'Irreparable' means tbat wblcb cannot 
·be repaired, restored, or adeqnately compensated 
for In money, or where tbe compensation cannot be 
Bafely measured." Bettman v. Bamess, 0 W. Va. 
483. 28 S. E. Rep. 271. 

WID Not Ue Where Statutory Rellledy Bdsts.
"Where a positive statutory remedy exists for tbe 
redress of particular &Tievances, a court. of equlty 
will not Interfere by Injunction and assume jurls
diction of the questlon81nvolved, nor will It enjoin 
proceedlnp under such statutory remedy, since 
Buch Interference would place tbe judicial aboYe 
the lellislative power of the Ilovemment. But 
• • • to deprive a plaintiff of tbe aid of equlty 
by Injunction, It must. also appear t.bat the 
remedy at law Is plain and adequate; In other 
words. that It Is as practical and e1ll.clent to Becan 
the ends of justice and Its proper and prompt ad
ministration as Is the remedy In eqully." Penn Y. 

Inllles, 82 Va. 85. 

Will Not Ue Wilen Act .. Alrelldy Doae.-AD In
Jnnction Is a preventative remedy and should not. 
except under peculiar clrcumstances, be anan.ted 
wbere tbe act Is already done. C. &: O. R. 00. Y. Pat· 
ton. 6 W. Va. 234: Coalter V. Bunter, 4 Rand. Ii8. 

Will Not Lie Where It Clmnot Be Eaforc:ed..-AD 
Injunction ought not to be lITanted which cannot be 
enforced. 'l'aylor v. Mutual, etc., Life ABa'II, 11'1' Va. 
eo. 83 S. E. Rep. __ 

B. AGAINST W ASTE.--Tbe Jurisdiction of equity 
In resu'alnlnlr the commission of waste Is of com 
paratlvely recent orl&'ln and reat.'! npon the neces· 
slLY of preventinll Irreparable Injury. Blch on 
Injunctions (2d Ed.) 1610. As to tbe jurlsdlctfon of 
equity In restralnlnll waste, see also, Rakea Y. 

Rustin, etc., Co. (Va.). 2S S. E. Rep. 488: CUttinc 
v. Carter, • H. &: 111. 424; Barrls v. Thomas, I JL.t 
M.I8. 

.All to what constitutes waste, the commlasloa 
of whlcb entitles the party Injured to relief by in
junction, depends upon the clrcumstances of eaclI 
particular case, and Is often varied by the locality 
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of the act complained of. Thus the cuttlug of tim
ber In some "ectlons may be considered waste. whUe 
lu others It Is a POIIltive beneflt. Hence, In every 
case, the law on this subject must be applied with 
reasonable regard to circumstances. Bart. Ch. Pro 
(ScI Ed.) 4118: Findlay V. Smith. II Munf. 1114, 8 Am. 
Dec. 738. 

One making a fair prima facUJ showing In support 
.f his tltie to land m.ay obtain an Injunction to reo 
strain the commlalon of waste, If the Injury would 
be Irreparable. Bakes V. Rastln, etc., Co, (Va.), 18 
R. E. ReP. 4118. 

It_val of Plxturu by Execution Credltor,-A 
.. onrt of equity wlll take jnrlsdlction by Injunction 
to preserve the Inheritance: and, where a mill Is 
about to be dismantled by execution creditors of 
the owner, who have levied on the fixtures attached 
thereto, equity will Interfere to prevent It. Patton 
Y. Moore. 18 W. Va. C2Il, 31 Am. Rep. '7811. 

It_oval of ImprovemonU by Tonut.-It Is sum· 
c1ent to sustain a bill for au injunction to 
fltay waste and prevent the remoyal of Improve
ments, that the blll alleges that the complain
ant is the owner and entitled to the p088eaion of 
the premises with the improvements and that the 
defendantft are In possession and threateu to 
destroy the Improvements and that they are In801-
Tent and unable to respond in pecuniary damages. 
Frank &: ('.0. T. Brunnemann, 8 W. Va. f& 

A court of eqllity will, In a proper case, grant an 
Injunction to restrain the tenant from dOing a 
certain act, whetber It amounts to waste or not, 
provided It be directly contrary to the tenant's own 
covenant. or even In contravention of an altree· 
ment which may be Inferred from the course of 
deallnlt between the parties. Frank &: Co. v. Brun
nemann,8 W. Va. 482. 

Itomoval 01 Penon .. Property-Protection of Vend
or'. LIoIL~O preserve the security of a vendor's 
lien, a court of equity may properly enjoin the pur
cha.~er and his altent from committing waste on 
the land and from selllnit or removing tbe personal 
property. Clarke v. Curtis, 11 Lelltb 568. 

Wuto of ,store OoocJs.-A judgment debtor ordered 
a levy ou Itoodsln a store kept by.tbe debtor, who 
claimed that he held the goods under his father's 
will, as trustee for his wife and children. Tbe 
sberlff demanded an Indemnifying bond, which was 
denied by tbe creditor, wbo flied his bl11 alleltlng 
that tbe claim of the debtor to be acting as trastee 
ya>; fraudulent, that tbe store goods were tbe debt
or's Individual propertY and liable to the lien of his 
judltment. and praying for an Injunction and the 
appointment of a receiver to prevent waste thereof 
by the debtor. Htld, that the bill presents no case 
for equltable jurisdiction. Green V. Spaulding, 76 
Va. 411. 

Title In UtlgBtlon-inJuncilOD Pondente L1te.-In 
1844, a person look possealonof land under a patent 
and held exc1aslve POIIsesslon thereof. paying the 
taxes for more than the statutory period, tbe 
county record showing no other claim to tbe land. 
In 1882, after the land had been purcbased and paid 
for at a judicial sale from sucb person, the defend· 
ant entered forcibly under claim of title under an 
older patent. Held. that the purcbaser was entitled 
to a perpetuallnjunction restralnlnltwaste. Basore 
V. Henkel, 82 Va. 474. 

Cutting Timber by GrBnteD Where Title ltetaJned by 
Orantar.-An Injunction will lie at the Instance of 
a grantor of land, wbo has retained the title as 
a security for the purchase money. to restrain tbe 

grantee from cuttiUIt tlmher on the land In a 
manner calculated to Impair tbe value of the secu· 
rlty. Such Injunction may be &"ranted as an Incident 
to a suit to subject the land to the payment of tbe 
purchase money. and It Is uot nece.~~ary that the 
bl11should allelte the Insolvency of tbe defendant. 
Core v. Bell, 20 W. Va. 1811. 

An Injnnction to stay waste oUltht not to be 
granted to a vendor against a vendee to wbom he 
has sold a tract of land In fee simple, retaining tbe 
title as a security for the purcbase money: unless 
he brinp his suit to subject the land to the pay
ment of the purchase money, and charges the 
defendant with cutting aud selllnit timber In a 
manner calculated to render the land an Incompe· 
tent security, In which case such Injunction to stay 
waste pending the suit may be awardf'd. Scott T. 
Wharton. 2 H. &: 114. 26. 

PartIes Plalntln.-A party claiming title to land, to 
which he has the leltal title to one-third and an equi
table title to the other tw~thlrds, may go Into 
equity to restrain waste upon the land and to set 
aside a conveyance from the board of public 
works of Virginia to a purchaser of the land, the 
same having been previously legally &"ranted by a 
valldgrant. Garrison v. Hall, 75 Va. 150. 
SBme~ntlnpntRem"ndermBn May BnJoln Wute. 

-A contingent remainderman may maintain an In
junction to restrain waste by the llre-tenant. 
University v. Tllcker, II W. Va. 821, 8 S. E. ReI). 410. 

C. AGAINST TRESPASS.~e distinction be
tween waste and treSPaSB consists In the former be
Inlt the abase or tbe destructive use of property 
by one who, while not possessed of the absolute title 
tbereto, has yet a rhrht to Its legitimate ase: tres
pass belnlt an Injury to property by one who has 
no right whatever to Its use. High on Inj Ilnctions 
(24 Ed.) 1850: Bart. Ch. Pro (24 Ed.) 45Il .. 

"The jnrlsdlction of a court of equity to Interfere 
by Injunction, In the case of nuisance. trespass, and 
the like, to restrain Irreparable mischief. to sup.. 
press oppressive litigation, or to prevent a multi· 
pllclty of suits, Is too well established to admit of 
doubt." Switzer v. McCulloch, 78 Va. 777. 

To avoid multiplicity of suits. Injunction may lie, 
because that shows Inadequacy of lepl remedy. 
Bettman V. Harness. 42 W. Va. 433, 28 S. E. Rep. 271. 

Equity has jurisdiction by Injunction, to pro!vent 
acts of Irreparable Inj ury to land, even thoulth there 
18 a controversy as to title between the parties, 
and. having jUrisdiction on that ground, will gO on 
to &"ive full relief. thoulth In 80 dolnlt It 18 neCe8sary 
to decide between two adverse titles. BeUman v. 
Harnes.~, 42 W. Va. 433, 28 S. E. Rep. 271: Callaway T. 
Webster, 98 Va. 7lMl. 8'7 S. E. Rep. 2'16. 

A court of equity has no jurisdiction to restrain 
one joint devisee of land from entering thereon. at 
the sutt of a tenant claiming under the other dev
Isees. Baldwin v. Darst. 8 Gratt. 132. 

Conditio ... of Itellef,~ warrant the Interference 
of a court of equity to restrain a trespass on land. 
two conditions mu~t co·ezist: First, the plaintiff's 
title must be undisputed, or established by legal 
adjudication: and, secondly, the Injury complained 
of must be Irreparable In Its nature, unleKK there 
ezlsts some other grounds of equity. It Is not sum
clent In such case that the bill alleges Irreparable 
Injury: tbe facts constituting such Injury must be 
set fortb. Schoonover V. Brlltht. 24 W. Va. 688: 
Cresap V. Kemble, 211 W. Va. 803: Wat~on V. Ferrell, 
114 W. Va. 406, 12 S. E. Rep. 721: Burns v. Mearns, 44 
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W. Va. 744, 80S. E. Rep. 112: Lazzell v. Garlow. 44 
W. Va. 466, 80 S. E. Rep. 171: Becker v. McGraw (W. 
Va.), 87 S. E. Rep. 1\32. 

An Injunction will not Ile to restrain a mere tres
pass to real property, where the bill does not. on Its 
face, clearly aver Irood title In the plaintiff: nor 
even then. as a Ireneral rule. where the lujury com· 
plalned of Is not destructl\'e of the substance of the 
Inheritance, or Is not Irreparable, but Is suscepti
ble of complete pecuniary compensation. and for 
which the party may obtain adequate satlsfactlou 
In the ordinary course of law. McMillan v. Ferrell. 
"7 W. Va. 223: Western. etc .. Mflr. Co. v. Va .• etc .. Coal 
Co.. 10 W. Va. 250: Cox v. Douglass. 20 W. Va. 175: 
Schoonover v. Bright. 2i W. Va. 6118: Cresap v. Kem· 
ble. 211 W. Va. 80S: Watson v. Ferrell. Sf W. Va. 408, 
III S. E. Rep. m. 

A bill to enjoin a trespass on land must aver trood 
title. an irreparable Injnry. or. In lieu of the latter. 
the Insolvency of the trespasser: and a general 
charge of Irreparable Injury will not do. but It must 
be KlICclfied wherein the Injury Is Irreparable. 
Fluharty v. )(fIls (W. Va.). 88 S. E. Rep. 521. 

Where a party comes Into a court of equity alleg
Ing a good legal title. and asking for an Injunction 
to restrain a trespass. he must charge that irrep
arable damage will result If the Injunction Is de· 
nled. settin&' forth the facts constitutlnlr such Injury. 
or that the defendant Is Insolvent. Unless the bill 
contains one ofthese allegations. It 18 fatally defect.
Ive. Collins v. Sutton. IN Va. 127,211 S. E. Rep .• '5: 
Cresap v. Kemble. 118 W. Va. 808. 

It Is well settled that an applicant In possession of 
land with a clear title. or a prima lacle title. Is entl· 
tled to an Injunction against a trespasser. threaten
Inlr Irreparable Injury. or often-repeated trespass. 
But even In a case of a fair plima lacie title. If it 
turns out from the evidence that the right of the 
applicant Is In doubt. and the title and boundaries 
of the land are really In Issue. such a controversy 
cannot be settled In equity. thonlrh the property. 
In an urgent case. may be protected by Injunction. 
until the question of rllrht can be settled by a trial 
at law. Mauchester Cotton Mills v. Town of Man. 
chester. 25 Gratt. 825: Callaway v. Webster. 98 Va. 
1110. 87 S. E. Rep. 276. See Rakes v. Rustin. etc .• Co. 
(Va.). 22 S. E. ReP. 498. 

Insolvency of the defendant. Lazzell v. Garlow. 44 
W. Va. 466, 80 S. E. ReP. 171. 
It Is not necessary. In order to obtain an InJunc· 

tlon to restrain the commission of trespass or waste. 
that the plaintiff shOUld aver or prove that be collld 
not obtain adequate compensation In dam;ures In an 
action at Jaw: but It Is sUlDclent to Invoke the juris· 
diction of a court of equity. that the substantial 
value of the estate In the character In wbicb It I .. 
enjoyed Is Imperiled. Rakell v. Rustin. etc.. Co. 
(Va.). lIlI S. E. Rep. 498. 

A court of equity will enjoin a mere trespass '" 
real property where good title In the plaintiff Is at
lelred. and It Is also allelred In the blll that the 
trespasser Is Insolvent, because In lIuch case the 
part)· conld have no adeqnate remedy at la ... 
Hanly v. Watterson. 38 W. Va. 1I1C, J9 S. E. Bep .• : 
Cox v. Donlrlass.20 W. Va. 175. 

Equity has JUrisdiction by injunction to prevent 
acts of Irreparable Injury to land. even thonlrh 
there Is a controversy as to title between the l'iU
ties. and. having Jurisdiction on that gronnd. will 
IrO on to Irlve full rellef. thoulrh In 80 dolne It to. 
necessary to decide between two adverse tltlC>f.
Bettman v. Harnt:lI8. 411 W. Va. 433, 211 S. E. Rep. 271. 
36 L. R. A. liM. 

lUepi Entry OD Lad by CorporatlOD.-'l'be reme.,ly 
for Ulelral entry on lands by a corporatiQn Is by In
junction: and the plaintiff III not required to show a 
case of destructive trellPass or irreparable clam;ure. 
The slightest excell8 of power Is sulDclenL Hodce-o 
v. S. & R. R. Co .• 88 Va. s;a, 14 S. E. Rep. lI8O. 

Acta of 0wa ...... 1p by RAvai aaa-nt.-A c:onrt of 
equity wlll not enjoin a solvent defendant from 
committing acts. not amountlnlr to waste. whlcb ~ 
no more than acts of owneneblp by a rival claim· 
ant. callaway v. Webster. 98 Va. 7110.117 S. Eo ReP. 
276. 
CuttiD~ TIIIIHr.-A property owner may obtain an 

Injnnctlon to restrain a resident of another state 
from trespassing on his land. breaking down fen.:cs. 
driving In cattle and sheep. destroying hay. and 
cutting and deadening timber. )(fIler v. Wills. a 
Va. 837. lIS S. E. Rep. 837. 

Where the defendant obtains a license from a 
land company to cut timber from Its land. and I" 
aware at the time of the Buperlorrllrhts of the plain
tiff lumber company. and such license Is revoked . 

.sallie-Inadequacy of Rellledy at Law.-Althoulrh he will be enjoined from fnrther cuttlntr and reo 
a court of equity will not a.~ a general rnlc moving timber. Bruce v. John 1. Roper Lumber 
laterpolle to prevent a mere trespass. yet If the Co .• 87 Va. 381. 18 S. E. Rep. 1511. 
act done or threatened would be destructive of A party having an option to purchase the timber 
the substance of the estate. or If repeated acts or IIrowlng upon a tract of land, which Is not limited 
wronlrs are done or threatened. or If the Injury I.. as to time by his &lrreement. may by his own acto. 
or would be Irreparable. whcrever. Indeed. the and by acquiescence In the acts of another In cuttinc 
remedy at law Is or would be Inadequate. a court and removing snch timber. and by asslstlDlr in the 
of equity will enjoin a )JerJ)etration of the wronlr. removal of tbe same. pointing out the timber to 
and prevent the Injury. The Insolvency or non res· the men eng&lrcd In cutting It: aud raising no objec
Idence of the trespasser Is entitled to much wellrht tlon to the disposal of snch timber by the party 

In determlnlnlr whether a court of equity will re- asserting an adverse claim thereto. estop blmself 
Ktraln the trellpass. Miller v. Wills. 96 Va. 837. lIS S. from asserting any claim under hb. option. IIaDb 
E. Rep. 837: Callaway v. Webster. 98 Va. 790, 87 S. E. v. Watterson. 38 W. Va. III •• 111 S. E. Rep. 536. 
ReP. 276. Equity will not enjoin the cutting of timber anel 

As a Ireneral rule. an Injunction should not be removing It from land merelY because the plalntiJr 
granted to restrain a mere trespass to real prop· hasbroughtaneJectmentsnltagalnstthedefendant 
erty. when the injury complained of Is not destruc- to try the title to the land. Cox v. Douglass. 28 W. 
tlve of the substance of the Inherltance-of that Va.171i. See Flnharty v. )(flls CW. Va.). 38 S. E. Rep.. 
which Irlvesit chief value-or Is not Irreparable. bnt HI. 
Is susceptible of complete pecuniary compen"atlon. A complainant obtained an Injunction to prl'ftJlt 
and for wblch the party may obtain adequate satls· the defendant from cutting timber upon prem'
faction In the law courts: and In no Kuch case should I claimed by both parties. but the oBlY proof of the 
H be Irrantt!d In the absence of an allelr.1tiun of the complainant'" title adduced upon the hearlDir W&>O 
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an award. which the court found to be Invalld on 
account of misconduct of the arbitrator. All the 
allell"ations of the complaluant·s title were denied 
by the answer and unsustained by proof. /ltld. that 
the Injunction should be dissolved and the blll dis
mlased. Tate v. Vance. 1'7 Gratt. MI. 

A blll to enjoin the cuttlnll" of timber Is fatallY 
defective where It does not aver lI"ood title In the 
plaintiff. and does not allell"e the In801~ency of the 
defendant. or otherwi8e 8how that Irreparable 
Injury would re8ult therefrom. Western. etc., Co. 
v. Va.. etc.. Co .. 10 W. Va. 2110. 

Injuria to Mlne&-R_ov" of Iron 0,. -ThoulI"h 
certain persons are entitled to a tract of land as 
heirs and may maintain trespass all"alnst a third 
party. Yet equity has jurisdiction to enjoin such 
third party from taklnll" Iron ore therefrom. Ander
MOO. v. Harvey. 10 Gratt. 886. In this case the court 
Maid: "I think It Is clear that. at th1! time of the 
alle!l"ed trespass on the ort" bank by the appelta.nt. 
the appellees must be rell"arded as In posaeBIIlon of 
It, with a clear and Incontestible title. They might 
have Instituted their _ction of trespass apln8t the 
appellant: bnt were they bound to do so before. or 
Instead of applYlnll" to a court of equity to restrain 
the appellant from commlttlnll" further trespasses 
on the property In dlHpllte? Were they bound to 
lltipte and dlscuBIIln a court of law. rill"hts. which 
had not only been adjudicated as far back as 1807. 
bnt which had been solemnly recolI"nlzed In the 
conveyances to which the appellant must necessa· 
rlly refer as the 80urces ot any title which he could 
lUIBertP I think not. The practice of courts of 
equity of Interfering In 8uch cases by way of Injuuc· 
tlon. Is one comparatively of recent origin: but the 
jurisdiction Is now fully recolI"nlzed and well estab
lished by CaBeS both In England and America. 
• • • The land upOn which the trespass Is allell"ed 
to be committed Is proved to be of little or no value. 
ezcept for the Iron ore found on It. Which I .. proved 
to be of an ezcelleut Quallty. The trespass Is one 
which !rOes to the chanll"e of the very sublltance of 
the Inheritance. to the destruction of all that gives 
value to It. The fact proved by the appellant. that 
tbe value of the ore per load could be readily esti· 
mated. doe8 not deprive a court of equity of Its 
right to Interfere In the case by way of Injunction. 
The 8ame mlll"ht be shown In most cases of the 
kind. The products of mO!lt mines have a value 
already flzed or eaJIY of ascertainment by proof: 
yet It was In preveutlon of like trespasses to this 
very species of property. mIne>! of ore. coal. etc., 
that the jurisdIction In question had Its origin. and 
.. Ull contlnnes to be mOllt frequently exercised." 
Quoted with approval In McMillan v. Ferrell. 7 W. 
Va. I!S3. 

s.--Bxtnctlon of 011 or QU.-The unlawful 
eztraction of 011 or lI"as from land. they belDII" part 
of the land. Is an act of Irreparable Injury. and 
equity will enjoin It. Moore v. Jennlnp (W. Va.). 
M S. E. Rep. 798: Bettman v. Harness. 42 W. Va. 
• 26 S. E. Rep. 271. sa L. R. A. 1166; Willlam80n v. 
.Jones. 48 W. Va. &62, 27 S. E. Rep. 411. 88 L. R. A. 684. 

Account of Pruflt&-In a pure b11l by the asalll"nees 
of the lessees of salt works to enjoin part owners of 
them from dL~turblnll" theIr p08lleSlllon. the only 
lune Is the rill"ht to au Injunction. and an account 
of proflts cannot be decreed In that case. Stuart. 
etc .. Co. v. White. 26 Gratt. 300. 

D. AGAINST NUISANCE.·'" 'It would be Impoa
.. bie to give all the Instances In which courts of 

equity have Interfered. or refused to Interfere. In 
cases of nuisances. It Is enoulI"h to say that when 
the rill"ht Is clear. and the nuillance Is established. a 
court of eQnlty will always Interfere. If the nuisance 
results from an unlawful act. Is continuous In ILK 
nature. or. If only tempOrary. If It Is not adequately 
compensable In damages. Injunctions have been 
nan ted to prevent the erection of sla\1lrhter-houllea 
In the vicinity of dwell1np. even where the nelll"h
borhood had been In a measure given np to trade. 
of a nozlou8 character. To prevent the contin
uance of the business of slaulI"hterlnll" cattle In 
the vicinity of dwelllnp. even when the RlaulI"hter· 
house was established before any dwelllnll"s were 
erected In the vicinity. To restrain the erection of 
II"lue·works; of works for the preparation of blood 
as an Inn~dlent for PmllBlan blue; of meltlnll"
houses and fat-bolllnll" establishments. bone-bolllnll" 
establishments; establishments for the preparation 
of tripe: for the manufacture of lI"as. To prevent 
use of cattle-yards: the burn lo.ll" of brick near 
dwelllnp; planing-mills emlttlnll" dense volumes of 
smoke: potteri~s: the use of mineral coal as fuel: 
the burnlnll" of lime-kilns; the maintenance of 
livery stables near dwelllnp. Impalrinll" their com· 
fort by nozlous stenches. noise. and drawinll" flies to 
the vicinity; a turpeutine distillery; the carrylnll" 
on of noisy trades near a dwelllulI" at unreasonable 
honrs. 80 as to Impair Its comfortable enjoyment. 
or 80 as by agltatlnll" and various 80nnds and 
motions to produce actnal Injury to property; the 
performance of brass bands In the vicinity of 
dwelllnp. collectinll" crowds and Impairing the com
fortable enjoyment of property; a regatta near a 
dwelllnll". collectinll" a crowd: running railroad 
cars near a church on the Sabbath. and lettlnll" off 
steam. blowing the whistle. and ringlnll" the bell 80 
as to disturb divine worship there. and Injure the 
value of the property for church purposes; the pOl
lution of water 80 as to Impair Its use for domestic 
pUrpOses. or manufactnrinll" purposes. or so as to 
canRe the emission of noll:ioWismells, or 80 as to de· 
8troy It for domestic use. or so as to Injure the nav· 
Igablllty of the stream. or 80 as to Impair the value 
of wharf property.' Wood. Nuts. I 808. and cases 
cited." Snyder v. Cabell. 28 W. Va. 48. t S. E. Rep. 
IMt. 

A court of equity oUlI"htnot to Interpose to restrain 
a nuisance. except where there Is no adequate 
remedy at law or where Irreparable Injury mll(ht 
be done. Wlnl(lleld v. Crenshaw. 4 H. &. M. 474. 

A court ot equity will enjoin a nuisance. trespallR. 
and the like. In order to restrain Irreparable mlR
chl .. f. suppress oppressive lItill"ation. or prevent a 
multiplicity ofBults. Switzerv. McCulloch. 76 Va. TI'I. 

A court of equity has authority to enjoin the 
continuance of a nuisance which Is likely to produce 
Irreparablelnjnry. MasonlcTempleAsII'n v. Bank.,_ 
94 Va .•• 1'7 S. E. Rep. 490-

The public nature of the work which creates a 
nuisance does not prevent a court of equity from 
enjolnlnll" the contractor from dolnll" It In such a 
manner as to create a nuisance. especiallY where It 
appears that It mlll"llt be safely done In another 
manner at a small additional ezpense to the con
tractor. MalOnic Temple Ass'n v. Banks. 94 Va. 88li_ 
1'7 S. E. ReP. 490. 

Where the bill. answer and allldavits show a II";""' 
IQci~ CaRe of nuisance In favor of the plaintiff, the 
circuit court commits no error In continulnll" the 
Injunction untll the hearinll" on the merits. Mc
Eldowney v. Lowther (W. Va. 1900. 88 S. E. Rep. SC4. 
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Wbere tbe tblng complained of Is not a nuisance.' increase tbe rates of Insurance on nelgbboriu. 
"'" .~, and tbe Injury apprebended Is contingent, property Is no 1IT0und for an lujunctlon to re. .. traln 
e'1ulty wl11 not Interfere. Cbambers v. Cramer sucb erection. Chambers v. Cramer (W. Va.). 31S. 
(W. Va.) •• S. E. Rep. 681. E. Rep. 8111. 

Public Nu"'-.-A court of equity will not Inter- Po ... der PIICtory.-Wbere a company eng;ured ID 
tere to prevent a public nuisance, unless the party tbe mauufacture of powder and otber exPloslv~. 
aHklng Its aid can sbow tbat some private Injury Is wltbout misrepresentation or concealment on Ita 
actually su"talned or justly apprebended by blm. part. Is Induced to locate Its works at great eXJ)eDIie 
Beveridge v. Lacey, 8 Rand. 68. on lands adjaceut to tbe property. and for the pro-

Same-Ob5tractioa of Hlcb .... y •. -An Indlvidnal spectlve benefit of a land development and ImproTe' 
cannot enjoin a public nuisance. sncb as tbe obstruc- ment company. sncb company cannot, on dlsconr· 
tlon of a road. unless It works special and peculiar In&" tbat tbe proximity of sucb powder works baa 
Injury to blm. and tbat Injnry mnst not be trivial. dlmlnlsbed Instead of enbanced the value of U. 
or sncb as may be compensated In damaa"es. but adjoining territory. eojoln tbe continuance of suell 
mUNt be of a serious cbaracter, affectlnll' tbe sub- works as a nnlsance. Huntinll'ton, etc., eo. v. Pb. 
stance and value of tbe plalntlff's estate. Keystone nlz. etc., Co .• fO W. Va. 711. 21 S. E. ReP. lorr. 
Bridll'e Co. v. Summers. 18 W. Va. 476; Talbott v. Puralture Pactory-NoI"'-A court of eqnity wiD 
King, 82 W. Va. G. 9 S. E. Rep. 48; Sbepberd v. Groff, not grant an Injunction to restrain the operation of 
It W. Va. illS. 11 S. E. Rep. l1li7. a factory wbose noise Is aUell'ed to be a nulaance to 

SaleofintoxlcatlncLlquon.-UnderW. Va. Code,cb. tbe plaintiff lIv1n&" near by. wbere the evidence Ia 
III, 5 18, a court of equity cannot restrain by Injnnc. confllctlnll', and It appears that the locallty Is nola7 
tlon a party cbarged with sellln&" Intozlcatlng liquors from otber causes as well, and that an action at 
contrary to law, or abate tbe bouse. bnUdln&". or law for damaa"es on account Qj tbe alleged nuisance 
place wbere sucb Intoxicating liquors are allell'ed to Is pendl!!&" and to be tried by a jury. Powell". 
be sold contrary to law, uutll the owner or keeper Bentley, etc., Furniture Co., 84 W. Va. 8Of. 12 S. B
of sncb house or place bas been convicted of sucb Rep. 10811. 
uolawful sellinII' at tbe place named In tbe bUl. Skating Rlnk.-A court of equity wUl not enjoin the 
Bartley v. Henretta,lI6 W. Va. _ 18 S. E. Rep. 87~ malotenance of a skatln&" rink wltbln a .hort d~ 

Re_val of Building by Mnnlcl.,.. Corporatlen.-A tance of a dwell1nll' bouse, wbere tbe noise from 
court of equity bas jnrlsdlctlon to restrain a tbe skatlnll' and attending It Is of sncb a cbaracter 
mnnlclpal corporation from destroying a bnUdlDlr a.'I to materially Interfere wltb tbe comfort aDd 
as a nuisance. wbere by so doloII'. Iteocroacbes upon enjoyment of tbe Inmates of sucb dwelUnIl'. Snyder 
privatf' rllI"bts and works Irreparable Injury. v. ('abell, 29 W. Va. 48. IS. E. Rep. SU. 
Bristol, etc .. LumberCo. v. eltyof Bristol, 97 Va. lICK, Slaughter Houe.-A slaulI'bter bouse In a city or 
JB S. E. Rep .• 6 Va. Law ReII'. IN2. town Is not a nuisance IIfl' B6, butonlY prima 'acle8uch. 

In order to secure aud promote the public bealth, Therefore. upon a blll for an Injunction, the burdeR 
safety and convenience. municipal corporations are of proof Is npOD tbose eDlI'aged In the buslne8M to 
endowed wltb power to prevent and abate nuisances. sbow tbat It Is not a nuisance. Prnnerv. PendletDIL 
Tbllt DOwer. and Its summary exercise, may be con- 75 Va. 616. 
atitutlooally conferred on municipal corporations, Obstruction of Access to BaUdlng.-A testator 
and they may be authorized to act against tbat devised to bls son S. a store and lot. togetber wltla 
wblcb comes wltbln tbe le&"al definition of a nuisance. tbe east balf of a privy located on an adjolnlnc lot. 
bnt sucb power, conferred In Ireneral terma. cannot which be devises to bls son W. The store OD the 
be taken to authorize tbe extrajndlclal condemna. lot devised to W. extended back about 55 feet. wbUe 
tlon and destrnctlon of tbat as a nuisance wblch. In that devised to S. extended back 70 feet. leavlnc a 
It.~ nature. situation, or use,ls not sucb. And wbere vacant space on wblcb a privy was located. There 
a building Is a nUisance merely because of tbe uses was a door In tbe side of S. 's house entering to this 
to whlcb It Is devoted, the bnUdlnll' Itself cannot vacant space. W. sold bls lot to B., subject to the 
be pulled down to 8top tbe nuisance. bnt only tbe rill'hts of tbe owner of tbe adjolnlnll' lot lD tbe ODe· 
wrongful use can be stopped. Tbe occupation of a balf of the privy. Upon the deatb of s., B .• 88 his 
bulldlnll' by dl..arderly and lewd persons, Its flltby tenant. closed tbe door lrlvinll' access to the priyY. 
and unshrbUy condition, and the consequent Injury and extended bls own storebouse back to tbe rear 
to adjacent property, do not justify It.~ destruction line of tbe lot. buUdlnll' a priVY on the roof. H.I4. 
as a null,ance. Bristol. etc., Co. v. Bristol, 97 Va. lICK, that tbe children of S., witbout proceeding at law 
33 S. E. Uep.1i88.II Va. Law Reg. 242. toestabllsb thelrrllrbts. mlll'ht&"oatoncelDtoequlty 

Pertl to Health -Po .. lblllty of Warding Off O ..... r.- to compel the removal of tbe obstruction. Berkeley 
One wbo creates a nuisance on tbe premises of v. Smith. 27 Gratl. 8112. 
anotber. which Inj ures bls property and Is perni- Annoyance of Nelgbbors--Mallce.-\'Ir"blle the dolDlr 
claus to healtb. will not be allowed to continue It of certain acts by a person In tbe use of his prem
for an Indefinite period. because tbe latter may pas- Ises as a dwelllnll' bouse ml&"bt not In tbemselves 
IIlbly ward off tbe evil effects and danlrCrous results amount to a private nulsaDce, yet wben tbe same 
at bls own costs and expense, especially wbere It acts are done wantonly and maliciously. for the 
would endanger hnman life were tbe continuance mere purpose of annoyinll' bl .. nelgbbor and to 
of the nuisance allowed. Masonic Temple Ass'n v. destroy tbe peace and quiet of bls bome, and they 
Banks. IN Va. 1116. 27 S. E. Rep. 490. have sucb effect. tbey may amount to a nUi!<&DCC 

Blacksmith 'sbop-Increased Risk of Plre.-To war· wblcb a court of equity wlll restrain. Medford v. 
rant tbe perpetuation of an Injnnctlon restrainlnll', Levy, 81 W. Va. 849, 8 S. E. Rep. IIOL 
as a tbreatened nnlsance. the erection of a bulldlnll' O_stlc Brolls.-Wbere two families are OCCUpy
I'roposed to be used as a blacksmith shop. tbe fact Inll' rooms In tbe same bouse, ualDII' In com mOD the 
tbat It will become a nuisance If so used must balls aDd stairways, a court of eqnlty will not ~ 
clearly appear. A blacksmltb shop Is nota nuisance strain the one from committing a nuisance qalDSt 
1>#" .,. Tbat tbe erection of a blacksmltb sbop wl11 tbe otber, unle88 tbe proof of the existence of snch 
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nuisance Is clear and stronlr. A court of equity will. bill for an lujunctlon. In which he stated that the 
&II far as It can. dtacouralre a resort to Its aid for the water was thrown back upon his plantation. whlcb 
purJ108e of Interfering In mere domestic broUs. He affected the health of his family. and covered his 
who comes luto a court of equity must come In with mlll·seat fourteen Incbes. which was done to prevent 
clean hands; therefore when there appears to be an him from building the mill. and prayed for the 
unfortunate quarrel between two women. which abatement of the uulsauce and for an Injunction 
Involves the families of each. and botb are In fault. to prevent the defendant. In tbe meat.tlme. from 
a court of equity will not Interfere to protect one the use of the water. Hdd. that the plaintiff WlUl 

against tbe otber. and enjolu as a nuisance what one not entitled to an hijunction. Wlnlrfleld v. Cren
docs against tbe other. Medford v. LeVY. 81 W. Va. shaw.' H. '" M. C7C. 
840. 8 S. E. Rep. 802. A riparian proprietor will be eujolned from con-

Nulsanc:ea to Water-OHtruction of Stream.-A con. structlng a dike which will destroy the dike of the 
tractor ohlltrncted a stream for the purpose of opposite proprietor and cause an overflow of bls 
dolnlr certain work nnder a contrac~ wltb a city. laDds. wbere the opposite proprietor claims a lelral 
.... hlch would require from four days to two mODths rllrbt to maiDtaln his dike UDder ODe who built the 
to do. and which mllrht safely be done in another dike when he owned the land on both sides of the 
way at a small additional expense to the contractor. stream; and the court will cause the abatement of 
The overftow therebY caused fllled the cellars of tbe 80 much of the defendant'lI dike as will Injure the 
plalntUf· .. buildIng with stall"1lant water. productive dike or land of the defendant. Burwell v. Hobson. 
of disease to the tenants In the building. HIld. that 12 Gratt. 822.116 Am. Dec. 247. 
the Vlalutlff was eDtitled to an InjnDctlon against Nuisance to Water-Diversion of StreUD.-"By the 
the further oblltruction of the stream. altboulrh he Ireneral law applicable to runDlnlr streams. every 
might have warded off the evil effects of the 0.0.1- person throulrh or past whose land a uatural water
"ance at hili own expense. Masonic Temple Ass'n course runs. has a right to the reasonable use of the 
Y. Bank ... DC Va .•. ~ S. E. ReP. Coo. water, and no proprietor, above or below, bas a 

The owner of a dam In a stream of water cannot rla;bt to divert or ohlltruct It. Thill rllrht Is not an 
eDjoin a prior owner of a dam above bill from dam· easement. but Is Inseparably annexed to the soil. 
mlnlr back the water for the purpose of ralslnl" a and passes with It.. It Is. moreover. a principle of 
pond sumcleut to lIupply his mill with water for the common law that every riparian proprietor on 
op.'ratlnl" hi .. machinery. althoul"h such use at either side of a stream not navipble prima/ad, 
times keeps back the water to the extent of deprlv- owns to the middle or thread of tbe stream (fUQU' 
IDI" the lower owner of water. Mumpower v. City adJUum aQIUU). and has an equal rllrbt to the use of 
of Bristol. QO Va. 161. 17 S. E. Rep. 853. the water without diminution or alteration. • • • 

Same-Sallie-MIlldam Outructln.. Navtptlon.- Accordlnl"ly. the diversion of a natnral stream Is a 
Where a corporation claims a rll"ht to abate a mlll- private nuisance. and. therefore. from an earlY 
dam as a nuisance. because It obstructs the navllra- period. courts of equity bave graD ted relief by way 
tion of a stream. and such abatement would produce of Injunction. In such cases. at the suit of the 10.
great loss to tbe mill owner. aDd great Inconven· jured party. The jurisdiction Is founded upon tbe 
lence to the public. a court of equity has jurisdiction notion of restraining Irreparable mlscblef. or of 
to prevent such abatement and preserve to the preventing vexatious litlption. or a multlpl1clty of 
mill owner his establishment. until the question as sulta. And where tbe complainant's lepl right hi 
to wbether the mill owner has a right to keep up clear. and tbe case Is one 'of stroQ.lr and Imperlo\lll 
his dam Is decided. Crenshaw v. Slate River Co.,6 necellSlty·; or. In other words. where the rlgbt III 
Rand. IQ clear. and Its violation palpable. and the complalD-

Same-Sallle-R.ebulldlnl( nllldam-5taanant Water. ant has not slept upon hili rights. equity will ordl· 
. ·A mill was erected In 1815. by leave of court. narlly IDterfere. altbough the right bas not been 
according to the statute concerning mills. The established at law; and In sucb a case a I.rellmlnary 
stagnation of tbe water In the mill pond proved mandatory IDjunction. as It Is called. will be 
InjuriOUS to the health of the nelgbborhood. and granted. whicb Is .. o framed that It restralns the de
one of the neighbors Injured therebY brought an fendant from permitting his previous act tooperate. 
action against tbe mill owners and recovered dam- and. therefore, virtually compels him to undo It·· 
ages at law. About the time of this recovery. the that Is. to restore the water to Its natural cbannel." 
milldam was washed away, and the pond drained; Carpenter v. Gold. 88 Va. lilli, 14 S. E. Rep. 829. 
aDd the mill owners. after the recovery. proceeded No person has a rllI"ht to divert a watercourse on 
to rebuild the milldam. proposing certain expedl· his own land so as to turn It from the land of bill 
ent.~ to prevent the stagnation of the water from neighbor lower dowD the stream; and If he clalm« 
betng again Injurious to tbe health of the nelghbor- such right from lonlr enjoYment of It. he must prove 
bood. II.ld. that a court of chancery. upon a bill by that he bas had adverse possession more than 
the person who recovered the judgment at law twenty years. Wbere a varty Injured by snch act 
against the mlll owners. sbould enjoin them from restores the stream to Its orllrlnal channel, equity 
rebuilding the dam. uDless It should appear that bas no jurisdiction to grant redress. as Itls a proper 
the expedients proposed by the mill owners. would case for damages at law. The onlY ground of equl· 
be effectual to prevent the mischief In the future. table jurisdiction Is to prevent the threatened 
Jrllller v. Trueheart. 4 Leigh 569. Injury. Coalter v. Hunter. C Rand. liS. 

S_-San»-Mllldam-lnJury by Backln.. Water A blll allelred that complainant was tbe owner of 
on Another'. l.aDcI.-Tbe defendant was the owner a tract of land formerly a part of. aDd now adjoln
of a grist mill. and the plaintiff applied to the court IDlr. tbe defendant's land: that one of the boundary 
for leave to build a mill on tbe same river. above I lines of the two tracts ran for Rome distance with a 
the defeDdant's mill: and the defendant applied ., Ktream which had 8uppl1ed both tracts with water 
for leave toralae his dam. While their appl1catloDR ever since the complainant purchased his land; 
were depending. the defendant raised his dam two, that the defendaDts. shortly before tbe bill waM 
feet. to tbe prejudice of tbe plaintiff. who flIed his : flIed. diverted the water of the stream by means of 
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a ditch. and deprIved the complainant of access 
to it. and thereby greatly and irreparably Injnred 
hIm; and prayed that the defendants be enjoined 
from fnrther diversion of the stream. H~ld. that 
the bill stated a proper case for eqnltable relief. 
carpenter v. Gold. 88 Va. 661. 14 S. E. Rep .•. 

Two mills owned by different parties were pro
pelled by water taken from the same dam, and the 
owner of the mill which had the preference In the 
nse of the water transferred It to a purchaser, 
who altered the construction. requlrlng more water. 
8.14, that the application for an Injunction by the 
owner of the other mill was a proper method to as
certain the rights of the parties to the use of the 
waterpower. Hanna v. Clarke, 81 GratLIII. 

N ...... nC8 t. Water-PeUutlOil of Str_.-The nat· 
ural pollution of water In Its 1I0w through populous 
regions of country cannot. ordinarily. be restrained. 
But any use of a stream that materially foula and 
adulterates the water. or tbe deposit or discharge 
therein of any IIlth or noxious substance that so 
far affects tbe water as to Impair It. .. value for the 
ordinary purpoae& of life; or anything which reno 
ders the water lelll< wholesome than when In Its 
ordinary atate, orwblch renders It offensive to taste 
or amell. or which Is naturally calculated to exclte 
disgust In those using the water for the ordinary 
pUrpo!<es of life. will conatltute a nUlaance which a 
court of equity will enJoin. or for which a lower 
riparian owner Injured thereby is entitled toredreas.. 
Trevett v. Prison Ass·n. 98 Va. _ 86 S. E. ReP. 178, 
I Va. Law Reg. If&. 

Partlee.-Two or more persons owning separate 
and distinct tenements. whether they occupy the 
premlsea by themselves or tenants, may, together 
with the tenants. where tbe tenements are lesaened 
In value, or made materially nncomfortable as 
homes. by a nuisance which Is a common InJur)' to 
all the tenement.~ and their residents. jOin In a suit 
to restrain such nuisance. Snyder v. Cabell, 2Il W. 
va. 48. I S. E. Rep. 241. 

E. TO PROTECT EASEMENTS.-"Where ease· 
ments or servitudes are annexed by grant. or cove
nant. or otherwi~e. to private estates. the due 
enjoyment of them will be protected against en
croachments by lujnnctlon. • • • Damages in 
repeated suits would not compensate In such a case. 
The Injury Is Irreparable. and calls for a preventive 
remedy such as a court of equity only can furnish. 
That court constantly Interposes by Injnnctlon 
where the Injury Is of that cbaracter. By the term 
Irreparable Injury It Is uot meant that there mnst be 
uo phY"ical po8lllblllty of repalrlug the Injury; all 
that Is meant Is. that the Injury would be a grievous 
fine. or at least a material one. and not adequately 
reparable In damages. \' Wood~ v. Early. IHI Va. 807, 
• S. E. Rep. 874; Sanderlin v. Baxter. 76 Va. 2811. 
00 the subject of Easements generally, see mono· 
«raphlc nott on "Easements" appended to Hardy v. 
McCullough. 2S Gratt. 251. 

Where tbe easement h:l8 long been enjoyed and 
delay would be disastrous. the right wlll not be 
required to be IIrst establb.hed at law. Sanderlin v. 
Baxter, 76 Va. 2811. See Berkeley v. Smith. 87 Gratl. 
I!II!I. 
e-nt In PrIvate Way.-Wbere a llllrty has ac· 

qulred an open and unobstrncted right of way over 
land by publicly using the same. without objection. 
for more than twenty years. be can enjoIn Its ob
struction. Rogerson v. Shepherd. 33 W. Va. 807. 10 S. 
E. Rep. 632. 

A mandatory Injnnctlon will lie to canse an ob· 
structed or closed private way to be clearl."d and 
opened for the use of the owner. Boyd v. Woolwine. 
40 W. Va. 282. 21 S. E. Rep. 1000-

Buomeat In .stroot. IIIId Alleys.-Wbere lands an 
laid off Into lots. streets and alleys. and a map plat 
thereof Is made, all lots sold and conveyed by refl."r
ence thereto. wlthont reservation. carry with them. 
as appurtenant thereto. the right to the nse of tbl." 
I."asement In snch streets and alleys nece!lB&l'Y to 
tbe enjoyment and valne of such lots; and when 
the landowner refuses to the lot ownen the use of 
such streets and alleys. eqnlty will compel him to 
open them for their benelil. Cook v. Totten (W. 
Va. IDOl), 88 S. E. Rep. 491. 

Where a vendor of land In a town assures tb" 
vendee, though not In writing. that the plecl." of 
gronnd adjoining thereto Is alwayS to be kept open 
as an alley. and the vendee Is Indnced by _ell as· 
surance to make the pnrchase, or to a1ve a bl6her 
price for the property, a conrt of eqnlty w1ll perpet
Dally enjOin the vendor from shuttlq up snch alley. 
Trneheart v. Price. I Munf .... 

In a sult by the owner of a livery stable openlll6 
on a street to enjoin a railroad company from COD· 

strnctlng Its road along such street nnder antboritY 
granted by the clty. the blll alleged that, If the d~ 
fendant were allowed to construct Its road as p~ 
posed. it wonld not onlY deprive the complainant of 
his easement In the street. but would render b1a 
bnlldlng almost useless as a Uvery stable on &cCOUIlt 
of the combustible matter necessarilY stored 
therein, which wonld easilY be ignited by lIPark.~ 
from some passing engine; that the rnnnlq or 
trains wonld frighten the horses kept In the stable. 
and would prevent his driving teams ontof tbedoor 
opening on the street; and that his stable would be 
thereby rendered entirely worthless. since no one 
would come there to hire horses. AJd.. that the 
granting of the preliminary lujnnctlon was war· 
ranted by the bill. as ltahowed not merelY a dam....., 
to the complalnant's property. but an Injury wholly 
destroying Its value. Oblo River R. Co. v. Ward .• 
W. Va. 481. 14 S. E. Rep. 141. See also, R Co. V. Glb 
bens, 8ii W. Va. 117. 12 S. E. Rep. 10113. 

EMomeat In Turaplke It ..... -In 1880, a. turnpike 
company constructed a road throqh the lands of 
a property owner. taking rock from qnarrles on his 
adjacent lands to nse In constructlq the same: 
and no procel."dlnpof condemnation appear to have 
been Instltnted against hili lands. though the lands of 
twenty-five others were condemned for tbe pnrposes 
of said road. In 18110. a letter was received by t!J.e 
property owner from the president of the COMpaQ. 

recognizing the right of his tenant. when on bnsi· 
nesa. to pass the toll gates of tbe company free: 
and. until the death of the property owner In 11m. 
he and his family and servants p&8lIed throllirh the 
toll gates free. By his wilL the properLY owner 
devised the land. throngh Which said road ran. to 
his son. with all the privileges and appurtenances 
thereto belonging; and the son exerclsed the same 
privileges with rderence to the road for ell."ven 
Yl."ars after his father's death. when forthe flnt tlmr 
the company demanded toll of him. Held. that. aa 
the 80n bad the rljrht to travel on tbe road free of 
toll, the collection tbereof would be restrained by 
Injnnction. Lncas v. Smlthlleld. C. & II. F. TanI· 
pike Co., 86 \V. Va. 127, 16 S. E. Rep. 182. 

auelDeat .. PuMp Way IIetwMa om-..-Aa 
Injunction wllllle to restrain one of the tenants III 
,'ommon of a building used for law omces from 
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c:hanlrinll' the Interior walls so as to narrow the proper manner III no &'round for an InJunction. 
passue way therein from six to three feet. where Harnsonburll' v. Roller. 117 Va. 582. 84 S. E. Rep. 1iI!B • 

. ,.uch alteration would materIallY damue the prop. In Respect to IndebtedaesB.--Any taxpaylnll resl. 
erty. Woods v. Early. 116 Va. 807. 28 S. E. Rep. 874. dent and voterof a city may sue In behalf of hImself 

Draln.p S-t.-The owner of two tracts of and all other taxpayers to enjoIn the creation of an)' 
land. "Woodlawn and Falrlield." separated only by Indebtedness by the city In excess of the constitu
"' public road. drained the former by ditches tlonal limIt. SpUman v. CIty of Parkersburll'. 85 W. 
throull'h the latter to the river. In 1811. he Ilranted I Va. 1106. \4 S. E. Rep. 279: List v. Wheellnll'. 7 W. Va. 
"Woodlawn" to A (under whom the plaIntiff claIms). 501. See Brannon v. County Court. 83 W. Va. 7119. II 
In 1820. he devised "FalrDeld" to D (under whom S. E. Rep. 34: County Court v. Boreman.34 W. Va. 
the defendant claIms). The deed and will were l!lI2. 12 S. E. Rep. 4110. 
silent about dralnlnll. In \878. the defendant under· A conrt of equIty has jnrlsdlctlon. at the Instance 
took to stop UP the dItches. and the plaintiff obtained of the taxpayers of a munIcipal corporation. Bulnll 
",n Injunction. When "Woodlawn" was &'ranted. for the benelit of themselves and all others slml
the ditches were open and visible. and. except for a larly sItuated. to enjoIn the corporation and Ita 
brIef time. had been used continnously to drain It. oftlcers from levying and collectlDll' an unauthor. 
It could be draIned In no other Way. except by heavy \zed tax. or creatlnll an unauthorized debt. It I. 
expenditure. Held. that the dItches were necessary immaterial whether the debt was wholly nnauthor. 
t') the proper enjoyment of the premIses. Sanderlin Ized. or authorized only npon condItions which have 
T. Baxter. 711 Va. 2911. not beeD complied with. or that the securitIes for It 

Basement to Pipe Water.-Where the rIght to pipe would be voId In the hands of an Innocent holder. 
water from a sprlnll to a certain tank Is &'ranted by Lynchbur8'. etc .• Ry. Co. v. Dameron. 116 Va. IW6. 28 S. 
!.he landowners to a railroad company by a recorded E. Rep. 1161. 
deed. and the land Is subsequently &'ranted to one To authorize an Injunction alf&\nst a county levy 
knowlnll' that the pIpes are laid across the land and on the &'round that It Is Intended to pay Indebted
that the topoJl'raphy requIres them to be laId as ness Incurred In violation of the W. Va. Const.. art. 
they were. the &'ran tee takes lIubJect to the ease· 10. 18. It must aftlrmatlvely appear that such Indebt. 
ment. and will be enjoIned from Interferlnll. thoDllh edness Is In violation of the constitution. He who 
the tank be located differently from the place named asserts It must show It. II w111 not be presumed to 
in the deed. where the cbanll'e does not affect the be so. Armstronll' v. TaylorCounty Conrt, 41 W. Va. 
plpe's position. Dtffendal v. Va. Midland R. Co .• 811 1102. 24 S. E. ReP. 98lI. 
Va. 4I!8. 10 S. E. Rep. Ii88. An Injunction will not be allowed to restrain the 

F. TO PROO'ECT FRANCHISES.-Unless the Ilrant 
of the franchIse under which the plaIntiff clalms Is 
exclusive In Its terms. equIty will not enjoIn the 
operations of persons clalmlnll the rfllht to exercIse 
3. similar franchIse under lelrfslatlve authority. 
RllI'h on Injunctious CS4 Ed.) 571: Tuckahoe Canal 
Co. v. Tuckahoe. etc.. R. Co .• 11 Lelll'h 42. 

Where a rallwav compauy Is Incorporated to run 
its road throullh the same valley wIth a caual com· 
pany previously Incorporated. but whose charter 
1s not exclusive In terms. an InjunctIon wUl uot lie 
to restraIn the railway company from con!Olructlnll' 
"' brldll'e across the canal. where the terminI of the 
railway are such as to require It to cross the caual. 
Tuckahoe Canal Co. v. Tuckahoe. etc .• R. Co .. 11 
Lellrh42. 

Where a public ferry has been dIsused for more 
than three )·cars. thoullh the franchise of the ferry 
owner has not been declared forfeIted on QVO fDQr

t'GJIlo or other like proceedlnll'. the ferry owner Is 
not entitled to the aid of a court of equity. to pre· 
Tent others from Invadlnll the franchise. whIch he 
has abandoned by such uonuser. under the statute. 
S ReT. Code. cb. 237. II l1li.2'. Trent v. Brldlle Co .. 11 
LelahiSIU. 

G. TO CONTROL CORPORATE ACTION.·-Courts 
of equity have jurisdiction to restraIn the proceed· 
Ings of munIcIpal corporations which encroach 
UPOu private rights. and are productive of Irrepa· 
rable Injury. Bristol. etc.. Co. v. Brtstol, 117 Va. 3IK. 
sa S. E. ~p. 1188. On the subject of MunIcipal Cor
porations lI'enerally. see mono&'raphlc nou on "MU
nicipal Corporations" appended to Danvllle v. Pace. 
25 Gratt.I. 

Courts of equIty cannot Interfere by Injunction 
w:tth the exercise In lI'ood faith by municipal cor· 
poratlons of discretionary powers conferred upou 
tbem by laW'. The apprehensIon of a lot owner that 
a corporatlou may not perform a lawful work In a 

execution of an order of a county court maklDll' 
numerous allowances to 'dlfferent county credItors 
merely because some of the allowances are not 
proper charlles on the countY. The remedy In such 
case Is to enjoIn the payment of the 111ellal aUow
ances only. Armstrong v. Taylor County Court, 41 
W. Va. 802. :u S. E. ReP. 998. 

Sallle-lMullllce of BondL-Where a city makes sub· 
scrIption" to a railroad company and Is about to 
Issue bonds In exceslI of the constltutloual limit. a 
court of equity may perpetually enjoIn the maklnll 
of such subscrIptIons and the Issulnll' of the bondl!. 
List v. CIty of Whecltnll. 7 W. Va. 501. 

Althoullh the statute provIdes a mode for contest· 
Inll an election by a county to subscribe to the stock 
of an luternal Improvement company. a court of 
equIty may. on a bill filed by fifteen or more of the 
taxpayers. enjoin the IssulDll of the bonds of the 
county In payment of the subscription. If Irrell'Ular. 
Redd v. SupervIsors of Henry Co .. 81 Gratt. 8115. 

An lujunctlon wllllte to restraIn the Issuance and 
sale of bonds In payment of public subscriptions to 
works of Internal Improvement In advance of the 
proper tIme for delivery upon the subscription. 
Neale T. County Court. 48 W. Va. DO. ff7 S. E. Rep. 870. 
7 Am. " Enll. R. Cas .• N. S .. lI52. 

The terms and condltlous as to the Issuance of 
bonds under a public subscription to works of Inter· 
nal Improvement contained In the proposition of 
subscriptIon approved by the popular vote canuot 
be changed or departed from. and the Issuance of 
bonds contrary to such terms aud conditions may 
be enjoIned by taxpayers. Neale v. County Court. 
48 W. Va. 110. ff7 S. E. Rep. 870. 7 Am. " Enll. R. Cas .. 
N. S .• 252. 

Sa .. e-Ou.ranteelnl' BondL-An Injunction will lie 
In favor of the taxpayers of a city to restralu the 
city from guaranteclnll bouds. thoullh the iruaranl)' 
would be void lu the hauds of Innocent purchasers. 
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Lynchbura, etc., Ry. Co. v. Dameron, 95 Va. M6, 28S. 
E. Rep. 951. 

"The fact tbat securities, wben Issued by a mu· 
nlcipal corporation, may be void in tbe hands of 
innocen t holders, is no snMcien treason wby the tax· 
payers of tbe corporation sbould not have the rlabt 
to call upon a court of equity to prevent them from 
beina issued, and thus avoid the threatened wronll 
and l,rovlde a remedy wblcb w\ll at once reach the 
wbole mischief, secure tbe riahts of all, both for 
the present and the futllre, and tbus avoid a multi· 
pllclty of suits." Lyncbburar, etc., Ky. Co. v. Dam· 
eron, 9Ii Va. 646. 28 S. E. ReP. 9111. 

In Reapect to Sale of Property Dedicated to "'b11c 
UN.-An Injunction wl11 lie to restrain a county 
court from selllnar a public sqllare for the purpose 
of erectina private bulldinp tbereon. wbere such 
square was dedicated to.tbe public in consideration 
that no pnbllc bulldlnll sbould be erected tbereon. 
Sturmer v. Co. Court of Randolpb Co .. 41 W .. Va. ~, 
lIS S. E. Rep. 682. 

la RNpec:t to Acceptance of Jail by ao.rca of .super
vIHrs.-·An injunction will not lie In favor of tbe 
taxpayers of a county to enjoin the board of super· 
visors from acceptinll a jail and a jailer's residence 
merely on tbe arround tbat the contractor bas ac
quired an Influence over tbe board by reason of 
wblch It haa allowed tbe orlarlnal cost of the build· 
iUIl to be Ilreatly Increased, In tbe absence of any 
charlle of fraUd or co\lDIIlon on tbe part of the board 
of KupervL~ors, as a complete remedy by appeal 
from lbe decillion of the board Is ariven by Va. Code 
1887, if 836-838. Manly Mfa. Co. v. Broaddus. 94 Va. 
647, J7 S. E. Rep. 488. 

la Respect to Renaeval of Ho_.-Equity wUl enjoin 
tbe authorities of tbe town from removiDa houses 
unlll the rlllbts of the parties are ascertained. 
Wbere tbe evidence In the cause leaves tbe rlarbts 
of tbe parties In doubt, equity cannot settle tbem, 
all tbey Involve tbe title and boundaries ot land, 
but will enjoin tbe removal of tbe bouses until tbe 
queKtion of rlabt can be settled by an actiou at law. 
MancheKter Cotton Ml11s v. Town of Mancbester, 2& 
Oratt 826. 

la R_pect to RenaeVIIle' Conaty Seat.-An injunc' 
tlon will lie in favor of taxpayers of a county to 
relltraln tbe Illearal removal of tbe county seat. by 
carrylnll away records, books. documents, etc., 
under a l'retended act of tbe learislature. Osburn v, 
Rtaley. 1\ W. Va. 8ii. 

In R_pec:t to Street. and Alle,...-An Injunction 
will lie to restrain a town from openlnar streets and 
alleys tbroulI'b a penwn's lands. without condemna· 
tion accurdlnar to law. and tbe payment of a proper 
COml'enKat\uu. M. C. S. &; M. ('0. v. Mason, 23 W, Va. 
211; Pierpoint v. Town of Harrisvl11e, 9 W. Va. 
216; Yate!! v. Town of WeKt Grafton, B8 W. Va. 507. II 
R. Jo:. He\ •. 8. 

Since a lenant for life bas tbe Immediate freehold, 
and therdure the hole rlllbt to bold, use and enjoy, 
be Dlay !lUC out an Injunction to rehtraln a town 
frum ul'enillK streetll and alleys throu&'b his premo 
INell. alCalnst bl" cuusent. wltbout llrllt ba\'lnll the 
!lame lawfully taken and condemned. and compen
Nation tu ku"h 1'Cr~on a~ccrlalned In tbe manner 
preHcrlhed by law. Janl" Y. Grafton, 44 lV. Va. ~ 
SO S. I':. I! ep. 1711. 

Equity hall jurl,.dlction to restrain the takln~ or 
damalCllllr of l.rlvate prollerty for public use, \vltb· 
out JI1Mt cnmr.enKatton. eyen thoullb an action at 
law wl11 lie for the recovery of dama&,eK In snch 
"aNe" "fll'r the prn1'Crty has been so taken or dam-

qed. Mason v. Harper·.Ferry Brlue Co.. 17 W. 
Va. 4G8. 

Same-PavlDlf Streets.-An Injunction will natlle 
to restrain a municipal corporation from layiq a 
pavemeut alon&, a street. and maklnar an &8!Ie ... mel!t 
tberefor, on the Ilround that the abuttinar prol'E'rt)' 
Is farm land. wbere 8ucb land has been platted. 
and bulldlna lots have been sold from It. and It I" 
vacant onlY becaUlleof the blarb price at wbich It iii 
beld. Riddle v. Cbarlestown, 43 W. Va. 'ZIIO. 28 ~. 
E. Rep. 831, . . 

SaIIle-Sidewalk ~t.-A conrt of equll1 
w1l1 not enjoin tbe collection of a taz a.8IIeS8ment all 

a town lot to pay for the constrnction of a sldewLt
in front of tbe hame. ordained by the council of aD 

Incorporated city or town. on tbe sole arround that 
such tax or a&seBBment is 1l1e&,al; some additional 
Circumstances brlnarlnar the case under IIOme rrCOll
nized head of equity JUrisdiction ml1l<t also appear. 
Wilson v. Town of PhUlppl, 811 W. Va. To. III S. E. 
ReP. l1li8. 

Same--Raf.lalr Sldewalk.-When a town i8 autbor· 
lzed by its cbarter to "close or exteluL widen or 
narrow, laY, out. arraduate, curb and pave. and other
wise improve" Its streets and sidewalks. It cannot 
be enjoined from raisina a 8idewalk, alth01llrb the 
property of an adjacent lot owner may be injured 
thereby. Town of Barrisonbur&, v. Roller, 117 Va. 
• au S. E. Rep. &:!II. 

A town wl11 not be estopped from raisinar the side
walk on a Rtreet by tbe fact that It was, at a former 
time, enjoined from ralsina certain streets at tbeir 
intersection. Town of Barriaonburlr v. Roller. lIT 
Va._ au S. E. Rep. &:!II. 

B. AGAINST TAXES.-InjuncUon is the proper 
remedy to prevent a city from co\lecUna taxes 
aBIIe8sed qainst persons or property which it bas 
no rlllht to taz, Crlm v. Town of Philippi. 18 W. \':1-
122. 18 S. E. Rep. 486: Chrilltle v. Malden. 23 W. Va. 1ISi. 

An injunction will lie to relltrain the collection of 
tazes upon property whlcb is exempt from t.axaU"l1. 
Staunton v. Mary Baldwin Seminary. l1li Va. -, :Ill S. 
E. Rep. Ii86. 

"Wbenever tbe autborities of a municipal con .... 
ration make an 1llepJ. or an improper _menl 
of taxes on a person or snbject, wblch tbey ban 
the leaal rlllbt and autborlty to tax properly. tbe 
remedy of the party so menlly ta.l:ed is conAned to 
a court of law; bllt wbere sucb autborltles llle&,alU 
assess and attempt to collect a tax from a person or 
a subject wblcb tbey bave no leaal rllrbt to tax. or 
levy an improper tax for which a court of law could 
not afford an adequate remedy. because redre.s ill 
tbat court could onlY be bad by repeated actlo~ 
then a court of equity w1l1 take jurisdiction and 
enjoin tbe assessml:nt and collection of 8uch ta%.. 
'I'bat Is, if the municipal antborltles erroneou.,l, 
tax property wbicb they have the legal riCht aDd 
power to tax. tbe remedy mu"t be " .. u~bt at law: 
but If they tax property not lenlly taxable. or If 
tbey exceed tbe limit prescrll>ed by the statut~ 
conferrinll their power to taz. tbelr action heiDi 
ultra 'rirt. and void, equity bas jurj"dlcUnn to trr:lr.t 
relief." Cbristle v. Malden. 23 W, Va. Mi; TYlI"arts. 
etc., Bank v. Pblllppi.38 \V. Va. 219. 18 S. E. Reop ... 

"If municipal authorities tax persons or property 
not le&,ally taxable. or If tbey exceed tbe limit I'r~ 
scribed by the statute conferrina tbelr IlOwer to 
tax. tbeir action belnar ultra rir«. and void, equitY 
bas jurisdiction to arrant relief. No otber forum 
can aiford sucb prompt, complete. and .. dL'Quate reo 
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\lef. The hand of the wonld·be .potIer Is stayed be-I reparable damue would be done the complainant 
fore It seizes Its Intended booty. Christie v. Kalden, If the collection were allowed to proceed. or even 
IS W. Va. 1111. Of course, It must clearly appear that the omcer seeking the col1ectlon Is Insolvent. 
that the mnnlcipallty Is going beyond the line of Its I and that an action at law against him would be un
anthorlty." Crlm ,'. Town of Phl11ppl, 88 W. Va. avalllng,lt Is not error to dissolve the Injunct/nil, 
1112, 18 S. E. Rep. 466. as the remedy at law Is complete and adequate_ 

"'l'he jnrlsdlction of a court of equity to restrain White Sulphur Sprlnll'8 Co. v. Hol1y. 4 W. Va. &117. 
a mnnlcipal corporation and Its omcers from levy- A bill to enjoin a town and ItA serll'eant from "01-
Ing and collectinll' an nnauthorlzed tax, or from lecting from 'the plalntlff'semployer the amonnt (If 
creating an nnauthorlzed debt. npon the applleation a road tax, which. It was alleged, the serveant had 
of one or more taspayers of the corporation, who threatened to collect. though not authorized 
line for the benellt of themselves and all others by any town ordinance or lI'eneral law: and to en
,dmllarly situated, Is too well settled to admit of dis, join the employer from paylnll' the tax and dednct
pute. Bull v, Read, 18 GratL '18: Eyre v. Jacob, 14 Inll' the amount from the plaintiff's waa-es, Is nOl 
Gratt. 422: Redd v. Supervisors, 81 Gratt. eIl6: onlY multifarious, but presents no case for relief 
Roper v. McWhorter, '1'1 Va. 114: Crampton v. ualnst the town, because ItshowR that It had not 
zabrb,kle. 101 U. S. 1101: II Dillon Mun. Corp., sec. by ordinance directed the .:ollectlon: and no caKe 
114, etc.: 1 Porn. Eq. Jur., sec. lIIIO. And this 'uris, uainst the employer, because the plalutlffs have, 
diction Is exercised not only In cases where the as to him, an adequate remedy at law. And for 
corporation has authority under certain condl, such want of equity such blll will be dlsm\llAed at 
tlonll, which have not been complied with, to the hearing. Buffalo v. Town of Pocahontas, 85 Va. 
make subscriptions, or lend Its credit to another _ 7 S. E. Rep. lI88. 
corporation, but It Is also exercised In cases where Cload apoa TItIe.-As taxes asseSRed on real elltate 
It has no authority to make such subscriptions, or without any lawful authority create a cloud UllOn 
lend such credit under any circumstances." Lynch. the title thereof, a court of equity wlIl for that 
bura-. etc., R. Co. v. Dameron, 86 Va. 146, lIS S. E, cause alone entertain a bill to remove the cloud by 
Rep. 861. perpetually enjolnlna- the collection of such lllf'gal 

By a lonlr course of decisions It has been Bettled, taxes. Powell v. Parkersburlr, lIS W. Va. 8118: 'I'y
that the remedy against the attempt to coerce the a-art'8 Val. Bank v. Phlltppl. 88 W. Va. 219, 18 ~. 1':. 
pal'ment of an me pi tas Is by Injunction. Rlch- Rep. 489. 
mond v. Crenshaw, 711 Va. 9811: S. V. R. Co. v. Super, InJunctloa wm Not Lie .... a.t "-lDeat or 
vlaors of Clarke County. '18 Va. MI. .......... IaaaraaC8 Compaay,-EQulty has no jUl'"'' 

A court of equity will not restrain the cOllectlon diction to Inquire Into and control the Interlml 
of an asBeRSmentor tax,lmposed by an Incorporated management of a forellrn corporation. Hence. an 
town, on the sole wround that the tas Is Illeiral. Injunction will not lie uainst an asseBSment UPOI1 a 
There mMt exist. In addition, special clrcum- member by a forell(n Insurance comllany. 'l'al'lor 
IltanceR, brlna-Ina- the case under some recolI'Dlzed v. Mutual, etc .. Life As,,'n, 97 Va. 110, 88 S. E. Rep. 3K.~. 
bead of equity jurisdiction, such as that the en- Collection o'ToO by Nav!a-atlon ColDpaay.-A court 
forcement of the assessment or tax would lead to a of equity has no jurisdiction to reHtraln a navhra· 
multiplicity of BulL'!, or prodnce Irreparable Injury, tlon company from collectinlr tolls on the HtrelllllS 
or. where the property Is real e8tate, throw a cloud to which Its cbarter refers, on the wroUDt! that th .. 
apon the title of the plaintiff, or the like. Doua-Iass company has failed to Improve the streams aN Ita 
T. Harrisville, 9 W. Va. 182: McCluna- v. Livesay, 7 cbarter prescribes, or to keep them In order. '!'he 
W. Va. 829; Corrothers V. Board of Education, 16 W. only mode of proceeding alralnst a corporation In 
\'a. 1127: C. &I O. Ry. Co. v. Miller, 19 W. Va. 408: Bull such case Is by QUO _rranto at the Hnlt of the com-
v. Read, IS Gratt. 'l8. monwealth. Pixley T. Roanoke Navigation ('.0 .. 1T> 

A court of equity bas jurisdiction to enjoin the Va. 1120. 
eollection of an Illelral tax, where Buch Injunction Taxation of Bank Share •. -A federal court will 
will prevent a multiplicity of suits. C. &I O. By. Co. not enjoin the collection of taxeR levle,\ nJ\(ler the 
V. Ml11er. \9 W. Va. 408: Williams v. County Court. authority of a state npon the sbareHof a nati .. nal 
15 W. Va. ~88. bank unle .... It clearly appears not only tbat the tax 

Connty authorities are not authorized without Is Illelral, but also that tbere are apeclal clrcllln
the action of tbe lell1slatnre to as. .. eBS railroads or Btances which brl~1I' the case within HOllie re('OIf
other property for taxation and conn~y levies: nlzed ground of equity jurisdiction and renderKlwb 
and If they make IIuch as'leBsment, Injunction ,Is relief necessary to the adequate protection of the 
the proper remedy. S. V. R. Co. v. Supervisors, 78 complainant's rllrbts, and only wbere the rll(ht IN 
Va. MI: Richmond v. Crenshaw, 711 Va. 9l1li: Va. &I clear, the necessity for action urlrent. and tbe :lb
Tenn. R. Co. v. Waahlnlfton ('ounty, 80 Gratl. 471. sence of any other remedy al'parent, sl",uld lln 
For the "resent lelrislaUon on thl" "ubject. see Va. InluncUon be granted. People's Nalional Bank of 
Code 1I!87, ch. l1li. S s3a. as amended by Acts 1886, p. Lynchburg V. Mane, 7 Va. Law Rea-. ~7. 
S74. A bank cannot maintain a Rult In equity on behalf 

Equity 10'111 not enjoin municipal assessments of Its shareholders to enjoin the coUf'clion of taxI."" 
merely on the II'roun,\" of l11ell'alitv or Irrelfularlty. levied on their shareR where the Nhareholders them
where the municipality In making such assessments selves could not maintain snch suit. and where the 
docs not exceed the constitutional or statutory limit statute under which the taxes are levied ImpoNe. 
of It, authority. as the persOll alfa-rleved In lIucb no duty or liability on the bank In rellllect tn tllf' 
case has an adequate remedy at law. Riddle v. same. People's National Bank of I.ynchburll v. 
Town of Charlestown. 48 W. Va. 7116. 28 S. E. Rep. 881. Marye. 7 Va. Law ReII'. 47. 

Qaallflcatloa of Offlcen, etC.-Where there Is no Act Vlra1nla. March II, 18110. providing for the taxa, 
averment In a bill to enjoin a collection of tasea on tlon of bank shares, required the banks to pay the 
the ground that the person makina- the levy was taxeR levied thereunder aa-alnst their Hto('kholden 
not regularly elected or Qualllled to do so, that Ir- and provided that In case a bank failed to nlake 
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.. uch payment within a certain time the cashier and collecting from the plaintiff's employer the amount 
hili sureties should be liable therefor with an added of a road tax which It Is alleged the sergeant had 
penally to be recovered at suit of the state. Act threatened to do. though not authorized by aDY 
March 3. 1800. providing for the collection of delln- ordinance or general law. and to restraln tbe:: 
Quent taxes on bank shares. left It optional with a employer from payll1&" the tax and deductil1&" the 
bank to pay such taxes levied agalnHt Its stock· amount from the plaintiff's wues. cannot be mllin
holders. and provided that In case It did not elect talned against the town. as It shows that the town 
to made such llayment after notice suits should be bad not authorized the collection; nor agalnst the 
Instituted for the collection of the same from the employer, because as ualnsthlm theplaintlffs have 
Mtockholders Individually. H~ld, that whether the I a remedy at law. though they alleged that to assert 
later act be rell"arded as repealing the provision of their rlll"hts would cause their discharge. Bnffalo ... 
the one under which the taxes were levied, authortz- ,'own of Pocahontas. 85 Va. = 7 S. E. Rep. .. 
Inll" suit against the cashier. or as merelY provldlnll" A bill to enjoin the collection In a certain dlstrlct 
a cumulative remedy. a national bank could not of a tax assesaed by tbe county court on all doc 
maintain a suit to enjoin the omcers of the state owners In tbe countY,on the ground that the_ 
from proceedlnll" to collect such taxes. upon an alle- ment was Illepl and the act under which It was 
gation that the statute Imposing tbe same was dl8- made unconstitntional. broulI"ht by several OW1len 
criminative and Invalld under tbe laws of the of dop In the sald district. for themselves and all 
United States as applled to national bank shares. other dog owners In thatdlstrlct.ualnst the county 
where It was not alleged that any action was threat· courL county sberlff. and district constable. w .... 
ened or contemplated against tbe bank Itself. Blnce held to be properlY dismissed. bell1&" maintainable. 
In suits ualn8t the stockholders under the later act If at all. only to prevent a mnltipllcity of suits, for 
they had full opportunity to make any defence. and which purpose It should have been brought by one 
neither they nor the bank In their behalf had anY or more In behalf of all dOlI" owners In the county. 
ground for Injunction. People'S National Bank of and aplnst all district conl\1&bles. Williams ... 
L)'nchburll" v. Marye. 7 Va. Law Reg. 4.7. Graut Co. Court, 81 W. Va. _ 51 Am. ReP. IN. 

The jurisdiction of equity on the ground of pre· I. AGAINST RAILROAD COMPANIES.-It Is not 
venting a multlpllclty of suits. can be Invoked only competent for a cbancery court to award &11 

where Buch suits will be alralnst the same person. Injunction to stay the proceedlnp of a company 
and a bank cannot maintain a suit on that ground In the prosecntlon of Its works of any ltInd. unielollit 
to enjoin separate suits against Its stockholders for be manifest both that It Is tral18Cendlng the au
the collection of taxes levied upon their shares. thority II"Iven by Its charter. and tbat the Inter]Mlld
People's National Bank of Lynchburg v. Marye. 7 Lion of the coun Is necessary to prevent Injury that 
Va. Law Reg. 47. cannot be adequatelY compensated In damages. 

Where a statute providing for the taxation of The two circumstances must concur to warrant a 
bank shares Imposes duties and llablllties on the court In awardlnll" such process. N." W. R. 00. v. 
bank. as by requiring It to withhold dividends from Smoot. 81 Va. 4116: Supervisors of CUlpeper v. Gor
Its stockholders and applY tbe same to the payment rell. 110 GratL 481: .James River" Kanawha 00. v. 
of the taxes on their stock. and subjecting It to Anderson. IS Leigh 283; Tuckahoe Canal 00. \"'. Tnck
heavy penalties for a failure to comply with Buch ahoe. etc.. R. Co .• 11 Lelll"h 4S. 
reqUirements. It maY maintain a suit In equity on 
behalf of Its stockholders to test the validity of such 
lltatute and to enjoin Its enforcement If found 
Invalid. People's National Bank of Lynchburg v. 
Marye, 7 Va. Law Reg. 47. 

Bill to Remove AppllQtlon to PurchaM DoIlaq_t 
Tax Laa4&-Wbere an appllcatlon was 1l1ed wltb the 
county clerk for the purchase of certain lands sold 
to the state for delinquent taxes. a mandamus to 
compel the dismissal of the application for InBulll· 
elency was uot an adequate and complete remedy 
for the owner of such lands since any delay In 
llran tlng the writ mlll"ht allow the conveyance of the 
lands, and thullrender the writ Ineffectual: hence a 
bl11 to enjOin tbe conveyance would not fall because 
of tbe existence of such remedy. Baker v. BrlIrll"8o 
lIII Va. -, S8 S. E. ReP. m. 
P~-A bill by taxpayers to enjoin the collec· 

tlon of Illell"al taxes should be flied In behalf of the 
plaintiffs and allotbeI'll similarly situated. as such 
averment Is e8llential to a complete determination 
of the rights affected by tbe suit. Doonan v. Board 
of Education. II W. Va. !M6. 

In a bill flied to restrain the collection of taxes for 
IIchool purposes. In a certain township. tbe plaintiff 
must aver that he sues. not only on his own behalf, 
but also on behalf of all others similarlY situated. 
Such averment Is essential to acomplete determlna· 
tlon of all the rlIrhts aftected by the suit. McClunll" 
v. Livesay. 7 W. Va. 3211; WIlliams v. County Court. 
:l8 W. Va. 488. 

A bill to restrain a town and Its serll"eant from 

Coutractioa of RallnNId.s.-An Injunction will aot 
lie In favor of a canal company to restrain a raU
road company from constructing Its road across th" 
canal. and where the railroad company does not 
thereby transcend Its authority. the lujnry to the 
canal company may be adequately compensated 10 
damall"es. Tuckahoe Canal Co. v. Tuckahoe. etc .. 
R. Co .• II Lelll"h 4S. • 

.same - D_... to Property - (;empe .. """ Al
though a bill for an Injunction contains an aver
ment that the defendant. by cutting a channel 
throUirh the plaintlff's land, when he had eranted 
the defendant the right to construct Its railroad 
throulI"h his land. would divert the water of a creek 
from his mill. and would work to him Irreparable 
damage. yet If there Is no averment that the defend· 
a.ut Is Insolvent, or that Its olllcera. agents or aerv
ants are transcending their authority. ur that an,. 
damue which maY be done to the property cannot 
be adequately compensated In damages. the Injunc· 
tion must be refused. c. .. O. R. Co. v. Bobbett. II 
W. Va. 188. 

Where a property owner Is estopped by his ac
quiescence from claiming damages against a rail 
road company for excavatll1&" a tunnel on his land. 
an action for such damages may be restrained In 
equity. N." W. R. Co. v. Perdue. 40 W. Va. 4U, 21 S. 
E. Rep. 15Ii. 

An adjolnll1&" property owner canuot restrain the 
construction of a street railwaY until the damage to 
his property Is ascertained and paid for. uuless tlIe 
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injnry III 110 poeat as to amonnt to a virtual taklnlr seeks an Injnnctlon till a conrt of eqnlty can ascer. 
of the property. Watson v. Fairmont &. Snburban taln the' damages he ~·Illsustaln. &"Ivlnlr as a reason 
Ry. Co. (W. Va.) •• S. E. Rep. ID3. for such Injunction that the court of commou law 

The distinction between mere damalre to property will furnish no adeqnate remedY. as the plaintiff 
by an Internal Improvement company In the coU:· would have to brlnlr repeated suits to recover for 
.. truction of Its work. and the actual appropriation the damalres he mllrht sustain. as he wonld recover 
or taking of the same. Is to be observed and Insisted In anyone suit only the damatres which he mla-ht 
upon where an Injunction Is prayed for by the hllve sustained prior to the Institution of such suit. 
.. wner. Ohio River R. Co. v. Ward •• W. Va. f81. If and on Its termination would have to brlna- a like 
So E. Rep. 142.. suit for his damaa-es subsequently snstalned. and 80 

In a suit by the owner of city property to enjoin on for an Indelinlte period. this reason furnishes no 
an Internal Improvement company from Irrepara- &"round for the Interposition of a court of equity. ax 
bly Injurlnlr property or actuallY approprlatinlr It all damalres of a permanent cbaracter may be reo 
under the power of eminent domain delepted to covered In such case In the lirst suit at law: and 
.. uch company by the city. where the court directs tbere I" not only no necessity for such reJ)('ated 
an Issue of quamum tltJmt&(Jkatu. the question of suits at law. but after such lirat suit. In which tbe 
title Is not ordinarily luvolved. and the jury sbould entire damaa-eB are recovered. no second BUIt could 
aslless the value of the fee where the property Is be broulrht. except to recover damaa-es which did 
taken. or the amount of damalre thereto. where the not necetlSarllY result from the bulldlnlr and proper 
property Is onlY damalred. Ohio River R. Co. V. nse by the company of Its track In such street. A 
Ward. 811 W. Va. 481. If S. E. Rep. 141l. second suit could only be broulrht for the careleu 

Where a railroad company nelrlects and refuses mnnlna- of cars In snch street. or for other wrona-_ 
to pay the damages properly assessed aa-a\Dst It for done by tbe company. 110t Includlna- the Injury 
the rla-ht of way over the plalntlff's land. and pro- necessarily resultlnlr from the runnlna- of Its cara 
... eeds to construct Its road over the plaintlff's premo In such street. wblch Is the rla-ht of the company. 
IReS. or continues to operate Its road over the land Smith v. Point Pleasant &. O. R. R. Co •• 23 W. Va. fli. 
In question. an Injunction will be ailowed nntll pay· 10 Am. &. Ena-. R. Cas. 180. 
men t has been made of the damaa-es assest<ed. Where a street·rallway company Is anthorlsed to 
High on Injunctions (14 Ed.) 4011: Freshwater v. construct Its line through a city. and Is proceedlnlr 
Plttsbura-. etc .• R. Co.. II W. Va.1iOS. to lay Its track. an abuttlnlr property owner cannot 

Under the West Vlr&"lnla statute. an Injunction enjoin such act unless under the ordinary principle. 
wtll not lie at the suit of a property owner to of equity. he has poound for relief. Watson v. Fair. 
restrain the operation of a raUroad company mont &. Suburban Ry. C.o. (W. Va.). 89S. E. ReP. 1l1li. 
cbarlred with havlnlr entered upon and taken pos. In a suit by the owner of a livery stable openlnlr 
"eB81011 of the complainant's land without author- on a street to enjoin a railroad company from con. 
Ity. where It Is not averred that the railroad structlna-Its road alonlrBucb street under authority 
company was. at the time of fillnlr tbe bUl. tran- poanted by the city. the bill alleged that. If the 
"cendlnlr Its authority or about to do 80. or that It defendant were allowed to construct Its road as pro
was Insolvent or about to do an Injury to tbe com- posed. It would not only deprive the complaluant of 
plainant's property which could not be compensated his easement In tbe street. but would render his 
In damages. C. &. O. R. Co. v. Patton. Ii W. Va. 234. bulldlnlr almost useleRS as a livery stable on ac
See also. C. &. O. R. Co. V. Bobbett. Ii W. Va. 111& counl of the combustible matter necessarilY stored 

A railroad company clalmlnlr adverse rla-bt and therein. whlcb would easily be Ia-nlted by sparks 
tlUe to a rllrht of way lawfullY III the possession of from some paMlnlr enaine: that tbe mnnlnlr of 
a rival company by virtue of condemnatory pro- trains would frllrhten tbe horses kept In the stable. 
ceedlDIrR. cannot enjOin tbe latter company from and would prevent hili drlvlna- teams out of the 
proceedlna- to con8truct Its road unUI just compen- door openlnlr on tbe street: and tbat his stable 
"aUon Is paid to the former company. But tbe dls- would be tbereby rendered entlrelywortble88. since 
puted rllrht and Utle mUlt first be settled at law. no one would come there to blre horse8. II#ld. that 
Kanawba, etc .• R. Co. V. Glen ,Jean, etc .• R. Co .. fI the Irrantlulrof tbe prellmlnary IDjunction was war
W. Va. lUI. 110 S. E. ReP. 8IJ. ranted by tbe bill. as It showed not merely a damalre 

Althoulrh the plalnUffs cau establish that tbey are to tbe complainant's property, but an Injury wbollY 
entitled to compeusatlon. that the lujury they com· destroylnll' Its value. Ohio River R. Co. v. Ward, 85 
plain of Is sucb that It cannot be adequately com- W. Va. 481. If S. E. Rep. 141l. See also. Ohio River R. 
pensated In damages. aud that Itls therefore proper eo. V. GlbbeDs. 811 W. Va. 1i7, 12 S. E. Rep. 1_ 
for a court of equity to &"r&ut tbe relief to wblch An Injunction will not lie In favor of the owner of 
tbey may appear to be entitled. yet It Is not proper a lot abutUnlr on a street. throulrb which a railroad 
for the court. pendlna- the enquiry Into tbelr rla-ht company Is laylnlr Its track. OD tbe ground tbat his 
to compensation. and before Its assessment by law, damages are not ascertainable In one actlou at law. 
to Interfere by Injunction. or otherwise. to stay tbe Smith V. Railroad Co .• 23 W. Va. fli. 
1'roceedlnp of the defendant railroad company. In Tbe owners of lots and lands adjolnlna- a road 
laylnl' or uRlng tbe tracks on the land In respect to alonlr wblcb a railroad Is cOlUltructed. wbetber tbey 
which the Injury Is allea-ed to be done or threatened, own the fee In the poound occupied by the road or 
unless It be "manlfest" that tbe company Is tran- . not. cannot enjoin tbe railroad company from con
scendlna-Its autborlty. and that the Interposition of structlng Its railroad alonlr the road In tbe manner 
tbe' court Is necessary to prevent Injury tbat can- required by tbe lltalute. unless the Injury therefrom 
not be adequately compensated In dama&"eS. N. &. will entirely destroy the value of the property, and 
W. R. CO. V. Smoot. 81 Va. 486. thereby be eqD\valent to a taklnlr oftt by the rall-

s...-RaII .... d In Street-RJabU of Alluttlq Prop- road company. Yaws V. Town of West Graftou, IN 
en,. Ownera.-Wbere a company by consent of a W. Va. '188, II S. E. Rep. 1675: Arbenz v. WbeeUna-. 
town council Is bulldlnlr Its road throulrb the streets etc .. R. Co .. 88 W. Va. 1. 10 S. E. ReP. 14. 
of a town. and the owner o)f an adjolnlna- lot Under the West Vlr&"lnla ltatUte authorlzlna- a 
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railroad company. with the auent of the mnnlclpal 
authorities. to construct and operate Its road alonll" 
tbe public street of a city. the abuttinll" lot owner 
cannot enjoin the railroad company from bulldlnll" 
a trestle in the street as an approach to a brldll"e. 
unless his injury therefrom will be IIuch as to com
pletely destroy the value of his property. and tbus 
be equivalent to an actual taklnll" of it by the rail· 
road company. Ohio River R- Co. v. Gibbens. 811 W. 
Va.1i7. 12 S. E. Rep. 10IIII-

.sam_S....-ROlid wltbln 60 Fert o' H_
AlthoulI"h Va. Code 1887. sum. forbiddinll" tbe Inva
sion by a railroad of any dwelling bouRe or 
space within eo feet of one. Is impliedlY repealed 
by Va. Code 1887. S 1008. wbich provides that. In 
case any lot or street or alley sball be impaired 
in value. sucb company sball. before cros.,lng 
or occupyinll" such street or alley. compensate 
the owner tbereof. tbe occupation of a street 
by a railroad company within eo feet of a dwelling 
houRe will be enjoined where compensation has not 
tlrst been made to the owner. Hodll"es v. Seaboard, 
etc .. R. Co .• 88 Va. 60S. 14 S. E. Rep. 880.. 

.same-Saal_Duty to Repair Street.-Where a rail· 
road company constructs Its road alonll" a street. 
under a license from the city. but also under an 
ordinance and the lI"enerallawlI of tbe ~tate. requir
Ing it to restore the street. .. to a pa.~sable condition 
and to make crosslnllR. a failure on the part of the 
railroad to fulill tbese obllll"ations is a nuisance 
whlcb equity will abate by a mandatory Injnn«:tlon. 
City of Moundsville v. Ohio R- Co~ 37 W. Va. D2, III S. 
E. ReP. 1114. 

Operation sad Manapmont of Rallroad .. -An in· 
Junction wUllie to I)revent the les"ee of a railroad 
from ceasinll" to operate It durlnll" tbe lease. wben 
his contract compels him to maintain and operate 
the road during tbe wbole term of the lease. The 
rl.'medy at law to recover damage .. for tbe breacb of 
the contract is neltber complete nor adequate. 
Soutbern Ry. Co. v. Franklin. etc .. R- Co .• 96 Va. 6113. 
82 ~. E. Rep. 485. 44 L- R. A. 2117. 

Upon eujolninll" tbe lessee of a railroad from 
abandonlnll" Its operation. tbe court sbould not db.· 
mis" the suit from tbe (locket. but sbould retain It 
durlnll" the term of the lea.~e for tbe purpose of 
maklnll" sucb additional orders a.q circumstances 
may require. Soutbern Ry. Co. v. Franklin. etc .• R
Co .• 96 Va. ellS. 32 S. E. Rep. 4~;. 44 L. R- A. 2117. 

Althougb a stockholder in a corporation may 
enjoin it from employlnlr tbe property or l)Owers of 
tbe corporation for a purpose wholly or materiallY 
different from that wbicb was deslll"ned by tbe act 
of Incon,oratlon. yet be ball no rlgbt to enjoin 
it from doinll" wbat Is in direct furtherance of 
tbe oblect of Its creation. and Is for the benellt 
of all the stockbolders as sucb; tbougb It may be 
Injurious to Kuch stockbolder In anotber character; 
or the Intt'rf'Kt of 80mI.' other per><on or tbe public 
may be Injurlou~IY affected llY tbe work about to 
be executed. Baltimore &. Oblo R. Co. v. City of 
Wbeclinll". 13 Gratt. 40. 

SAme-Appointment o' Recelvor.-Tbougb a court 
of equity should properly. undertbe C'ircumlltance<. 
apl)olnt a receiver to take charge of and manage a 
railroad. It "bould not enjoin tbe dlrectorM of tbe 
company from dolnll" any act as sucb. wbere Rurb 
order 1M not nece~sary to accomplisb tbe obje("t of 
the prlnt"il.al or(ler. Ste\'ens v. Davison. 18 Gratt. 
8111. \18 Am. Dec. 692-

Saale-Consolldatlon with Other Comptlnles.--A 
court of equity wlll not grant a preliminary In· 

juuctlon, ou the application of a minority at«t
bolder In a railroad company to restrain thf' 
majority from consolidating the compau wltb 
others, or from' takinll" measnres to that end, In 
anticipation of tbe PaPUe of a law by a state 
legislature wblch will authorize sucb conllOltdatiolL 
where it is allell"ed and admitted that undert'ldsUnr 
laws II cannot legallY be effected. RYan T. WII· 
liams (Va.). 100 Fed. Rep. 172. 

J. AGAINST PUBLIC OFFICERS. 
A ... aat ShorlH.-Where a defaultl118', InloOlvent 

ex·sberlff. witb the proceeds of taxes collected by 
him. has taken up a large nnmber of county orders. 
and. instead of havinll" them credited as paymenla 
on hi" arreara&"e, Is selllnll" tbem to third penoDL 
an Injunction will lie at tbe sult of bls snreties to 
compel the application of sucb orders to their reo
lief. Maxwell T. MUler, 118 W. Va. mi. 18 s. E. Rep. 
449. 

Where a sheriff nell"lects to return an execuUoJl. 
at the request of tlie plaintiff. he Is not liable to a 
fine, and a judlt'Dlent for sucb fine may lit' en10ined: 
and tboulI"h the answer denies sucb request. yet the 
testimony of one witness provlUlr It is 8ufDctentlJ 
corroborated by the fact that tbe plaiD tiff baa 
rested for three years wltbout complaint that the 
execution had not been retnrned. Goodall T. Bul· 
lock. Wytbe 8:l8. 

A sberlff may file a btll of Inten>leader to settle 
tbe rlgbts of property, taken In execution. to which 
there are confllctlnll" claim!!, but an injunction wU 
not be awarded to lltay a suit a&"ainllt bim ID ca«e of 
bls selltng the property; because tbe law pro1'laleq 
blm an ample remedy. Storn v. Payne. 4 lL .t),l. 
IiOG. 

The plaintiff at law recovered. by successive jud,,
menlll. many tlnes against a sheriff for faUlnll" to 
return one execution. to a II"reater amouDt In &.1 
tban the execution 11IIelf. with bls extra costs added 
thereto. It appeared tbat tbe execution was I(lt.t 
and therefore could not bave been returned, that 
tbe sberlff's failure to make defence at law to any 
of tbe judlt'Dlents after the tlrst was dne to igc ... 
rance of tbe true construction of the act of assem· 
blY. and tbat in relation thereto there was a Irenerat 
delusion amonll" the citizens of the commoDwealth. 
Htld. tbat equity would enjoin any further recoven 
all"ainst bim on account of bis failure to return such 
exe«:utlon. although It appeared that be had received 
and applied to bls own use a part. if not aU. of the 
money upon tbe execution. Tomkies T. Downman. 
II Munf. 557. 

Aplut Com.lulonor of CoatIi)' Coart,-Eqll;ty 
bas no j nrlsdlctlon to enjoin commlssioDers of a 
county court from certlfylnlr to the &,overnor the 
result of their canvass of the vote In their counu 
for a representative In tbe CODll"reB8 of the United 
StateH. Alderson v. Commissioners, 32 W_ Va. &to. 
II S. 1~. Rep. 8tl8. 

Nor will an appeal from a decree In a suit In' 
equity brlDII" UP for review an order dl..cbar&'!nll" a 
rule to sbow cause wby tbe Ilarty shall not be pUll· 

Isbed for contempt In disobeying an order of Injunc· 
tion made in such suit. Alderson T. CommissioQ' 
en. 3i W. Va. 640.9 S. E. Rep. 868. 
A~aIlUt CO ....... _r of Scbool Laad&.-An injunc· 

tlon will not lie to restrain a commlSRioner of school 
lands from selllnll", for tbe benetlt of tbe IIcbool fund, 
delinquent laDds purcbased In l,y the state. at the 
Instance of one clalmlnll'to hold a superior title to 
tbe landt!. Moore v. M'Nutl, 41 W. Va. .. 24 S. E
Rep. 882. 
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AplMtSecretary of State.-A court of equity haa 
no jurisdiction to enjoin tbe secretary of the state 
from delivering to the llpeaker of the house of dele
gates the sealed returnll of an election for governor. 
properly transmitted to him, and such Injunction, 
If granted, will be treated as a nullity. Fleming v. 
Uuthrle,82 W. Va. I, II S. E. Rep. 28, IliAm. St. Rep. 
192, S L. R. A. lIS. 
A~.lnst A .... ltor of State.-Although the state of 

Wellt Vlra1Dla cannot be sued, an Injunction wlllUe 
against the auditor of the state to restrain blm 
from the performance of a mere ministerial duty: 
C. &; O. R. Co. v. Miller, III W. Va. 408.. 
A~"ast CO .... lnIoner of A~rlcalture.-A court of 

equity has jurisdiction to enjoin Illegal acts of all 
olllcer attempted ~lo" ojflcii; a sult against an 
omcer not belllg necellllarlly a suit agalnst tbe 
IItate. Hence, an Injunction will lie to restrain 
the commlhldoner of agriculture from dolllrr unlaw
ful actll under color of bls olllce. Blanton v. South
ern, etc .• Co., '17 Va. 8BII. 

A~ ... t Ove.--rofPoor.-The rector of tbe Prot
estant Epilicopal Church of a certain parish. In8b,t: 
Ing that the rrlebe land of such parish Wall a prl vate 
donation to tbe churcb made before the Revolution 
and 80 re!ierved to tbe cburcb wltbln the exception 
of tbt. statute of leo-J for tbe resumpllon of glebe 
landll. and therefore claiming tbe legal estate In tbe 
glebe laud. IIled a bill lu chancery praying an 
Injunction to luhlblt the overseers of tbe poor of 
tbe county from lIelllngtbe lIame under tbe Ireneral 
provIsions of tbe statute. lIt/d, tbat the court of 
cbancery bas no jurbullctlon of lIucb case. Over
seers of Poor of Henrico v. Hart, 3 Lellrh I. See Va. 
Code 1887, is 14111. 1421. 1447. But wbere the cburch 
sbows a good title. a court of el,lulty has jurl~dlc
tlon. and may award an InjunctIon to prevent the 
sale of Irlebe lands. Turpin v. Locket, II Call 113. 

Will Not LIe to Determine Tltl,p to Offlce.-A court 
of cbancery has 110 jurisdiction to determine the 
title of an olllcer to bill omce. wbere the same has 
been determined by competent anthorlty. from 
whose judlrment tbere can be no appeal. Johnson 
.... Barham. lID Va. -. 88 S. E. Rcp. 180. 

Where title to omce Is the point In controversy. 
the remedy Is not by Injunction. but at law. by In· 
formation In tbe nature of Q/IO wan-anto. KilpatrIck 
.... Smith, '17 Va. 847. See Dryden v. Swlnburn, III W. 
Va. 214. 

K. IN MATTERS PERTAINING TO CONTRACTS. 
-As a Ireneral rule equity has no jurilldiction to 
prevent by Injunction the violation of a merely per
sonal contraet, nnless Much contract be of tbat claM 
or character capable of being euforced by IIllCdllc 
performance. Tbe test of tbe exercise of IIllch 
jllrlBdlction In equity In any case 1M the Inadequacy 
of remedy In a court of law. Shepherd v. Groif, 84 
W. Va. 123. \1 S. E. Rep. 9117. 

The plalntlft enlralred the defendants to constrnct 
a macadam road on a public connty road, reservlnlr 
to hlmllelf the rllrht to cancel tbe contract If for any 
reason the work done under It was not satisfactory. 
H.ld, that the plaintiff, havlnlr notlfled the defend
ants to discontinue the work because of non
compliance wltb the contract, was not en titled "to an 
Injunction alralnst the further prosecution of the 
work by the defendants. there belnlr an adequate 
remedy at law. Shepberd v. Groft, 84 W. Va. 123, 11 
S. E. ReP. 9117. 

Where a person covenants to make a good title to 
certain lots of land,lncludlnlr tbe use and enjoyment 

of certain streets. he will be en'jolned. at the suit ot 
the covenantee. from obstrnctlnlr such streets.. 
Brooke v. Barton. 15 Munf. 806. • 

An Injunction will not be awarded to 8u~pend the 
execution of a contract until an Issue relative to a 
tort may be tried. Harris v. Magee. 8 Call 502. 

Where a party applies to a court of equity to pre
vent tbe \Ssulnlr of the patent. or an assllrnment of a 
survey. and alleges a fraUd committed by the 
defendant In forginlr an alrreement between him and 
the complainant, the courtofequlty has jurisdiction 
to grant an Injunclion without the party's IIrst 
resort!na- to a caveat. Lyne v. Jackson, 1 Rand. 114. 

Where a plalntlft has brought the defendant Into 
equity by an Injunction claiming property, and tbe 
defendant has answered, and the case bas been sub
mitted to the court upon fllll proofs on the IKllUe 
thus obtained, and the defendant bas establlsbed 
an equitable demand against the plaintiff. there Is 
no reason why the court sbould stop the dissolution 
of the Injunction. On the coutrary, It Is competent 
and proper for the court to dblPoKe of tbe whole 
caRe and adjust completely tbe respective rlllht" 
and oblliratiolls of the parties as establl"hed by the 
proofs before It. Smyth v. Sutton. 24 Gratt. 1111. 

U ... rloaa COntracts.-See monolrraphlc rwu on 
"Usury" appended to Coffman v. Miller. 18 Gratt. 
6D8. See also. High on Inj uncllons (24 Ed.) 731. 

L. IN MATTERS PERTAINING TO NEGOTIABLE 
NOTES.-In a suIt by the maker against the payee 
and a .. I<llrnee of nelrotlable notes to enjoIn tbem 
from collectlnlr the same on tbe Irround of an equity 
affectlnlr the payee only. be belnlr guilty of a fraUd 
against the maker, tbe court. bavlnlr before It ~ll 
the parties concerned. ought not to dl.char~e tbe 
maker altolrether, nor to turn over tbe aNslgn" .. to 
a suit at law against tbe aNsllrnor. but IIhould decree 
agalust the assignor. In the llrat Instance. that he 1 ay 
the amount of the note to the assignee. and the COKts 
at law, and liberty should be reserved to the assilrnee 
to apply to the court to dls.~olve tbe Injunction a.~ to 
the maker for so much of the debt as he may not be 
able to recover from the assllrnor. In whlcb case a 
decree oUlrht also to be rendered in favor fit the 
maker against tbe a.~'dlrnor (the payee) for so mU"h 
thereof as he may be compelled to pay: and the 
decree sbould furtber direct that the action at law 
by the asslgn'ee alralnst the assllrnor. If any be Jlcnd-
IDlr, be perpetually enjoined, except as to the CO!ltM. 
McNiel v. Baird, II Munf. 3111. 

Wbere a tblrd endorser endorsed a note on the 
faltb of the 80lvency of a prior endorser. and, on a 
renewal of the note. the order of tbe endorsementll 
was cbanged lI-lthout the consent of the third en
dorser, who, for the convenience of renewlna- the 
note, had left bls blank endorsement with the mak
erK. equity will relieve him as aplnst the endorser 
wbo should have preceded him. Slagle v. Ru"t, 4 
Gratt. 274. . 

For nonpayment at maturity, a note was protested 
and 8ult brought on It. The maker made a partial 
payment and the payment of the balance was ex
tended to a given day. Upon failure of payment at 
such time, suit was agaln broulrht. The endor~cr, 
a nonresident. wa.~ Induced to accept service of 
proces~. wlthoutlnformationof the partial payment 
and extension of time, and juda-ment was obtained. 
Afterwards. with knowledge of tbepartlal payment, 
but In Iporanee ot the extension of time. the 
endor8er executed a deed of trust to secure the 
balance. The property was advertised for sale 
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de said deed 
entitled to ha e t 

V 

Held. that the endorser wa." 
see 01 d. De v. ar 

.\. grantee who bas beeu efr de by II an r 
ay m nt ac rt fe lty nd up"n a cbarge 

that his grantor Is lusolvent, and as Lans err d 
th t ns ra on Is n Id eg labl pur

chase-money notes to a tblrd perROn, for the purpvse 
Ii ra In tb rr tee m e oln uc th d 

person from asslgulng or transferring the nOles, 
d ve e m an 11 s ar ~ n ces ry 0 

protect sucb grantee. Dickenson v. Bankers' Loan, 
c. .., V 498 S E. p. 8. 

A court of equIty will Interpose by Injunction to 
r lie a In a d e on n e Ira st e 

ak r. wbere a written contract, without wblcb the 
maker co d t ke Is fe e la b be n 

t. Vatblr ZlIne, (\ Gratl. W1. 

M.. IN MATTERS PERTAINING TO EXECUTORS 
D D N TR TC S. n su U In n 

mlnh.tratlon bond for the benefit of dlstrlbutees, 
a 'If m er th ad In ra rs jn m t 

wa. .. rendered against the executors of the security 
ly, or e mo nt t I en ry 01 a 1 

In equity to Injolu this judlrIllent, It appearing by 
a n par s tie en n co nt co rt, a a 

nslderable part of the estate had been bOM fkh 
dlsbnrsed by th a In tr r, nd a y, a 

me f th dlstrlbutee~, relief was given, though 
no defence ha been m e la all G so, 

u .1 
WIIere a ludgment has been a ta ed ~ st-1 
ec or bo ro th er ex d state of the ~'JSets, 

and other cause", was unable to p ea at aw. 
ur f e It 11 fIo ref. PI et . S wa t, 

1 Rand. ~78. See Pendleton v. Stuart, (\ M.unf. S7'i. 
u ec or ga st bo j gm nl.~ a be 

ohtalned at law, may be relleved In equity upon 
b ow II t at set su ie to ay led ts 
tbe estate came Into his hands. but tbat a large por-
t n th m d en In r ov ed y pa 
mount title. Royall v. Johnson. I Rand. 421. 

n e tor ro gh ul on rt n te 
teN tate. to which tbe defendant pleaded credits for 

ta p m ts ac rd c 71t a w tt co
tract between himself and tbe deceased for the 
l.~ar f t d e d d reg >4. ur Ah 
him. ~'ld that bls claim as residuary legatee be a 
he -0 • H d. at er wa. 0 as fo ell tab 
I erf rence by Injunction. Miller v. MUler. 25 W. 
Va. 4116. 

h e a ur Ivln partnerquallfles as adminlstra· 
tor with the 11 annexed nd es t.~ eq ty 
e ab b nd nf ce lal a~alnst bis testator's 
e~tate and toset a."lde conveyances de y h m. 
p ce Is ho tT--~t d th rlty nd the con· 
trol of the court. and Wlll be restrained by n unc-
t n f m oc dl t Be tb ea es te "'~fo 
there Is an adjudication of the matters In contro
\ Sy et en 1m If d e vis a I at 
Watson v. Fletcher. 7 Gratt. \. 

te tat b Is 11 ec d at sf m au 
be kept for five years. or longer If his executor 
't ua_t p pe. an cu va d hi wi w r t 
HU port of bls family. at the end of wblch time the 
l'xecu r as est v. _ h w to ell be ar 
a d each child arrived at the age of twenty-one 
years e s ou h e b s re f t e ate T 
W 0 ltv doth farm and cultivated It for five 

. Years. and tbe aides ch d s hi a f w nt 

tor offered the land for sale. Hd4. that If It was the 
osl e ty f t e cu r t el he III n t le 

to pay the oldest child hIs share of the estate. the 
e tor cti g I go t h. nd eln of pi u 

that the Interests of the family required the sale. 
nd a op on o..lel d pr ed y e 

dence It would be an uncalled for and im~r 
erc se f POwe n ch ce r I rf e d 
b~t1tut bl dis etlon in tbe pla e-of that of the 

executor. D xon v. Mc ue. 4 rat .wo.. 
Annjcn forf altrtorn 

the ground of a deficiency of assets. sbould not be 
ad pe et 1. to lY ti 8S S S U )m to 

bls bands, reserving to the creditor liberty to show 
ch ass ts a 8ci f III t w. Ha 0 T. 

Goode. 4 H. & M. 460. 

A sta r _.Jqu ath d s ve to s n r e. 
the remainder to bls son's children The ex"'CUtor. 

eln&" appre ns t at e son wo d......:11 e 
lay to ers ns bo 0 Id c ry them out of the 

state, applied to a conrt 0 eqU ty restr .... n m 
om 0 In an to com el m &"I e cu-'ty 

that the property shonld be forthcoming at hla 
at fo tb eg ee n m nd, e ~ r 

alle&"lng that he had never assented to the l~. 
d e eg ee or lIf al &"In t ted 

assented thereto. Hdtl, that If the executor had not 
se ed 0 t 1 ac h ha - a aI re ~ at 

law to recover tbe subject, and If he had assented 
It t 1 at f 11 th t en en re to 

the beneflt of tbe le&"ateesln remainder, and tholllrll 
ey Ill' t tao he ou to Ie( re e 

subject to them In remainder, the execntor coUld 
t so BI op . B bo 1I1 Ill' 184 

N. 0 E RJ N !Q CI 1 ,,, ,R Y 
COMMITTEE OF INSANE PERSON.-Altholllrh the 

po tm nt a m tt fo n sa J::SC: is 
made without notice. and Is therefore void. au 

n tio w n 11 to est in the xe lee of 
powers under snch appointment, as there is an 

eq te em y la. n v. cC W. a. 
416, 12 S. E. Rep. 728. 

O. IN MATTER8 PERTAINING TO WIFE'S 
o RI G S. l'b eq ta e va ete I

tate of a married woman \s the creature of a coun 
e It an n wi st .dl t ov 10 of 

section 2U99 of the Code. an injunction wtll alwan 
. Ir1 nt w n ec sa to pro ct Id or 
force any equitable estate or Interest whIch she may 

ve C< rts felt ha ng nc cq re ju I

diction never lose It because jurisdiction of the same 
att ral gtv t ou s la u ess he ta te 

conferrln&" huch jurisdiction uses prohibitory or 
str ttv wo s. Ftl r v yl ,9 Va 58. S 

Rep.-. 

Where a party has actnal noUce of an order of 
I un tio a ho h Y ot av b - n t 
served. or be defectivelY served upon him. the order 

co s er Iv on 1m fro t me S h 
an order Is a sumc1ent incipient sequestration of 

e v bl pe on s ar e tat of rr 
woman. such estate tben being specillcally pro

ed " in by er re or y b I I :q y. 
pnrC"haser of such property at a sale made under a 

ed tr t, lth n Ie e 0 de of 
junction. acquires tbereby only sucb rtgbt, as 
; aI t pi nti In e It, t e ult of e 
trust creditors may. on hearln&" the cause, be held 

co er Os )n v. as oc 98 W. a. •• 
o '>ei t nt -on ye sid. nd then the execu- S E. Rep. 701. 
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Sums decreed to be paid as alimony should be 
chaIll'ed upon the lands of the husband. but It Is 
error to enjoin him from dlsposlne of or encum
berln&' his real estate. unless the facts of the par
ticular case show It to be necessary or proper. 
TrImble v. Trimble. 117 Va. :1117. 88 S. E. Rep. 581. 

P. IN PARTNERSHIP MATTERS.-Where an lu
solvent member of a IIrm. without the conseut or 
Jmowledee of his partner. wrone!ully obtains a 
bank certillcate In his Individual name for part
nership funds and transfers It to a forelp bank. 
equity will enjoin the appllcatlon of such funds to 
the payment of Buch certillcate, until the partner
IIblp can be settled In a suit for that purpose. Grobe 
v. Roup, " W. Va. 1117.28 S. E. Rep .•. 

A court of equity may restrain one partner from 
perBistln&, In a course Jeopardlzln&, the rI&'hts of 
another or deprlvln&, him of his due share In the 
dJrection of the business. Tillar v. Cook. '1'7 Va. 4'1'7. 

Q. IN MATTERS PERTAINING TO CREDITORS. 
-A creditor of retail store keepers purchased their 
stock of eoodB, obtained credit for his debt and as
sumed certain of their debts. Wholesale mer
chants, with only personal demands aea1nRt the 
storekeepers, obtained an Injunction and had a re
ceiver appointed to take chaIll'e of the &'OOds and 
sell the same. There was no evidence of fraudu-

• lent Intent. Hdd, that It was error for the InJunc
tion to be lrI'anted and the receiver appointed. 
Rorrer v. Gunenhelmer. 87 Va. 6118, III 8. E. Rep. 10M. 

Process In a forelp attachment was served upon 
a carnlshee havlne property of the absent debtor 
In his handa. Afterwards. other creditors sued out 
attachments at law aealnst the same party as an 
abscondlne debtor, whll;h were served upon the 
same earnlshee. Before the forelp attachment 
was ready for hearlne. they obtained Judcments and 
aD order for the sale of the property In the hands 
of the &,arnlshee. Hdd. that the plaintiff In the for
elp attachment may amend his bill and enjoin 
the sale. Moore v. Holt, 10 Gratt. 284. 

A judcment debtor obtained advances from his 
millers to payoff Judcments &&,alnst himself. upon 
which executions had Issued, and the millers took 
an asslenment of one of the judcments to them
selves. These advances were obtained on the debt
or's crop of wheat, to be afterwards dellvered. The 
millers subsequently made further advances of 
money and produce to the debtor on the same 
account. After the wheat WaB delivered to the 
debtor. and before any settlement of the ac
counts between them. the millers sued out execu
tion on the judll'ment asslped to them all'alnst the 
debtor. JI.ld. that an Injunction Iles to restrain 
the execution of the judcment until a settlement of 
the account between the debtor and his millers can 
be had before a commissioner. and upon such ac
count beln&, returued. the Injunction should be 
dissolved In whole or In part. or perpetuated. accord
Ine to the result of lIuch account. Isler v. Willis. J 
Pat. &H. 4lI. 

A court of equity will not restrain a creditor from 
enforclnll' the payment of a debt for which he has 
obtained a decree. or which the debtor admits to 
be just and due. until the creditor has acknowledll'ed 
tn wrltlnll' his liability In another and wholly differ
ent transaction. or furnished to the debtor written 
evidence of It. Solenbereer v. Herr (Va.).:117 S. E. 
Bep.889. 

A creditor cannot obtain an Injunction to restrain 
his debtor from dlsP08lnll' of his property until he 

has Ilrat proceeded as far as he can at law. To 
enjoin his creditor from dlsposlne of real prollerty. 
he mnst have obtained a jndcment at law: to 
enjoin blm from dlsposlne of personal property. he 
mnst have obtained a Judcment and execution. 
Rhodes v. Cousins. II Rand. 187. 

Where. pendlne an Injunction to a judcment at 
law. the plaintiff In equity pays a part of the judll'
ment debt, the Injunction should be perpetuated aB 

to the sum 80 paid. Taw v. Beverley. J Leleh I!I!. 
It Is error to lrI'ant an Injunction &&,alnHt tbe 

collection of a whole debt, where the debtor setK up 
a defence to a specilled part onlY; the Injllnl'tlon 
should be allowed only as to the part speclllf'd. 
Hutchinson v. Landcraft, 4 W. Va. 812. 

R. TO PREVENT OR REMOVE CLOUD ON 
TITLE.-Equlty will Interfere In advance. by In
Junction. to prevent a cloud from bel nil' caston title. 
upon the same principles on which It will remove a 
cloud already restine on such title. Moore v. Me
Nutt, 41 W. Va. l1li6, 114 8. E. Rep. 1182. 

See ftlJ)t'IJ. title. "Aea\ust Taxes": fl\l'rG. title. 
'·'AealnRt Collection of Purchase Money 00 Failure 
of Title." 

S. AGAINST SALES UNDER TRUS'l'8.-Where 
personal property Is conveyed by a deed of trust. 
and a claim Is set up by a third person. a court of 
equity oueht not to enjoin a sale under the deed, 
but should leave the party to his remedy at law. 
Poaee v. Bell. 8 Rand. Ii8IL • 

An Injunction will not lie to prevent the sale by a 
trustee of a tract of land conveyed by a deed of 
trl1&t, where tbe title to the land offered for sale and 
the debt for which It IB about to be 80Id are botb 
undisputed. merelY because the debtor claims that 
he Is entitled to a conveyance from the eredltor of 
a parcel of land adJoInlDll'. To entitle blm tn an 
lujunction In such case he must further allell'e that 
the land offered for sale will not brlnll' a fair ,.rlce 
unless 80Id In connection wltb the parcel of land 
adjolnlnl'. claimed by him. and also that he I~ uu
able to pay the debt and tbus prevent tbe Kale. 
Shonk v. Knleht, 12 W. Va. 8117. 

A court of equity will erant an Injunction to pro
tect tbe Interest of the purchaser at a foreclosure 
sale before It has been conllrmed. as a&,alnst an 
execution sued out by the creditors of the mortlra
gor. Crews v. Pendleton. J Leleb 297. III Am. Dec. 7,.0. 

Where tbe &,rautor In a deed of trust conveys all 
his property to a trustee for tbe benelltof hili erell
\tors with power to sell the same Immediately. b .. will 
not be permitted to enjOin such sale merely beea use 
the amount of his debts. their priOrities. and the 
persons to whom tbey are due and owlnl' have not 
been ascertained. the amount to be raised by snch 
sale Is uncertain. and the lell'a1 title Is outstandlull' 
In trustees In prior deeds of trust. Sandusky v. 
Faris (W. Va.). sa S. E. Rep, 58lL 

Where an Injnnctlon ha. .. beeu awarded to IItay a 
sale under a trust deed until certain accounL'I have 
been settled. tbe court may proceed to full rellt'f 
and render a personal decree for the balance due 
from the debtor beyond the sum realized by the 
sale under the truBt def'd. Beecher v. Lewis. 84 Va. 
880. II S. E. Rf'p. 387. 

Equity will enjoin tbe sale of a portion of the prOIJ' 
erty under a deed of trust. where lIuch sale would 
render tbe residue of tbe property valuele88 and 
the circumstances require that tbe propertY should 
be 80ld as an entirety. Anchor Stove Work.. v. 
Gray. II W. Va. 4GB. 
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Advertlaement-Advertlsement 01 Whole Property 
Wbee Only ... rt to Be SoId.-A court of equity will 
not enjoin a sale of property under a trust deed on 
the ground that the trustee has adverti'led to sell 
ali of the property, while the law authorizes the 
sale of only so much as Is necessary to satisfy the 
debt secured. the presumption being that the trus· 
tee wUl Hell no more than Is nece8llary. Moore v. 
Barksdale (Va.). 25 S. E. Rep. 629. 

Salll_Lenlrtb 01 Tlme.-No general rule can be 
laid down as to the length of time property should 
be advertised for sale. Ordinarily a direction to 
"<Iuly advertise" I. suftlclentiY complied with by 
advertising In accordance with the prevailing cus
tom adopted by prudent men In the management of 
their awn affairs. or by following the rule of courts 
In relation to sales of like property In the jurlsdl~ 
tlnn In which the property Is sltuated~ Wilson v. 
Wall. 118-Va. -. 7 Va. Law Reg. 'S. di.approtlffltl Morriss 
v. Inll. Co .. 90 Va. 8'70. 18 S. E. Rep. SA. 

Pallure to Olve Orantor Notice No Oround for laJaac
tlon.-A court of equity will not enjoin a sale nnder 
a trust deed for failure to IlIve the grantor notice. 
uules" It appears that the grantor rehldes In the 
couuty. Walker v. BOIfgess. 41 W. Va. 588. !S S. E. 
Rep.liI5O. 

Unpropltlou Time of Sale No Oround for InJunc:tlon. 
•. AD Injunction will not lie to prevent a sale of real 
e~tate under the provisions of a deed of trust. on 
th~ ground that money I .. scarce. and that. In con· 
sequence of the largecallh payment required. a sale 
at that time will reKult In great If not Irreparable 
la..8 to the owner of the property. Muller v. Bayly. 
21 GratL 1i!1 : Caperton v. Landcraft. S W. Va. MO. 

A trustee 18 not entitled to an Injunction against 
a Hale for cat'h under Va. Code 1813. ch. 113. I 6. on 
the ground that the sale will be greatly Inequitable. 
Ina!lmu~h as real estate. sold for cash at a time of 
great financial depre8ll10n. must be dlKposed of at 
an unneces~ary sacrifice. Muller v. Stone, N Va. 
834. 6 R. E. Rep. =-

Inlldequac:y 01 PrIce No Oroand for InJunction. -An 
Injunction wlll not lie to restrain the conveyance 
1lY a. trnstee of lots sold by him under a trust deed. 
because of the Inadequacy of the price bid, and be· 
cau"e the lots were offered together In bulk. where 
no fraud Is shown. and the sale appears to have 
been open and fair and made In accordance with 
the terms of the trust deed. and It L~ not alieted or 
l>roved that anyone elKe wonld have bid more bad 
the lot.~ been offered for sale separately. Old 
Dominion Inv. Co. v. Moomaw (Va.). 25 S. K Rep. lifO: 
Laliance v. Fisher, 29 W. Va. 1i12. S S. E. Rep. 775. 

Usury .. Oround for InJunc:tlon.-A trust deed was 
executed to secure a debt usurious under Va. Code 
IMT.I. ch. 137. which. by section 9 thereof, exempts 
tbe borrower from paying any Interest. and directs 
all payments to be deducted from the \>rlncipal. 
An Injunction wall awarded to prevent a sale under 
the truKt deed. Il,U. tbat by Va. Code 11187. I 4204. 
the mode of procedure Is charlred to conform to I 
282"~. wblcb dlspenRes with a jury to try the Issue of 
"u~ury or no usury." Edmunds v. Bruce. 88 Va. 
1001. 14 S. E. ReP. 840. See Meem v. Dulaney. 88 Va. 
674. 1-1 S. E. Rep. 368. ~ee also. monographic ftot~ on 
"Usury" appended to Coffman v. Mlller. 26 GratL 
OOH. 

A penlon borrowing money on an usurious con· 
tract \.rocured the bond of a third penoon which he 
transferred to his creditor In part payment of the 
Wlurlou8 debt. giving his own bond. secured by the 
deed of trust. to the third person for the same 

amount. At the Instance of the nsurlous creditor. 
the obl\lfor In the transferred bond directed a sale 
of the trust property. Held. that eqnlty will enjol. 
such sale and restrain the nsurlous creditor from 
enforclng the payment of the transferred boDd. 
Cabaness v. Matthews. II Gratt. 825. 

An Injunction to restrain a trutltee from seUlDr 
land under a deed of trust to secure a debt on the 
ground of usury should be dissolved. 80 that the 
crel\ltormay enforce hili rllfht under the trust. where 
ltappears that there Is no usury In the debt. and no 
other creditors are Interested In the case. Watter· 
son v. Mlller. 41 W. Va. 11& S. S. E. Rep. 678. 

Partte..-Where a bill Is brongbt by an admlnbl
trator to enjoin a sale of real estate under a deed of 
trMt In tbe nature of a moNage. on the lrl"Oand 
that the Indebtedness was paid by the Intestate ill 
his llfetlme. the heirs are neceB8ary parties. beiDr 
the owners of the real estate and directly Inter
ested In the result of the controversy. Stewart T. 

Jackson. 8 W. Va. •. 
DIssolution of t ... IDJanc:tlon.-Where the alleca· 

tlons of the bill upon which an Injunctfon Is 
obtained. restraining a sale of real estate under a 
deed of tru"t In the nature of a mortgage. are folly 
denied by the defendant's answer. and are Dot sup. 
ported by evidence upon the bearing. the injunction 
shOUld be dlB8oIved. H\lfh on Injunctfons (N Ed.)· 
186: Arbuckle v. McClanahan. 6 W. Va. 101. But 
where It Is necessary to ascertain the amonnt due 
from the debtor and for which the sale should be 
made, It III regarded as premature to dlsRolve &Jl 

Injunction restraining a sale under a deed of trasL 
althoQlfb the grounds npon wblch It was cranled 
are not maintained. and the Injnnctfon should be 
retained until such amount Is ascertained. H\lfh 
on Injunctions (Sd Ed.) l!II6: White v. Mechanics'. 
etc., Ass'n. 21 GratL ISS.. 

T. AGAINST COLLECTION OF PURCHASE 
MONEY ON FAILURE OF TlTLE.-"The nnmerous 
adjudged cases on this subject will show that this 
court ha .. gone very far In staying tbe collectfon of 
the purchase money for land upon proof of a defect 
of tbe title where no Bult Is pending, or even threat· 
ened. But even here a distinction has always been 
made between an Injunction to a judgment for the 
purcha. .. e money and an Injunction to a sale under a 
deed of trusL In the latter case the court Inter· 
feres the more readily upon the ground of remo,"· 
Ing a cloud upon the title. In order to prevent a 
sacrifice of the property; wbereas. In a like case. 
tbe court will not Interfere with the vendor In 
enforclnl' his judgment. since the doubt about the 
title may eventually turn out to be frlvoloull and 
groundless." Rosenberger v. Keller. 33 Gratt. ... 

A court of equity will enjoin asale under a deed of 
trust IlIven to secure the purchase money of land. 
where there Is a cloud upon the title whleb woald 
occasion a sacrifice at such sale. Faulkner v. Dam 
18 Gratt. 8&1. 98 Am. Dec 698; Miller v. ArIo'Ie. • 
Le\lfh 460: Gay v. Hancock. I Rand. 72: Bryan T 

Stump. 8 GratL 141. 
Where there Is a cloud on the title. uncertainty » 

to the debts secnred or tbe amounts thereof. or a 
dispute as to priorities. the aid of eqatty may be 
Invoked by any person Interested. to enjoin a sale 
under the trust deed nnUl such Inpedlmenu. to a 
fair sale are removed. Bnt unless some such 1m· 
pediments exist, It Is not the duty of the trustee. ill 
every case where there are liens on the trnstsllbject. 
to Invoke the aid of equity before making s:&le 
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1ft f'/Ji.. Muller v. Stone. 84 Va. SU, II S. E. Rep. 223: 
Shultz v. HanMbroulI'h, 33 Gratt. 5117. 

'l'he rill'bt of a vendee of land to have an Injunc
tion to protect blm from tbe payment of the pnr
chase mone,', upon proof of an actnal outstandlnll' 
"ullerior title In a tblrd person, Is now the estab
lished doctrine'fl our courts: Yet his rill'ht to such 
relief must depend upon tbe equity of his case. 
Keyton v. Brawford, Ii Lelll'h 89. 

Equity will enjOin tbe collection of the purcba .. ,e 
money of land on the &'rOund of defect of title. where 
the vendee bas taken possession under a convey
ance from the vendor. with lI'eneral warranty. If 
the title I" questioned by a suit eltber prosecuted or 
threatened. or If tbe purcbaser can show clearlY 
that the title Is defective. Klnports v. Rawson. 211 
W. Va. 481. I S. E. Rep. 811: Wamsley v. Stalnaker. 
Sf W. Va. 214: Ralston v. Mtller.8 Rand. 4f. 15 Am. 
Dec. 'TIN. 

Where the II'rantor In a deed conveys land with 
.ceneral warranty. and the &'rantee asslll'ns to him 
the bonds of a third person In payment of tbe pur
cbase money. and the title to a part of tbe land Is 
afterwards discovered to be clearlY defective. the 
crautee may enjOin the collection of MO much of 
sucb bonds as will compensate blm for the land to 
which tbe title Is defective. Clarke v. Hardll'rove. 
7 Gratt. 8l1li. 

Where a suit Is broulI'ht to restrain tbe collection 
of tbe purchase money of land on tbe &'round of 
defect of title. and that the title Is questioned by a 
suit pendlnll' or tbreatened. tbe bill must allell'e tbe 
II'rounds upon which Buch pendlnll' or tbreatened 
suit Is based. which must be sucb as would put a 
reasonable man In jUllt apprehension of the loss of 
Ills land. Kinports v. Rawson. 211 W. Va. 481. I S. E. 
Rep. 86. 

Where the lITantor covenants with the &'rantee 
for lI'eneral warranty of title and that the land 
"sball not be subject to any lIablllty from Incum
brances now thereon." and there are recorded 
judll'ment liens on tbe land at the time of the con
veyance. equity 11'111 not enjoin tbe collection of a 
judll'Ment ualnst the &'ran tee for tbe purcbase 
money of tlie land. unless tbe bill sbows tbat the 
II'rantor has no other lands sutllclent to satisfy such 
judll'ment liens. and that he Is pecuniarily unable to 
pay tbem. Wamsley v. Stalnaker. 24 W. Va. 214. 

Where. by an &llTeement under seal between the 
vendor and purchaser of a tract of land. It Is cove
nanted. tbat If any part tbereofshould be recovered 
by law from the purchaser. tbe vendor will abate 
or refund In proportion. and tbat be will not bring 
~ult upon tbe bond for tbe purcbase money until the 
quantity of land which the purchaser Is to get Is 
ascertained. provided tbe purchaser prosecutes a 
flul t for tbe purpose In a reasonable time. a court of 
equity will enjoin a premature Bult on tbe bond. 
and If It appears tbat the purchaser prosecuted bls 
.!Ultln a reasonable time. and could not recover the 
land. tbe court will decree tbat the Injunction be 
1)erpetuated. tbat the money paid be refunded. 
that the bond be surrendered and cancelled and tbat 
tbe contract be rescinded. Bullltt v. Sonpter; 8 
Munf.54. 

A vendor In consideration of a certain price per 
acre to be paid blm by tbe vendee undertook topro· 
cure a third perRon who was In possession of a tract 
of land as owner tbereof to make a I'ood deed for 
tbe same to the vendee with lI'eneral warranty. 
The vendor purchased tbe land from sucb third 
])arty, paid the purchase money. and directed him 

to make tbe conveyance to tbe vendee, which was 
made accordlnll'ly with lI'eneral warranty. Tbe 
vendee executed to the vendor bls notes for the 
price &llTeed upon between them. and took poges
slon of the land. wblch he beld without eviction or 
disturbance. HIld. that equity will not enjoin the 
vendor from collectlnll' the money due him by the 
vendee. whatever may be the defects of such third 
person's title to the land: and. tbat no eviction. 
or disturbance of the vendee's possession bavlDJl' 
taken place. defect of title Is no II'round for bls com
Inarlnto equity aarainst such third person. Lonll' v. 
Israel. " Lelarh liM. 

A testator devised an nndlvlded moiety of 8peclftc 
lands and mills to the defendant. who In turn sold 
his Interest to tbe plaintiff. specifying tbat as MOon 
as tbe plaintiff paid the purcbase price. the defend
ant would make a 11'004 and sutllclent deed of con
veyance of his Interest. The testator left a cblld 
born after the will was made. His widow renounced 
the provision made for her by tbe wtll. and her 
dower was aBlIlgned to ber principally out of the 
lands devised to the other children. After tbe con
tract between the defendant and the plaintiff was 
made. tbe arnardlan of the Infant children asked to 
bave the wldow's dower reasslarned and tbe after
born child claimed her sbare of the estate as pre· 
termltted by the wilL HUd. that the plalutlff was 
entitled to Indemnity aaraln8t these incumbrances. 
and to an Injunction to restrain the collection of 
tbe balance of the purchase money, until the extent 
of his loss from sucb Incumbrances could be ascer
tained. Price v. Brownlnar • .( GratL 68. 

Where a purcbaser of land II'lves bond and secu
rity for the price without arettinar a 1I'00d title. he 
may bind bls surety, as well as himself. by walvlnlr 
such title as he mllrbt otberwise bave Insisted 
upon as a condition precedent to tbe payment of 
the money. If. therefore.lJ,e does not appeal from 
an order dlssolvlnar an Injunction. Which was 
arran ted him for the want of title, his surety bas no 
riJl'ht to anotber Injunction for tbe same &'round. 
But. in such case. the purchaser. or the surety. 
bavlnar a lien on the land for Indemnlftcatlon. Is not 
precluded from obtalnlnll' such conveyance as he 
can show himself entitled to. notwltbstandlnll' tbe 
dissolution of the Injunction. Ross v. Woodville. 4 
Munf.lI24. 

The obllll'or In a bond for the purchase price of 
land lI'ave a new bond therefor to an asslll'nee of the 
Original bond. after several Intermediate asRlgn
ments. and the orlll'lnal bond was canceled. renewal 
belnll' made In consideration of further Indulll'ence. 
Upon the Institution of an action on a new bond. 
the obllll'or broulI'ht suit to enjoin the judJl'ment. on 
tbe &'rOund of an encumbrance on the property. the 
purchase of wblcb formed tbe consideration of tbe 
bond. allell'lng that he was Ignorant of tbe encum· 
brance at tbe time of tbe purcbase. It appeared 
that the encumbrance was a mortgall'e made by 
the obllgor's brotber. who had formerly owned the 
land. and who bad become surety In tbe new bond. 
wblcb mortll'all'e was recorded In the otllce of the 
obligor. who was clerk of the connty court. and It 
did not appear that the asslarnee who took the re
newal of the bond bad any notice of the encum
brance. H81d. that tbe obllll'or wa., not entitled to 
relief In equity. Washlnarton v. Pollard. Ii GraU. 
482. 

A ne&'ro man was conveyed by deeds of trust to 
secure debts amounLlng to more than his value. 
and tbe arrantorsold him. and the purcbaserpald to 
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"subject to be dealt witb as tbe court sball direct." tbat both were principals. and jud&"ment was ru· 
Dudley v. Miner. 98 Va. 408, 25 S. E. Rep. 100; Great dered in favor of tbe plaintiff for a part of the nm 
Falls Mfll'. Co. v. Henry. 15 Gratt. 6'75; Parsons v'l paid. tbe defendant. bavinll' made no defence. can· 
Snider. 41 W. Va. lil7. 28 S. E. Rep. lJ8,r;. not obtain relief In equity. altbouab he shows tIlat 

A defendant In an action at law wbo has a distinct be was the surety. and the plaintiff in the action at 
equitable defence as well as a lell'al defence should! law the principal. unless be allelres and proves suJII· 
not be required. as tbe price of comlDll' into equity I cient reasons for bls fallure to defend at law. 
to enjoin tbe proceedinp at law. to confess judlr' Turner v. Davis. '1 Lellfb 22'1. 80 Am. Dec. IiOI.. See 
ment at law. In sucb case It Is not safe to require also. Morlran v. Carson. '1 Lelll'h 138.. 
him to confess judll'ment and It Is error to require Where a party bas been fully beard in a coartof 
It. and even In proper cases for sucb confession. it law In a case In wblcb tbe rule Is the same in eqult)' 
sbould not be required uncondltioually. but the as at law. be will not be' permitted to IrO Into a 
order requlrlnll' such confession sbould provide court of equity on the same controverted point>. 
tbat the ludlrment Is to be thereafter dealt with as Morris v. Ross. 2 H. &: M. 408, 
tbe court of equity may direct. Dudley v. Miner. After a verdict for tbe plalntllf In an action 11011114· 

va Va. -lOS. 25 S. E. ReP. 100; Thornton v. Thornton. SI Inll' In damqes. and a refUSal by the court of law to 
Gratt. 212; Staples v. Turner. III) Gratt. 880; Great Irrant a new trial. a court of equltyoDll'ht cautlollSl7 
Falls Mflr. Co. v. Henry. 25 Gratt. 575; Warwick v. to Interpose. Meredltb v. Jobns. 1 H. & M. Ii85.. 
Norvell. 1 Rob. 908; Robinson v. Bralden. 44 W. Va. Jud.rment was recovered by lhe assignee of a 
188, 28 S. E. Rep. '1118; Knott v. Seamands.211 W. Va. bond lriven for tbe purchase money of land. theoon
til: Miller v. Miller. 25 W. Va. 41J11. See Hllrb on tract for wblcb was rescinded. H.U. that tilt 
InjunctioDS (2d Ed.) 46: Warwick v. Norvell. I oblilror is not entitled to enjOin tbe judtrment IS 

Lellfb 116. alrainst the assllrDee. nor should the oblilror be per· 
Il I .. error to require tbe defendant In an action at I mltted to enforce payment to himself by the 

law on notes to confess jUd.rment at law as a condl'l asslll'nor. until he bas paid the judtrment to the 
tlon prectdent to the continuance of an Injunction assllrDee. or released the assilrDor from his lIabllit1 
alfalust the action at law. wbere be denies alllla- as such to tbe assllrDee. Drake v. Lyons. II Grout. il 
blllty on the notes on account of fraUd. of whlcb I' Where a jud.rment InassnmPIIltlsrecovered upos 
the plaintiff In the action at law had notice at tbe an a.rreeme.nt, the defendant at law cannot resort 
time they were transferred to blm. Dudley v. to equity to set up the defence that there nefti" 
Miner. 93 Va. 408. 25 S. E. Rep. 100. was a complete contract between the partleL lie 

Where a defendant at law wa.'I required to confess milfht bave made that defence at law nnder tilt 
jndlrMent at law before the court would lrive him lreueral18l<ue. Mackey v. Mackey. 211 GratL 158-
equitable relief. he cannot. after a decree qalnst In an action of debt, the defendant pleaded a_· 
him. have the judlrment set aside because of lelral cial plea In bar. and tbe Issue joined thereon _ 
defences not made known to tbe court. Robinson found qalnl;t him. and jud.rment was rendered 
v. Bralden. 44 W. Va. ISS. 28 S. E. Rep. '/98. for the plaintiff. The defendant then exhibited a 

In such case. where an Injunction bas been bUlln chancery. statinlr. that. tboulrh be was unabl. 
lrTanted. and the chaucellor dissolves the Injunction to prove the matteraf his pleaon tbe trial at law. bt 
on account of the refWlal of tbe complainant to con. Is now able to prove It. without sUlI'lreatlnlr frand 
fess jud.rment at law. and there is an appeal from accident. mistake. or otberdrcumstances which ~ 
tbe order. tbe appellate court wlll not examine tbe vented him from establishinlr his defence at law. 
merits of tbe case. tboulI'h. at the time the order and praylnlr relief qalnst the judlrment. Tldd.. tb~ 
wa.~ made. the ca1l8e stood for hearlnlr. Warwick y. court of chancery had no jurisdiction toaTaDt relief 
Norvell. 1 Lellrh 116. in Buch a case. Norris v. Hume. 2 Lelab 334. 

V. AGAINST JUDGMENTS. Sam_Wbere Relief at Law Doabtfal.-A persoa 
Neceulty of Taklna Advantap of Remedy at Law.- returned as appearance bail. who denies that he 

A court of equity will not entertain a party seeltlnlr ever executed the ball bond. Is not precluded (rom 
obtalnlnlr relief In equity by his fantnlr to appear 

relief all'alnst a judlrMent whlcb has been rendered and plead non ,Jtt factum at law. after bem. Ill-
qalnst him In a court of law In consequence of his formed that bis name was subscribed to such bond. 

~:!:;::l~:~~:e!~u::!u~~!~~a:~~!~e!::!::~:~~ for If. in fact. he did not execute the bond. he had 
relrUlarly no day in court. and was. therefore. DOl 

founded in fraUd. accident. surprise. or some adven- bound to take any step for bls rellef. In a cue 
tltlous circumstances beyond tbe control of the whert' the remedy at law Is cOJ15ldered doubtfal. 
party be shown why the defence was not made in 
that court. Holland v. Trotter. 22 Gratt. 136: Moore when. the party applies to a court of equity. It ....w 

be too strict to deny bim admittance tnto that 
y. Llpscombe. 82 Va. 1W6: Dey v. Martin. 18 Va. 1: court for relief. Spotswood v. HlIrlrenbotham. , 
14a~on v. Nelson. 11 Lellrh 221: Mosby v. Haskins, 4 Munf. 81S. 
H. &: M. 427: Alford v. Moore. 15 W. Va. 00'1: Knapp v. 
Snyder. 15 W. Va. 434: Smith v. McLain. 11 W. Va. 
11:".4: Harner v. Price. 1'1 W. Va. 1123: Braden v. 
Reltzenberlrer. 18 W. Va. 286: Grafton v. DavlllSon. 
45 W. Va. 12. III) S. E. Rep. 1028. 

Equity will not Irrallt relief on tbe II'round of a 
defence. which mlll'ht have been made at law. un
less the plaintiff allelres and proves a Irood excuse 
for not havlnlr used it at law. Chapman v. Harrl
"on. 4 Rand. Il36. 

Where. in a proceedinlr by one person alralnst 
another to recover money which be claims to have 
paid as the surety for the latter. It was determined 

.5a __ PlIIlare to Bado .... Pa~ _ Boad.-A 

surety applied In equity for relief atralnst a judi!· 
ment on tbe lrTound that a payment was not ell

dorsed on the bond on which tbe judtrment .. ' 
rendered. H,ld. tbat this defence mllrbt haTe lites 
made at law. and is no lrTOund for rellef. Barnsbar 
Irer v. Kinney. 18 Gratt. lill. 

Sa_-Discovery of RKeipt after .. ...ac-t.
Equity may enjoin a jUdlrMent at law on a IfT01IDd 
of wblcb tbe party milrbt have availed himself~· 
fore the jury. where It appears that moral justlet 
and tbe hardship of the case requires such relief. a.; 
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.... here a receipt or other evidence b discovered lin Buch case \s y of or atll 

after the judgment. Barrett v. Floyd, B Call5S1. lIamson v. Appleberry. I H. & M. 206. 
.. 

S e-P y 0 y 0 ac:h ot E tied Re- Jad aU alne hro Fra ~W e a 
lIef.--To entitle one to relief In equity a&,alnst a I fendant. who ad a deq e r yaw, 
ju ent t law I_IN not Bumclent that Injustice been prevented from resortin&,to It by a fraudulent 
ha en e hi but mu hay een ilty pre tat! rpr Ise he p tiff Is e 
of no laches. and have done everything required of I t ed to eUe eq y. nde r v. add 
him to render effectual his defence at law. Canada Munf.418. I 0 
v ksd 84 74 S. Re 10' v. Wh the fen t n ac on pr 
Martin, 78 Va. 1; Wallace v. Richmond. ~ Gratt.1 ry n ml hav ucc ully ead non 
fJ7; Slack v Wood II Gratt. 40' Callaway v. Alex- factum to the action, but was prevented from dolnR' 
an , 8 L h 11 1 Am ec. by re en n 0 e pi tiff. Inj 

on lie res n t enf eme of 
It must appear that the omission of the defendant I judgment. Poindexter v. Waddy, 6 Munf. 418. 

to U hi elf of he d f nce t law was unmixed A bl or a nju on ju men btal ed 
wi any IIg e of mse r hi ent. his aln he p ntlff a n ex ted him 
rule Is absolutely Inflexible and cannot be violated. I surety, char&,ed that his principal had Induced him 
ev wh the j dgment Is manifestly wrong In sl the te fra len mlsr esenta. 
la r f or en eff of win to ns 0 th rpo for ch ote gl 
stand will be to compel the paymentof a debt which I and of the plalntlff's liability on acc01int thereof. 
the defendant does not owe. or which he owes to a t dl ot c &,e rov f and or mlsrepreaen-
thl par Ric ond qui Co. Ro on, lion the fend t to om not as 
S4 Gratt. 1>18; Gentry v. AUen. 32 Gratt. 2M; Braden I cuted. Held. that the bill stated no case for relief. 
v. Reltzenber&,er 18 W. Va. l!86. rimt v. R . old 4 Gratt. 46- See Jamesou v. 

re efe nt I nan a w h not eshl • S tt. 4 , 
u~ed du,e diligence In applying to a court of equity I The mere fact that the plaintiff Hues on a falae 
for I~c ry t sist hIs defence at law, he can- aim one hlch he knows has been previouody 
no fter ve t ag at h ob th d of lud Inv d by om nt rt. I ot S 

a court of equity to stay the proceedlnll"S at law. or I a fraud upon the rights of the defendant as to entl-
ha new trial. Green v Mallsle. 11 Gratt. 856. tie him to an Injunction against the prosecution of 

Arty 0 m tha pie dn If a In ch m. ans ayl 28W a. I 
an action at law. and who merely wrote to counsell Where the defendant In an action. on being served 
to defend him. Is guilty of such neglect as will pre· with process applies to his regular attorney to de-
clu him m t!f In ulty tan v. ers, nd . sta &,to hi oun fde ceo 
4 H. & M. 438. liS Informed by him that he Is employed as counsel 

\Vhere a decree for the sale of land has remained for the plaintiff but that he Is saUsfled with the 
un cut or f tee arR d a jun n Is stle f h efe an Ul t no d&'m 
prayed on the ground that the debt. for which the I agaInst him, and the defendant. relying on suc 
.. ale was ordered, has been paid tn full. the court assurances. makes no defence to the action and I" 
IIh d gr a t ora nlu on. d re the tare 0 e 1 me untl ter is 
cau"e to a commls"loner to ascertain what. if anY-I dered, the judgment wtll be enlolned. ollan". 
thing. Is still due on such debt. Buster v. Holland, Trotter, 22 Gratt. 136; Moore v. LlpMcombe. 82 Va. 
%1 Va. 6: D v. Min, a. I ee . Le Ba 

A party havln&' obtained an Inlunctlon toalndg-
1

4 H. & M. 458. 
ment at law upon the usual condition of a relea.~e of A prrson cannot obtain an Injunction a&,alnst a 
er . 0 to cut e r se. ndl the cre nde In use whl e w pa 
injunction SUit, be obtains a 8upen.edeas 0 the Udg'

l 
on the &,round that no process wa. erv n b 

ment at Jaw. bot does not perfect the appeal by where the return of the omcer and the recitals of 
glv th ecu . Tea rep d a Ica· e de e sh th e p ess se on 
tions by m for a rene aJ the per. eas'

l 
defendant, un eMS t e falb etur of s ce 

which are &,ranted. but he does not perfect the procured or Induced by the plaintiff. or he can 111 
ap 1. Inj tlon roc ed I nd d ded me ay co ecte wit he eptl 
aga nth ; an he rwa .. m th ten reston v. K rick. Va. ,27 . R 688.. 
years from the date of the jud&,ment. asks that he I Same-Relief by Injunction In Cue of By-blddlnl'.-
m ave wrl err to t jud ent aw, pIal ff. k n t ave eell of a chm 
wi ut II' ng s rlty. xcc or c . w h Is or ce In es t w sol t a on 
cranted. His laches In perfectinII' his appeal being I Induced by a by· bidder to bid an exorbitant price 
wi . de rat d rated d t ppl Ion r th . 0 of t def ants uspe nil' t 
fo e a a1. ving een, der e c m· me uld line ddln nor to vor 
.. tance. Improper. tbe court of appeals will. upon I plaintiff, Instructed the auctioneer not to let tht" 
mo n by e ap lee, mls e ap 1. R v. aves 801 a re nab rice he tlon . 
Re ,8 Gr 229 en loy tbe bid wi t a spe 

Same-Failure to Appeal.-If a defendant at law be I Instructions to do so. Ihld. tbat the judgment for 
ral Into rial tbe qenc f so of h wlt- e pu ase one houl e e ine nd h 
nCbse • to ose tert y he s mea vlt. Ie -8 side to exc of e an n I 
he may except to the opinion of the court. and pro· I directed to ~certatn a fair price. Hinde v. Pendle· 
cee to 0 n re In uper cou f co on n. W e 3, 
la • ut n tn c cer Sym . M gU H. Jud nt 0 Ined roul' c:c:ld or ake. 
&I. M. 180. _I judgment In an action at law on account'! will be 

A nju on ht to gr d 0 the lol on gr d 0 mls ke a d ml' I 
Itr d th he ntlff law s de bef the latl on pa f t un sce ned 
judgment Wa." obtained In his name; the remedy I after·dlscovered evidence, where such mistake, If 
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dlscovered In time. would have furnished &,ood relief. thou&'h he made no effort to obtain a new 
&'round for a new trial at law. The relief In Buch trial In the common·law court. White v. Washiaa'
case should be by reference to a commissioner to ton. 6 Gratt. 6CI\.. 
ascertain the real amount due. Rust v. Ware. 8 Where a defendant has no knowledlre of the exlst
Gratt. 110. ence of an action at law &&'alnst him until aflu 

In reducln&, to wrltlDlr a contract for tbe sale of jud8'Ment Is obtained. an in.lun&on may bea110wed 
land and the crops thereon. the undertakln&, of the on tbe &'round of surprise. Mosby v. Bask1Da. f H. 
vendor to put the vendee In possession of tbe crops & M. 4S'7. 
was omitted by mistake. and the l'endor did not put Erro_ua or Irrea'III_r ........ ts.-A court of 
tbe vendee In _esslon of the crops. wblch were of equity will not relieve gainst a iud8'Ment on 
the value of '100. as estimated In the contract. but the nound of error in law oulY: it must ~ 
recovered iud8'Ment for the whole amount of the pear tbat iustlce requires Its interposition. and 
purchase money gain at the vendee. Hdd. that the that tbe party was prevented from obtalnlDlr it by 
vendee was entitled to bave tbe iud8'Ment eniolned lepl forms of pleadlnlr. or by BOme fraud or mllP
to the extent of '100. Booth v. Kesler. 8 Gratt. 850. take. KincaId v. CUnlnlrham. t Munf. I. See abo. 

A court of equity will not relleve galnst a iud&,' Picket v. Morris. 2 Wash. lIIi6. 
ment on the nound tbat the defendant Wall pre- Equity caunot relleve galnst a jud.rment at law 
vented from maklnlr his defence at law by a mls· merely on the nound that II. was erroneous. even 
take of law. althoun It was a mutual mistake by thoulrh tbe plalntlff at law was not entitled to re
both parties to the snit. R. & P. R. Co. v. Sblppen. S cover. or not entitled In that form of action. and 
P. & H. 817. See also. Meem v. Rucker. 10 Gratt. Ii08. the jud.rment was obtained by defaulL To end· 

The fact tbat process was served on the wroDir tie the defendant at law to rellef in equity in SUell 

person. who makes no defence. but allows jud8'Ment cases. there mnst be some s1llrlrestion of fraud or 
to be taken galnst blm by default. and execution surprise. or some i'OOd reason aasJ.ped for the fail
bavinlr 188ued. i'!ves a forthcomlnlr bond. will not ure to make defent'e at law. Turpin v. Thomas. 
authorize an Injunction. Chlsbolm v. Anthony. 2 2 H. & M. 1811.8 Am. Dec. 816: Graham v. CltlzeDs· 
H. &: M. 18. Nat. Bank. 411 W. Va. 701. 112 S. E. Rep. 145. 

After the dissolution of one injunction. another A partner withdrew from a mercantile OODlpaD1 
was &,ranted to the same jud8'ment and made per- and was afterwards erroneously Included in a .. 11It 
petual. upon new matter not known to the complaln- &lr&\nst a new company formed by the other part. 
ant before the lirst was dissolved: it appearlnlr that nen. Hdd. that he may be relieved in equll1 
the contract in question. thoUi'h not tainted witb galnst the jud8'ment therein obtained. upon tbe 
fraUd. was founded upon a mistake in relation to i'round tbat one of the company prevented his mat· 
the existence of an important fact. of which both in&' defence at law by assunnlr him thaI. the matter 
parties were IlrDorant. Armstronlr v. Hickman. 8 would be adjullted. Lee v. Baird. 4 H. & M.. 4U. 
Kanf. 187. A person cannot obtain an injunction uatnst a 

Sam_Lou of lnatrument.-The IOS8 at the time decree rendered in a cause towbich he was a pa.rI1. 
jud8'Ment was recovered on a note of a written on the &,round that uo process was served on blm. 
greement between the maker and tbe payee of the where tbe retum to the olllcer and the recitals of 
note. relatinlr to tbe contract In pursuance of whlcb the decree sbow that the process was served on the 
the note was made. and wltbout whlcb the maker defendant. unless the false return of service 1rlU 

could not establish his defence at law. will author· procured or Induced by the plaintiff. or be can ill 
lze an Injunction galnst the iuda-ment. Vathlr v. some way be connected with the deception. ~ 
Zane. 8 GratL Si8. ton v. Kindrick. lit Va. '180. S'7 S. Eo Rep. Ii88. 

Jada-lIIents Obtldned throaCb lperance or Sarprl... A court of equity wlll not Interfere to aive relief 
-An Injunction wlll lie to restrain proceedlDIrB on a to a purchaser under a decree of a court havi.Qf 
JUdi'ment or decree obtained by surprise. Callaway jurisdiction of the subject. or to his sureties. for 
v. Alexander. 8 Lel&'h 114. 31 Am. Dec. CWO. See also. errors In the decree. or the proceedlnp nnder it. 
Kann v. Drewry. r. Lelll"h 298. where tbe report of the commissioners has beeD 

Equity will not enioln a jud&,ment at law on the conlirmed. Worsham v. Hardaway. Ii GratL 60. 
Irround that the defendant at law failed to make Where tbe plaintiff at law recovt'rs more tban he 
bls defence from IlrDorance of tbe nature of tbe IslnconRclenceentitiedto.andtherelsnostandard 
proceed In&' a&,alnst him. and a misapprehension of by wbleh a court of equity can ascertain bow far 
wbat was necessary to cbar&,e him. And a mere the judlrment Is correct. but only that it is an('Qn
averment In bls bill of tbe facts constitutln&, his sclonable to some extent. tbe jud8'Ment will be set 
excuse for not defendlnlr himself at law Is not sulll- aside ill wio. McRae v. Woods. I Wasb. 80. 
clent: be must prove them. Meem v. Rucker. 10 A court of equity will not Interfere in a qUestiOD 
Uratt. 508. For Iloleon this case. see Hla-h on Inj Dnc· purely lelral and wbere the case Is precisely th~ 
tions (2d Ed.) 1411. same as that decided by the court of law on the 

Equity will not restrain the collection of a judlr- &'round that tbe decision of tbe court of law wu 
menL thoulI'b the bill states tbat tbe complainant erroneous. Terrell v. Dick. 1 Call 114& 
was IlrDorant of facts wblcb would conRtltule a per· "adClIlents Obtlllned throa .... NeKltaeace. nlRab. 
fect defence to an action at lawaa-alnst him until or P,..a4 of Attorney.-An Injunction will not lie 
after judll"ment bad been recovered. unless It be against a iDdlrment at law nn account of a mistak~ 
furtberstated tbat tbe complainant bad. before the of an attorney. It appearinlr tbat the defendant 
rendition of the juda-ment. used due dlll&,ence to was plltl'of nelrllgence. Wallace v. Rlcbmond. 
aIIcertaln the facts necessary to bls defence. 28 Gratt. 87. See Ayres v. Morebead. T1 Va. __ 
Slack v. Wooll.9 Gratt. 41). Tbe errors of counsel as to questions of law aD 

Wbere tbe defendant In an action at law on a furnlsb no ground for relief III equity: for tbe 
promise founded on a &,amlnll" consilleratlon Is sur- party wbo takes advice must abide by the couse· 
I.rlsed at the trial. and tbere Is a verdict and juull-; quences of It. NlI:obon v. Hancock. 4 H. 4; K. 4111. 
ment slI"alnst blm. he may come Into eQuity for I An attorney broulrbt a bill to enjoin thecollecUoD 
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of a jndl'1l1ent on a note for llin. Iliven by him and 
others to meet the balance of a protested note on 
which they were sureties. it appearlnll that not~s 
for collection had been placed in his hands to enable 
him to pay off the orlillnal note. and that he had 
collected them and procured the execution of the 
~ note. whUe such sufllclent funds were In his 
bauds. Held. that' he was not entitled to relief in 
equity. Thompson v. M. & M. Bank, 8 W. Va. l1li1. 

Sa __ Rellef Orsated Where Defelice Prevented by 
Auuranee of PlslatlW.C:Oua .... -Where the defend
ant at law has been prevented from maklnll his 
defence by the aRIIurance of promiseS of the plain
tiff's counsel. the court will relieve him. Moore v. 
LIllIIcombe, lIS Va. 646: Dey v_ Martin, 78 Va. 1: Hol
land v. Trotter. 12 Gratt. 1l1li. See also. Lee v. Baird, 
• H. & M. 458. 

Void Jadpeata or Orders.-A judl'1l1ent pro
nounced by a justice, without service of process on 
tbe defendant or notice to him Is void. But as such 
Judl'1l1ent may be set aside, even when rendered 
upon the verdict of a jury. by the circuit court. 
upon a writ of urlio1'tJTl. the defendant In the 
judllment cannot obtain relief aarainst it In a court 
of equity. Kanawha, etc., Ry. Co. v. Ryan, II W. 
Va. lIM. 8 So E. Rep. 112f. 

Where the order of the cOllrt appointiDil a trustee 
1n the place of Olle who has died ISllot In accordance 
with the requirements of the statute. and therefore 
... old. a sale made by such trustee should be perpet
uallY enjolned_ Pitzer .... Lonn, 86 Va_ 97., 7 So E. 
Rep. 1186. 

Althoullh the pleadlnllB and proof In a suit by a 
... endor 10 subject land to the payment of the pur
chase price do not authorize a personal decree 
ualnst the defendan t for the detlclency after sale, 
yet. where the court has jurisdiction of the parties 
and the SUbject-matter, the rendition of such per
sonal decree Is merelY an error for which relief 
may be bad under Va. Code 1887. I 8451. and hence 
Injunction will not lie aninst such decree. Preston 
v. Kindrick, IN Va. 780, 'Z1 S. E. Rep. 1188. 

Jad.-taby Def.aJtor Coafe.sslon.-An Injunction 
·wIll not be awarded anlnst a judl'1l1ent by default 
upon a summons directed to the sheriff of another 
county than the one ~'here the action Is brouwht, 
althoullh the summons was Issued contrary to law. 
as the judl'1l1ent. thoullh erroneous, Is not void. and 
the defendant has a complete remedy at law by 
motlou under Va. Code, 18451. Brown v. Chapman, 
90 Va. 174, 17 So E. ReP. 8Ii5. 

The collection of a judl'1l1ent by default on the 
agreement of the defeudaut to transfer a note will 
not be enjoined merely because of the failure to 
make such transfer. Equity rellards as done that 
which oUllht to be done. and the note, by the allree
ment to transfer, became the property of the plain
tiff, and the defendants held it simply as trustees 
for his beneAt. Rollins v. Nat. Casket Co., 40 W. Va. 
Il10, 21 S. E. Rep. 'lIS. 

In 1_ a creditor sued a partnel'llhlp In debt. 
The sheriff returned on the process. executed on 
one by leavlnll a copy In his house with his sister, 
and 9n the other by leavlnll a COpy at his house 
with his wife. On this return. there was an ofllce 
JudllMent conftrmed. The staY law prevented an 
execution on this jndllment. but there was a judll
ment npon notice for a year's Interest on this judll
ment In 18S7. and also in 18118. In 18'10. execution was 
Issued on the judl'1l1ent when the partnership en
joined It on the Ilround that a credit of 1100 endorsed 
on the note shOUld bave been 1800. an4 that the proc· 

ess was not properly sened. and they had no 
notice of the suit. The creditor demurred to 
the bill for want of equity. H~d, that the ju4ll
ment was a judl'1l1ent by default In the sense 
of the statute, Va. Code 11171. p. l185, II 5. 8 (see 
Va. Code 1m. II 1M. 1I1~ as amended by Acts 1811S-' •• 
Po 978), and the ftrm, havlDll had notice of tile judll
ment within the time limited for a motion to quash 
It. had a remedy at law by motion to qUallh the 
sheriff's return. and are not entitled to relief In 
equity. Goolsby v. St. John. 211 Gratt. 14&. 

If. by mistake of the sheriff a writ Is served on 
the wronll person, but such person makes no de
fence at law, Buffers judllment to IlO aarainst him by 
default. execution bavinll Issued, IlIves a forthcom
Inll boud, and afterwards delays the payment by 
appeallnll from a judl'1l1ent on that bond, he Is Ilot 
entitled to rellefln equity. Chisholm .... Anthony, 
IH.&M.I8. 

Where a debtor confesses judl'1l1ent In favor of 
his creditor for a smaller amount than that 
claimed., the confesslun beinll made by way of ('.om
promise. he cannot enjoin the enforcement of the 
ju4l'1l1ent. in tbe absence of fraud In the adverse 
party, and wben It Is not shown that he was pre
-rented from defendlnll by reason of acddent. mt. 
take. or surprise as to material facts neceuary for 
hIll defence. Morehead v. De Ford, 8 W. Va. 81&' 

An aarent In charlle of his principal's real estate 
durlDil his absence rented out a portion of It and 
received the rents, but neillected to pay the taxes. 
In consequence whereof the property was sold at a 
tax sale. and the aarent became the purchaser. 
Held, tbat the aarent would be enjoined from execut
Inll a writ of possessi.)n under a judl'1l1ent obtained 
by defaUlt &IlainBt his prlndpal for the land so pur
chased. Morris v. Joseph, I W. Va. _Ill Am. Dec. 
184. 

Satisfied Jad .... eats.-In a case where, by virtue 
of au allnement between a judement debtor and a 
judl'1l1ent creditor, the judllment oUllht to be 
entered as satisfted, but In lieu thereof the creditor 
has an execution Issued and levied upon the IlOO4s 
of the debtor. the latter cannot obtain relief by 
Injunction In a court of equity, for the reason that 
he bas a complete and adequate remedy at law. 
Howell v. Thomason, 1M W. Va. 7114, 12 So E. Rep. 1088. 

An &Ilent prosecuted a suit to ju4llment In favor 
of bls principal and endorsed on the execntlon that 
It was partly for his own beneftt. Before the exe
cution was placed In the hands of the sheriff, the 
debtor paid the fnll amount of toe debt to the prln
dpal and took his receipt In full dlscharlle. H~I4. 
that thoullh the debtor mlllht bave made a motion 
to quash the execution, and tbus had a remedy at 
law, yet a court of equity has jurisdiction to IlIve 
him relief by way of Injunction to Inhibit further 
proceedlnllB on the execution. Crawford v. Thur
mond. 8 Lelllh 86. 

A tender of money In payment of a judl'1l1ent. 
wtll uot authorize a court of equity to stop the exe
cution. wbere there Is neltber allellatlon nor proof 
that the defendant In the ezecntlon kept the money 
on band for the dlscbarlle of the judl'1l1ent. Shu
maker v. Nlcbols, II GratL l1li2. 

Judpenta AffectincTltle.-Where a court of equity 
appoints special commissioners to make a sale of 
land In a pendlnll cause for the purposes tbereof. 
and the sale Is made accordlnarly, such court IIhould 
not entertain a bill of Injunction to enjOin the col. 
lection of a judllment at law rendered upon a bond 
IlIven to the commissioners for the purchase money. 

9"~ _. 
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upon alle&,ations that the commissioners have no 
title to the land. and that no deed has been made 
or liled as an escrow for the same, and that the title 
to the land Is In another person, especially where 
lIuch person Is a party to the snit In which the decree 
of sale Is made. Shields v. McClun&" tl W. Va. 19. 

A sheriff levies a JImi facia. upou property III pos
Be88lon of the defendant. An action of tresvass Is 
then brou&,ht &&,ainst the sheriff, by the executors 
of the defendant's testator, on the &'round that the 
le&,al title to the property Is In them, and not In 
the defendant. as they held the property under the 
w111 of their testator, and bad never &'Iven their 
assent to the lepcy to the defendant. who was 
residuary legatee of tbelr testator. The jury &'Ive 
"Indlctlve dam&&,es &&,a1nst the sheriff. In snch 
case, a conrt of equity will enjolu the jud&,ment In 
trespass, If It appears that the executors of the tes
tator bad only a le&,al title, without any benelicial 
Interest In the property, the debts and le&,acies of 
their testator havin&, been all paid. It would be 
&&,alnst conscience, that the debtor shov.ld pay 
his debt. and at the same time recover dam&&,es 
ualnst bls creditor, on the distinction, that he held 
only tbe beneliciallnterest. and not the le&,al title, 
to the property taken In execution. Lewis v. Wyatt. 
• Rand. 11'-

A son was possessed of slaves for life with a lIJDI· 
tatlon to his mother In case of his death without 
lIvln&' l88ue. The mother died lirst. leavln&, him her 
only heir, and he afterwards died without such 
I"sue. The administrator of the motber brou&'ht 
detinue for the slaves &&,alnllt one of the heln and 
dlstrlbutees of the son, and also one of bls adminis
trators, but not declared as such, and recovered 
jud&,ment on a case aereed by which the parties 
rested tbe decision upon certain specilled points of 
law, to wit, whetber the limitation to the mother 
was legal and valid, and whether the slaves, on tbe 
death'of the son, became vested In her admlnlstra· 
tor. lItld, that In a suit In equity IIled In favor of 
the Ron's administrators the jud&,ment should be 
perpetuallY enjOined, on the &,round tbat they, as 
representln&, him, are entitled to the slaves, and, 
beln&' In posBe98lon, should not be compelled to re
lInQnb.h that possession and aftenl'ards be put to 
the circuity of another action to recover them back. 
Royall v. Royall, Ii Munf. 82. 

Ju ....... ents Based on a_InC ContnH:ts.-A court of 
equity haa jurisdiction to relieve a&,alnst a jud&,o 
ment founded on a &,amln&' debt, althou&'h the party 
failed to defend at law, and '&,Ives no &'ood reason 
for such failure. Woodson v. Barrett. 2 H. '" M. 80: 
Skipwith v. Strother, 3 Rand. 214: White v. Wash
In&'ton, 1\ Gratt. 645. 

On a bill to enjoin a judement on the &,ronnd that 
the debt on wblch It was founded was for money 
won at cards, It beln&' donbtful on the evidence, 
whether such "·a.'! the consideration. or If It was, 
whether the plaintiff In the judement. who was a 
transferee of the debt, had not been Induced to 
take tbe transfer of the debt under the belief, In· 
duced by the concealment or mlsrepreseutation of 
the debtor, that the consideration of said debt was 
&,ood and lawful, tbe court sbould continne the 
Injunction and direct an Issue to ascertain tbe facts. 
Nelson v. Armstronlr, 1\ Grall. 364. 

Judpents Rued on Usurious ContrllCt.--A decree 
perpetually enjolnln&, a judement rendered In 
favor of an assignee on a usnrious note, Without 
decreein&, in bls favor &&,aln8t tbe execution of his 

assi&'nor, was alllrmed on appeal by the ass~. 
Toole v. Stephen, 4 Lel&'h IiBl. 

lasoiveac:y of Jade-at Creditor and ladeIIted_ t. 
Jadc_ent Debtor.-A judement on a forthCOming 
bond maY be enjoined at the snit of tbe surety, on 
tbe &,round that be bas an action pendln&, against 
the plaintiff In tbe jndement for a lar&,er amoll.llL 
and tbat the plalntUf Is Insol1'enL IiI'Clellan T, 

Kinualrd, tl Gratt.1JIi.2. See ttl/ro, title ··AplnstEx· 
ecutlons." 

WbeD Ju ....... ent of Aaother State EajDlaed.-.'I. 
court of equity will not enjoin the enforcement of a 
judgment of another state npon &,rounds wblch 
ml&'ht have been ur&'ed as a defence to the action at 
law In sncb state. and when the defendant In tbr 
jud&'ID.ent fails to sbow &'004 reason for not 1n:er
pOsln&, his defence in the ori&'inal action. Black T, 

Smith, 13 W. Va. 780. 
Jadlfllleat la Slander Suit Enjolaed Wbere .... 1BUft 

la_.-lt Is a sulllclent i'l'tluud of equity for a lief· 
petuallnjunction to a judement In slander tbaL at 
the time of spealtin&, tbe defamatory words. and 
wben the judlllDent was obtained. the complalnan: 
In the bill, who was the defendant at law, w;u. 1::1' 
sane, or In a state of partial derauement on the 
subject to wblch tbe defamatory words lelate<!, 
Borner v. MarshalL!> Munf. 4CItl. 

Relief by Injauc:tJon .. alast Awanls.-Tbe parties to 
an action a&,reed to submit tbe matters In dlsp!ltt 
to certain arbitrators, wbose award should be maJr 
a jud&,ment of the court. The award of the arbi· 
trators was &'iven a&,ainst tbe complainant. but 1<;b 

not made a jud&,ment of the court until about .oX 

years afterwards, wben execution issued tbc:reon 
was retnrned, "no property." The jnd&,ment lra, 
repOrted In a pendln&, chancery suit to sub5ect :h~ 
complainant's real estate to the payment theret>!. 
and II.nally a sale was directed. Whereupon, ~ht 
complainant obtained an injunction to restr.lin 
such sale. Htld, that such Injunction must lit! <II,.. 
solved on the eround tbat the complainant', 
defences bad been fullY passed upon by the a,:.:, 
tratol'>< and were rt. judi('attJ. Canada v. Barklod."lc. 
84 Va. 742, II S. E. Rep. 10. 

An award condemnin&, a party to I'ay damagrs 
for refusln&, to ratify au ille&,al and fraudwt'nt ~un
tract is not binding: and relief a&,ainst a bond &'i,'en 
in conformity with Maid award Is properly lIOu&,bt In 
equity. Beverley v. Rennolds, Wythe 121. 

A&,alnst Judcmeat la EJec:tmeat.-An uent wh..w 
duty It was to pay the taxes of his principal. as...es-e4 
Ie tbe name of the beln of a party of whom the 
principal claimed he was the sole belr, falled to pay 
the taxes, and when the land was sold for the non
payment thereof. purchased the same. prof-.ll1 
for bls principal. but took the deed to himself. and 
brou&'ht an action of ejectment against tbem, being 
In posses.~lon of the land under his principaL and 
reco\"ered a judement. D,ld, that a court of eQUit)' 
will perpetually enjOin tbe enforcement of such 
judlrment, altbougb the plaintiffs falled to ~ho" 
that tbe principal was the heir of the l'et'SOu 111 
wbose name the land had been taxed. Franks T. 

Morris, II W, Va. 611C. 
A bill In equity was brought by a husband and 

wife to enjoin an ouster under a writ of JI(lI!ISeSl<ion 
In ejectment by the &'rantee of a party wbo held 
merely a tax title. ham&, purcbased the Iud 
for a nominal sum, and who had, within two yean 
of the dellnQueutsale, refused a tender of the taxes. 
Intert:st and dam&&,es, dulY malle by the wlfe. to 
whom the land had been COnveyed three years 
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before the assessment. Htld. that It was a proper no RuMcient excuse havtulf been shown for fatunl' 
ease f9r an Injunction as there was no remedy at to maltethe defence at law.eQ.ultywill not iuterfere. 
law. Sperry v. Gibsou. 8 W. Va. 1122. Perkins v. Clements. 1 P. '" H. 141. 

An injunction will not lie to restrain the t'xecu- Where. In the action at law. the defendant waa 
don of a writ of po!lSeBBlon In ejectment alfalnst a prevented by unavoidable accident from settlnlf up 
husband, where the wife was not a party, and claims offsets a!falnst the plalntlff's demands, which were 
the land as her separate estate. but the parties will not connected with the claim sued upon. aud could 
be left to test their titles at law. Bushonlf v. Rector. be enforced by law, he is not entitled to have the 
32 W. Va. 811. II S. E. Rep. 225. judlfment enjoined and his offsets set up alfain~t it. 

The owner In p088esslon of real estate may obtain but must pursue his remedy at law. And If his off· 
an Injunction to restrain others from dispossessing sets are only recoverable in eQ.ulty, he cannot have 
him by means of a writ of Aabt1'4/aciru ZJO"t"flmnn the judllment enjoined and avail himself of his 
I .. sued by a chaucery court, without any notice to claims alfalust It. Hudson v. KlIue, II Gratt. 879. 
him, In a suit to which he was not a party. where Where. on a bill of i1"junctlon to stay proceedlnp 
he does not claim the land under any party to the on a judlfment at law, It appears from the commls
suit but by a title paramount and adverse to them. sloner's report that the complainant Is entitled to a 
Williamson v. Russell. 18 W. Va. 812. credit which the defendant failed to Iflve, the court 

Effect oflnjanctlon ... Inst Part Only of jadpent.- oUlfht not to set aside the order for account and 
Where an Injunction to a judlfment Is only perpet- dismiss the bill, on the Ifround that the complainant 
uated as to a part of It. or a reversal Is oulyas to a had nelflected to carry Into effect a previous order 
part of a judlfment. the lien of the part not affected referriDlf, by consent, the accounts between them 
continues from the date of the judlfmeut. Grafton to a dlffl'rent commL'I8loner; but, the last order 
'" G. R. Co. v. Davisson, 46 W. Va. 12. 29 S. E. ReP. havtnlf been made on the defendant·s motion. and 
1028. the report belnlf excepted to for want of notice to 

New Trlal-JadlfMent Allowed to Stand as .5ec:urlty the complainant. a new account oUlfht to be ordered. 
for What May Be Found to Be Justly Due.-Upon a Roberts v. Jordans, a Munf. 488. 
bill In chancery to enjoiu a judlfment at law, and Where an Injunction has been awarded to stay 
for a retriaL there mnRt not be a decree before such the collection of a judlfment, and It appears from 
retrial annullinll the judlfment and Ifrantlnlf a new the answer of the defendant that there Is a consld· 
trial In the law court; but the judlfment Is allowed erable 8um In his hands, which he has alfreed to 
to stand as security for what may be found to be apply as a credit on 8uch judlfment, and Ills uncer
justly due. and the Injunction allowed to stand untU taln what Is the amount which he OUlfht. under an 
after the retrial. and the decree should direct an aIlreement Into which he has entered. to credit un 
Issue or Issues to be tried In the circuit court to find such judlfmeut, the court ought not to dissolve the 
what the nature of the case reQ.ulres. and upon Injunction till It ha.q ascertained. by sendlnlf the 
tbe verdict the court should perpetuate or dissolve, cause to a commissioner If necessary. the amount of 
wholly or partially. the judlfment. Grafton'" G. the credit wblch sbould be hO lfiven In o;uch judlr
R. Co. v. Davisson. 45 W. Va. 12.29 S. E. Rep. 1028. ment. Heatberly v. Farmers' Bank of Pblllippl. 3\ 

Set-Cffa.-An Injunction alfalnst ajudlfment at law W. Va. 70, 5 S. E. Rep. 764. 
will not be sustained to allow the defendant at law Where a judlfment at law Is enjoined and an ac
tn set up payments or offsets, wblch he mllfht have count between the parties directed. the com mis
pleaded at law; and If a discovery was neces.qary to sloner ought not to lfive tbe plalntl1f at law credit 
enable him to prove them. he sbould have filed his for claims not exhibited to the jury, nor mentioned 
bill of discovery In aid of his defence at law. or he In the answer. and which are prior In date to the 
should have filed Interrolfatorles to tbe plaintiff commencement of the action at law. Lipscomb v. 
under tbe statute. George v. Stranlfe, 10 Gratt. 400. Llttlepall'e. 1 H. '" M. 4lH. 

A judgment debtor applied for an Injunction to .s.--Purely Eqaltable Set-Offs.-A defendant I" 
the judlfIDent. on the ground that he had offsets not reQ.ulred to plead bls eQ.ultable set-offs at law, 
which he had lutended to plead. but that. owlnll to but may come Into eQ.ulty. after the judgment at • 
the sickness of his famUY at the time when the court law, to establish his set-offs and enjoin the judlf
sat. and for some months before, he had not been ment. Terry v. Woodlnlf. 2 P. '" H. 178; High on In· 
able to attend the court or prepare for trial. and junctions (2d Ed.) 167. See, bowever, Hudson v. 
that his couusel: to whom be had communicated his Kline. II Gratt. 879. 
defence. was also absent. It appeared that the off- SaID_Effect of Insolvency of Jadpent Credltor.
sets were neltber pleaded nor filed. and. thoulfh one In general. the Insolvency of a creditor who Is press· 
of the defendant'" counsel was present. no motion Inlf the foreclosure or enforcement of a lien, and 
for a continuance wa.~ made. nor was any aIDdavlt allalnst whom offHet.~ are claimed by the debtor. 
filed upon which such application could have been constitutes Ifood Ifround for an Injunction; but when 
balled. Y,ld. that there was no cause for an Injunc- this b, the only Ilround for equitable Interference. 
tion and new trial. GrlMth v. Thompson, 4 Gratt. and the plaintiff falls to prove the Insolvency, the 
147. Injunction should be dissolved. Farland v. Wood. 

In an action at law upon a bond. after the hus- 8Ii W. Va. 458. 14 S. E. Rep. 140-
band's death, by the wife allalnst the oblillor. a The mere Insolvency of a lndlfment creditor will 
plea of offsets setting forth an allreement with the not, of Itself, JUHtlfy an Injunction against the en· 
husband. that his deallnlfs with certain firms, of I forcement of a judgment at law upon the lfTound of 
wblch the obligor was a member, should be set·off a set-off. wblch mllfht have been pleaded at law at 
alfalnst the bond, was waived by the defendant's I the time 8uch judgment was recovered. Sayre v. 
counsel. and there was a judlfment for the plaintiff. Harpold. 33 W. Va. 1iIIS. liS. E. Rep. 16. 
H.ld, upon a proceedlnlf In eQ.ulty by the oblilfor In ThoUlfh geuerally lujunction does not lie alfalnst 
his own rllfbt and as the administrator of the hus· a judlfment to let in set·offs. yet It will lie where the 
band to enjoin the execution of the judlfment. that jndgment creditor Is Insolvent. Jarrett v. Good
the o1fset,lf valid, ' constituted a lelfal defence, and, now, 89 W. Va. ore. 20 S. E. Rep. 575. 
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W. AGAINSTEXECUTIONS.-Where the remedy 
at law Is full. summary. adequate. and complete. a 
court of equity will not assume jurisdiction to 
enjoin an execution. Hall v. Taylor. 18 W. Va. 5f4: 
Howell v. Thomason. lit W. Va. '11K. IS S. E. ReP. 1088: 
Irlorrbon v. Speer. 10 Gratt. _: Crawford v. Thur· 
mond.8 Lelll'h 811: Jarrell v. Eddins •• Pat. 11\ H. 6'111. 

Where the debtor In an execution objects that a 
previous execntion has been levied by the sheriff 
upon sulllclent property to satisfy the judlllDent. 
and that he has Improperly misapplied the proceeds 
of toe sale of the property. or If he Insists that pay
ment has been made to the sheriff which has not 
been credited on the execution. If he has an oppor· 
tunlty to apply to the court of law from which the 
execution Issued for redress. he has no rill'ht to 
come Into equity for relief. Beckley v. Palmer. n 
OratL 8tII. 

The trustee or culu' IltUI ""., cannot 11'0 Into a 
court of equity to enjoin a sale of trust effects under 
an execution Issued and levied by virtue of a snbse
quently acquired judlllDent. there belne a complete 
and adequate remedy at law. Kuhn v. Mack. 4 W. 
Va. 1118. 

A party clalmlne that he has not been credited 
for all the money paid by him to the sheriff on an 
execution Is not entitled to relief In equity by 
Injunction. as he may have any Injuatice done to 
him In that respect corrected by the court from 
which the execution Issued. Morrison v. Speer. 10 
UratLI28. 

An Injunctiou will notlle to restrain the collection 
of an execution on the cround that It has been paid. 
as there Is an adequate remedy at law by motion to 
quash the execution: and where the sheriff has 
paid the execution. without authority from the 
defendant. It will be quashed on motion. for. by 
lIuch motion. the payment of the sheriff would be 
ratUl.ed. Hall v. Taylor. 18 W. Va. 11«. 

An Injunction will lie to restrain a sheriff from 
maklnll' a sale of personal property. for the pay· 
ment of taxes. on which he has levied. where the 
bill alleces that the taxes have been fnllY paid and 
dlscharaed. And upon proof tbat the taxes bave 
been paid off and dlschareed. the Injunction will be 
perpetuated. Lewis v. Spencer. '1 W. Va .•. 

An Injunction prohlbltlnll' a defendant and all 
other perllOns from sellinII' alaves until a further 

• order of the court Is sulllclent and conclusive. wblle 
In force. to prevent a valid sale of the slaves. on 
execution acalnst the defendant. althouah In favor 
of persons not parties to the BulL West v. Belches. 
t Munf. 18'1. 

A member of assembly. before Its session. obtained 
an Injunction to stay proceedlnll'll on an execution 
at law acalnst his property. /lIlll. that he could not 
object that bls privlleee as a member oueht to 
prevent the hearinlr of a motion to Ilissolve the 
Injunction durlu the session. Botts v. Tabb. 10 
Lelll'h 816-

Where an Injunction to a jullament allawls made 
perpetual at the Instance of one of two defendants 
tbereln. who has been compelled to &"lve a forth· 
comlnlr bond. and there Is no equity In favor of the 
other defendant. on whom the execution was not 
lIervell. the court should so extend the decree as to 
enjoin such defendant from avalllna himself of the 
return of the execution anll forth com Ina bond. to 
prevent proceedlnll'll all'alnst him on the orla1nal 
judlllDent. Polndexterv. Waddy. 8 Munf. ,,8. 

An Injunction to restrain the execution of a writ 
of possession. baaed on an allelred error In the 

judlrment upon which tbe execution Issued. aa" 
also upon a judll'ment In the complalnant·s fuor 
for possession of a tract of land of which the laud 
In question Is a part. the flnal decision of which II. 
pendlnlr on appeal. should on motion be dl8solTed 
Roaenberll'er v. Bowen. M Va. _ 5 S. E. 8ep.I87: 
Eppes v. Thurman. 4 Rand. 8M. 

Purchasers at a foreclosure sale. belne entitled to 
the then Jrrowlnlr crops. may enjoin crediton of 
the mortlrall'or from proceedlne under execution to 
levy upon such crops. the doctriue of emblement, 
havlne no application to purchasers under a fore. 
closnre sale. Hlah on Injnnctions (l!d EeL) t&'. 
Crews v. Pendleton. 1 Leill'h l!9'1. 

Irrqul.rlty la IMtIaIIce of Bx-*loa.-Wbere au 
execution Is Irrell'Ularly ISSUed. 'and the remedy bJ 
motion to quash Is Inadequate because of the for
malities and delay Incident thereto. It Is competent 
for the judll'e In vacatton to restrain proceedlnp 
upon It by an Injunction order. Shackelford T. 

Apperson. 8 GratL 451; Snavely v. Harkrader •• 
Gratt. 48'1. 

Where J ..... at CredItor Is IIuoIveat .... I~ 
to Ja~t DeIItor.-Where a person sues to ea. 
force a decree for costs obtained In another niL 
he may recover judlllDent thereon. but will ~ 
enjoined from collectlnlr the same. where he ill 
In!lOlvent and Indebted to the defendant. and haa 
pled.red tbe decree as security for the costs of 
anothersuiL Shipman v. Fletcher. 115 Va.1iI!5. IllS. 
E. Rep. as. See ftPNI. title" All'alnat JudlrmentB. .. 

Baakrupt May EaJoln Bx-*Ioa _ .. ~ m-
tal .... before His DIac ........ -Where a JUdll'meat 
debtor has obtained his dlscharae as a bankrupt 
subsequent to the judll'ment. he Is entttled to am 
Injunction to the sulne out or levy of any executioa 
thereon. Peatross v. McLaulrhlln. II Gratt. 1M. 

When Orantecl to Protect Sarety -.rill nat BlrKat .... -
A bond with surety was executed upon a settlemeat 
of an account for artlcles furnished by the obl~ 
to the principal oblleor. After the articles wer~ 
furnIshed but before the execution of the boa4. 
the principal conveyed his property In trust for 
his wife and children. subject to his then exlstlu 
debts. The obUlI'ee recovered a judlrment on thr 
bond and levied an execution on the surety's prop.
erty. There was a suit in the same court aaalu,,1 
principal.oblill'ee and others to ascerta1D. the prin
clpal's indebtednel!s at the date of the deed. and 
to adjnat the accounts betwl'en his trust esta~ 
and the obllll'ee. who was larlrelY indebted to the es· 
tate for renL Htld. that the surety was entitled b. 
an injunction to restrain a sale under the execution_ 
Meade v. Grlll'8bY.l!II Gratt. 811. 

A sllrety received a mortll'ace of Blavt's from hb 
principal. and afterwards they Wl're levied on for 
the debt of the prinCipal, while It was uncertain 
whether the surety would sustain a loa" by reason 
of his suretyship. The Rurety flied a bill for an in
junction to restrain the sale. H*ld. that equity 
had jurisdiction to crant relief. and to protect the 
surety by InJunction. Marshall v. Colvert. 5 Lel&"h 
148-

A creditor recovered Judll'ment aaalust tbe prlnd· 
pal debtor and his surety. had execution levied OIl 
the property of the prinCiPal. and. on recelvlna part 
of the moneY.lrave the principal further time for 
the balance and ordered the sheriff to restore thE' 
eoods to him. without the assent of the snl"l'ty_ 
Hdd. that the judlllDent was therebY dlscbarared at 
law. and the surety. not havlu assented to thE' 
a.rreement. was dlscbarced in eqnity. and that 
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equity would restrain any subsequent execution on 
the judJr1llent:i>Y Injunctlou. Baird v. Rice. 1 Call 18. 

Where the sureties In a bond have been released 
by a contract for forbearance to sue between the 
creditor and the principal debtor. and the creditor 
obtains a judJr1llent at law all'alnst the sureties. 
bef')re they have notice of the contract for Indnl
lI"euce. a court of eQ.ulty. on the application of the 
.. ureUes. will perpetually enjoin the execntlon of 
the jndlltDent. Armistead v. Ward; II Pal. & H. 1iIK. 

The judlltDent on a forthcomlnll' bond was en
joined at the Instance of a surety therein. on the 
lITound that he had an action pendlnll' a(l'alnst the 
IIlalntlff In the judll'ment for a larger amount. and 
that the plaintiff was Insolvent. McClellan v. Kin
ualrd. II GratLII52. 

Upon a bill In equity by a reversioner of slaves 
all'alnst the hu. .. band and a tenant for life. alle(l'lnll' 
a IIUrpoRe to remove one of the slaves out of the 
commouwealth. an Injullctlon was awarded. and 
bond (I'Iven by the husband with surety. conditioned 
to abide by and perform the tinal decree of the 
court. Upon an amended bill ualnst the surety as 
well as the husband. It appeared that the surety 
while bound as such. and of course with full knowl· 
edll'e of the plalntlff's claim. caused the slaves to 
be removed and sold out of the commonwealth. 
11,"1. that for such removal and sale In contempt 
of the court·s anthorlty. It was competent for the 
court to (I'Ive redress and vindicate Its jurlsdl~ 
tlon by decreelnll'ln favor of the plaintiff ualnst 
both the obllll'ors In the bond. Johns v. Davis. 2 Rob. 
1 •. 

Incumbrancer Canaot Bajola B:ueatlon.-EQ,ulty 
will not enjoin a sale of personalty on execution at 
the Instance of one clalmlnll' to hold an Incumbrance 
on It, but will leave him to his remedy at law. "For 
If an Incumbrancer has the rllI'ht to have the prop.. 
erty sold and the proceeds paid to him In satisfac
tion of his lien. the sheriff may as' well sell as 
auybody. and the Incumbrancer will not be In
jured." Beach' on Injunctions. '128; Bowyer v. 
Crelll'h. 8 Rand. 25: RolllnR v. HesR. 21 W. Va. 111D. 

Equity has no jurisdiction to enjolu the sale of a 
slave. belon(l'lnll' to the eRtate of a decedent, thoulI'h 
about to be made under a wroIl(l'fullevy. at the 
Instance of creditors. or of the administrator acUnll' 
In their behalf. and alle(l'lnll' that the assets are 
Insulllclent to pay the debts: for. In such case. they 
claim merely as Incumbrancers. and the remedy Is 
at law. upon the Indemnlfylnll'bond. If one Isll'lven. 
or by suit for the recovery of the property. But. If 
the Injunction be asked by the dlstrlbutees. or by 
the administrator In their behalf. alle(l'lnll' that a 
sale of the property would not be necessary for the 
II&Yment of debts. equity would have jurisdiction: 
for. In that case. they claim as owners of the prop. 
erty. and It may have a peculiar value. not to be 
fully compensated In damall'es In any proceedlnll' 
at law. Jarrell v. Eddins. 2 P. & H. 1178: Bowyer v. 
Crelll'h. 8 Rand. 21-

SeI_ of Property of Stranprto Wrlt.-An Injun~ 
tion will not lie all'alnst the sale of !rOOds and 
chattels attached. claimed by a third party. unless 
they are of peculiar value to the owner. and It Is 
clearlY shown and manifestly appears that &'Teat 
Injury would result to the owner from conSeQuential 
damues from the sale. because the owner has a 
comlliete and adequate remedy at law. Zanhlzer 
v. Hefner (W. Va.). B& S. E. ReP. 4: Dunn v. Baxter. 
110 W. Va. fl12. II S. E. Rep. 214: Baker v. Rlnehard. 11 
W. Va. 2118. 

Where there are coutilctlull' claims to personal 
property. posseSSing no ",.,Uum oJl'~ctioAi •• the rem· 
edy Is adeQ.uate at law and equity will not take 
cO(l'nlzance of the case. thoueh one of the partiCle 
be a trustee. clalmlnll' the property under a trust 
deed. Moore v. Steelman. 80 Va. 831. See SheppardK 
v. Turpin. 8 GratL 818. 

A nonresident of the state caused an execution to 
be levied on tobacco. corn. etc .• In poaseBslon of the 
debtor. and a third person clalminll' a lell'al right to 
the JrOOds joined the debtor In a forthcomlnll' bond 
for lhe delivery thereof at the time and place of 
sale. Hlid. that the claimant. If he had such lell'al 
rllI'ht. had an adequate remedy at law by an action 
a(l'alnst the sheriff. and therefore was not entlUed 
to an Injunction to restrain lhe creditor from pro
ceedlnll' under his execution and upon a forthcomlnll' 
bond. Miller v. Crews. I Lelll'h 11'74. In Wilson v. 
Butler. 8 Munf. 1iIiII. the court seemed to lay dow!;. a 
contrary rule. Butln that case the plaintiff claimed 
as owner and the property consisted of slavo)lI. See 
Bowyer v. Crelll'h. 8 Rand. lIII: til Am. & Eull'. Enc. 
Law (2d Ed.) 406. 

An Injunction will not lie to prevent the sale of 
personal property of a third person. levied on by an 
olllcer for unpaid taxes. when the property Is not of 
peculiar value to the owner and It does not manl. 
festlY allpear that II'reat Injury would result to the 
owner from coD8eQ.uential or collateral damall'Cfl 
occasioned by Buch sale. In such case the owner 
has a complete and adequate remedy at law to 
which he may resort for redress. Whltev. Stender. 
24 W. Va.6t5-

The statute providlnll' for the taklnll' of an Indem
nlfylne bond by the otllcer levylnll' on property. 
does nol preclude a party clalmlnlr to be the owner 
of the property levied on. other than the judlltDent 
debtor. from his rllI'ht to KO Into a court of equity to 
obtain an Injunction &ll'&lnBt the same. wben he haM 
no complete and adequate remedY at law. Walker 
v. Hunt. 2 W. Va. 491. 98 Am. Dec. 7'711. 

A court of equity has jurisdiction to enjOin the 
sale of personal property under an execution. where 
the plaintiffs claim the property as owners. and 
charee fraUd In the sale of It to them by the defend
ant In the execution. and colluslou between him 
and the judll'ment creditor. In the procuremeut of 
the Judement. and otherwl!le. and they are without 
complete remedy at law. McFarland v. DUly. II W. 
Va.1l111. • 

Same-PropertyofPecallarValaetoOwner.-Equlty 
will enjoin the sale of property of peculiar value to 
the owner. which cannot be compensated In dam. 
all'es. III Am. & Enll'. Enc. Law (14 Ed.) 407: Ran
dolph v. Randolph. II Rand. lIN; KellY v. Scott. Ii 
Gratl. 478. 

Same-Same-Sl."e Property.~he principle that 
equity will Interfere to prevent the sale of property 
of peculiar value to the owner ha.q been frequently 
applied to the seizure and sale of slaves not the 
property of the execution debtor. Some of the de
cillions hold that the nature of the property Itself 18 
sumclent to justify the Interference of a court of 
equity. and that In every case In which the owner of 
slaves. wrongfully taken In execution for the debt 
of another. applies to a court of equity to Inhibit the 
sale thereof. the court s~ould award an Injunction. 
and. If the case be made out. (I'Ive relief. althoulI'h It 
ts neither allell'ed nor proved that the slaves have 
any peculiar value In the eyes of the owner. Simll 
v. Harrison. 4 Lehrh 84fl: Kelly v. Scott, II Gratt. 478. 
In other cases It has been held that the iIlave m1lllt 
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be shown to possess some pecuUar value which can
not be compensated for In damues. Allen v. Free
land, 8 Rand. 170. Thus It was held that where the 
"lave had no peculiar value to the owner, but was 
beld by him as mere merchandise. equity would 
not Interfere. and the owner should be left to his 
lelfal remedy. Randolph v. Randolph. II Rand. 197. 

An execution was levied on slaves In poBBession of 
the debtor. and the slaves were claimed by a third 
partY. whereupon the plaintiff In execution pve 
the sheriff an Indemnlfylnlf bond. and he sold the 
"laves, and aubseQuenUy brouaht suit on the bond. 
pendlnlf which suit the plaintiff In execution ftled 
his bill. aUelfinlf that the claimant claimed under a 
voluntary deed, fraudulent as to both prior and 
subsequent creditors. praylnc that It mllfht be 
avoided. but ask!nc uo discovery from the parties 
to the deed. lleld. tbat the facts allelfed In the bill. 
If true. would constitute a Ifood defence at law to 
tbe bond, and that equitY was wltbout jurisdiction. 
Harvey v. Fox. Ii Lellfh 4«. 

A./I. la. acalust the estate of a testator was levied 
tin slaves, speclftcally bequeathed, which were In 
the possession of the leila tees as their property, 
either by actual delivery from the executor, or by 
his permission. JltZd. tbat a court of equity may 

·award an Injunction to l)revent the sale of the 
KlaveR. SamPRon V. Bryce, II Munf. 1'7D. See Whit
ton V. Terry. II Leigh 189. 

Where aftsrilacia. allalnst the goods of a testator 
Is levied on slaves, whlcb, by bls will. were specift· 
cally bequeathed. and after bls death were allotted 
to the lellatee by tbe executor, who thereupon held 
tbem and hired them out as Iluardlan for sucb lella
tee, a court of equity should enjOin tbe sale until 
an account Is taken of tbe unadministered a.~sets: 
and, upon such account, should decree that tbe 
creditor be satisfied out of tbose a.~sets or. If tbere 
lie a deficiency, out of the residue of the estate of 
whlcb tbe testator died posse!lSed, relfard belnll bad 
to tbe rlllh ts of tbe several leila tees under the will. 
!kott V. Halliday, II Munf. 108. 

III. JURISDICTION. 

Under tbe VlrlfiDla constitution (aee Va. {'.ode 
1803, art. 14, p. 4). the judlfes of the Ileneral court 
and judllesln chancery were to be appointed by tbe 
joint ballot of both houses, and to be commls.~loned 
by tbe &,overnor. and to continue In o.I'II.ce durlu 
1I'00d behavior. A judge of tbe Ifeneral court could 
not, by law. be vel<ted wltb chancery powers, unless 
be was al~o appointed a judlle In cbancery by joint 
ballot. and commissioned as such. Hence. the act 
of 1792, 1 Rev. Code 1803, pp. M. 14, II p. 11. dlrectinll 
that the dlKtrlct courts. or a judll'e thereof In vaca
tion. sbould exercise tbe power of grantinlf Injunc· 
tions. and of dlRsolvlnll and ftnally dlsposlnlf of 
them. uuder tbe Kame rule~ as were prescribed for 
conducting similar MUItS In the bhrb court.~ of 
chancery. was unconstitutional and void. Kamper 
Y. Hawkins, 1 Va. Cas. 20. 

An allegation In a bill for Injunction that the leg
Islath'e act, under wblch the wrong complained of 
Is being committed. Is unconstitutional. will not. of 
Itself confer jurisdiction upon the court of equity 
to Ilr:out tbe relief prayed for. Thomas V. Rowe 
(Va.). 2:! S. E. Rep. 167. 

County Court.-Under Va. Code 1878. ch. 1'75, I 6. a 
judR"e of a county court may award an Injunl·t!on. 
where the act or proceeding to be enjoined Is appre· 
bendeLi. Cor is to be done. or Is doing In hl~ county or 

district. Rosenberller V. Bowen. lit Va. ... I S. E. 
Rep.ttn. 

A county court has no power to make aD order 
enjolnlnll the judcment of a superior court. BI~ 
v. FItz..Randolph. 1 Va. Cas. •• 

Circuit Court.-Where an Injunction Is n-anted b1 
a county judlle. who has no authority to grant tbe 
same. and Is perpetuated by the cfrcult court, tb~ 
order of the county judee Is simplY !noperaUn: 
and the circuit court has authority at the beariDjI 
to award an Injunction. althoUlfb not prayed for 1:1 
the bill. If It Is necessary for tbe pnrposes of com 
plete justice. and bence may adopt tbe prevlou, 
order of tbe conntY jndlle as Its own and perJ)etuatt 
the same. Sanderlin V. Baxter. 'lS Va. 2119. 

Under Va. Code 1887. I 84as. as amended by Act> 
181J1H900, p. IJSII, provldlnll that jurisdiction of a lIW 
for an Injunction to restrain any act or "roc:eedln& 
sball be In tbe circuit court of the county In whlcb 
such act or proceedlu&, Is to be done or Is beinlf dODe 
or apprehended. the circuit court of a county baa 
jurisdiction of a suit to enjOin tbe clerk of such 
county from conveylnll certain delinquent laIJd~ 10 
an applicant for the purchase thereof. Baker •. 
Brlll"llS, 99 Va. -. 88 S. E. Rep. m. 

Chancery Court of City of Rlcb.ond.-Tbe cbancer" 
court of tbe city of RIchmond cannot enjoin aD act 
to be done In tbe county of Prince Geor&"e. N. &I W 
R. CO. V. PORtal TeL Cable Co .. 88 Va. -. If S. E 
Rep. 690. 

Court of Appe .... -As to tbe jurisdiction of the 
supreme court over Injunctions. Bee Va. Code 1~.' 
8488, as amended by Acts 1~ p. 728. FredeDbclm 
v. Robr.8'1 Va. 1M, 13 S. E. Rep. 1113: Wilder V. Kelley. 
88 Va. 274. 18 S. E. Rep. 488: Mayo V. Haines. I MUlit. 
4113: Randolph v. Randolpb. II Rand. 11M: Gllllam .. 
Allen. 1 Rand. 414: 10 Ene. Pl ... Pr. 882. See a~'. 
mfra. title "Appeals." 

Where an Injunction Is refused by a chancellor I:: 
open court, It Is competent for a Judge of the conn 
of appeals. out of court, to award It. Toll Brille-e ... 
Free Brldlfe, 1 Rand. 200-

The judges of the court of appeals. or aD.)' one of 
tbem out of court, have pOwer to award InJunction
which have been refused by the judlle of any su~· 
rlor court of cbancery. but tbls power Is not 
possessed by the court Itself. Mayo V. Haines. t 
Kunf.428. 

The fact that an Injunction has been refused by a 
judlle of tbe circuit court and also by a Jud&"e of th~ 
SUI.reme court. Is no objection to tbe grantinll of 
tbe Injunction by another jud&"e of the suprem~ 
court. Jaynes v. Brock, 10 Gratt. 211. 

Cpon au appeal from an order overrullnlf an 
Injunction. the court awarding the Injunction. not 
the supreme court, has Jurisdiction of a proceedlDC 
for contempt for Its violation. State v. Harness.41 
W. Va. 414. Ill! S. E. ReP. 1170. 

Federal Jurl.sdlctlon to EDjola CeIIec:tI_ ., State 
TUH.- A federal conrt will not enjoin the collec:I<>r, 
of taxes levied UDder the autboritY of a state upon 
the sbar~s of a national bank unless It clearly 
appears not onlY tbat the tax Is Illelfal. but also that 
tbere are special circumstances which brlnlf lb. 
case wltbln some recO&"Dlzed &"round of equitY Ja.r\ •. 
diction and render such relief necessary to the ad· 
equate protection of the complalnaDt'~ rllfhUl. aud 
only wbere tbe rlllbt Is clear. the necessitY for 
action urgent. and tbe absence of any other remedJ 
apparent, should an Injunction be granted. Peo
ple's Nat. Bank of Lynchburlf V. Karye. ; Va. Law 
Rell·41. 
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COIICurrent JurWlc:tlon of Equity IUId Law Court&.
'l'houeh courts of equity and courts of law have a 
I!:oncurrent jurisdiction In cases of fraud. yet If a 
lIult be first broueht In a court of law. in which the 
tluestion of fraud may be tried and determined. 
the party injured by the fraud must make his de
fence there: and If he neelects to do 80. the court 
of equity has no jurisdiction to relieve him. Haden 
v. Garden. 7 Leleh 157. 

Consent of PartIes Cannot Confer JurUdlct1on.
Where the law does not elve a court of equity 
JurlKdlction of the subject-mauer-e. fl •• to enjoin 
tbe buUdine of a rallroa4 pursuant to a valid ordi
nance- consent of parties caunot Invest the court 
with power to award damaees or ascertain and de
cree compensation. Oblo River R. Co. v. Gibbens. 
35 W. Va. 111. 12 S. E. Rep. 1093. 

Upon a county court's overrullne a motion for 
tbe dilisolution of an Injunction. tbe parties cannot 
make tbe Injunction perpetual by consenL In order 
that an appeal may be taken: but to autborlze an 
appeal. the cau!le must be reeularly Droceeded In 
to a f1.nal decree. Blakey v. 'Vest. 8 Munf_ '15. 

ObJectIon to JurWlc:tloD-Wbea to Be nade.-A bill 
to enJolu an execu tlon on the eround that a previous 
execution on the same judement has been levied on 
the property of another defendanL must be filed In 
tbe county In which the judement was recovered. 
In .. uch case. objection to the jurisdiction may be 
taken at the hearine. Beckley v. Palmer. 11 GratL 
e. 

Where the plaintiff In a pure bill of Injnnctlon in
"titutes a suit In one county to restrain a Bale of 
real e .. tate slluated In another, and the defendants 
answer and do not object to the Jurisdiction, the 
plalntlff cannot afterwards raise the question of 
jurisdiction. Muller v. BaylY. 21 GratL 621. 

IV. VENUE. 
An Injunction canuot be maintained In a couuty 

ether than that In wblcb the act or proceedlne Is to 
be done. or Is dolne. or apprehended. N. &I; W. R
Co. v. Postal Tel. Cable Co., 88 Va. 932. 14 S. E. Rep. 
1811. 

Uuder tbe statute, Va. Code 1881, 1l143li. provldlne 
tbat tbe Jurisdiction of a bill for an Injunction to 
any judement, act, or proceedlne Bball be in tbe 

of tbe judees of tbe circuit courts to award injunc
tion without as well as within his own circuit. yet 
tbe order of tlie judee mnst be directed to the clerk. 
of the court of tbat county or corporation In wblch 
the judement shall have been rendered or tbe 
proceedlne Is apprehended. and the subsequent 
proceedlnes must be had In that county. Randoh'h 
v. Tucker. 10 Leigh SI5. 

A court of chancery bas power to grant Injunctiuns 
to the judements of all courts of common law within 
Its district. the place where tbe court Is held. and nut 
tbe residence of the parties. furnl .. hlne tbe rule of 
jurisdiction In such case. Cocke v. Pollok. 1 H. &I; 
M.4119. 

Cbu.e of Veaue.-Tbe superior courts of chancery 
had power. upon eeneral principles of eqnlty, to 
direct tbe venue to be chaneed after Issue joined In 
a county or other Inferior court, where It appeared 
that strone prejudice existed a&,alnst tbe defendant, 
Which was unknown to him until after such Ib8ue 
was joined. and that a fair and Impartial trial could 
not have been expected In the court where the suit 
was dependlne. In such case, a judemeut WaM not 
necessary to authorize the chancellor to arrant tbe 
Injunction. Darmsdatt v. Wolfe, 4 H. &I; M. S46. 

Sa __ ADClUary laJuDetlon. - t;nder tbe statute 
provldlne that a suit shall be broueht In the couuty 
In whlcb the judement sou&'ht to be enjoined Is 
rendered. or In which the act or proceedlne sou/lbt 
to be enjOined Is belne done or apprehended, only a 
pure bill of Injunction III meant. not a bill Beeklnll 
otber relief. to which the Injunction souebt III merely 
ancillary. Muller v. BaylY. 21 GratL £>21: WlnKtnu 
v. Midlothian Coal Mlnln&' Co., 20 Gratt. 686. See 
also. Beckley v. Palmer, 11 GratL 6:26: Pulliam v. 
Winston. 6 Leleh 324: Sln&,leton v. Lewis, 6 Muuf. 
lI81: Hou&,b v. Shreeve. 4 Munf. 4110. 

Where a bill seeks relief and asks for an Injunctiun 
to restrain tbe sale of real estate In anotber county 
as ancillary to the relief 80ueht. the court of tbe 
county or city where the defendants or some of 
them reside. has jurisdiction of the cause; aud lhe 
order for the Injunction properly proceeds from the 
court of that county or city. Winston v. Midlothian 
etc .. Co .. 20 GratL 086. • 

V. PAItTIES. 
atrcult court of the county. or the circuit or corpo- Tbe common-law rule with reeard to Injunction .. 
ration court of tbe corporation. In whlcb tbe jude- is tbat the,. will not be granted to restrain a perMon 
ment Is rendered or In whlcb tbe act or proceedlne wbo Is not a party to the suit, but, wbetber erantcd 
Is·to be done. or Is doine or apprebended, an Injunc- In a pendlne Buit or not, the person wbose action I .. 
tlon to restrain entrY on land cannot be maintained souebt to be restrained must become a party to tbe 
In a county other than tbat In wblch the land Is bill or petition upon wblch tbe application Is baaed. 
situated. Norfolk. etc .. R- Co. v. Postal Tel. Cable Lyue v. JackllOn, 1 Rand. 119: Robertson v. Tapscott. 
Co .• 88 Va. 932, U S. E. Rep. 689: N. &I; W. R. R. Co. 81 Va. 1138: Bond v. Pettit, 89 Va. 414, 16 S. E. Rep. 866: 
v. Postal Tel. Cable Co .• 88 Va. 1136, 14 S. E. ReP. C!UO. Baker v. BrlelfN, 119 Va. -. 88 S. E. Rep. m. 
See aho. Beckley v. Palmer, 11 Gratt. lI2I\. No person can enjoin a judement at law to wblch 

Under W. Va. Code 1881. ch. 123. II I. 2. provldlne I he Is not a party: but If he Is aar&,rlned. he sbonld 
tbat a suit In equity may be broueht In the county '\ pray an Injunction to the execution. Jordan \'. 
In wblcb any of the defendants reside. or In whlcb Williams. 3 Rand. 501. 
the cause of action or a part thereof arose. a suit It Is error to perpetuate an Injunction aealnst a 
to enjoin the defendants from Interferlne wlth the I party without having him before the conrt. Chap
plalntlff's pQ8Be."slon of certain railroad ties may be I mall v. Harrison, 4 Rand. 386. 
broueht In the county where a part of them are Where a suit Is I>rouarht to enjOin a trustee's sale 
found. provided that Bervlce on the defendants Is, under a trust deed, at tbe Instance of the admlnill' 
had therein, altbouarb tbe defendants reside In: trator of one of several creditors wbose debts are 
another county. and the contract by which the I secured thereby. on the eround that all of such 
).laIDtiff became entitled to the ties was made! debts have been patd,lncludlne thatofthe decea.qed. 
tbere_ Toledo Tie &I; Lumber Co. v. Thomas. sa not only tbe testator and trustee but also all the 
W. Va.1i66. 11 S. E. Rep. 31. I otber creditors or their legal representatives should 

Althoueb by statute. Sup. Rev. Code. cb. 101 (see: be made parties. CalweU v. Prindle. 11 W. Va. 3a7. 
Va. Code 1881.11 S430-37) , jurilldiction Is given to each ' Where the lessees of 011 and aras land brlnar suit 
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against the lessees of an adjolnln&, tract to enjoin under the old law. tho11&'b they had not appUed for 
tbem from borln&' a well on land claimed by both. It u tbe law required. but had abandoned It. BtU. 
the leKB01'8 of both leases and all persons hann&, an tbat the blll was not bad because of misjoinder of 
Interest In the product of the well are necessary parties. Ooleman v. ClaYtor. n Va. 111." S. E. Rep. 
parties to tbe suit. Stee18mltb v. Flsber 011 00. (W. 463. VL THE BILL 
Va.). 811 S. E. ReP. 16; Moore v. Jennings CW. Va.). 
114 S. E. ReP .• ' A. CERTAINTY.-Tbe complainants in a suit to 

Two Infan t ne8'rOeB were entlUed to freedom on restrain a sale of lands under a deed of trust to lie

tbelr attainment to the 3.8'e of twenty-one. under a cure an unpaid balance of the purchase moneJ' 
beque~t In a will to wblcb the executors did not claimed credit as mort8'3.8'ors aplnst sucb balance 
assent. A bill In cbancery wasfUed by tbeir motber. for dam3.8'es for tbe cutUn&, of timber upon a par
a free ne&'rO. sbowin&' their prospective rI&'hts to tlon of the lands. wblch portion, tbey allewe4. ba4 
freedom. aud tbat tbe holders of tbem claimed and been conveyed by tbelr vendor. a defendant In the 
Intended to sell them u absolute slaves, whereby suit, to other persons prior to the conveyance to 
their free40m ml8'ht be jeoparded. and prayln&' an tbem. There wu no alle&,atlon In the bill that the 
lujunctlon to restrain tbe holders from sellinI' or cuttlnl' look place after' tbelr purchase. or by wbom 
dll,poslna- of them 80 u to impair their prospective It was done. or that they did not I'et all the land for 
rights. and secnrlty for their enjoyment of their which they had contracted. Bdd, that the bill _ 
freedom when It sbonld accrue. Hdd. that a court demurrable for want of certainty. Cleaver v. 
of chancery has jurisdiction to II1ve 8uch relief and Matthews, 88 Va. SOl. IS. E. Rep .•. 
that the motber may maintain such suit, In her The char&,e In a bill ofinjunction a..-ainat a raUr0a4 
own name. for the protection of her infant cbildren. company that they "have entered upon the AIDe 
Anderson v. Auderson, 11 Lell'b 6111. (the land). or are about to enter upon the same." 

Co....aasloaer 01 s.Ie.-A commissioner about to Is too uncertain. when taken In connection with 
make a judicial sale ta a necessary party to a another ch&ri'e In the blll that the company baa 
sult to elljoln tbe sale. Robertson v. Tapscott. 81 acted without the authority of law. and In the al!
Va. IiII8. sence of any averment or charce that It Is about to 

Realater.-Where tbe object of a Bnlt Is to prevent act further without autborlty of law. C. AI O. lL 
the I88Uing of a patent 'by the regtater of the land 00. v. Patton, 6 W. Va. 28t. 
omce. 81lch rel"lster IB a proper party to the bill. B. NECESSARY ALLEGATIONS.-In a bUl for aD 

Lyne v. JacOon. ,I RaJl.d. 114. Injuuction where relief ml8'ht bave been bad atla .... 
Helder 01 Certlflcato.'-In a suit to enjoin the pay. the plaintiff must Btate why he did not defend at 

meut of a certlftcate. tbe bolder of tbe certiftcate law. Yaucy v. FenwIck. 4 B. "')(. 411. 
should be made a party. Grobe v. Roup. 44 W. Va. The mere averment. by a plaintiff in hta bill au-
191. 28 S. B. Rep. M. In&' for an Injunction to a judcment at law. of the 

Couat)' aerk-In a bill to compel a couuty clerk to facts consUtutlnl' hta ell:cuse for not defending him
remove an application for the purchase of certain self at law. Is not Bumclent; he must pro'Ve them. 
delluquent tax lands and t.o enjoin blm from con- )teem v. Rucker. 10 Gratt. 1108. 
veyln&, Bucb lands to the appltcant. such county Where a debtor. by way of compromw1 confesses 
clerk Is not only a proper but a necessary party. judgment for a Bum less than the amount of hIB 
Bak"r v. Brli'I"8. 911 Va. -. 88 S. E. ReP. m. debt and seeks relief In a court of equity on the 

.state Aadltor.-Under tbe act of Feb. II. 18118, a btll &'round that he wu entlUed a credit of which he 
to remove an application for the pUl"POlle of delln- wu aware. he should alle&,e aud prove tbat. tbonlll 
quent tax lands and to enjolu proceedlup there- he used proper dllll'ence he was prevented from 
under. which shows tlUe to Buch lands to be In tbe ucertalnlnl' tbe fact or mattnl' defence by fraUd. 
lltate. 18 not defective In falllne to make the state accident, mistake. or BUrprlse. Morehead v. De 
auditor a party. Baker v. Brlgl"8. 911 Va. -. 88 S. E. Ford. 6 W. Va. lUI. 
Rep. m. Where. In order to sustain a bID of lDJunct1on. a 

Heir. of Orantor.--In a bill by au administrator to jurisdictional fact Is necessary to be estabUshed. 
enjoin a sale of real estate by a trustee. on the Bnch fact must not onlY be allei'e4 In the bllL but 
ground that the debt hu been paid by the debtor should be sustained by Bumclent evidence to make 
In hili lifetime. the heirs of the &,rantor are neces· at least a vrl_fad,caae before tbe conrt proceeds 
Mary partie". Stewart v. Jack>lOn. 8 W. Va. 211. I to refer the cause to a commlBBloner. or to order au 

Jolnlnl' Olflc:el'll ... P.rtIeL-Tbe omcer who re- Issue out of chancery. Ohio River R. Co. v. Ward. 
turned the writ of ball boud oUllbt, as well as the 86 W. Va. 481. 14 S. E. Rep. 142-
plaintiff at law. to be made a party defendant to a The mere allel'atlon In a bill for an injunctlOD 
bill of InjllDction ftled by tbe person returned as that tbe act complained oflB belnl'commltte4 under 
ball. who dep.les that he ever executed tbe bond. for an unconstitutional statute ta not of itself edelent 
the oMccr Islntere!<ted In the matter In controversy to confer jurisdiction on a court of eq1ll.ty to 
and Khould be a party In order tbat ftnal aud com· Ilrant tbe reltef BOu&,bt, where the other allepUoua 
plete justice may be done. Spotswood v. Bla-a-en· do not make out a case for such rellef. Thomas v_ 
botbam. 6 Munt. 813. Rowe (Va.). 2S S. E. Rep. 161. 

MI.jolader of P.rtl .... -In a suit agalnBt oYKter In- AII._tlon ... to Partles.-In a bill ftled to restrain 
"pectors and otbers to enjoin them from &8818'Dln&' tbe collection of taxes for schOOl purpoees lu a 
oyster ground to the otber defendants. and to townsblp. the plaintiff must aver that he sues. nl)l 
r,!qulre them toa.M8l8'D tbe Rame to tbe complainant. only on bls own bebalf. but. alBo. on bebalf of all 
the b\1l allell'ed. tbat the &"round In controversy others similarly altuated. such averment hem. 
was unoccupied: that tbe complainant claimed tbe essential to a complete determination of all the 
rl&'h t to have tbe wbole a.'J8I8'Ded and rented to rll'hts affected by the Bnlt. McClung v. Livesay. T 
him as the ftrst applicant for It; and that tbe lu- W. Va. l12li. See Bull v. Read. II Gratt. 'l8. See 
spector and his deputy were about to &88ll'n It to _pro. tiUe. "AplnBt Taxes." 
the other defendauts becanae they had occupied It AUeaatioD of PlalDtiff'. Tltie.-A blU to restrabI the 
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recordlnll' of a paper on the &'round that It would 
cast a cloud on Lhe title to certain land Is properly 
dismissed. where It falls to allell'e the plalntiff's 
Interest In the land. Smith v. Thomas (Va.). fIT S. 
E. Rep. 'iN. 

A bill of Injunction Is fatally defective which does 
not aver II'OOd title In the plaintiff. contains no 
charll'e of Insolvency all'alnst the defendants. does 
not show that Irreparable damall'e will result If the 
injunction Is denied. and prays an Injunction to reo 
strain a naked trespass upon real propertY. The 
Western. etc .• Co. v. Va.. etc .• Co .• 10 W: Va. 1lIiO; Mc· 
Millan v. Ferrell. 7 W. Va. _ See Cox v. Douglass. 
10 W. Va. 1711; SChoonover v. Brill'ht. :u W. Va. 898; 
CresaP v. Kemble. 18 W. Va. 8011; Watllon v. Ferrell. 
IN W. Va. 408. 111 S. E. Rep. 'I2f. 

A .... tton of CbarecUr of InJary ApprebeDCled.-A 
bill of Injunction should contain a distinct aver· 
ment of irreparable Injury. and the facts mUBt ap
pear on which the allell'ation Is predicated. In order 
that the court may be satlsll.ed as to the nature of the 
Injury. Farland v. Wood. iii W. Va. 4&11. 14 S. E. 
Rep. 140; Fluharty v. MUls (W. Va.). III S. E. Rep. 
1121. See also; Colllns v. Sutton. 114 Va. 127. 18 S. E. 
Rep. ~II; Cresap v. Kemble. 28 W. Va. eoa. 

A mere allell'ation of irreparable Injnry Is not 
sulllctent to warrant an Injunction. The facts 
mnst allpear on which the allell'atlons are founded. 
Hale v. Point Pleasant, etc .• R. Co .• ZS W. Va. 4114. 

A btu to enjoin the commlsslon of waste by cut· 
tlnll' timber which merely allell'es that the Injury 
win be Irreparable. and does not show in what re
"lIect it win be irreparable. win be dismissed on 
demurrer. Watson v. Ferren. IN W. Va. 406. II S. 
E. Rep. 11K. 

In order to sustain a btu to enjoin tresPlUlllon land. 
facts constltuUnll' Irrellarable Injury must be set 
out. Becker v. McGraw (W. Va.). fIT S. E. ReP. \I8IL 

A bill to enjoin the foreclosure of a usurious mort
lI'all'e Is demurrable. where It falls to Bhow In what 
respect the plainti:lf woUld be Injured by the sale. 
Saunders v. Balto. BuUdinll' &: Loan Ass'n (Va.). fIT 
S. Eo Rep. 7'16. 

AI ..... taoa of Pnad.-In a blll for an Injunction on 
the &'round of fraud, the facts constitutlnar such 
fraud must be stated. Dickenson v. Bankers' Loan, 
etc .. Co •• 9S Va. 49S, Z S. E. ReP. 548. 

The facts relied on to sustain a btU for an injunc· 
tion must be stated In the blll. and must. when 
taken toll'ether, be sufllctent to make out a case of 
fraud. Dickenson v. Bankers'Loan. etc .• Co •• 9S Va. 
4118, 25 S. E. Rep. 548. 

AI"".tioa of IJUoIYellC)'.-AlthoulI'h a bill askinll' 
for an injunction contains the averment that the 
defendant, by cuttin&, a channel throulI'h the plain· 
tiff's land. the defendant havillAl been &'ranted the 
rill'ht to construct Itil railroad thron&,h such land, 
would divert the water of a creek from the plain
tiff's mm. and would work to him irreparable dam· 
ue. yet If there Is no averment that the defendant 
Is insolvent. or that its ofllcers. uents. or servants 
are trauscendin&, their authority. or that any 
dama&,e which may be done to the property cannot 
be adequatelY compensated In damues. the Inlonc· 
tion must be refused. C. &: O. R. Co. V. Bobbett. II 
W. Va. 188. 

Al ..... tlon of D_trnctloa of Orialn.1 Papen.-It is a 
aulllctent compliance with Va. Code 1887.18878, where 
a sworn bill alle&,es and the answer admits the 
destruction of the orllrlnal papers in a cause in 
which there was a decree for the sale of certain 
lands. and there III II.led a certill.ed COpy of the papers 

from the supreme court. where the caURe W&ll on 
appeal; and an injuuction wUl not lie on the &'round 
that "no alii davit of the destruction WaR Hied." 
Hudsou v. Yost. 88 Va. 1147. IS S. E. Rep. 438. 

C. ALLEGATIONS ON INFORMATION A1'lD 
BELIEF.-A bUl for an Injunction charged t"at 
the complainant was informed and believed that 
there were other partiell who clalmed the land 
described in the defendant'll deed to the complain· 
ant. but there was no alle&,ation 811 to who the 
parties were. nor was their title Khown or indicated. 
Htld. that thlll alle&,ation was I:oQ &,eneral towarrant 
an Injunction restrainlllAl the collection of the ,.ur
chase price. Lovell V. CIIllton. 2 W. Va. 410. 

As a &,eneral rule, an Injunction will not be 
allowed upon mere information and belief. and the 
followlnll' aflldavlt to a blll of injunction II InMum
cient under the statute: "James Montll'Omery on lIis 
solemn oath RayS that each and every alle&,atlon 
contained in the forell'olnll' bill are true so far as 
they are known to him personally. and KO far 811 

he has heard. he believes them to be true." )lont· 
1I'0mery not belnll' a plainti:lf in the bill. {'_ a. O. R
Co. v. Buse. II W. Va. 1i'I'II. 

D. DISOOVERY.-As a lI'eneral rnle. where a 
plaillti1f Is entitled to rel1ef by injunction he IB a1llo 
entitled to a discovery of tbe facts upon wilich his 
rl&'ht to relief Is based. 10 Ene. PI. &: Pr. tII'1; N. &: 
W. R. Co. v. Postal TeL Cable Co.. 88 Va. • 14 S. K
ReP .•. 

The bill Ihould not can upon the defendant to 
dlsclose the nature and character of hill own tit \" to 
the subject-matter of the controversy. where Buch 
inquiries do not pertain to the title of the IIlaln t1:1f 
and are not necessary to maintain the plalntiff's 
title. N. &: W. R. Co. v. Postal TeL Cable Co .. IltI Va. 
• 14 S. E. Rep .•• 

An Injunctiou to restrain a tele&'r&ph company 
from 1I'0inll' on the plaintiff's land for the.,pnrpolle of 
coudemmllAl arlllht of Way. unW a discovery be bad 
of the company's iucorporation. and the proceedlnp 
authorizlnll' the condemnation proceedlnll'lI. should 
not be &'ranted. as one ill not entitled to a disconry 
of the facts by which another's case Is to be e .. tab
Ushed. but only of those necessary for hili own. 
Norfolk. etc .• R. Co. v. Postal Tel. Cable (0..88 Va. 
982. 14 S. Eo Rep ••• 

E. VERIFICATION OF THE BILL.-.JI'he followtDlc 
aflldavlt to a bill of Injunction was held to be In~um· 
cient under the West Viralnla lltatute: "Jame .. 
Montaromeryon his solemn oath says. that eacb and 
every alle&,atlon con talned iu the forell'Oin&, blil. are 
true so far as they are known to him persoually. and 
80 far as he has heard. he believell them to be true ... 
C. &: O. R. Co. v. Buse. Ii W. Va. 1i'I9. 

It Is no objection to a b\1l of injunction that It is 
sworn to by a person not one of the plainti1fll. if tbe 
aflldavlt ill &'004 In other respects. C. &: O. R. ( .... \'. 
Buse. II W. Va. 1i1ll. 

An injunction ou&'ht not to be awarded. which ill 
verill.ed only by the afIldavlt of an uent of the 
plaintiff. "that the facts and allentions contained 
In tbe bill. 80 far as stated therein on his own knnwl· 
ed&,e are true. and 80 far as stated on Information. 
he beUeves them to be true." where the bill allt'/Ce .. 
no facts of which the a&,ent had any personal knowl· 
ed&,e so far as appears on the face of the blll. and 
there are no exhibits sustalninll' the material alletra· 
Uon .. of the b\1l. Shonk v. Knlll'ht. 12 W. Va. 867. 

Althou&'h the aflldavlt II.led with the bill iB not of 
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It.qelf su1ftclent to anthorlze a judge to grant an 
illjunctlon. yet If there are properly cerWled copies 
of documents and records 1I.1ed with the bUl as 
exbiblts aud evidence. and tbey. toa-etherwftb the 
aftldavit. are sumclent to satisfy the juda-e tbat the 
Injunction shonld be a-ranted. It Is not error for 
tbe jnda-e to grant the Injunction. on Run Petro
leum Co. v. Gale. «I W. Va. 1125. 

F. AMENDMENT.-As a general rule. tbe conrt 
w\l1 at any time before the hearing grant leave to 
amend. where the bUl is defective as to parties. or 
In the mi~take ~,omisslon of any fact or circum
Htance connected with tbe substance of tbe bUl or 
not repugnant thereto. The amendmeut may be 
made by commonorderbeforea~wer or demurrer. 
and afterwards by leave of the court. Holland v. 
Trotter. 1I2 Gratt. 186. • See Bart. Ch. Pr. (201 Ed.) 
844-81)1. See especially. monographic flO'" on 
.. Amended Billa" appended to Belton v. Apperson. 16 
Gratt. llO7. 

n. CONSTRUCTION.-A prellmlnary Injnnction 
will be construed to be in accord wltb the allep
tlon .. of the bill. If tbe ianlfUalfe used admits of such 
construction. McEldoWney v. Lowtber (W. Va.'. 88 
S. K Rep. 64 •• 

VII. THB DBMURRBR. 

A bill for an injunction to tbe judlrJllent of a 
justice on the vf'rdlct of the jury. which shows on 
Its face tbat \be plaintiffs have a plaIn. adequate 
remedy at law, Is fatally defective: and on de
murrer thereto the temporary injunction awarded 
.. hould be dllssolved. and the bill dismIssed. Shay v. 
Nolan. 46 W. Va. 299. 83 S. E. Rep. 225. 

Where a complaInant In a bill of Injunction ap· 
l,ears and contests tbe case on a demurrer. he 
waives notice of tbe demurrer. Hyre v. Hoover, 3 
W. Va. II. 

Where a bond III executed pursuant to a decree In 

such personal representative Is not made a party te 
the orflflnal bill, at least. until a reasonable time 
for tbe appoIntment of such personal representa
tive and maltlDQ' him a party defendant shall han 
been allowed by the court. Frank v. Brunneman •. 
8W. Va. 462. 

Bill Demurrable for Want of Certalnt)'.-Tbe com
plainants In a suit to restrain the sale of landa 
under a deed of trust Iflven to secure an unpai. 
balance of purchase money. claimed credit as mon
galrOrs aa-awt such balance for damages for tb~ 
cutting of timber upon a portion of tbe lands.whlclt 
portion. they alleged. had been conveyed by their 
vendor. a defendant In tbe suIt, to otber person •. 
prior to tbe conveyance tbereof to tbem. There_ 
no allea-atlon In tbe bill that tbe cuttlna- took 
place after their purchase. or by wbom It was done. 
or that tbey did not get all the land forwblch ther 
had contracted. HM. that the bill was demurrable 
for want 01 certainty and precIsion. Cleaver y. 

Matthews. 83 Va. 801. 3 S. E. Rep. 4311. 
P .. lare to Set Out In Wbat Reaped: IDjary Woaid Be 

Irreparable.-A bill allelflng that tbe plalntllf Is tile 
owner of a tract of land covered by valuable grow
Ing timber. that the plaintiffs are engaged 4n cut
tina- and removing tbe same. that. if not restralned. 
they will continue to cnt and remove saId timber. 
that saId waste has greatly Injured him. and tbat If 
tbe defendants are allowed to continue tbe cuttina: 
of said timber the Injury will be irreparable: but 
not settlDlf forth In what Way the Injury 'frill be 
Irreparable, does not show jurisdiction In a conn 
of equity. and will be dismissed on demurrer. Wat· 
son v. Ferrell. 84 W. Va. 406, 12 S. E. Rep. '12'. 

A bill to enjOin the foreclosure of a usurious 
morta-age Is demurrable. wbere It falls to show III 
what respect the plaintiff wonld be Injured by tbe 
sale. Saunders v. Balta. Building &; Loan AsII'Jl 
(Va.). 87 S. E. Rep. '/?II. 

C<lulty requiring Its execntlon in order to stay the VIII. THB ANSWER. 
issuance of an injunction. the fact tbat tbe bond "There seems to be some confusIon of opinion 
does not conform to tbe reqnlrements of the decree among the lelral professIon. as to when and when 
i~ no a-round for a demurrer to a declaration on the an answer may be 1I.1ed to a bill of Injunction. and 
bond. since the bond does not derive its e1ftcacy be considered and have 1t.'1 properelfect on a motiOil 
from the decree directing Its execution. Blanken- to dissolve. In the case of Goddin v. Vaughn's Ex'on 
.. hlp v. Ely. 98 Va. D. 88 S. E. Rep. ~. lit al .. 14 Gratt. 102, JUDGB LBB in dellvertDQ' the opin-

F .. lure to Allelre Tbat CompI"nant'. Rllrbt H_ Been ion of tbe court. 'at pages 129 and 130 says: • Another 
Eatabllabed In Action at Law.-A bill to enjOin the objection taken for the II.rst time In tbe arpment 
constroction and maintenance of a milldam Is not here. Is tbat tbe motion to dissolve was premature. 
demurrable for want of equity. in tbat it contains or at lea.'1t tbat tbe answer sbould not have been 
no allea-ation tbat the complalnant's rla-ht has been read on tbe hearing. becau-'1e It had not been fUed In 
established In an action at law. Switzer v. McCul- conrt or at the rules. Generally It Is true that an 
loch. 76 Va. m. answer can only be II.led during tbe session of tIl~ 

Want of Jurlsdlc:tlon.-Althona-h a bill of Injnne- court or at tbe rules. but by our statute. as I tblnk. 
tion may pray for relief. which a court of equIty an exception Is made In cases of Injunction. The 
haH not jurisdIction to grant. still If tbe bill prays object. In Iflvlnlf the judge In vacation power to dt.
for other relief which the statements of the bill solve an Injnnction. was to prevent delay and tIliv 
Jl1'Itnalaci. authorIze. It Is error In the court to sus- would be to some extent defeated. if a party had to 
taln a demurrer to the bill and dissolve the Injunc· walt until the rule day or a session of the COIIrt. 
tlon and dlsmlK.~ the bill. because of its want of before he could put. In his answer. and have tIl~ 
jurisdIction to grant all the relief prayed for. benellt of It on a motion to dissolve. I tbink tile 
Frank & Co. v. Brunnemann. 8 W. Va. (82. larger power to entertaIn and declde the motion to 

Nonjoinder of Pertles. -AI tboua-h It appears on the dissolve. embraces that of recelvlnlf the answer and 
face of a blll of InjunctIon that the personal repre- makina- It a part of the record. If tbere was any. 
sentatlve of a deceased lessee. who dIed intestate. thina- In the objection. It shonld properlY have beeR 
Is a neces.~ary party defendant to the suit. before made. when the motion to dissolve was heard,' etc. 
II.nal adjudIcation. yet If It appears by the bill that It seems to me, tbat tbese views of .JUDGB Ln an' 

Kucb personal representative had not at the time of correct and well founded. and I think In addition. 
the 1I.1Ina- thereof been appoInted. a demurrer to that the answer may not only be receIved. as stated 
the bill should not be sustained and the Injunction I by JunoB LBi: and made a part of the record. but 
dlK.'<Olved and the bill dlRmlAAed. merely beca1llle , tbat a replication to such answer may likewise be 
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received. and made a part of the record by the 
judll"e at the hearing of the motion to dL'IIIolve." 
Hayzlett v. !\fcldUlan. 11 W. Va. 464. 

A conveyed a tract of land In trust to secure to B 
the payment of a note containing a Ilrovlslon that 
It was to be subject to any credit which the maker 
might show he had paid on said claim or debt upon 
a fair adjuKtment of all matters between them. 
The trustee. proceeding to sell the land under the 
deed of trust, was enjoined by A on the Jrround, 
amonJr others, that he did not owe B anythlnJr on 
"ettlement, and prayed for a settlement to be had 
between them to ascertain his Indebtedness. If any· 
thlnJr. to B. The defendanL~ filed an answer In the 
natllre of a cross bill. allell"lng prior liens on the 
land by judlrments aJralnst A. and maklnlr the judJr
ment creditors of A parties to the suit, and praylnJr 
tor a convention of the lien creditors. and to ascer
tain the amounti and priorities of the liens. HIld. 
that the court did not err In permlttlnJr the answer 
and cross bill to be flied. Martin v. Kester (W. 
Va.). 811 S. E. Rep. 1i8II. 

Where a bill of Injunction to atay proceedlnp on 
a judJrMent charJres the plaintiff at law with havlnJr 
failed to do an act on Which the eqnlty of his claim 
<Jepends. and. In his answer. he takes no notice of 
the alleJration. the court, on the hearinJr. will con
"Ider this as an admission that he has not done the 
act In question. and will decree aJralnst him without 
any exception to the answer. or any Interlocutory 
artIer taklnll" the bill for confessed In parL PaJre T. 

Winston. :! Munf. 2Il8. 

IX. ORDBR OF RBPBRBNCB. 

A bill to enjolu a carrier from collectinJr wharf· 
ace. and to require It to account for amounts paid 
by the several plaintiffs. did not aver how much 
was paid In the aJrnepte. or In what proportion or 
under what circumstances. and was whollY denied 
by the answer and not supported by proof. alld. 
that the courL on JrrantlnJr the Injunction. could 
not order a reference to ascertain the amount of 
wharfalre collected from the plaintiffs. Balto .. etc.. 
(".0. v. Williams. 114 Va. 421. :l1li S. E. ReP. 841. 

X. THB BONO. 

A. NECESSITY FOR.-An order from the chan· 
cellor JrrantlnJr an Injnnctlon to a judlrMent at law 
upon the "usual terms." Is not sU1llclent to stay the 
proceedings. until the complainant has complied 
with the terms of the order by JrIv1nJr bond and se
eurlty. Clarke v. Hoomes. 2 H. &: M.. 23. 

The Injunction should not take effect until the 
bond III Jrlven. but If by accident It Is made to take 
effeCt before. this Is not suftlclent error to warrant 
the appellate court In reverslnJr the order Jrrantinc 
the Injunction. A partY oUlrht to be allowed a rea
lOOnable time after his attentlon Is called to the 
,tefeet In the bond. by rule or notice. In which to 
execute a proper bond. and on his failure to do so 
the Injunction oUJrht to be dismissed. C. &: O. R. Co. 
T. Patton, 5 W. Va. 2114. 

It Is error In the chancellor toK"rant an Injunction, 
without requlrlnJr security. except In the case of 
executors. administrators. and other flduclary 
characters. Lomax T. Picot. 2 Rand. 247. 

Sam_Penonal RepruentativeB Not Required to 
Olve Bond.-Executors and administrators. havlnJr 
.. ven security for their administration. are not 
Jrenerally required to Jrlve security on obtalnlnJr In
junctlons. Wilson v. Wilson. I H. &: M. 16: Lomax 
v. Picot, 2 Rand. 2'7: Shearman v. Christian, 1 Rand. 

893: Va. Code 1887. S 8441. And If such bonrl be II"Iven 
It Is void both aM a Ktatutory bond and at common 
law. State v. Johnson. 28 W. Va. M. 

B. CONDITIONS.-Where the condltionll of an 
Injunction bond are not as extenKlve as the statnte 
requires. but It contains a material part of the con
dition required. the bond Is not void. but binds the 
obllJrors to the extent of such condition or condl· 
tions: and where the bond contains some condition. 
or promises not required by the statute, and some 
of those which are required. It Is valid and blndlq 
to the extent of the latter. Holliday v. Myers. 11 W. 
Va. 216. See Gillespie v. Thompson. 5 GratL 13ll: 
White v. Clay, 7 Leill"h 88: Fox v. Mountjoy, 6 Mnnf. 
86: Pratt v. WrlJrht. IS Gratt. 175. fII Am. Dec. 7f11: 
Gibson v. Beckham. 16 Grall. 821: Porter v. Daniels, 
11 W. Va. 250. 

An inJnnction bond payable upon the continJrenC)' 
speclfled In Its condition. II"Iven before a deed of 
land which Is a preference of one creditor over 
others. and which stands for the beneflt of all credo 
ltors, on which bond judJrMent Is recovered after 
the date of snch deed. Is entlUed. under W. Va. 
Code 1881. ch. 74. 12. to share In said land. the owner 
of such ludll"ment belnJr a creditor. The contlnJrent 
character of the bond makes no dlffer;ence. First 
Nat. Bank of Cumberland v. Parsons.4Ii W. Va. 888. 
II:! S. E. Rep. 211. 

Where an Injunction bond does not bind the obU· 
cors to pay such costs as may become due. this is not 
a defect of which the obllJrors can complain. GU
lesple v. Thompson, 5 Gratl. 182. 

C. EXECUTION.-The Vlrll"lnla statute (now Va. 
Code 1887. 18442) does not require that the bond upon 
an Injunction to a judgment shall be executed In 
the presence of the conrt, but It must be executed 
before the clerk of the court In which the judJrment 
wa.~ obtained. The fact that it was I'iven before the 
court ~111 not, however, vitiate such bond. Har
man v. Howe, 21 Gratt. filII. 

In an action on a bond I'Iven to stay Injunction 
proceedlnp, the defence was that the defendantK 
Biped as sureties under an aneement that the 
principal should also 8ip. It appeared that the
principal's husband slped her name to the bond. 
at her request. and that the bond was flied In the
Injunction suit and proceedlnp therein accordinJrly 
stayed to the prlucipal's beneflt. Ildd, that such 
slplnc by the hU!lband was a suftlcient compliance 
with the aJrreement to bind the sureties. Blanken
ship v. Ely. 98 Va. 858, 86 S. E. Rep. 481. 

The surety In the injunction bond belnJr held 
Insnftlcient. and another bond belnJr executed with 
other sureties. npon a dissolution of the Injunctlon 
the sureties In both bonds are equallY liable. Bent· 
ley T. Harris, 2 Gratt. 357. 

D. AMOUNT.-A bond was Jriven npon an Injunc· 
tlon to a judJrMent for money, and In the penalty 
Itsald "In the just and full 8um of seven hundred 
and seventy-aix. lawful money of Vlrll"lnla." Hold. 
that the word "dollars" wa.~ obviously left out by 
mhtake. and the bond will be treated as if the 
word was In It. Harman T. Howe. 117 Gratt. f116. 

Where an Injunctlon bond has been81ped, sealed 
and acknowledll"ed by the obllJrora in the presence 
of the court. and has been accepted and acted on &h 

their ,bond. the obliJrors are estopped to deny that 
the penalty of the bond conforms to the direction 
of the judJre who awarded the Injunction. Harman 
T. Howe. 117 Gratl. 676. See Wray v. Davenport. '" 
Va. 18. 
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E. REQUIRING NEW OR ADDITIONAL BOND.
It Is wltbln tbe power of a jndtre of tbe circuit court 
to make an order In vacation requlrlntr a complain
ant to trlve a new Injunction bond with additional 
Mecurlty. Hutchinson v. Landcraft, 4 W. Va. 112. 

If at any ttme the security for prosecutintr an In
junction shall prove to be Insul'llclent. tbe court 
will require unexceptionable security to be trtven. 
Ross v. Pleasants. I H. &I M. I. 

The power to lrI"ant Injunctlous In vacation and 
to require a bond to be then &,iven carries wltb It, 
as a necessary Incident, the rltrbt to bear and deter
mine In vacation a motton to require a new bond to 
be executed with an enlarll'ed pellalty. Hutchinson 
v. Landcraft, 4 W. Va. 8UI; Mason v. Harper'" Ferry 
Brldtre Co., 11 W. Va. W1. 

Upon a motion before a judtre In vacation to 
require of the plalntlll a new Injunctioll bolld with 
an enlal'lred penalty, the proper order, If tbe old 
bond Is Il18ul'llcient, Is, If tbe new bond Is not trlven 
wItbln such reasonable time, as the court under the 
circumstances sball h, that after such time tbe 
Injunction shall be dissolved until sucb bond be 
trIven. Mason v. Harper's Ferry Brldtre Co., 17 W. 
Va. 408. 

The order of a judtre of tbe supreme courtUaDtilllr 
an Injunction whlcb bad beell refused by the lower 
court Is. wben returned by the lower court, a record 
there. In ellect an order of the lower court; and 
tbe judtre of tbe lower court may act upon It as an 
order of bls own court and Illcrease the bond llxed 
by tbe supreme court. This, bowever, cannot be 
done at rules. when the court Is not In term; but 
the case must be matured as any other case, and 
retrUlarly proceeded wltb. Rnl'lln v. Commercial 
Bank. 110 Va. '108. IllS. E. Rep. 'I'l1O. 
It Is error to order an Increase of an Injunction 

bond, where the claim of the adverse party I .. fully 
protected by collateralsecurlt.v. Rul'lln v.Commer
clal Bank, 110 Va. '108. til S. E. ReP. 7110. 

If tbe powers of trustees sulntr In chancery are 
vacated, pendlntr the suit. upon a bill 1l.1ed anlnst 
tbem by their udul I1tU IN'" and other trustees are 
appointed, It seems that tbe court may chantre the 
plaintiffs after aDswer Il.led upon terms of tbe new 
trustees paylntr the costs alreadY Incurred and 
trlvlnll security for future costs; butlt cannot vacate 
au Injunction bond trlven by the orltrlnal trustees. 
and direct anotber to be executed, without previous 
uotice to the defendants. tbat they may show cause 
atralnst tbe motion. Galt v. Carter, II Munf. 246. 

surety In the judllDlent. Bentley v. Harris. IGratt. 
8117. 

Where an Injunction bond was executed by th" 
oblltrors before the clerk of the court. and In the 
presence of the court. and was accepted and acted 
on as their bond, the surety Is estopped from setting 
up the defence, that by eXllress atrreement with hilo 
principal he sltrned the bond upon the express c<>n
dltlon that another person named should Bi&'n IL 
and that this fact was announced to the clerk at 
the time the said surety sltrned It. the ob1ltree know· 
Intr nothlDtr of such atrreement. Harman .... Howe. 
'II GratL 878. 

Where an Injunction Is dissolved upon a condl· 
tlon, and that condition has been complied with 
by the defendant In equity, the surety in the Injnnc
tion bond Is not exonerated. Gray .... Campbell. 1 
Munf. 2lit. 

S. ACTIONS Oil Balm. 
a. BlOAt to JlaiAlDira Bueu.dfld .Adlou.-Where an 

Injunction bond Is made payable to the state. actloDs 
may De prosecuted thereon from time to time for 
tbe benellt of the person Injnred by the br~b of 
the condition thereof, until dam3l(e8 are reco ... ere4 
In the 3I(trrente equal to the penalU of tbe bond. 
State v. Hall, 40 W. Va. 4Ii6, 21 S. E. Rep. '1IIIL 

b. Part~JoiftlUr of PflJiralll •• -Where an lD.luuc· 
tlon bond Is joint as to tbe oblltrees. Joint and 
several as to the obl1trors. a joint action may be 
brontrht by tbe oblitreea. aDd a joint judcment 
rendered for the whole of their demand, althoQ6b 
the cla.l.ms due tbem respectivelY may be of 41l1er
ent amonnts and may bear Interest from dUfereDt 
dates. Peerce v. Athey, 4 W. Va. 2IL 

c. PfHdiraq.-In an action on an Injunction bond 
broUtrht to recover dam3l(es upon the dllC8Olntion 
of the Injunction, where none have been awarded 
by the decree dlssolvlntr the same. tbe declarat\1ID 
must specify the particular Injuries complained of 
occaslonlntr Buch dam3l(es with such clearness ad 
distinctness of statement that they may be nnder
stood by the party wbo Is to answer the same. 
State v. Purcell, 31 W. Va. 44, II S. E. Rep. 101. 

In an action on a bond trlv~n on an Injunctlau Iu 
restrain the collection of a judcmenL the plaintiff 
mUllt abow title to the judcment. State v. Hall . .., 
W. Va. 4Ii6, II S. E. Rep. 'llIO. 

Where tbe condltlou of an Injunction bond In 
pursUaDce of the statute provides that the plaintiff 
In the injunction cause shall faithfullY 1)rosecalt 
said Injunction, and shall pay tbe amount of the 
judcment enjoined. aDd all Bucb COlIts as may be 
awarded anlnst the complainants. and all such 

F. LIABILITIES ON THE BOND. dam3l(es as shall be Incurred In case the Injunction 
I. ACCRUAL or LIABILITY.-Where the 1)lalntiff In be dlMSOlved. the declaration must aver that the 

an Injunction Butt dlsmlSllea bls blll at rulcs. the plaintiff In tbe Injunction. by reason of tbe dlslio 
defendant bas an Immediate rltrbt of action on tbe lution tbereof. has Incurred and become lIable ", 
Injunction bond, and need not walt untU tbe order pay the plaintiff In the Bnlt on said bond 80m .. 
of dillmissal Is conll.rmed at the nezt term of the amount of damues. State v. Hall, 40 W. Va. .. 
court. Roacb v. Gardner, II Gratt. 811. 21 S. E. Rep. '160. 

The condition of an Injunction bond Is broken by d. Bridnau.-<m the trial of an action of debt on au 
a dissolution of the Injunctlou In part, as well as by Injunction bond extracts from the decrees aDd 
a total dissolution; so tbat an action lies on tbe orders In the Injunction cause are competent and. 
bond. whether the Injunction be partly or wbollY sul'llclent evidence without producllllr the whole 
dlllf<olvf.d. Wblte v. Clay. '1 Leltrh 68. record. White v. Clay. '1 Ldtrb 68. As to the adml ... 

2. LIABILITIBII OJ'SURBTIES.-A principal debtor slbllIty of the record of an Injunction cause a.
In a jud&,ment obtained an Injunction thereto, and evidence In an action upon an Injunction bond. let" 

executed an Injunction bond. wltb a tbird person as Arthur v. Crensbaw, 4 Leltrb 3lI4. 
Rurety; tbe surety In the judtrment not beln&' a I ,. D-fnu:".-ln an action of debt on an Injunction 
party to the Injunction. Ullon a dissolution of the bond, tbe obll&'ors are estopped to deny that the~ 
Injunction. It Wall beld that the surety In tbe Injunc- Is such a judtrment all tbat wblcb tbe bond descrlbes. 
U(lnbondwasliablefurtbedebtcuJulned. before the ortbattbe Injunction ball been awarded. BaLk v 
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Fleshman, 2l W. Va. 317. See Blankenship v. Ely,88 
Va. 8IiII.1I8 S. E. ReP. 484. 
It la no plea to an action on an Injunction bond. 

"that the Injunctiou was not dissolved uncondition
ally: but upon terms thatthe plaintiff at law should 
execute a bond for securinlr the title to a tract of 
land:" without avemnlr In the plea that 8uch bond 
has not been lriven. Gray v. campbell. I Munf. 231. 

Tbe failure of one of the oblilrors In a bond to 
sip It In person. If it can be set up a8 a defence In 
any case by the other obllirors. cannot be 8et up 
where It appears that judlrment has been rendered 
ualn5t such oblllror, and no one has been Injured 
by his faUure to allrO and ackuowledlre the bond In 
proper person. Blankenship v. Ely. 88 Va. 8IiII. 118 S. 
E. Rep. 484. 

f. Dama(le, and CDlt •• -Where no bond has been 
required on sulDir out an Injunction, damues are 
not recoverable. unless the Injunction was sued out 
malic10nslY and without probable canse. Glen 
Jean. etc .. R. Co. v. Kanawha, etc .. R. Co. (W. Va.), 
311 S. E. Rep. 1178. 

Where tbe condition of an Injunction bond pro
vides for the payment of sucb damues a8 may be 
awarded by the court, and tbe court simply dissolves 
the Injunction and dl8misses tbe bill, the order of 
dissolution necessarily Imports that the damalres 
are to be paid, unless they are expreBBlY remitted 
by the terms of the order. Claytor T. AnthoDY. II 
GraU.618. 

In an action on a bond for prosecutlnlr an Injunc
tion to stay proceedlnp upon a judlrment at law. 
for a debt beartnlr interest: which Injunction is 
cUaaolved and the bill dhlmlBBed; the plaiDtiff 18 en
t1tied to a verdict for the amount of the principal 
sum with lawful Interest to the time of tludlDlr 8uch 
verdict, the costs at law and In chancery (costs 
belnlr awarded to the plaintiff by the decree). with 
damues on the 8ald priuclpal sum at the rate of 
ten per centum per annum, durinlr the pendency 
of the Injunction: althoulrh the condition of the 
bond be. for payment of the "judlrment, and costa 
of the Injunction" (If ruled to be paid "by the com
plalnant").-wlthout mentlonlnlr Interest or dam· 
aires. Fos v. Mountjoy, e Munf. Ie. 

Tbe surety in a bond for the prosecution of an 
Injunction Is not liable for tbe costs and damqes 
which may accrue on an appeal to a superior court. 
Woodson v. Jobns. 3 Munf. 230. 

s.me-co ..... Feu _ Dam..--W .. t Vll'KlalL-A 
reasonable amount paid as compensation to counsel 
lUI an Item of tbe exPense neceBBarlly Incurred In 
procurinll' the dl880lutlon of an Injunction wronlr
fully obtained may be recovered In a snit for 
damues upon an Injunction bond. State v. Med
ford. Sf W. Va. 6113, 12 S. E. Rep_ 864: BllI'h on 
Injunctions (24 Ed.) 1061. 

S __ S--VlrtrlaIL-ln an action on an Injunc
tion bond with condition "to pay all lIuch costs as 
may be awarded qalnst the plaintiff, and all such 
damue8 as shall be l:lcurred In case tbe said In
junction be dissolved." fees paid to counael In the 
Injunction sutt canuot be recovered as damqeH, 
althol1lrh the bill be a pure bill oflnjunction. Wise
carver v. Wl8ecarver. 97 Va. 452, Sf S. E. Rep. 68, 1\ 
Va. Law ReII'. 461. and fl()u,. pp. 4ll5.585. 578. See 
Bl1rrllBB v. mneH.94 Va. U8.26 S. E. Rep. 876. 

XI_ CO,sTS. 

A defendant who Is properly enjoined from col
lectlnll' a debt, tbough not from prosecutlnlr It to 
judlrDlent. Is liable for tbe costs of tbe Injunction 

proceedlnp. Shipman v. Fletcber. 116 Va. 1186. 2U S. 
E. Rep .• 

Where an injunction ISlI'ranted to a jl1dlrment at 
law. It will. In Ireneral, be at the cost of the com
plainant. Mosby v. Baskins. 'B. " M. '27. 

Where an Inj I1nction &II'a1nst a judlrJllent at law I. 
perpetuated as to part, belnll' the amount of jnst dis
counts claimed by the plaintiff In equity of wblcb 
he mlll'bt have availed blmself at law if be bad 
made defence, and is dissolved as to tbe residue. It I" 
proper for the chancellor to decree that the plain
tiff In equity sball pay the defendant there bls costs. 
Dunally v. Glnatt, Ii Lellrh 8IiII. 

Wbere an Injunction Is perpetuated In part, the 
complainant "hould not, as a matter of course. be 
decreed to pay costs; and the error of awardlnlr 
costs qalnst the complainant Is Bumc1ent, on bh. 
appeal, to reverse tbe decree. althoUirh correct In 
every other respect. Ross v. Gordon, I Munf. 289. 

Where, pendlDlr a bill for an Injunction to a jud.
ment and for tbe rescission of a contract for the 
purcbase of land on tbe Irround of an Incumbrance 
and defect of titie. the vendor removes the Incum
brance and procures the title, the Injunction sbould 
be dlBBolved, but wItbout damues, and with costa 
to the plaintiff. Younlr v. McClunlr, II Gratt. 1I8Il: 
Reeves v. Dickey. 10 Gratl. 188. 

Where tbere Is an Injunction to a judlrment 
ualnst two or more persons. and only one slp8 the 
InjuncUon bond or applies for the Injunction upon 
dissolution there should not be an award of execu
tion for damaRB and costs airalnst all tbe judlrment 
debtors. but only qalnst those slplnlr the bond or 
asklnlr the Injunction. Graham v. Citizens' Nat. 
Bank, e W. Va. 701. IllS. E. Rep. UII. 

Where a purcbaser comes Into equity to enjoin a 
jl1dll'ment for the purchase money of land, on the 
Irround of failure of title, be is entitled to costs. 
thoui'b the title 18 afterwards perfected, and tbe 
Injunction dissolved. Reeves v. Dickey. 10 Gratt. 188. 

eo.u Caaaot Be Decreed uaUI Plaal Hearlalr.-Coats 
sbould not be taxed upon overruUnIl' or lIustalnlnlr 
a motion to dissolve an Injunction. Barnett v. 
Spencer. I B. " M. 7. See Davenport v. Muon. J 
Wash. 100. 

XU. VIOLATION OF INJUNCTIONS. 

Wbere the defendant's employees. without orderll. 
drive acrosa the complainant's railroad after tbe 
award of an Injunction to restrain trespaaislnll' on Its 
roadway. and the defendantdlsclalm8 all evil Intent, 
It Is error to Impose a flne for the contempt. Postal 
Tel. Cable Co. v. N. &: W. R. Co .• 88 Va. 9211. 14 S. E. 
ReP. 803. • 

Where an Injunction Is Irranted, wblcb Is not to 
take effect or be In force until the plaintiff executed 
a bond, acts done before the execution of tbe bond 
constitute no breach of tbe Injunction. State T. 

Irwin. 80 W. Va. ,eN, , S. E. ReP. '13. • 
Where an Injunction Is II'ranted. but not to take 

effect or be In force I1ntll the plaintiff executes a 
bond, It Is a conditional &'rantlnlr of the Injilllction 
So. where such an Injunction was &'ranted on the 
fourteentb of July. 1886. the bond Increaked on the 
elgbteenth of AUirUSt, 1886, and no bond executed 
until the eleventb of October. 1886: and on thr
twenty-first of AUII'U8t and thlrty-tlrst of the same 
montb,ln tbe year 1886. acts were done wblch would 
bave been contempt had tbe Injunction been In 
force. It was beld tbat tbe Injunction did pot take 
effect until after tbe acts were done, that there W811 

no breach of the Injunction, and consequently no 
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contempt of tbe Injunction order. State v. Irwin. SO ment at law Is a security for anythlnc the plaJnti!f 
W. Va. 404 .• S. E. Rep. 413. i at law may be entitled to: aud a court of eqllitr 

Knowledgo of In'anc:tlon.-Wbere a party has actual should continue the Injunction. and direct proper 
notice of an order of Injunction. althoucb It may Issues: and upon the'comlnc In of the verdict. per. 
not bave been yet served. or be defectlvrly served petuate the Injunctlou, or dissolve It III whole 01:" In 
upon him. the order becomes operative on him from part accord Inc to the flndlnc of the jury. KDlfoa~ 
tbat time. Osborn v. Glasscock. Be W. Va. 1411. 10 S. v. Hendricks. I GratL 112. .. Am. Dec. 186. See BaDk 
B. Rep. 701. of Washlnl"ton v. Hupp. 10 GratL II. 

XIII. MODIPICATION OP INJUNCTIONS. Inlanc:tlon aplnst Jad.-t for Pu~ at..,. 
Not Dissolved antll Vendor TOlidon Oood Ooed.-All 

A court of equity may modify an Injunction on the 
fllmlshlncof a bond of Indemnity. where It appears 
that tbe party Interested will Ruifer by contlnulnc 
the Injunction In force pendln&, tbe lIticatlon. 
Campbell v. Point Pleasant. etc.. R. Co .• !IS W. Va. 448. 

Where an Injunction. as awarded. Is too broad. 
but the facts call for a more llmlted one. o~ a mo
tion to dissolve. the injunction should be modlfled 
and made one warranted by the bill: and It Is error 
to wholly overrule the motion to dissolve, and al
low the excessive Injunction to continue. Neale v_ 
County Court. 48 W. Va. 110. 1'7 S. E. Rep. 810. 

A preliminary Injunction must not do what can 

Injunction to a judgment for the purchase moue, 
ollllht not to be dissolved until a cood and su1lldeDt 
deed for tbe land Is tendered by the vendor. Graul· 
land v. Wllrht, 2 Munf. 17e. 

Wloere InJanc:tlon CoDtinaed antlllnd~"
tBlnod_-Where an Injunction is obtained to a sale 
under a deed of trust on a-rounds that are insu1lldent 
or unsustained. tbe Injunction. nevertheless. should 
not be dissolved until the Indebtedness Is :w;er
tained by a commissioner ot the court. White .... 
Mechanics'. etc.. Ass'n, Il2 Gratt. 231. 

XV. DISSOLUTION AND ABATEMENT. 
only be done after full hearln&' by final decree. as A. COURTS WHICH HAVE POWER TO DIS· 
by cban&1nc the possession of realty. or deprlvlnc SOLVE.-Under the West Vlrclnla statnte. Ih~ 
one In posses.~loll of Its benefits. In auy other re- power of the judge of a circuit court to dissolve an 
_pect tban as to the wroncful act proper to be ilnjunctlon In vacation Is not conflned to the COUDt7 
enjoined: tbe proper purpose of such Injuuc- In which the sulL Is pendlnc. but may be exercised 
tion belnl!" to preserve the present status until a In any other county of his circuit. Hayzlett 'f. 

full hearlnll" on tbe merits shall be bad. An Injune- McMillan. \I W. Va. ~: Horn v. Perry. II W. VL 
tion as to 80 much of It as Is excessive Is void. and 11M. 
oUlIht to be modlJled on motion. Bettman v. Har- B. GROUNDS FOR DISSOLUTION. 
neMS. 42 W. Va. 433. 2e S. E. Rep. 1'71. 1. EXISTBNClI OP ADBQUATB LKGAL R_BDY.-AD 

An Injunction which inhibits a life tenant from oblla-atlon &1ven on tbe retainer of counsel t .. 
"cuttlnc or removing any timber from said land. defend tbe oblll"or on the charlIe of forlrery _ 
and from removing the bulldlnp thereon or any assla-ned by the counsel and Judl[ment wa. .. obtained 
part thereof. or from otberwlse Injuring the same." tbereupon by the asslllDees. on wbich judcment 
Is entirely too broad and Indeflnlte. and luterferes execution Issued. under Which a forthcoming bond 
wltb the life tenant·s proper enjoyment of his ten- wa. .. taken. and judgment was rendered thereupoll 
ancy. Greatbouse v. Greathouse. 48 W. Va. II. S2 After these proceedlnp, without any defence bu 
S. E. ReP. 9Ilt. Ing been made at law, and wltbout any excuse for 

XIV. CONTINUANCB OP INJUNCTIONS. not maklnc It. an injnnct:on was obtained on ~ 

Althougb the answer plainly and positively denies 
the allelrations of the bill. yet. If the facts and clr
eumstances shown by the pleadlnp, exhibits and 
aftldavUII are stronlrly presumptive In favor of tbe 
plalnt!if's equity, It Is not appealable error for the 
eircult court to continue an ancillarY injunction. 
a warded for the purpose of preservinc the status of 
property. until the flnal hearlna-. Robrecht v. 
Robrecht, 46 W, Va. 738,114 S. E. Rep. 801. 

Where on the bill and answer denylnlr all equity 
In tbe bill. there is a motion to dissolve an Injunc
tion. it IR customarY to dissolve: but for a-ood cause 
tbe motion may be overrUled. and the Injunction 
continued till tbe bearlnlr without any adjudication 
of tbe principles of the cause. Kabn v. Kema-ood, 
80 Va. Sf3-

On a motion to dissolve a mere ancillary injunc
tiou, tbe circuit court can only be required to Inv_ 
tla-ate the main cause so far a.q to ascertain that tbe 
equities between the parties are su1llclently doubt
ful to jusLify the contluuance of the Injunction 
until the dnal hearlnll'. Robrecht v. Robrecbt. 48 
W. Va. 738, Sf S. E. Rep. 801. 

Upon an appllcatlou to a court of equity to enjoin 
a juda-ment at law, and a-rant a new trial In the case. 
It Is error In tbe court to perpetuate the Injnnction. 
set aside the juda-ment. and a-rant a new trial of the 
cause which had been terminated: and to flnally 
dispose of the suit In equity. In such case th~ juda--

a-round that the oblla-or was Induced to employ ~ 
oblla-ee by tbe menace that if he did not the obl~ 
would act as counsel altalnst him In ald of the proIi. 

ecutlon. Held, that the Injunction should be 4L-· 
solved and the bill dismissed. for If In law sucb a 
contract was valid, a court of equity has no rlgllt 
to absolve a party from It: and If In law the COD· 

tract was Invalid, the defence should have ~ 
made in that forum. Hendricks v_ Compton. ! Bob-
191. 

Where the defendant In a bill of discovery ma1:~ 
no discovery, but. ou tbe contrary. denies the aile· 
lI'ations of the bill. the Injunction awarded on Ih~ 
blllsbouid be dissolved. Webster v. Couch. 8 Rand. 
519. 

2.IN.nJ1I'CTION IIfPBOVIDBl!ITLY AWA.B.J)JU)..-Wberr 
a judlIment has been enjoined and a new trial at 
law ordered. the court. If It Is satisded that the iII
junction oua-ht to have been dissolved. will. althOllllIl 
no verdict has been certified. set aside the order 
for a new trial. and dissolve the Injunction. "&Sol 
v. Maa-ee, I H. & M. S. 

Sa_-Wbero Bill Taken for Coa ...... -When a 
bill of Injunction has been taken for confessed. for 
want of an answer. a moUon by the defendant to 
dlscbara-e It as having been ImprortdentlY awarded 
will not be entertained. Turpin v. Jeffenon. f ft .• 
M.f88. 

B. LACBBS m PBosBCtlTIlfG CA118IL-Where a plalD
tlif has failed to use due dUigence to expedite his 
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eause and procure the answers of all the defend- C. RIGHT TO DISSOLUTION. 
ants. he cannot complain that an Injunction was I. DL'WBJlTION OF COURT.-The dissolution of In
d.lssolved before they had all answered. Shonk v. junctions. and applications to hear or to postpone 
Knlllht. 12 W. Va. 1181. the hearinll of motions to dissolve them. are larl'ely 
If an Injunction be obtained to stay proceedlnll8 matters of judicial discretion. and the appellate 

on a judgment or decree. and the plaintiff nelliects court will not disturb the action of the court below 
for an unrea.~onable lenllth of time to summon other where It appears that the discretion haa been 
defendant.'1, or to have an order of publication. or soundly exercised, or where the contrary does not 
to amend hiM bill, when he knows there are other appear In the record. Inllies v. Strana, 91 Va. I0Il. 
necesKary defendants In the cause. or otherwise illS. E. Rep. 480. 
unneceaaarily fatls to expedite the suit, the court It rests In the sound discretion of the court to dis· 
wlll, on motion of the defendant, even before the solve an Interlocntory Injunction upon the comlne 
answer Is 1Iled. dissolve the Injnnction because of In of the answer denylnll the equities of the bill, or 
.. uch unreasonable delay caused by the plaintiff's to contlnne It to a flnal hearinll on the merits. 
ncglilrence In preparinll his case. But If the de. especially where frand Is the gravamen of the b{ll. 
fendant. whose judgment Is enjoined, acquiesce In or where dissolution would result In greater Injur)' 
It for years by maklnll' no motion to dissolve such than continuance tUi hearlnll. JenklDII v. Waller. 
Injunction. If he then moves to dissolve It, even 80 Va. 888. 
after the flilng of his answer years after the IUlnll 2. LACBBS IN S •• JUNO DJ880LUTIo •. -Where an 
of the bill, the court. because of his lonll delay, Injunction haa been llranted allalnst a defendant. 
oUll'ht to refuse to dissolve the Injunction on his snbstantiallY In accordance with his answer, and 
motion. bnt ought to continne It till the hearlu, the order haa been aCQuiesced In by him for several 
unle"" the evidence to sustain the dissolution Is years, and the practice It was Intended to prevent 
.. uch as to salisfy the court that "the case cannot be has been abandoned, It Is not error to refullC t .. 
changed by any proof which the plaintiff can pro- dissolve Ie. Balto., etc., Co. v. Wllllams. 94 va. 421. 
duce: such. for Instance. as a judgment or decree 1I6 S. E. Rep. 841. 
estopping the plaintiff frgm proving the material 
allegation In hi" bill But In such case the court 
.. hould require the plaintiff to expedite his cause, 
and as promptly as possible have It matured atrnles 
and set for hearinll'. nnder the penalty. In ca.'le of 
fallnre. of a dissolution of his Injunction on motion, 
before the cause I,. ready for heariOll'. because of 
Kuch nnreasonable delay. McCoy v. McCoy. 29 W. 
Va. 794, 2 S. E. Rep. IDI. 

An Injunction was awarded against a common-law 
judllJIlent on the ground of newly-dlscovered evi
dence. It appeared that the plaintiff 8uspected the 
existence of the ground of defence sought to be In
troduced before the rendition of Judgment. and 
knew of two wltnelL .. es by whom It could be proved, 
If It did ClI:IlIt, but he fatled to have the.Ole wltnCllSes 
l<ummoned, andcon.~nted to the judgment, upon the 
agreement that the plaintiff would not enforce the 
~xecutlon for a year. Ileld, that the Injunction 
.. hould be dissolved at the plalntiff's costs. Hevener 
v. McClung, 22 W. Va. 81. 

4. NONADIII88IOlil or ATTOBNEY PBOS.cuTDfG IN· 
.ltnfCTIOlil PBOCBBDllfGB.-The fact that the attorney 
.... ho prepared the complainant's bill of Injunction 
bad not been admitted to practice In the court 
where the Injunction was granted Is no ground for 
the dissolution of the Injunction and dlsmls.~al of 
the bill Peterson v. Parriott. 4 W. Va. 49. 

5. IlfVAJ.IDITY OF AWABD.-Where an award Is held 
Invalid, an Injunction depending on It must be dis· 
solved. Tate v. Vance, 111 Grate. 571. 

6. MtJLTIFABIOtJ8NBBS or BILL.-If a bill, In part a 
bill of Injunction, Is multifarlons, that objection 
cannot be made on a motion to dissolve the Injunc. 
tlon. It must be made at the hearing. BeaU v. 
Shaull. 18 W. Va.2fi8: Shirley v. Long. II Rand. 764. 

7. DBJ'BOT OF PABTIBR.-A motion to be admitted 
as a defendant Is not rell'Ular. But In case of an In
junction. If It appear that the person maklnll the 
motion Is Interested In the subject of controversy, 
the court will order the Injunction to be db'Kolved. 
unless the plaintiff wlll amend his bill. and make 
him a defendant. Harrison v. Morton. 4 H. &; M. 
4811. 

D. DISSOLUTION IN V ACATION.-Upon a motion 
In vacation to dissolve an Injunction, It Is error for 
the court to proceed to hear the case on Its merits. 
and dismiss the bill, In the absence of the conllent 
of regard required by the statute. The Injunction 
may be dissolved In vacation, but the hearing on 
the merits should stand over until the term. Mount 
v. Radford 'l'rllst Co .• 93 Va. 4111, 211 S. E. Rep. 244. i 
Am. &; Eng. Corp. Cas., N. S .. IIJ. 

Where a cause has been removed and received by 
the clerk. the defendant may, upon notice, In vaca· 
tlon before the next term of the court to which the 
cause Is removed, move the Judge to dissolve the 
Injunction which had been granted. Mnller Y. 

Bayly, 21 Grate. 1121. 
The plalntiff In an Injunction cannot deprive the 

defendant of the beneflt of his answer, upon the 
hearlnllin vacaUonof a motion to dissolve, by 1l1ln.r 
exceptions thereto: for the motion and the excel" 
tions may be taken up and heard at the same time 
and In vacation. SanduskY v. FarIs (W. Va.). 3IJ S. 
E.Rep.liII3. 

Upon the hearing In vacation of a motion too 
dissolve an Injunction, the Judge may eumlne the 
bill, answer and exceptions thereto. and If the 
exceptions were not well taken, may disregard thenl. 
Sandusky v. Faris (W. Va.). 88 S. E. ReP. 5113. 

It Is Irrell'Ular to dissolve an Injnnction In court 
with a direction that the order shall not IlO out. 
and then In vacation to direct that the order shall 
11'0 out. Randolph v. Randolph, II Rand. 194. 

Where an Injunction has been obtained In vaca· 
tlon, the defendant may Ille his answer and move 
the court to dlMolve the Injunction, without flllng 
the answer either at rules or In term. Goodin v. 
Vaughn. 14 Gratt. 102. 

E. STAGE AT WHICH DISSOLUTION MAY BI'~ 
HAD. 

Before Ans_r.-Aa a lleneral rule. subject tu 
80me exceptions, an Injunctlou, properly granted. 
will not be dissolved until the defendant has an· 
swered. Norfolk. etc., R. Co. v. Old Dominion Bag
llage Co.. 91 Va. 811. as S. E. Rep. 385, I> Va. Law 
Reg. 266. 
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It Is error to dissolve an Injunction where the 
facts charged In the bU!. If true. are su1ll.clent to 
snstaln the Injunction. un leu an answer has been 
liled denylnll' the facts cbarll'ed. Peterson v. Par· 
rlott. 4 W. Va. 42. . 

A preliminary Injunction may be dluolved on 
motion before answer. Rl188elJ v. Dlckeachled. IN 
W. Va. 01. 

Before p..- Served on Defendaat.-An lujunction 
may be dl880lved on motion before process Is served 
on the defendant. Shields v. XcClunll'. 6 W. Va. ?II. 

Before Flaal H ....... -Where an Injunction was 
«ranted on a bill allell'lnll' that the rellpondents 
were aBRertiD&' ownership to land claimed 1.0 be 
paid for by the complainant. and the documentary 
evidence tended to establish the fact of payment. 
thoulI'h denied by tbe rellpondents. It was error to 
dluolve the Injunction before tbe cause was ma
tured and came on for linal bearing. Gray v. OVer
street. 7 Gratt. 84e. 

Where no motion Is made to dl880lve an InjUnction 
until the cause !II replarlY set for hearll18' on the 
court docket. the bearing shall be linaL Byrne v. 
LYle, 1 H • .t. X. 7. 

F. MOTION. 
1. NBOB881TY roB- WAft 01' Jl1BI8DICTIOIl.

Where the btll does not state a proper case for reo 
llef In equity. the court will dismiss It at the bear· 
ID&'. tbol18'h no objection has been taken to the 
jurisdiction by the defendant In his pleadln .... 
Hudson v. Kline. II Gratt.lI'I'II: Xorebead v. De Ford. 
OW.Va.BUI. 

lL NOTICB 01' XOTIoll.-Where a motion to dl880lve 
an Injunction 18 made In open court In term time. it 
la not necessary to give the opposite PartY notice In 
wrltIn8' of tbe Intention to make such motion. 
Kester v. Alexander (W. Va.), 84 S. E. Rep. 8UI: 
Wblte Sulphur Sprinp Co. v. Robinson. 8 W. Va. 
M2. 

Wbere a bill of Injunction Is still at rules. not on 
the court docket. because not matured for bearing. 
tbe defendant may move the court to dl880lve tbe 
injunction: but tbe opposite party. wbo does not 
appear. must have reasonable notice of such motion. 
Fadely v. Tomlinson. 41 W. Va. lIOII, IN S. E. Rep. IH6. 

.. CONTDIl1AIICJL-1t Is a general rule not to con
tinue a motion to dl880lve an InjUnction. unless 
from some very great neceulty. because the conrt 
18 always open to grant. and. of course. to reinstate. 
an Injunction wbenever It sball appear proper to do 
110: and because, too. the plaintiff sbould always be 
ready to prove bls bilL Steeillmltb v. Fisber 011 Co. 
I W. Va.). 85 S. E. Rep. 15: Kester v. Alexander (W. 
Va.). IN S. E. Rep. 8111: Pltbole Creek Petroleum Co. 
v. Rlttenbouse. 12 W. Va. 818: Arbuckle v. XcClana· 
ban. 0 W. Va. 10'1: Emmons v. Pidcock. 113 Va. 148. 
Sf S. E. Rep. 1105; Ingles v. Straus. III Va. 2111. 21 S. 
E. Rep. 490; Radford v. Innes. I H . .t. X. 7. See also. 
'l'lffany v. Kent. 2 Gratt. 281. 

On a motion to dissolve an Injunction restraining 
a sale under a deed of trullt. It Is error to (lenY a 
contlnnance asked for by tbe plaintiff to enable 
blm to obtain additional material evidence to prove 
that tbe notice of sale was defective. wbere he has 
been unable to obtain such evidence by the use of 
due diligence. Vaugbt v. Rider. 83 Va. G5II. 8 S. E. 
Rep. 2113. 

4. CANNOT BB XADB BY PARTY IN CONTBJlPT.-A 

court of equity will not dlsholve an Injunction upon 
the motion of a party In contempt for disobedience 
of an Injunction In another Hult restraining the 

same act as that In question. FadelY v. TomllIlllOB. 
41 W. Va. 60(1, IN S. E. ReP. IH6. 

I\. XOVING PAPBB8.-It Is a correctcourae of pro
ceedlnlr, for a chancellor to dlllsolve an Injunction 
upon the defendant's tenderinlr a deed to the plain· 
tiff. or filing It wltb the papers. without requlrlnr It 
to be approved by the court. before the InjuncUI>1l 
shall be dillsolved. X'Xahon v. Sp&D&'ler, • Rand. 61. 

SafflcIenc:y of Allawer AIoae.-An Injunction will br 
dl880lved at tbe hearing of a motion to dtsr.olve it 
on the bill and answer sworn to, wbere the answer 
fnlly. fairly. plainlY. distinctly and positively deBles 
tbe allegations of the bill on which tbe InjunctioD 
was granted. and the material allegationBof the bill 
are not snpported by proof other than the amda\;t 
verifying tbe truth of Its alleptlons. Wise T. 

Lamb, II Gratt. 184: Hogan v. Duke. lID GraiL 244: 
Hugbes v. TInsley. 80 Va. 2IiII: Xoore v. Steelman. III 
Va. 881: Spencer v. Jones. 8& Va. 172. 7 S. Eo Bell. 1110: 
Xotley v. Frank. 87 Va. 482, IS S. E. Rep. 211: Ingles Y. 

Straus. III Va. 2111. 21 S. Eo Rep. 490: Thomas .... Howe 
(Va.). 22 S. Eo Rep. 15'7: Rosset v. Greer. S W. Va. I: 
Arbuckle v. McClanahan. 0 W. Va. 101: Hayz1ett~. 
XcXIllan. 11 W. Va. 4&: Shonk v. Knllrbt. 12 W. \'a. 
1MI'1: Col[ v. DoulaBa. lOW. Va. 175: Livesay v. Feam· 
ster.21 W. Va. 83: Xason City. etc.. Co. .... Mason.:S 
W. Va. III: Schoonover .... Brllrbt, U W. Va. M: 
Bryant v. Grovea. 41 W. Va. 10. U S. Eo Rep. &1\: 

Bronson v. VaD&'ban. 44 W. Va. 401. 211 S. Eo KrII-
1_: Kester v. Alexander (W. Va.). 84 S. Eo Rep.81i: 
Eakin v. Hawkins (W. Va.). 87 S. E. Rep. 8D: St.-el
smith v. Fisher 011 Co. (W. Va.). 15 S. E. Rep. 1 .. 

Where a motion to dlsaolve an Injllnctlon com"" 
UP on the bill. answer and deposltioDB used as all· 
davits. and the evidence does not Bilow probable 
cause from whlcb It may reasonablY be Infelnll 
tbat the plalntUf will be able to make out bis caoe 
upOn the linal hearlD&'. tbe injunction sbonld be db
solved. But If tbe complainant's case Is snpported 
by evidence renlarlY taken In tbe cause tn hl~. 
balf. and on wblcb he Intends to rely on the IIDaI 
bearinll'. the Injunction shoilid not. be dissolved 011 

the bill and answer alone, but should be ordered 10> 
stand over to the bearlug. Ingles v. Straus. III V~ 
2111. 21 S. E. Rep. 490. 

Where an answer to a bill to enjoLn a sale of 1aD4 
by the truBtee denies all the &"ronndb of equity statft 
In the btll. and there Is no proof to sustain them 
the court may dl880lve tbe Injunction and cUamlsa 
the bill. or It maY dissolve the Injunction ant 
have the sale made and proceeds distributed undft' 
Its direction. Hogan v. Duke. 20 Gratt. 2M. 

Where an anawer to a bill for an InjunctiOD oIc
nles all Its equities and Is aworn to. It III entlUed 10 

the welgbt of an aIIldavlt. under Va. Code 1887. USI. 
and. on a motion 1.0 dl880lve the Injunction. beard 0:1 

the bill and answer. the Injunction should be db· 
solved. Thomas v. Rowe (Va.). 22 S. E. Rep. lr.7. 

A judge In vacation may dissolve an Injanctioo 
althoulI"b certain formal defendants have not ar;. 
swered. where the SUbstantial defendanta h<LTt 
denied aillbe material alleptlons of tbe blll.. and 
no proof has been taken to sustain such alle811Uons. 
Livesay v. Feamster. 21 W. Va. sa. 

An Injunction should be dissolved on moti ... 
wbere the answer denies all the equities of the bill: 
and an anllwer may be received for such purpose iD 
vacation. Bayzlett v. McXillan. II W. Va. 4M. 

Wbere a caUlle Is regularlY heard on the blll. an
swer (the answer denying the material allecatloc, 
of tbe bill). general replication. exhibIts. and up.'>:. 
a motion to dl880lve an Injunction. It Is error lu tile 
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court. in the absence of evidence tendlnlr to prove 
tbe material alleptlons of the bUl. to refQ8e to dis-
801ve the Injunction and refer the cause to a com
mttulioner to take tbe acconnt prayed In the btll. 
Arbuckle v. McClanaban, 8 W. Va. 101. 

but denies the correctne88 of tbe plaintiff's con
struction, this Is not lIucb a denial aa, Dn' ., entitles 
tbe defendant to a dl88olutlon of tbe pendlu 
Injunction. HUlfhes v. Tinsley, 80 Va .•• 

Wbere the court erred. as In the case above stated. 
It Is not error In the judlre of tbe court afterwards 
upon proper notice and motion In vacation to dls
"olve tbe Injunction. before tbe report of the com
mlll8loner Is made. If tbe plalntU!, at tbe bearinlr 
of tbe motion to dlKSOlve, still faUs to present evi
dence tendlnlf to pro.,e the material alleptions 
of hll bUl: and in such case It is not error for tbe 
court to dissolve the Injunction, before dlsposlu 
of a report of acomml!l8loner ora:ceptlons tbereto. 
or exceptions of the plaintiff to 4isposltlonl of the 
defendant. Arbuckle v. McClanahan,8 W. Va. 101_ 

The debtor In a trust deed obtained an Injunction 
on the alle/fatlon tbat In tbe Ufetlme of his cred
Itor tbey settled. and that the trust deed debt was 
settled_ The answer of tbe admlulstrator of the 
creditor denied the allelfatlon on oatb and called 
for ,.roof. The plalntlff failed to produce satisfac
tory evidence of bll settlement. Jldd, that the bill 
should be dismissed. FUck v. Fridley, 81 Va. m, I 
R. E. ReP. 880. 

Where a motion to dissolve an Injunctlon is beard 
upon the bilL anlwer and aftldavits flied, tbeanswer 
denylnlr the material allelratlonl of the bill. It is 
not error to consider at the same time, and refuse 
a petition for a rule a/fainst the defendant for 
contempt for violation at tbe Injunction order, and 
to enter such refnsalln the same order dl!l8Olvlnlf 
the Injunction. SteelBmlth v. Fisher 011 eo. CW. 
Va.). 116 S. E. Rep. 111. 

Where an Injunction Is awarded under W. Va. 
Code, ch. 82, I 18. as amended by Acts 1897, ch. 40, the 
Atate must prove Its case, or, on answer denylnlftbe 
allelfatlons of the bUL a motion to dissolve must be 
sustained. State v. Reymann (W. Va.), 17 S. E. Rep. 
l1li1. 

In a btll by a married woman to enjoin tbe sale 
of land belonlfinlf to her separate estate. under a 
deed of trust lfiven to secure a note executed 
jointly with her husband, It was allelfed that Ihe 
was responsible for only balf of tbe sum so secured 
and tbat sbe did not execnte the deed of trust wlU
inlfly but was forced to do so. The answer denied 
all the alleptlons of the bill. H,U, that tbe Injunc
tion was properly dl88olved. tbere belnlf no proof 
or offer to prove the allelfatlona of the bill. Spen
cer v. Jones, 115 Va. 1'IJ, 7 S. E. ReP. IBJ. 

A bill was flied to enjoin the sale of property con-
.,eyed to secure a debt alle/fed to be usnrlous. The 

'plalntlff averred that he expected to make full proof 
of his allelfatlon. and disclaimed all beneflts of any 
discovery from the defendant. The Injunction was 
awarded. But afterwards the defendant flied an 
answer denylnlf the allelfatlon of the bill. and lbe 
plaintiff relied on tbe testlmony of a slnlfle wltne88, 
unlustalned by any corroboratlnlf clrcumstauces. 
HfJd. that the Injunction should be dissolved and 
the bill dlsml88ed. Thornton v. Gordon, I Rob. 719. 

.s.me-AlUwer .5ettIDIf Up New Matter of Defence.
Wbere the equity of a bUl of Injunction Is not 
denied, but a new equity is Bet up by the answer. to 
repel or avoid It. sucb answer, read as an amdavlt 
on a motion to dissolve, Is not Butllclent. of Itself. to 
support the motion. Noyes.,. Vickers. 30 W. Va. so. 
It S. E. Rep. 4l!t. Where tbe blll sets forth a con
tract and the plalntlff's construction thertof. and 
the answer admits the contract and claims under It. 

Same-Where Bill WaI"es Oatb.-Althouh tbecom
plalnant. In a bill for an Injunction, waives an an
Bwer under oatb from tbe defendant, yet such 
anBwer. denylnlf the equities of the bill, must. on a 
motion to dlllllOlve the Injunction, be treated as a 
denial of the complainant's case. Inlfles v. Straus. 
111 Va. D. 21 S. E. Rep. 4110. 

Same--Wbere Material Alleaatlon In BIll is Not 
Den1ed.-Upon a motion to dissolve an Injunction, a 
material alleptlon In the bilL which IB not noticed 
In the answer. must be taken as true, and no otber 
proof will be required. Randolph v. Randolph, 8 
Rand. lIN. 

a. EVIDIUW .. -on a motion to d1ss01ve an Injunc
tion the defendant Is not required to Invalidate by 
full proof the alleptlons of the bill, bnt the burden 
of provlnlfsucb aUelfatlons rests on the plalntlff. It 
Is sutllc1ent for the defendant to show that the en
dence of the platutlff 18 entitled to no credit. North 
v. Perrow, 4 Rand. I. 

Wbere a motion to dissolve an InJnnction Is beard 
on the bill. answer and amdavits, and the evidence 
does not show probable cause to believe tbat tbe 
complainant will be able to make out hlB case upon 
tbe lI.nal bearlnlf, the Injnnctlonsbonld bedtssolved. 
But if the complainant'S case Is snpported byevi
dence re/fDlarly taken In lbe cause In hili behalf. 
and on which he Intends to relY on the lI.nal heart nil', 
the Injunction shonld not be dissolved on the bill 
and answer alone, but should be ordered to stand 
over to the heartnlf. Inlfles v. Straus, III Va. D, II 
S. E. Rep. 4110. 

On a motion to dissolve an Injunction Before the 
answer is flied, the allelfallons In the bill mnst be 
taken aa true. Peatross v. McLaU/fblln. 8 Uratt. 84: 
Ludln/fton v. Tiffany, 8 W. Va. II. 

Where. upon a motion to dissolve an InJnnctlon, 
the appellee declines to aDBwer tbe appellaut·s btu, 
be must be relfarded as admlttlnlf the same to be 
true. Peatross v. McLaulfhUn, 8 Gratt. 84. 

An administrator who enjoins a jUd/fmentalfalll8t 
blmself In bls representative character on tbe 
Ifround that he Is a creditor of the estate of the de· 
ceased must be prepared, on the molion to dissolve. 
to show from his account tbat he is a creditor. 
Deloney v. Hutcbeson, 2 Rand. 183. 
It is error to dlllBOlve an Injunction on amdavita 

merely when by tbe pleadlUB the burden of proof 
Is on the defeudant movinlf such dl88olutlon. as the 
plaintiff has the rllfbt to crOBB·a:amlne the defend
ant·s wltne88es and rebut their testimony. Grobe v. 
Roup. 48 W. Va. 488. sa S. E. Rep. 2111. 

Upou a motion to dissolve an Injunction awarded 
on a bill flied to enjoin the sale of pel'llonal property 
under a:ecutlons levied tbereon, the court of ne~ 
Blty must consider the executions, and wbere. upon 
tbe evidence In the cause. It appears that the,. were 
considered, tbey are properly copied Into tbe record 
of the cause. Ford v. Watts, 116 Va. 1111. II! S. E. Rep . 
1711. 

G. ORDER OF DISSOLUTION-NECESSITY.
Where an Injunction Is awarded until the comlnlf 
In of the answer. It will not be dissolved by tbe com
Inl' In of the answer, but will remain to await tbe 
order of the court. Turner.,. Scott. 1\ Rand. 131. 
See. bowever. Beal v. Gibson, 4 H. & M. 481. 

An Injnnction may be dissolved by neCe88ar)' Im-

943 



16 GRATT. VIRGINIA. RlCPoRTS. ANNOTATED. 

pUciltlon, as, fot example, where the enforcement 
of a deed of trust Is restralnl'd. and the collection 
of the debt secured enjoined. by the court below. 
and the appellate conrt. reverslnll' on that point. 
decrees the debt secured to be valid and subslstiUll'. 
and remands the cause with directions to collect 
Ilnder the deeds of trust and apply proceeds In a 
lI'iven order. Atkinson v. Beckl'tt. 86 W. Va. 4lI8, 15 
S. E. Rep. 179. 

The reversal of a final decree may by necessary 
Implication dissolve an Injunction. Atkinson v. 
Beckett. 88 W. Va. 428, 16 S. E. Rep. 179. 

H. EFFECT OF DISSOLUTION.-An order dis· 
BOivinII' an Injunction, based on the merits of the 
case. where the onlY relief snulI'ht by the bU1lssuch 
Injunction, Is, as rell'ards finality. sucb a dec1Hlon as 
will snstaln tbe defence of reB judlCtJt4. Gallaher v. 
CitY of Moundsville. 84 W. Va. '130. 12 S. E. Rep. 858. 

D"IIII", of Bill-Where the bUlls not merely a 
b1l1 of Injunction. but Is filed for otber objects. to 
wblcb the Injunction Is auxiliary. tbe bill should 
not be dblml8sed. as a matter of course. on the dis
lWlution of the injunction. Noyes v. Vickers, Be W. 
Va. 80. 19 S. E. Rep. 429. 

On tbe dissolution of an Injunction, tbe complain
ant has a rlgbt to contluue his cause as an orlll'1nal 
IIUIt; tberefore, If tbe cbancellor, without bls con· 
sent. dillmlsses the bUl at tbe same time that he 
dl8ll0lves tbe injunction, It Is error. Blow v. TaYlor, 
4 H. &: M.ISl. 

Wbere tbere Is no doubt as to the balance due 
upon a bond and the Injunction acalnst the sale of 
tbe land by the trustee mlll'ht bave been dissolved 
and tbe bill dismissed, tbe court may. neverthell'ss. 
retain the- cause and have the sale made by the 
trustee under Its direction. Mlcble v. Je1lrles. 21 
Gratt. 334; Crensbaw v. Selll'fried. 24 Gratt.ll72. See 
alSO, 'I'erry v. Fltzcerald. 82 Gratt. 848. 

Vlrll'1nla Code 111'13. I If, provld!nll' that where an 
Injunction Is wholly dissolved the b1l1 shall be dis
missed at tbe next term, applies only to a pure bill 
of Injunction, and not where the bUl prays for 
other relief besides tbe Injunction. Therefore. 
pendlnlr the lItill'ation for the subjection of the land 
to a sale for the purchase money. It It not error to 
appoint a receiver to rent the land. and, If neces
sary, to col1ect the bond I!'iven by the vendee for 
tbe rent. Adkins v. Edwards. 83 Va. 800. e S. E. Rep. 
481i; Pumam v. Winston, 1\ Lelll'b 124. 

'I'he act passed the 80th of January, 181M. provldlnll' 
that. In all cases where hereafter any Injunction 
"ball be wholly dissolved, tbe blll shall stand dis· 
missed of course, wltb cost.~, unless at tbe next term 
lIumcieut cause shall be "hown all'alnst It, doell not 
apply to bills filed before the act took e1lect. Gallell'o 
v. Quesnall. 1 H. &: M. 2011. 

Under tbe Ktatute, upon tbe dissolution of an 
Injunction. tbe bill ~bould be dismissed of course, 
unle"" &ome II'round for retalnlnl( the cause be 
"bown at the next term. Anderson v. EllInll'ton. 2 
B. &:M.I8. 

The tblrd section of the act of January 20, 181M. con· 
ccrnlnl( proceedlnll'K In chancery. which provides 
for the dismissal of a bill on dls~olvlnll' an Injunc· 
tion. dues apply to cases In wblch the bill claims 
other relief besides Injunction. Houlrb \'. Sbreeve. 
4 Munt. 400; Slnll'leton v. I.ewl ... 8 Munf. Be7: Pul
liam v. Winston./; Lelll'b 324. 

After an Injunctiou ba.~ been wholly dl!lllolved, If 
the cau!>e be Net for hearinll' on the motion of the 
defendant In equity, be cannot take advantal(e of 

the circumstance that tbe bill shonld have beeu w.
ml88ed under the statute. FrankUn v. Wllk1luioD. 
3 Munt. 112. 

Where an Injunction Is wholly dillsolved In .. 
county or corporation conrt, the bill Is not to stand 
dismissed until two terms sncceedlnl( have ~n 
held In snch county or corporation; and the ap:><!; 
late court will not presume, from lapse of time. that 
two such terms have been held: but this must eX· 
pressly appear In the transcript of tbe reclJrd 
Pitts v. Tidwell, 3 Mnnf. 88. 

Where the assl&"nor and aS8ll1'llee of a bond are 
made defendants to a blll exhibited by the obillror 
for an Injunction and general relief. the obl~or 
alleglUll' that he paid the money to the a&.igDOr 
without notice of the asslll'Dment. if that allell''&Uull 
Is afterwards disproved. the Injunction dls!oOlud 
and the b1ll dlsml~sed as to the assignee, tile caa.e 
oUlrht yet to be retained and further proceeded In to. 
I!'ive the complainant relief against the asalll'nor. 
Rn1lners v. Barrett, 8 Munf. 807. 

S __ DlKretion ofCourt.-Upon the dl!WOluUon 01 

an Injunction to a sale under a deed of trwot. It Ia 
within the discretion of the court either 1.0 dl.mis. 
the bill. or retain It for the purl108e of administer· 
In&' the trust. If there are confllctinlr in,,";·e~~. 
between the parties as to their respective nll'tt.. 
and Interests tbey shonld be decided. and a d«r"e 
made for the sale of the propertY and the l'roJlt"f 
application of the proceeds. But whether the dl~rc:
tion vested In the court has been soundlY exen:be.: 
or not depends npon the facts and circuml>taDcn 
of the particular case. Anderson v. Phle&,ar. II! ," .. 
415, 25 S. E. ReP. 107. 

. Same-Personal Decree,-Where, upon a bill die.! 
to enjoin a void judll'ment. the plaintiff I" denied all 
relief because he has an adequate remedy at lay. 
It Is error to enter a personal decree against the 
plalntl1l for the amount of the judgment enjulllc:ll. 
upon the diBllolution of the Injunction. In .. 0.:& 

case. the only power possessed by the court b :u 
dissolve the Injunction and dismiss the bUl lIitiJ 
costs. Kanawha. etc.. KY. Co. v. Ryan. 31 W. Va 
864. 6 S. E. ReP. 1124. 

Should tbe court. after havln&, nanted an Injuuc· 
tion alralnst the enforcement of a judll'Dlent aIle.red 
to have been satisfied, dissolve the same at a lilIai 
hemnll', It oUlI'ht not to enter a personal decree 
al(alnst tbe plalntl1l for the amount of the orill'inal 
judcment enjoined. bnt «honld simplY di8!101ve the 
Injunctlon, and dllimlss tbe bill, with costs. and 
wlthont prejudice to the plaintiff as to his defence 
at law acalnst the enforcement of tbe execution. 
Howell v. Thomason, 34 W. Va. 794, 12 S. E. Rep. IIdI. 

SallIe-~u Jadlcata.-A decree dlsmlRBIIlJr a bllt 
lI'enerally. without any reservation to the plaintiif 
to sue thereafter, Is conclusive between the partl .... 
and It Is error to dlsmiBII an Injunction bill 011 

mOllon for failure to prosecute alone. wlthOllt 
add In II' "Without prejudice to snch other &ult as the 
plaintiff may see proper to Institute." Buulrot Y 

Chafiu (W. Va.), 87 S. E. Rep. 652-

I. EFFECT OF REFUSAL TO DISSOLVE.-A n· 
fusal by a court to dissolve an Injunction Is eqniva· 
lenl to boldlnl( that upon full notice and arlrument 
tbe Injunction should have been cranted. Brt-toW 
v. Home BuUdlnl( Co., 91 Va. 18. 20 So E. Rep. ~~. 

AltboulI'h notice should be liven to the adYen.e 
party of an apillication for an Injunction and the 
appolnvuent of a receiver. except In cases of ob\;ou. 
necessity to prevent a failure of justice. Yet. if llpoD. 
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a motion to dissolve the Injnnctlon and dlacharlre 
the receiver. the court sustalnalts orllf\nalorder. 
this I .. equivalent to holdlDlr that, upon full notice 
and arpment, the injunctlon oUlrht to have been 
"ranted, and, on appeal, tbe decree awardlnlr sucb 
Injunction and appolnlinlr a receiver will not be re~ 
... ersed for the want of sucb nolice In the flrBtin
"tance. Bristow v. Home Bldlr. Co., 91 Va. 18, 20 S. 
E. Rep. 946. 

J. DAMAGES AND COSTS.-The dam&8"es on the 
dl8ll01ution of an Injunction to a judlrment become. 
as to the party obtalnlnlr sucb dam&8"es. a part of 

costs, appearinlr dne on the judgment at the date 
of the Injunction. And the dam&8"es shOUld be as
certained, and the precept to le ... y them Inserted, 
In the body of the execution. Washinlrton .... Parks. 
15 Lelll'h 581. 

Where an Injunction was dissolved, and on 301>
peal the decree was amrmed, It was held that ten 
per cent. damalres should be computed from the 
time the Injunction was &"ranted to the date 
of the dissolution thereof In the court below, but 
not for the time It was pendlnll' in the appel· 
late court. Jeter v. Langhorne, 1\ GralL 193. 

tbe judlrment, and are embraced In the lien of the K. ABATEMENT BY DEATH OF PARTIES. 
judlrment npon the equity of redemptlon. Michaux Deatb of Plalntlfl.-Where acomplalnant In a bl11 of 
v. Brown, 10 Gratt. 15t2- Injunctions dies after the answer has been flied and 

Where there is an Injunction to a judlrment before the dec.-islon of the cause. an order may be 
agalnllt two or more persons, and only one sips the obtained on a motion of the defendan t, that. unles" 
injunction bond or applies for the Injnnction, upon the representatives of the complainant shall ap
dlBBolution tbere sbould not be an award of execu- pear within a certain time fixed by the court and 
tlon for damall'es and cost, &8"alnst all the judJrment cause the suit to be revived In their names. the In
debtors, but only alralnst tbose slll'nlnir tbe bond or junctlon shall stand dlBBolved. Carter v. Washhllr
aIIklnlr tbe Injunction. Graham .... CItizens' Nat. ton, I H. &: M. m 
8ank,45 W. Va_ '701, n S. E. Rep.1N6. FourplalntlffsunltedIn the same blll for an injnnc-

Where, on a bill to enjoin a judlrment at law, It tlon alralnst flve defendants to stay proceedlnlrll on 
appears, on the final hearlnlr, that the judll'ment fonr several jndlrments alrainst tbem respectively, 
OUlrbt not to be enjoined, and that the plaintiff In on &"rounds of equity common to alL The lujun,'
equity has had credit for a sum to which be is not tlon was awarded, and, pendlnlr the sult. two of the 
entitled, the court should not only dll!801ve tbe plaintiffs and three of the defendants died. 'Ibe 
Injunction and dismiss the blll, but should decree chancellor ordered, that, unless the Unnlr plaln
tbat the plaintiff pay that snm to the defendant. tiffs and the representatives of tbe deceased plaln
Todd v. Bowyer, I Munf. 447. titfs should revive tbe Injunctlon In the name of 

Where, pendlnlr an injnnction to a jndlrment for the representatives of the deceased plaintiffs 
money, tbe judll'ment creditor dies, and there Is a &8"alnat those of tbe deceased defendants, on or be, 
revival In the name of his administrator of the suit fore a certaiu day, the Injunction sbould .. tana dill
In equity, but not of the judlrment at law, It Is not· solved. lItld, that tbe order was irrelrular and 
relrular, thoulrh the object be to avoid the delay erroneous. McKays v. Hite, 2 Leilrh Iff>. 

that would take place after a dissolution of the In- A judlrment suspended by an Injunctlon may he 
junct!on in revlvlnlr the judgment, to make a decree revived on the death of eitber tbe plaintiff or de
In the suit In equity for tbe money whicb will be fendant; and the injunction operate8 on the judII" 
payable to the creditor upon 8uch dissolution. The'l ment or .cire facia., prohlbltlnlr the Issue of 
court of equity should dissolve or perpetuate tbCf' execution thereon. RIchardson .... Prince Georlre. 
Injunction, or perpetuate It in part and dissolve It 11 Gratt. 190. 
for tbe balance, and It may In the latter case direct 
that no damalres shall be paid by the complainant, Deatb of Defead.nt.-Where the defendant dies 
but In no case should a decree be made for the after fllinlr his answer to a bill of injunction and be
damages payable to the creditors on the dl8801utlon. fore the decision of the cause, an order may be ob
Medley v. Pannlll, 1 Rob. oa. talned, on the motion of his representatl ... es, that. 

Where a IItranlrer to a judlrment obtains an In- unless the complainant, within a certain time fixed 
junction agaln"t it. and the Injunction Is dls~olved. by the court. shall revive the suit alralnst them, the 
he Is aM much liable to pay the ten per cent. dam- Injunction shall stand dissolved. Kenner v. Hord. 
ages prescribed by statute as a party to the judlr- 1 H. &: M. 204. 
menL Claytor .... Anthony, 16 GratL 618. Where an injunction has. abated on account of 

tbe death of the defendant, the court will make a 
Order to Pay D ...... on Finding of Jary.-In a suit 1 rule that It shall stand dl8!wlved, unleS8 the com

by a property owner agalnRt an Internal Improve- plalnant shall revive It alralnst the rppref;entatlves 
ment company to enjoin It from pr08ecutlnlr a work of the defendant within a If\ven time after they 
that will Irrel1arably Injure bls property, w~ere I' shall have Qualified. White v. Fltzhulrh, 1 H. &: M. t. 
the conrt has directed an I~sue of quantum damni./lCIJ- Where a judll'ment alralnHt a principal and his 
tu., It Is error, upon the flndlDlr of the jury to decree Rurety is enjOined by them. and, pending the !'UIL 
the amount so found all'aln"t the company In such I the surety dies, the Injunction should not be dl .. -
form that execution can be Issued upon the foot of, solved without a rule for his repreKentalive to reo 
the decree. The order sbuuld be that. when the I vlve tbe suit In his name. Jackson v. Arnold. 4 
company pays to the owner. or deposita In court, Rand. 195. 
as the case maY be, tbe sum found by the jury, the 
Injunction shall be wholly dissolved, but until thltt XVl REINSTATEMENT OF INJUNCTION. 
lime It Is continued In full force and effect. Oblo A court of cbancery 18 always open to relnlltatt'. a. 
River R. Co. v. Ward, 36 W. Va. 4111. 14 S. E. Rep. 142; well as to Irrant an Injunction. Radford v. Innes, 1 
Mason v. Brldll'e Co .. *l W. Va. 243. , H. & M. 8. 

Computation of Damagea.-Upon the dls~olutlon of I A demurrer to an amended bill praylnlr for the 
an Injunction on a judJrment, the damalres for re- reinstatement of an injunction which had been dis
larding execution by the Injunction, sbould be com- I 801ved was overruled and the blllsulltained, and the 
vuted on the &8"lrrelrate of principal, Interest and: court refused to reln"tate the Injunction which had 
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been l)rol)erly dissolved. Odd. that the court did 
not err In refuslnlr to reinstate the Injunctiou. as 
the questions ms\D1r from the allelratlons of the 
bill had uever been l)resented to the court. SJ)en
cer v. Jones. 86 Va. 172. 7 S. E. ReI). 180. 

Where an Injnnctlon Is awarded until the comlnlr 
In of the answer. It Is of course at an end upon the 
lillnlr of the answer: but the plalntl1f may move to 
reinstate It. Beal v. Glbt>on. " H. &; M. 481. See 
Tnrner v. Scott, 5 Rand. 33lL 

A. motion to reinstate an Injunction, on additional 
evidence tendered by the complalnant, Is In the 
nature of an orlainal appUcatlon. and. If refused. 
the complainant may apply to anyone of the judlres 
of the court of apJ)eals. Gillam v. Allen, I Rand. 
414 : Webster v. Couch. 8 Rand. 11111. 

XVIL SU"ESSlVB INJUNCnON5. 
Where an Injunction Is dlRBolved, but the bill Is 

not dtsmlssed. Its J)endencY In a county court Is no 
bar to the complalnant's obtalnlnlr another \Djunc
tlon In the superior court of chancery. Roberts v. 
Jordans,.Mun~~ 

Where a btu for an Injunction aaalust a judament 
at law has been dlsmls.'led, and an apJ)eal taken, It 
Is IrrelrUlar to applY to the apJ)eUate court, J)endlnlr 
the apJ)eal. for a new Injunction to staY proceedlnp 
on the same ludament. Graves v. Graves, :II H. &; M. .. 

XVIIL APPBALS. 

A. FROM ORDER REFUSING TO AWARD IN
JUNCTION.-Where a judlre of a circuit court 
refuses to award an Injunctlon, the remedy Is by 
appllcation, accompanied by the orllrlnal papers 
and the order of refusal. to a judlre of the supreme 
court. who may review and reverse the action of 
the circuit court Judlre, and award the InJunction: 
which injunction. so awarded, It III the proviuce of 
the circuit court Judlre to enforce and restralu any 
dl!<Obedlence thereto, by attachment or other proper 
proceBR. Nor does It matter that the InJnnction In 
question Is the second or snpplemental bl11 for an 
Injnnction, since a motion to reinstate the InJunc
tion on additional evidence. Is In the nature.of an 
orlainal appl1cation for an \Djunction: and where the 
clrcnlt judwe. refuses to enforce obedleuce to such 
Injunction 110 awarded by a judlre of the supreme 
<'ourt. the writ of mandamus will be Issued. WUder 
v. Kelley. Judlre, 88 Va. :lin. IS S. E. Rep. 488. 

B. FROM ORDER OVERRULING MOTION TO 
DISSOLVE.-JJ.'he exercise of a sound discretion 
without abuse by a circuit judge In overrullnw a 
motion In vacation to dissolve an Injunction Is not 
reviewable and reversable action. McEldowney v. 
Lowther (W. Va.). 88 S. E. Rep. 86 •. 

Where the prlnc\pleA of a cause are adjudicated 
In an order rejectlnlr a motion to dissolve an InJunc
tion, an appeal may be refused. If the court or 
Judlre to whom the petition for apJ)eal Is pre.'lented, 
deems It proJ)er that the cause should be proceeded 
In further In the court below before an appeal Is 
allowed therein. And If. In such case. an apJ)ealls 
allowed. It maY be dismissed as prematurely 
allowed. B. &; O. R. Co. v. Wheel1nlr. 18 Gratt. 40. 

An appeal lies to the conrt of apJ)eals from an 
order of a circuit conrt overrallnlr a motion to dis· 
tlolve an Injunction which was Improvidently 
Irranted. Talley v. Tyree. :II Rob. I!OO: Lomax v. 
Picot, :II Rand. 1M7. 

Where a btU of Injnnctlon III Illed In the clerk's 
olllce and process Issues thereon. It 18 a case pend-

Inlr In court within the letter and sl)lrlt of chapter 
1811 of the Code of West Vlrainla. and an a~al 
will lie from an order of a judlle of a circuit conrt 
made In vacation In relation thereto. Hutchinson 
v. Landcraft. 4 W. Va. 811. 

• Au order which refuses to dissolve an InJuuctlon 
and to dlscharlre a receiver decides. In e1fect. that 
the proJ)erty held by the receiver Is. for the present 
at least. In proper hands, and to this extent It a4j1l
dlcates the prlnclplell of the case. From such order 
an apJ)eal may be taken. Bristow v. Home BIdJ'. 
Co .. 111 Va. 18, lID S. E. Rep. 1147. 

A refusal to dissolve an Injunction appolntiDc & 

receiver Is an apJ)ealable order, althoulI'h the ca_ 
In which the question arises are still at rules. 
Bristow v. Home Bldlr. Co .• III Va. 18, 20 S. E. Rep. gr.. 

C. FROM ORDER DISSOLVING IN.JUNCTION.
An order dlssolvlDlr an Injunction Is reviewable by 
apJ)eal under Va. Code 1887.184114. and 3. motion may 
be made for the reinstatement of the Injunction. 
and an appeal taken from the refusal to reinstate: 
but where the lower court refuses the Injunction in 
the drst place, the remedy Is not by appeal, bnt by 
application to a Judce of the snpreme cpurt acoom 
panled by the orlainal P&J)ers and the order of 
refusal. Va. Code 1887. 184811: Fredenhelm v. Rohr. 
8'/' Va. 786. 18 S. E. Rep. 1118. 

The W. Va. statute. Acts W. Va. 1872-1. ch. 17.' I. 
allowlDlr an appeal from a decree or order dlssolvlllC 
an Injunction. did not authorize an appeal from aD 

order jlrantlnlror refuslDlr to dissolve an Injunction. 
and an apJ)eal from lIuch order should be dlsmlslled 
as ImprovidentlY jlranted. notwithstaD41D1r the fact 
that a lltatnte walllQlbsequently enacted. authorizillC 
an appeal from lIuch order. Robrecht v. Wharton. 
IlII W. Va. 74e. e s. E. Rep. '1118. 

Where one has taken forcible possession of prem· 
Ises. and an Injunction Is.rranted prohlblUDIr him to 
do anythlnlr further. and to permit the plaintiff w 
cnltlvate the land. this Is not an order ··chanlring 
the possession of proJ)erty." within the meanlnc of 
the statute. Acts W. Va. 1I1'l1-a, ch. 17. I 1. which 
provides that an appeal shall be allowed "In an, 
case In chancery. wherein there Is a decree or order 
dlllllOlviDIr. or refuslnlr to dissolve. an InJunction. or 
requlrlnlr - - - the possession or title of property 
to be chanlred." Robrecht v. Wharton. 111 W. Va. 'i~ 
IS. E.Rep.'1118. 

Under Va. Code 1887. IS 84M. II4liII. no appeallieo 
from a decree dtssolvlnc an Injunction. wbere the 
onlY question Involved Is whether a partner waJ"ed 
his co-partner'" homestead exemption on e:xecutlDlr 
a note for less than tIIoO. Shoemaker v. Bowman. 
lIS Va. 8@8, 8'/' S. E. Rel>. 278. 

Under the act of January 2'1. 1810. a judlle of tbe 
sUJ)erlor court of chancery was not empowered to 
Irrant an apJ)eal from an order for the dissolution 
of an Injnnctlon. Spencer v. Smith. 4 Mnnf. a-

From an order overrullnlr au injunction and 
adjndlcatiDlr the principles of the cause. an appeal 
Jles. Va. Code 1878. ch. 178. II: Kahn v. KerDIrood. 
8OVa._ 

The order of the lower court falled to show tAl 
which of two InJunctions It referred, -one enlolnlllll' 
a sale nnder a trust made to secure purchase money. 
and the other enJotulnlr an attachment In another 
court to collect the purchase money. Hfl4. that a 
dissolution of tbe drst Injunctloncarrled with It that 
of the second. thoulfh .rranted on a supplemental 
bill recltlnll' IrrDnndll other than those set forth In 
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the orWfnal bill. Thompson v. Edwards, S W. va. 
511. 

Whether an act of assembly authorlzln&' the es
tablt"hmeut of publlc roads, which allows appeals 
to this court on Q.uestions of law only, is oonstitu· 
tlonal, does not arise on an appeal from a decree 
dl~"()lvln&' an Injuuction to proceedln&'S under the 
act. as It is not an appeal from any juda-ment pro
nounced In condemnation proceedln&'S under the 
act. Painter v. St. Clair, lIB Va. !!Ii, IU S. E. Rep. 889. 
If proceedln&'S at law are enjoined by a court of 

(:bancery and the Injunction Is afterwards dis
.. ol,"cd, and, on appeal. the order of dlssolullon Is 
.... holly amrmed, an execution may be sued out on 
the juda-ment at law, before the decree of alftrm· 
ance I .. entered UP In the court of chancery. Epes v. 
Dudley, 4 Lel&'h I~ 

Wheu a party has obtained an Injnnction from the 
('OUrt of chancery to a jud&,ment at law, which Is 
afterwards dissolved. and he appeals to the court 
nf appeals, he cannot be required to &"lve security 
for the amount of the juda-ment enjoined, but only 
for such COIILR as may be awarded anlnst him bY the 
apl>ellate court. Eppes v. Thurman, , Rand. 1184. 

A party appeallD&' from an order dlssolvln&' an 
Injunction can ODlY be required to &"lye security to 
perform the decree of the Inferior court. and to pay 
tbe CORts and dama&,es awarded In the appellate 
court, If the decree shall be alftrmed. (/tu:!rll • 
.... hether. where bond and security have been II'lven 
to perform the'decree of the court below. and fur
ther security Is required In the appellate court. 
.... blch the party caunot &"lve. the surety In the flrst 
bond Is dlschara-ed. M'Kay v. Bite, 4 Raud. 1564. 

D. FROM ORDER OONTINUINO INJUNCTION.
Althonll'h the answer plainly and positively denies 
tbe alle&,ations of the bill. yet. If the facts and clr· 
cumstances shown by the pleadln&'S. exblblts and 
alftdavlts are stronll'ly presumptive In favor of the 
plalntiff'lI eQ.ulty, It Is not appealable error for the 
circuit court to coutiuue an I!.Dclllary Injunction, 
a warded for the purpose of preservln&, the status of 
property. until the flnal hearln&'. Robrecht v. 
nobrecht, 48 W. Va. 788, IU S. E. Rep. 801. 

No appeal lies from a decree overrnlln&' a demur
rer, &"lvln&' the defendant leave to an&wer, and 
eoutinuln&' an Injunction In force until the furthM' 
order of the court. wbere there was no motion to 
cltasolve. aud the cause was beard solelY upon the 
demurrer to the blll. Norfolk, etc., By. Co. v. Old 
Dom. Bacnce Co., 117 Va. l1li, 88 S. E. ReP. __ 

E. FROM ORDER REINSTATING INJUNCTION 
AND DIRECTING NEW TRIAL.-An order of the 
Auperlor court of cbaucery relnstatin&, an Injunc
tion and dlrectiD&' a new trial of an Issue at law Is 
Dot an Interlocutor)' decree from which an appeal 
.an be allowed. PrIce v, StraQ&'e, I B, &: \If. 815-

P. USELESS APPEALS NOT GRANTED.-UPOD 
a pure bill of Injunction to enjoin the performance 
of certain acts, but contalnln&, no prayer for any 

G. EVIDENCE.-On an appeal from a prellmlnary 
order of Injunction made by a jud&,e of the circuit 
court In vacation. the appellate court will not con
sider any depoRltions In the cauae taken by the 
appellant subsequent to tbe time such order of 
InjUnction took effect. Freshwater v. Plttsbur&"h, 
etc., R. Co .. 8 W. Va. IiOB. 

XIX. WRONOFUL INJUNCTION. 

An action &ll'alnst a defendant for maliciously 
and without probable cause suln&' out an InjuDcl10n 
&ll'aln8t a plaintiff whereby the operation of bls mill 
was suspended, Is barred after one year from the 
dlRSOlution of the Injunction. In case of death, the 
cause of action would not survive. The damall'e8 
allowed to be recovered by or atralnst a personal 
representative under IlI6Ii6 of the Code are direct 
dam&&"eS to property and not those which are 
merely consequent upon a wron&"ful act to the 
person ouly. Mumpower v. City of Bristol, IN Va. 
781, 17 S. E. Rep. 1iB1. 

528 ·Warwlck " Barksdale v, Mayo, 
Mayor, 

April Term. 1880, Richmond. 

(Absent D'&IIIBL, J.*) 

•. Problbltloa-Vcua- IIetwwa Affidavit BIId Dec
laratloa-Demarrer.t-In problbltion, a variance 
between the alftdavit and the declaration. not 
belni" a matter In bar of tbe proceedln&" cannot 
be taken advanta&,e of by demurrer to the drc\a. 
ration. 

2. Jarladlctloa of nayor-Obatractloa of Street-Clai. 
of Preebol4.-In a proceed In&' before the mayor or 
other jus1tce to ImPOse a penalty UPOu a party for 
obstructln&, a street, If a claim to the freehold fa 
set up In the defendant or In those for Whom he 
acts, the mayor or justice has jurisdiction to try 
tbe fact whether the claim Is bOfl4J1d~ made. 

J. Same-.5cuIIe-Same.-ln such case If the claim la 
Ilona JItU made. the jnrlsdlction of the mayor or 
justice Is ousted: he cannot enQ.ulre Into the valid. 
Ity of tbe claim: and he has uo power In lIuch case 
to proceed to a summary conviction. 

4· SaIlle--6eIlle-Clal .. 0' Incorporeal Heredltament,
This principle applies aa well to the case Where a:l 
Incorporeal hereditament or real franchIse I. 
claimed or resisted, as to a controversy touchlnlr 
the freehold Itself. 

s. BJedmeat-Judlr_t-Effect .. to Pabllc Bue
_at.*-A recovery of a juda-ment In ejectment 
Is subject to any easement In the public to use the 
land recovered as a street or bl&,h'll'ay: and the 
rI&'bt of the public to the easemenL Is not drawn 
in Q.uestlon or in any way affected by a controversy 
between the plaintiff and the city as to the owner. 
ship of the soil. 

mandatory acts to be performed, where the lDjunc- -Be was related to one of the parties. 
tlon as prayed has been &,ranted, without any man- tProblbltloa.-See foot-note to West v. Fer&'U80n, 
dator)' provision, If it appear that the Injunction 18 Gratt. 170, and other foot-twte. there referred to, 
ball been dissolved by the trial court, aud pendln&, *Pabllc Hllrbways-Ownenblp of P_-It Is a well 
an appeal (without supersedeas) from the order of setUed rule of the _law that a public hl&'hway 
clls'lolution the acts enjoined have been performed, only vests In the commonwealth a rI&'ht of p&8Sa&"e: 
the court of appeals will not disturb the action of but the freehold and proflts (such as trees upon It 
the trial court. as a reversal would be unavallln&, and mines under It>, belon&, to the owner of the 
to tbe complainant even If tbe decree were wron&,. soli, who haa a rllrht to all remedies for the freehold. 
Reid Bros. &: Co. v. NorfOlk City R. Co .. IN Va. 117. 28 j subject. however. to the easemeut. Bollin&' v. 
S. Eo Rep. 4llIL , Mayor. BRand. II8B. 
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In January 1859 Abraham Warwick and 
William J. Barksdal,e presented their peti
tion to the Circuit court of the city of Rich
mond, praying the court to prohibit Joseph 
Mayo, the mayor of the city, from impos
ing a fine upon them. for placing an ob
struction in what was said to be 12th street. 
After stating that the mayor had imposed 
one fine upon them for obstructing said 
street, and that he Was proceeding to im
pose upon them fuTther fines for the same 
matter, they alleged that in an action of 

ejectment which they had brought 
529 ·against the city of Richmond, they 

had recovered the ground on which 
the obstruction' had been placed j that they 
had been put in possession of said ground 
by the sheriff, under a 1I"rit of possession, 
and that they had proceeded to enclose it. 
That in return to the summons to them to 
show cause why they should not be fined 
for obstructing the street, they could only 
allege in their defence the judgment and 
writ of possession aforesaid j but that the 
mayor, in disregard of the legal effect 
and authority of said judgment and execu
tion, and of the fact that the petitioners 
had been put in possession of the premises 
by the sheriff, rendered a judgment against 
them for a fine of twenty dollars for enclos
ing their said ground; and that he was 
proceeding to inflict a like fine for each day 
they held the exclusive possession of said 
ground by enclosing the same as aforesaid. 
Wherefore they prayed that the mayor 
might be prohibited from proceeding to 
inflict fines and judgments uPQn them. 
This petition was s\vom to by Abraham 
Warwick. 

A summons having been served upon the 
mayor, he made a return, in which he set 
out an ordinance of the city, by which any 
person putting an obstruction in a street 
of the ci ty '1I"as subjected to a fine of not 
less than one nor more than ten oollars for 
the first day. and for each day after the 
first, not less than two nor more than 

twenty dollars. And that in pursuance of 
this ordinance, he had imposd a fine of teD 
dollars upon Warwick &: Barksdale; and 
that the obstruction in the street not hav
ing been removed, he had again fined them 
twenty dollar a day for eight days; the said 
obstruction being placed and remaining all 
that time in and upon 12th street, one of 
the common highways of the city. 

The defendant requiring the petitioner~ 
to declare in prohibition, they filed a dec
laration, in which they set out their 1'1'

coveI'}' in the action of ejectment; th~ 
530 ·putting them in possession by the 

sheriff under the writ of possession: 
and their enclosing the ground according 
to the boundaries thereof as laid off by the 
officer. That the mayor well knowing all 
this, but pretending that the .said piece of 
ground was still lawfully a public street of 
the city and highway of the commonweaith. 
did, under pretence of an ordinance, which 
they. set out, summon them to appear befou 
him to show cause why they should not ~ 
fined for obstructing 12th street in the city 
of Richmond. And they aver that in obe· 
dience to said summons they appeared ~
fore the mayor, and showed and alleged fer 
cause why they shol1ld not be fined for t!l~ 
pretended offence aforesaid: First-tha: 
the judgment in the aforesaid action of 
ejectment, the record of which they then 
and there exhibited before the said maJor. 
had conclusively determined that the said 
piece of ground was no part of allY strttt 
of the city of Richmond; and conseqnent!y. 
he the said mayor, acting on behalf of th~ 
city and under a city ordinance, had n') 
lawful power or jurisdiction to re-examint 
and retry a question already solemnly ad
judged by a superior court of law in a con· 
troversy between the plaintiffs OD the one 
part and the city of Richmond OD the other. 
Second-that if the judgment in ejectment 
was not conclusive of the question, still the 
plaintiffs claimed bona fide the fee simpI~ 
of the said land, and the right of exclusin 

See the principal case cited for thlH propoHltion In the uses of a city, the title to the land at.olalr.~ 
Jordan v. Eve, 81 Oratt. 10: Western Union Tel. Co. vests In the city, In fee simple. 
v. William .. , 86 Va. 700. 718, 1\ S. E. Rep. 106: Hod&,es v. So, wbere land Is dldieatttl for a ImbUc blcbr.l· 
Seaboard & Roanoke R. Co .. 88 Va. tIM, 684, 14 S. E. If the dedication Is made uuder the proT1slons of 1 

Rei', 380. See principal case al"o cited In Spencer statute. the effect necessarUy depends upOn tl!, 
v. R. R. Co .. ZI W. Va. 423. See also, Paee v. Belvin, terms of tbe ~tatute under which It Is made. ~ 
III! Va. 983, 14 S. E. Rep. 84S. Llle's Note to pp. 14. 11'>. .As to statutory dedicOlC"" 

Mr. Llle, In his "Notes to 1 Min. 101.1." at p. 42, of streets, etc., In Vlr&'lnla. see PoL SuPp. I !5ll1a. 
May .. : "The statement ••• tbat tbe public ae- There remalu80ne other method by which b:,': 
quires only an easement of rlebt of way over a may be converted Into a publlc blchway. " , .. b, 

: common-Jaw dedication. In recard to common·la .. 
public hlgbway. must be under"t<~d a8 appl~'ln~ to I dedication. Mr. Llle sa)'8: "In tbe absence of a c<'
hlgbways acquired by cOfll.I""'NltlOfi or dMI~atlo", i trary Intent. or, probablY. In the absence of a fo;. 
and not bY .. an outrlebt conveyance of the fee· i mal grant. Buch a dedication (l •• a common-law 
simple title. Indeed, at the "resent day. the whole I dedication). wben not otherwise rond d b ._ 
Question as to tbe ownersblp of tbe fee depends: ute. panes only tbe _mtat O/!.. to ~he :II~~:. 
upon how the land In contrm'el'KY became a public i the fee remalnln&, In the ort&'lnal dedicator or b .. 
hhrhway. If tbe property was acqnlred by con-! asslgnll." LUI"" Notes on Muu. Corp., pp. 11. II. 
demnatlon proceedlnlls. whether or not the fee This accords with the TO Itlon lin la1 
simple passed depends upon tbe statute under tbls note. p pos t d dOWD I:> 
which the condemnation was bad. Mr. Llle KayS , 
that. In Vlr&'lnla. It would !IeI'm tbat under ch. 43, See cenerally, monocraphlc fIO/e on ')(untci~l 

Corporations" appended to DanvllJe v. Pace 5 
of the Code. tbe public only aCflulreR ~n eallement Gratt. I. On tbe &,eneral "l1bject of E;urementa. ~ 
of pa.'lSage In land condemned for pu/.l.c roml. Bat. monolrTaT'hlc notf! on "Eallements" arpended t. 
by Va. Code. I 1083, where land I" condemned for Hardy v. liIcCulloqb. 23 Gratt. 161. 
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possession of the same, utterly denying the: as before sentence or judgment; De Haber 
existence of any right in any quarter to I v. Queen of Portugal, and 'Wadsworth v. 
use or occupy the same as a atreet of the' Queen of Spain, 7 Eng. L. & E. R. 340; 
city or as a highway of the commonwealth; I and if the court has not jurisdiction, the 
while the mayor on the other hand was as-I plaintiff himself may have the writ. Bac. 
serting a supposed right of the city to use I Abr. Prohibition C; Paxton v. Knight, 1 
and occupy the land as a street of the city: I Burr. R. 314; Reese v. Lawless, 4 Bibb's 
and thus it was a plain controversy about R. 394. That an objection fatal on demur
the title to the freehold and inheritance of rer to an ordinary declaration may be none 
the land; a controversy which the mayor i to a declaration in prohibition; Comyn's 
had no lawful power or jurisdiction to de- Dig. Prohibition I; Leyfield's Case. 10 

cide. try or examine. Coke's R. 88, 94 b. That the objcction on 
531 *The defendant demurred to the dec- account of the variance was not taken in 

laration; and the court sustained the the court below; and if had been, the affi
demurrer. And thereupon Warwick & davit might have been amended. Howe v. 
Barksdale applied to this court for a super- Nappier, 4 Burr. R. 1945. 
sedeas; which was awarded. 3. That the effect of the recovery in eject-

Macfarland & Roberts and N. P. Howard, m~nt was to determine that thp. locus in 
for the appellants insisted: quo was no part of the street. And they 

, referred to City of Cincinnati v. White, 6 
1. :r~~t though. anciently in a case of Peters' R. 431; Barclay v. Howell's lessee 

proh.lbltIon a Varla!ICe b~tween the sug- Id. 514; Hunter v. Trustees of Sandy Hill, 
gestlon and decla,rahon might be taken ~Y 6 Hill's N. Y. R. 407; Dummer v. Select
demurrer, as seems to have been held In men of Jersey City 1 Spencer's New Jer 
Gomersal & Bishop's Case, 1 Leonard 1~, R. 86, 109; Doe v. Cowley, 11 Eng. C. L. R: 
and Harrow's Case, 7 M?d. R. 113, yet thiS 339; Rowan's ex'or .. v. Town of Portland, 
~as because the sugges.hon was held !o be 8 B. Monr. R. 239; Mayo v. Murchie, 3 
ID the nature of a wnt, 2 Lutwyche ~ R. Munf. 258; Stiles and others v. Curtis, 4' 
1179, 1181, but that at a sul?seq~ent perIOd, Day's R. 328. 
the law was settled otherWise ID England. 4. That the appellants objecting to the 
1 Wm.s. Saund. 318, note 3 and C; Thompson proceeding of the mayor on the ground that 
1". ~IC!lS, 1 Cr«?mp: & Mees. R. 768. In there is no street over the lot enclosed by 
VuglDla.the objection can only be taken them, their objection raises a question of 
by plea 10 abatement, Code, ch. 171, i 113.. title in relation to land. Pritchard v. 
p. 648. • 533 *Atkinson, 4N. Hamp. R. 291; Spears 

2. That there was n? "!lnance; but t~at v. Bicknell,S Mass. R. 125; People 
the first grou~d of objectIon to the achon v. Onandaga Common Pleas, 2 Wend. R. 
?f the mayor, !nvolved both ground~ s~ated 263. And that if this objection was made 
ID the de7larahon. That ~he first lnsl.sted bona fide, of which there could be no qucs
that the Judgment conclUSively determmed tion upon the demurrer to the declaration 
there was no street there. And they re- which expressly a\"'ers it the jurisdiction 
ferred to K.ing v. Milnrow, 5 Maule & Bel. of the mayor was thereby' ousted. and he 
R. 248; Wills v. Sutherland, 4 Exch. R. could not proceed further after the objec-
211,218,219; affirmed,5 Id. 718; 4 Rob. !?r. tion was made. Regina Y. Burnaby, 2 Ld. 
2, 3. That the averment, that the obJec- Ray. R. 900; S. C. Coniyn's R. 131~ The 
tion to the jurisdiction was taken be!ore Queen v. Cridland, 90 Eng. C. L. R. 853. 
the mayor, was mere surplusage; .Umted 866 to 872; Paley on Summary Conv. p. 
States v. Peters, 3 Dall. R. 121; Miller v. 15. 48 to 52; Fitzhcrbert's Natura Brevium, 
Harshall, 1 Va. Cu. 158; Hutson v. Lowry, [47] B. [138] C; 2 Inst. 311, 312; Tinnis
lId. 42. That there were but two classes wood v. Pattison 54 Eng. C. L. 243' Miller 
of cases in which the objection to the juris- v. Marshall, 1 V~. Cas. 158; Mountnev v. 
diction was necessary ~o ~e t!lken: these Collier, 16 Eng. L. & E. 233; Mars"h v. 
are, 1st, where the objection 1S that the Dewes 20 Id. 356. 
cause of action did not arise within the ' 
local limits of the jurisdiction, Anony- Daniel, for the appellee, insisted: 
mous, 1 P. Wms. 4i6. 11 Mod. R. 132; Men- 1. That the demurrer was properly sus
dyke v. Stint, 2 Id. 272; and 2d, the case tained on the ground of the variance be-

of a prohibition to a suit in the Ec- tween the affidavit and the declaration. 
532 clesiastical *court for tythes, where;1 That the affidavit showed that the only 

modus is set up. Bannister v. Hop- ground on which the appellants relied before 
ton, 10 Mod. R. 12. But that there was the mayor, was the conc:lusiveness of their 
another class of cases substantially like that' judgment in ejectment; and the other ob
before the court; and that is where the jection to the jurisdiction of the mayor, 
court prima facie had jurisdiction, but some was not made before him. That the pur
matter is relied on which shows that the pose of the declaration in prohibition is 
court cannot proceed if it is true. Driver merely to set out with more precision and 
Y. Colgate, 4 Burr. R. 2040; Howe v. accuracy, the matter of the suggcstion, 
Nappier, Id. 1944, which is explained in which is here substituted by the affidavit; 
Buggin v •• Bennett. Id. 2035; Marsden v. and if the declaration varies from the sug
Wardle. 25 Eng. L .• \ E. R. 146; Hutson v. gestion, it is fatal. He referred to Bacon'. 
Lowry, 2 Va. Cas. 42. That application Abr. Prohibition F; Harrow's Case, 'i Mod, 
for a prohibition may be made as well after R. 113; Gomersal & Bishop's Case, 1 Leon-
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ard's R. 128; Mayo, mayor, v . .James, 12 also tendered a special plea, to which the 
Gratt. 18. plaintiffs objected, and moved the court to 

2. That looking to the objection to the reject it: of which motion the court took 
jurisdiction stated in the affidavit, the time to consider. 
judgment in ejectment did not afford any At another day the general demurrer to 
gr,lund of objection to the jurisdiction of the declaration was sustained; which ren
the mayor. That by the charter of the city dered it unnecessary to pass upon the special 

the council had full authori ty over the I plea tendered and objected to; and the same 
5.34 streets of the city, *and had exercised is not copied into the record. To the judg-

that authority by imposing a fine on I ment sustaining the general demurrer 
any person who obstructed a street, and it refusing the prohibition and dismissing the 
was made the mayor's duty to impose the plaintiffs' application, a supersedeas baa 
penalty. That the judgment in ejectment, I been awarded by this court. 
thol\gh it decided the title to the property, In argument here, it is insisted on be
decided nothing as to the easement of the half of the defendant, that there was a 
street over it; and it did not appear from I variance between the affidavit and the dec
the affidavit that any other objection to the laration; and for that reason the demurrer 
exi .. tence of the street was set up before the was properly sustained. 
mayor, than was to be deduced from Conceding, for the purposes of this case, 
the judgment. He referred to Goodtitle v. that a suggestion is in the nature of a writ, 
Alker, 1 Burr. R. 133; Bolling v. Mayor of and the affidavit under the cOde comes in 
Petersburg, 3 Rand. 563; Angel on High- the place of the suggestion, the objection 
wa ys, ch. 7, 1 319, note 1; Note of Hare & could not be taken in this mode. The Code. 
Wallace to Dovaston ". Payne, Slnith's ch. 171, i 18, declares that a defendant on 
~ead. Cas. -44 ~aw ~ibr. 139, and the whom process summoning him to answer. 
Anlerican capes cited by these authors. appears to have been served, shall not take 

3. That though it may be true that at advantage of any variance in the writ from 
common law, a justice of the peace has no the declaration, unless the same be 
authority to decide upon a question of title 536 pleaded *in abatement. The objec
to real estate, still the authority may be tion goes not to the SUbstance but to 
given by l'tatute; and in every such case it the form; for taking the matters averred to 
is a question of construction. See the case be true, enough appears to entitle the 
of Brittain v. Kinnaird, 5 Eng. C. ~. R. plaintiffs to judgment as far as relates to 
137, which is said in MOllld v. Williams, -48 the merits of the cause, provided the law 
Id. 472, to be more often recognized than be as they suppose it to be. Being matter 
any other case; Regina v. Higgins, note of form, the objection, in the absence of 
D to In re Appledore Commutation, 55 Eng. the provision in the Code referred to. could 
C. L. R. 147. That the charter of the only be taken by special demurrer; and the 
city gave to the council authority over the effect of the Code, ch. 171. I 30. 31. is to 
streets in the largest terms; charter of 1842, abolish special demurrers in all cases: the 
Sess. Acts 1841-42, p. 133, 136; charter of 30th section prescribes the form, being the 
1852, Bess. Acts 1852. p. 263, 264; Code, form of a general demurrer, and the 31st 
ch. 54, 117. p. 285; and the council by its declares that the court shall not regard on a 
ordinance has vested the authority to punish demurrer any defect or imperfection in the 
aU obstructions in the streets in the mayor. declaration or pleadings, whether it has 
To do this he must necessarily consider the heretofore been deemed mispleading or in
extent of the right claimed-the limits of sufficient pleading, or not. unless there be 
the streets. omitted something so essential to the action 

or defence that judgment according to law 
ALLEN, P. The plaintiffs in error pre- and the very right of the cause cannot be 

ferred a petition to the Circuit court of the given. 
city of Richmond, which was verified by Passing by this formal objection. the 
affidavit. and by which they prayed for a question on the merits is whether. upon 

rule against the defendant in error to the matters averred in the declaration, it 
535 *show cause why he shOUld not be was within the rightful jurisdiction of the 

prohibited from inflicting a fine of mayor to proceed to impose a fine for an 
twenty dollars upon the plaintiffs for each alleged obstruction in the place claimed to 
day they should continue to hold the exclll- be a street of the city. It is said in Paler 
sive poss~ssion of a piece of grl?und on t~e on Convictions. p. 1, that the examination 
western Side o.f twelfth street lD the said and punishment of offences in a summary 
city, by encloslDg the same. The proceed- .manner by justices of the peace, out of their 
ing" is founded on the Code, ch. 155, p. 612; sessions, and without the intervention of 
which provides that i.t shall not be. nec:es- a jury, or an open trial, are founded entirely 
sary to i!le a sugg.e~tt.on on any apphcabon upon a special authority conferred and reg
for a wrIt of prohibItion: but the same may ulated by statute. The authority of the 
be applied for on affidaVIt only. mayor of the city to impose fines for ob-

Upon filing the petition. treated as an structing the streets is conferred by the act 
affidavit, the rule as~ed for was awarded; passed March 30, 1852, Sess. Acts, P. 259, 
the defendant made a return thereto. and entitled an act revising and reducing into 
having afterwards required the plaintiffs one act the provisions of the charter of the 
to file a declaration, one was filed. to which city of Richmond. The 1st section pro
the defendant demurred generally. and vides. that the 54th chapter of the Code of 
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ia shall be a he said 
ation and the c city, as 
ar as may be ith the 

537 charter. *The 17th section of that 
chapter confers the powers to layoff 

streets, &c., and have them kept in good 
order: and to carry into effect these and 
other powers, ordinances and by-laws may 
be made, and fines prescribed for violations 
thereof. Similar authority is granted to 

. y council by th p. 263; 
the 50th secti t it is 

ed, that any cl r pen-
der the act, or or by-

f the city, if to an 
t not exceeding s, shall 
nizable by the or any 
an of the city. of the 

authority so conferred, and to punish for a 
violation of an ordiuance of the common 
council for preventing obstructions of the 
street. and alleys of the ci ty, a copy of 
which ordinance is set forth in the declara
tion, the mayor proceeded to impose the 
fine which has led to the present contro
versy. In enforcing this ordinance, the 

must necessari cases, 
e into the fac place 
the obstruction treet or 
alley, and his j ntence 
, as upon ever n prop-
Iling within h trisdic-
is conclusive ut the 

question still remains, whether, by the 
principles of the common law, a bona fide 
claim of title to the property does not oust 
the jurisdiction of the justice or officer ex
ercising such summary jurisdiction. And 
the principle involved is, whether the title 
to lands may, in this collateral way, be 
subjected to the jurisdiction of police om-

roceeding wit eciding 
t the interven , who 

court of rec fore no 
of their proceed ed, and 
hose judgmen appeal. 

ecognition of diction 
in effect submi neficial 
t in the freehol te con-

trol of such inferior tribunal: for by 
538 successive fines the *right of the 

owner might be so impaired as to be 
of no value. 

The author before referred to, Paley on 
Convictions, p. 48, states, "that it has 
always been held as a maxim, that where 
th t·tle to property" 'on, the 

e of a Rumm on by 
s of the peace i prio-

not founded a ve pro-
but is a quaHfi he law 

aises in the ex 1 sta t-
nd is always ir con-
n." For the ion he 

refers to a declaration of Lord Ch. J. Holt 
in Regina v. Speed, 1 Ld. Ray. R. 583, 
who is reported to have said, that "without 
doubt if the defendant has but the color of 
title, the justices have no jurisdiction." 
Though whether he did use the expression 
thus imputed to him, has more recently 
been doubted. 

But tion that this pr 
is not y legislative pr 
but is which the la , 
raises in the execution of penal statuteR, no 
authority is cited. 

The principle, I conjecture, flows from 
a higher source than any mere judicial <le
cision. It is derived, as it seems to me, 
from magna charta itself, which declared 
that no freeman should be taken or impri!"-
oned, .. of his freehold 
the la of his peers, 0 

law of e, in his readin 
magna . 48, 50, says t 
lawful his peers," is 
the v uals, and by I. 
of the course and pr 
the la hrase is defined 
Edw. 3, ch. 8; and the words "by the law 
of the land," are rendered ;Iby due process 
of law:" that is, he continues, by inflict
ment or presentment by good and lawful 
men, where such deeds are done in due man
ner, or by writ original of the common 

law. 
539 *In consequence of this expres .. in-

e has bcen ref 
in whi has been made 
or mai y mere plai n c 
ing a the freehold 
rectly n the recent st 
9 and tion to County 
ch. 96, ided that such 
shall not have coglllzance of any acbon of 
ejectment. or in which the title of any CI.r
porea! or incorporeal hereditament comcs 
in question. 

In Comyn's Digest, title County (C til. 
treating of the County court, it is laid 
down, "that it cannot hold plea by pl:lint 
concerning freehold; and therefore. if a 
man in plevin justifies, 
or mak as in the free 
B, the f the County 
ousted. If the County 
holds as no jurisdicti 
procee non judice an 
and tr nst any who ac 
the pr ourt. And if f 
or other plea which ousts the jurisdictioll 
be pleaded, all the subsequent proceedillg'!I 
are void." And the authority for thcsl~ 
positions which Comyn refers to is Cann"ll 
v. Smallwood, 3 Levinz 203. That C:lSC 
was referred to and recognized as a ('(lI1-

trolling authority in Tinniswood v. Patti-
son, 54 243. There, in t 
for ta unding the pIa 
beasts, pleaded a suit 
County S. against tI 
plainti hen defendant 
freehol justified the 
damag id freehold of A 
then p connsance pIe 
bar that A was bound to repair fences, and 
that for default of repair the beasts escaped. 
On this plea issue was taken, and the jury 
found the fences out of repair, and the 
plaintiff had judgment, and precept issucd 
thereon, under which the now defendant. 
being bailiff, seized and impounded the 
beasts. The effect of the pleadings wall 
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a jU'ltification of the seizure under 
540 *process issued upon a judgment of 

the County court. Upon demurrer, it 
was objected that the judgment was void et 
coram non judice, because after freehold 
pleaded the County court had not jurisdic
tion, because freehold cannot be tried \vith
out writ "sans brief" in the Norman French 
of the report. It was replied, that the free
hold was not tried there, but a collateral 
matter, whether the fences were in repair. 
But the court held that by the trial a charge 
011 the freehold was put in issue, and that 
the County court had no power after free
hold pleaded to proceed in the cause, di
rectly or collaterally, and the proceedings 
were coram non jl1dice and void. The case 
in 54 Eng. C. L. R. 243, of Tinniswood v. 
Pattison, was very similar in its facts; 
and Tindal, C. :T., said, that the case of 
Cannon v. Smallwood was a distinct au
thority to sho\v that the County court has 
lost its jurisdiction in the matter, and that 
the plaintiff below should have proceeded 
by the queen's writ of replegiare facias: 
showing that the principle of magna charta, 
a. expounded by Coke, was at the founda
tion of the objection. 

The judge refers to Coke's Commentary 
on the Statute of Gloucester, ch. 8, 2 Inst. 
310, 11. Speaking of the jurisdiction of 
the sheriff in the County court. he says l:e 
shall not hold plea of trespass for taking 
away charters concerning inheritance of 
freehold; for it is a maxim of the law, that 
pleas concerning charters or writings relat-
109 to the freehold should not be pleaded 
without the king's writ in courts not of 
record, according to the law and custom of 
England. These authorities, ancient· and 
recent, show what is and eyer has been the 
la\v of England, and the principle 011 which 
it is founded. To these may be added Fitz. 
Nat. Brev. 47 B; Rex v. Speed, 1 Ld. 
Raym. 583; Regina v. Burnaby, 2 Id. 900. 

In Virginia, it is not pretended 
541 that justices of the *peace or officers 

of corporations have ever been em
powered by any statute to try, without 
writ, titles to land in civil causes. The 
eleventh article of the bill of rights de
clares, that in controversies respecting 
property. and in suits between man and 
man. the ancient trial by jury of twelve 
men is preferable to any other, and ought 
to he held sacred. 

Though this provision may not amount 
to a po~itive restriction upon the power of 
the legislature in reference to all contro
veuies respecting property of eyery kind, 
and slIits between man and man, no matter 
what may be the amount in dispute, it is 
nevertheless a pro\'ision which should 
always be kept in mind in construing the 
ach of the legislature; and we are not war
ranted in giving such an interpretation to 
their acts as to impute to the legislature 
the intention of setting aside this article 
by mere implication. In civil cases we see 
no such jurisdiction is conferred, and it 
would be a strained construction which 
would impute to the legislature the inten-

tion to confer such jurisdiction where such 
officers were invested with power to impose 
fines, and the question arose collaterally. 
We have for instance a provision in the 
Code, copied from former laws, p. 450, ch. 
101, i 2, SUbjecting a person to a fine of 
three dollars for each offence of shooting, 
hunting, cic., within the enclosed bounds 
of another person, without lic~nse from the 
owner. It would be a forced construction 
which would authorize the justice, upon 
complaint for violating this law, to adjudi· 
cate upon the question of ti tie: The con
trary was held by all the judges in The 
Queen v. Cridland, &c., 90 Eng. C. L. R. 
853, a proceeding under a statute imposing 
a fine for committing a trespass by entc!r
ing on land in search or pursuit of frame; 
all concllrring that where there was a bona 
fide claim of title set up, the justices have 
no longer jurisdiction to proceed to a sum-

mary conviction. The regard which 
542 the legislature -has ahvays had for 

this right to a freehold is further 
manifested by provisions contained in the 
laws regulating appellate jurisdiction, con· 
ferring as a general rule such appellate 
jurisdiction where the title or bounds of 
land shall be drawn in question. The prin' 
ciple is recognized also in the 11th section, 
article 6, of the present constitution, de· 
claring in what cases appellate jltrisdictioD 
may be conferred on this court, and provid
ing that it shall not have jurisdiction in 
civil causes, where the matter in contro
versy, exclusive of costs, is less in value or 
amount than five hundred dollars, except 
in controversies concerning the title or 
boundaries of land, &c. 

The question has never been presented for 
adjudication in any case in Virginia, where 
the justice was exercising the jurisdiction 
conferred to proceed to a summary convic
tion. But that a justice of the peace bad 
no jurisdiction to try titles to freehold or 
any fee simple estate or interest in an in
corporeal hereditament, was expressly de
termined in Miller v. Marshall, 1 Va. Cas. 
158, where a prohibition \vas awarded to 
the justice who was proceeding to try a 
cause before him for the recovery of a rent 
reserved by deed to one and his heirs for
ever. On this branch of the case I conclude 
that, whether upon a trial of a civil cause, 
or in the exercise of the general power con
ferred by statute to proceed to a summary 
conviction, the justice, mayor, or any snch 
subordinate officer, is bound to dismiss his 
summons immediately on being convinced 
that the case involves a bona fide claim of 
title to real estate, unless the jurisdiction 
is expressly conferred by statute. Nor is 
there any difference in this respect between 
corporeal and incorporeal hereditaments. 
Indeed, most of the cases where the ques
tion arose were cases involving the right to 
incorporeal hereditaments, or some charge 
or servitude sought to be imposed on the 
land. 

Miller v. Marshall wu the case of 
543 a fee simple interest *in rent; Can

non v. Smallwood, an obligation to 

9 _., 
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repair fences-a servitude on the land. In 
Randall v. Crandall, 6 Hill's R. 342, an ac
tion of trespass quare clausum-the defence 
that the locus in quo was a public highway, 
raised the question of title to land, which 
could not be tried before a justice, as a 
right of way over another's land affects the 
owner's title. In Striker v. Mott, 6 Wend. 
R. 465, under a statute that a justice should 
not have cognizance where the title to 
lands came ill question, it was held that a 
claim to a right of way involves the title to 
the premises over which it passes. In 
Pritchard v. Atkinson, 4 N. Hamp. R. 291, 
under a statute giving jl1stices jurisdiction 
to try causes where the sum in controversy 
did not exceed a certain amount, except 
such wherein the title to real estate might 
he drawn in question, covenant was brought 
assigning as a breach that the land was 
encumbered "'ith a highway, and one dol
lar damages recovered; and it was held the 
justice had no jUl'isdiction. The question 
of title was necessarily involved, as such 
an easement, a highway, was a real fran
chise. See also Heaton v. Ferris, 1 John. 
R. 146; Saunders v. Wilson, 15 Wend. R. 
338; Spear v. Bicknell, 5 Mass. R. 125; 
People v. Onandaga Common Pleas, 2 
Wend. R. 263, to the same effect. 

Regarding it to be the law, that the juris
diction of the mayor to convict summarily 
is ousted where a claim of title to real estate 
is set up bona fide. and that the claim to 
hold it discharged from such an easement as 
a highway, which is a real franchise, is a 
controversy concerning· the title to real 
estate, it remains to enquire, in the third 
place, whether the matters averred in the 
lleclaration, or any of them, admitted to be 
true by the demurrer, do show such bona 
fide claim by the plaintiffs as to entitle them 
to the prohibition prayed for? 

The declaration sets out that the 
544 plaintiffs theretofore *instituted an 

action of ejectment for the property in 
question against the city of Richmond; that 
in said suit they claimed the fee simple; 
and that by default they recovered judgment 
against the city, which being revivcd, exe
cution issued thereon, and possession was 
delivered by the sheriff. Whereupon the 
plaintiffs forthwith enclosed it, and have 
ever since ht'ld the same so enclosed, in 
their exclusive possession and occupation, 
as by said judgment and execution there
upon made, they were authorized to do. 

lt then sets forth the proceedi ngs of the 
mayor under the ordinance of tile common 
council of the city imposing fines for ob
structing the streets or public alleys. and 
that in obedience to his ,ummons they ap
peared before him and 'showed for cause 
why· they should not be fined: First-that 
the judgment aforesaid had conclusively 
determined, that the said piece of ground 
was no part of any street in the city of 
Richmond, and that the mayor had no 
power to re-examine and re-try a question 
already adjudged. Secondly-that if that 
ql1estion was not determined by the jud~
ment in ejectment, still that the plaintiffs 

did then and there bona fide claim and still 
do bona fide claim the fee simple of said 
land and the right to the exclusive posses
sion thereof, and did then and there bona 
fide deny and still do bona fide deny the 
existence of any right in any quarter to use 
or occupy the same as a street of the city 
or as a high\vay of the commonwealth; 
while the mayor in that proceeding was as
serting a right of the city to use and occupy 
the land as a street of the city. 

The cause first alleged why he should not 
be fined, rests upon the effect of the judg
ment in ejectment and possession delh'ered 
or the execution issued on the judgment. 
That this without more and irrespective of 
any other claim of title conclusively deter-

mined that the piece of ground was 
545 no part of any street, &c. *The cause 

shown looks rather to the propriety of 
imposing a fine, upon the proof, than to an 
assertion of title wi th any view to oust the 
jurisdiction. Treating it however as a 
claim resting solely on the effect of the 
judgment and execution, the mayor it seems 
to me, would have had a right to consider 
whether in passing on the question, he 
looked to the claim of title so set up, or in 
any way passed upon it. Notwithstanding 
the stro"ng language used or attributed to 
Holt and some of the judges, that any color 
or pretence of title should oust the jurisdic
tion of the justice, I think the rule.as laid 
down in The Queen v. Cridland, 90 Eng. 
C. L. R. 853, is the more reasonable; that 
is, that the justices have jurisdiction to try 
the fact whether the claim is bona fide 
made, or I may add, whether it sets up any 
claim whatever in opposition to the right 
asserted. The right to the public ease
ment, if it existed, was incorporeal, and 
belonged to the public or the common
wealth; and although under the charter the 
control or superintendence of the street or 
highway be conceded to the municipal au
thority, all prosecutions for obstructing, 
&c., are conducted in the name of the com
monwealth. The easement comprehends no 
interest in the soil. "The right of freehold 
(says Swift, J., in Peck v. Smith, 1 Conn. 
R. 103) is not touched by establishing a 
highway, but continues in the original 
owner of the land in the same manner it 
was before the highway was established, 
subject to the easement. The dedication or 
laying out of a street within a corporation 
does not affect the ownership of the soil, 
and however enlarged the easement may be, 
when within the limits of a corporation, 
in order to the beneficial use of it, and to 
effect the purposes intended when the ease
ment was created; subject to such use, 
whether enlarged or limited, the title re
mains in the owner. Notwithstanding the 

easement, the owner retains many and 
546 valuable interests. *He is entitled to 

the minerals under it; he may make 
any use of it not inconsistent with the en
joyment of the easement; as is fully shown 
in the notes of Hare &: Wallace to Dovaston 
v. Payne, 2 Smith's Leading Cases 90 (44 
L. Li. 141), where the authorities are col-
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lected. Amongst the rights of the owner is 
the right to maintain trespass: the point 
decided in Peck v. Smith, 1 Conn. R. 103, 
and in Lade v. Shepherd, 2 Strange R. 
1004: though to maintain trespass he must 
have not only the right to possession, but 
the actual possession. 

The right of the owner to recover in eject
ment was affirmed by the Court of king's 
bench in GoodtiUe v. Alker, 1 Burr. R. 
133. 

Since this decision. the doctrine seems to 
be considered as settled in England, and 
the elementary writers lay it down as es
tablished law. Runnington 130; Adams 18, 
19; Saunders Pl. &: Ev. 98. It has been 
recognized by almost every judge who has 
had occasion to refer to it in America; as 
may be seen by reference to the note of 
Wallace &: Hare, ubi supra; and followed 
in Cooper v. Smith, 9 Sergo &: Rawle 26; 
Alden v. Murdock. 13 Mass. R. 2.56; and 
see also Watrous V. Southworth, 5 Conn. 
R. 3OS; Wooster V. Butler. 13 Id. 309; Reed 
v. Leeds, 19Id. 182. 

A doubt has been cast upon the right of 
the owner of the soil of a highway or public 
lIQuare. to recover in ejectment against one 
who takes exclusive possesaion of the 
ground, by the cases of the City of Cincin
nati V. White, 6 Peters' R. 431; and Barclay 
T. Howell's lessee, Id. 498; cases much re
lied on' in the argument here. The cases 
are reviewed in the note of Wallace &: Hare, 
and it is shown that the remarks of the 
learnt-d judge there were the extrajudicial 
dicta of an individual; for it was obviously 
well understood that the cases were carried 
to the Supreme court for the settlement of 

the right of the public to the ease-
547 ment; *and as the plaintiff claimed 

exclush'e possession, the court, in de
ciding against that claim, probably did not 
feel called upon to decide on the right to 
recover subject to the easement, for which 
the plaintiff cared nothing. Whatever how
ever may be the law ofthat forum. in Vir
ginia the rule has been established by an 
authoritative decision of the very point in 
accordance with the settled doctrine of the 
English courts and the courts of this coun
try, so far as we have been referred to 
them, except the Supreme court. 

In Bolling v. Mayor of Petersburg, 3 
Rand. 563, which was a writ of right by 
the demandant against the corporation of 
Petersburg, a special verdict was found, 
showing title in the demandant and his an
cestors, and finding certain proceedings by 
which a public road was established over 
the tract of land, which said road, so estab
lished. had always been used as a public 
road from that time; and that the land in 
controversy was a part of said road. There 
were other findings, showing the erection 
of a wharf on said land by the corporation, 
and that it had exclusive possession of the 
wharf, &:c. 

Judge Carr, in his opinion, in which the 
other judges concurred, after disposing of 
the question of title, says. "The next ques-

lion is as to the public highway. Doesthis 
disable the demandant from recovering the 
land? It certainly would not in England. 
as many cases show." The judge then 
refers to Lade v. Shepherd, 2 Strange's R. 
1004; quotes at length from the opinion of 
Lord Mansfield in GoodtiUe v. Alkcr; re
fers also to 1 Wilson 107; 6 East 154; Bac. 
Abr. title Highways, letter B; and then 
proceeds, "It is clear from these cases (and 
others might be added), that in England 
the right of way has been considered as an 
easement not affecting the right of soil." 

And he then shows that the laws of 
548 Virginia *had not changed the com· 

mon law. And the other questionll 
being determined in favor of the demand
ant, judgment was rendered in his favor. 

The court did not rest its opinion apon 
any supposed distinction between sei:tin 
and possession. They took seizin to be as 
Lord Coke in 6 Rep. Sib, defines it as being 
identical with possession, and rely apon the 
case in 2 Strange 1004, which was treapa" 
for a wrong done to the possession. 

It results from these aJlthorities, that DO 

question as to the easement was or could 
have been raised in the ejectment. Whether 
the ownership of the soil remained in the 
original proprietor, or vested in the lot 
owners whose lots bounded on the street. 0:
was vested in the corporation, did not 
aired the public easement. As to t~ 
public, represented by the commonwealth. 
if entitled to the easement, a controVtrBT 
respecting the ownership of the soil, wa5 
res inter alios acta, and however determined. 
having no effect whatever on the public 
right. The judgment, if it could be u&ed iu 
evidence in a controversy affecting the 
public franchise, could only be ased for the 
purpose of showing an entry under a claim 
of right, and to define the extent of the 
claim and possession; and not as showing 
or tending to show that no such real fran
chise attached to the property. If the calil! 
had rested on the first ground assiJ['Jled in 
the declaration, I think the demurrer would 
have been properly sustaint-d. 

But the second cause assigned, admitted 
by the demurrer to be true, does show a bODa 
fide claim to the exclusive possession and 
title, and denies that the land was subject 
to any easement in the public, or aay riJrht 
in any quarter to use or occupy the same 
as a street or as a highway. 'rhis claim. 
thus bona fide made, covers the whole
ground; it involved the enquiry as to the 

existence of such an easement, aD 
549 enquiry *which the mayor had D'l 

right to enter into, or jurisdiction to 
try or determine' the question. Aad the 
demurrer should therefore have been over
ruled. 

If the judgment in the ejectment, the 
record of which is exhibited, wa" entitled 
of itself to the conclusive effect claimed for 
it, there could be no reason for remanding 
the cause for any other proceedings, as the 
record speaks for itself, and could not be 
contradicted; and therefore it became nec-
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essary to examine the question so elabo- 55] 
rately discussed. 

-Cooper Y. Hepburn" als. 
April Term. 1800. Blchmond. 

(Absent AI.r'-If. P •• and L ... J .• ) It is difficult to perceive what question of 
fact was intended to be raised by the plea 
offered and objected to, for it would seem, 
from the affidavit of M. Bates, made part 
of the mayor's return, that he gave evidence 
tending to prove a dedication of the place 
in controversy for a public street, and the 
enjoyment of the easement by the public, 
showing that there must have been some 
claim of and enquiry into the title before the 
mayor. But this is matter not appearing 
on the demurrer to the declaration, and 
therefore can have no influence on the 
judgment to be rendered on the demurrer. 

It results from the foregoing examination 
of the questions presented and argued, that 
in proceedings to convict summarily before 
a ju"tice or other officer exercising the like 
powers, if a claim to the freehold is set up 
In the defendant or those for w)1om he acts, 
the officer has jurisdiction to try the fact, 
whether the claim is bona fide made: If it 
be so made and the jurisdiction is ousted, 
he cannot enquire into the validity of the 
claim, and he has no power in such case 
to proceed to a summary conviction. That 
the doctrine applies as well to the case 
where an incorporeal hereditament or real 
franchise is claimed or resisted as to a con
troversy touching the freehold itself: That 
the recovery in ejectment by the juDgment 

referred to, was subject to any ease-
5SO ment in the public to use the -same 

as a street or highway, and the right 
of the public to the easement was not drawn 
in question or in any way affected by a 
controversy between the plaintiffs and the 
city as to the ownership of the soil. But 
that under the second cause assigned in the 
declaration it appears, there was a bona 
fide claim to the exclusive enjoyment of 
the property, free from the right of way or 
easement claimed for the public; and that 
such claim so made, could not be tried by 
the mayor, but ousted his jurisdiction. It 
is to be regretted that in a matter, where 
the pAblic convenience is so much involved, 
that the right to the easement itself had not 
been presented either by an action of tres
pass against the city authorities for remov
ing the obstruction, or some proceeding to 
abate the alleged nuisance, so that the 
right might have been settled by a court of 
record having competent authority. The 
question before us does not reach the merits, 
but merely the power of the mayor to en
quire into them. .The judgment must be 
reversed with costs. And .this court pro
ceeding &:c. it seems that the declaration 
.!rc. are &:c. ; therefore considered that the 
demurrer be overruled, and the cause is re
manded for a decision of the motion to re
ject the plea tendered, and for further 
proceedings: which is ordered to be cer
tified .. 

The o.her judges concurred in the opinion 
cf Allen, P. 

Judgment reversed. 

I. Dev~CoDtlDcent F __ Aflerborn CblldreD-SaI. 
of Land by Oaardlsn-PartleLt-H devises real 
estate to M durinll' bls naturalUfe. and to his chil
dren If he sbould have lawful Issue; If not. then 
at hlKdecease to H's grandcblldren. At the deatb 
of H. 14 Is not married. but he afterwards marrlel! 
and bas lawful cblldren. Upou tbe birth of the 
first cbUd of M. tbe remainder was veNted In tbe 
cblfd, sublect to OJlen and let In tbe afterborn 
cblldren as tbey severally came Into belnll'; and 
tbe remainder In favor of tbe II'randchUdren .... a. 
defeated_ And therefore tbe Irrandcblldren were 
not neceMary partieR to a Rult by tbe guardian of 
M's cblldren for a sale of tbe real eKtate. 

:II • .sale of Infanta' Landa-Statuto.*-M as lI'Dardlan of 
bls infan t children Illes a bill for tbe sale of the 
real estate held by blmself for life and by bl .. 
cblldren lu remainder; and it Is sold accordingly. 
This is authorized by tbe statute.' 

3. Stlme--Pallare to Formally Aver Salt BroaCht .. 
(Jaard~Effect.l-Tbonll'b tbe bill does not for
mally avertbat tbe snit Is bronlrbt as guardian. yet 
it states tbat the plaintiff i8 tbe guardian, and tbe 
whole frame of tbe bill lain punuance of what I. 
required to be set out In sucb a ca..«e. and the In
fants are made defendants. The omis'don of lbl. 
formal averment does not vitiate tbe proceedlnlrs. 

... .s.me-lrreaalarltl __ Effect oa Purcbuer.' -One of 

"'They were slttlu In a Special court of appeal ... 
tWU-.-conetractJoa-CODtI .... Dt Fee.s.-In Walker 

v. LewIs. 80 Va.1i8I, 19 S. E. Rep. 2li8, It Is said: '·it I" 
a well-establlKbed rnle of tbe common law that wblle 
DO remainder can be limited after a limitation In fee. 
yet two continll'ent fees. by way of remainder, may 
be limited as Bubstitutesor alternaUves. one for the 
otber. tbe latter to take effect In case the prior one 
should fall to vest In Interest. and is Immediately 
avoided If tbe first does vest In Interest. I Lom. Dlg-
417: :I Min. Inst. (4tb Ed.) 893: (Jooz,l!t" ". Jlt1)bum. I.; 
OraU. 661. 669." 

In Stokes V. Van Wyck. 83 Va. 7113.3 S. E. Rep. 387. 
tbe principal case Is cited as autbority for tbe prop
OSition tbat tbe law leans In favor of the vest1nLl of 
estates as soon as poulble_ 
~ of IDfanta' .... ds by OaardlllD.-Tbe Jlrincl!,al 

calle holds that a lI'Dardlan may Ille a b1ll for the hale 
of tbe real estate of bis infant cblldren beld by bim
self for life and by tbem In remainder and bave tbe 
land sold accordinlrly. ThlK Is appro .. ed In Zirkle 
v. McCue. 26 Grat!. Iill6, and not.; Heed v. lIedll'es. UI 
W. Va. 1118; }t'anlkner v. DavIM.18Gratt. 671. and .... t,. 
clllnll' tbe principal case. 

ISee 1 Rev. Code of 1819. ch. 108, • UI. 17, 18. 19, eo. p-
4011: Sup. Rev. Code. ch. 104,12. p. 134: Code. ch. 128. , 
2. 8, 4. 6. p. 1i36--G. 

l.same-Fallure to Aver Suit Broal(bt 88 OuardlaD
Effect.-For the proposition that. thoulrb tbe bill. In 
a suit for tbe Bale of Infants' landll. does not for
mally aver that the lIult Is broulrbt as lI'Dardlan. Yl:t 
IUtates tbat the plaintiff Is Iruardlan. and thewbole 
frame of tbe blll 1M In pursuance of wbat bo required 
to be set out In linch case, and the Infants are made 
defendants. sucb omlulon of tbls formal averment 
does not vitiate the proceedlnlll<. tbe princiJlal case 
I" cited and followed in Zirkle V. McCue, 26 Gratt. r.2L 
See lI'enerally. monOll'rapblc fIOU on "Infants." 

,Jadlcfal Sale-Reversal of Decree-Effect upon Pur
cb..,.'. TItIe.-In Dunfee v. Childs, 411 W. Va. lar;, 10 
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tbe Infant defendants bavlnll' been over fonrteen 
years of all'e when tbe bill was filed, It was Irreg
ular not to require ber to tile ber answer, But 
tbe sale bavlnlr been decreed, and It bavlnlr been 
made more tban six montbs after tbe decree. aud 
confirmed without objection. It III too late for the 
purcbaser eighteen montbs afterwards to object 
to tbe Irreplarlty.-

50 Same-Same-s.me.-Tbe court, If It deemed It 
necessary for the protection of the pnrchaser. 
mllrht have directed the Infant to Ille an answer 

after the objection was made. 
552 -6. S .... -Prlnte BIIb-BId Accepted by Court-

tiffect.-Upon a btll fOl" the sale of Infants' 
real e!ltate, the court decrees a sale. and directs 
tbe commls.loner to sell at private sale; and he 
advertises for sealed propOsals. wblch are to be 
opened at a certain day In tbe pre!lence of the 
cuurt. Proposals are put In. and the courtacceptll 
one of them. and fortb"ith conllrms the sale. and 
directs the party to execute It accordlnlr to Its 
terms. Sucb a purchaser stands upon the same 
footlnlr a.; any other purchaser at a judicial sale; 
and Is not entitled to any otber or fnrtber rdlef, 

7. Appellate Pract~er of Low.r Court Based 
apon Pacta Not Foand In Record-eflec:t.tt-When It 
appears to tbe Conrt of appeals that the order of 
tbe Circuit court was based upon the evidence of 
facts not foun.\ In the record. that court maY rea· 
honably and jusUy presume that tbe order Is 
right; that It was In accordance with and justUled 
by tbe factll. 

1';. E. Uep. 108. the principal case Is cited as autbor
Ity for tbe proposition tbat. under tbe VIrginia 
statute. Code 18411. cb. 178. S 8. If tbe Rale of 
property be made under a decree or order of tbe 
court. after six montbs from tbe date tbereof and 
Kucb sale Is conllrmed thoulrh such decree or order 
be afterwards re\'ersed or >let aside. the title of the 
purchaser atsuch sale shall not be affected thereby; 
b;).t there may be a reMtitntion of tbe proceeds of 
th" Kale. But the case at bar bolds tbat tbe reversal 
uf a decree under wblch laud Is sold wtll not affect 
the title of tbe purchaser. If be Is not a party to tbe 
BUIt. or. though a party. has no Interest In tbe debt 
or cause fur wblch the land Is sold; but. If be Is a 
I,arty with Kucb Intere!lt In tbe decree. bls title falls 
with Much reversal. If a decree confirmlDlr a sale be 
re\"t:r>led for error In It, the pnrchaKer's title falls, 
whetber he be a party or not. Wbere necessary 
partIeK. having title. are not before tbe court. the 
purcbaser's title falls wltb reversal of decree ohale. 

See. In accord wi th the principal case. Quesen berry 
Y. Barbour. 81 GratL 500, and not,; Capehart v. Dow
ery. 10 W. Va. 148; Thomas v.l>avldllOn. 78 Va. 844; 
Lancaster v. Barton. 112 Va. 8:.'6. Ii S. E. Rep. 251. 
all clttnlr tbe prinCipal case. See Irenerally. mono
grapblc nol~on "Judicial Sales" appended to Walker 
Y. Pall'e. 21 Gratt. 888. 

"'Code. cb. 178. i 8, p. 87& "If a sale of property be 
made under a decree or order of a court, after six 
montbs from tbe date tbereof. and 8uch sale be con
Ilrmcd, tboulrb Kucb decree or order be afterwards 
reversed or set aside. the tille of tbe purchaser at 
Kucb sale sball not be affected thereby; but tbere 
may be restitution of the proceed!! of sale to those 
... nUlled." 

ttAppeI'ate Practice-Order of Lower Coart Bued 
apon Fact. Not Foand In Record-Bffect.-For tbe 
pr()posltion contained In tbeseventb beadnote oftbe 
princh1al case that. when It appearll to the court of 

Prior to May 1817 William Hepburn. of 
the city of Alexandria, departed this life. 
baving first made his will, which bearadate 
in February of that year, and which wu 
l1uly admitted to probate in the Orphan's 
court of Alexandria connty. 

As introductory to certain bequests, the 
testator says: I 'On the first day of February 
one thousand eight hundred and sixteen. I 
sold Esther (whom I bought some years ago 
of Benjamin Dulany, Esquire) and her three 
children, Moses, J..etty and Juliana Eliza. 
to Hannah Jackson, and the said Hannah 
Jackson has since manumitted and set free 
the said three children, who have beeD 
maintained and supported by me since the 
death of their mother Esther, and are to be 
supported by me during my life." And 
after some directions for the care of the 
three children. he makes the following pro
vision; "I give unto Moses the son of 
Esther aforesaid, the houses and lots where 
I now live (one of the aforesaid lots I 
bought of William Herbert, junior, trnstee 
for the creditors of Robert Conway, and tbe 
other I bought of Joseph Manderville) to
gether with my fishing shore during hi. 
natural life, and to his children. if he 
should have lawful issue; if not then I gin 
the said lots and fishing shore, at his de
cease, to iny grandchildren equally and 

their heirs forever." 
S53 -In May 1848 Moses Hepburn insti· 

tuted a suit in the Superior court of 
law and chancery for Alexandria county. 
for the sale of the property mentioned iD 
the foregoing devise. The writ directs the 
sheriff to summon Prudence Crandall Hep
burn and three others by name, infant chil
dren of Moses Hepburn, to answer a bill 
exhibited against them by Moses Hepburn 
in his own right and as their guardian. 
The bill is in the name of Moses HepbDrn. 
a free man of color. of the town and county 
of Alexandria, and sets out the devise in 
the will of William Hepburn, as herein be
fore gh"en. States that the plaintiff in the 
year 1827 intermarried with Amelia R. 
Braddock, and had by her four childreD 
(the defendants). all of wbom were infants 
under age. That at the March term 1848 of 
the County court of Alexandria, he had 
qualified as guardian of said children. 
That he knows of no property belonging to 
his children except their reversionary in
terest in the lots of ground before men
tioned. And he sets out at length the 
grounds upon which he believes it will be 
for the interest of the idfant children that 
the property should be sold. And making 
the four children parties defendants, he 
asks for the appointment of a guardian ad 
litem. who shall answer the bill on oath: 
that the lots may be sold. and the proceeds 

appealM tbat the order of tbe circuit court wall bue4 
upon tbe evidence of facts not found In the record • 
that court may reasonably and justlY presume tbat 
tbe order Is rilrht; tbat It was In accordance witb 
and jURUlled by tbe fact.,. the prinCipal case Is cited 
and approved In Board of Supervisors v. Duml. r. 
Grall. 8:!0. and lut,. 
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reinvested in such manner as to the court stock which was then due; and that about 
ma.y seem just and proper; and for general the 26th of Julv 1853 the commissioner had 
relief. received from the agent of Cooper a notice 

At the October rules 1848 William C. that at the next term of the court he would 
Yeaton was appointed guardian ad litem of move said court to set aside the sale, and 
the infant defendants; and at the December to refund the money paid by him, for de
rules he filed their ans\ver, submitting their fect of title to the property sold to him. 
interests to the protection of the court. At the February term of the court Cooper 

In November 1849 the cause came on to be presented his petition, stating that since 
heard, when the court made a decree ap- he had made the payu.)Cnts on his purchase, 
pointing a commissioner to contract (after he had accidentally learned from the result 
thirty days' notice) for the sale of the land of a certain suit lately decided in the same 
in the bill mentioned, to be paid in Vir- court, that it was very doubtful whether 
ginia state stock; the said contract to be the plaintiff and his children had any title 

subject to the approval of the court. to the land sold, for the reason that the 
554 ·The commissioner having had the plaintiff in the suit ,vas a slave, and his 

property divided into lots, offered it children in the eye of the law bastards; 
for sale at public auction; but after some and therefore the parties were incapable of 
of the lots had been struck off, he withdrew taking any thing under the will of William 
the others, thinking the price at which the Hepburn. He therefure prayed that the 
lots were sold was inadequate. His report court would direct an enquiry into the sum
of the sale was excepted to by the plaintiff, ciency of the title to the property. 
upon the ground that the property was sold At the same term the court, without no
at public sale, instead of by private con- ticing the petition of Cooper. reciting that 
tract. And when the cause came on again it appearing from the report of the com
to be heard in June 1852. the exception was miSSIOner that Cooper had faHed to comply 
sustained; and the commissioner was di- with the decree of May 13th. 1853, it was 
rected to proceed according to the original ordered that he appear at the May term 
decree in the cause. next, and show cause why he had failed to 

The commissioner proceeded to advertise comply with the said decree. 
for proposals for the purchase of the prop- At the November term 1854 Cooper was 
erty, which were to be under seal, and tobe permitted to file a supplemental petition, 
opened in the presence of the court on the in whiC'h he says that on a further exami-
10th day of May 1853. Three offers were . h 
put in on the 9th of May, of which the nation of the proceedings in the SUit. e 
highest wall that of Lewis Cooper. He had ascertained that they were so ir-
Proposed to give for the propert~ sixteen 556 regular ·that no valid title to the 

.I land could be made to him: and he 
thousand two hundred dollars. payable in sets out various objections to the proceed
six per centum stock of the state of Vir-

o • f rth th t f h· ings, viz: gUlla; one- ou on e accep ance 0 IS 1. That the bill of complaint. though it 
bid, or within tell days thereafter; one- states the fact that the plaintiff had been 
fourth on the 15th day of January 1854; appointed guardian of the infant defend
one-fourth on the 15th of July 1854; and ants, yet does not aver that he sues as such. 
one-fourth on the 15th of January 1855. 2. That the bill is for a sale of his own 
with interest until the respective deliveries, as well as the infants' interest in the land. 
and to pay a part of the above. not exceed- . 
ing hvo th.:lusand dollars, in money within which is not authorized by the statute. 

3. That the evidence showed one of thl' 
ten days of the acceptance, should the court infant defendants was over fourteen years 
require it. 

The record does not show what was done of age, and that she had not filed her an-
h f M swer. 

on t e 10th 0 ay; but the cause came on 4. That the evidence did not appear to 
to be heard on the 13th, when the court 
made a decree, reciting that Cooper had have been taken in the presence of the 
paid to the commissioner two thousand dol- guardian ad litem, or upon interrogatories 
Ian in money, and had executed his bond agreed on by him. 
with surety, with condition to deliver the 5. That the grandchildren of the testator. 
Virginia state stock at the times stated in to whom the property was limited over on 
his proposal, and accepting his proposal, the death of Moses Hepburn without law
and confirming the sale; and directing the ful issue, were necessary parties. 
commissioner to convey to Cooper the prop- At the same term of the court Thomas 

erty upon the delivery of the stock. Dundas and others. the grandchildren and 
555 And on the 18th of ·the same month heirs of William Hepburn, presented their 

the court made another decree in the petition, in which. after setting out their 
cause, directing the commissioner to lend relationship to William Hepburn, and the 
tn Moses Hepburn the balance of the two I proceedings in this suit, they say that the 
thousand dollars, after deducting the ex- plaintiff Moses Hepburn is a slave; that 
pcnses of the sale. his guardianship of the infant defendants 

In February 1854 the commissioner re-, is void: and they ask that the sale may be 
ported to the court that Cooper had deli v- , set aside and the suit dismissed; or if this 
ered to him two thousand one hundred may not be done, that they may be made 
dollars of the Virginia state stock; but that parties. so that as parties interested under 
he had failed to deliver the residue of the the will of William Hepburn. they may have 
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an opportunity of protecting their interests 
before the court. 

No further steps seem to have been taken 
in the case until the May term of the court 
for 1856, when the cause coming on to be 
heard upon the petitions, they were re
jected. At the November term a rule was 
made upon Cooper to show cause, on the 

first day of the next term of the court 
557 why the land purchased -by him 

should not be resold to satisfy the un
paid installments and interest due on his 
said purchase; and upon his failure to do so, 
the land would be ordered to be resold at the 
cost and risk of the said Cooper. And on 
the same day a decree was made directing 
the commissioner to pay over to Moses 
Hepburn the interest and dividends due to 
him, which had been collected by the com
missioner on the Virginia state stock men
tioned in his report of February 1854. And 
the cause wall continued for further pro
ceedings. 

The evidence on which the sale was de
cret.td. showed that in November 1848, when 
the depositions were taken, the oldest child 
of Moses Hepburn was fifteen years old. 

Cooper applied to this court for an appeal 
from the decree; which was allowed. 

that the vesting of the first remainder was 
dependent on the double contingency of 
Moses Hepburn having children, and Clf 
their (or some of them) surviving him. 
This, it seems to me, we cannot do. 'The 
law leans in favor of the vesting of estates: 
and if, therefore, the meaning of the will 
was doubtful, we should, instead of seeking 
for a construction that would postpone the 
vesting of the estate, and impart to the 
remainder an additional feature of contin
gency, incline rather to that constrnctiOD 
which would regard the remainder as vest
ing on the happening of the earliest C<1D

tingency, to wit, the coming into being of 
the children of Moses Hepburn. There is. 
however, no reasonable doubt as to the in
tention of the testator; the plain and nat
ural effect of the language which he has 
employed, is to give the estate to Mosu 
for life; remainder to his lawful childnn. 
if he shall have any, with an alternatift 
remainder to the grandchildren of the tes
tator, dependent on Moses' dying withoDt 
having had any lawful children. At the 
death of the testator, both of the remainGt'nI 
were contingent; and until the birth of the 
first child of Moses Hepburn, the grand
children had an interest in the subject d 

H. Winter Davis and Beach, for the ap- 559 
the devise: But on the ha~pening of 
that e\"ent, the first remaiDller 
vested, and the second or alternati ... e pellant. 

Francis L. Smith, for the appellees. remainder was thereby defeated. Doe T. 

Perryn, 3 T. R. 484; Fearneon Remainders 
DANIEL, J. The question, which it 312; Right v. Creber, 5 Barn. &: erea. R. 

seems to me ollght to be disposed of first, 866; Hannan v. Osborn, 4 Paige's R. J3b: 
is that raised by the fifth assignment of Doe v. Provost, 4 Johns. R. 61; 4 Kent's 
error, to wit, whether all the proper parties Comm. 234, and note. 
to the suit are before the court. The These authorities all show, that in cases 
grandchildren of William Hepburn the tes- of the kind the remainder becomes vested 
tator, it is insisted, took under his will such in the children of the life tenant as they 
an interest in the real estate in controversy severally come into being. subject to Opell 
as entitled them to be heard in answer to and let in afterborn children, and that the 
any bill seeking its sale. The clause of remainders over are gone; and that if any 
the will by which this interest is supposed of the children die in the lifetime of the 
to be conferred, is as follows: life tenant, the estate descends to their 

"I give unto Moses the son of Esther heirs. 
aforesaid, the houses and lots where I now It is clear, therefore, as I conceive, that 
live (one of the aforesaid lots I bought of there was no error in the failure of the Cir
William Herbert junior, trustee for the cuit court to make the grandchildren of the 
creditors of Robert Conway, and the other testator parties to the suit; unless indeN 
I bought of Joseph Manderville), together such error arises out of the court's dismiss
with my fishing shore, during his natural ing the petitions of the appellant and the 
life, and to his children if he should have petition of Thomas Dundas and others. so 

lawful issue; if not, then I give the far as they were founded on the allegations 
5S8 said lots and -fishing shore at his that Moses Hepburn is a sla"e; that his 

decease to my grandchildren equally marriage was illegal; and that his children 
and their heirs forever." are bastards; and that consequently, the 

The will bears date the 28th F~bruary said last mentioned petitioners are entit:ed 
1817, and appears to have been admitted to to or interested in the lands sold. I am 
probate on the 26th of May 1817. At the satisfied that the course pursued by the 
date of the will Moses Hepburn had no court in that particular was correct. It 
children; indeed,. according to the state- will be seen, that in the petition of the ap
ments of the bill, his marria~ did not take pella nt, filed in February 18..<;4, he states. 
place till about the year 1827. There are, that since paying a portion of the pnrchase 
as appears from the record, five children, money of the property in question, he bad 
the issue of that marriage. In this state accidentally learned, from the result of a 
of things, in order to come to the conclu- suit recently decided by the Circuit coert 
sion that the grandchildren of the testator of Alexandria {the court by which the de
mentioned in the clause in question, have cree under consideration was renderedj. 
still Dn interest in the devise, we should I that it was very doubtful whether he could 
have to construe said clause as meaning. get any title to the land he had purchased. 
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by reason of the said Moses Hepburn being may reasonably and justly presume that 
a slave, and his supposed children being, the order is right i that it was in accordance 
in the eye of the law, bastards, and conse- with, and justified by the facts. 
quently unable to take any thinK under Now, the sole reliance o{ the appellant, 

the will of the testator William Hep- in his petition to the Circuit court to ea
.560 burn. *We have before us no record tablish that Moses Hepburn was a slave, 

of the suit above referred to, nor any was upon the proceedings in a suit in that 
account of, or statement in respect to it, court. We cannot doubt that the Circuit 
further than what is contained in the pe- court had full knowledge of all that was 
tition. We may very reasonably conjecture proved or decided in that suit. The appel
that the reference is to the suit of Hepburn lant has failed to furnish us with any record 
v. Dundas, which was decided by this of that suit. He has placed in this record 
court, upon an appeal in January 1856, and no evidence of what was proved in it, or of 
is reported in 13 Gratt. 219. Were we at what was its ultimate result. In the ab
liberty to look into that case, in passing sence of such record, are we not well justi
upon this, we should there see that all the fied in concluding, that if produced it would 
grounds on which the petitions were fail to sustain the pretensions of the appel
founded, so far as they relate to the matter lant, and that the order of the Circuit court 
in hand, had been entirely remQved before was in conformity to its true bearing on 
the Circuit court made its order dismissing the rights of the parties? Such a conclu
the petitions. In that case, the question sion would seem to me to be just. 
whether Moses Hepburn was a free man or If additional support be needed to sustain 
not, was distinctly presented to, and de- this view, it may, I think, be derived from 
cided by this court in his favor. Tbe case other considerations, which will be brielly 
was an action of ejectment brought by adverted to. Moses Hepburn is recognized 
Mases Hepburn and his sister Juliana, by the testator in his will as far back 
claiming to recover a certain tenement of 562 as *1817 as being then a free man. 
James H. Dundas, as brother and sister and In his bill he states that he was mar
heirs of Letty, a free woman of color, to ried in the year 1827. Of this there is no 
whom said tenement had been devised by positive proof, but, from the deposition of 
the will of WIlliam Hepburn. Upon a de- the witness McKnight (taken in 1848), who 
murrer to the evidence, the Circuit court states that he is acquainted with his wife 
had rendered a judgment, at its March term and children, and who gives the ages of the 
in 1853, in favor of the defendant. From latter, his marriage must have occurred at 
this judgment an appeal was taken to this least as eadyas 1832 or 1833. In neither of 
court in 1854 i and at its January term 1856 the petitions is it stated that there was any 
(as before stated) this court reversed the further illegality or irregularity in his 
judgment of the Circuit court, and rendered marriage than such as arises from the al
judgment for the plaintiffs in error i thus leged fact that he was a slave. There ia 
affirming the freedom of Moses and Juliana, no allegation that the marriage was not in 

• and their right to take by descent from all its legal observances and forms, such 
their sister. as, if the parties were free persons, would 

At its May term 1856 the Circuit court have made it valid. 
made its order in this case, dismissing the In his bill he further alleges, that he had 
petitions; the court and the parties having duly qualified in the County court of Alex
doubtless awaited the decision of this court andria as the gnardian of his children i and 
in the case of Hepburn v. Dundas. Could this is admitted in the petition of the 
we, therefore, properly regard the record in Dundases i and in 1848 he institutes the 
that case as a part of the record in this, all present suit, as a free person of color. and 
d.ifficulty as to the question in hand would so conducts it ti111854, when the petitions 
be at an end. As, however, neither the were filed i no question having ever been 

parties nor the Circuit court have raised, so far as the record discloses, as to 
561 made *any such reference to said rec- his title to freedom, from 1817 to 1854, a 

ord as to identify it, and show con- period of nearly forty years. If these cir
elusively to this court that it was relied on, cumstances, tending to show that for thirty
and acted upon in the court below, we are seven years he had been acting, and had 
not, I apprehend, at liberty to treat it as a been recognized and treated by the com
part of the record in this case, and have munity, as a free person, are not, of them
therefore to pass upon the action of the selves. in the absence of all proof to the 
Circuit court ill respect to the petitions, contrary, except the presumption derived 
without the aid of the decisive proof it from his color, sufficient to overcome that 
would afford of the propriety of such ac- presumption, and conclusively establish his 
tion. freedom, they certainly persuade strongly 
Lookin~ at the case in the aspect in to such a result; and when I consider them 

which it IS presented in the absence of such in connection with what has been said in 
aid. I am still satisfied that no error has respect to the suit referred to in the first 
been established in the course of the court petition of the appellant, I experience no 
in the particular under consideration. It difficulty in coming to the conclusion that 
may, I think, be safely affirmed, that when the Circltit court properly disposed of the 
it appears to this court that the order of a petitions. so far as they sought to impede 
Circuit court was baaed upon the evidence the proceedings on the allegation that 
of facta not found in the record, this court, Moses Hepburn was a slave. 
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The question which seems to me to 'enough to cover both cases should be con-
563 be the most *proper to be considered i strued to have conferred the power to &ell 

next in order, is that raised by the in the one case and to have withheld it in 
second assignment of errors. It is there the other. 
objected, tbat the court had no power or When, as here, the guardian is himself 
jurisdiction to malee a sale of the lands; the owner of the life estate, there may be 
that the law does not authorize a guardian considerations, arising out of such fact. of 
to have a sale of the land of his wards, a character to quicken the diligence of the 
when, as here, according to the bill, he is court, in scanning the proceedings. and in 
tenant for life, and the infants have only seeing to it that the rights of the infants 
a remainder in the lands; that thc law con- are fully protected; but such consideration .. 
templates the guardian as simply a fiduci- furnish no serious grounds for suppoiing 
ary, and no where authorizes ·him to file a that cases of the kind were designed to be 
bill for the sale of real estate wherein he has wholly excluded from the operation of the 
an interest as well as the infant wards. I laws under consideration. 
do not think that the objection is well The objection slated in the fourth assign
founded. The law of 1819, as modified by ment of error, namely, that the evidence 
the act of 1826, which governed the subject on which the decree was founded does not 
at the time when the first decree directing appear to have been taken in the presence 
the sale was made, authorized the guard- of the guardian ad litem, has been met and 
ians of infants to file a bill for the sale of ob\"iated by \he supplement to the record 
the real estate of their wards, as.well where brought up and filed since the appeal 
more than one infant should be inte:r;ested 565 was allowed; from which *it sulli
in the land sought to be sold, as ,,,here any ciently appears that Yeaton, the 
one or more of those intereste(d should be of guardian ad litem, was present at the tak
full age; and the 2d section 0 chapter 128 of ing of the depositions. 
the Code, which had taken effect before the It is true, as stated in the first assign
court made its order (of the 19th of ;June ment of error, that the appellee Moses Hep-
1852) sustaining the exception to the report bum does not formally aver in his bill that 
of the sale under the first decree, and direct- he brings the suit in his capacity of guard
ing the commissioner to proceed according ian; but this surely can furnish no soffi
to said decree, provides for the exhibi- cient ground for re\"ersing the proceeding6. 
tion of a bill by the guardian of any minor when it is seen that the bill distinctly states 
when he thinks "that the interest of the his qualification as the guardian of bi~ 
ward will be promoted by a sale of his real children i sets out the property belonging 
estate, or real estate in which he is inter- to them; details the facts and reasons going 
ested with others, infants or adults.". in hi' opinion to show that it 'Would be to 

The language oof the law as it stood, the interest of the children, as the remain
whether at the date of the original decree dermen, as well as to his own. as the lift' 
or at the date of the order of June 1&52, tenant. that the lands should be sold ad 
directing the commissioner to execute the the proceeds properly invested; makes the 
original decree, is, I think, sufficiently children all parties; asks that a guardian 
broad to cover the case. The term "real ad litem be appointed i and indeed through
estate" applies as well to life estates or out its whole frame and structure shows 
estates in remainder, as to absolute or en- that it was filed with reference to the stat
tire fees. ute, and with the intent to conform the 

Doubtless, one of the leading ob- proceedings to its provisions. 
564 jects in conferring *the power in It appears from the deposition of Me-

question upon the guardians and the Knight, that one of the children. PrudeD~ 
courts, was to enable the former more fully Crandall Hepburn, was over fourteen years 
to provide for the support, maintenance of age at the date of the institution of the 
and education of their wards; and it is suit i and it is alleged, as the ground of the 
urged against the exercise of the power in third assignment of error, that she has not 
the present case, that the sale will not in answered the bill in proper person. as R
any manner promote that object, inasmuch quired by the statute. 
as the interest upon the fund during the life I do not deem it necessary to consiecr 
of the father is to be enjoyed by him, and what weight the Circuit court ought to haTe 
not by his children. allowed to this objection, if it had ~eD 

I cannot think, however, that the object brought to its notice before the order con
just mentioned, important as it is, is the firming the sale was made; inasmuch as it 
only one contemplated by the laws in ques- appears it was not raised until at the end 
tion. It is nol difficult to conceive of nu- of some eighteen months thereafter. 
merous instances, in which the want of a It was certainly an irregularity, due 
power in the courts to sell the remainder of doubtless to inadvertance on the part (If the 
a ward, would occasion the most serious court, to order a sale without first requiring 
injury to his future interests. The call for the answer in question to be filed. But I 
a sale of the real estate of an infant, look- cannot think that a purchaser under such 
ing to his interest alone, may be just as an order, who has allowed the sale to 
obvious and urgent in the case where he is 566 be confirmed *without objection OD 

the owner of a portion, as where he is the his part, has thereafter a peremptory 
owner of the whole of the fee i and no good right to make an irregularity of the kind 
reason is perceived why language broad the ground either of vacating the order of 
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sale, or of delaying the execution of sub
sequent orders passed to enforce his com
pliance with the terms of his purchase. If 
the purchaser regarded the error as one by 
which his title to the property purchased 
might be in any manner thereafter affected, 
he ought to have brought it to the notice 
of the court before the confirmation of the 
sale. 

It is argued, however, that owing to the 
unusual course pursued in making the sale 
in this case, to wit, by means of written 
proposals or bids made by those desiring 
to purchase, to the commissioner, and by 
him reported to the court for its acceptance, 
the purchaser did not, and could not kno''I"' 
whether he was the highest bidder, nar 
whether, if so, his hid would be accepted 
by the court, until the report had been re
turned to the court, his bid accepted, and 
the sale confirmed; the acceptance of his 
bid, and the confirmation of the sale by 
the court, being simultaneous-parts of the 
same order. Under such circumstances, it 
is argued, that it would be harsh to apply 
to the purchaser the rales governing in 
cases where the sale is conducted in the or
dinary mode. In neither case, whether the 
sale is made in the mode puraued in this 
case, or by way of public auction, is there 
any complete contract until the report of 
the commissioner is returned to and ap
pro,-ed by the court, and the sale confirmed ; 
and I can see no substantial reasons for 
making any distinction between the 1\'1"'0 

cases in respect of the time or opportunity 
to be allowed the purchasers to show why 
their inchoate bargains should not be per
fected. But in truth, in the present case it 
is apparent that the purchaser did know, 
before or at the time the sale was confirl1¥d, 
that his bid had been· accepted by 

the court. For it is seen from the 
567 *record, that the report of the bids 

was returned to the court on the 10th 
of May, and the order, reciting the pay
ment, by the purchaser to the commissioner, 
of the cash stipulated for in his proposal, 
accepting the bid, and confirming the sale, 
was made on the 13th of May 1853; and on 
the same (last mentioned) day, he entered 
into, and acknowledged in opE'n court, his 
bond, setting out the order, and binding 
him in all respects to fulfill and comply 
with its requirements. 

It is further seen, that the court, at its 
Mav term 1853, was still in session on the 
18th of the month, an order in this cause 
being made on that day; that in July 1853 
Cooper notified the commissioner in writing 
of his purpose to move the court to set 
aside the sale and refund him the cash he 
had paid, on the ground of defect of title 
to the property sold to him; that at thc 
February term 1854 he filed his first peti
tion, setting out the objection already dis
posed of, of Moses Hepburn being a slave; 
that at the same term an order was made 
directing him to show cause, at the follow
ing May term, wby he had failed to comply 
with the order of May 1853; and that at the 
May t~rm 1854 all order was made allowing 

the filing of the petition, which should have 
been, but was not, entered at the February 
term, to be then entered. 
It thus appears that Cooper had, after a 

knowledge of the fact that his bid was 
accepted, during the term at which the 
sale was confirmed, as ,veil as repeatedly 
thereafter, the amplest opportunity to ac
quaint himself with all the proceedings in 
the cause, and to show, if he could, why 
he shOUld not be compelled to complete his 
purchase. Yet nothing is heard of the ir
regularity in question till the November 
term 1854, when it is for the first time 
brought to the notice of the court by 
Cooper, in his supplemental petition tben 
filed. 

This review of his conduct, in-
568 stead of showing him *entitled to any 

ezemption from the rules applicable 
to the case of a purchaser, at a judicial 
sale made in the usual mode, seeking, after 
a confirmation of the sale, to be excused from 
his purchase, exhibits such a degree of 
laches on his part as justly subjects his 
case to the most rigorous application of 
those rules. He was not in a position to 
ask that the sale should be set aside, and 
he discharged from his contract. The most 
that he could, in arcordance with principles 
repeatedly announced by this court, prop
erlv ask, under the circumstances, was, 
that he should be protected against any 
future afoSertion of claim by the infant oVl!r 
fourteen years of age. See Cralle v. Meem, 
8 Gratt. 496; Daniel v. Leitch. 1.3 Gratt. 
195; Goddin v. Vaughn, 14 Gratt. 102. If 
the result of the proceedings is to afford 
such protection, there was no error to his 
prejudice in dismissing the petition; and 
such I think is the case. 

It has been shown that the case was one 
over which the court had jurisdiction; and 
that all proper parties were before the court. 
The guardian ad litem had regularly filed 
his answer as well in l7ehalf of the infant 
over fourteen years of age as the others; 
testimony had been duly taken showi ng 
that the interests of the infants would be 
promoted by a sale; and a sale obviously 
most advantageous to the infants had been 
made and confirmed. When, in this state 
of things, the omission in question was 
brought to the notice of the court, it might. 
in abundant caution, and out of regard for 
a strict observance of the provillions of the 
statute, intended as an additional safeguard 
to the rights of the infants, very properly, 
I think, have ordered the answer to be filed, 
and stayed all further action in the case till 
it was filed. Rut the court (as I feel justi
fied in concluding from the history of the 
case), being fully satisfied that the bar
gain which it had made for the infants 

was a good one: that all before 
569 *the court representing their interests 

were satisfied with the sale; and that 
the effect of calling for the answer would 
be simply to delay the proceeding", without 
in any manner changing the result, has 
not thought it necessary to supply the omis
sion. I am still satisfied, however, that the 
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purchaser is in no danger of any future 
disturbance of his title; that even without 
reference to the 8th section of chapter 178 
of the Code, the infants would not be al
lowed, because of the defect in the proceed
ings complained of, to set aside a sale so 
manifestly beneficial to their interests. 
Be this as it may, the provisions of that 
statute do, I think, afford the purchaser 
full protection. The sale was not made till 
more than three years after the first order 
of sale in the cause, and more than eleven 
months after the second order directing the 
commissioner to proceed to execute the first 
order; and the statute declares, that if a 
sale of froperty be made under a decree or 
order 0 a court, after six months from the 
date thereof, and such sale be confirmed, 
though such decree or order be afterwards 
reversed or set aside, the title of the pur
chaser at such sale shall not be affected 
thereby; but there may be restitution of 
the proceeds of sale to those entitled. 
The revisors in their note to this section, 
at p. 878 of their report, after adverting 
to the fact that purchasers at judicial sales. 
especially in cases where there are infant 
parties, are often liable to have their titles 
Impeached after a great lapse of time, and 
under circumstances most unjust and op
pressi ve, recommend the adoption of the 
section as a means of remedying the evil. 
It was argued here that this section does 
not apply to cases where the lands of an 
infant are sold at the instance of his guard
ian, but to those cases only where the sale 
is in invitum, and incidental or collateral 

to the main objects of a hostile suit. 
570 I can perceive, however. *no just 

ground for the distinction. The 
terms of the section are sufficiently compre
hensive to embrace both classes of cases; 
and if it be just and proper that purchasers, 
under erroneous orders or decrees of sale, in 
any class of cases, should be protected 
against impeachments of their titles by in
fants interested in the cases, it would seem 
to me peculiarly just and proper to afford 
them such protection in those cases where 
the proceedings are for the benefit of the 
infants, and where the amplest and most 
efficient means have been prescribed for 
the protection of their interests. 

I see no error in the decree, and think it 
should be affirmed. 

ROBERTSON, J. With a single excep
tion, I concur in the opinion of Judge 
Daniel. 

It seems to me, that when a sale is con
firmed by the court at the same time that 
the bids are opened and one of them ac
cepted, the purchaser should be allowed a 
rl"asonable time after such confirmation, 
within which to make objections to the 
title. 

In the case of a judicial sale made in the 
ordinary mode. the purchaser has an oppor
tunity, and it is his duty to look into the 
title after he knows that he is the highest 
bidder, and before the sale is confirmed. If 
"'Po fails to avail himself of this opportu-

nity, and allows the sale to be confirmed 
without objection, it is not unreasonable 
that he should be precluded from objecting 
to the title afterwards. But no such oppor
tunity exists when the sale is confirmed at 
the time of opening and accepting the bid. 
To hold that the purchaser stands on the 
same footing in each case, is in effect to 
require that he shall take the trouble aod 
expense of investigating the title before 
he bids, or at least before he knows that 
he is the highest bidder-a. rule which. 

if not known, must operate unjustly 
571 *against purchasers at judicial sales; 

and, if known, can only have the 
effect of depreciating the price of the prop
erty, by di minishing the number of bidders. 

Under the circumstances of this case, 
however, I concur in the affirmance of the 
decree of the Circuit court. 

MONCTJRE, J., concurred in the opinioa 
of Daniel, J. 

Decree affirmed. 

572 -Mason Y. Chappell. 

April Term. 1800. Richmond. 
I. ~1 .. -WI1.t N~ to c::-tItate F ....... -.,... 

constitute fraUd In a sale. Itls not su1Ilclent that 
there sbaU be false representations b,. the YeDdor: 
but he must know at the time he makes them. 
tbat the,. are false; or at least be must make 
tbem as statements of facts within his own mowl
edlre, when he bas no ltnowledlre of the subject. 

:a. Same-Bzpreu WarraJIty-Wllat c:-tlhItu.t
An,. alllrmaUon of the Quantity of tbe article at 
the time of the sale, Intended as an assurance to 
ute purcbaser of the truth of the fact atIInned. 
aud acted on by the purchaser. Is au express war· 
ranty. But no a1Ilrmation, bowever strong. will 
constitute a warranty. unless It was so Intended. 

3. Same-SpecIfic Article-Implied Wsriaaty.*
Where a specific article Is ordered and furnlshed. 
thoulrh the purchaser states the purpose to wblch 
be Intends to aPIIly It. there Is no Implied warranty 
.SaI __ Prsad-.5deater.-W!lether the Imputation 

of frallil be "'11III'u"0 toni, or S/loo'sUo (alA. the case 
ot Mason v. Cbappell. til Gratt. 1\81, Bettles the law ID 
Vlmnla, that the ICiMtw _t b. dottIL Proctor v. 
Spratley. '18 Va. l!87 ... cttinlr the principal ca •. 
See the principal case aL'IO cited and approved II, 
Crislip v. calu. 111 W. Va. 41!0. 
.... -Ex.,.... Wsrranty-WI1_ CoaatItat..-'f'be 

rule laid down In the second headnote as to what 
consUtutes an express warranty has met with ap
provalln Herron v. Dibrell. 87 Va. .. It S. Eo Rep. 
614 ; Milburn Walron Co. v. Nisewarner. 110 Va. "117. 1. 
S. E. ReP. 846; Reese v. Bates, IN Va. .... S. E_ Rep. 
865; Crislip v. cain. 111 W. Va. fIll." r.tI. 

*Ssme-.5pecIf1c Artk:t.-I........ W~.-See 
Gerst v. Jones. II Gratt. _ wbere the prindpal case 
Is cited and approved astotheproposlUon laid down 
In the third bead note. But, In this case (Gerst v. 
Jones), the transaction was not a &ale of an exlstJDAr 
chattehelected by the purcbasers. but an executory 
contract to manufacture and deliver. from time to 
time. as tbey mllrbt be needed. a Dumber of tobacco 
boxes for a JHJrticulor f1/IfJ)ON, mo.. to tiN aflllw. 
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on tbe part of tbe .. endor tbat It Is Rultable for tbe 
r.urpoKe : and be wUl not. In tbe ab..ence of fraud 
or an express warranty. be beld liable. bowever 
unfit and defective It may turn ont to be. 

4. S_e-Fau..re of ArtJcle Sold to Aaswer Rep..-ea
tatloa-Preeumptloa,-Tbe mere fact tbat an artl
de sold does not answer to tbe representation 
made respecting It. Is not ground to assume tbat 
it was not tbe genuine article sold. so as to entitle 
tbe plaintiff to recover for a fallnre by tbe vendor 
to comply wltb bls contract.. 

s. Sam_Artlc::1e Worthleu-Rlgbt to Roc::overPrlc::e.
The mere fact tbat an article proves to be wortb
less. will not entitle tbe pnrcbaser to recover 
back tbe price paid. 

This was an action on the case in the 
Circuit ·conrt of Alexandria county, by 
Richard C. Mason against P. Stockton 
Chappell. The declaration contained two 
counts. The first was for the breach of a 
warranty, upon the sale by the defendant 
to the plaintiff of one hundred and fifty 
barrels of a manure called "Chappell's fer
tilizer;" the second was the common money 
connts in assumpsit. The plaintiff alleged 
that the article received by him was wholly 
worthless, and therefore he claimed to re
CO\'er back the whole price, four hundred 
and sixty-three dollars and fifty cents, paid 

by him. 
573 *Upon the· trial the defendant de-

murred to the evidence; and the 
plaintiff joined therein. And from the 
evidence it appeared, that some time in 
September or October 1852, the defendant 
sold to the plaintiff one hundred and fifty 
barrela of an article manufactured by the 
defenc1ant, called "ChappeU's fertilizer," 
to be used on the plaintiff's land, at the 
price of four hundred and sixty-three dol
lars and fifty cents; and that the defendant, 
at the time of the sale, recommended highly 
said article as a manure. and said that on 
its application to poor lands it would pro
duce good crops. That defendant further 
said to the plaintiff, "I wish you had some 
very poor land on which to apply it;" to 
wtlich plaintiff replied, "I can accommodate 
you in that particular exactly." 

The plaintiff also introduced in evidence 
an advertisement of the defendant in the 
Alexandria Gazette, with several letters 
thereto armexed, in which the value of the 
fertilizer as a manure was set forth; and 
also a pamphlet describing the article, and 
directing the mode of its use; and this was 

The court said that tbe seller, in undertaldng to 
furnish the boxes. impliedly agreed tbey shOUld be 
reasonably fit for tbat purpose: that. If tbe pur
c.hasers bad gone to tbe factory of tbe seller aud 
tbemselves "elected certain boxes. sucb as they 
believed would answer their purpose, tbe seller 
would not be liable bowever wortbless tbe boxes 
might prove to be: but tbat tbe purcbasers made uo 
""election. they relied upon the skUl and judgment 
of tbe seller. as a manufacturer. to fnmlsh au 
article fit for tbe purpose for wblch tbey were or
dered; and. therefore, sluce the boxes proved unfit 
'for that pUl'POlle. the seller was llable In damages 
tnr tbe Injury caused tbereby. 

accompanied with numerous letters from 
persons who had used the article, the most 
of whom commended it highly; and among 
these was a letter of Commodore Jones, an 
acquaintance and friend of the plaintiff. 

It was further proved by the plaintiff, 
that the said fertilizer was well applied to 
his land, and wheat sown where the fertil
izer was applied; that th"e crop produced on 
said land was a very indifferent one, and 
not so good as that produced on the same 
lanti two years before; that it was in fact 
the worst crop th~ witnesses ever saw on 
the land, and that they had long been ac
quainted with it, being near neighbors of 
the plaintiff. 

The court sustained the demurrer, and 
rendered a judgment for the defendant. 
And thereupon Mason applied to this court 

for a supersedeas; which was awarded. 

574 -Green, for the appellants: 
The evidence, spread out in the 

demurrer to evidence. lIlost amply sustained 
(according to the principle establiShed by 
Green v. Judith, 5 Rand. 1, and the other 
authorities of that class, now become very 
numerous) the several allegations, on the 
part of the plaintiff, respecling his pur
challe of the (real or pretended) manure in 
question, his payment of the purchase 
money for the same, and the utter worth
lessness of the article, upon a perfectly fair 
trial of it; leaving open to debate no points 
which it would not be inexcusable to disclIss 
but one, namely, whether other facts, 
necessary for maintaining the action, in 
connection with these, are sufficiently made 
out. This enquiry I shall present under 
the several aspects following: 

1. It is not necessary to make out any 
other facts; because those already stated 
establish a total failure of the consideration 
upon which the plainti ff had paid his 
money; and thus entitle him to recover it 
back, under the count for money paid, or 
under that for money had and received. 
On this trite topic I forbear to cite any 
authorities. 

2. If this be not so, still the plaintiff was 
entitled to recover upon additional facts, 
which a jury would have been fully justified 
in finding from the evidence, and which 
therefore the court below was bound to con
sider as established. As against the de
fendant (no matter what the real truth of 
lhe matter may be), we must take it-from 
his own declarations to the plaintiff-from 
his written communication to him-from his 
printed advertisement referred to in the 
correspondence between them which led 
immediately to the purchase, and from the 
pamphlet, bearing in like manner upon the 
transaction-from each one, and from all 
of these, we must take it, that· the article 
known by the name of "Chappell's fertil
izer," which the defendant professedly sold 

to the plaintiff, would, if it had 
575 *been furnished genuine, have ac

complished aUlhe results, or at least, 
the most important of them, or at the very 
least, some of them, which the defenda ... ~ 
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held t to the plaint 
which sale induceme 
latter for laying out his money in the pur
chase. In this point of view, the things 
published by the defendant, in the shape of 
certificates from others, are important e'w'i
dence against him, whether they be real or 
fictitious; he cann,ot deny their reality or 
their truth, after displaying them to the 
public and to the plaintiff in the manner 
he did e, as against hi 
(besid eclarations) es 
that, , furnished un 
name, fair trial to acc 
the re by them to it, 
in som e-as the artic 
ally f the defendant 

NO'tATltD. 11,678 

v. Wilcox, 30 Whitney 
utton, 10 Wen good Y. 

Lewis, 2 Harris & Gill 495; Kinley Y. 
Fitzpatrick, 4 How. Miss. R. 59; McGregor 
v. Penn, 9 Yenr. R. 74; Hawkins v. Berry. 
5 Gilman 36; Randall v. Thornton, 43 
Maine R. 230; Jones v. Bright, 2 ROilS. 
Lead. Cas. 360, 361; Sheppard v. Pybus, 04:! 
Eng. C. L. R. 452; Reese v. Williams. 11) 
Ill. R. 69; 2 Rob. Pro 355 to 359, 359 to 363: : 

hat the questio ch a rep-
tation or affirm advanced 
e one side, an on the 

is a q ucstio the jury. 
ought to be termina-
and concerni r ,\"erdict 

n these cases. 11 other;:. 
e set aside unless mam es y contrary 

a correct finding upon thr. evidence. 
plaintiff did al '-It must be because e no 
article so furnished was not genuine; at to 
least, that it was not of good quality, prob
ably because the ingredients used in making 

Power V. Barham, 4 Ad. & Ell. 473; 
577 S. C. 7 Carr & P. *356; Chapman v. 

it were spurious or damaged, or because 
the article itself, after it was manufactured, 
had become damag1!d and worthless. On 
aU these points, the court was bound, upon 
the d idence, to m 
strong s a jury caul 
again ant; and I sub 
these not only ratio 
moreo fair ones. I 
defen he warranty w 
law i such cases, an 
the d this case aUeg 

Murch, 19 Johns. R. 290; Duffee v. 
Mason, 8 Cow. R. 25; Cook v. Moseley. 13 
Wendell 277 ; Faggart v. Black\Veller. 4 Ired. 
Rep. 238. And from these now perfectly 

d principles t . as been 
Uy deduced, cent caSI! 

een asserted, here tht> 
r's statements basis (as 
s case they di that hi;; 

rations shall or arded a~ 
ranty of what Beals Y. 

tead, 24 Verm. 
the article sold and delivered was genuine 
and of good quality. Laing v. Fidgeon, 4 Brent and Kinzer, for the appellees: 
Camp. R. 169; S. C. 6 Taunt. R. 108; Jones The ancient rule of the common law. 
v. Bright, 5 Bingh. R. 535; S. C. 3 Moore caveat emptor, is the law of this state. By 
& Paine R. 155; Brown v. Edgington, 2 this law the vendor is not bound to answer 
Mann. & Grang. 279; S. C. 2 Scott's N. R. to the vendee faT that goodness or qua1it'j 
496; Shepherd v. Pybus, 3 Mann. & Grang. of the articles sold unless he warrants the~ 
868; 4 S tt' N R 434: Gallagher W to be good, or unless he knew them to be 
ing,9 Howard v. Hoe wise; in other must b~ 
350; C auld, 1 Bailey's a warranty 0 ake the 

576 
nton, 2 Alab. r answerable f or goocl· 
, there are oth f the articles s om. 476: 
n this case, w n '\". Shackelfo 

like m t was bound to he preseut case putation 
as es make out aga y intention on e defend· 
defendant a case of express warranty. ant to deceive or defraud the plaintiff. 
These I shall not here give trouble by 1. To enable the plaintiff to recover. the 
pointing out more particularly than is in- evidence must show a warranty. either el[
dicated by allusions in the statement which press or implied. We maintain-that neitber 
I subjoin of legal propositions bearing upon can be drawn from the evidence. It i~ 
the point. On this head it has long since conceded that no precise w:.rds are neces
been settled, that in order to constitute sary to create a warranty; but every atfir
such a warranty, the word "warrant" need mation of goodness or quality is not iI 

not be word of precis nty. To cons nty. the 
ilar im Coleman, 3 M ion of the part ooked at: 
Ryl. 2 ard. 2 Carr & ffirmation or r made by 
Wood Carr & P. 45; ndor at the ti onstitute 
Mann. Breemen v. ranty must hay ended by 
Verm. s v. Morgan, 2 and relied on vendee. 
438: B aney, 6 Engl. wise every su will ~ 
339} ; a any rep esentation or affi d as simplex co nd the~-
concerning the quality or properties of an fore not binding. 
article sold, put forward, not as matter of 578 *The following cases illustrate this 
opinion or belief merely, but for the pur- principle: Chandelor v. Lopus. 2 
pose of assuring the bllyer as to the truth Croke'S R. 2: Jackson v. Wetherill, 7 Serg. 
of what is so represented or affirmed, and & Raw. 482; McFarland v. Newman. '=I 
of inducing him to make the purchase, is, Watts' R. 55; Swett v. Colgate. 20 J .... hn. 
'f accordingly received and relied upon bYIR. 196; Seixas v. Wood. 2 Caines' R. 48. 

~ pu press warranty' case of Pride tt. 1 J. 
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Scott, N. S., 613; S. C. 87 Eng. C. L. R. &: Welsb. 399, Lord Abinger regards this 
613, would seem to rule the present case. principle as applicable to executory sales or 
That was an action to recover the price of contracts where the goods bargained for or 
an article called "Prideaux's patent self- ordered do not correspond in specie with 
closing valve," for which plaintiff had a those delivered. A warranty is a part of 
patent. The plaintiff,. as did Chappell, the contract, yet collateral to the main ob
issued cards and circulars, highly laudatory ject of it, and the breach of such a contract. 
of the value and utility of his valves. The a breach of warranty. But where a party 
defendant returned to the plaintiff one of undertakes to sell or furnish a particular 
these circulars with a written order, "Please article, and furnishes a different one, it is. 
prepare us a smoke-preventing valve," &:c. a breach of contract, as where a man agrees. 
The plaintiff sent one of his valves, but it to sell peas and furnishes beans, and 
was found not to be of any use for the pur- 580 where a man orders *sheathing copper. 
pose for which it was designed. On being and does not receh'e such. In such 
sued for the price, the defendant relied on cases the contract is not complied with. In 
the statements contained in the circular such cases, .therefore, the vendee must seek 
\'I'hich had been sent to him by the plaintiff to recover damages on the ground of a fail
-to the effect that the patent article would ure of the article delivered to correspond 
consume smoke, and effect a considerable with the article sold, and he must declare 
saving in fuel-as amounting to a warranty on the contract as executory, and not as 
that it should be fit for tbe purpose to executed, and aver that the vendor has 
which it was to be applied; it ,vas held that failed to comply with the stipulations of 
no such warranty could be implied, and the his contract by delh'ering a different arti
plaintiff was entitled to recover his price. cleo In declaring on a warranty on an 

2. Was tbere an implied warranty? The executed contract of sale, it is admitted 
plaintiff maintains, that where an article that the right of property in the article 
is ordered to be manufactt1red for a partic- sold has passed to the vendee, anel in such 
nlar purpose, the law implies a warranty, case nothing is. better settled, than that 
that it is fit for that purpose. This rule there can be no recovery IInless there is 
seems to be of modern origin, Down to fraud, or express warranty. 1 Smith's 
the period of the decision in Parkinson v. Lead. C. 222, 226. In the present case the 
Lee, 2 East. R. 314, year 1802, the common defendant sold and the plaintiff bought 
law rule of caveat emptor was maintained "Chappell's fertilizer." "Chappell's fcr
in all its integrity. The doctrine of implied tilizer," plaintiff avers in his first count, 
warranties was resisted as an innovation was delivered to him, but he avers that it 
sought to be borrowed from the civil law. was unfit for the purpose for which it was 

It appears, however, that it was at sold and delivered. In tbis view of the 
579 length engrafted on the common *la,'I' case, he cannot recover unless there was an 

rule. In Hibbert V. Shee, 1 Camp. express warranty or fraud. 
R. 113, year 180i, and in Gardner V. Gray, It cannot be pretended that the plaintiff 
4 Id. 144, Lord Ellenborough recognized did not receive Chappell's fertilizer; for 
the principle, that a sale by sample implied the plaintiff's witness proved "that one 
a warranty, that the bulk of the goods cor- hundr~d and fifty barrels of Chappell's fer
responded in quality with the sample. And tilizer were delivered to him." Even if 
in a great number of subsequent cases the fertilizer had not been delivered, t.ut 
(many of which are cited by the plaintiff another and different article, still the plain
in his petition), the English common law tiff could not recover on the allegations of 
courts have fully established the principle his declaration. 
of implied warranty as above laid down. But the doctrine of implied warranty has 
But this principle has been applied to cases never been held to apply to the case of a 
where warranted by the usage of trade, as sale of a known ascertained article. And 
in Jones v. Bowden, 4 Taunt. R. 847; to in addition to the case of Prideaux v; Bun
sales by sample, where the difficulty or im- nett, we cite Chanter v. Hopkins, 4 Mees. 
possibility of inRpecting the goods at the & Welsb. 399; Olinnt v. Bayley, 5 Ad. &: 
time of sale has been said to justify a pre- El. 288; S. C. 48 Eng. C. L. R. 287; Camac 
sumptioll of warranty, as appears from the v. Warriner, 1 Man. Gr. &: Scott, 356; S. C. 
cases cited in the petition; Gallagher V. 50 Eng. C. L. R. 354. 
Waring, 9 Wend. R. 20; Howard v. Hoey, 3. Even if there had been a warranty, 
23 Wend. R. 351; Barnett v. Stanton, 2 the plaintiff has not shown any breach 
Alab. R. 181; Carnochan V. Gould, 1 Bail. thereof. The plaintiff only proved that the 
R. 179; and to cases where an order was fertilizer was well applied to his land, 
given for an undescribed and unascertained 581 *and that his crops were indifferent. 
thing, stated to be for a particular purpose, This alone surely would not authorize 
which the manufacturer supplies, as in the any jur)' to infer therefrom that the fertil
cases cited by plaintiff; Jones V. Bright, 3 izer fLlrnished was not of good quality and 
Moore, p. 155; Brown v. Edgington, 2 Miln. of no value. 
&: Grang. 279. The plaintiff should have also shown that 

But later authorities seem to place the the directions given for the use and appli
anthority of the class of cases above referred cation of the fertilizer, had been followed 
to upon a principlf! wholly distinct from out by him. If we are to presume a war
and independent of the doctrine of war- ranty from the printed advertisement and 
ranty. In Chanter V. Hopkins, 4 Meeson pamphlet of the defendant, such warrant.· 
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'should be qualified 0[' limited by the in- when in truth he had no knowledge what
st['uctions contained in the pamphlet, and ever upon the subject. 
said to be essential "to secure the full Here, there isno evidence that any latent 
effects of the manure." They should be defec~, known to the vendor, was concealed 
treated as a part of the warranty; and if 80 by him; or that he did not honestly believe 
regarded, it was at least incumbent on the that the representations he made were true. 
plaintiff to show that he had observed If therefore he can be held liable at aU. 
them. Every description of fertilizers will it must be for a breach of warranty, or for 
sOlnetimes fail. The soil may not have a failure to comply with his contract. 
been properly prepared. The fertilizer may To constitute a warran~, no partie
have been improperly or injudiciously ap-l583 ular form of expression is required; 
plied. The season may have been unpro- an apparent intention to warrant is 
pitious. On these points the evidence is sufficient. It is enough, if the words used 
dUlnb; and no attempt was made by the import an engagement on the part of the 
plaintiff to exclude the presumption that vendor that the article is what he represents 
the failure may have arisen frGm extrinsic it to be. Any distinct affirmation of qual
causes. In Jones v. Bright the copper was ity made by the vendor, at the time of tbe 
assayed, and it was shown that its decay sale, not as an expression of opinion or 
arO!le from intrinsic defects, occasioned by belief, but as an assurance to the purchaser 
want of skill in its manufacture, or from of the truth of the fact affirmed. and aD 

the use of improper materials. inducement to him to make the purchase. 
111 Brown v. Edgington evidence was is, if accordingly received, and relied on. 

given tending to show that the rope had and acted upon by the purcha~r, an express 
been badly manufactured, and was of in- warranty.. But ~o affirmation, howe\"er 
ferior materials. strong, wlll oonstitute a warranty, unless 

4. The plaintiff cannot recover under the it was so intended. If. it .is int~n~ed as a 
• d t t in the declaration on the warranty, the vendor IS hable, 11 It tums 

seeon COl, '{1 • '. out to be false, however honest he may 
~rou?~ of a total failure of the consldera- have been in making it: but if it is in-
bon. . . tended as an expression of opinion merely, 

We have .be!ore shown that It I!, too late or as simple praise or commendation of the 
for the plamhff to say that he did not re- article he is not liable unless it can be 
ceive "Chappell's fertilizer." And it seems shown'that he knew at th~ time that it WB 

well settled that a breach of warranty does untrue. And in that case it is inaccurate 
not entit!e a purchaser of a specific a~ticle, to say that he is liable fo; a breach of war-

whu;:h ~as been accepted. by him, to ranty. His liability arises from the fraud 
.<;~2 re~cmd the .contract of himself, ~lld of which he was guilty, and should be en-

brtng an action .to recover the price, forced in an action on the case for deceit. 
but he must sue on hiS warranty. Powell It is often very difficult to determine 
v. Wells, 2 Cowp. R. 818; Weston v. whether an affirmation was intended as a 
Downes. 1 Doug. R. 23; Payne v. Whale, warranty, or as a mere expression of opin-
7 East's R. 274. ion. But in this case there is no such diffi-

Even admitting that the plaintiff did not culty. It is clear that there was no intention 
in point of fact get "Chappell's fertilizer," to warrant. All that the defendant said 
but another article; yet haloing received it and published amounted to no more thaD 
and used it, he coultt not sue for the recov- simple praise or commendation of the 
ery of what he paid under this count, for, article. The plaintiff too seems not to have 
there being a part execution of the con- relied so much upon the representations of 
tract, the parties cannot be placed in statu the defendant, as" upon those made by Com
quo. Hunt v. Silk,S East's R. 449. modore Jones, and others who gave" certifi-

cates. 
RORERT~ON, J. It is well settled law, But it is insisted that the defendant is 

ill this state, that in a sale of personal lia,ble upon an implied warranty. 
chattels a full p~ice does not import a war- If the plaintiff, relying on the defendant's 
ranty as to qu~hty. .The vendor is not Iia- skill and judgment, had applied to him 
ble for defects In quahty unless he warrants, to furnish a manure which would pro
or makes some fraudulent representation, ' duce such effects as are attributed 
or. knowing of a latent defect, omits to 584 to ·"Chappell's fertilizer," without 
disclose it. specifying what particular kind of 

It is unllecessary to enquire into the cor- manure he wanted, and the defendant had 
rectness of the position taken by the accordingly furnished an article, which_ 
plaintiff's counsel. that a recovery for a instead of producing such effects, proved 
fraudulent representation may be had under to be entirely worthless, there would be 
the money counts, becausl' there is no evi- good ground for the proposition that then 
dence in the case tending to show fraud. w~s an implied warranty from which lia
To constitute fraud the scienter is neces- bility \"ould arise. 
sary. It is not sufficient to show that false If an order is given for an undescribed. 
representations were made by the vendor; unascertained thing, stated to be for a par
it must also be shown that, at the time he ticular purpose, the vendor will be held 
made them, he knew them to be false; or, liable, unless it answers, in a reasonable 
"\t the least, that they were made as state- degree, the purpose for which it was pur-

'ents of facts within his own knowledge, chased. But where a specific article is 
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ordered and furnished, the law is well set
tled that, although the purchaser states the 
purpose to which he intends to apply it, 
there is no implied warranty on the part of 
the vendor that it is suitable for the pur
pose; and he will not, in the absence of 
fraud, or an express warranty, be held lia
ble, however unfit and defective it may 
turn out to be. Chanter v. Hopkins, 4 Mees. 
A: Welsb. 399; Olivant v. Bailey, 48 Eng. 
C. L. R. 287; Prideauxv. Bunnett, 87 Eng. 
C. L. R. 613. 

In the case of Chanter v. Hopkins, Lord 
Abinger says, "A good deal of confusion 
has arisen in many cases on this subject, 
from the unfortunate use made of the word 
'warranty.' Two things have been con
founded together. A warranty is an ex
press or implied statement of something 
which the party undertakes shall be part of 
a contract; and though part of the contract, 
yet collateral to the express object of it. 
But in many of the cases, some of which 
have been referred to, the circumstance of 
a party selling a particular thing by its 
proper description, has been called a war
ranty, and a breach of such contract a 
breach of warranty; but it would be better 
to distinguish such cases as a non-compli
ance with a contract which a party has 
engaged to fulfill; as, if a man offers to 

buy peas of another, and he sends 
585 him beans, he does not perform *his 

contract. but that is not a warranty: 
there is no warranty that he should sell 
him peas; the contrll-ct is to sell peas, and 
if he sells him any thing else in their stead, 
it is a non-performance of it. So if a man 
were to order copper for sheathing ships
that is, a particular copper prepared in a 
particular manner-if the seller sends him 
a different sort, in that case he does not 
comply with the contract: and though this 
may have been considered a warranty, and 
may have been ranged under the class of 
cases relating to warranties, yet it is not 
properly so. Now, in the present case the 
question is, whether or no the order has not 
been complied with in its terms." 4 Mees. 
A: Welsb. 404-5. 

So in this case, the only proper enquiry 
is, has the plaintiff's order been complied 
with according to its terms, by furnishing 
him with' 'Chappell's fertilizer"-a manure 
which was well known by that name. 

There is no averment in the declaration 
that a different article from that ordered 
by the plaintiff was furnished. On the 
contrary, the allegation there is, that 
"Chappell's fertilizer" was bought and 
delivered, and that it was warranted by the 
defendant to be of good quality, and rea
sonably fit for the purposes of the plaintiff; 
and damages are claimed for a breach of 
that warranty. The testimony sho\vs that 
the article called "Chappell's fertilizer" 
was delivered by the defendant to the plain
tiff: and there is nothing in the record 
from which it can be inferred that the pre
cise article known by that name was not 
furnished, except only the fact that the 
effects resulting from its use, have not been 

such as "Chappell's fertilizer" ,vas repre
sented to produce, and may perhaps have 
generally produced. 

It is argued that this of itself is sufficient 
to show that a spurious article was fur
nished. That, as against the defendant, it 

must be taken as true that the article 
586 *known by the name of "Chappell's 

fertilizer," which the defendant pro
fessedly sold to the plaintiff, was really as 
valuable as it was said to be, and would, if 
it had been furnished genuine, have ac
complished the results, or at least some of 
them, which it was said that it would ac
complillh; and that the article furnished 
under that name, having, upon a fair trial, 
failed to accomplish any of these results, 
was not genuine and unadulterated, but 
was, on the contrary, spurious, adulterated, 
or damaged to such an extent as to be not 
only not of reasonably good quality, but 
altogether worthless. 

If this argument be sound, then the cases 
which have been cited, and all others of 
the same class, have been incorrectly de
cided; for it was as applicable in them, as 
it is in this casco But its unsoundness is 
manifest, To assume that an article is 
not genuine because it does not answer to 
the representations made respecting it, in 
effect converts mere representations into 
warranty, and destroys the rule that the 
vendor is not responsible for the truth of 
such representations, unless they are made 
fraudulently. To hold that the representa
tion givj:s a right to infer, if the article 
does not come up to it, that it is spurious, 
adulterated, or damaged; and to make the 
vendor liable for not furnishing a genuine, 
unadulterated, undamaged article, is obvi
ously the same thing in substance as to 
make him liable merely because the repre
sentation turns out to be untrue. 

There is then no reason to doubt that the 
plaintiff got the identical article that he 
ordered; and that he occupies "the position 
of a man who has had the misfortune to 
order a particular chattel, on the supposition 
that it will answer a particular purpose, 
but who finds that it will not." 

But it is insisted that if the plaintiff has 
no other right to recover, he can do SO 

587 under the money counts, *because of 
a total failure of the consideration 

for which he paid his money. 
The answer is, that, if he can recover in 

any mode, upon such a failure of consider
ation as has been shown to exist in this 
case, it follows, that whenever an article 
is bought under the belief (however it may 
have been induced) on the part of the 
purchaser, that it is sound and of good 
quality, and it turns out to be in fact 
worthless, the rule that the vendor is not 
liable except for warranty, or for fraudu
lent representation or concealment, would 
be entirely abrogated; for, to avoid its 
effect, the purchaser would only have to 
declare as for a total failure of considera
tion. 

I can find no ground upon which the 
plaintiff is entitled to relief, even conceding 
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that upon the demurrer to evidence the 
court should infer that the arUcle purchased 
by him was intrinsically and wholly worth
less-a concession, the propriety of which 
may well be doubted; for it is by no means 
certain that this is such a reasonable in
ference from the testimony that the court 
ought to make it. 

lt seems to t1l.e to be clear that the judg
ment should be affirmed. 

The other judges concurred in the opin
iOIl of Robertson, J. 

Judgmpnt affirmed. 

588 ·Bennett & ala. v. Toler & ala. 
April Term. lMO, Richmond. 

[78 Am. Dec. 1138.] 

DevJM-"To DaDlrhter for LIfe, ~_"ncler t. eIIU
dren"-1nterest .1 lIIoCltl •• te Cblldren.--UJ)On a 

. devise to a daulI'hter for life. and at her death the 
I>roperty to be equally divided amonll' her chil
dren; an llIea1t1mate child ot the daUll'hter will 
take with her lea1t1mate children. 

This was an appeal from the decree of 

deceased, against Crafton Bennett and 
others. The only question in the case arose 
on the construction of the sixth clause of 
the will of Joseph Toler deceased. 

Joseph Toler died in 1819, and hi. will 
was duly admitted to record in tbe Connty 
court of Pittsylvania. The sixth clause is 
as follows: 

"6th. I give to my beloved daugbtet' 
Mary Bennett, the tract of land she now 
lives on, bought of Creps. Also the follow
ing negroes: Aggy, Lazenberry. Lock,. 
and Sap}'. My will is, at the death of my 
daughter Mary Bennett, that the land and 
negroes given to her shall be equally di~ided 
amongst her children." 

The facts are, that Mary Bennett, beforr 
her marriage with Lewis Bennett. became 
the mother of a natural child; and after 
the birth of' this child she married Lewis 
Bennett and had by him several children. 
who or whose descendants were the defend
ants in this case. This natural child. who 
was called Henry Toler, was born sixteeD 
or eighteen years beforE' the death of 
Joseph Toler, and was known and recog
nized by Joseph Toler as the child of Mrs. 
Bennett. At the death of Joseph Toler. 
Mrs. Bennett was married to Bennett and 

the Circuit COllrt of Pittsylvania, in a suit 
instituted by the children of Henry Toler 589 

had several children by him then Hy
ing. ·Henry Toler was then alive; 
but died intestate in the lifetime of 

"'evlu to Dallchter lor Lifo. ~elD.lncler to ..... -
Interoat.olllletrltllDate I .. IIO.-In Flora v. Andet'ROn, 
67 Fed. Rep. 187. Lonllworth devised a part ot his 
estate In trust for his danll'hter tor Ufe. with re
mainder to the IMIlne of her body lIurvlvlnll' her. At 
the time the wlll wa." made the danll'hter was nearly 
!lfty years of alre and had no lea1t1mate Issue. After 
the death of the daulI'hter, F, allell'ed to be an lllell'lt
Imate chUd of the testator's daulI'hter. claimed the 
remainder. The court held, that the devise to 
"IR~ue" meant pl'ima faci. lell'ltimate Issue, and an 
Intention to Include lllea1t1mate Issue, mURt be de
duced from the lanll'Uall'e of the will Itself, without 
resort to extrlnMlc evidence. And lu commentlull' 
upon and dlstln8'ulshlnlr the principal case the court 
Raid: "Attention III alMO called by counsel for the 
('omplalnant to the fact that the lea1_lature of 
Ohio appearR to h.ne been dl""atislled with the con· 
"tructlon a1ven to the statute In Gibson v. McNeely. 
and as a rellult Jla~~ed the act of April 8, 1887 (8l0:'lo 
Laws, 1(5), which enact.~ that ·ba.~tard8 shall be ca~ 
able of Inherltinlr from and to the mother, and from 
and to tholle from whom she may Inherit. or to 
whom she may transmit Inheritance In like manner 
as If born In lawful wedlock.' But that statute was 
pa!l~ed four years after the death of LODII'Wortb. 
and after all rllrbts under his will had vested. 
Particular attt-nllon IR called by counsel tor tbe 
coml.lalnant to the case of IIm",tt r. Tol" .. 15 G,·att. 
/1.'1>1. decided by tbe supreme court of Vlra1nla In the 
same year that Glb .. on v. McNeely was decided by 
th~ Kupreme court of Ohio. In that caRe the law 
wa .. held to be a .. claimed for the defendant, but 
that rullnw was made expreR!lly upon the statute 
of Vlra1nla. and therefore Is not to be rewarded as 
applicable In this case." The principal ca..e Is cited 
lu the dh.~entlnlr opinion of UWHABDIIOK, J., In 
Greenhow Y. James, 80 Va. 6,;J. See al~o. 5 Va. Law 
ReII'. 112, where the prluclpal Case 18 cltt'd; I Min. 
IDI.t. (4th Ed.) COO. 

his mother, having married, and leaving 
the plaintiffs his children, his heirs and 
distributees. Mrs. Bennett afterwardadied. 
and this Buit was brought by the children 
of Henry Toler, claiming. that he took 
under the will of Joseph Toler. as one of 
the children of Mary Bennett. The COtIrt 
below decreed in their favor; and the de
fendants obtained an appeal to this court. 

The case was argued orally before a court 
of four judges, by Macfarland 0\: Roberts, 
for the appellants, and Grattan. for the 
appellees: and the court having directed 
that it should be argued again before a fall 
court, printed notes of argument wet'e sub
mitted by Read and Macfarland &: Roberts. 
for the appellants, and Grattan. for the 
appellees. The reporter trusts that on a 
question of such interest he will be excused 
for giving the argument at length. 

Read. for the appellants: 
There is no rule of construction, we sab

mit, better settled by an unbroken chain of 
English and American decisions. than 
this: Where there are legitimate and ille
gitimate children in existence at the death 
of the testator, gifts to "children" as a 
class exclude illegitimates. And no cue 
can. we think. be cited in which legitimate 
and illegitimate children have taken under 
the same description. 2 Jarm. Wills. :2 
Amer. ed. p. 93-4. and American cases 
cited; Bagley v. Mallard. 4 Cond_ Eng. 
Ch. R. 563. In the last case cited. the tes
tator gave the reaidue of his property, after 
the death of his wife and daughter. to .U 
the children of his sons James and William 
and of his daughter Sarah. in equal shares. 
William was dead and had aD only sunrh·-
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ing daughter, .Elizabeth. It was held that 
Elizabeth took no part of the residue, 

.<;90 although the testator *had, in a pre-
vious clause in the same will, devlsed 

to her a leasehold in trust, describing her 
"as his grandchild Elizabeth, the only sur
viving child of his son William." We also 
refer to Lomax on Executors, edition of 
1857, vol. 2d, top p. 3~-36. The same au
thor in his Digest, vol. 3, p. 235-36, lays 
down the same rule, and adds, "Nor will 
the application of this rule fail, though the 
children were described in reference to the 
mother." In a note on the same page (236), 
the question is asked, "Has the Virginia 
statute, as to the capacity of bastards to 
inherit, any influence in changing this 
doctrine 1" But in his late work on execu
tors, the broad rule of the English courts 
is laid down, without adverting to the Vir
ginia statute. Lomax on Ex'ors, p. 34. 

It will doubtless be conceded that this 
canon of constructions is entirely settled as 
a part of the common law of England, and 
as such, binding in our own courts, unless 
it is abrogated by our act of descents, which 
permits bastards to inherit from their 
mother. 

If the act referred to had legitimated all 
bastards and removed all "their disabilities, 
they might answer the description of "ehil
dren." But surely a statutory provision 
which merely removes one of the disabili
ties of a bastard, in permitting him to 
inherit from his mother, cannot have the 
effect of changing his designation and 
bring him under the description of "chil
dren," in a will or deed. 

The expression "children," unless quali
fied, means, in legal technicality and con
struction, ex vi termini, lawful children. 
'rhis is its legal meaning in wills and deeds, 
unless qualified; and every testator in a 
will or grantor in a deed is presumed to 
nse the word in its technical sense, unless 
the contrary intention manifestly appears 
from the face of the instrument itself. But 
it was contended in the court below, that by 

the common law a bastard was filius 
591 nullius, and *that it was for this 

reason that he did not take under a 
bequest to children •. It should be borne in 
mind. however, that the rule that a bastard 
is "filius nullius," applied only to cases of 
inheritance: he was subject to no other 
disability-he had all the prh'ileges of cit
izenship-he could hold real and personal 
estate, and give and convey to others. And 
so far as devises and bequests were con
cerned, he never was regarded as filius 
nullius. .Jarman says that illegitimate 
children, born at the time of making the 
will, may be objects of a devise or bequest 
by any description which will identify 
them. 2 Jarm. Wills, p. 94. By the com
mon law a bastard cannot take by descent, 
but he might always take under a bequest. 
Now, the reason that in a bequest "chil
dren" means lawful children, is founded 
doubtless on the presumed intention of 
every testator, in the absence of qualifying 
C,'xpressions, to provide for lawful, in pref-

erence to spurious offspring. It is true, 
that in its primith'e sense its more literal 
meaning, in common vocabulary, might 
have been legitimate offspring-Qui ex 
damnato coitu nascuntur, inter liberos non 
computenter. We have an instance in the 
Epistle to the Hebrews from which we 
infer that the word "sons" in common 
parlance at that day meant only legitimate 
sons-"Then are ye bastards, and not 
sons." But doubtless the controlling mo
tive in giving such a construction to the 
word "children" was, as we have stated, 
that in a great majority of cases the testa
tor is presumed to prefer, as objects of his 
bounty, legitimate children to bastards. 
Such a preference tends to discourage vice 
-to encourage purity and chastity. Such 
a preference is a reproof and punishment 
to the mother; and the parent, as an ex
ample and warning to his other children, 
in legal construction, only intends to pro
vide for legitimate offspring, when he 
makes a bequest to his "children." The 

same motive would be presumed to 
592 *influence a testator who is a collat-

eral relation, or a stranger in blood 
to the children of the mother who are the 
objects of the testator's bounty. And 
while the legislature, acting on the sup
posed natural affections of the mother, 
casts her estate on the unfortunate offspring 
of her own illicit connexion, and thus in 
default of a last will provides for the bas
tard out of the property of one who brought 
it into being, such a legislative provision 
could throiV no light on the intention of a 
testator, who is under no legal or moral 
restraint to provide for the children of the 
guilty mother; and is presumed by consid
erations of public morality and decency, 
to discriminate, in dispensing his bounty, 
in favor of lawfully begotten offspring. 

The arg,jment on the other side seems to 
us to be no more than this: Whereas by a 
rule of testamentary construction as well 
settled as any principle of the common law, 
children in a bequ~st means only legitimate 
children, and the testator is always pre
sumed to intend only legitimate children; 
yet the act of assembly which permits bas· 
tards to inherit from their mothers, changes 
the supposed intention of the testator, and 
furnishes the new rule of construction, that 
"children in testaments shall embrace bas· 
tards." 

If the English rule is once broken in 
upon, it would be difficult to foresee all the 
consequences that would result from its 
abrogation. . 

If bastards of a particular female come 
under the description of children, then in 
all deeds and in all wills, limiting estates 
over after the death of a female, to her 
children. in all instruments in which prop
erty is granted or given to the children of 
nieces or aunts, or to the grandchildren of 
a particular female. or to grandchildren 
genl'rally, the words children and grand
children would let in bastards. Powers 
of appointment to dispose of property 
among the children of a particualr female 
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would be improperly executed. unless 
593 *bastard children shared in the dis-

tribution. A gift to the grandchil
dren of A, under such a construction, might 
let ina bastard grandchild whose mother 
also was a bastard: And possibly the prec
edent might be stretched to embrace un
procreated and unborn bastard offspring. 
under the idea that they can inherit from 
the mother as soon as they come into ex
istence: and even a gift to the "lawful 
issue" of the mother, might embrace ille
gititnates, for the argument is, they are 
lawful issue to inherit, and should be 
deemed legitimate in a bequest. 

All the cases show that "child," taken 
lIimpliciter, means a legitimate child only. 
Wigram. V. C., in Dov .. v. Alexander, 24 
Eng. Ch. R. p. 275, 280. Children and 
legitimate children, iu the construction of 
wills, are convertible terms. And it seems 
to us the conclusive answer to the argu
ment, that our act of descents has made 
them children of the mother, quoad their 
heritable capacity from her, is, that the~ 
still continu.e to be illegitimate children-
aud are not included in a devise to "legiti
mate children," or "children," which are 
convertible terms. 

But there are, we submit. strong reasons 
why judicial construction should not go in 
advance of legi.slative action in removing 
those time honored restraints upon incon
tinency and vice that have produced their 
good effects in our own state, as well as in 
England. It is difficult to estimate the 
sanative influence of those rule' that keep 
up the legal distinction between bastards 
and lawful children, on the morality an<\ 
Kocial happiness of a community. If a 
morbid feeling for the uuoffending off
spring, instead of a stern determination to 
preserve the chastity of the parent, had 
influenced the decisions of tne English 
chancellors. illicit intercourse would have 
been encouraged, and ita fruits more nu
merous. The public virtue and happiness 

of a state can never be promoted by 
,0;94 increasing *the number of this un-

fortunate class by the effort to dimin
ish their disabilities. A testamentary 
construction that has been so long approved 
and is so varied in its application, should 
not be for slight cause abrogated. When 
Pope Alexander enacted a canon that chil
dren born before the solemnization of 
matrimony might nevertheless become legit
imate by the subsequent marriage of their 
parents, and in consequence of this canon 
all the Bishops of Eng-fand. in the reign 
of Henry the 3d, petitioned the lords to 
adopt the same rule of legitimation in re
spect of hereditary succession, all the earls 
and barons with one voice responded, in 
the sentiment so often ql1oted, "We are not 
willing to change the laws of England 
which have hitherto been used and ap
pro\·ed." The opponents of such an in
novation thought" that the great interest 
of morality is a part of the policy of every 
well regulated state." They dOl1btless be
Iievt'd that the inviolable character of the 

bonds of matrimony and the stattlS of the 
bastard by the English law operated as a 
prodigious restraint on vice and lewdness 
that legislation and judicial decisions SOCD 
operate on public opinion-and they could 
not foresee the effects of such an innova
tion, and were not disposed to risk it. 

It would not become us to enquire int" 
the policy of the existing law of Virginia. 
which in a humane spirit, consulting a .. 
well the supposed inclination of the mother 
to provide for her offspring, as the condi
tion of the bastard itself, has moderated 
the rigor of the common law, both in respect 
to legitimating the offspring of parents who 
subsequently marry, and which also gives 
the bastard a capacity to inherit from its 
mother. But the legislature bas stopped at 
this ~int. It has not enacted that the 
word 'children" in a bequest shall be held 
to embracc natural children. A t the date 
of this enactment, the rule which exclude .. 

bastards in beqnests to children, was 
595 as operative *and binding in Virginia 

as the rule which prevented them 
from inheriting from their mother. The 
legislature has repealed the latter and left 
the former untouched. There is but little 
connection between the two rules. The 
repeal or abrogation of the one is entirely 
compatible with the existence and coutinned 
operation of the other. At the date of this 
enactment a bastard conld not inherit from 
his putative father, from his mother or aay 
other person. After the paasage of the act 
he might well succeed to her property in 
case of her intestacy, and not acquire the 
full designation of "legitimate child" or 
"child;" which in a will are convertiblt' 
tt'rms. We might go further and concede. 
that as a bastard might inherit from the 
mother, in that restricted sense alone. 
quoad the right of hereditary succession to 
her property, he bas one of the rights of 
a legitimate child: but he is still the bas
tard son of his mother, and if, as in the 
caRe under discussion, a grandfather use!' 
the expression "children of mv daughter 
Mary," only the legitimate children of 
Mary are meant. The mother'S name is 
used for the purpose of identifying a par
ticular set of grandchildren. Suppose Mary 
had been the only child of the testator and 
he bad given the property in dispute to his 
grandchildren, no one could doubt but that 
an illegitimate child of Mary would be ex
cluded. 

Nor does the abrogation of one of tbefie 
rules repeal the other on the ground tha~ 
the rule ceases when the reason of it n.' 
longer exists. We have endeavored to 
show that one of the reasons, and the prin
cipalone. that excludes bastards from an
swering to the description of children. in 
testamenta, is the presumed intention of a 
testator to preler la\dul to illegitimate off
spring. and upon this idea the courts have 
given as fixed a meaning to "children"· as 
to the word "heir." Not that bastards 
could not take. by a proper description 

under a will, but that in order to take 
596 as devisee ·or legatee. they must be 
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clearly identified. Now if the legisla
ture penuits a bastard to succeed to the 
estate of his mother, it is no reason why 
the testator should desire the bastard to 
take his estate under his ,vill. The legis
lature permitted a bastard to inherit from 
the mother, under the presumption that if 
she had made a will, natural affections 
would have prompted her to provide for 
him; and that she is under a moral obliga
tion to do so, inasmuch as the disgrace of 
his status is her fault and not his. This 
reason, we insist, has no application to a 
testator who might be a stranger even in 
blood to the mother and children-who is 
not supposed to have the feelings of a 
mother towards her spurious offspring, and 
who is under no legal or moral obligation 
to make· provision for them. 

Grattan, for the appellees: 
The legal policy of a people upon any 

social, economical or political subject, is 
the proper object of consideration and de
termination bv the legislative department 
of the government; and the frame of their 
institutions, or their practical administra
tion, must be radically defective and vicious, 
if the legal policy adopted by the proper 
department of the government, is thwarted, 
perverted or defeated by any other depart
ment of the same government. A wiser 
than Solomon has said, "If a house be di
vided against itself, that house cannot 
stand." 

Of the social subjects which must engage 
the consideration of a legislator, there are 
none of more importance than those which 
relate to marriage, the relation" of husband 
and wife, parent and child, and of inherit
ance; and there are none on which all 
civilized governments have more certainly 
adopted a policy for themselves. The con
siderations which may lead to different 
conclusions are obvious enough, and the 

conclusion reached in each case has 
5Ch depended upon the ttrelative weight 

which has been given to these consid
erations. So far as I am informed, the 
general policy of the civil law has eom
mended itself to the modern European 
nations, except ~ngland; and it has become 
the basis of their law on these great social 
subjects, only so modified as to suit their 
peculiar circumstances. 

England stands by herself on these sub
jects. It was in relation to them that her 
sturdy barons replied to king and church, 
nolumus leges Angli:e mutare. She has 
repudiated the civil law, and has adopted 
and adhered to a policy of her own, which 
has been, with some slight modifications, 
sternly enforced by the legislative and 
judicial departments of the government, 
down to the present day. It is truly an 
~nglish policy, not adopted even by Scot
land. Has it been -adopted by the legisla
ture of Virginia? 

1st. As to marriages. By the English 
law the marriage even before the act of 
26th George 2d. must have been by a priest. 
See Addenda 1 to 2 .Koper on Husband & 

Wife, p. 445 antI onwards, 32 Law Libr. 
So it must be since that act, except as to 
particular religious sects. Id. 483. It must 
be solemnized in a church or chapel. Id. 
484. It must be by publication of banns or 
by license. Id. And if any of these are 
omitted, the marriage is null and void. If 
the parties are within the prohibited de
grees of consanguinity or affinity, the mar
riage was formerly voidable; now it is 
absolutely void. Shelford on Marriage and 
Divorce, ch. 3, p. 154, and onwards. So. 
of idiots and lunatics; Id. p. 183; and by 
the act of 15 George 2, the marriage of a 
lunatic as to whom a commission of lunacy 
has been found, thoUR'h in a lucid interval, 
is void. Id. 192. And without going into 
further detail, it may be stated that the 
rubrics of the established church in relation 
to the celebration of marriage, have been 
enacted by statu,te; and are therefore to be 
strictly followed. Id. 29. See 33 Law 

Libr. 
598 tt2d. By the law in Lord Coke's 

time, if the husband was within the 
four seas, and the wife had issue, no proof 
"as to be admitted to prove the child a 
bastard, unless the husband had an appar
ent impossibility of procreation. 1 Thomas' 
Coke, ch. 11, p. 138, margo This strictness 
has been slightly modified since; I>ut even 
now, if the husband has had access to his 
wife within a period which would render it 
possible for the child to be his, he will 
be held to be the father. 2 Bacon's Abr. 
79, title Bastard. Within the enclosure of 
legal marriage, it is the policy of the 
English law to hold that the children born 
of the wife are the children of the husband. 
If the marriage is according to the pre
seri bed forms and between the proper 1)ar
ties, the policy of the law is to consider 
whether a child has been born within its 
folds, rather thaD whether it is the offspring 
of the husband. And see Tucker, P., in 
Garland v. Harrison, 8 Leigh 368. 389. 

3d. It is the same policy which has 
moulded the law of England in relation to 
bastards. Their legal disabilities are im
posed upon them, not because they are 
illegitimate, but because they are born out 
of lawful wedlock. If the policy of the 
law had been only to limit heritable blood 
to legitimate children, then the law of 
England might ha-re extended l~gitimacy. 
as the laws of other countries have done, 
to children born out of lawful matrimony; 
but that was not the policy of the law; 
that policy was to confine heritable blood 
to children born in lawful wedlock; and 
therefore it has illegitimated, as to this 
purpose, all others. The phrases "legiti
mate children," "illegitimate children," 
and "bastards," must necessarily have a 
larger or more limited meaning, dependent 
upon the laws of the country to which they 
are applied. Children are legitimate in 
Scotland and Virginia who are illegitimate 
in England; are bastards in England who 

are born in lawful marriage in Scot-
599 land. And so it "'has been held that 

a child may have heritable blood and 
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inherit an estate in Scotland as heir to his 
father, and that same child have no herita
ble blood in England, and be incapable of 
inheriting an estate there from the same 
father. Doe ex demo Birtwhistle v. VardiU, 
5 Barn. & Cres. 438, 11 Eng. C. L. R. 266. 

4th. 1. In England, a child born before 
the marriage of the parentr, though they 
afterwards marry and the father recognizes 
the child as his, is a bastard in law as well 
as in fact. and has no heritable blood. 
Supra, 5 Bam. &: Cress. 438. 2. Children 
of marriages within the prohibited degrees, 
are bastards, and cannot inherit. Formerly 
the marriages were only voidable, and if 
the father died before the marriage \vas 
dissolved, it could not be done afterwards; 
but now such marriages are null, without 
more, and the issue cannot inherit. Shel
ford Marriage and Divorce, ch. 3, p. 154 to 
157, 171 to 173, 179, 33 Law Libr. 3. So if 
a marriage is not solemnized in a proper 
place, and by proper license or banns, the 
marriage is null and "oid to all intents and 
purposes whatever; Roper Husband and 
Wife 486 j and the children cannot inherit. 
4. Children of a marriage, where there was 
a former marriage, or where the parties 
were imbecile or lunatic, are bastards, and 
cannot inherit. Shelford Marriage and 
Dh'orce 183, ISS, 186, 190; 2 Bac. Abr. 82, 
title Bastard, letter (A), 87, letter (B). 5. 
The bastard child of a mother was held not 
to be within the 8tatute of 32 Henry 8, 
ch. 1. 1 Th. Coke 147, margo 

It is clear, therefore, that in England, 
from the earliest time8, all persons born 
out of lawful wedlock, have been incapable 
of inheriting lands. It must be not only 
wedlock, but it must be lawful wedlock: 
tbat is, the parties must be capable of con
tracting. must be authorized to contract a 
marriage with each other; and the marriage 
ceremony must be performed at tbe pre-

scribed place and witb tbe prescribed 
600 formalities. ·Unless born of 8uch a 

marriage, however he may have been 
recognized by the parents; however anx
iOllsly they may have endeavored to repair 
the wrong d\)ne to the child or to good 
moral8; howe\"er ignorant they may have 
been of -.ny legal prohibition to their mar
riage, or irregularity in the performance 
of the ceremony, the child is a bastard, 
filius nullius, and cannot inherit, even from 
its mother. 

It was under these settled principles of 
policy and law as to marriage and inherit
ance, that the courts of England were 
called upon to construe wills devising 
estates to children. The settled policy of 
the la\v was to confine the transmission of 
estates to children born of a lawful mar
riage. The fixed meaning of the term chil
dren as to inheritance was the offspring of 
a lawful marriage. When then these words 
came to be used in a will, the courts, 
whether looking to the policy of the law, 
or the lr.gal meaning of the word in rela
tion to land, or to both, were led to the 
conclusion tbat wben used in a devise, the 
word should have the same meaning. But 

not only did the policy of the law and tbe 
legal meaning of the word as to inheritances 
lead to tbis conclusion, but this whole doc
trine of the law in relation to the inherit
ance of ba8tards, and devises to children. 
has been built up and established in calle's. 
in which the question arose as to the cbild 
or children of a man, or of a woman by a 
particular man. In all that is said in Coke 
on the subject, the only reference to tbe 
children of a woman is in connection with 
tbe statute of. 32 Henry 8;. where a con
struction favorable to tbe bastard children 
was put upon the statute. Of the many 
cases I have examined in the English 
books, the first ca8e in whicb it was held 
that a devise to tbe children of a woman 
without reference to the father was bad, is 
tbe case of Mortimer v. West, 3 Cond. Eng. 
Ch. R. 439 (decided in 1827); and the 

only other subsequent case which 
601 *gives any countenance to it, is that 

of Dover V. Alexander, 2 Hare Zl5, 24 
Eng. Ch. R. rl5: and this was riot tbe case 
of a will but of a deed. And in both of 
t)tese cases tbe question arose in relation 
to illegitimate chiltlren not in esse when 
the will and deed were made j as to which 
the courts had frequently decided that a 
devise to afterborn illegitimate children 
was void. Methan V. Duke of Devon, 1 P. 
Wms. R. 529; Earle v. Wilson, 17 Yes. R. 
528; Arnold v. Preston, 18 Yes. R. '1ifI. 

The question whether illegitimate chil
dren are embraced in a devise or bequest. 
is a question of construction; and I admit 
that in England, the courts there, under 
the influence of the settled principles of 
policy and law in relation to marriage and 
inheritance in that country, have decided 
in many cases, that a devise to children. 
without more, will not include illegitimate 
children, and that there must be a clear 
intent, looking to the face of the will, and 
to the surrounding circumstances, to in· 
clude them, or they will not be considered 
a8 included. Some of the cases have re
quired that the intention to include them 
should be evidenced by the impossibility of 
intending legitimate children. Hart v. 
Durand, cited 2 .Jarman Wills 135. marg .• 
and Swaine \". Kennerlq, 1 Yes. It Bea. 
R. 469. These cases even .Jarman thinks 
carry the rule too far; and that they have 
been overruled by Gill V. Shelley. cited by 
him, p. 136, margo The case of Swaine v. 
Kennerley was decided upon the principle 
stated by Lord Eldon in Wilkinson v. 
Adam, 1 Yes. &: Bea. R. 422, that tbe in
tention to include illegitimate children 
must appear on the face of the will; which 
it will be seen. I think, is not now the rule. 
2 .Jarm. Wills 139-40; and cases whicb will 
be referred to presently. 

There are other early cases whicb lay 
down the rule with great strictness, but 
with less than those before cited; as Cart

wright V. Vawdry, 5 Yes. R. 530; Wil-
602 kin son ·v. Adam, 1 Yes. &: Bea. R. 

422; Godfrey V. Davis, 6 Yes. R. 43; 
Harris V. Lloyd, 11 Condo Eng. Ch. R. 174; 
a case decided upon the rule that you must 
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look alone to the face of the will to ascertain: relaxed, even in England; that it is there 
the intention; and in which the lord chan- held to be a question of intention, and 
cellor is guilty of the folly, if a harsher although the general rule is, that a bequest 
word is not more appropriate, of deciding to children prima facie includes only legiti
against the children, after saying that he mate children, yet this rule will yield to 
had not the least doubt that the testator an intention, appearing from the will and 
meant illegitimate children. surrounding circumstances, to include iUe-

As I have already said, the cases are gitimate children. 
cases in which the question arose in rela- I come next to consider the law of Vir
tion to the children of a man, or of a woman ginia on the subjects of marriage, the rela
by a certain man. Of course such children tions of husband and wife, parent and 
could only be known to be such, after they child, and of inheritance, as affording the 
had acquired the reputation of being the only proper foundation for the policy and 
children of such a person. Alld carrying principles by which the courts of Virginia 
out thi .. rule in Earle v. Wilson, 17 Ves. R. are to be guided in the construction of 
528, a bequest to a child of which A may devises and bequests to children. As to 
be enceiente by the testator, was held not the common law in relation to inheritance, 
to be good. This case has however been we have discarded it utterly, and have 
questioned by Chief Baron Richards. 604 adopted a system *of our own, in re
Evans v. Massey, 8 Price Exch. R. 22. In lation to which, Judge Carr, in Davis 
Gordon v. Gordon, 1 Merilr. 141, it was v. Rowe, 6 Rand. 355, 364, says,' 'that the 
held by Lord Eldon, that a bequest to the framers of our law looked at the common 
natural child of which a woman was en- law canons of descent, to a:void and not to 
ceiente, without reference to any person as imitate-to pull down and not to build up. 
the father, was good; and a similar deci- All its principles are violated; its landmarks 
sion was made in Evans v. Massey, 8 Price removed; its fences broken down; its traces 
Ech. R. 22. obliterated." And so the court held in that 

In the case of Wilkinson v. Adam, 1 VeR. case, and also in Garland v. Harrison, 8 
&: Bea. R. 422, in which Lord Eldon laid Leigh 368. 
down the rilles on the subject with great 1st. As to marriage, though we require a 
strictness, and also held that the intention license or banns; if the marriage ceremony 
to include illegitimate children must ap- is performed, the marriage is valid, though 
pear on the face of the will, a bequest was there has been neither license nor banns. 
held to include both legitimate and illeg-iti- We require no priest, no chapel, and no 
mate children, and was valid; and in the particular form or ceremony. See the act 
case of Gill v. Shelley, 13 Condo Eng. Ch. 1 Rev. Code. ch. 106, p. 393, passim, and I 
63, a gift to the children of the late Mary 8, 11; which, whilst it infiicts a penalty 
Gladman, there being one legitimate and upon a minister marrying without a license 
one illegitimate child, was held to embrace or banns, does not avoid the marriage. 
both. And in this case parol evidence was Code of 1849, p. 469, 470, I 4, 5, 6, 7. 
admitted to show the surrol1nding circum- 2. By the law of Virginia, a child born 
stances. And so in the case of Evans v. before marriage of his parents, if they 

Davies, 7 Hare 498, 27 Eng. Ch. R. afterwards marry, and he is recognized by 
603 498, under the word "children," *a the father, is legitimate. So, the issue of 

bastard child was held to be included marriages deemed null in law are legili
in a bequest with legitimate children, upon mate. Code of 1849, p. 523, ,6, 7; 1 Rev. 
the obvious intention of the testator. In Code, p. 357, 119. Under the first provision, 
Beachcroft v. Beachcroft, 1 Madd. R. 234, the children are legitimated, though the 
430, under the words "to my ~hildren," it child was born and the marriage"took place 
was held testator's illegitimate children before the statute was passed. Sleigh V. 
took, upon the evident intention of the tes- Strider, 5 Call 439; Rice V. Elford, 3 Hen. 
tator. And in this case parol evidence was & Munf. 225. And a child who died before 
introduced. And so Frazer v. Pigott, 1 the marriage of the parents, leaving a 
Younge's R. 354, upon both points; Mere- legitimate child, is upon the marriage of 
dith V. Farr, 21 Eng. Ch. R. 525; Owen V. the parents and recognition by the father, 
Bryant, 13 Eng. Law & Equ. R. 217. In legitimated, so that her child will take as 
the early case in Moor 10, it was held to be heir to the father. Ash T. Way, 2 GraU. 
clear that a bequest by a mother to her 203: And this is now engrafted into the 
children would include an illegitimate child: statute. Code of 1849, supra. Under the 
And this case is referred to as authorit;Y' in second provision above stated, the issue of 
2 Comyn Dig. :M5, title Bastard, letter (E); a woman by a second marriage, which took 
and has never been overruled or questioned place during the lifetime of the first hus
in any case. And Lord Eldon said, in band, are legitimate, and will inherit fronl 
Wilkinson V. Adam, 1 Ves. & Bea. R. 422, their father. Stones v. Keeling,S Call143. 
that he knew no law against the validity And the act, 1 Rev. Code, p. 400, I 18, 
of a devise or bequest to the illegitimate 605 which provides for annulling *certain 
children not in esse, of a particular woman, marriages within the prescribed de-
without reference to the father. grees of relationship, provides expressly, 

It will be seen from the cases herein be- that nothing therein contained shall be 
fore referred to, that the sternness of the construed to render illegitimate the issue of 
rules of construction in relation to bequests any marriage so annulled. 
to illegitimate children, has been somewhat I 3d. By the law of Virginia, bastards shall 
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be capable of inheriting, or of transmitting 
inheritance on the part of their mother, in 
like manner as if they had been lawfully 
begotten of such mother. 1 Rev. Code, p. 
357, i 18; Code of 1849, p. 523,. 5. Under 
this pro\'ision the mother and bastard 
brothers and sisters of a deceased person 
may inherit from him. Garland v. Harri
son, 8 Leigh 368. So where three negroes, 
children of the same mother, are born slaves, 
and the mother and children are afterwards 
emancipated, on the death of one the others 
will inherit her estate. Hepburn v. Dundas, 
13 Gratt. 219. So under a similar law in 
Maryland, the children of an incestuous 
marriage, that of a father and his daughter, 
the children being illegitimate by the law 
of Maryland, will inherit from each other. 
Brewer v. Blougher, 14 Peters' R. 178. 
Every point stated by the judge in deliver
ing the opinion of the court in Stevenson's 
heirs ~. Sullivant, 5 Wheat. R. 'lJJ7, has 
been overruled in Virginia in the cases of 
Garland v. Harrison, and Hepburn v. 
Dundas; and in this last case Stevenson's 
heirs v. Sullivant was expressly repudiated. 
And the law as settled in these cases, is 
recogni1led and enforced in Heath v. White, 
5 Conn. R. 228; Brown v. Dye, 2 Root's R. 
280; Stover v. Boswell, 3 Dana's R. 232; 
Black v. Cartmell, 10 B. Monr. R. 188; 
F'lintham v. Holder, 1 Dev. Equ. R. 345. 

I say then, it is not our legislative policy 
to confine the inheritance to persons born 
in lawful wedlock. The issue of no mar
riage at all may in all cases inherit from 
and"through their mother, either from their 
grandfather, or brothers and sisters, legiti
mate or illegitimate. See the opinions of 
the judges in the case of Garland v. Harri-

lion, 8 Leigh 368. The issue of 
606 *marriages utterly null and void in 

law, of incestuous marriages, of a 
second marriage where the first husband is 
alive, are legitimate, and will inherit in 
every respect, as will a child born in lawful 
wedlock, according to the English notions 
of lawful wedlock. He is in no legal sense 
filius nullifls. He is the son of his father 
as well as of his mother. And certainly as 
to him and all his class, the English maxim, 
which is built on their law of descents, and 
is the foundation of their decisions upon 
the subject of devises to children, is utterly 
false. Qui ex damnato coitu nascuntur, 
illter liberos non computentur, is not true 
in Virginia certainly; whatever we may 
think of the superstructure which has been 
reared upon it. 

And as to children whose parents never 
marry, they are not in legal contemplation, 
as respects their mother, the children of 
nobody. In Garland v. Harrison, Judge 
Parker, p. 372, says, "Even by the common 
law, the rule that a bastard is nullius filius. 
applied only to cases of inheritance; and 
he was subject to no other disability but 
the incapacity of inheriting and transmit
ting inheritance. It was the object of the 
act to effect a change in his legal condition; 
to abolish this distinction to a certain 
extent, between legitimate and ille~itimate 

children; and to endow the latter with her
itable blood on the part of the mother. 
There is no reason for thinking that the 
legislature meant to retain any of the in
capacities ex parte materna, under which 
the bastard labored. "-" It was the object 
of the law to give him a mother, and to 
place him in all respects upon the same 
footing as a lawfully begotten child, born 
of the same mother." 

In tne same case Judge Brockenbrough 
says, "A bastard is still nullius patris filiu~, 
but he is not in that position as to his 
mother. As to her he i" as if he had been 
born in lawful wedlock; in other words. he 

is her legitimate son, so far as re-
6ftl gards his capacity to inherit ·and 

transmit inheritance." In the same 
case, Tucker, P., after referring to the pro
visions of the statute legitimating the issu .. 
of void marriages, says, "But there was 
another and more numerous class to be 
provided for. They were bastards "bo 
were begotten out of wedlock, and whcse 
fathers the law would not undertake to as
certain."" "To declare these legitimate. 
would have been at once to provide them 
not a mother only, but a father. To such a 
length the lawmakers were not prepared to 
go. They were therefore compelled to 
adopt antother phraseology; to use language 
which, in relation to the mother and her 
kindred, would put bastards on the footing 
of legitimates, while it would leave them. 
as heretofore, in relation to the father. the 
sons of nobody. But this was the only 
difference they could "have designed. Was 
the policy of the marriage institution more 
fatally invaded by concubinage than by 
bigamy? Was illicit intercourse out of 
wedlock more to be depreciated than incest 
in wedlock?" 

It cannot need more to prove that the 
policy of our law is wholly opposed to the 
policy of the law of England. That iD 
the language of Judge Carr, the framers of 
our law looked at the provisions and policy 
of the English law, "to avoid, not to imi· 
tate-to pull down, not to build up. All its 
principles Ift'e violated; its landmarks reo 
moved; its fences broken down; its trac~ 
obliterated." The foundation principle (If 
the English policy is that the inheritance 
shall be limited to persons born within 
lawful wedlock-not only wedlock. but law
ful wedlock. For that they sacrifice the 
strongest feelings of our nature; and to 
carry out that policy their judges know
ingly, avowedly defeat the intention of 
testators, and compel them, even in their 
graves, to continue the wrong which the,. 
had inflicted upon their children in their 
lifetime, by forcing them to say what 

they never said, to do what they 
608 *never did; and that when they were 

attempting anxiously to say and to 
do what these judges admit they ought to 
ha\'e said and done; and what every body 
but a judge sees beyond a cavil or question 
that they have said and done. And it is 
as an offering to this moloch of English 
policy, a policy variant from that of all 



15 GRATT. BBNNaTT & Ar.S. v. Tor.aR & Ar.S. 609, 610, 611 

the world beside, and from our own, that I Jarman Bays, in the language of the rule 
the court is now asked to defeat our own already quoted, qui ~x damnato coitu nas
legislative policy, by defeating sense, jus- cuntur, inter liberos non com{lutentur. 
tice, the feelings and intentions of the per- But as we have seen, such IS not the law 
Kons whose f~elings and intentions it is in Virginia. To be born in lawful mar
the very purpose and object of the court to riage and heritable blood are not primary 
carry into effect. It may be law, but if it and incident as to inheritance here. And 
is, it is high time it should be changed. here under the rule of the English decisions, 

The question whether a devise to children very many cases which would shock the 
will include illegitimate children, has never English judges beyond measure, would be 
been decided by this court. Indee4. so far valid devises and bequests to children eo 
.as I have been able to discover, it has never nomine. Thus where the parents of chil
been alluded to by any judge of this court, dren marry after their birth, and then have 
but once. That was by Judge Carr in the other children. Under a devise by the 
case of Doe on demise of Thomason v. 610 father to his children, in *England, 
Andersons. 4 Leigh 118. He expresses no only those born after the marriage 
opinion on the question. But the question would take; for they only are legitimate: 
as presented in that case, was not the ques- In Virginia all would take, for all are legiti
tion involved in the case before this court. mate. So in the case of an incestuous 
There the question was whether a devise marriage, a devise to children. in England, 
to children not in esse would include illegit- would not include the offspring of the mar
imate children; and many of the English riage: In Virginia they would take; for 
cases are of that kind; amI they hold that they are legitimate. And the same would 
a devise to children not in esse, however be the case in cases of bigamy, imbecility 
clearly expressed, is void: and that upon and lunacy. It is impossible then that the 
grounds of public policy. But in our case English rule, that to be born in lawful 
the illegitimate child was in esse; was wedlock is necessary to entitle a person to 
known and recognized by the mother and take under a devise or bequest to children, 
the testator, as her child; and the question can be adopted in Virginia. 
even in England would be. not whether the Is this English rule to be applied to the 
devise was void on grounds of public policy; bastard children of a woman in Virginia? 
but whether the intention of the testator We have seen that it is not and cannot be 
to include him, was expressed with sufficient applied to the case of children born before 
clearness. the marriage of their parents, who are 

So far as I have been able to examine, recognized by them. It cannot be applied 
no one of the states has gone as far in its to the case of children born of an incestuous 
legislation in favor of children born out of marriage, not e\'en to such a case as that 
lawful wedlock. as Virginia. None have of Brewer v. Blougher, 14 Peters' R. 178, 

shown so strong a purpose to break which was that of a marriage of a father 
609 down and "discard the rules of the and his child; nor to such a case as that of 

common law in relation to such per- Stones v. Keeling, 5 Call 143, a case of 
sons. In New York and South Carolina, bigamy; nor to any case which can occur. 
the rules of the common law seem to be where there has been a marriage between 
maintained; and in other states the modifi· the parents. however incompetent the par
cations of these rules have been greater or ties may be to contract a marriage; how
less. The law in North Carolina is quoted ever illegal such marriage may be; or 
in Thompson v. McDonald. 2 Dev. & Bat. however its depravity may shock the moral 
Equ. R. 463; the case so much relied upon sense of all men. And when we see that 
by the appellants; and it is most apparent this English rule is utterly repudiated in 
that the legislation of that state in favor cases indicating so much greater depravity 
of this class of persons falls far short of than such a case as that before the court, 
that of Virginia. The Kentucky law mor~ is it still to be enforced in the case of a 
nearly rese.nbles ours; and under that law child. true of an erring, but it may be of a 
the case of Black v. Cartmill. 10 B. Monr. penitent and reformed mother? I may well 
R, 188. has been decided, to which I beg ask in the language of Judge Tucker, "Is 
leave to refer. the policy of the marriage institution more 
If we are to look to the principles upon fatally invaded by concubinage than by 

which the decisions in England are based. bigamy? Is illicit intercourse out of wed
rather than to the decisions themselves. it lock more to be depreciated than incest in 
seems to me that the conclusions to which wedlock?" 
we will be led here. will be directly the We have seen. I trust, that in England 
reverse of these decisions. There, .to be the rule as to devises is based upon 
born in lawful wedlock and heritable blood, 611 the rule as to heritable blood. ·Bas
are primary and incident, so far as inher- tard children cannot inherit even 
itance is concerned. And this principle is from their mother. because they have no 
carried into their construction of devises. heritable blood. They have no heritable 
Having established that every person is a blood. because born out of lawful wedlock. 
bastard who is not born in lawful wedlock. Now our law says, bastard children shall 
and that a bastard is filius nullius, it fol- have heritable blood. as to their mother. 
lowed as a necessary conclusion, in carry- and to all persons related to their mother 
ing out their policy. that a bequest to by blood, just as fully as if they were born 
children did not embrace bastards. As in lawful wedlock. "Bastards ,,' .. -

975 
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capable of inheriting and transmitting in-, I would quote further from the opinions 
heritance on the part of their mother as if of the judges in Garland v. Harrison, to 
lawfully begotten." Code of 1849, p. 523, t I show that in their opinions, the provision 
5. They may be still called bastards, but I of our statute in relation to bastards accords 
so far as their relation to their mother is with the natural feelings of men, and is 
concerned, they are legitimated. It was such as they would probably make if they 
only as to the inheritance that at the com- made a will; and therefore when a will is 
mon law such an one was filius nullius; made in accordance with its provisions, it 
and as to that by the statute he is. the son ought to be sustained by the courts. But 
of his mother. He is a bastard, for he was this note is now almost boundless; and I 
born out of lawful wedlock; he is a legiti- shall th;refore conclude by a special refer-
mate child of his mother, for he may in- ence to those' opinions. 
herit from her. In what sense are any of 
the issue of marriages deemed null in law 613 
legitimate, in which he is not legitimate 

*Macfarland & Roberts, for the 
appellants: 

The record presents the single question, 
whether a bequest or a devise to children. 
includes bastards, when there are both 
legitimate and illegitimate children of the 
same parent. In other words, is a bastard 
child in law, entitled to be counted with 
the lawful born, in apportioning a bequest 
or devise to children. 

as to his mother? He takes from her pre
cisely as these others take from their father. 
In what sense is he a bastard that they are 
not bastards? They were born out of law
ful wedlock. And by the common law defi
nition of a bastard, they are as essentially 
bastards as he is. The statute does not say 
they shall cease to be bastards~ it only says 
they shall be legitimate. The fact of bas
tardy cannot be changed by statute, except 
by making the marriage lawful; but it is 
the issue of marriages deemed null in law, 
or dissolved by a court, that are declared 
legitimate. The statute then only gives 
them the rights of property which a legiti
mate child possesses. It gives them these 
rights as to the father's as well as to the 
mother's property. The statute equally 
gives to a bastard child the rights of prop
erty which a legitimate child has; but it 
gives these rights only as to the pToperty 
of the mother. And Judge Brockenbrough 

was well justified in saying, as he 
612 *does say in Garland v. Harrison, 8 

Leigh 380, ,. A bastard is still nullius 
patris filius, but he is not in that position 
as to his mother. As to her, he is as if he 
had been born in lawful wedlock; in other 
words, he is her legitimate son, so far as 
regards his capacity to inherit and transmit 
inheritance." And so .Judge Parker, Id. 
377, says, "The intention I admit was not 
to legitimate bastards generally; but the 
object was to make them quasi legitimate 
on the maternal side; to give the bastard a 
mother and maternal kindred." 

Then why shall a bastard have a rule 
applied to him in reference to his mother 
or her estate, which we have seen cannot 
be applied to the children of marriages 
deemed null in law. Why shall not 'he take 
nnder this devise of his grandfather, to his 
mother's children, as he would certainly 
take if he had been the offspring of an in
cestuous marriage between his mother and 

The common law treats bastards as a de
graded class: nor is the common la w si ngu· 
lar in this. All countries professing to be 
ci\'ilized, pagan as well as christian, differ 
as they may in the degree of their discrim
inations against bastards, agree in exclud
ing them from a full participation in the 
privileges of children. They bear. by aU 
codes, some badge of inferiority. 

This disparagement has its origin iD 
moral considerations. not to say the reli
gious convictions of all people. It en COlor
ages matrimony. and discourages vice, 
Purity of life is upheld, by enlisting on its 
side the sensibilities of our nature for the 
reputation of our offspring. Besides, if 
offspring were children, however deduced, 
investigations would be necessary, which 
could be conducted only at the expense of 
public decency. Demoralization would 
ensue from the constant recurrence of ques
tions concerning the actual lineage of per
sons claiming to be children. Were the law 
indifferent whether children were born in 
wedlock or out of it, common opinion would 
be accommodated to its laxity, and mar
riage be neglected. as neither enjoined, nor 
essential to the honor and well being of 
families. 

Our legislation has conformed to the more 
indulgent spirit of the civil law. It has 
declared legitimate certaiu persons who 
were bastards at the common law, and re
lieved others, whom it refused so to honor, 
in part, of their disabilities. It was deemed 
reasonable and safe, when their parents 
intermarried, and recognized the anteuup-

tial offspring as their own, that they 
, *should be redeemed from the stain {If 

his real father. Is there any principle of 
public policy which forbids it? If his 614 
mother had died in the lifetime of the tes
tator, and the testator had died intestate, 

their birth, and the act therefore de
clared them legitimate. Such persons are 
made thereby children, we presume, in a 
full, legal sense. So again, it was consid
ered unjust and crnel to stigmatize the 
issue of marriages deemed null in law, or 
dissolved by a court; and these too are de· 
clared legitimate, and become, as we pre
S11me, entitled to the name of children. 
With these changes of the common law we 

in that case this bastard would have taken 
as one of his heirs and distributees. This 
the statute has pro\"ided for i and he would 
have taken because he was the child of his 
mother. The testator gives the property 
hy his will to the children of his mother; 
and the cOl1rt whose business it is to regard 
and carry out the It'gislative policy, is asked 
'<) deprive him of it. 

9;6 
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have now no concern, except as they serve 
to fix with precision the relief conceded to 
the remaining class-that which includes 
the case before us. As to this, since man
ifestly it had not the equity of the other 
two classes. the act does no more than 
declare that "bastards shall be capable of 
inheriting, and transmitting inheritance 
on the part of the mother, as if lawfully 

. begotten." 
Now, the exact question is, whether this 

provision of the statute has repealed the 
common law rule, which, in the case before 
us, would exclude the bastard from the 
devise. Did it do more than change the 
law of descents quoad the mother? Did it 
abolish the common law principle, which 
refused to apply the term children to bas
tards, when there were lawful born to an
swer to the description? Did it confer on 
bastards the name or title of child, so as to 
constitute it their appropriate legal desig
nation? Did it cancel wholly the distinc
tions between the natural and lawful 
children of a mother. and entitle her bas
tards to the appellation of children, in 
questions respecting the construction of 
wills, wherein, not her estate, nor their 
succession to her; were involved, but rights 
independent of her, and beyond her control? 

It seems to us to state the question is to 
argue it. The act does not call the bastard 
a child, nor enact that he shall be so re
garded. No change whatever in hill desig
nation. or description, _is intimated. In 

the cases in which child was not de-
615 scriptive of him antecedently, *he ill 

unrelieved by the statute, and left 
subject to the reproach he inherited from 
his birth. It is as bastard he has conferred 
upon him an interest in his mother's in
heritance, and bastard he remains. Be
tween this and the other two classes 
mentioned in the act, a broad distinction 
is preserved. Those are inducted into the 
family as legitimate, and have the stain of 
their nativity obliterated; whereas these 
are provided for as bastards, without in
timating they should be, or are relieved 
from the reproach of their birth. As bas
tards, and notwithstanding they be such, 
the act confers upon them a special, defined, 
restricted hereditable capacity. 

It would be an inversion of all the rules 
of rational deduction, to hold the act made 
the bastard a child in respect to other rights, 
when he was not so made in the special 
matter in which he was relieved. We are 
accustomed to see it ruled. that language 
shall be understood as used in authoritative 
expositions. It is but rational to assume 
that phrases are used in the sense put upon 
them in our laws. Otherwise the vaguest 
conjecture, disrespectful to the public in
telligence, is substituted for standards 
tending to precision and accuracy. Since. 
then. in statutes referring to children, of 
which our statute of descents is a striking 
example, the phrase is confined to lawful 
born, it must be so confined, when standing 
alone. in wills and grants. 

We do not infer an intention to abandon 

a body of rules, or the policy in which it 
had its origin, from the repeal of one or 
more of its provisions. On the contrary, 
we presume an intention to stop at what 
was singled out and altered. Hence, the 
repeal of the rule which excluded a bastard 
from the inheritance of the mother, does 
not authorize the presumption of an inten
tion to change his description, and to in
clude him among children. from which, as 
a class. he was before excluded. Moreover. 

we must presume the legislature 
616 *had in mmd the whole of the dis-

abilities to which bastards were sub
ject; and had the intention been to carry 
the reform beyond what was specifically 
enacted, they could and woltld have used 
apt language to express their purpose. In 
the very act, containing the section ill 
question, when the purpose was to relie"e 
the bastard generally, or to change his 
designation, it is done by declaring him 
legitimate. The conclusion is therefore 
irresistible, that as the act stopped with 
investing the illegitimate qua bastard with 
a limited hereditary capacity, it did not 
design to redeem him from any other in
firmity which attached to his nativity. 

There is neither dependence nor connec
tion between a devise and an heritage; and 
among those who would acknowledge the 
equal claim of bastards to share with the 
lawful born, in their mother's inheritance. 
opinions, at the least, would be divided as 
to admitting them to a devise. As the 
mother's estate ,vas at her own disposal, it 
would sound capricious and unfeeling to 
exclude, in the accident of her intestac}·. 
the person who, before all others, was thc 
object of her solicitude and protection, and 
whom she would have remembered in her 
will. But a devise is a different affair. 
As to that, even a frail mother might con
sent to the justice of disposing of it, as a 
due regard to domestic purity would decide 
expedient. But if such sternness be beyond 
her strength, all others must agree, that 
the case belongs to legislative discretion. 
to be dealt with so as to advance the cause 
of good morals. It would seem like an 
invitation to licentiousness. to admit legiti
mate and illegitimate children under a 
common designation; and it is due to the 
legislature to insist. that they have not 
declared they shall be so admitted, either 
expressly or by implication. So far from 
it. the exact action had, imports consent to 
the rules not noticed and repealed. 

"It is better (saill Tenterden) to abide by 
this consequence (the defeat of the 

617 object of the statute) than *to put 
lIpon it a construction not warranted 

by the words of the act." The King v. 
Barham, 8 Barn. & Cress. 99. "It is safer 
(said Ashhurst) to adopt what the legisla
ture has actually said, than to suppose 
what they meant to say." Jones v. Smat-t, 
1 T. R. 44. To bring a case within the 
statute. "it should be not only within the 
mischief contemplated by the statute. but 
also within the plain, intelligible words of 
the act of parliament. to Holroyd, Brand-
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ling v. Barrington, 6B. & C. 467. A casus 
omissus can in no case be supplied by a 
judgment of law, for that would be to make 
law. Buller, T. R. 52. Dwar. on Statutes, 
9 Law Li. 708-711. The test of the largest 
latitude which can be claimed for a statute 
is, that it accomplish its avowed object or 
end. 

The conclusion that the statute does not 
change the bastard's designation, 110r bring 
him within a description antecedently in
applicable to him, is a logical seqllence 
from the fact, that he is treated as bastard 
in the provision for his relief, and has his 
distinctive appellation perpetuated; from 
the consideration, that it does not follow 
he is entitled to take his place among the 
lawful born as a child, in respect to rights 
alillnde the mother, because admitted to 
share in her inheritance, since there is a 
substantial difference between the two 
cascs, and the concession of the first, or of 
either, is consistent with the refusal of the 
other; from the consideration that bastards 
have been uniformly excluded from facts, 
providing simpliciter for children, and it is 
only reasonable to infer, that it was in
tended to use the phrase as comprehensively, 
in laws providing for children, as when 
used in wills and grants; from the pre
sumption which invariably obtains, that 
testators and grantors, when they use lan
~uage found in acts of assembly, or the 
Judgments of the courts, employ it as 
therein accepted and understood; and from 

the consideration that the courts 
618 *should follow, and not place them-

selves in advance of the distinct leg
islative will, in dealing with a class whom, 
considerations affecting the moral condition 
of society, consign to disfavor. 

Upon the remaining question, we might 
content ourselves with a reference to 2 Jar
man on Wills 94-112, where, after an 
elaborate examination of the cases, the 
conclusion is announced, that illegitimate 
children are not objects of a gift to chil
dren, or issue of any other degree, where 
there are legitimate children to take under 
such gift. In other words, that the two 
classes are not comprehended or described 
by the same generic term, and when it in
ellldes lcgitimate, it excludes illegitimate 
children. The cases reviewed by the learned 
author are distinguished for their general 
concurrence and high authority. See his 
analysis at page 112. The correspondence 
between the construction of the term chil
dren in wills and in the laws, is literally 
preserved: which is in itself rational, and 
was to be expected of courts in the habit of 
holding, that the phrases "issue of the 
body," and "heirs," &c .. in the wills of 
illiterate testators, meant exactly what 
they imported in learned treatises. "If a 
mother dispose of all her lands holden in 
chivalry to her bastard, she is not within 
the 32 H. 8, c. I, which forbids the owners 
to dispose of above two-thirds of such land 
for preferment of children; for children in 
.. nv law must be intended such as are law-

;\ybe2"otten." Dyer435a; 1 Bacon's Ab. 

1 Am. from 6th London edition, p. 510. 1 
Tbomas' Coke, 117 (123 b). So it was held. 
the lawful born only were-intended by chilo 
dren in the statute of descents, which in 
our statute is distinctly sbown, by the 
special clauses therein for bastards, when 
their relief was intended. In no one in
stance in our legislation have bastards been 
intended, when children are mentioned; so 

far from it, their premeditated ezclu· 
619 sion is apparent from the two ·sections 

in the statute of descents, declaring 
certain of the class to be legitimate. 2 
Wms. Ex'ors 804; Sherman V. Angel, I 
Bail. Eq. R. 351; Vanderzee v. Aclom, 4 
Vest R. 771; Collins V. Bozie, 9 Paige eh. 
R. 81; 1 Roper on Legacies 79, 80; Durant 
V. Friend, 11 Eng. Law & Equ. R. 2; In re 
Overhill's trusts, 17 Eng. Law & ~u. R. 
323; Thompson v. McDonald, 3 Dev. & Bat. 
Eq. R. 460, 480; 2 Paige C. R. 11; Coke's 
Litt. 8; Owen v. Bryant, 13 Eng. Law & 
Eq. R. 217; 3 Lomax's Digest, new edition, 
top paging 235, 236, marginal paging 151. 
152. 

The citations ascertain the antiquity and 
certainty of the rule. 

The admission of bastards in certain 
cases, when there were no children besides 
them, a nd their admission where there was 
something supplemental to indicate they 
were actually intended, serve to establish 
the inftexibility of the general rule. 

What is said in Sir F. Moor's Reports. 
page 10, is obviously entitled to no consid· 
eration. 

ALLEN, P. This case arises upon the 
sixth clause of the will of Joseph Toler de
ceased. By that clause he gave to his 
daughter Mary Bennett the land on which 
she then lived, and certain slaves; and thf' 
clause concludes with these words: "My 
will is at the death of my daughter Mary 
Bennett that the land and nebrroes gil'en to 
her shall be equally divided amongst her 
children." At the testator's death his 
daughter was married to Lewis BenDett. 
by whom she had several legitimate chil
dren. Previous to her marriage she had an 
illegitimate child by another man. The 
will bears date tbe 10th of July 1818, and 
was admitted to probate the 15th of Novem
ber 1819. At the death of the testator the 
legitimate children and the bastard son 
were all living. And the only question is, 

whether the illegitimate child took a 
620 vested *interest, equally with thf' 

lawful children of Mary Bennett UDder 
this clause of their grandfather's will. It 
is said in 2 Jarman on Wills (2 Amer. edi. 
by J. C. Perkins) 94, "to be an established 
rule, that a gift to children, sons, daughten 
or issue, imports prima facie legitimate 
children or issue, ezc1uding those who are 
illegitimate, agreeable to the rule, 'Qui ell: 
damnato coitu nascuntur, inter liberos non 
computentur.'" We have thus the rule 
that such a gift imports, not absolutely but 
prima facie legitimate children; and we 
have the ground on which it rests in the 
Latin mall:im. The bastard is not computed 
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amongst children. • 'We term them all by 
the name of bastards that be born out of 
law'ful marriage." 1 Thos. Coke 115. "A 
bastarcl is in law quasi nullius filius, be
cause he cannot be heir to any." Litt. t 
188. If possessed of personal estate, he dies 
intestate and without wife or children, the 
estate belonged to the crown; if of real 
estate, it escheated. For he was supposed 
to have no relations, no heirs or next of 
kin, except those arising from his own con
tract of marriage, his wife and children or 
descendants. In this state of the law, when 
the courts came to determine what was the 
import of the words children, &c., of neces
sity the word was construed to mean such 
as the law recognized as children. It was 
the obvious course to hold, that where a tes
tator was in the act of making a disposition 
of his estate. which the law permitted, and 
used a word which by law comprehended 
one class, he could not be supposed to in
tend a party who the law declared did not 
belong to the class named; to intend a per
son who in law was quasi nullius filius, 
without relations, heirs or next of kin, 
except his own wife and progeny. There 
was still another reason which would pre
clude the court from giving such an en
larged meaning to the words children, &c., 
when applied to the children or issue of a 

man. How was the fact of paternity 
621 to be ascertained ttexcept by going 

into an enquiry which the court could 
scarcely enter into upon the construction of 
a will. The birth of a child during a law
ful marriage is prima facie evidence of its 
legitimacy. Formerly so strict was the 
rule, that if the husband be within the four 
seas, no proof was admi tted to prove the 
child a bastard. unless in case of appar
ent impossibility of procreation: though 
the strictness of this rule has long since 
been relaxed, and the presUflption of legit
imacy arising from birth In wedlock, may 
be rebutted by circumstances inducing a 
contrary presumption, as proof of non
access, &c., &c. Thomas' Coke 109, n. B. 
But the presumption exists, until rebutted; 
and therefore, by the use of the words chil
dren, &c., in a devise or bequest, the testa
tor must be understood to mean those who 
are by law presumed to be his children. 
But no such presumption can arise in re
spect to his illegitimate children. They 
still continue nuUius filius as to the father. 
There mltst be some recognition; something 
to show that in the particular instance, he 
did intend to describe the illegitimate child; 
and this intention must be arrived at by 
some description which will serve to desig
nate the individual, and not b~ naming a 
class which in law is not presumed to com
prehend one of his condition. In the con
struction of wills in reference to this as 
to other subjects, the intention of the tes
tator controls. The law contains no re
striction upon the power of a testator to 
devise or bequeath to an illegitimate child. 
If it appears that the testator intended to 
make such a devise, effect must be given to 
the disposition. 

It is said by Jarman, p. 94, "that illegit
imate children, born at the time of making 
the will, may be the objects of a devise or 
bequest, by any description which will 
identify them. Hence, in the case of a gift 
to the natural child of a man, or of a 

woman, or of one by the other, it is 
622 simply necessary to prove *that the 

objects in question had, at the date 
of the will, acquired the reputation of being 
such children." In the same connection, 
this author reviews the most prominent 
cases which have been decided on this ques
tion; and it is observable that in most if 
not all the cases cited and commented on 
by him (except the case of Mortimer v. 
West, 2 Condo Eng. Ch. R. 439, 3 Russ. R. 
370), were devises or bequests to the illegit
imate children of the father, or of a woman 
by a certain individual. The case last 
mentioned seems to have been the first in 
which it was held that a devise to the chil
dren of a woman without reference to the 
father, was bad; and the only subsequent 
case to which we have been referred of like 
import, is Dovex v. Alexander, 24 Eng. Ch. 
R. '1:15 (2 Hare 275), which arose on the 
construction of a deed. 

But though one of the incidents, the un
certainty in regard to paternity does not 
exist in case of a devise to the children of 
a ,voman, without reference to the father; 
yet the decision was the logical sequence of 
the first proposition, that by law the natural 
child is filius nullius, has no relation, and 
cannot inherit from or transmit inheritance 
to the mother. In legal language, he ill 
not comprehended in the class of her chil
dren: and therefore, as in the case of the 
putative father, the court could not say he 
was comprehended in that clas. by the use 
of the term. Whether upon a question of 
intention, this was not straining the rule 
to an unreasonable extent, is another ques
tion. The principle is the same in both 
cases. In contemplation of law they were 
not children; and the use of the word chil
dren was not sufficient to embrace them. 

Some of the cases, as Wilkinson v. Adam, 
1 Ves. & Bea. R. 422; Harris v. Lloyd, 11 
Condo Eng. Ch. R. 174, decide, "that the 
face of the will alone can be looked to for 
the purpose of ascertaining the intention 

to apply to natural children. But this 
623 rule has been *innovated upon by 

other cases; as Beachcroft v. Beach
croft, 1 Mad. R. 430; Frazer v. Piggott, 1 
Young. R. 354. But none of the cases in
terfere with the general rule, that illegiti
mate children may take if clearly designated 
by a description.which identifies them. 

Coke, as we have seen, terms all by the 
name of bastards that be born out of lawful 
lTlarriage. Subsequent marriage and rec
ogni tion do not legitimate; children of 
marriages within the prohibited degrees; 
of marriages not properly solemnized in 
proper place or by proper license or banns; 
of a marriage where there was a former 
marriage, or where the parties were imbecile 
-are bastards; and therefore inter liberos 
non computentur. Shelford Marriage a: 

V R, 15 Gratt-62 W9 
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Divorce, ch. 3, p. 154 to 157, 171-3, 9, 183, does the law recognize him as ber 
5, 6, 190; Roper Husband & Wife 486. They 625 *child; embrace him in the description 
have no heri table blood, and are not com- of her children? The solution of these 
prehended in the class of children when questions is to be found in our statute of 
that word is used in a will, ,vhere there are descents, as construed by this court. 
or by possibility may be legitimate children The Code, ch. 123, I 5, p. 522; 1st Rey. 
to answer to the description. As where Code 355, f 2, 18, provides that where anr 
legitimate children were or might have person having title to real estate of inherit
been entitled under a bequest, this possi- ance shall die intestate as to such estate, 
bility excludes the illegitimate. Because it shall descend and pass in parcenary to 
children in its primary sense, we have seen, such of his kindred, male and female, as 
if unexplained, imports legitimate children are not aliens, in the following course: 1. 
only. to his children and their descendants. And 

In Virginia a child born before marriage, further: "Bastards shall be capable of iu
born a bastard, if the parents afterwards heriting and transmitting inheritance OD 
marry, and he is recognized by the father, the part of their mother, as if lawfully be
is legitimate. So the issue of marriages gotten." The framers of this act we are 
deemed null in law are legitimate; Code, told by Carr, judge, in Davis v. Rowe, {, 
p. 523; or of a woman by a second marriage Rand. 364, "looked at the common law 
which took place during the lifetime of the canons of dE'scent to avoid, not to imitate; 
first husband. It would not be serio\1sly to pull down, not to build up. All its prin
maintained that under this legislation, ciples are "iolated; its landmarks removed, 
persons in this condition would not in this its fences broken down, its traces obliter
state be comprehended by the word children. ated." Its basis (says .Tudge Parker in 
In England, as ,ve have seen, they would Garland v. Harrison, 8 Leigh 368, referring 
not be, if there were legitimate children or I for his positions to the opinions of .Tudges 
the possibility of there being such children. Tucker and Roane in Stones v. Keeling. 5 

Yet both in England and Virginia Call 143, 147, 148, "was the statute (>f 
624 *the intention of the testator controls distributions and the civil law. It is 

in the construction of wills. And founded on the great principles of justice. 
guided by this rule, the courts there hold Its object was to make such a will for the 
such children not to be intended-here, that intestate as he would himself probably 
they are. And both are correct, for where make; and its obvious policy "'as to follow 
words are used which in law have received the lead of the natural aiJections, and to 
a legal signification, the party is presumed consider as most worthy, the claims of th~ 
to use them in that sense, unless the con- who stand nearest to the affections of the 
trary appears. In England they are not last occupant. It ought therefore at aU 
computed as children, for not being born in times to be liberally construed in favor of 
lawful wedlock, the law does not presume those to whom the intestate himself, had 
them prima facie to be children. In Vir- he made a will, might be supposed to ~ 
ginia, beink recognized after marriage, or most favorable, without reference to com
being the issue of a marriage, though un- mon law rules or feudal disabilities." 
lawful, the law prima facie presumes them Under the influence of these principles, 
to be children; declares them to be legiti- the judges in Gatland v. Harrison proceeded 
mate, and therefore necessarily computed I to the construction of the pro\'ision of the 
as children whenever the word is used. To act of descents, declaring that bastards 
include them in England, there must be shall be capable of inheriting and tran~ 
something amounting to an express desig- mitting inheritance on th~ part of their 
natio personarum applicable to them; in mother, as if lawfully begotten: and 
Virginia, to exclude them from the class in 626 the *result can be best arrived at by 
which the law here comprehends them, quoting their own expressions. After 
there must be something to show clearly enumerating his common law disabilities. 
that such was the intention. .Tudge Parker says: "It was the object of 

This brings us to the enquiry as to the the law to give the bastard a mother, and 
condition of children in Virginia not born to place him in all respects on the same 
in wedlock or recognized by the father after footing as a lawfully begotten child, born 
marriage. On the patp.rnal side their con- of the same mother." Again, after com· 
dition is unchanged. As to him the bas- menting on I 6, Code, ch. 123, and t 19. 1 
tari is still quasi nullius filius; the law I Rev. Code, p. 357, declaring that a child 
indulges no presumption as to his paternity. I born before marriage and the parents in
If acknowledged by the father, that is a termarry, if recognized bv the father, shall 
fact to be proved, not a presumption of I be deemed regitimate, he says, "I have no 
law. A devise or bequest to him by his doubt that it was intended by the &ection 
reputed or acquired namE', is good, whether respecting bastards, to bestow up«?n ille~it
made by his father or a stranger; a bequest I imate children the s'\me capaCIties of in
to children, if there be legitimate children, , heriting from or through the mother, and 
does not comprehend him, because there is I passing inheritances to or through her, as 
no legal presumption that he is a child. I they possess under the other section in 

But hOlY is it ex parte materna? as to her, 'respect to both parents; that is 1n sal'. to 
~oes he, as in England, remain quasi nUlliUSj! make them in all respects the legitimate 

'us? without relation, without next of kin, children of their mother." And again: 
~pt his own wife and progeny? Or, "These relaxations of the severity of the 
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common law rest upon the prin-::iple that 
the relation of parent and child, which 
exists in this unhappy case, in all its bind
ing and native force, ought to produce the 
ordinary Cotlsequences of consanguinity; 
and I am convinced that it was the inten
tion of the legislature of Virginia to adopt 
the most liberal rule in respect to an inher
itance in case of bastardy, that was con
sistent with the certain ascertainment of 
the parents." So Judge Brockenbrough, 
in the same case, says, "A bastard may 
inherit on the part of his mother in like 
manner as if he were her legitimate son. 
He may therefore inherit from his mother 
or from his Jl!aternal grandparents in the 
direct line," &c. And again: "He cannot 
have whole brothers, but every uterine 
brother, whether legitimate or spurious, is 
his half brother." And President Tucker, 
in the same case. remarks, "To declare 
them legitimate, would have been at once 
to provide, not a mother only, but a father. 

To such a lcngth the lawmakers were 
6'1:1 not *prepared to go. They were com-

pelled to adopt another phraseology
to use lapguage which, in relation to the 
mother and her kindred, would put bastards 
on the footing oflegi timates, while it would 
leave them, as heretofore, in relation to 
the father, the sons of nobody. But this 
was the only difference they could have 
designed." And in conformity with these 
views, reiterated in every "ariety of form, 
it was held in that case, overruling entirely 
Stevenson's heirs v. Sullivant, 5 Wheat. R. 
2fYl, that the estate of the bastard dying 
intestate, passed to his mother and to his 
two uterine bastard brothers. 

Comment on these opinions is almost 
unnecessary. At the common law he had 
no mother; this statute gives him one. 
He is placed in all respects upon the same 
footing as a lawfully begotten child born 
of the same mother. He is therefore no 
longer, as to her, quasi filius nullius, but 
her child, inheriting from and through her, 
transmitting inheritance to and through 
her. If seized of property, she dies intes
tate, the act says it shall descend and pass 
in parcenary to such of her kindred, &c., in 
the following course-first, to the children 
and their descendants. If she dies leaving 
illegitimate and legitimate children, does 
not the word children comprehend all in 
the same class? Would it be argued that the 
illegitimate child would not take with the 
legitimate children? And when, as we 
have see~ from the extracts aforesaid, this 
law, as expounded, includes all her children, 
legitimate and illegitimate, in the same 
class as her children, s(\ ascertained by 
birth, not by legal presumption, and for 
every purpose, as if all were lawfully be
gotten, what warrant is there for the pre
tension that the same general term, when 
used in a will, is to be construed as except
ing them for any purpose? If the term 
children is to be construed in regard to both 
parents, as including the child recognized, 

or to be deemed legitimate, being 
628 *bom in wedlock, though illegal be-

cause the testator, by the use of' the 
general phrase, is to be, must be held to 
use it in the sense of the law, there being 
nothing to show he uses it in another sense. 
Must we not apply the same rule when the 
word is used in reference to the illegitimate 
child of the female? The law declares the 
estate shall pass and descend to her chil
dren; being a child, he is heir, joint heir 
with every other child born in or out of 
wedlock; comprehended in the class, not 
by any personal designation, but by the 
general word children, comprising all. 

In Edwards v. Freeman, 2 P. Wms. R. 
435, 441, Lord Raymond says, liThe statute 
of distributions makes such a will for the 
intestate, as a father, free from the par
tiality of affections, would himself make; 
and this I call a parliamentary will." So 
in Garland v. Harrison, Parker, judge, says, 
liThe intention was to make such a will 
for the intestate as, if he had died testate, 
he would have been most likely to have 
made for himself." And Tucker, president, 
says, in the same case, "Our law of descents 
was formed in no small degree upon the 
human affections; the legislature very 
justly conceiving that the object. of a law 
of. descents was to supply the want of a 
will, and that it should therefore conform 
in every case, as nearly as might be, to 
the probable current of those affections 
which would have given direction to the 
provisions of such will. Under the inftu
etlce of these opinions, they legislated in 
relation to bastards." 

As a legislative will, we have seen that 
the word children includes the legitimate 
and illegitimate children of a woman in 
the same class, placing all the issue of the 
woman upon the same footing all if born in 
wedlock. When the testator comes to write 
his own will, and uses the same words, 
which in the legislative will- comprehends 
all, comprehends them because of the sup-

posed conformity to the probable cur-
629 rent of those *affections which would 

have given direction to the provisions 
ofa will, if he had written it, we are asked 
to say he does not intend to comprehend 
all, but to exclude the illegitimate child. 
The law declares the words in the legislathe 
will includes; the court in expounding the 
law is asked to say the same words used by 
the testator in reference to the same matter, 
excludes them. By the statutory will they 
are her children; by the written will they 
continue, as to her, quasi nullius filius, 
and subject to the comnlon law disabilities 
of bastards. And this construction is in
voked, notwithstanding we are informed 
by the judges, in the case referred to, that 
the statute Ilhould at all times be liberally 
construed in favor of those to whom the 
intestate himself, had he made a will, 
might be supposed to be most favorable, 
without regard to common law rules or 
feudal disabilities. In Sleigh v. Strider, 5 
Call 439, it was decided that a child born 
out of wedlock in the year 1774, was legiti
mated by the subsequent marriage and 
acknowledgment of parents in 1776, which 
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was before the passage of the law of 1785, with other legitimate children, unless ex
which took effect .January 1, 1787. Stunes pressly excluded, in conformity with the 
v. Keeling, 5 Call 143, decided, that the principle of the English rule; because by 
issue of a woman by a second marriage, the recognition or the birth in 'wedlock, the 
which took place during the lifetime of her law presumes them to be children: though 
first husband, are legitimate after the in England it would be otherwise. And 80 

death of their father. These cases, and the adhering to the principle of the rule, when 
case of Garland v. Harrison, all show, that the law makes the bastard child of a woman 
Utie: law has invariably been liberally con- her child; endows him with every attribute 
strued by this court in favor of the class of a child born in wedlock; includes him in 
intended to be relieved from common law the very class designated as children. to 
disabilities. \,.hom her estate is to pass in the event of 

If we depart from the rule of construction her dying intestate; a testator speaking of 
as laid down by the English cases, that by her children, the words must be construed 
the use of a phrase which has received a to include in the class all who in law are 
legal signification as comprehending a par- her children. Instead of departing from, 
ticular class, the testator must have in- such construction adheres to and carries 
tended to use it in the same sense, when out the rule. The contrary construction 
treating of the same subject matter, we substitutes unlicensed discretion, and in
are at sea without compass or rudder. [n volves the courts in a labyrinth without a 
the place of a clear, definite rule, the dis- clew to direct them. 

cretion of the judge is tQ be substi- It has been suggested, that this is a will 
630 tuted. The *enquiry is, who are the not of the mother, but of the grandfather; 

beneficiaries intended by the testator? and we cannot presume he intended to pro
He has used a phrase referring to a class, vide for the child of his daughter's shame. 
and the question is, who are comprehended The law presumes otherwise; for if his 
in it? The English courts say, in view of daughter had been dead, and he had then 
their law, he must have intended legitimate dit.>d intestate, in the statutory will made 
children, because the illegitimate children for him, this child would, equally with the 
are not by law treated as children, and be- legitimate children have been provided for; 
cause where the children of a man are and in the language of the judge in Black 
spoken of, there is no presumption of v. Cartmell, 10 B. Monr. R. 188, it might 
Pltter,nity.exceptin th~caaeofchildren born be furthermore said, "that it cannot be 
in wedlock. If it is attempted to bring in assumed, or even presumed, that if sbe 
illegitimate children, it must be done by had an illegitimate son when the will was 
proof, and the hazard is encountered of made, her father would, on account of her 
giving his estate to aliens to his blood; to fault, have excluded his unoffending grand
persons never acknowledged by him as chil- child from all participation in his estate, 
drell. And as none are legitimate who were and left him a vagabond dependent upon 
not born in lawful wedlock, the children of the charity of others for sustenance and 
marriages deemed void, &c., cannot be dis- education." Perhaps, indeed, considering 
tinguished from such as are born in a state that no matter by whom begot, the rela
of concubinage; it is in law concubinage, tionship to the grandfather was the ·same. 
and therefore·no presumption can arise ip and his necessities the greater. 
favor of the children. And the same prin- 632 *such presumption that he did not 
ciple, by a too rigid adherence to the rule, intend to include (or rather that he 
has been applied to the children of a woman; intended to exclude. for the law includes). 
giving, as to her, more weight to a fiction would be contrary to the fact. And at best. 
of law than to the palpable fact that the it would be SUbstituting vague conjecture 
iIleJC-itimate child is her offspring. for a certain rule. 

But if there be no legitimate children or The argument against the policy of 8uch 
possibility of legitimate children, as in construction as affecting female purity 
case of a devise to the chilClren of a man and public morality (springing perhaps 
deceased, but there were illegitimate chil- originaJly out of the maxims of a fulfilled 
dren, they must have been intended. as dispensation, which visited upon the chil
non I.' other answer the description. In dren, to the third and fourth generation, 
Virginia, guided by the same rule of carry- the sins of the parent), may be met by the 
ing out the intention, the children of a man enquiries of Tucker, president, in Garland 
born in a'state of conCUbinage, would not v. Harrison, ",vas the policy of the mar
be considered as falling within the class of riage institution more fatally invaded by 
children so as to take by such general conCUbinage than by bigamy? Was illicit 
description. As to the father, the bastard intercourse out of wedlock more to be dep
remains nullius filius, and there is no legal recated than incest in wedlock?" Yet the 
presumption as to his paternity. But I take fruits of such intercourse are leR"itimate. 
it to be too clear a proposition to require And in the Lessee of Brewer v. Bloughe!'. 
argument to prove it, that in Virginia a 14 Peters' R. liS, which arose under a law 
child born before marriage, but afterwards similar in substance to oars as to bastards, 

recognized by the father who inter- the court decided that the issue of an in-
631 marries *\vith the mother, or born of cestuous marriage between father and 

a marriage null in law, but by statute daughter, though illegitimate, were em
""'led legitimate, would in a devise or braced by the statute. Chief .Justice Taney 

st to children be held to be included says, "the right to inherit would appear to 
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have been gh'en upon the principle, that it 
would be unjust to punish the offspring for 
the crime of the parents; and their right 
therefore is not made to depend upon the 
degree of guilt of which they ,,,,ere the off
spring." But In the language of Judge 
Brockenbrough in Garland v. Harrison, 
this argument as to public policy "is a con
sideration which would be more appropri
ately addressed to a legislative body than a 
judicial tribunal." And there I leave it. 
It is for that body to give the law; for this 
to I1eclare it. 

The rule of the English courts had no 
reference to questions of public policy. It 
rested upon the intention of the testator, 
and the mode of arriving at it. The right 
of an illegitimate child to take, if the tes-

tator so intended, was never ques-
633 tioned; and this under ·circumstances 

more likely to affect public morals 
than a construction which includes a bas
tard amongst the children of his mother 
under our statute. Jarman, p. 112, dedllces 
these rules, amongst others from the cases: 
That illegitimate children may take by any 
name or description which they have ac
quired bY,reputation at the time of making 
the will: That legitimate and illegitimate 
children may take concurrently under a 
designatio personarum applicable to both: 
That a gift to an illegitimate child en 
ventre sa mere without reference to the 
father, ia indisputably good: And that it 
is questionable whether, at this day, a gift 
to the future illegitimate child of a woman 
would be sustained on the ground of public 
morals; though there are dicta which would 
seem to lead to a different conclusion. 

These conclusions show the length to 
which ~he English courts have gone in giv
ing effect to the dispositions of testators 
when the intention is clear; though such 
dispositions may not commend themselves 
as calculated to preserve purity in the 
sexual relations. 

I think the illegitimate child in this case 
was by the law of Virginia within the class 
comprehended by the word children of a 
woman: th."t by the use of the word here 
the testator must be intended to have re
ferred to and included him with the other 
children of his daughter, whether born in 
wedlock or not, and that he takes equally 
with them, there being nothing in the case 
to show an intention to exclude him. 

I am for affirming the decree with dam
ages and costs. 

DANIEL, LEE and ROBlr,RTSON, Js., 
concurred in the opinion of Allen, P. 

MONCURE, J., dissented. 
Decree affirmed. 

634 ·Bristow v. The Commonwealth. 
July Term. 18511, Lewlsburtr. 

•• Jarora-Cballenp for (;a_Waiver of.'"-It Is a 
prlnclpal cause of challentre to a juror that he 

·Appellate PractJc:e-Jarora-Cballenp for C......
Walver.-In Sweeney v. Baker, 18 W. Va. 228, It Is 

was one of the &'rand jury which found the Indlc~ 
ment. But If the objection Is not taken untU afttor 
the verdict, It will not be set aside on this ground, 
unle!18 It apllears from the whole case that the 
juror was biased ualnst the prlsonl't : wbo tbere
fore has not had a fall' and ImparUal trial. 

2. S __ CbJectlon to Mode 01 Selectlac-When Mad". t 
-An objection to the mode of selecting the jury 
In a trial for murder,. mUHt be made at the time 
the jury are chosen: and prisoner cannot avail 
himself of It after verdict. 

3. Sam_.5eIectlon of.-After the panel bas been com· 
pleted and the prlHoner has struck off elgbt. tbe 
jury may be selected from the remaining siIleen, 
either by drawing by lot four who Hhall be dis
charged, or the twelve who shall constitute the 
jury. 

said; "The declslons In Vlra'lnla and West Virginia 
show, that here the courts regard wltb extreme 
jealousy, all attempts to set aside verdicts on the 
trround of objections to jurors, exlstlntr before they 
were sworn. Here a verdict wl11 not be set ahlde 
for any such cause, unles81t appears to have oper
ated, so as to Inftlct inJustice. See Smith's C ... e, :& 
Va. Cas. 6 : Poore's Case, :II Va. Cas. 474: Kennedy's 
Case. :II Va. Cas. 610; Brown's Case, :II Va. cas. r.t6: 
Hutrhes' Case, 6 Rand. 61i1i: Jones' Case, J Leigh 
1598; Hallstock's Case, :II Gratt. 1164: Heatb's <laKe, I 
Rob. R. 'l8II: Curran's Case, 7 Gratt. 6UI: Dilworth's 
Case, 1:11 Gratt. tI8II: BNtow', C_,16 Gratt.684; Thomp· 
son v. Updegraff d al .. 8 W. Va. 6l!II : State v. McDon
ald,lI W. Va.4M: ZlckefOO8ev. Kuykendall, lew. Va. 
28." For the above proposition the prlnclpal cue Is 
also cited and approved In Simmons v. McConnell, 86 
Va. 1500,10 S. E. Rep. 888: Gray v.Com., U2 Va. 777.29S, 
E. Rep. 8Ii8: State v. Greer, 29 W. Va. 8I!4: State v. 
McDonald, II W. Va. 4811; State v. Hobbs, 1'7 W. Va. 
826, 17 S. E. Rep. 885. See, In accord, State v. WIl· 
llams, 14 W. Va. 8\11 : Beck v. Thomson,81 W. Va. WI. 
7 S. E_ ReP. 447: FIChher v. Hale, III W. Va. 44: Poin
dexter v. Com .. 88 Gralt. 786, and not~; State v. Har
rison, 80 W. Va. 7211, 16 S. Eo Rep. 1182: State v. 
Strauder, 11 W. Va. 746-

tJarora-Objection to MocJeof SelectJac-Waiver. In 
Lawrence v. Com., 80 Gratt. 848, and not" the prlncl· 
pal case Is cited as authority for the proposition 
that an objection to the mode of selecting the jury 
In a trial for murder. must be made at tbe time lhe 
jury are chosen. and the prisoner canxiot avail hIm
self of It after verdict. But In Lawrence's Case the 
court went further tban tbe prlnclpal case and held 
tbat In a felony case a 1!fflir'facilUmay bepresnmed 
to have regularly luued from the recital of the 
record an" an objection after verdict OGmeK too 
late. This Is overruled In Jones.v. Com., IJ7 Va. lIB. 
12S. E. ReP. 2!6. and the court, In commenting on the 
principal case, at page 66 says: "Bristow's Case. 16 
Gratt. tllW, whlcb bas been referred to, has no appli
cation. In that case the objection was, not that 
there was no fJmir~. but that the Jury had been im
properly selected after the 1!mir,bad been executed. 
and It was held that tbe objection came too late 
after verdict. 

"The difference between that case and this III lbat 
here the omission to direct a 1!mir, leaves tbe rel'ord 
destitute of an essential part, which. thereforl·. 
cannot be supplied by presnmption nor affected by 
the doctrine of waiver: whereas any defect In 
selectinlr the jury from the persons brought In un
der the 1!mir" not being thus eBBentlal, may b .. 
waived: and BO, uvon the same principle. obje~ 
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4. Criminal Law-Murller-Cue at Bar.~-Deceased 
strikes the prlsoner's fatber witb bl~ Ilst and a 
Ilflht ensues. when tbe prisoner. wbosee~ It, comes 
up, and catches tbe decea.~d by tbe collar of bls 
C01t behind. and strikeR tbe deceased from beblnd 
wltb a pocket knife, woundlnfl him In the rlflht 
slele. Tbe prisoner, who was about seventeen 
years old, had lately left the schOOl of the 
deceased, and had used lannalre on more tban 
one occasion before tbe alfray. and also used Ian· 
IrUalre after It, but before It was known deceased 
W.l.~ danlreronsly wonnded, wblcb evinced hostility 
to him. HBLD: The kil11nflls murder. 

At the November term 1858 of the Circuit 
court of King & Queen county, Robert B. 
Bristow was indicted for the murder of 
L. J. Gogerty, He was put upon his trial 
at the same term; but the jury not being 
able to agree upon a \'erdict, was discharged. 
At the April term 1859 he was again put 
upon his trial, when the following facts 
were proved: 

On the morning of Friday the 18th of 
June in the year 1858, L. J. Gogerty the de
ceased, was at the office of Dr. C~x, in the 
village of Centerville, in the county of 

King & Qlleen, together with several 
635 other *persons. It was stated by some 

person to the deceased that James 
Bl"istow, the father of the prisoner, had 
said that the deceased had struck his son 
Julian Bristow (who was a pupil of the 
deceased, and whom the said deceased had 
corrected) in the eye with his fist. There
upon Gogerty said it was a lie, and he in
tended to ask James Bristow about it the 
first time he saw him; and if he said so, 
he would tell him he lied; and if he cut up 
any rustys, he would thrash him. In a short 
time some one said James Bristow was 
coming then, and was in fact in the road 

to the competency of a juror must be maae before 
he Is sworn upon tbe jnry, unleB.'I by leave of the 
courL" Ree monolrraphlc notton "Jarles" appended 
to Cbaboon v. Com .. I!O GratL 7B8. 

Upon the que~tlon of coml>etency of jurors, see 
principal caMe cited In Jackson v. Com., 23 GratL 1131. 
and not" and cases cited. See monoll'rapblc not. on 
"JurleH" al.pended to Cbahoon v. Com., 110 GratL 733. 

tCrlmlnai Law - Homlclde-I ... tractlo ... - SelI.oe,. 
feIue.-In Clark v. Com., UO Va .• , 18 S. E. Rep. 440. It 
Is "aid: "In Vaiden's Case, 12 Grall, 717, It was held 
tbat to make ont a case of self-defense In a case of 
bomlclde, tbe acc;used must show to the j ary that 
tbe defen .. e wa~ necessary to protect bls own 11fe. 
or to protect himself alralnst IITlevous bodUy harm: 
and that with regard to the necessity that wlll jus· 
tlfy the Rlaylnlr of anotber In self-defense, the 
aCt'ulled must not bave wronl!'fully occasioned tbe 
nece""lty, for a man sball not In any ca.~e JURtify 
the kUling of anotbp.r by a pretense of nece8llity, 
unle!l." he were without Cault In brlnlrln~ that neces
sity upon himself. See, also, n,·utow'. Ca." liS GraJt. 
634: Lewl,,' Case, 78 Va. 7lI:l; Honesty's Ca~e, 81 Va. 
28.l.2118; Br()wn'H Case. 86 Va. 400. 470. 10 S. E. Rep. 
746: Galne:.' ('..aKe. 88 Va. etI2.8II3, 14 S. E. ReP. 875." 
See Gray v. Com .. W Va. 775. 22 S. E. Rei', 858, and 
cue .. cited. where tbe Instrnctlons fliven In tbe 
"rlnclpal case are approved. See monoK"raphlc 

'.00, "Homicide." 

passing from his house to his store, ap
proaching the store of D_ Butrick, a point 
necessary to pa88 in order to get to hi. 
store. Gogerty immediately started off in 
the direction of Butrick's store, and went 
a short distance up the road, and beyond 
Butrick's store, to meet James Bristow_ 
When he got within a short distance of 
James Bristow, he said tu him, "he had 
understood that he had said that he (Gog
erty) had struck his son with his fist, and 
if any person said so, he told a lie." James 
Bristow said he never had said ao-it was 
his son who said so. Gogerty then said. if 
either said so. it was a lie. James Bristow 
replied, "If it had come from any other 
person than a contemptible flat-footed Yan
kee, he would notice it." Gogerty there· 
upon struck him in the face, and one or 
two blows passed between James Bristow 
and the deceased. Just as the first blow 
was struck, Dr. Cox, a justice of the peace 
(who with others from his office had come 
up), commanded the peace. The prisoner. 
who had preceded his father, and had nearly 
reached his father's store, when attracted 
by the quarrel, was seen coming back (ap
parently whittling a stick. which was a 
habit with him, or cutting his fingernails), 
gesticulating very much, and talking to 
himself; and at the moment the deceased 
and Jarues Briatow closed in fight, the 

prisoner rushed in to the back of the 
636 deceased, somewhat to *his right, laid 

his left hand upon the collar in the 
middle, or a little to the left, apparently 
pulling the deceased off, and did pull him a 
little back, and struck the deceased round 
his body at the same time with hi. right 
hand. The prisoner was unobserved by the 
deceased when he came up behind him. ;u; 

described. A witness, who was witmu 
reach of the prisoner when he came up to 
the back of the deceased. immediately 
caught prisoner by the skirt of his coat, 
and pulled him around; and at the instant 
this was done, the deceased turned from 
James Bristow, and advanced, striking at 
the prisoner, and did strike him one blo" 
on the right or left cheek with his hand. 
The prisoner struck the deceased DO other 
blow than that above mentioned, round the 
body. The prisoner retreated, warding 011 
the blows as long as the deceased continned 
to advance on him, which was five or sis 
paces; then a bystander interfered and 
separated them; and after this, the prisoner 
did not advance towards Gogerty. Gogerty 
then advanced towards James Bristow, as 
if to renew ttie fight with him, when an
other bystander interfered. As the prisoner, 
immediately after striking deceased the 
blow above mentioned, was pulled around 
as above stated, an open knife was seen in 
his hand. 

It was proved that there was no impedi
ment to prevent the prisoner from retreat
ing further, when deceased was advancing 
upon him, and that before and during the 
fight, there was nothing to indicate any 
danger of death, or serious bodily harm to 
any of the combatants. 
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It was also proved, that after the fight, 
and the crowd had dispersed, the prisoner, 
who was at his father's store, said he had 
stabbed the deceased; and taking his knife 
from his pocket, said he had stabbed him 
with that knife, and asked if there ,vas not 

blood on it. He also at this time took 
637 from the shelf a *larger knife, of the 

value of sixty-two and half cents, and 
said if he had had that knife at the time of 
the fight, he would have killed the deceased 
on the spot. A short time after, prisoner 
said to another person, he had interfered 
that morning in a fight between Gogerty 
and his father James Bristow, and that if 
they had not interfered with him (prisoner) 
after the first blow, he would have killed 
Gogerty the second blow, if he had not 
been pulled off. That the deceased had 
taken advantage of his absence to whip his 
brother Julian at school, and that had he 
been present he would have killed him at 
that time; and that if Gogerty ever inter
fered with him, he would kill him. That 
about fifteen minutes after the fight, the 
prisoner said to another witness, "Where 
is the damned rascal? (meaning Gogerty). 
I will shoot him or his horae either." That 
about an hour after the fight, the physi
cian, who attended the deceaaed, after he 
had made the first examination of the 
wound, and at that time thought it slight, 
said to prisoner, "You have marked Gog
erty." He replied, "That is exactly what 
I intended to do." 

When the foregiong expressions were 
used by the prisoner, he was not apprised 
of the serious nature of the wound the 
deceased had recei ved. 

It was also proved, that about a week be
fore the figh t, the deceased, who was a 
schoolmaster, and the prisoner at that time 
his pupil, called him up and asked him 
about a difficulty which the prisoner had 
had \vith another boy, and the prisoner re
plied, he would whip any boy who would do 
what that boy had done to him. That upon 
this. the deceased rebuked the prisoner; 
and that after the school was dismissed for 
that day, the prisoner said to one of his 
schoolmates that at the time the deceased 
rebuked him, he had his knife open in 

his pocket, and if the deceased had 
638 *touched him, he would have killed 

him on the spot. That on the day 
before the fight, about twelve O'clock, the 
prisoner said he had left the school of the 
deceased. That he had treated him in an 
ungentlemanly manner, and he intended 
to tell him so, and if he resisted him or 
struck him. he meant to kill him .. At this 
time the prisoner exhibited a knife; say
ing, "It is a small one, but I always have 
one about me, even though it is a small 
one." Early in the night of the last men
tioned day, the prisoner said that if he went 
to the debating society that night, and 
deceased interfered with him there, he 
would kill him. .The fatal wound was in
flicted with a knife, the blade of which had 
a sharp point, and was from two to two and 
n half inches long. The wound was located 

on the left side of the person of the de
ceased, about midway between the lower 
rib and the hip bone. It was directed down
wards and inwards, and the narrow edge 
was towards the anterior medium line of 
the body. In consequence 'of the compres
sible nature of that portion of the body, it 
penetrated about four inches, transfixing 
two of the s\Oall intestines, and entered 
the large intestine. The wound was in
flicted on Friday morning, between eight 
and nine o'clock. and the deceased died 
from the effects thereof on the following 
Sunday, in the afternoon. Some few hours 
before his death, the deceased, who was 
then aware of his approaching end, sent 
for the father of the prisoner, and had an 
interview with him. In this interview the 
deceased said that he did not wish the 
prisoner punished. That it was perfectly 
natural for the son to defend the parent. 
That the prisoner had only done what he 
(the deceased) or any other person would 
have done. 

It was also proved that the age of the 
prisoner at the time of the homicide was 

eifhteen years and five months. 
639 After the .evidence had been intro-

duced, the prisoner, by his counael, 
moved the court to instruct the jury as fol
lows: 

lst. That every homicide is presumed in 
law to be murder in the second degree-and 
in order to elevate the offence to murder in 
the first degree, the b'lrden of the proof is 
on the commonwealth; and to reduce the 
offence to manslaughter, the burden of the 
proof is on the prisoner. 

2d. That if the jury shall believe from 
the evidence, that there was an existing 
grudge on the part of the accused against 
the deceased, but that the killing occurred 
on a sudden affray and by reason of a new 
provocation, they are bound to presume the 
killing to have been caused by the impUlse 
of the affray, unless it be clearly shown by 
the commonwealth to have been on the old 
gntdge. 

3d. That a child will be excused by the 
law for any injury done by him to one as
sailing his parent offensively, to the same 
extent that he would be if the attack was 
made on himself instead of his parent. 

4th. That if the jury shall have rational 
doubt as to any important fact necessary 
to convict the accused of any offence what
ever, they are bound to give to the accused 
the benefit of that doubt. 

5th. That if the jury shall believe from 
the evidence that the accused gave to Gog
erty the wound which caused his death, 
whilst Gogerty was advancing on him and 
strikrng at him, under the belief at the 
time that it was necessary to protect his 
life or his person from serious bodily harm, 
and whilst he was retreating from Gog
erty, that then he was excusable. 

6th. If, upon the whole evidence in the 
case, there is any rational hypothesis con
sistent with the conclusion that the homi
cide was justifiable or excusable. the accused 
cannot be convicted. 
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7th. That there is no presumption 
640 of malice in this *case, if any proof 

of alleviation, excuse or jltstification 
arise out of the evidence for the prosecu
tion. 

To which instructions the attorney for 
the commonwealth objected. Whereupon, 
the court, refusing to give the said instruc
tions as prayed for by the prisoner, in
structed them as follows: 

1st. That every homicide is presumed in 
law to be murder in the second degree; and 
in order to elevate the offence to murder in 
the first degree, the burden of the proof is 
on the commonwealth; and to reduce the 
offence to manslaughter, the burden of the 
proof is on the prisoner. 

2d. If the jury shall believe from the evi
dence, that at the time of the killing there 
was an exsiting grudge on the part of the 
accused to the deceased, but that the blow 
struck' by the prisoner, which caused the 
death of the deceased, was given in a sud
den affray, and because of fresh provoca
tion, then the presumption is that the 
killing was because of the fresh provoca
tion; and to elevate the offence to murder, it 
devolves on the commonwealth to show that 
the killing was because of the old grudge. 

3d. That a child will be excused by the 
law for any injury done by him to one as
sailing his parent offensively, to the same 
extent that he would be, if the attack was 
made on himself instead of his parent. 

4th. That if the jury shall have any ra
tional doubt as to any important fact neces
sary to convict the accused of any offence 
whatever, that they are bound to give the 
accused the benefit of that doubt. 

5th. That if the jury shall believe from 
·the evidence that the accused gave to Gog
erty the wound which caused his death, 
whilst Gogerty ,vas advancing on him, and 
striking at him, and that he then struck 
the mortal blow through mere necessity, in 
order to prd'tect himself from serious bodily 
injury or death, having first retreated 

until his further retreat was pre-
641 "en ted *by some impediment, or as 

far as the fierceness of the assault 
permitted. then he was excusable in strik
ing the said blow. 

6th. If upon the whole evidence in the 
case, there is any rational hypothesis con
sistent with the conclusion that the homicide 
was excusable or justifiable, the accused 
cannot be convicted. 

7th. Every homicide is presumed in law 
to be murder in the second degree. It is, 
however, the duty of the jury to consider 
the whole testimony (both that introduced 
by the commonwealth and the priSC?ner), 
and ascertain whether the prisoner has 
been guilty of murder in the first degree, 
murder in the second degree, or manslaugh
ter (voluntary or involuntary), or whether 
the homicide was not excusable. 

To which opinion of the court, refusing 
the instructions prayed for by the prisoner, 
by his counsel. and giving the instructions 
last aforesaid, the prisoner, by his counsel. 
excepted. 

The attorney for the commonwealth theD 
moved the court to instruct the jury as fol
lows: 

1st. Every homicide is presumed by law 
to be murder in the second degree. If the 
commonwealth would elevate the offence to 
murder in the first degree, she must prove 
the characteristics of that offence; aDd if 
the prisoner would reduce the offence, the 
burden of proof is on him. 

2d. If the jury believe from the evidence 
that previous to the time of killing there 
was a grudge on the part of the prisoner 
towards the deceased; that the prisoner had 
previously declared his purpose to kill the 
deceased if the deceased interfered with 
him, and that he killed the deceased because 
and in pursuance of such declared purpose 
on the aforesaid grudge, then such killing 
was willful, deliberate and premeditated. 
and is murder in the first degree. 

3d. If the jury believe from the 
642 evidence that the *killing aforesaid 

was malicious, but not willful, delib
erate and premeditated, then such killing 
was murder in the second degree. 

4th. If the jury belie,-e for the evidence 
that the prisoner killed the deceased iu 
execution of a malicious purpose to do the 
deceased a serious personal hurt, by wound
ing or beating him, the offence is mllrder. 

5th. If the jury belie"e from the evidence 
the prisoner ki1\ed the deceased, even after 
his own retreat, the excuse of necessity 
will Dot prevail, unless there was reaSOD
able ground to apprehend that he would 
otherwise be killed himself, or that he 
would suffer great bodily harm: and the 
same rule applies when the killing ia by 
a child in defence of a parent. The danger 
to either, in order to excuse the killing. 
must be serious and imminent. 

6th. Where death ensues on a sudden prOy
ocation or upon a sudden quarrel, withoDt 
prepense malice, the killing is manslaugh
ter; and in order to reduce the killing to 
self-defence, the prisoner must prove two 
things: First, that before the murtal blow 
was given. he had declined any further com
bat, and had retreated as far as he could 
with safety; and secondly, that he killed 
his adversary through mere necessity. 

To which the counsel for the prisoner 
objected. But the court, overruling the 
objections of the prisoner, by his connsel. 
to the said instructions, granted the same. 
and gave them to the jury. And the pris
oner again excepted. 

The jury found the prisoner guilty of 
murder in the second degree, and ascer
tained Iiis term of imprisonment in the 
penitentiary at five years. And thereupon 
the prisoner, by his counsel, moved the 
court to set a.side the verdict, on the ground 
that the jury was not drawn and selected 
in the mode prescribed by law. The point 

of the objection was, that after the 
643 panel of *twenty·four had been com-

pleted, and the prisoner had struck off 
eight, out of the remaining sixteen four 
were selected by lot and discharged; and 
the other twelve were sworn as the jury_ 
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The court overruled the motion; and the 
prisoner again excepted. There was also a 
motion for a new trial, on the ground that 
the verdict was contrary to the evidence, 
which the court overruled: and there was 
another exception setting out the facts 
hereinbefore stated. And afterwards there 
was another motion to set aside the verdict 
and grant a new trial, on the ground that 
Richard Wayne, one of the jury which ren
dered the verdict, had been a member of 
the grand jury which made the indictment. 
This applir.ation was accompanied by the 
affidavit of the prisoner, in which he says 
that he did not know and had no means of 
knowing, by ordinary diligence on his part, 
that the said Richard Wayne was on the 
grand jury which found the indictment, 
before or during the trial, and not until 
after the discharge of the jury. There 
was also the affidavit of the two counsel for 
the prisoner, who were present when the 
jury was impaneled, who say that Wayne 
was sworn on his voir dire before he was 
sworn in chief as a juror in the case, and 
that he did not disclose the fact that he 
was one of the grand jury which found the 
indictment; and that they did not know, 
nor were they informed of the fact until 
after 'the verdict was rendered. 

Wayne was himself examined, and said 
that he was a member of the grand jury, 
but that he had no recollection of the fact 
at the time that he was called, examined and 
sworn on the jury; nor did he recollect 
it until his attention was called to it on 
the morning after the verdict was rendered. 
He further stated that he did not when on 
the jury, nor did he then recollect any of 
the evidence given before the grand jury 
which found the indictment; and that such 
evidence did not weight with him, or 

in any manner influence his mind 
644 *in rendering the verdict; but that 

his mind was perfectly free and un
biased for or against 'the prisoner. The 
court overruled the motion; and the pris
oner again excepted. And the court having 
rendered a judgment upon thll verdict, the 
prisoner applied to this court for a writ of 
error; which was 'awarded. 

Crump, for the prisoner, insisted: 
1st. That Wayne having been a member 

of the grand jury which found the indict
ment against the prisoner, he was not a 
competent juror; and the objection having 
been made as soon as it was known, the 
prisoner was not to be subjected to the con
sequences of a trial by an incompetent 
jury; because having used the only means 
in his power to ascertain the juror's com
petency, he had failed to do ISO by the mis
conduct of the juror himself. He referred 
to Dilworth's Case, 12 Gratt. 689; Cain v. 
Cain, 1 B. Monr. R. 213; Williams v. The 
State of Georgia, 3 Georgia R. 453; McKin
ley v. Smith, Hardin's R. 167; Herndon 
v. Bradshaw, 4 Bibb'sR. 45; Sellersv. The 
People of Illinois, 3 Scam. R. 412; Booly v. 
The State, 4 Yerg. R. 111: Monroe v. State 
of Georgia,S Georgia R. 85, 140: and the 

cases cited in 9 Bac. Abr. 597, title Trial, 3 
L: Wharton Cr. Law 850, 923. 

24. That the jury were not chosen in the 
mode prescribed by the statute. If the 
twelve who were to constitute the jury had 
been drawn, the four who were rejected 
would have been upon it, and four of those 
upon it would, have been rejected. 

3d. That the evidence did not make out a 
higher grade of offence than manslaughter. 
That the prisoner was justified in going to 
the assistance of his father, who had been 
insulted and was then beaten by the de
ceased: andif in the heat of blood he killed 
the deceased, it was not murder, unlesa 
there was previous malice which prompted 

the killing. And he insisted 
645 *earnestly that the idle talk or even 

threats of a mere boy, as was the 
prisoner, was not to be regarded as evidence 
of previous malice, especially when the cir
cumstances and excitement of the moment 
were sufficient to account for his conduct. 
Certainly it was for the commonwealth to 
satisfy the court that the prisoner \Vaa 
prompted by the previous grudge. He re
ferred to Foster's Cr. Law 290, Mason'a 
Case: Davis' Crim. Law 83. 1 Russ. Crimea 
513, 588, 589: Copeland v. The State, 7 
Humph. R. 479: The State v. Ford, 1 
Spears' R. 150, 154. 

The Attorney General, for the common
wealth, insisted: 

1st. That the objection to the juror not 
having been taken until after the trial, the 
objection came too late. That the act is 
broad enough in its terms to exclude all 
objections to a juror after he is sworn. 
Code, ch. 162, I 4, p. 628. And this seems 
to have been the construction of the act in 
Jones' Case, 1 Leigh 598; though Judge 
Daniel supposes that it does not refer to 
common la,v objections. Dilworth's Case, 
12 Gratt. 689. He referred also to Tooel's 
Cue, 11 Leigh 714: Heath's Case, 1 Rob. 
R. 735. And he insisted, that after verdict 
the only question is, whether the verdict ia 
a just and proper one? 

24. That the evidence made out a case of 
murder. That without looking to the evi
dence of previous malice, the circumstances 
attending the killing, and the manner in 
which it was done, made out a case of mnr
der. But that the evidence of previolls 
malice and threats was abundant, and his 
conduct showed he was acting on that pre
viousmalice. He referred to Wharton's Cr. 
Law 368; Davis' Cr. Law 86; Johnston'. 
Case, 5 Gratt. 660; Davis' Cr. Law 85, 98. 99; 
Wbart. Cr. Law 373, 374. 

ROBERTSON, J. If the juror 
646 Wayne had been challenged *before 

he was sworn, because of his having 
been a member of the grand jury that found 
the indictment, there can be no doubt that 
the court would have been bound to exclude 
him from the jury for the trial of the pris
oner. But not having been so challenged. 
his serving upon it was not of itself suffi
cient ground upon which to set aside the 
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verdict. A party is not entitled to a new rule being adhered to in some of the states. 
trial, as a matter of right, because he is while in others it appears to be held that 
able after verdict. to show such cause of where the IObjection to the juror would be 
challenge against a juror as would have good cause of challenge for favor. if dis
been allowed if made before he was sworn. covered in time, it will be ground for a new 

"When the prisoner excepts to a juror for trial, as a matter of right. if not found out 
cause, before he is sworn, it is matter of until after '\"'erdict. 
right, to be adjudged by the court; when Even if we were not bound by our own 
he excepts after trial, for cause existing decisions, we would not hesitate to prefer 
before the juror was elected and sworn, it the rule which has been established here, 
is matter addressed to t::e discretion of the as being the one most consonant with jus-
court: in the exercise of this discretion the tice and public policy. 
court ought to consider the whole case. and 64ft *It is a principal cause of challenge 
be satisfied that justice has been done." to a juror, that he was one of the 

This is the rule as laid down in Jones' grand jury which found the indictmeQt. 
Case. 1 I.eigh 598; and it has been uni- But unless he is challenged before he i. 
formly adhered to in this state. In ap- sworn, the objection ,,,ill be considered as 
~lying it. the court regards with extreme waived, and his being on the jury will not 
Jealousy all attempts to set aside verdicts vitiate the verdict. The only case in which 
on the ground of objections to jurors exi.t- the failure to make the challenge cannot 
ing before they were sworn. A verdict will properly be regarded as a waiver, is where 
not be disturbed for any such cause, unless the objection was not known. and could 
it appears to have operated so as to inflict not, by the exercise of reasonable diU
injustice upon the prisoner. Heath v. gence, be kno,vn to the prisoner until after 
The Commonwealth, 1 Rob. R. 735; Cur- the juror was sworn. But while in such 
ran's Case, 7 Gratt. 619. case the prisoner ought not, on the one hand. 

In the case of Dilworth v. The Common- to be treated as if he had waived the objec
wealth, 12 Gratt. 689, the objection that one tion. he should not, on the other, be allowed 
of the jurors had been a member of the the same benefit of it after verdict. as if it 
grand jury that found the indictment, was had been made before the jury were sworn. 
made after the jury were sworn, but before The juror is excluded if objected to before 
any of the evidence was heard. The pris- he is sworn. because of his presumed bias. 
oner's affidavit that he did not know of the It is probable, from his position. that he 
objection until after the juror had been will not be able to act impartially i and 
sworn, was sustained by the affidavit of because of this probability, the prisoner 
the jailor who gave him the informa- has the right to exclude him. But it is a 
tion. The prisoner brought the matter different matter after verdict. The fair
to the notice of the court as soon as ness of the iuror has then been tested by 

fossible, and there was no reason to experiment •. The court can. upon a re-
647· suspect that, in making the objec- view of the whole case, and of every thing 

tion, he had any other object in view relating to the conduct of the juror in ref
than to secure an impartial jury for his trial. erence to it, determine, with a reasonable 

Under these circumstances, this court held degree of certaillty, whether the appre
that the court below exercised its discretion hended bias did really exist. If it appean 
erroneously, in refusing to set aside the that it did exist, the prisoner is entitled to 
juror and SUbstitute another in his place. have the verdict set aside, because his trial 
But the case was carefully distinguished has not been fair and impartial; but if it 
fr.)m that of an attempt on the part of a is obvious that the juror was not influenced 
prisoner to avoid the effect of an adverse by any bias against the prisoner, and that 
verdict, "on the score of objections to his justice has been done, surely the circum
triers, existing before they were chosen and stance that it was at one time probable that 
sworn;" and the decision was rested on the he would be so influenced, can afford no 
ground that "the principles to be deduced reason for disturbing the verdict. 
from the modern decisions justify an in- To permit prisoners to avail themselves. 
dulgence to motions to set aside jurors after after verdict. of pre-existing objections to 
they have been sworn and before they have the competency of jurors, as a matter of 
rendered a verdict, which would not be al- right, would not only be unreasonable. but 
lowed to applications for new trials founded most mischie\'ous in its consequences. 
on exceptions to jurors taken after verdict." 649 *The delays in the administratiou 

In England, after a juror has been sworn, of criminal justice, and the chances 
he cannot, except by consent. be challenged for the escape of the guilty, would be 
for any pre-existing cause. Hawkins' Pleas greatly increased. Proper verdicts, espe
of the Crown. book II, ch. 43; Bacon's cially in trials for grave offences, would be 
Abr. tit. Juries E. 11; 1 Chitty's Crim. continually set aside. A prisoner knowing. 
I.aw 545. But (as was suggested in Dil- or willfully remaining ignorant of the iu· 
worth's Case) it is probable "that Eng- competency of a juror, would take the 
!ish judges would not now deny their power chances of a favorable verdict. with him 
to set aside a juror, at the instance of a upon the jury; and if the verdict shOUld be 
prisoner. at any time before the examina- adverse, would readily enough make the 
tion of the witnesses had commenced." affidavit necessary to avoid its effect. 

In the United States, the decisions on I think, therefore, if it be conceded that 
this subject are conflicting, the English I the prisoner in this case was ignorant until 
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after the verdict that Wayne was a member 
of tbe grand jury, and that he could not, by 
an exercise of proper diligence. bave sooner 
ascertained tbe fact, that the court was not 
bound to set aside the verdict and grant a 
new trial because Wayne was also upon the 
petit jury, unless it appeared that bis serv
ing on it caused injustice to be done to tbe 
prisoner. 

But there is no sufficient evidence tbat it 
could not, by the exercise of due diligence, 
have been ascertained before the verdict 
was rendered, that Wayne was a member of 
tbe grand jury. It is true, the affidavit of 
the prisoner states that be had no means of 
knowing it before or during tbe trial, by 
the exercise of ordinary diligence on his 
part. But what is "ordinary diligence," is 
a matter for the court. and not for the pris
oner to determine. The affidavit should 
have stated the ci"rcumstances under which. 
and the person from whom the information 
was obtained. so as to enable the court to 
judge for itself whether due diligence was 
used; and for tbe further purpose of afford
ing the means of testing the truth of the 
allegation of want of knowledge. 

The prisoner was entitled to a list of the 
jury summoned for his trial; and it was his 
duty to inform himself. before they 

were sworn. whether objections 
650 *existed to any of them. If there was 

as much anxiety before as after the 
verdict. to discover objections to the com
petency of jurors, it is difficult, in the 
absence of any statement of tbe circum
stances under which the disco\'ery was 
made. to understand how it happened that 
a fact apparent on the record of his own 
case, shOUld have remained unknown to the 
prisoner until the termination of a trial 
which lasted five days. and sbould then have 
been ascertained just in time to be used on 
a motion for a new trial. 

But waiving all objections to tbe suffi
ciency of the affidavits. and regarding the 
prisoner as having brought himself within 
the rule applicable to those who, having 
exercised a reasonable degree of diligence, 
are ignorant until after verdict of a pre
existing objection to a juror, it does not 
appear that tbe court. in the exercise of its 
discretion, ought to have granted a new 
trial because of the objection to Wayne as 
a juror. 

Tbere is notbing to warrant the conclusion 
by this court that Wayne was guilty of per
jury or corruption. His explanation of his 
position seems to have been credited by the 
judge of the Circuit court, and the prisoner 
did not attempt to impeach its truth. 

In determining whether such injustice 
was done the prisoner as to make it proper 
to set the verdict asLie, the third ground 
of error ass;gned in the petition, namely, 
that "the facts certified do not warrant a 
conviction for murder," must necessarily be 
di"posed of. 

The court committed no error in substi
tuting for the instructions asked for by the 
prisoner, those which were given in their 

stead, or in giving those asked for by the 
commonwealth's attorney. The lawappli
cable to the case, in any aspect in which it 
might be viewed by the jury, and espe
cially in reference to the questions of provo
cation and malice, was stated in a full and 
perspicuous manner; and there is nothing 

in any of the instructions of which 
651 the prisoner has a right to *complain. 

The question then for consideration 
is, did the facts proved justify the conclu
sion that the killing was malicious? It 
seems to me, after making all possible 
allowances for the youth and indiscretiorr 
of the prisoner, that tbe finding was proper. 

It is true, there was provocation at the 
time, which, in the absence of proof of ex
press malice, might have been sufficient to 
reduce the killing to manslaughter. But 
the proof that malicious and revengeful 
feelings existed, and that the prisoner acted 
under their influence. is abundant. He had 
for a week previously manifested strong 
animosity against the deceased, and had 
repeatedly stated that, on receiving any 
provocation from him, he would kill him. 
The first thing that he did, on taking part 
in the contest between his father and the 
deceased, was to use a deadly weapon, 
without warning and from behind, when 
there was no necessity, real or apparent, 
for the use of such weapon. His declara
tions, after the fight and before he knew 
the serious character of the \vound he had 
inflicted, showed that he had been prompted 
by the desire and intent to kill. and referred 
that desire and intent not to the immediate 
provocation, but to the previous act of the 
deceased in whipping his brother Julian. 

If all this does not show express malice. 
it is difficult to say what would be sufficient 
proof for the purpose. 

The prisoner. then. was guilty of murder. 
and as the verdict ascertained the minimum 
punishment prescribed by law for that of
fence, it cannot possibly be regarded as 
harsh or unjust. It may be further ob
served, that no effort was made by the 
prisoner to show that the verdict was more 
severe than it probably would have been if 
Wayne had not been a member of the jury. 

The only remaining assignment of error 
relates to the mode of selecting the 

652 jury. If the objection were *valid. 
the prisoner. having failed to make it 

at the time the jury were chosen. could not 
avail himself of it after Yerdict. But there 
would have been nothing in the objection 
if made at the proper time. The mode 
adopted was as full a compliance with the 
law requiring the jury to be selected by 
lot, as is the more usual one of drawing 
out the names of the twelve who are to 
serve. 

I am of opinion to affirm the judgment. 

The other judges concurred in the opinion 
of Robertson, :1. 

Judgment affirmed. 
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be capable of inheriting, or of transmitting 
inheritance on the part of their mother, in 
like manner as if they had been lawfully 
begotten of such mother. 1 Rev. Code, p. 
357, i 18; Code of 1849, p. 523, is. Under 
this provision the mother and bastard 
brothers and sisters of a deceased person 
may inherit from him. Garland v. Harri
son, 8 Leigh 368. So where three negroes, 
children of the same mother, are born slaves, 
and the mother and children are afterwards 
emancipated, on the death of one the others 
will inherit her estate. Hepburn v. Dundas, 
13 Gratt. 219. So under a similar law in 
Maryland, the children of an incestuous 
marriage, that of a father and his daughter, 
the children being illegitimate by the law 
of Maryland, will inherit {rom each other. 
Brewer v. Blougher, 14 Peters' R. 178. 
Every point stated by the judge in deliver
ing the opinion of the court in Stevenson's 
heirs 'f. Sullivant, 5 Wheat. R. 'JJYl, has 
been overruled in Virginia in the cases of 
Garland v. Harrison, and Hepburn v. 
Dundas; and in this last case Stevenson's 
heirs v. Sullivant was expressly repudiated. 
And the law as settled in these cases, is 
recogni~ed and enforced in Heath v. White, 
5 Conn. R. 228; Brown v. Dye, 2 Root's R. 
280; Stover v. Boswell, 3 Dana's R. 232; 
Black v. Cartmell, 10 B. MOQr. R. 188; 
Flintham v. Holder, 1 Dev. Equ. R. 345. 

I say then, it is not our legislative policy 
to confine the inheritance to persons born 
in lawful wedlock. The issue of no mar
riage at all may in all cases inherit from 
and" through their mother, either from their 
grandfather, or brothers and sisters, .legiti
mate or illegitimate. See the opinions of 
the judges in the case of Garland v. Harri-

lion, 8 Leigh 368. The issue of 
606 ·marriages utterly null and void in 

law, of incestuous marriages, of a 
second marriage where the first husband is 
alive, are legitimate, and will inherit in 
every respect, as will a child born in lawful 
wedlock, according to the English notions 
of lawful wedlock. He is in no legal sense 
filius nullil\s. He is the son of his father 
as well as of his mother. And certainly as 
to him and all his class, the English maxim, 
which is built on their law of descents, and 
is the foundation of their decisions upon 
the subject of devises to children, is utterly 
false. Qui ex damnato coitu nascuntur, 
inter liberos non computentur, is not true 
in Virginia certainly; whatever we may 
think of the superstructure which has been 
reared upon it. 

And as to children whose parents never 
marry, they are not in legal contemplation, 
as respects their mother. the children of 
nobody. In Garland v. Harrison, .Judge 
Parker, p. 372. says, "Even by the common 
law, the rule that a bastard is nullius filius. 
applied only to cases of inheritance; and 
he was subject to no other disability but 
the incapacity of inheriting and transmit
ting inheritance. It was the object of the 
act to effect a change in his legal condition; 
to abolish this distinction to a certain 
extent. between legitimate and illejfitimate 

children; and to endow the latter with her
itable blood on the part of the mother. 
There is no reason for thinking that the 
legislature meant to retain any of the in
capacities ex parte materna, under which 
the bastard labored."-"It was the object 
of the law to give him a mother, and to 
place him in all respects upon the &ame 
footing as a lawfully begotten child, born 
of the same mother." 

In the same case .Judge Brockenbrou~h 
says, "A bastard is still nullius patris filiu~. 
but he is not in that position as to hi,. 
mother. As to her he iR as if he had been 
born in lawful wedlock; in other words. hf' 

is her legitimate son, so far as re
fIJ7 gards his capacity to inherit ·and 

transmit inheritance." In the same 
case, Tucker, P., after referring to the pro
visions of the statute legitimating the issur 
of voic1 marriages, says, "But there was 
another and more numerous class to be 
provided for. They were bastards who 
were begotten out of wedlock, and whose 
fathers the law would not undertake to as
certain." "To declare these legitimate. 
would have been at once to provide them 
not a mother only, but a father. To such a 
length the lawmakers were not prepared tro 
go. They were therefore compelled to 
adopt an <other phraseology; to use langnage 
which, in relation to the mother and her 
kindred, would put bastards on the footinJ: 
of legitimates, while it would leave them. 
as heretofore, in relation to the father. the
sons of nobody. But this was the only 
difference they could "have designed. Was 
the policy of the marriage institution mare 
fatally invaded by concubinage than by 
bigamy? Was illicit intercourse out of 
wedlock more to be depreciated than inctst 
in wedlock?" 

It cannot need more to prove that the 
policy of our law is wholly opposed to the 
policy of the law of England. That in 
the language of .Judge Carr, the framers of 
our law looked at the provisions and polic! 
of the English law, "to avoid, not to imi
tate-to pull down, not to build up. AU its 
priuciples Ift-e violated; its landmarks re
moved; its fences broken down; its trac~ 
obliterated." The foundation principle (If 
the English policy is that the inheritanct 
shall be limited to persons born within 
lawful wedlock-not only wedlock. but law
ful wedlock. For that they sacrifice thr 
strongest feelings of our nature; and to 
carry out that policy their judges know
ingly, avowedly defeat the intention of 
testators, and compel them, even in their 
graves, to continue the wrong which the,. 
had inflicted upon their children in their 
lifetime, by forcing them to say what 

they never said, to do what the,. 
608 "never did; and that when they W~ 

attempting anxiously to say and to 
do what these judges admit they ought tu 
have said and done; and what even- body 
bltt a judge sees beyond a cavil or questioO 
that they have said and done. And it is 
as an offering to this moloch of Englisb 
policy, a policy variant from that of all 
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the world beside, and from our own, that' Jarman says, in the language of the rule 
the court is now asked to defeat our own already quoted, qui ex damnato coitu nas
legislative policy, by defeating sense, jus- cuntur, inter liberos non computentur. 
tice, the feelings and intentions of the per- But as we have seen, such is not the law 
sons whose feelings and intentions it is in Virginia. To be born in lawful mar
the very purpose and object of the court to riage and heritable blood are not primary 
carry into effect. It may be law, but if it and incident as to inheritance here. And 
is, it is high time it should be changed. here under the rule of the English decisions, 

The question whether a devise to children very many cases which would shock the 
will include illegitimate children, has never English judges beyond measure, would be 
been decided by this court. Indee~ so far valid devises and bequests to children eo 
as I ha\'"e been able to discover, it has never nomine. Thus where the parents of chil
been alluded to by any judge of this court, dren marry after their birth, and then have 
but once. That was by Judge Carr in the other children. Under a devise by the 
case of Doe on demise of Thomason v. 610 father to his children, in *England, 
Andersons, 4 Leigh 118. He expresses no only those born after the marriage 
()pinion on the question. But the question would take; for they only are legitimate: 
as presented in that case, was not the ques- In Virginia all would take, for all are legit!
tion involved in the case before this court. mate. So in the case of an incestuous 
There the question was whether a devise marriage, a devise to children, in England, 
to children not in esse would include illegit- would not include the offspring of the mar
imate children; and many of the English riage: In Virginia they would take; for 
cases are of that kind; aOlI they hold that they are legitimate. And the same would 
a devise to children not in esse, however be the case in cases of bigamy, imbecility 
clearly expressed, is void: and that upon and lunacy. It is impossible then that the 
grounds of public policy. But in our case English rule, that to be born in lawful 
the illegitimate child was in eue; was wedlock is necessary to entitle a person to 
known and recognized by the mother and take under a devise or bequest to children, 
the testator, as her child; and the question can be adopted in Virginia. 
even in England would be, not whether the Is this English rule to be applied to the 
devise was void on grounds of public policy; bastard children of a woman in Virginia? 
but whether the intention of the testator We have seen that it is not and cannot be 
to include him, was expressed with sufficient applied to the case of children born before 
clearness. the marriage of their parents, who are 

So far as t have been able to examine, recognized by them. It cannot be applied 
no one of the states has gone as far in its to the case of children born of an incestuous 
legislation in favor of children born out of marriage, not even to such a case as that 
lawful wedlock, as Virginia. None have of Brewer v. Blougher, 14 Peters' R. 178, 

shown so strong a purpose to break which was that of a marriage of a father 
609 down and *discard the rules of the and his child; nor to such a case as that of 

common law in relation to such per- Stones v. Keeling, 5 Call 143, a case of 
sons. In New York and South Carolina, bigamy; nor to any case which can occur, 
the rules of the common law seem to be where there has been a marriage between 
maintained; and in other states the modifi- the parents. however incompetent the par
cations of these rules have been greater or ties may be to contract a marriage; how
less. The law in North Carolina is quoted ever illegal such marriage may be; or 
in Thompson v. McDonald, 2 Dev. & Bat. however its depravity may shock the moral 
Equ. R. 463; the case so much relied upon sense of all men. And ,vhen we see that 
by the appellants; and it is most apparent this English rule is utterly repudiated in 
that the legislation of that state in favor cases indicating so much greater depravity 
of this class of persons falls far short of than such a case as that before the court, 
that of Virginia. The Kentucky law more is it still to be enforced in the case of a 
nearly reselllbies ours; and under that law child. true of an erring, but it may be of a 
the case of Black v. Cartmill, 10 B. Monr. penitent and reformed mother? I may well 
R. 188, has been decided, to which I beg ask in the language of Judge Tucker, "Is 
leave to refer. the policy of the marriage institution more 

If we are to look to the principles upon fatally invaded by concubinage than by 
which the decisions in England are based, bigamy? Is illicit intercourse out of wed
rather than to the decisions themselves, it lock more to be depreciated than incest in 
seems to me that the conclusions to which wedlock?" 
we will be led here, will be directly the We have seen, I trust, that in England 
reverse of these decisions. There, ·to be the rule as to devises is based upon 
born in lawful wedlock and heritable blood, 611 the rule as to heritable blood. *Bas
are primary and incident, so far as inher- tard children cannot inherit even 
itance is concerned. And this principle is from their mother. because they have no 
carried into their construction of devises. heritable blood. They have no heritable 
Having established that every person iR a blood, because born out of lawful wedlock. 
bastard who is not born in lawful wedlock, Now our law says, bastard children shall 
and that a bastard is filius nullius, it fol- have heritable blood, as to their mother, 
lo\ved as a necessary conclusion, in carry- and to all persons related to their mother 
Ing out their policy, that a bequest to by blood, just as fully as if they were born 
children did not embrace bastards. As in lawful wedlock. "Bastards shall be 
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the words "previous sections" were in
tended to mean all previous sections. This 
is rendered still more certain by ref
erence to the table of contents prefixed to 
the chapter. We find there, opposite to 
section 20. the words, •• All previous sections 
remedial.' , 

But it may be asked. why iHs, if precisely 
the same previous sections are referred to 
in the 20th and 21st sections, that the same 
language was not used in each. The an
swer is, that it was designed by the 20th 
section to fix a general rule of constructlon, 
which should embrace not only the laws 
then enacted, but all such as might there
after be passed upon the subjects referred 
to. 

It is manifest that no change was in
tended to be !pade in the law prohibiting 
betting on elections, or in the rule of con
struction applicable to it; and that the act 
under which this prosecution was had, 
should, like the previous laws on the same 
subject, be construed as remedial. 

We come next to the consideration of the 
propriety of the refusal to give the other 
instructions asked for. 

The fine being limited to an amount not 
exceeding the value of the money or other 
thing bet or wagered by the party prose
cuted, it is insisted. that "if A bets ten 
dollars against one thousand dollars, with 
B, that a particular candidate will be 
elected, the value of the money bet by A is 
only ten dollars, and if prosecuted, he could 
only be fined ten dollars, whilst B might 
be fined one thousand dollars. The risk, 
therefore, must fix the amount of the fine. 
Hence. if a man buys property at a fair 
valuation, payble when a particular candi
date is eletted, he risks nothing·; and it is 
not a bet or wager, within the meaning of 
the statute." 

Such cannot have been the intention of 
the legislature. It could never )lave 

660 been designed that where *parties 
are equally guilty, the punishment 

should be so unequal that, in the case sup
posed. the loser of one thousand dollars 
should be liable to a fine one hundred times 
gt'eater than that which could possibly be 
imposed on the winner of the same amount. 
Yet this conclusion seems logically to fol
low from the premise that the amount bet 
by a party is the amount risked by him. 

The reasoning which leads to such results 
must be fallacious. The fallacy consists in 
the assumption· that the amount bet by 
a party must always and of necessity be 
the amount risked by him, and that one can
not be without incurring some risk of loss. 

It is true, that a bet does imply risk, but 
it does not necessarily imply risk in both 
parties. There must be between them a 
chance of gain and a chance of loss; but it 
does not follow that each of the parties to 
the bet must have both these chances. If, 
from the terms of the engagement. one of 
the parties may gain but cannot lose, and 
the other may lose but cannot gain, and 
there must be either a gain by the one or 
a loss by the other, according to the hap-

pening of the contingency, it is as much a 
bet or wager as if th~ parties had shared 
equally the chances of gain and of loss. 
The amount bet by them is the amount 
which the one may win, and the other may 
lose; and each of them may, under the 
statute, be fined "not exceeding" that 
amount, the fine, within that limit, being 
in the discretion of the jury, who may, if 
they choose, discriminate between the win
ner and the loser: a discrimination which 
may often with great propriety be made in 
favor of the loser, and against the winner. 

One person alone can not be guilty of the 
offence of betting. There must be always at 
least two parties engaged in it. It is a joint 
act: and when the chance of gain and the 

chance of loss are created, it matters 
661 *not how those chances are distributed 

between the parties there exists all 
that is necessary to constitute a bet. The 
parties are jointly and equally guilty, and 
each of them is liable to the same penalty. 
unless the jury think proper to discriminate 
-it being in their power to fine each the 
full amount risked, or which may be won 
by either; or by anyone of them when more 
than two are engaged in the bet. 

It might therefore well be insisted, that 
even upon a strict construction of the stat
ute, the court was right in refusing both 
the first and second instructions asked for. 
But, as has been shown, the act is a reme
dial one, and it is therefore to be construed 
liberally, so as to suppress the mischief 
and advance the remedy. So construing 
it, there cannot be the slightest dOltbt upou 
the subject. The object of the law is to 
preserve the purity of elections; which is 
always impaired whenever private and 
personal interests are brought to bear upou 
them, instead of those high considerations 
of public duty by which alone the voters 
ought to be influenced. 

One of the worst forms in which prit"ate 
interest is made to operate on elections, is 
that of betting upon the result. It is. not 
only calculated to prevent the parties to the 
bet from exercising the right of suffrage in 
a proper manner themRelves, but it exposes 
their friends and all within their reach to 
improper influences and solicitations. 

It cannot be pretended that a bet, under 
the form of a sale, by which one party sells 
for its precise value an article to be paid 
for only in the event of the election result
ing in a particular way, is not as fully 
within the mischief intended to be rem
edied, as any bet whatever can be. The 
party selling is influenced by the fear of 
losing his property for nothing-the party 
purchasing, by the hope of getting it 

for nothing. Each has a pecuniary 
662 *interest iu the result, which must 

affect him in the same manner, al
though it may be not to the same legree. as 
if he had the chances of both gain and 
loss. 

But a Tennessee case (Quarles v. The 
State, 5 Humph. R. 561) is relied on as an 
authority to show that in order to constitute 
a bet or wager, there must be a risk in-
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curred by both parties; and it is directly in 
point for the purpose. 

The same question, however, seems to 
have been decided differently elsewhere. 
In the case of Marean v. Longley, 21 
Maine R. 26, it appeared. that a horse, esti
mated to be worth one hundred dollars, was 
sold for that amount, to be paid when Mr. 
Van Buren should be elected president of 
the United States. The transaction was 
held to be a bet. And if the reporter's 
abstract of the case of Tramwell ,p. GoMon, 
11 Alab. R. 656, is correct in the statement 
that the notes were given for the value of 
the land, that is a decision to the same 
effect. So that if this case were to be de
termined upon the authority of decisions in 
other states, the preponderance would seem 
to be in favor of the conclusion to which I 
have arrived. But such decisions have no 
binding force here, and arc of authority 
only 60 far as they commend themselves to 
our approval, by the reasons on which they 
are founded. The Tennessee case simply an
nounces the judgment of the court, without 
giving any reason or referring to any au
thority, while in the cases referred to from 
Maine and Alabama, this particular point 
does not seem to have been discussed either 
at the bar, or by the court, it appearing to 
be taken for granted that the circumstance 
that one of the parties incurred no risk, did 
not affect the question (which was contro
verted on other grounds) whether the trans
action amounted to a bet or wager. 

It was therefore pcoper to examine 
663 the question irrespective *of author

ity; and having done so, I entertain 
no doubt that the Circuit court correctly 
refused to Kive the instructions asked for. 

The court'"was right also in overruling the 
motion for a new trial, the verdict being 
in accordance both with the law and the 
evidence. 

I am for affirming the judgment. 
The other judges concurred in the opinion 

of Robertson, J. 
Judgment affirmed. 

664 *Commonwealth v. Young. 
January Term, 1860, Richmond. 
(Absent ALLlIN. P .. and LlIlI. J .• ) 

•. RetaillnS Ardent SplrlLst-lndlctments.tt-In an In
dictment under 118, ch. BB of the Code. p. 209. for 
reta\11ng ardent RI)lrIL~. tbe words "not to be 
drank where sold," not belnlr In the statute, need 
not beln the IDdlctment.~ 

:I . .5eIIIel-S._.tt-In an Indictment under S 18. ch. 
BB of tbe Code. tbe words "wltbout ba\"lnlr a 
license therefor according to law." are not equlv-

alent to tbe words "without paylnll" such tu and 
obtalnlnll" such certillcate as Is prescribed by the 
14th section," which are the words nsed In the 
statute; and the Indictment Is defe('t1ve.* 

3. Indlctments'-Statutory Offence-DeKrlptJon of Of
fence. tt-In an Indlctmen t for a statntory offence. 
It Is lI"enerally proper and safest to describe tbe 
offence In tbe very terms uped by the statute for 
the purpose. But It Is sUMclent $0 nse In the In
dictment such terms of description. as that. If 
true, the accused must of neceSHlty be IrUllty of 
the offence de~crlbed In the statute. 

4. Same"-Wben luufflclent.tt-lf the Indictment 
may be true. and still the accused may not be 
IrDllty of the offence described In the statute. tbe 
Indictment IslnsuMclent. 

*See JUDGB MONCURB'S opinion for the statute. 
,Indlc:tmeats-St'atatory Offence-DescriptIon of tb. 

Offence.-"JUOOB MONCURB, In dellverlnll" the opln
Ion ofthecourtln Commonwealth v. Younll",l~Gratt. 
886, said: 'In an Indictment for a statutory offence. 
It Is Irenerally proper and safest to describe the ot
fence In the very terms used by the statute for tllat 
purpose. But It Is sumclent to use In the Indict
ment such terms In the description, as tbat.1f true.
tbe accused must of necessity be lruUty of the of
fence described In the statute; and especially so l.D 
a case falllnll", as this does, In that clasR, concern
Inlr which the law provides. that "no exception shall 
be allowed for any defect or want of form In 
the presentment, Indictment or Information, but the 
court shall IrIve jud«ment thereon accordlnll" to the 
very rllrht of the case." Code, cb. 207, sec. Zi. p.112-
• • •• ' I adopt the lanlrUalre of the learned judlre, 
because In my view, It not only clearly enunciates 
the true principle, but Is exceedlnlrly aplJ/'01J()' In 
this case." MOORB. J., dellverlnlr the opinion of the 
court In State v. Riffe. 10 W. Va. 7117. 

The l,rlnclpal case was also cited and approved as 
to this proposition In Dull v. Com., 25 GratL 074: 
Morlrenstern v. Com., 11:7 Gratt. 1020; Benton's Cw;e. 
\II Va. '/98. 21 S. E. Rep. 48&: State v. Charlton, 11 W. 
Va. 834; Cousins v. Com., III Gratt. 8UI. and foot-rwtl; 
State v. BoneBB, 86 W. Va. 7111, 15 S E. Rep. 425; 
foot-not. to Burner v. Com., 18 GratL 778; foot-Mt6 
to Taylor v. Com .• 20 Gratt. 825; State v. Cain. II W. 
Va. 11M. 

Sam_lnferenc:e.-See principal case cited In foot
not. to Boyle's Case. 14 Gratt GU. 

-.s..n_Wben luufflclent.-In State v. Brnce, 16 
W. Va. 11,7, It was said: "In Younlr's Case, 15 Gratl. 
664-66. the court, after qUOtiDIr the Vlrlrlnla statute. 
says: 'If the Indictment may be true. and sUll the 
accused may be not IrUllty of the offence, the In
dlctmentls Insumclent, even though It fall within 
tbe clasP to which the provision aforesaid refers. 
This dec1l<Ion shows plainly that the statute does 
not cure the defect In the Indictments now before us; 
for, as we ha ve seen. every averment they contain 
may be true and still the accused may not be lI"ullty 
of a subslstinll". ludlctable offence." See also, tbe 

~ey were slttlnlr In the Special cOllrt of appeals. principal case cited and approved as to this proPOl<1· 
t~etaUlnlr Ardent Splrlta-lndlctmeuLs.- See prlncl- tion In Morlran v. Com., 26 Gratt. l1li8; State v. Riffe •. 

pal ca.~e cited In Arrlnlrton v. Com., 87 Va. D6. 12 S. E. 10 W. Va. 707; State v. Cain, \I W. Va. 11M. See, lu ac
Rep. 224: Statev. Church. 4 W. Va. 748; State v.Caln, cord. GlaMs v. Com .. BBGratt. 882, andfoot-MtlJ. where 
8 W. Va. '138. the prlnctpal case Is cited. 

See Boyle's Case. 14 GratL 674; monollTaphlc not. ttConcernlng each of the propositions contained lu 
on "Intoxlcatinlr Liquors" appended toThon v. Com., I the syllabus and foot-not. to this case, see, further. 
SI Gratt. 887. monolrraphlc not. on "Intoxlcatlnll" Liquors" ap. 

5SeIDe-Same.-See monOll"raphlc not, on "Intoxl- pended to Thon v. Com .• 81 GratL 887; monOll"rapblc 
catlnlr J.\qUOrl\" appended to Thon v. Com., 81 Gratt. : not. on "Indictments" appended to Boyle v. Com .• 
887. 14 GratL 674. 
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At the October term 1858 of the Circuit one. In an indictment for a statutory 
court of Jackson county, the grand jury offellce, it is generally proper and safest to 
indicted Henry Young, for that he "unla\v- describe the offence in the very terms used 
fully and without having a license therefor by the statute for that purpose. But it is 
according to law, on the home farm of sufficient to use in the indictment such 
Charles l!arney, in the said county of Jack- terms of description, as that, if true, the 
80n, and within the jurisdiction of the accused must of necesaity be guilty of the 
Circuit court for said county, did sell, by offence described in the statute; and espe
retail, wine, ardent spirits, and mixtures cially so in a case, falling, as this does, in 
thereof, contrary to the form of the stat- that class, concerning which the law pro
ute," &c. vides, that "no exception shall be allowed 

At the May term of the court for 1859 the for any defect or want of form in the pre
defendant appeared, and moved the court to seutment, indictment or information, but 
quash the indictment; which motion the the court shall give judgment therp.on ac· 
court sustained. And thereupon the com- cording to the very right of the case." 
monwealth applied to this court for a writ Code, ch. ')J)7, i 24, p. 772. If the indict-

of error; which was allowed. ment may be true, and still the accused 
66S *The Attorney General, for the may not be guilty of that offence, the in-

commonwealth. dictment is insufficient, even though it 
There was no counsel for. the appellee. fall within the class to which the provi

aion aforesaid refers. Let us apply this 
MONCURE, J. This is a .supersedeas principle to the present case, and enquire, 

obtained by the commonwealth to a judg- whether the words "without having a 
ment of the Circuit court of Jackson county license therefor according to law" in the 
quashing an indictment against Henry indictment, are a sufficient substitute for 
Young, for that he, "on the first day of the words "without paying such tax and 
October in the year one thousand eight obtaining such certificate as is prescribed 
hundred and fifty-eight, unlawfully, and by the 14th section," which are material 
without having a license therefor according terms of description used in the statute? 
to law, on the home farm of Charles Car- In other words, whether, if the indictment 
ney in the said county of Jackson, and be true, the accused must of necessity be 
within the jurisdiction of the Circuit court guilty of the offence described in the stat
for said county, did sell. by retail, wine, ute? May he not have retailed ardent 
ardent spirits. and mixtures thereof, con- spirits "without having a license therefor 
trary to the form of the statute in such according to law," and still not "without 
case made and provided, and against the having paid such tax and obtained 
peace," &c. 667 such certificate" *as aforesaid? To 

The indictment was no doubt intended to enable us to answer this question, it 
be for the offence described in the first will be necessary to notice briefly the 
branch of i 18, ch. 38 of the Code, p. 209; sections of chapter 3H of the Code which 
which section is in these words: "If any precede the 18th s!lction (on which the in
person shall, without paying SL1ch tax and c.'Iictment in this case is founded), and relate 
obtaining such certificate as is prescribed to the same subject. 
by the 14th section, sell, by retail. wine, The 10th section declares, that "no person 
ardent spirits. or a mixture thereof, he shall, without obtaining a license as a mer
shall forfeit thirty dollars. And if any chant, sell at any store," «c., "any goods," 
person sell, by retail, wine, ardent spirits, &c., "except," &c. "Any person who shall 
or a mixture thereof, to be drank in or at violate this section. shall pay a fine of not 
the store, or other place of sale, he shall, less than twenty nor more than two hundred 
unless he be licensed to keep an ordinary dollars." 
at such store or place, forfeit thirty dollars." The 11th, 12th and 13th sections relate to 

No counsel appeared for the defendant the tax to be paid for the license. 
in error in this court; and it does not ap- The 14th section, which is expressly re
pear what specific objections were made to ferred to in the first branch .of the 18th (on 
the indictment in the court below, except which the indictment in this case is 
from the petition for the supersedeas and founded), is in these words: "If the mer
the argument of the attorney general. From chant shall desire his license to include 
them it appears the objections were two- permission to sell, by retail, wine. ardent 
fold: First, that the words' 'not to be drank spirits, or a mixture thereof, he shall PlY 
where sold," are not in the indictment; the additional tax prescribed for this privi
and secondly, that the words "without ha,-· lege, and obtain from the court of the 

ing a license therefor according to county or corporation in which his store 
666 law," are used *in the indictmen't, or place of sale is situated, a certificate that 

instead of the words "without paying he is a person of good character. and that 
such tax and obtaining such certificate as the court sees nO'objection to such permis
is prescribed by the 14th section," con- sion being granted." 
tained in the statute. If this had been all. it might well have 

To the first objection, it is a sufficient been contended, that upon the mere pay
answer, that the words "not to be drank ment of the additional tax and obtaining 
where sold," are not in the statute, and the certificate mentioned in the 14th section, 
therefore need not be in the indictment. the merchant's license (in addition to its 

The second objection is a more serious general effect under the 10th section), be-
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came, ipso facto, a license to retail ardent I the 14th section;" and the former would no 
spirits; and therefore that the word "with- doubt have been said, if it had been in
out having a license therefor according to tended by the legislature. In every other 
law," in the indictment, were equivalent to instance, I believe, in which a license to do 
the words "without paying such tax and I an act is required to be obtained, the law 
obtaining such certificate" as aforesaid,' imposes a penalty on doing the act without 
in the statute. license; not on doing it without paying the 

But the 15th section follows in these tax required to be paid. The difference of 
words: "Such certificate shall be pro- phraseology in this instance indicates a 

668 duced, with the receipt for the *tax, difference of intention; for which, indeed, 
to the commissioner, who shall grant there seems to be some reason. But whether 

to the merchant sl1ch license as he may be there be or not, the literal import of the law 
entitled to. The license shall, in addition is sufficiently plain; and, being a penal 
to what is prescribed by the second sec- law, it must be construed strictly. 
tion, state the fact of such certificate, and There are two decisions of the late Gen
the situation of the store or place of sale. eral court, ,vhich would seem at first view 
If the person applying for such license asks to be in conflict with the conclusion to 
that it shall be to him as a commission which I have come; but, upon examination, 
merchant, the commissioner shall so express they will be found not to be so. I mean 
on its face." Peers' Case, 5 Gratt. 674, and Hatcher's 

So that if a merchant desire his license Case, 6 Id. 667. In each of these cases the 
to include permission to retail ardent spirits, indictment was for retailing ardent spirits 
he is not only required by the 14th section not to be drank where sold, without having 
to pay the a<lditional tax and obtain the obtained a license therefor; and yet was held 
certificate therein mentioned, but is directed to be sufficient. But they were founded (lD 

by the 15th section to obtain a license which the act of March 7, 1834 (Sess. Acts, ch. 3, 
will include such permission on its face. If p. 7), or the act of March 3, 1840 (Sess. 
be comply with the requisition of the 14th Acts, ch. 2, p. 5), which acts are almost 
section, he will be entitled as a matter of identical; the 3d section of which sub
course to such a license, upon the mere pro- jects to the penalty therein mentioned, aJI~' 
duction of such a certificate with the receipt I person, &c., who shall, otherwise than as 
for the tax to the commissioner, as directed thereinafter expressly provided, retail 
by the 15th section. A penalty is imposed ardent spirits. &c. ; and the 5th section of 
by the 18th section on a person who retails I which provides, that if any person, having' 
ardent spirits without having complied obtained a merchant's license, &c., shall, 
with the requisition of the 14th section; I in addition thereto, have obtained a certifi
but not on a person who does so without cate as therein mentioned, he shall, "by 
having complied with the direction of the virtue of such certificate, bat not otherwise, 
15th section. The indictment in this case be authorized, during the time for which 
is for the latter act; that is, for retailing his merchant's license may have bet'll 
ardent spirits "without having a license granted," to retail ardent spirits, &c. In 
therefor according to law." 'fhis plainly an indictment on either of these act", 
refers to the license mentioned in the 15t1'1 670 the *words "without having obtainE'd 
section, which includes on its face permis- a license therefor," were plainly 
sion to retail ardent spirits; and not to the equivalent to the words. "without baving 
general merchants' license mentionf'd in the obtained a merchant's license and certifi-
10th section. The indictment may be true, cate, as required by the 5th section." The 
and still the accllsed may not be guilty of the merchant's license and certificate together 
offence described in the statute, and there- constituted a license to retail ardent 
fore the motion to quash it was properly spirits. After the certificate was obtained, 
sustained. nothing more ,vas directed by these acts to 

The construction I have put upon the law be done. In this respect, they materially 
in question, not only agrees with its literal differ from the Code. 
meaning, but with the probable inten- I think there is no error in the judgment, 

tion of the legislature, It would and am for affirming it. 
669 *have been at least as easy to have DANIEL and ROBERTSON Js con-

said, : 'without license therefor," as curred in the opinion of Moncur~. J:' 
to say, "wlthout paymg such tax and ob-
taining such certificate as is prescribed by Judgment affirmed. 

V R, 15 Gratt-63 995 
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INDEX. 

APPELLATE COURT. 
1. A court having set aside an office 

judgment .and the execution which had 
issued upon it, after the fifteenth dav of 
the term, and permitted the defendant to 
plead, the plaintiff may have a supersedeas 
from this order; and though that part of 
the order setting aside the judgment is 
interlocutory, the appellate court will re
verse the whole order. 

Enders' ex'ors fl. Burch, 64 
2. On an exception to an opinion of the 

court overruling a motion for a new trial 
on the ground that the verdict is contrary 
to the evidence, if the exception states 
neither the facts proved nor the evidence 
introduced on the trial, nor refers to an
other bill of exceptions in which all the 
facts or evidence given on the trial are 
shown to be stated, the appellate court can
not review the judgment of the- court below. 

Washington & New Orl. Tel. Co. v. 
Hobson .It Son, 122 

3. It must appear from the record that a 
point decided by the court has been saved 
before the jury retires; though the ezcep
tion may be prepared and may be signed 
by the judge either during the trial or after 
it is ended during the same term. If this 
appears from the whole record it is suffi
cient, though it is not expressly stated in 
the bill of exceptions: but if it does not so 
appear from the record, the appellate court 
cannot review the judgment of the court 
below upon the point. Idem, 122 

4. Secondary evidence having been ad
mitted in the court below without objection, 
it cannot be objected to in the appellate 
court. 

Shue v. Turk, sheriff, 2S6 

5. The decree appealed from rer.iting that 
the suit had been revived in the name of 
the heirs of the plaintiff, and they being 
parties to the appeal as appellees, the ap
pellant cannot object that the suit was not 
regularly revived in their names. 

Mustard fl. Wohlford's heirs, 329 

6. A purchaser of land which had been 
sold by the vendor when an infant, having 
sued the first purchaser to recover the land, 
and the decree having directed the first 
purchaser to convey to the plaintiff, with
out providing for the payment of the pur
chase money due from the plaintiff, the 
appellate court will amend the decree and 
affirm it. Idem, 329 
. 7. Though the service of an attachment 
upon garnishees and the return thereon 
may be irregular, yet if the garnishees 
appear to the action and defend it without 
objecting to their irregularity, they cannot 

afterwards make .the objection in the ap
pella te court. 

Pulliam, &c., fl. Aler, 54 
8. In a bill to set aside a deed of trust 

for payment of debts as fraudulent per se, 
no account is prayed for, but there is a 
prayer for general relief. The court below 
having dismissed the bill generally, and it 
not appearing that tqe plaintiffs asked for 
an account or that the court considered the 
question, the appellate court ""ill affirm the 
decree sustaining the deed, and reverse as 
to ·the account; but without costs. 

Marks & also fl. Hill & als., 400 
9. A plea of the act of limitations should 

state on what act the defendant relies. 
Though if it appears that the plaintiff could 
not probably be mistaken as to the act re
lied on, the appellate court will not reverse 
the judgment for the failure of the plea to 
specify the act. 

Wortham & Co. fl. Smith & Samp-
son, 487 

10. If the evidence set forth in a demurrer 
to evidence shows that the plaintiff was 
entitled to recover, the refusal of the court 
to compel him to join in the demurrer is 
not ground for reversing the judgment. 

Boyd's adm'r fl. City Savings Bank, 501 
11. When it appears to the Court of ap

peals that the order of the Circuit court was 
based upon the evidence of facts not found 
in the record, the court may reasonably and 
justly presume that the order is right; and 
that it is in accordance with and was jus
tified by the facts. 

Cooper fl. Hepburn & als., .~~1 

672 • ARDENT SPIRITS. 
See Indictments, No. I, 2, and 

Young's Case, fl64 

ASSIGNOR AND ASSIGNEE. 
1. See Contracts, No.1, and 

Iaege, &c., v. Bossieux, gJ 
2. See Liens, No.2, 3, 4, and 

Idem, gJ 

ATTACHMENTS. 

1. An attachment may be issued under 
the first section of the COOl', ch. 151. p. 
600, after the action has been commenced. 
if it be done before the abatement of the 
suit by the return of the officer. 

Pulliam, &c., fl. Aler, 54 
2. An attachment is not defective because 

it does not designate any person in whese 
possession property or effects of the absent 
debtor may be found. Idem, 54 

3. Though the service of an attachment 
upon garnishees and the return therebn 
may be irregular, yet if the garnishees ape 
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pear to the action and defend it without· sengers, combining in themselves the own
objecting to the irregularity, they cannot: ership as well of the road as of the can and 
afterwards make the objection in the appel- ! locomotives, they are bound to the most 
late court. Idem, 54 . exact care and diligence not only in the 

4. Money is left with a person who is a 'I man~gement of the trains and cars, but 
member of a firm, on a special deposit, and also l.n the structure a.n~ care of the track. 
in his absence it is entered on the books' and In all the Subsidiary arrangements 
of the firm to the credit of the depositor, necesaary to the safety of the passengers. 
and paid out by the firm for their own uses, Va. Central R. R. Co. ZI. Sanger, 230 
they paying the depositor's checks upon it, 2. The duty of a rail road company to 
by checks in their name upon the bank, employ the utmost care and diligence in 
and then an attachment is served upon the guarding their road against obstructions 
firm as garnishees in a suit against the on the track, is clearly embraced within its 
depositor; the summons being served on warranty to carry their passengers safely. 
the other member of the firm. The attach- so far as human foresight and care can go. 
ment binds the money in the hands of the Idem, 230 
firm. . Idell!' 54 3. If a rail road company, whilst using its 

5. Justifiable pro~ble cause for SUlOg out I . track for the carriage of passengers. 
an atta.chment. agalOst the e!fects o~ a 673 *engages in a work to be done on its 
~ebtor, Is.a bellef by the attaching crt;dltor I road and in the immediate proximity 
In the eXIst~nce of the facts essen hal to of its track, negligence in the performance 
the pro~ecut.lon of the attachment, .found,ed of which would, in the opinion of cautious 
upon such clrcums~nces as S.UppoSlOg him I persons, involve the hazard of obstructions 
to ,be. a man of ordlDary c,,:ubon, prudence i to the passage of its cars. and an accident 
and Jud~ment, were suffiCient to produce 1.0 a passenger is caused by an obstruction 
such beltef. arising from negligence in the performance 

Spengler v. Davy, 381 of the work; itis no defence to show merely 

ATTORNEYS AT LAW. that they had placed the work in the hands 
of a contractor, and that the obstruction 

In a civil suit (whatever may be the law was caused by the carelessness of his em
in a criminal case), after the judge presid- ployees. Idem, 230 
ing at the trial has given an instruction to 4. In such case it is for the jury to en
the jury, the counsel s!t0uld not be allowed, quire whether there was not danger in the 
to dlSCliSS before the JUry the same matter I work arising from the mode and manner 
which the court has already de~ided. in which it was done; whether the company 

Delaplane v. Crenshaw & Fisher, 4571 did not know. or by the exercise of proper 
Same v. Haxall, Crenshaw & Co., 457 diligence might not have ascertained, the 

BASTARDS. 

Upon a devise to a daughter for life, and 
at her death the property to be equally di
vided among her children; an illegitimate 
child of the daughter will take with her 

.legitimate children. 
Bennett & als. v. Toler & als., 588 

BILLS OF EXCHANGE. 

See Promissory Notes and Bills of Ex
change. 

BONDS. 

existence of such danger; and whether they 
have used due care and foresight in guard
ing against it: And if they have failed in 
this, the company is responsible to the 
passenger for the injury he has sustaiued. 

Idem, 230 
CAVEATS. 

The entry aud survey of both the caveator 
and caveatee, being upon land which had 
been previously granted by the common
wealth, and which had never been forfeited. 
the commonwealth having no interest in 
the land which could be vested in the c-.at'e
ator, he can have no right to it; and there
fore cannot maintain a caveat; though the 

t caveatee may have no better right. 
Carter v. Ramey, 

1. See as to bonds of sheriffs and their 
sureties, Sheriffs, No.3. 5, and 

Commonwealth v. Drewry, 
Monteith, sheriff, & als. ZI. The 

Commonwealth, 172 
2. Statutory bonds taken by officers in 

the country, will be construed liberally. 
Claytor v. Anthony, 518 
Creasy ZI. Same, 518 

BUILDING FUND COMPANIES. 

When the lien of a building fund company 
for advances made to a member to enable 
him to build a' house, will have priority 
over the lien of the mechanic who builds 

CHARITABLE TRUSTS. 

1. The case of Gallego's ex'on fl. The 
Attorney General, 3 Leigh 450, recognized 
as law, except so far as it may have been 
modified by statute. 

Seaburn's ex'or ZI. Seaburn & al8., 423 
2. The act, Code, ch. 77, 18, p. 362, does 

not authorize a devise of land for the ase 
of a religious congregation, but only a 
conveyance by deed. Idem, 423 

the house. 
Iaege, &c., v. Bossieux, 

CARRIERS. 

3. A fortiori the act does not autbori&e a 
83 bequest of money to be expended in build

ing a church at a specified place, or for tbe 
support of the pastor of such church. 

1. Rail road companies conveying pas- Idem, -'23 
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CONSTITUTIONALITY OF STAT
UTES. 

1. The act of March 15, 1856, Sess. Acts 
If~S~56, ch. 8, 12, p. 8, extending the term 
of the sheriff from July I, 1856, to January 
1857, is constitutional. 

Commonwealth v. Drewry, 1 
2. The act docs not embrace two subjects 

in the sense of the constitution, article 4, 
f 16. Idem, 1 

3. When sheriff will be held to hold over 
his office under article 6, I 23 of the consti
tution. See Sheriffs, No.3, and 

Idem, 

from the chaff; and W is to deliver it to B 
at G depot of a rail read, to be carried by 
the rail road company to Richmond; W 
paying the freight to Richmond, and H to 
take it from the depot in Richmond at his 
own cost, to his mill, where it is to be 
weighed and tested by the sample, and 
when thus weighed and tested, the price to 
be paid. The wheat is delh'eroo at the 
depot at G, and taken by the rail road com
pany to their depot in Richmond, and all 
but four hundred and forty bushels is taken 
away by H. This four hundred and forty 
bushels is consumed by fire at the depot in 

1 Richmond before it can be removed. The 

CONSTITUTION OF VIRGINIA. 

See Constitutionality of Statutes, and 
Commonwealth v. Drewry, 

CONSTRUCTION OF STATUTES. 

See Statutes-construction of. 

CONTINUANCg OF A CAUSE. 

1 

A case in which the party asking for a 
continuance of a cause, having failed to 
inform his witness who was present, of the 
facts to which he was to be examined, so 
as to enable him to examine his books to 
ascertain the facts; and the witness there
fore being unable to state them, a continu
ance was properly refused. 

Spengler v. Davy, 381 

CONTRACTS. 

1. By the contract for building a house 
the builder is to furnish the materials and 
build the house in a workmanlike manner, 
and the price is to be fixed by referees 
chosen by the parties. Soon after the work 
is finished, it is valued and the price fixed; 
but afterwards defects become apparent by 
the shrinking of the timber, showing that 
the work was executed in a very defecti \'e 
and unworkmanlike manner. The valua
tion does not conch\de the owner of the 
house; but he is entitled to compensation 
for the defects: And ina suit by the as
signee of the builder to enforce the lien for 
the price of building the house, the owner 
will only be required to pay what the 
building was really worth. 

Iaege, &c., v. Bossieux, 83 
2. "The trustee of N & A will pay to 

B the sum of one thousand and eighty dol
lars, with interest from the 15th of March 
1850, out of any moneys in his hands be
longing to me, A," is not a bill of 
exchange, nor does it import a valuable 
consideration, or a promise by the drawer 
to the payee, to pay if the money is not 
paid by the drawee. 

Averett's adm'r v. Booker, 163 
674 *3. Contracts by infants for sale of 

their lands, the power and mode of 
avoiding the same, and its effects. See 
Infants, No.1, 2, 3, 4, 5. 6, 7, and 

Mustard v. Wohlford's heirs, 329 
4. W sells her crop of wheat to H by 

sample, the wheat not then being cleaned 

title to the wheat was vested in H, and he 
is to bear the loss. 

Haxall, Brothers & Co. v. Willis, 434 
CONVERSION. 

1. Real estate may in equity be converted 
out and out into personalty by the agree
ment of partners or the manner in which 
it is conveyed to them. So real estate 
bought with partnership effects for partner
ship purposes, though confeyed to the in
dividual partners, is thereby converted into 
personalty, at least to the extent that may 
be necessary for the purpose of payi ng the 
debts of the partnershio, and adjusting the 
aCl'ounts between the partners: Qu;ere: if 
it is converted to any further extent, or out 
and out. 

Da\"is v. Christian & als., 11 
2. But every conversion of real estate 

into personalty. whether express or implied, 
complete or partial, iA equitable ooly; and 
the property can only be conveyed as real 
estate, and by each partner, in order to 
pass the whole to the grantee. 

Idem, 11 
CONVEYANCES-Fraudulent. 

1. A provision in a deed of trust to secure 
creditors, that the trustee may continue the 
business and replenish the stock, if intended 
merely as a means of realizing the trust 
fund, and with a view to winding up the 
business, is not fraudulent per se, 80 as to 
avoid the deed. 

Marks & also v. Hill & als., 400 
2. In such a case a provision in the deed 

that one of the grantors shall attend to the 
business. but he being under the control of 
the trustee, who may at any time on his 
own motion, and shall at the request of 
creditors, sell the property at auction, is 
not fraudulent per se, so as to avoid the deed. 

Idem, 400 
COURTS. 

A cause which has been pending in a 
County court for more than a year, is called 
for trial, and a motion by the defendant for 
a continuance is overruled; and he then 
moves the court to remove the cause to the 
Circuit court. The motion is properly 
o\·erruled. 

Spengler v. Davy, 381 

CRIMINAL JURISDICTION AND 
PROCEEDINGS. 

1. It is a principal cause of challenge to 
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a juror; that he was one of the grand jury tion, the right of the inspector· to take the 
which found the indictment. But if the draft flour; or to use an auger or trier of 
objection is not taken until after the ver- more than half an inch in diameter. 
dict, that will not be set aside on this Idem, .4S1 
ground, unless it appears from the whole 8. The act having directed, that an auger 
case that the juror was biased against the of not more than a half inch in diameter 
prisoner;· who therefore has not had a fair shall be used in inspecting flour, a custom 
and impartial trial. to use a larger auger is bad, though the 

Bristow's Case, 634 inspector says he cannot execute his duty 
2. An objection to the mode of selecting satisfactorily with an auger of the size 

the jury in a trial for murder, must be prescribed by the statute. Idem, 457 
made at the time the jury are chosen; and 
prisoner cannot avail himself of it after DAMAGES. 
verdict. Idem, 634 1. For measure of damages for mistake 

3. After the panel has been completed, and of a telegraph company in carrying a mes
the prisoner has struck off eight, the jury sage, see Telegraph Companies, passim. 
may be selected from the remaining sixteen, and 
either by drawing by lot four who shall be Washington & New Orl. Tel. Co. '0. 
discharged, or the twelve who shall consti- Hobson & Son, 122 
tute the jury. Idem, 634 2. As to damages on dissolution of in-

CUSTOMS. junction to judgment, see Injunctions, No. 
1, 2, 3, 4, and 

1. If there couid be in Virginia a legal, 
valid usage or custom, the effect of which 
is to operate pet se as an exception to the 
general rules of the common law; a usage 
or custom for the inspector of flour, who 
by the statute is to receive a specified 
money compensation, to take to his own 
use the flour drawn from the barrel in the 
process of inspection, called the draft flour, 
as an additional compensation or perquisite, 
would be bad, as unreasonable, unjust, and 
contrary to law. 

Delaplane v. Crenshaw & Fisher, 457 
Same v. Haxall, Crenshaw & Co., 457 

2. Although a custom when otherwise 
good, may override and displace the common 
law rule, yet a statute introducing a new 

princille, with a negative either ex-
675 press or necessarily implied, must be 

strictly pursued, and no Cl1stom can be 
set up against it. Idem, 457 

3. A custom for the inspector of flour to 
take the draft flour, may have existed longer 
than the memory of any living man, yet as 
the statutes show the commencement or 
the inspection of flour in Virginia, and as 
this period is within the limitation pre
scribed for the commencement of a custom, 
the custom is bad. Idem, 457 

4. The doctrine of presumption cannot be 
applied to this custom, because, 1st, the pre
sumptioD is repelled by the evidence; and, 
2d, because the doctrine of presumptions 
can only apply to things which lie in grant, 
and where there is a party by whom the 
grant could be made as well as one to re
ceive it. Idem, 457 

5. There is no customary law in Virginia 
which per se can vest a right in a party 
claiming under it. Idem, 457 

6. If a custom has been recog~ized by a 
statute, either expressly or by necessary 
implication, it will thereby receive vitality, 
and the right claimed under it may be as
serted as conferred by statute. 

457 Idem. 
7. The act, Code. ch. 88, p .. 413, does not 

r .... n~nize either expressly or by implica-

Claytor v. Anthony, 
Creasy v. Same, 

DEEDS. 

518 
518 

M gh·es to.J a power of attorney to sell 
her lands in the county of R, with power 
to J to appoint otber agents or attorney .. 
.J executes a power to C to act in the name 
of .J, and it is signed by.J in his own name, 
without any reference to his principal. 
This power does not authorize C to convey 
the land by deed in the name of M. 

Stinchcomb v. Marsh, 

DELINQUENT AND FORFEITED 
LANDS. 

1. A certificate purporting to be made by 
the auditor of the state, in pursuance of 
the act of March 15, 1838. Be... Acts, p. 16, 
17, of land forfeited for non-payment of 
taxes, being in the usual form in which be 
certifies such papers from his office. is evi
dence of the execution of such certificate. 
and of the official character of such paper. 
and also of the facts therein contained. 

·Ushers' heirs v. Pride, 190 
2. Though such certificate was made in 

1844, yet it having been of"ered in evidence 
in 1856, it is prima facie evidE'nce by the 
act. Code, ch. 176, I 4, p •. 660, though said 
act was passed after the certificate was 
made. Idem. 190 

3. Lands returned delinquent for nOD
payment of taxes between 1820 and 1831. 
were forfeited by the act of April 1, 1831. 
Sup. R. C. p. 345, I 2, if not redeemed be
fore the 1st November 1833; and by subse
quent acts the time was extended; but the 
forfeiture became complete on the 1st of 
October 1834; and was not released unless 
the owner redeemed the land in the mode 
provided by statute. Idem, 190 

4. The heirs of a patentee of land forfeited 
for nOh-payment of taxes and not redeeDled, 
cannot maintain ejectment for it against a 
party who has entered upon it peaceably. 
though the tenant has no title to the land. 

Idem. 190 
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5. Purchasera under a decree are in poa· 
session; and the decree is reversed and a 
reconveyance directed. Pending the appeal 
the land is returned delinquent for non
payment of taxes, in the name of the orig
inalowner, and ia Bold and bought by the 
purchasera under the decree. Qucere: If it 
was not their duty to pay the taxes, and if 
they can set up a title under that sale and 
purchase against the original owner. 

Miller v. Williams & al., 213 
6. :1, a commissioner of forfeited and 

delinquent land, sells a tract of land and 
recei ves the purchase money. He is then 
removed, and B is appointed in his place. 
B has no authority to convey the land to 
the purcha.ser; and his conveyance does not 

pass the title. Idem, 213 
676 *7. In such a case the court must 

make an order directing B to convey 
the land, before he can make a valid con
veyance. Idem, 213 

8. The report of J of the forfeited lands 
in the county being lost, and the report of 
the sale of the land not showing plainly 
the land sold or the interest which the per
son in whose name it was forfeited had 
therein, it was not competent for the com
missioner to resort to evidence aliunde to 
ascertain these facts; and therefore his 
deed is invalid. Idem, 213 

9. Where there are two commissioners of 
forfeited and delinquent lands in one 
county, they are not required to act jointly; 
but each may act separately, and hia deed 
will convey title to land sold by him. 

Idem, 213 

DEMURRER TO EVIDENCE. 
When the plaintiff ia entitled to demur to 

the evidence. 
Boyd's adm'r 11. City Sa\"ings Bank, 501 

DOWER. 
How wife's contingent right of dower in 

the remainder of the proceeds of sale of 
land, after satisfying a prior lien in which 
she had joined, lihall be pro\'ided for. See 
Practice in Chancery, No.3, and 

Iaege, &c., v. Bosaieux, 83 

EASEMENTS. 
A recovery of a judgment in ejectment is 

subject to an easement in the public to use 
the land as a atreet or highway; and the 
right of the public to the easement is not 
drawn in question or in any way affected 
by a rontroversy between the plaintiff and 
the city as to the ownership of the soil. 

Warwick & Barksdale v. Mayo, 
mayor, 528 

EJECTMENT. 
1. The heirs of a patentee of land for

feited for Don-payment of taxes, and not 
redeemed, cannot maintain ejectment for 
It against a party who haa enb:red upon it 
peaceably, though the tenant has no title 
to the land. 

Ushers' heirs 11. Pride. . 190 

2. In an action of ejectment, the record 
of another action of ejectment between 
other partiea, is not competent evidence 
upon a question of boundariea or the loca
tion of the land in controversy. 

Stinchcomb 11. Marah, 202 
3. When defendant In ejectment will not 

be held to be tenant of plaintiff 80 aa to 
dispense with proof of title by plaintiff. 
See J,andlord and Tenant, No.1, and 

Miller v. Williams & al., 213 
4. A recovery of a judgment in ejectment 

is subject to any easement in the public to 
use the land aa a atreet or highway; and 
the right of the public to the easement is 
not drawn in question, or in any way 
affected .by a controversy between the 
plaintiff and the city as to the ownership 
of the soil. 

Warwick & Barksdale 11. Mayo, 
~yor, 528 

ELECTION. 
Aa to election by legatees. See Legacies 

and Legateea, No.1, 2, 3, and 
Hill & wife 11. Huston's ex'or & 

others, 350 

ELECTIONS. 
As to betting on electiona. See Gaming, 

paaaim, and Shumate's Case, 653 

EMANCIPATION. 
A resident of Ohio being in the county 

of R, there aeq ui res asia ve and emanci pa tea 
him. That waa a suffic;ient reaidence in R 
to authorize the recording of the deed in 
the clerk's office of that county. 

Shue 11. Turk, sheriff, 256 

EQUITABLE JURISDICTION AND 
RELIEF. 

D aells a alave to H at half his value. 
with a condition that when H is reimbursed 
from the earninga of the slave, H shall 
emancipate him. When H ia so reimbursed 
D may in equity enforce the condition 
against H. 

Shue 11. Turk, sheriff, 256 

ESTOPPEL. 
Sheriff's bond recites his election for two 

years from the 1st of :1anuary 1857, ia ac
knowledged in open court and ordered to be 
recorded, and he is permitted to qualify 
and act as such. The sureties are eatopped 
by the recitals thereof, from saying he ,vaa 
not sheriff, and thp. bond ia binding upon 
them. 

Monteith, aheriff, & ala. 11. The 
Commonwealth, 172 

EVIDENCE. 
1. A certiijcate purporting to be 

677 made *by the auditor of the state, in 
purauance of the act of March 15. 

1838, Sess. Acts, p.16, f 7, of land forfeited 
for non-payment of taxes, being in the 
\lsual :form in· which he certifies 
from his oltice, is evidence of the e~ 
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of auch certificate, and of the official Char-j EXCEPTIONS-Bill of. 
acter .of the ~aper, and alao of the facta 1. What bill of exceptio t th .. 
therem contamed. . na.o e opinion 

U h 'h'r v Pr'de 190 of the r.ourt overruhng a motion for a new 
a era el s • . I , • I trial on the ground that the verdict ia con-

2. Though auch certificate waa made 10 trary to evidence muat abow See Appel-
1844, yet it having been offered in evidence late Court No.2' and • 
in 1856, it is prima facie evidence by t~e I Washi~gton &: New Orl. Tel. Co. v. 
act, Code, ch, 176, 14, p. 660, though aald Hobson & Son 122 
act was paaaed after the certificate was 2. When a point ~ust be saved and how 
made. Idem, 190 record must show it See Appellate Court 

3. In an action of ejectment the record of No.3 and . Idem 122 
another action of ejectment between otber ' EXECUTIONS. ' 
parties, is not competent evidence upon a 
question of boundaries or the location of 
the land in controversy. 

Stinchcomb v. Marsh, 202 
4. What evidence sufficient to prove the 

appointment of public officers. See Public 
Officers, No. I, and 

Callison v. Hedrick, 244 
5. When the plat of the location of a turn

pike road is e\'idence of the location, in 
action of trespasa by the owner of the land 
against a contractor. See'l'urnpike Roads, 
No.2, and 

Idem, 244 
6. In action by landlord againat his tenant 

to recover possession, tenant may show he 
was in possession claiming title to the land 
and was induced by the fraud or mistake of 
the landlord to take a lease for it. And for 
this purpose may rely on a decree in favor 
of landlord against G for all of a large tract 
not conveyed by G before 1837, and on a 
deed from G to tenant before that date, 
tenant stating that he intends to show by 
proof that the lease was obtained from him 
by a party claiming under the decree, by 
fraud or mistake. 

Alderson v. Miller, 279 
7. If the court shall believe the decree 

and deed were offered without the purpose 
to introduce the other evidence, the court 
may require the party to reverse the order 
of his proofs. Idem, 279 

8. In suits for freedom, what declarations 
of testator of defendants are evidence for 
plaintiffs. See Suits for Freedom, No. I, 
4, and 

Fulton's ell:'ors v. Gracey & ala., 314 
9. In auits for freedom, what the effect 

as evidence, of the registry of the ances
tress of the plaintiffs. See Suits for Free
dom, No.2, 3, and Idem, 314 

10. What evidence to repel the presump
tion of slavp.ry from African descent. See 
Suits for Freedom, No.5, and 

Idem, 314 
11. In suits for freedom entries of testator 

of defendants, are not evidence against the 
plaintiffs. Idem, 314 

12. The evidence of a member of the leg
islature is inadmissible to prove the knowl
edge of the members as to the exiatence of 
the custom of the inspector to take the 
draft flour, when the statute was enacted, 
for the purpose of ascertaining the true 
meaning of the statute. 

Delaplane v. Crenshaw & Fisher, 457 
Same v. Ha":J.I1, Crenshaw & Co., 457 

The trustee and beneficiaries in a deed to 
secure bona fide debts, without notice. 
are purchasers for valuable consideration, 
within the meaning of the exception in the 
statute, Code, ch, 188, I 3, p. 717; and will 
be preferred to an execution creditor of the 
grantor in the deed, as to a chose in action 
thereby conveyed. 

Evans, trustee, v. Greenhow & ala., 153 

EXECUTORS AND ADMINIS
TRATORS. -

1. It aeems that a power given to execu
tors by name, if the will does not point to 
a joint exercise of it, may be executed by 
the survivor. 

Davis v. Christian & alB., 11 
2. A power given to executors will sur

vive, though a discretion is given to them 
in regard to the exerciae of the power. 

Idem, 11 
3. Where a discretionary power to sell is 

given to ell:ecutors, a purchaser from them, 
if he acted bona fide, will not be affected 
by the manner in which they exercised 
their discretion. And if the power is to sell 
for the payment of debts generally, the 
purchaser is not bound to aee to the appli
cation of the purchase money. 

Idem, 11 
4. What notice will or will not be suffi

cient to affect a purchaser with notice of a 
fraud by the executor in making the sale. 
See Vendor and Purchaser, No.2, 3, 4, and 

Idem, 11 
678 *5. A case in which an executrix 

holding and employing the estate of 
her testator in her own business, held not 
to be bound for profits, but only for a rent. 

Hill & wife v. Huston's ex'or & 
others, 350 

FAILURE OF CONSIDERATION. 
1. The mere fact that an article sold 

proves to be worthless, will not entitle the 
purchaser to recover back the price paid. 

Mason v. Chappell, 577. 
FRAUD. 

1. To constitute fraud in a sale, it is not 
sufficient that there ahall be false repre
sentations by the vendor; but he must 
know at the time he makes them, that they 
are false; or at least be must make them 
aa statements of facta within his OWD 
knowledge, when be haa no knoWledge OD 
the subject. 

Mason v. Chappell, 
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2. What notice will or ,,,"ill not be suffi-. 
cient to affect a purchaser \vith notice of a 
fraud, by an executor in making a sale of 
real estate. See Vendor and Purchaser, 
No.2, 3, 4, and 

his death. But if he has deserted or ill
treated her, or is insolvent, or unable or 
fails to support her, it will be directed to 
commence immediately. Idem, 363 

Davis V. Christian & als., 
5. If property of the wife which a court 

GAMING. 
11 of equity would direct to be settled upon 

her, is conveyed by the husband to a trustee 
for her benefit, the court will sustain the 
deed against creditors of the husband. 1. The 10th section of chapter 198 of the 

Code, in relation to betting on elections, is 
to be construed as a remedial statute. 

Shumate's Case, 653 
2. The 20th section of chapter 198 of the 

Code, applies to all the preceding sections 
of that chapter. Idem, 653 

3. A short time before the election of 
county officers for A, to be made in May 
1858, M sold to S a wagon at the price of 
one hundred and fifty dollars, and worth 
that sum, to be paid by S when K, one of 
the candidates for the office of county court 
clerk at said election, should be elected to 
that office, and not at all, if he was not 
elected; and S at the time of &aid aale put 
up his check agreeably to that understand
ing; and upon these terms took poaaession 
of the wagon: held: 

1st. This is a wager on the part of both 
M and S, within the meaning of the Code, 
ch. 198, • 10, p. 744. Idem, 653 

2d. Both M and B are liable to a fine 
not exceeding the amount that either 
might lose. Idem, 653 

GUARDIAN AND WARD. 
A County court having regularly ap

pointed a guardian for an hlfant under 
fourteen years of age, the infant after he 
attains that age has not the right, at his 
lIlere election, to have his guardian thus 
appointed displaced, and a new one of his 
own nomination substituted. 

Ham v. Ham, 74 

HAB~AS CORPUS. 
A slave having been emancipated and 

registered as a free man, an execution is 
levied upon him by the creditors of his 
former owner: if he is not liable to be taken 
under the execution he may obtain relief 
by habeas corpus. 

Shue V. Turk, sheriff, 256 
HUSBAND AND WIF~. 

1. The principles applicable to a wife's 
right to a settlement out of her property, 
stated. . 

Poindexter &: wife ·v. .Jeffries & 
als., 363 

2.·It seems real, as well as personal, 
estate is subject to the wife's equity. 

Idem, 363 
3. The settlement should be reasonable 

and adequate; and may be of a part or of 
the whole of the property, according to the 
sound discretion of the court, upon all the 
circumstances of the case. Idem, 363 

4. If the husband lives with and supports 
his wife, the settlement may be made to 
take effect when he ceases to do so, or at 

Idem, 363 
6. The wife'S portion as one of the dis

tributees of her father, of his personal 
estate, though there are no debts or they 
are satisfied, and the administrator who is 
also a distributee, files a bill for the dis
tribution of the estate, and commissioners 
are appointed to divide the property, who 
make the division before the wife petitions 
for a settlement, and although the division 
is afterwards confirmed, but subject to the 
future decision of the court upon her right, 

is not so vested in the husband as to 
679 deprive her ·of her right to a settle

ment out of her property. 
Idem, 363 

7. The wife's real estate descended to her 
from her father, though undhoided, is imme
diately and before the actual entry upon 
possession of it by the husband, so vested 
in the husband to the extent of his life 
estate, as that the wife is not entitled to a 
settlement out of the life estate of the hus
band, though he is insolvent and doing 
nothing to support her: and though ad
vancements had been made to the wife by 
her father in his lifetime, which renders it 
necessary to resort to a court of equity for a 
settlement of accounts and for partition. 

Idem, 363 
8. Where land sold, wife's contingent 

right of dower in the surplus to be provided' 
for by the court. 

Iaege &: als. V. Dossieux, 83 

INDICTM~NTS. 

1. In an indictment under I 18, ch. 38, of 
the Code, p. 209, for retailing ardent 
spirits, the words "not to be drank where 
sold," not being in the statute, need not 
be in the indictment. 

Young's Case, 664 
2. In an indictment under I 18, ch. 38, of 

the Code, the words "without having a 
license therefor according to law," are not 
equivalent to the words "without paying 
such tax and obtaining such certificate as 
is prescribed by the. 14th section," which 
are the words lisPod in the statute; and the 
indictment is defective. Idem, 664 

3. In an indictment for a litatutory 
offence, it is generally proper and safest 
to describe the offence in the very terms 
used by the statute for the purpose. But it 
is sufficient to use in the indictment such 
terms of description, as that. if true, the 
deceased must of necessity be guilty of the 
offence described in the statute. 

Idem, 664 
4. If the indictment may be true, and stilJ 

the accused may not be guilty of the offence 
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described in the statute, the indictment is 
insufficient. Idem, 664 

INFANTS. 

1. An infant sells his tract of land, puts 
the purchaser in possession, and executes a 
bond in a penalty with condition to make 
the title. The contract is voidable, but not 
void. 

Mustard 7). Wohlford's heirs, 329 
2. In such a case the infant on coming of 

age, sells the land to another person, and 
executes to him a bond in a penalty with 
condition to make the title. This is an 
avoiding of the first contract. 

Idem, 329 
3. In this state a party out of possession 

may sell and convey his interest in land; 
and therefore, though the first purchaser 
from the infant has been put· in possession 
of the land, and has received a conveyance, 
the infant on coming of age, may convey, 
and his deed will avoid the first deed. 

Idem, 329 
4. The effect of the disaffirmance of the 

first contract of the infant, by his sale after 
coming of age, is to render the first contract 
\"oid; to extinguish any interest, in law or 
equity, which the first purchaser may have 
acquired under it; and to entitle the vendor, 
or second pun-haser in his name, to recover 
possession of the land at law; and hold it 
free from any equity of the first purchascr. 

Idem, 329 
5. If an infant after coming of age dis

affirm a sale made by him whilst an infant, 
he becomes reinvested with the title to the 
property, and may demand and recover it 
not only from his vendee, but from any 
other person who may have it in possession, 
though he may be a purchaser from his 
vendee. Idem, 329 

6. If an infant after coming of age avoids 
his contract for the sale of his property, 
and sues to recover it, the purchaser is 
entitled to recover the consideration received 
by the infant, or so much of it as may then 
remain in his hands in kind. 

Idem, 329 
7. But in a contract executory on his 

part, if he has during his infancy wasted, 
sold or otherwise ceased to possess the con
sideration, and has none of it in his hands 
in kind on his arrh-al at age, he is not lia
ble therefor; and mlly recover the property 
sold by him without accounting for the 
consideration received. Idem, 329 

8. The purchaser from the infant, with 
knowledge of the sale made by him of the 
land after he came of age, obtains from 
him a dt:ed for it. l!e can derive no benefit 
from the deed; but holds the legal title 
acquired under it in trust for the second 
purchaser; and may be compelled by a 
court bf equity to convey said title to such 
second purchaser; or if he dies, to his heirs. 

Idem, 329 
9. Though the second purchaser purchase 

with knowledge of the first purchase from 
the infant, he is not affected thereby; the 

same having been disaffirmed and avoided 
by the second sale. Idem, 329 

680 *10. Any claim which the purchaser 
from the infant may have on account 

of payments made under his contract, or to 
obtain the deed, is a personal claim against 
his vendor, and cannot be enforced in a 
suit brought by the second purchaser to 
recover the land; he has no interest in or 
to the land or the purchase money due from 
the second purchaser. Idem, 329 

11. A father has property of his infant 
children in his possession, and during hilO 
life does not apply to the court to ha\-e any 
of the profits of tbat property appJied to 
their support, nor does he make any charge 
against them during his life. His estate 
will not be allowed any thing for their 
support without the clearest proof that jus
tice requires it. 

Evans 7). Pearce & als., S13 
12. In such a case the father will be 

treated as a guardian; and his accoants 
will be settled on the principle of guardians' 
accounts. Idem, 513 

13. Where a contingent limitation over is 
defeated by the vesting of a previous con
tingent limitation, the remaindermen under 
the defeated limitation are not necessary 
parties to a suit by the guardian of the 
other remaindermen, for the sale of the real 
estate. 

Cooper 7). Hepburn & als., 551 
14 . .M as guardian ofbis infant children 

files a bilt for the sale of the real estate 
held by himself for life, and by his children 
in remainder; and it is sold accordingly_ 
Thi. is authorized by the atatute. 

Idem, SSl 
15. Though the bill doe. not formally 

aver that the suit is brought as gl1ardian, 
yet it states the plaintiff is the guardian, 
and the whole frame of the bilt is in pnr
Sllance of what is required to be set (out in 
such case, and the infants are made defend
ants. The omission of this formal aver
ment does not vitiate the proceeding •• 

Idem, 551 
16. One of the infant defendants having 

been over fourteen years of age when tbe 
bill was filed, it was irregular not to require 
him to file an answer. But the sale having 
been decreed, and it baving been made 
more than six months after the decree, and 
confirmed without objection, it is too late 
for the purchaser eighteen months after
wards, to object to. the irregularity. 

Idem, 551 
17. The court. if it deemed it necessary 

for the protection of the purchaser, might 
have directed the infant to file an answer 
after the objection was made. 

Idem. 551 
18. Upon a bill for the sale of infant's 

real estate, the court decrees a sale, and 
directs the commissioner to sell at private 
sale; and he advertises for sealed proposals. 
which are to be opened on a certain day in 
the presence of the court. Proposals are 
put in, and the court accepts one of them, 
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and orthwlth confirms the sale, and directs 
the party to execute it accordi t 'ts 

rm S h a ur se sta s on e 
same footing as any other purchaser at a 
, dic' Ie; d' n e tIe to y 

her r further relie • Idem, 551 

I U TI NS 
1. If a person, not a party to a judgment, 

enjoins it and the inju tio 's d' sol d, 
is ab to ay e n c • d m· 

ages prescribed by the statute: 
yt v. nth y, 18 

reasy v. Same, 518 
2. Thou h th co d·tio of e i 'nc n 
nd ro des or he ay nt f ch 

damages as may be awarded by the c?urt, 

two constructions, one of which is ereone. 
s, d hic rua th fo m ea he 
ry. ho n be given. 

Va. Central R. R. Co. v. Sanger ?.30 

JEOFAILS. 

In n a 'on r lic usl ui ou an 
ta men agamst the effects of the plam. 

tiff, the declilration aIle es, that the t
ch nt as ue ou "w ng lIy nd 

without good cause," instead of "mali-
. ou d ith t rob Ie au . " 
ho h is s uregu ar, It is cured by 

the verdict. 
en r Da 381 

JUDnMENTS. 
d c rt pI di Iv th nJ c· 

bon and dIsmisses the bIll; yet the order 1. the term of a CIrCUit c?urt lasts 
of dissolution necess ril im rts hat he more than fifteen davs, all office J dgm ts 

m es e b pa u eBS he be I w ch . w 0 nq ry 0 re e· 
expressly remitted by the terms of the I come final Jud~ments on the fift~enth day: 

de de 18 nd nn be te ard se Sl b he 
3. here upon a bIll of review an Injunc'·1 ur. " 

tion is granted to a judgment which is Enders ex ors v. Burch, 64 
ter ard di Iv t d ag a to 2. he c rt th zes xe lio to 

be computed, not upon the amount of the I issue upon jl!dgments recovered during 
'dg nt t e . e' wa rs ra ed e m, e g nts ee e al m 

t 0 gin bi, .bu on t e amount of I e Ime when execution may issue, and 
the judgment at the time it was granted on cannot be afterwards set aside by the crt, 

e 1 0 ev • de 18 Id 64 
4. If the judgment, principal, interest, I JUDICIAL SALES. 
sts an d ag 0 th in' nc 'n. 1 ' , 1 f 

mo t m t n e penal y 0 he '. JU cia a e nd pa lyon a 
injunction bond, yet the plaintiff in the I credit, and the purchaser. pays the cash 

dg nt av g ed ut xec ion on ay nt, an ex ute hi bo s th 
the Judgment and made the money, princi'l security. for the deferred payments; and 

al interest d ts ma re 0er he the sale IS confirmed by the ou en 
~ es su u th bo e nd ec e e e p ch er ils 

idem, 5181 to pay them. He may be proceeded against 
y a ule ad up h t sh c se 

n PE TI o F U hy e nd s all not be sold for the pay. 
tl'O of'" ur I ment of, the purchase money', and upon hat 1. What custom in the insp u 

b e C to N 1 an roc dlO a re a e de r a ale 
Delaplane v. Cr~nshaw' & Fisher, 4571 of the la:d, R .... 

me H all ere ha & ., 57 ar n e 00 s., 8~ 
2. The act, Code, ch. 88. p. 413, does not I 2. ow, purchaser at private sale under 

ceco nize ith e es I 0 by 'mp' a. decree will be treated Se In ts o. 
on he gh f t in pec t ak he 8, d 

draft flour; or to use an a uger or trier more I Cooper v. Hepburn & als" 551 
an a1£ nih i di ete J RI IC 0 

Idem, 457 1 1. In a proceedi ng before the mayor or 
681 * Th ac ha' g 're d, at the 'us e t im se pe Ity po he 

n ge of ot or han ha an I party for obstructing a street, if a claim to 
inch in diameter shall be used in inspecting the freehold is set i the ef da or 

ou a c tom 0 u a J1':e ug is d, n se or ho he ets, he ayor or 
though the inspector says he cannot execute I justice has jurisdiction to try the fact 
bis duty tisf to 'ly w' h a au r 0 he he er e c m bo fi ma • 

ze es be y s ute. I arwlck & Barksdale v. Mayo, 
Idem, 457 mayor, 28 

4. he spe or fl r bo d t n· 2. s h c e i the laim is ona fide 
spect by. bOring through the h~ad of the I made, the jurisdiction of the mayor or jus. 
barrel With an au er n t ex edl a half ce ou ed e c no en ire nto he 

ch n ~ me • Id,e,. 57 1 validity of the claim; and he has no power 
5, An 10 spector. of flour ref US 109 to 10' in such case to pro ed a m ry n. 

pec ou by rl th ug th he of ict n Id 528 
e arre wit a half lOch auger, he willi ••.. , 

be compelled to do it by mandamus from 3. ThiS pr10clple applies as well to the 
e urt ' Ide, 57 ase he ,an. nc ,or 1 h e~i me or 

INSTRUCTIONS I real franchise IS cl~lmed or reSisted, as to 
• co tro sy uc ng e eh d i If. 

A ins uct n ic is sc ib of Idem, 5~ 
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JURORS. LEGACIES AND LEGATEES. 

It is a principal cause of challenge to a 
juror that he was one of the grand jury 
which found the indictment. But if the 
objection is not taken until after the ver
dict, it will not be set aside on this ground, 
unless it appears from the whole case, that 
the juror was biased against the prisoner, 
who ttterefore has not had a fair and im
partial trial. Bristow's Case, 634 

JURY. 
1. An objection to the mode of selecting 

a jury in a trial for murder, must be made 
at the time the jury are chosen; and pris
oner cannot avail himself of it, after ver
dict. Bristow's Case, 634 

2. After the panel has been completed, 
and the prisoner has struck off eight, the 
jury may be selected from the remaining 
sixteen, either by drawing by lot four who 
shall be discharged, or the twelve who shall 

constitute the jury. Idem, 634 

*JUSTICES. 
As to jurisdiction of justices where 

title to land, or interest in land, is involved, 
see Jurisdiction, No. I, 2, 3, and 

Warwick & Barksdale fl. Mayo, 
mayor, 528 

1. A party accepting a legacy coupled 
with a condition, may bind himself to the 
performance of the condition, although the 
burden may exceed the benefit. 

Hill & wife fl. Buston's ex'or.!k 
others, . 350 

2. But to bind a person in such a case, it 
must appear that he elected to accept the 
legacy and perform the condition, with full 
knowledge of all the facts and circumstances 
necessary to enable him to make a judicious 
choice. To make an election conclusive, 
the party must be informed as to the rela
tive values of the things he elects between. 

Idem, 350 
3. Where a party has made an election 

without sufficient information or under a 
mistake, he will be relieved against the 
consequences, upon the terms of restoring 
other persons whose rights may be affected 
by his acts, to the same situation as if those 
acts had not been performed. 

Idem, 350 
4. The bequest of testator's whole pr0p

erty to a legatee, in consideratioD of which 
she is to pay testator's debts, though ac
cepted, does not bind the legatee to pay the 
debts beyond the value of the legacy. 

Idem, 350 
LIENS. 

LANl?LORD AND TENANT. 1. Under the statute, Code, ch. 119, I 2, 
1. Purchasers under a decree put a tenant p. 510, creating the mechanic's lien upon 

ill possession. The decree is afterwards the building, the suit may be brought 
reversed, and a reconveyance directed, within six months from the time the build
which is done; and then tenant attoms to ing is finished, to enforce the lien as to the 
this party. The attornment was not illegal, installments of the contract price due; and 
and the party, getting posseuion through though some of them are not due and pay
and from the tenant. is not the tenant of able at the time the suit is commenced. the 
the purchasers so as to entitle them to court may in its decree provide for them. 
recover in ejectment without showing title Iaege, &c., fl. Bouieux, 83 
ill themselves. 2. The contract and lien under the statute 

Miller fl. Williams & al., 213 may be assigned, and the auignee may 
2. Though, as a general rule, a tenant is enforce the lien in the same mode tbat the 

not allowed to question his landlord's title; mechanic might do it. Idem, 83 
yet if a person in possession of land claim- 3. When the lien of a building fund com
ing title to it, is by fraud or mistake in- pany, for advances made to a member to 
duced to believe that another has a better enable him to build .. house, will have 
right to it, and to take" a lease from him; priority over the lien of the mechanic who 
in an action by the landlord to recover pos- builds the house. Idemi 83 
session, the tenant may set up such fraud 4. In a controversy between a building 
or mistake, and show that he has a good fund company claiming a lien for advances 
title to the property. made to a member to enable him to build a 

. Alderson fl. Miller, '1:19, house, and the auignee of the mechanic's 
J. A is in possession of land under a lien, before decreeing a sale of th~ house 

deed from G. made in 1829, and there is a I an.d }ot, the court should dete~!ne the 
decree in 1855 in favor of S against G, for I priority between them. An~ It IS error 
all of a large tract in the possession of G merely to decree a sale and direct the pro
or not conveyed by him before 1837. M ceeds to be brought into court. 
induces A to take a lease of his land from Idem, 83 
him, and at the end of the term sues A to 5. The trustee and beneficiaries in a deed 
recover possession, and relies alone on the to secure bona fide debts, without notice, 
lease. A offers in evidence a copy of the i are purchasers for Taluable consideration, 
clecree and his deed from G, and states that i within the meaning of the exception in the 
he proposes to follow it up with proof that statute, Code, ch. 188, I 3, p. 717; and will 
the lease was obtained from him by a per- i be preferred to an execution creditor of the 
son claiming under the decree, by fraud or I grantor in the deed, as to a chose in action 
mistake. The evidence is admissible. thereby conveyed. 

. Idem, 279 Evans, trustee, fl. Greenhow & ala., 153 
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6. Vendor retaining title, hia right to 
subject the property for the purchase 

683 "money continues until it is actually 
paid. 

Yancey v. Mauck .& als., 300 

LIMITATION OF ESTATE. 
H devise.) real estate to M during his 

natural life, and to his children if he should 
have lawful issue; if not, then at his de
cease to H's grandchildren. At the death 
of H, M is not married, but he afterwards 
marries and has lawful children. Upon 
the birth of the first child of M the re
mainder vested in the child, subject to open 
and let in the after-born children aa they 
severally came into being; and the re
mainder in favor of the grandchildren was 
defeated. The grandchildren were there
fore not necessary parties to a suit by the 
guardian of M's children for the sale of 
the real estate. 

Cooper v. Hepburn .& als., 551 

LIMITATIONS-Statute of. 

1. The act, Code, cit. 149, I 5, p. 591; 
limiting action a on store accounts to two 
years, doea not embrace wholesale dealings 
of importing and wholesale merchants, but 
applies exclusively to the store accounts of 
retail dealers with their customers. 

Wortham.& Co. v. Smith.& Samp-
son, 487 

2. There being no evidence before the 
jury to show whether the account filed waa 
for dealings by wholesale or by retail, other 
than what appears from the face of the 
account, proved to be correct, if the items 
of the account indicate that the sales were 
by wholesale and not by retail, they should 
be so regarded. Idem, 487 

3. A plea of the act of limitations should 
state on what act the defendant relies. 
Though if it appears that the plaintiff could 
not probably be mistaken as to the act re
lied on, the appellate court will not reverse 
the judgment for the failure of the plea to 

ciously and without probable cause ... 
Though thia was irregular, it was cured by 
the verdict. Idem, 381 

3. What is justifiable, probable cause for 
suing out an attachment against the effects 
of a debtor. See Attachments, No.4, and 

Idem, 381 
MANDAMUS. 

An inspector of flour refusing to inspect 
flour by boring through the head of the 
barrel with a half inch auger, he will be 
compelled to do it by mandamus from the 
court. . 

Delaplane v. Crenshaw & Fisher, 457 
Same v. Haxall, Crenshaw & Co., 4S7 

MURDER. 
Deceased strikes the prisoner's father 

with his fist, and a fight ensues, when the 
prisoner,· who sees it, comes up, and catches 
the deceased by the collar of his coat he
hind, and strikes the deceased from behind 
with a pocket knife, wounding him in the 
right side. The prisoner, who was about 
seventeen years old, had lately left the 
school of the deceased, and had used lan
guage on more than one occasion before 
the affray, and also used language after it, 
but before it was known deceased was dan
gerously wounded, which evinced hostili ty 
to him: held, the killing is murder. 

Bristow's Case, 

NOTICE. 

1. On a motion against a sheriff and his 
auretiea for hia failure to pay the taxes due 
to the commonwealth, it ia not necessary 
that the notice should state on what bond 
of the sheriff the motion will be made. 

Monteith, sheriff, & als. v. The 
Commonwealth, 172 

2. The notice to the sheriff and his sure
ties being of a motion for a balance of the 
land, property and free negro taxes of 1857. 
and the judgment being for a balance due 
upon these and also for the license tax; 

specify the act. Idem, 487 684 
this is error. Idem, 172 

*3. "'hat sufficient notice of protest 
LIS PENDENS. 

The doctrine of lis pendens only applies 
where there is a suit to affect the property 
purchased, and can have no effect upon it 
unless a decree may be made in the suit to 
affect it, nor until such decree is made. 

Davis v. Christian .& als., 11 

MALICIOUS PROSECUTION. 

1. The improper motive, or want of proper 
motive, inferrible from a wrongful act 
based upon no reasonable ground, consti
tutes of itself all the malice deemed essen
tial in law to the maintenance of the action 
for malicious prosecution. 

Spengler v. Davy, 381 
2. In an action for maliciously suing out 

an attachment against the effects of the 
plaintiff, the declaration alleges, that the 
attachment waa sued out "wrongfully and 
without good cause," instead of "mali-

for non-payment of a negotiable note. 
where the endorser is dead and there is no 
representative of hia estate at the time the 
note falls due. See Promi!lsory Notes and 
Bills of Exchllnge, No.4, and 

Boyd's adm'r v. City Savings Bank, ~()1 

OFFICE JUDGMENTS. 

See JUdgments. 

PARENT AND CHILD. 
1. A father has property of his infant 

children in his possession, and during his 
life does not apply to the court to have any 
of the profits of that property applied to 
their support, nor does he make any charge 
against them during his life. His estate 
will not be allowed any thing for their 
support without the clearest proof that jus
tice requires it. 

Evans v. Pearce .& ala., 513 
2. In such a case the father will be treated 
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as a guardian j and his accounts will be 
settled on the principles applicable to 
guardians' accounts. Idem, 513 

3. Upon a devise to a daughter for life, 
and at her death the property to be equally 
divided among her children: an illegitimate 
child of the daughter will take with her 
legitiml.te children. 

Bennett & als. v. Toler & als., S88 

PARTIES. 
Who not necessary parties in bill for sale 

of iufants' lands. See Limitations of 
Est_tes, No. I, and 

Cooper v. Hepburn & als., 551 

PARTNERS. 
1. Though as a general rule, a partner

ship, whether for a definite or indefinite 
period, is terminated by the death of one of 
the partners j yet it may be continued longer 
by express agreement between the partners, 

receives a sufficient consideration therefor, 
though they may be unable to p~y all their 
partnership debts. 

Marks & ala. v. Hill & als., 400 
6. Hand N form a partnership, each to 

put in twenty-five hundred dollars. N 
borrows the money on his own note with 
security. H is unable to borrow on his 
own credit j and with the consent of N 
gives the note of the firm for the amount. 
They fail, and agree that both notes shall 
be paid out of the partnership assets; and 
the assets are conveyed in trust to secure 
these debts as well as other partnership 
debts. The agreement is upon a sufficient 
consideration, and valid against partner
ship creditors not secured by the deed. 

Idem, 400 

PLEADING AT LAW. 
In an action for maliciously suing out an 

attachment against the effects of the plain
tiff, the declaration alleges, that the 
*attachment was sued out "wrong
fully and without good caase," in

or under the provisions of tbe will of the 
deceased partner. with the consent of the 685 
surviving partner. But in the latter case, 
if the testator merely direct that the part
nership be continued after his death, the 
responsibility of his estate will be limited 
to the funds already embarked in the trade: 
though he may make it cover his whole 
estate, if he chooses so to direct. 

Davis v. Christian & als., 11 
2. Testator directs his partnership with 

C to be continued if C will consent to it, 
and gives him full power over his interest 
in the partnership for carrying it on j and 
also authorizes his executors to sell all his 
estate to enable C to carryon the business 
to greater advantage, or to pay the debts 
which may be due and owing from the 
partnership at any time during its continu
ance. The effect of this provision is not to 
give the executors a mere discretion to sell 
the real estate or not, at their pleasure, 
during the continuance of the partnership, 
but to create a trust in favor of creditors 
of the partnership. Idem, 11 

3. Real estate may, in equity, be con
verted out and out into personalty by the 
agreement of the partners, or the manner 
in which it is conveyed to them. So real 
estate bought with partnership effects for 
partnership purposes, though conveyed to 
the individual partners, is thereby con
"erted into personalty, at least to the extent 
that may be necessary for the purpose of 
paying the debts of the partnership. and 
adjusting the accounts between the part
ners. Qurere: If it is converted to any fur
ther extent, or out and out. Idem, 11 

stead of "maliciously and without probable 
cause." Though this was irregular, it 
was cured by the verdict. 

Spengler fl. Davy, 381 

POWERS. 
1. It seems that a power given to execu

tora by name, if the will does not point to 
a joint exercise of it, may be executed by 
the survivor. 

Davis v. Christian & als., 11 
2. A power given to executors will sur

vive, though a discretion is given to them 
in regard to the exercise of it. 

Idem, 11 
3. Where a discretionary power to sell i. 

given to executors, a purchaser from them, 
if he acted bona fide, will not be affected 
by the manner in which they exercised 
their discretion. And if the power is foe 
the payment of debts generally, the pur
chaser is not bound to see to the application 
of the purchase money. Idem, 11 

4. What notice will or will not be suffi
cient to affect a purchaser with notice of a 
fraud by his vendor in making the sale 
under a power. See Vendor and Purchaser. 
No.2, 3, 4, and Idem, 11 

POWER OF ATTORNEY. 
M gives J a power of attorney to sell her 

lands in the county of R, with power to J 
to appoint other agents or attorneys. J 
executes a power to C to sell the lands, but 
the power only authorizes C to act in tbe 
name of J, and it is signed by J in his 
own name, without any reference to his 
principal. This power does not authorize 
C to convey the land as attorney of H. 

Stinchcomb v. Marsh, 202 

4. But every such conversion of p.al 
estate into personalty, whether express or 
implied, complete or partial, is equitable 
only;. and the property can only be conveyed 
as real estate, and by each partner, in 
order to pass the whole to the grantee. 

Idem, 11 PRACTICE AT COMMON LAW. 
5. Partnership effects may be applied, by 1. If the term of a Circuit court lasts 

the concurrence of the partners, to pay an . more than fifteen days, all office judgments 
individual debt of one of them, if the other I in which no writ of enquiry is ordered, be-

1008 



16 GRATT. VIKGINIA RP:PORTS, ANSOTATED. INDEX 

come final judgments on the fifteenth day; 
and cannot be afterwards set aside by the 
court. 

Enders' ex'ors v. Burch, 64 
2. When a court authorizes executions to 

issue upon judgments recovered during the 
term, the judgments become final judgments 
from the time when execution may issue, 
and cannot be afterwards set aside by the 
court. Idem, 64 

3. If the court sets aside such a judgment 
and quashes the execution which has issued 
thereon, and gives leave to defendant to 
plead, there may be a supersedeas from the 
-order, and the whole will be reversed. 

Idem, 64 
4. In an action against a telegraph com

pany, the line of which extends through 
several states, though it appears that some 
-of the defendants live out of the state, this 
is not cause for arresting the judgment 
against the company. If it is good ground 
for objection to the jurisdiction of the 
state court, it must be taken by plea in 
abatement before the defendants plead in 
bar. Code, ch. 171, '19, p. 648. 

Washington and New Orleans Tel-
egraph Co. v. Hobson &: Son, 122 

5. What bill of exceptions to the opinion 
-of the court overruling a motion for a new 
trial, on the ground that the verdict is con
trary to evidence, must show. See Appel
late Court, No.2, and Idem, 122 

6. When point must be saved, and how 
-record must show it. See Appellate Court, 
No.3, and Idem, 122 

7. An instruction which is susceptible of 
two constructions, one of which is errone
-ous, and which may therefore mislead the 
jury, should not be given.· . 

Va. Central R. R. Co. v. Sanger, 230 
8. Where evidence is offered which is only 

admiuible in connection with other evi
dence which the party states he intends to 
introduce, if the court has any reason to 
believe, that the evidence is offered merely 
to produce an improper impreuion on the 
jury, and with no intention to introduce 
the other evidence, the party may be re
-quired to reverse the order of his proofs: 
but this is a matter to be left in a great 
measure to the discretion of the court which 
tries the case. 

Alderson fl. Miller, 279 
9. If in such case, the evidence offered is 

admitted, and the party fails to produce 
the other evidence, the court may instruct 
the jury to disregard that introduced. 

Idem, 279 
10. A witness who is present being un

able to state the facts to which he was 
-called to testify, because the party had 
failed to inform him as to the object for 
which he was called, a continuance properly 
refused. 

Spengler v. Davy, 33d1 
11. A cause which had been pending in 

:a County court for more than a year, is 
-called for trial, and a motion by the defend
ant for a continuance is overruled; and 

then he moves the court to remove the cause 
to the Circuit court. The motion is prop
erly o\·erruled. Idem, 81 

12. In a civil suit (whatever may be the 
law in a criminal case), after the 

686 judge ·presiding at the trial has 
given an instruction to the jury, the 

counsel should not be allowed to discuss 
before the jury the same matter which the 
court has already decided. 

Delaplane v. Crenshaw &: Fisher, 457 
Same v. Haxall, Crenshaw &: Co., 457 

13. If on the trial of a cause, the evidence 
is documentary, and presents a question of 
law which is not plainly against the de
fendant, he is entitled to demur to the evi
dence, and the court should compel the 
plaintiff to join in the demurrer. 

Boyd's adm'r v. City Savings Bank, 501 
PRACTICE IN CHANCERY. 

1. A suit to enforce the mechanic'. lien 
under the statute, Code, ch.119, , 2, p. 510, 
may be brought before all the installments 
are due, and the court may in its decree 
provide for them. 

Iaege, &:c., v. Bossieuz, 83 
2. In a con trovcrsy between parties 

claiming under distinct liens, before de
creeing a sale of the property, the court 
should determine the priorities as between 
them. And it is error merely to decree a 
sale and direct the proceeds to be brought 
into court. Idem, 83 

3. The wife of the grantor having joined 
in the first lien, but not in the second, the 
property should be sold out and out, and 
applied to pay the first lien. And the wife 
beln~ a party in the suit, and having a 
contingent dower interest in the remainder, 
the court should make a proper provision to 
compensate that interest out of the surplus 
proceeds of sale, if any, before any part of 
it is paid over on the second lien. 

Idem, 83 
4. A copy of a paper is filed with the bill, 

and though noticed in the answer, is not 
objected to. It is received as evidence by 
the commissioner who settles the accounts, 
and no ca11 is made for the original before 
him; but there i8 an exception without date 
endorsed upon it as being a copy. The 
exception either came too late, or was 
wah'ed by the party. Idem, 83 

5. A judicial sale of land is partly on a 
credit, and the purchaser pays the cash 
payment, apd executes his bonds with 
security for the deferred payments; and 
the sale is confirmed by the court. When 
the bonds become due the purchaser fails 
to pay them. He may be proceeded against 
by a rule upon him to show cause why the 
land shall not be sold for the payment of 
the purchase money; and upon that pro
ceeding a decree may be made for the saIl! 
of the land. 

Clarkson v. Read &: als., 288 
6. In a bill by creditors to set aside a 

deed of trust for payment of debts, on the 
ground that it is fraudulent on its face, the 
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bill does not ask for an account. but there 
is a prayer for general relief. Though the 
deed is sustained as valid, the plaintiffs 
are entitled to an account. 

Marks & also V. Hill & als., 400 
7. On sale of infant's real estate. See 

Infants. No. 13. 14, 15, 16. 17, 18, and 
Cooper v. Hepburn & als., 551 

8. When decree should provide for pay
ment of purchase money by plaintiff. See 
Appellate Court. No.6, and 

Mustard v. Wohlford's heirs, 329 

PRACTICE IN CRIMINAL CASES. 

See Criminal .Jurisdiction and Proceed-
ings. 

PRESUMP'I'IONS. 

1. When presumptions cannot be admitted. 
See Customs, No.4, and 

Delaplane V. Cr~nshaw & Fisher, 4.';7 
Same v. Haxan, Crenshaw & Co., 457 

2. How presumption of slavery from 
African descent may be repelled .. See Suits 
for Freedom, No.5, and 

Fulton's ex'ors v. Gracey & als., 314 

PROHIBITION. 

In prohibition a variance between the 
affillavit and declaration, not being a mat
ter to bar the proceeding, cannot be taken 
advantage of by demurrer to the declara
tion. 

Warwick & Barksdale v. Mayo, 
mayor, 528 

PROMISSORY NOTES AND BILLS 
OF EXCHANGE. 

li ved in that place, and his family still 
living in the same house. The notice is 
sufficient. 

Boyd's adm'r v. City Savings Bank, 501 

PUBLIC OFFICERS. 

In general it is not necessary to prove the 
written appointment of public officers. 
That one has acted as such officer and been 
recognized by the public as such, is suffi
cient evidence that he has been duly ap
pointed until the contrary appears. And 
the case is still stronger where the official 
character has baen recognized by the ap
pointing power. 

Callison V. Hedrick, ::!# 

RAIL ROAD COMPANIES. 

For the liability of rail road companies 
in the carriage of passengers, see Carriers. 
passim, and 

Va. Central R. R. Co. v. Sanger, 23/. 

RELIGIOUS CONGREGATIOSS. 

1. The act, Code, ch. 77, i 8. p. 362, doe .. 
not authorize a devise of land for the use 
of a religious congregation. but only a con-
veyance by deed. . 

Sell.burn's ex'or v. Seabum & als.. 421 
2. A fortiori the act does not authorize a 

bequest of money to be expended in build
ing a church at a specified place. or for the 
support of the pastor of the church. 

Idem. 421 

REMOVAL OF CAUSES. 

See Courts. 

SALES. 1. A writing for the payment of money 
or other purpose which is not required to 1. To constitute fraud in a sale, it is not 
be by deed, having a scroll at the foot sufficient that there shall be false repre
thereof, with the word "seal" written sentationsbythevendor; but he must know 
therein, but which is not recognized in the at the time he makes them, that they are 
body of the instrument as a seal, is not a false; or at least he must make them as 
sealed instrument. statements of facts within his own knowl-

Clegg V. Lemessurier, 108 edge, when he has no knowledge on the 
2. Evidence aliunde is not admissible to subject. 

prove that a scroll at the foot of a writing Mason V. Chappell, 572 
was intended as a seal. Idem, 108 2. Any affirmance of the quality of the 

3. "The trustees of N and A will pay to article at the tilne of the sale, intended as 
B the sum of one thousand and eighty dol- an assurance to the purchaser of the truth 
lars, with interest from 15th March 1850, of the fact affirmed, and acted on by the 

out of any money in his hands be- purchaser, is an express warranty. But no 
687 longing *to me, A" is not a bill of affirmation, however strong, will constitute 

exchange, nor does it import a valu: a warranty unless it was so intended. 
able consideration, or a promise by the Idem, 572-
drawer to the payee to pay if the money is 3. Where a specific article is ordered and 
not paid by the drawee. furnished, though the purchaser states the 

Averett's adm'r v. Booker, 163 purpose to which he intends to apply it. 
4. An endorser of a negotiable note dies there is no implied warranty OD the part of 

intestate before it falls due; and when it the vendor that it is suitable for the pur
falls due it is regularly protested for non- pose; and he will not. in thl: absence of 
payment; and no person, having then qual- fraud or express warranty, be held liable. 
ified as administrator on the estate of the however untit or defective it may tum out 
endorser, the notary on the same day depos- to be. Idem, 572-
its in the post-office at Lynchburg, whE're 4. The mere fact that an article sold d~ 
the note had been made payable and was not answer to the representations made 
discounted, the notice of protest, directed respecting it, is not ground to assume that 
to "the legal representative" of the en- it was not the genuine article sold, so as. 
dorser, .• Lynchburg j" the endorser having I to entitle the purchaser to recover for a 
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failure by the vendbr to comply with his 
contract. Idem, 572 

5. The mere fact that an article proves 
to be worthless, will not entitle the pur
chaser to recover back the price paid. 

Idem, 572 
6. As to sales by infants, see Infants, 

No.1, 2, 3, 4, 5, and 
Mustard v. Wohlford's heirs, 329 

7. As to sales by sample, and what con
stitutes a perfected contract so as to pass 
the title, see Contracts, No.4, and 

Haxall, Brothers & Co. v. Willis, 434 
8. As to sale of infant's land, see Infants, 

No. 14, IS, 16, 17, 18, and 
Cooper fl. Hepburn & als., 551 

SEALED INSTRUMENTS. 
1. A writing for the payment of money 

or other purpose which is not required to 
be by deed, having a scroll at the foot there
of with the word "seal" written therein, 
but which is not recognized in the body of 
the instrument as a seal, is not a sealed 
instrument. 

Clegg fl. Lemessurier, 108 
2. Evidence aliunde is not admissible to 

prove that a scroll at the foot of a writing 
was intended as a seal. Idem, 108 

SHERIFFS. 
1. The act of March 15, 1856, Sess. 

688 • Acts 1855-56, ch. 8, , 2, p. 8, ex
tending the term of the sheriff from 

July I, 1856, to January 1, 1857, is consti
tutional. 

Commonwealth fl. Drewry, 1 
2. The act does not embrace two subjects 

in the sense of the constitution, article 4, 
i 16. Idem, 1 

3. The sheriff elected in May 1854, exe
cuted his official bond, and entered upon 
his office and continued to act until January 
1857, but did not execute Ii bond under the 
act of March IS, 1856. His successor elected 
in May 1856, executed his official bond in 
June following, but did not enter upon his 
office until January 1857. If the said act 
was unconstitutional, still the first sheriff 
held over after the 1st of July under the 
constitution, article 6, , 23; and having 
collected the state taxes of 1856, his '1ure
ties in the bond of 1854 are liable for them. 

Idem, 1 
4. On a motion against a sheriff and his 

sureties for his failure to pay the taxes due 
to the commonwealth, it is not necessary 
that the notice should state on what bond 
of the sheriff the motion will be made. 

Monteith, sheriff, & als. fl. The 
Commonwealth, 172 

5. M is elected sheriff of S in May 1854, 
and gives bond as such. In July 1856 he 
gives bond under the act of March 15th, 
1856, extending the time for which sheriffs 
should hold office, to January 1, 1857. In 
May 1856 he is re-elected sheriff for a regu
lar term of two years commencing the lst 
January 1857; bttt he does not give his 

official bond under that election within 
sixty days from his election, nor until the 
12th of January 1857, when it is executed 
by himself and his IlUreties. This bond 
recites his election for two years from the 
1st of January 1857, is acknowledged in 
open court, and ordered to be recorded; and 
M is permitted by the court to qualify as 
sheriff and act as such: held: 
. 1st. If M is not sheriff de jure he is 

sheriff de facto, and as such is bound for 
his acts. Idem, 172 

2d. The sureties of M in his last bond 
are estopped by the recitals thereof from 
saying M is not sheriff, and the bond is 
binding upon them. Idem, 172 

3d. M having professed to enter upon his 
office and act under his last election, it 
cannot be held that he continued to hold 
o\"er, and act under his first election, on 
the ground that his successor had not 
qualified, so as to subject his sureties in 
the previous bonds. Idem, 172 
6. The notice to the sheriff and his sure-

ties being of a motion for a balance of the 
land, property and free negro taxes of 1857, 
and the judgment being for a balance due 
upon these and also for the license tax; 
this is error for which the judgment will 
be reversed in the appellate court. 

Idem, 172 

SLAVES AND FREE NEGROES. 
1. D sells slave to H at half his value, 

with a condition that when H is repaid 
from the earnings of the slave, H shall 
emancipate him. When H is so repaid, U 
may enforce the condition against H. 

Shue fl. Turk, sheriff, 256 
2. H having been repaid his advance, 

emancipates the slave: but H is then in
solvent. His creditors cannot subject the 
emancipated slave to satil,fy their debts. 

Idem, 256 
3. The slave having been emancipated 

and registered as a freeman; if an execution 
is levied upon him by the creditors of H, 
he may obtain relief by habeas corpus. 

Idem, 256 
4. A resident of Ohio being in the county 

of R on a villit, there acquires a slave and 
emancipates him. That was a sufficient 
residence in R to authorize the recording 
of the deed in the clerk's office of that 
county. Idem, 2S6 

STATUTES. 
1. The act of March 15, 1856, Sess. Acts 

1855-56, ch. 8,.' 2, p. 8, extending the term 
of the sheriff from July I, 1856, to January 
1, 1857, construed in 

Commonwealth fl. Drewry, 1 
2. Artir.le 4, , 16 of the Constitution. 

construed in Idem, 1 
3. Article 6, I 23 of the Constitution, 

construed in Idem, 1 
4. The act, Code, ch. 151, p. 600, ,I, 7. 

9, in relation to attachments, construed in 
Pulliam, &c. fl. Aler, 54 
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5. The act, Code, ch. 171, 144, 45, p. 652, 2. The act, Code, ch. 98, I 10, p. 744, in 
in relation to office judgments, construed in relation to betting on elections, to be con-

Enders' ex'ors v. Burch, 64 strued as a remedial statute. 
6. The act, Code, ~h. 177, I 21, p. 674, in Shumate's Case. 

relation to judgments on which executions 
653 

are directed to issue, construed in 
. Idem, 64 

7. The act, Code, ch. 121, p. 533, in rela
tion to the appointment of guardians, con
strued in 

Ham v. Ham, 74 
8. The act, Code, ch. 119, I 2, p. 510, in 

relation to the mechanic's lien, construed in 
Iaege, &c., v. Bossieux, 83 

9. The act, Code, ch. 171, I 19, p. 
619 648, *in relation to objections to the 

jurisdiction of the court, construed in 
Washington & New Orl. Tel. Co. . 

fl. Hobson & Son, 122 
10. The act, Code, ch. 188, 13, p. 717, in 

relation to the lien of a fi. fa. construed in 
Evans, trustee, fl. Greenhow & als., 153 

11. The act, Code, ch. 176, I 4, p. 661, in 
relation to certificates of the auditor, con
strued in 

Ushers' heirs fl. Pride, 190 
12. The act of 1838, Bess. Acts, f. 19, I 9, 

in relation to sales by commiss,oners of 
delinquent lands, construed in 

Miller fl. Williams & al., 213 
13. The act, Code, ch. 7, 16, p. 349, in 

relation to damages for land taken for 
public road, construed in 

Callison v. Hedrick, 244 
14. The act, Code, ch. 174, I I, p. 657, 

Bess. Acts 1850-51, p. 34, in relation to the 
removal of causes from the County courts, 
construed in 

Spengler fl. Davy, 381 
15. The act, Code, ch. 181, I 3, p. 680, in 

relation to jeofaila, construed in 
Idem, 381 

16. The act, Code, ch. 77, 18, p. 362, in 
relation to conveyances for use of religious 
congregation, construed in 

Seabum's ex'or fl. Seabum & als., 423 
17. The act, Code, ch. 88, 120, 36, in re

lation to the inspection of ftour, construed in 
Delaplane v. Crenshaw & Fisher, 457 
Same fl. Haxall, Crenshaw & Co., 457 

18. The acts, 1 Rev. Code of 1819, ch. 108, 
116, 17, 18, 19, 20. p. 409; Sup. Rev. Code, 
ch. 104, I 2, p. 134; Code, ch. 128, I 2, 3, 4, 
5, p. 535-6, in relation to the sale of infants' 
lands, construed in 

Cooper v. Hepburn & als., 551 

SUITS FOR FREEDOM. 
1. In a suit for freedom, the declarations 

of the testator of the defendants, made 
some fourteen or fifteen years before tbe 
trial, that the plaintiffs were then free, 
and declarations made some twenty odd 
years before the trial, that they wonld be 
free at the age of twenty-eight yean, are 
competent evidence for the plaintiffs: And 
this though the testator had but a tempo
rary interest in the negroes. 

Fulton's ex'ors fl. Gracey & al .. , 314 
2. The plaintiffs claim their freedom as 

being the children of a negro woman named 
Nan. The registry of Nan as a free woman, 
and the certificate of the clerk of the county 
court in which Nan was registered, to the 
Cl'l'rectness of the registry, and the affidavit 
of the person to whom Nan had been be
queathed for the time she was to sen-e, by 
a person under whom the testator of the 
defendants claimed the plaintiffs, of the 
fact that Nan was free, which affidavit was 
acted on by the court, and was filed in the 
clerk's office when the registry of Nan was 
directed by the court, are competent evi
dence for the plaintiffs. Idem, 314 

3. Ouere: If a r~ister, made and certified 
according to law, 's not prima facie evi
dence of every fact therein stated, in auy 
controversy involving the freedom of the 
negro registered, or of any other persons 
claiming freedom nnder such negro. It i. 
at least evidence of the negro's freedom at 
the time it was made. Idem, 314 

4. In a suit for freedom, the plaintiff 
must make out his title against all the 
world. The admissions of the defendant 
that the plaintiff is free, is evidence 
against the defendant, whether he ever bad 
any interest in the plaintiff as a slave or 
not, or whatever such interest. if aoy, mal 
have been. But it is only presumptive eVI
dence, liable to be repelled by proof that 
the plaintiff is the slave of the defendaut 
or some other person. Idem. 314 

5. The presumption of law is that a per
son of African descent is a slave: bnt that 
presumption may be repelled by any evi
dence tending to show he is free. A deed 
by which the mother of such person is con
veyed to another for a certain number of 
years, and then to be discharged from far
ther service; and her children born before 
that time to serve till twenty-eigbt years, 
and then to be discharged from all sen-ice; 
though such deed not having been recorded, 

19. The act, Code, ch. 178, I 8, p. 676, in 
relation to sales under decrees, construed 
in Idem, 551 

20. The act, Code, ch. 198, I 10, 20, p. 
744, 745, in relation to betting on elections, 690 
construed in Shumate's Case, 653 

cannot confer freedom, yet it tends to 
repel the presumption *of slavery, and 
is competent testimony. 

STATUTES-Construction of. Idem. 314 

1. The general terms of a statute will be 
restricted, to carry out the intention of the 

6. Entries by the testator of the defend
ants in a book. of the ages of the plaintiffs. 
made along with the ages of other slaves 
owned by the testator, are not competent legislature. 

Spengler v. Davy, 381: evidence for the defendants, to show that 
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some of the plaintiffs who were the children 
of another plaintiff, were born' before she 
attained the age of twenty-eight years, and 
that the chUdren had not attained that age; 
even if such fact were material to be proved. 

Idem, 314 

sold it there, the loss to the company is not 
to be increased by this act of the plaintiffs, 
but must be based upon an estimate of what 
it would have sold for, a part on shipboard 
and a part under C9ntract of affreightment. 

Idem, 122 
7. When person claiming to be free, may 

assert it by writ of habeas corpus. See 
Slaves and Free Negroes, No.3, and 

5. If the plaintiffs sent the cotton to 
Liverpool for purposes of speculation; with 
the intention of taking to themselves the 

256 profits, if any, and in the event of a loss, Shue 1'1. Turk, sheriff, I visiting the loss on the company, they are 
SURETIES. not entitled to recover for any lou sustained 

1. The sureties of a sheriff estopped by upon it. . . • Idem, 122 
the recitals in the bond, from saying he ~. But If the p~alnttffa sent the cotto~ to 
was not sheriff See Sheriffs No.5 and Liverpool, not w1th the purpose of tak1ng 

Monteith, 'sheriff, &: al;. 1'1. The the profits, if any, but only to indemnify 
Commonwealth 172 themselves out of the proceeds to the extent 

2. Sureties of a ~heriff, in what bond of the cost and the obligations incu~red by 
liable See Sher'ffs No 3 5 and them, they do not thereby lose the1r right 

• I , ." to recover from the company the damages 
Idem, 172 they would have sustained if the cotton had 

CommoD\vealth 1'1. Drewry, 1 been sold in Mobile. Idem, 122 
TELEGRAPH COMPANI~S. 7. The plaintiffs, if they intended to hold 

the company responsible for the excess of 
the cotton purchased, should, as soon as 
they were apprised of'the purchase, have 
notified the company of such intention; 
should have made a tender of such exceaa 
to the company on t~e condition of its pay
ing the price and all the charges incident 
to the purchase; and al80, that in case of 
its refusal to accept said tender and comply 
with its conditions, they would proceed to 
sell such excess at Mobile; and after cred
iting said company with the net profits, 
would look to it for the difference between 
the amount of such proceeds and the coat 
of the exceaa, including all' proper charges. 
And upon the failure of the company, after 
notice, to accede to their offer, they shonld 

1. In an action against a telegraph com
pany for damages sustained by the plain
tiffs by the alteration of a message sent on 
their line, whereby an order to the plain
tiffs' factors in Mobile, to buy five hundred 
bales of cotton, was altered to twenty-five 
hundred, but not charging negligence in 
the company, an instruction that the de
fendants are not responsible as common 
carriers, but only as general agents, for 
such gross negligence as in law amounts 
to fraud, is not authorized by the pleadingB; 
and is properly refused. 

Washington &: New Orl. Tel. Co. 1'1. 
Hobson &: Son, 122 

2. In such case the facton having bought 
two thousand and seventy-eight bales of 
cotton before the mistake in the message 
was discovered, if the company is liable to 
the plaintiffs for the damages arising from 
the alteration of the message, the commis
sions of the factors upon the purchase of 
the cotton are a part of the damages for 
which the company is liable; and the plain
tiffs are not bound to accept any offer of 
the company to pay the damages which 
excludes these commiuions. 

Idem, 122 
3. In such case, if the company is liable 

to the plaintiffs for damages arising from 
the alteration of the message, the measure 
of these damages is what was loat on the 
sale at Mobile, of the excess of the cotton 
aboTe that ordered, or if not sold there, 
what would have been the lou on the sale 
of the cotton at Mobile in the condition 
and circumstances in which it was when 
the mistake was ascertained; including in 
such loss all proper costs and charges 
thereon. Idem, 122 

4. When the mistake was ascertained a 
part of the cotton was on board of a ship 
to be sent to Liverpool, a part was under a 
contract of affreightment to the same place, 
but not on board. The whole should have 
been 801d as it was at Mobile; and the 
plaintiffs having sent it to Liverpool and 

have proceeded accordingly. 

691 

Idem, 

-TRUSTS AND TRUSTEES. 

122 

1. The trustee and beneficiaries in·a 
deed to secure bona fide debts, without 
notice, are purchasers for valuable consider
ation, within the meaning of the exception 
in the statute, Code, ch. 188, I 3, p. 717; 
and will be preferred to an execution creditor 
of the grantor in the deed, as to a chose in 
action thereby conveyed. 

Evans, trustee, 1'1. Greenhow & als., 153 
2. A provision in a deed of trust to secure 

creditors, that the trustee may continue the 
business and replenish the stock, if intended 
merely as a means of realizing the trust 
fund, and with a view to winding up the 
business, is not fraudulent per se, so as to 
avoid the deed. 

Marks & also 1'1. Hill & als., 400 
3. In such a case a provision in the deed 

that one oi the grantors shall attend to the 
business, but he being under the control of 
the trustee, who may at any time on his 
own motion, and shall at the request of the 
creditors, sell the property, is not fraudu
lent per se, 80 as to avoid the deed. 

Idem, 400 
4. In a bill by creditors to set aside a 

deed of trust for payment of debts, on the 
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ground that it is fraudulent on its face, 
the bill does not ask for an account, but 
there is a prayer for general relief. Though 
the deed is sustained as valid, the plaintiffs 
are entitled to an accoun~. Idem, 400 

5. What charitable trusts void. See 
Charitable Trusts, passim, and 

Seaburn's ex'or v. Seaburn &: a1s., 423 
6. When court of equity will sustain a 

deed by husband settling wife's property 
upon her. 

Poindexter &: wife v. Jeffries &: a1s., 363 

TURNPIKE ROADS. 
1. The plat or map of the survey and 

location of a turnpike road, with the cer
tificates thereon by the surveyor, returned 
to the clerk's office and recorded in pursu
ance of the statute, is evidence of the line 
of the road as located, in an action by the 
owner of the land against,. contractor for 
entering thereon and injuring the land: 
and a partial mistaken change in the name 
of the road will not exclude them as evi
dence. 

Callison v. Hedrick, 244 
2. An act authorizes the construction of 

a road from M to L, and the road was lo
cated and the plat thereof returned to the 
clerk's office; and an owner of land through 
which the road was to pass did not apply 
to the County court within the year to have 
her damages assessed. The road was in 
fact made but a part of the distance, and 
stopped; and at the next session of the leg
islature a company was incorporated to 
construct the remainder of the road. The 
company is entitled to make their road 
upon the location made under the previous 
law; and the owner of the land not having 
applied for damages within the year from 
the return of the plat, is concluded from 
recovering them. Idem, 244 

3. In such a case, if the road is changed 
in any part of it, from the location made, 
the o\vner of the land may recover damage!' 
for tha t. Idem, 244 

VARIANCE. 

In prohibition a variance between the 
affidavit and declaration, not being a mat
ter in bar of the proceedi'lg, cannot be 
taken advantage of by demurrer to the 
declaration. 

Warwick &: Barksdale v. Mayo, 
mayor, 528 

VENDOR AND PURCHASER. 

dence of notice of a fraudulent intent on 
the part of the executor, ought to be very 
strong. The purchaser has a right to pre
sume, in the absence of all direct or plain 
proof to the contrary, that the execntor is 
exercising his power fairly and faithfully 
in conformity to his duty. Idem, 11 

3. A purchaser having constructive or 
actual notice of a pending suit, can only 
be held chargeable with knowledge of the 
facts of which the record in the suit, as it 
existed at the time of his purchase, 'Would 
have informed him. If these facts inform 
him that the vendor is committing a fraud 
in making the sale, he becomes a party to 
the fraud. .But he cannot be charged with 
a knowledge of facts afterwards brought 
into the cause. Idem, 11 

4. The doctrine of lis pendens only 
692 applies ·where there is a suit to affect 

the property purchased, and can have 
no effect upon it unless a decree may be 
made in the suit to affect it, nor until such 
decree is made. Idem, 11 

5. The trustees and beneficiaries in a 
deed to secure bona fide debts, without 
notice, are purchasers for valuable consid
eration within the meaning of the exception 
in the statute, Code, ch. 188. 13, p. 71;; 
and will be preferred to an execution cred
itor of the grantor in the deed, as to a cho~ 
in action thereby conveyed. 

Evans, trustee, v. Greenhow &: als., 153 
6. Y sells land to M and is to convey it 

when the first payment is made .. Before 
this payment falls due they make an ar
rangement by which !It executes his bonds 
'Wi th Y as his surety to S, for a debt due 
from Y to S equal to the whole purchase 
money of the land; and the bonds of M are 
surrendered to him and destroyed. M 
becomes insolvent and conveys the land to 
secure creditors; and afterwards Y is com
pelled to pay the bond to S. Y not having 
parted with the title, may subject the land 
in equity to the payment of the purchase 
money. 

Yancey v. Mauck &: als., JOI! 
7. As to sales by infants,. and their 

avoidance thereof, and the effects of such 
avoidance, see Infants, No. I, 2, 3, 4. 5, 6. 
7, and . 

Mustard v. Wohlford's heirs, 32'1 

VENIRE. 
See Jury. 

WARRANTY. 

1. Where a discretionary power to sell is 1. Any affirmance of the quality of an 
given to executors, a purchaser from them, article at the time of its sale, intended as 
if he acted bona fide, will not be affected an assurance to the purchaser of the truth 
by the manner in which they exercised of the fact affirmed, and acted on by the 
their discretion. And if the power is to purchaser, is an express warranty. Bnt no 
sell for the payment of debts generally, the affirmation, however strong, will constitute 
purchaser is not bound to see to the appli- a warranty, unless it wa .. so intended. 
cation of the purchase money. Mason v. Chappell, 572 

Davis v. Christian &: als., 11 2. Where a specific article is ordered and 
2. To convict a purchaser of a fraudulent furnished, though the purchaser states the 

participation in a breach of trust by an I purpose to which he intends to apply it. 
executor having authority to sell. the evi-. there is no implied warranty on the part of 
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the vendor that it is suitable for the pur
pose; and he will not, in the absence of 
fraud or an ezpress warranty, be held lia
ble, however unfit and defective it may 
turn out to be. Idem, 572 

WILLS. 
1. In construing wills courts are not 

bound to give a strict and literal interpre
tation to the words used, and by adhering 

to the letter defeat the manifest object and 
design of the testator. 

Hill & wife v. Huston's ez'or and 
others, 350 

2. Upon a devise to a daughter for life, 
and at her death the property to be ~ually 
di vided among her children; an illegi tima te 
child of the daughter will take with her 
legitimate children. 

Bennett &: ala. v. Toler &: als., 588 
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